OR, 


GENERAL ABRIDGMENT of the LAW: 


ON 


A more Extenſive Plan than any Law-DICTIONARY hitherto publiſhed, 


CONTAINING 


Not only the ExeLANATION of the TERMS but alſo the LAW itſelf EE E 
both with Regard to T! beory and Pradiice. IJ 


ARSO THE 


INTER PRETATIONS of the WORDS made uſe of in our Sakoas Cant 
CHRONICLEs, HisToORIEs, RECORDS, and REG18TERs, 


TOGETHER WITH &,G 


Such Knowledge as is neceſſary to illuſtrate the Antiquity "of the Law and our Original 
Government and Cuſtoms in former Times. 


The whole colleted and extrafted from all the Abridgments, Commentaries, Hiſtories, Inſtitutes, Regiſters, 
Reports, and Year-books publiſhed to this Time ; and adapted to the Uſe of Barriſters, Attornies, Solicitors, | 
Juſtices of the Peace, Members of Parliament, Clergymen, &c. &c. 
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ſcience, than a Diftionary of it, compiled with attention and care, and 
digeſted with ſkill and method ; ith which not only the full and preciſe mean- 
ing of every technical term is compriſed, but the art or ſcience itſelf is illuſ- 
trated and explained ; for which reaſon works of this kind, diſpoſed in alpha- 
betical order (which experience has ſhewn to be the moſt proper for the pur- 
poſe), have been univerſally well received, becauſe they have been univerſally 
uſeful ; whether conſidered as an Index to direct where the ſeveral ſubjects, as 
they lie diſperſed under their different heads, are to be found, or as a Repoſi- 
tory where they are clearly though conciſely diſcuſſed, And therefore, in which 
ever light they are viewed, they may be juſtly looked on as the pillars by 
which the ſuperſtruRure of learning is ſupported, 


N OTHING can conttibute more to promote the knowledge of any art or 


When arts and ſciences were in their infancy, and the books that compriſed 
them were few in number, and to be purchaſed at a ſmall expence, all the 
little knowledge that was then extant was eafily attained, without any aid from 
abridgments or diftionaries, But the caſe is now very different : it is hardly 
poſſible for any one man, in a very long life, to read and digeſt the multitude 
of books that have been written on any one art or ſcience; and, inſtead of re- 
ceiving information from ſuch a number of compoſitions, the mind will be 
diſtrafted with the infinite variety of them, and throw up in deſpair a ſtudy 
whcih requires ſuch immenſe labour, and ſuch intenſe application, 


But what 1s true of every other art or ſcience, 1s ſo, in a more eminent de- 
gree, of the law ; which requires both a capacity to comprehend, and affluence 
of circumſtances to purchaſe. The vaſt number of volumes of all kinds, in 
which the laws of England lie diſperſed, not only requires more time and appli- 
cation to obtain a competent knowledge of, than moſt people can beſtow, but 
likewiſe a greater expence to purchaſe than they can afford ; for which reaſon, 
Dictionaries and Abridgments have been found abſolutely neceſfary to facilitate 
the ftudy of a ſcience of ſo various and complicated a nature, 


To compriſe, therefore, in a narrow compaſs, the ſubſtance of what is con- 
tained in a multiplicity of volumes, cannot fail to prove acceptable to the 
Public in general, and particularly to thoſe gentlemen who profeſs any. practi-- 
cal branch of the "". To compaſs this end 1s FRE deſign of the preſent per- 

formance 
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formance; and as that depends principally upon the method that is to be ob- 
ſerved in the execution of it, the utmoſt care was taken to arrange the work 
in the molt proper and ſuitable order, The derivations and definitions of the 
technical terms, are given with the greateſt preciſion and exactneſs : and 
as the forms of writs and judicial proceedings are of ſuch importance, that all 
profeſſors of the law, and many others, ought to be perfe&tly acquainted with 


them, they are inſerted with the greateſt exactneſs in this Diftionary, 


The editor's intention is to render this work of the moſt extenſive uſe to all 
barriſters, juſtices of the peace, ſtudents, and all practiſers of the law, by mak- 
ing it a general ſyſtem or body of laws, which may at once aid their practice, 
direct their inquiries, and regulate their ſtudies. But this work 1s not intended 
for the ſeveral perſons before mentioned only : there are many gentlemen, who 
without attaching themſelves 1n a particular maner to the ſtudy or practice of 
the law, are deſirous of acquiring ſome knowledge of it ; and indeed it is of 
too intereſting a nature to be entirely neglected by any perſon of property, or 
who has had a liberal education, For ſuch, it is humbly hoped, the preſent 


_ work will be ſufficient ; as it is written in ſuch a manner, as to make all 


previous information unneceſlary, 


ADVERTISEMENT Concerning the TaikD EDITION. 


The Third Edition is corre&ted, augmented, and improved ; and to the 
ſecond volume is ſubjoined a Supplement, containing many uſeful caſes late- 
ly determined in the courts of Chancery, King's Bench, Common Pleas, and 
Exchequer ; and the Acts of Parliament are continued to the ſeſſion ended 
in July 1783, incluſive, 


N. B. In this Supplement is a new, conciſe, and comprehenſive view of ll 
the Stamp Duties, chargeable upon every deed, inſtrument, and writing, to 
the month of November 1 783, incluſive, 


Gray's Inn, Nov. 1783. 
T. CUNNINGHAM. 
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B, When the nare of a place VERY aPH 4|v 
it denotes, that either the place belonged to ſome 
abbey, or that an abbey was founded there, Shop 
* Abingdon in Berkſhire took 'that name, ſoon after 

Ciſeing of the 1Y:t* Saxons had anaded the be 4; [tos 
before it was called Cloveſhoe. he 
©" Abarot;”A cap of ſtate, wrought up ng He fave of 
two crowns, uſed 'in'old Uk by. our .. ſp kings. 
Cowel, Spelman.” 

-Abactors, (AbaFores ) Drivers a aways. or Au ftealers 
of cattle or beaſts, 'not by one and one, but in.great num; 
bers at once; and therefore thus diffi nguiſhed ; >; Furgs, 
thieves : Dui unam ovem furri uerit, ut 'fur caerceter, qui 


A 


_ 


gregen, "ut abaQor.” It 'is* derived from: the verb abrger Go 


to drive'away. Corel, Du Frefne. .... 
* Abacus,” Dali, of the art of nambering, fram 


the abacus or table,' on which the ancients et; down their 


figures."——=="Omnitem liberdlium artium peritus, NJ 
precapue,  lunarem compotum et enrſum,; rinatus. { Gawel. 
Hen. Knighthn, Chron. lib, x. cap, 3 i *D; Mogietes ys 

" Abaciſta, An arithmetician; ENT the . Italian abba-, 
chier”.and abbachs AUNT ai ng c (a primus a Saracenis 


_ yg has tis vis entell- 
tur. Cowel. Wl "Mat WAY eh 4p 2. Ce 1 Pr C 4 
Abandum, ( Abandonum, ) 


LN ing 1 TR , 
ſcribed, or abandoned. Abatidon, i L. Ce... In bannum res ke 
a thing # loſt, 


banned or denounced: as_fotfeited.. and 
rag to abandon, to deſert, or - forlake pt, loft and gone. | 

7wwe 

Avbarnare, Fr rom the Saxon. law. to dere or: dif. 
cover any ſecret crime, ——=S7 homg furtivam, aliguid Al 
domo ſua occultiverit, et ita \Fuerit. abarnatus, rectum 2 ut 
inde habeat quod queſrutt. eges  Canuti , regis, cap... 1 04+ | 
Dr. Wilkins,” in his Gloſſary on; the Saxon laws, thus EX» 
plains this word Abarnare To, me occult geſtam pro-1| 
bationibus" tuanifetare ': Unge, mu Ang Mea, Hem Nt 
ac murdrum probatum.” Cotoel. Freſr "> gh 

Abate, Is derived from - the Fa ord abbatre,. to. 


»- 


pull down; Os w, to demoliſh, to batter Tun); 
I, 


FNGs: L 
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ade good, - works) the: abatement.” 
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to aeftroy: Ta the Whiters of the © Combite As it is uſed 
both aQtively and netterly ; as- to abate Accaftle, to beat 
it down.  'To'abate a -writ is; by ſonie exception, to' de- 
feat or overthrow it. A ftranger abateth, that is, centereth 

wpon'a houſe'or land void by the' death 'of 'him who' laſt 
poſſeſled it, before” the heir taketh ' poſſeMion!, and fo 
keepethhim out + whierefore, a3 he who'putteth out him 
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in poſſeſſion-is. ſaid to difſciſe,' fo he who fteppeth in be. - 


tween the former poſſeſſor and-his heir, is'find to abate, 
lo the neuter Hhgnification thus: 'The'writ of the deman- 


dant: ſhall abate, (that "js, ſhall be diſabled, fruſtrated, or - 


overthrown. + 'PThe appeal abateth by covin,” that is, . the 
>= any is defeated by deceit. Co. Lit, 1134s 6. 227. @ 
el vn 925 

 Adtatement, - (from abate, ). Klnattics” Gygnific the 
a&t of the abator ; as abatement into land is, when a man 
dies (eifed;! ahd another; who has no right, 
the:heir.;- ſuch entry is called an abatement. ' Abatiment of 
a writ or: plaint' is} when 'for 'arly default the defendant. 
prays that the writ or plaint/do: abate, viz;*ceaſe' afainft 
him. for that time... It is the' affeQion or pation of the 


thing: abated, as abgtement-of- ai writ ' or plaint, is the de-. 


traction of "Tach writ or plaint. And in this Ggnifica-, 
tidn it is-as muth as" axcep/i0 Hilatoria with the eiviljing, 
'or-rather an effeftof 'iry for: the /exce jy vs alledged, a 
batemert in the' "" 
neraliacceptatioh of the word, hgnifies a plea put in - {0H 
the defendant; in which he ſhews cauſe to'the court why 
he ſhould not be/impleaded or ſued, or -if Ihphaeys: not 


in_the; manner_and: formThe then is,” Co, Lit. 124. b. 
22744: _F. N.B. 115. Gavee: ' Gilh. HC. P. 186. | 
f Ti. {The chief" pleyot'abotment ute IprtE; Ek tp 
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' - neceffary- to. make a diviſion of the courts, which, for 
' this purpoſe, may be divided into, Fir/?, Fhe courts at. 


_ the ſcholars of Ozfo 


- cauſe of ation did not ariſe within ſuch juriſdiftion ; 


_ counties palatine and other inferior courts. For the 


\ the county palatine ;, for if a debtor goes from a foreign 


EO CS YUEN 7 FEOWL IYER, SEAT EAT ADI FEI SA A 
: Ly is 
* - 


# > i of 
"4. Pleas in abatement to the juriſdiftion of the court. 
Under this head of pleas to the juriſdiftion, it will be 


WeJtminfter. Secondly, The reſt, of the temporal courts 
in Eng and. - AC WY : i &, 
Firft, The courts of We/tminfler are the ſuperior courts , 
in the kingdom, and have a ſuperintendancy over all}. 
the other courts, by prohibition, if they exceed their 
juriſdiQtionz or, by writs of error, and falſe judgment, 
if their proceedings are erroneous: ſo that theſe courts 
have conuzance of All pannery ations, Except between 
ford and Cambridge, and ever thing. 
is ſuppoſed ts be done within-thery jucifdiftion, unleſs the 
coritfary eſpecially appears. On the other hand, nothing 
ſhall be intended within the juriſdiction of an inferior 
court, but what is expreſsly alledged ; ſo that where an 
action is brought on a promiſe in a court below, not w 
the promiſe, but the conſideration of the promiſe, mu 
be alledged to ariſe within that inferiorjuriſdiftion ; becauſe 


ſuch infefior courts art bounded in their-origitial creation, | _ 


to caufes ariſing within the limits of ſuch new-ereed 
jurifdiftion ; and therefore if a debtor, who has contraCted 
a debt out of ſuch limited juriſdiction, comes within it, 
yet they cannot ſue there for ſuch debt ; becauſe the 


and therefore it .is not within the limits of their com-. 
miſſion to n and determine ; for which reaſon the con- 
ſideration of the promiſe, which, is the cauſe of -aQtion, 
muſt be alledged to þe within the Juriſdiftion. of the 
court; and not only ſo, but it muſt be proved upon the 
trial; and if the plaintiff prove a conſideration out of the | 
quriſdiction, that cannot be given in evidence ; and if it 

» the defendant's counſel may tender a bill of excep- 
tions: And therefore the firſt of Saunders 74. in the caſe 
of Deacock and Beſt, makes a true diſtinftion between 


county palatine is a general court, :for all the ſubjeCts of 
that palatinate, and not merely for the cauſes ariſing within 


into a county palatine, his obligations goalong with him, 
as much as if he went from one kingdom to another ; 
and if it were otherwiſe, a palatinate juriſdiction would 
be a ſhelter and aſylum to debtors, for -no proceſs but 
the ſupreme prerogative proceſs Tuns there ; and therefore 
the ſuit is truly determined, though the cauſe,of ation 
be out of the palatinate; yet if the party be a fubjeR of 
that palatinate, as'he is by' coming into that dominion, 
the aCtion there may be brought againſt him. Nt 
Secondly, Of the reſt of the temporal courts in £xgland ; 
which may be divided into three, viz. Firſt, Courts pa- 


pa- | the proteQion of the law ; 


latinate. Secondly, Jnferior Courts, 'T birdly, Courts 
not af record. Ee ig!  46tdk 247 Th; 
icſt, Courts palatinate, which are three ; firſt, Che/ter ; 
ſecondly, Durham, ereQed by Huliam the Conqueror ; and 
thirdly, Lancaſter, ereEted; by aft of parliament in Edward 
the 'Lhird's time. Theſe were ſuperior courts within 
their juriſdiction, in as ample a manner as a court of 


' Ieeſiminſter ; and the king's ordinary writs do not run | 
there. | | 


Secondly, Inferior courts of record, They are all the 
king's courts, though another - may: have the profits, and 
they fit either mediate or immediate from the king ; and 
they are either erected by letters patent from the king, 
or by preſcription ; and the proceedings are preſerved on 
rolls, which are of ſo high a nature, that they are to be 

_ tried by themſelves only, Some of thefe have franchiſe 
to hold plcas within ſuch a” compaſs ; through which 
breve domuni regis non currit. 

Thirdly, Courts not of record, ſuch as the court 'baron, 
hundred court, and county court. Gb. H.C.P. 188, 

| There are no pleas to the jurifdiQtion of the courts at 
Weſtminſter in tranſitory a&tions, unleſs the plaintiff by 
his declaration ſhews the caufe 'of aftion' accrues within 


Core and Cambridge. 4 Inſt. 213. 3 \Sid. 103. 
There is a difference between a franchiſe to demand co- 
muſance, and a franchiſe, Ub; breve domint regis non currit. 


_ 


the county palatine, or if it be between the ſcholars of | /ofutio. Co. Lit. 128. Deo42, 
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plead its but the lord of the franchiſe muſt demand conu- 
ſance.z but in the other caſe, the defendant*muſt plead it 


to the writ. -4 1/7. 224, See titles Franchiſe, Co- 
nuzance.. Where a franchiſe, either by letters patent or 
preſcription, hath a privilege of holding pleas within their 
juriſdiction, it the courts at Weſtminſter intrench on their 
privileges, they .muſt demand conuſance, that is, deſire 
that the cauſe may be determined before them ; for the 
defendant cannot plead to the juriſdiftion : And the rea- 
ſon is, becauſe a defendant is arreſted by the King's writ. 
But within a franchiſe, where the King's writ doth not 
run, he is-not lepally convened, and therefore he may 
plead it to the juriſdiction. _ $+. +75 
"The pleas to the juriſdiction of the courts at 7/e/minfler, 
according to chief baron Gilbert, are, 


_ Antient demeſne. Herne's Pl- 351. -See title Al; 
- tient deweſne. | | 
Held of the king's manor. Hanf. 103. | 
Counties palatine. Raft. 419. Herne 7. See title 
- County palatine.- 1 
Cinque ports, See title Cinque ports. 


Three things are to be obſerved with refpeCt to pleas 
to the ;uriſdidtion, Firſt, "They muſt be pleaded before 
any imparlance ; for by craving leave to imparl, the de- 
fendant ſubmits to the juriſdiftion. 2 47. 6. 30. 
22 H.'6. 7. . Hard. 365. 1 ut. 46. Except where 
antient demeſye is pleaded ; for this may be done after 
imparlahce,' becauſe the lord might reverſe the judgment 
by writ of diſceit, and it-gocs in bar of the aCion itſelf, 
VIZ. in that court, becauſe it is coram non judice. Se- 
condly, The defendant muſt plead in propria perſona z 
for he cannot plead by attorney without leave of the court 
firſt had, which leave acknowledges their juriſdiQtion ; 
for the attorney is an officer of the court ; and .if he put 
in a plea by an officer of the -court, that plea muſt be 
ſuppoſed to be put in by leave of the court. "Thirdly, 
The defendant' muſt make but half defence. See title 
Defence. WP. 


TI, Pleas in abatement to the perſon of the plaintiff. 
And hert are the following diſabilities, viz. 1. Outlawry, 
2. Excommunication. J. Alienage. 4. Preamunire; and 
5. Recuſancy ; which may be pleaded in abatement of the 
writ, and the plaintiff ſhall not be anſwered until be hath 
removed them ; and therefore by the antient law he was 
ſaid to loſe /iberam l2gezm, becaufe he was not refus in 
cr”, until he had removed ſuch impediment. _ | 
Firſt, Outlawry; for until this is reverſed, or the king 
| has granted his charter of pareons the plaintiff is out of 
becauſe he would not be ame- 
nable and attendant to the law, and eyght not to have 
| any pnvilege from it; but none ſhall be outlawed un- 
till after the exigent returned ; for the inquiring after 
him in the county is in order that he may appear ; and 
therefore jf he does appear at the return-of the exigent, 
the law is fatisfied, and the outlawry muſt not be re- 
corded againft him. Lit. ſe. 197, Dy. 28, 222. 
Aff. 49. Br. Nonability 25, 23. | | 
But this difability is only pleadable when the plain- 
tiff ſues'in his own right ; fr if he ſues 77 auter drott, as 
executor or adminiſtrator, or as mayor . with his_ com- 
monalty, outlawry ſhall not diſable him, becauſe the 
perfon whom he repreſents has the privilege of the law. 
_Co. Lit. 128. Nor when the plaintiff brings a writ of 
Efror to reverſe an outlawry, ſhall outlawry in that ſuit, 
nor..at any ftranger's- fuit,> diſable him for if he were 
outlawed at ſeveral men's ſuits, and one. ſhould be a bar 
to another, he could never reverſe any of them. The 
 outlawry itſelf is no objection ; for that would be exceptio 
| eruſdem rei cujus petitur diſſolutio : Nor is another outlawry 
| pleadable in bar to ſuch writ of error; for then two er- 
' roneous outlawries, wauld be irreverſible ; and therefore 
that is tantamount to exceprio vera rei .cujus petitur/ diſe 
CHRIS 08... 
Outlawry does not intirely abate the writ, but is only 
a temporary impediment that difables the plaintiff from 
| proceeding ; for upon obtaining a charter of pardon, or 


For in the firſt caſe the tenant or defendant ſhall no 
gs 2 


reverſing the outlawry, he is reſtored to his law, 2d 


4 


©0006 Bt 
ſhall ablige, the defendant to- plead tv" the "fathe writi! 
Co. Lit, 128: Dot, Placit. .397- do Anus 0 0 
As outlawry is a dilatory plea, when it is pleaded in 
| atiother court than Where the butlawry iſſued, the .de- 
fendant muſt bring it an, immediately. For this being in 
_ delay, if the court ſhould give tiajty' and-it ſhould-not be 
brought in; then the delay of juftice .would be” from the 
court ; and ſince there is a way of having it immediately, 
by producing it under the great ſeal, no time. ſhall be 
given co bring'it ſub pede fight, but otherwiſe when it is 
in the ſamecourt; for-then the record is already in court. 
Dee. Placit.. 393+ Stamf. 103. Fitz. Coron. 233. 

In pleading outlawry in diſability in another. court, the 
ancient way was to: have the record of the outlawry itſelf 
ſub pede figilli by certiorari and mittimus ; but this being 
very expenſive, it is now ſufficient"to. plead the capres 
utlagatum under the feal of the court from whence it if- 
ſues ; for the iſſuing of execution; could not be without 
the judgment ; and therefore ſuch execution is.a-proof to 
the court that there is ſuch a judgment, which is a proof 
that the defendant's plea of matter of fecord is . proved 
by matter of record ; and therefore appears to, the court 
not to be merely dilatory ; and therefore on ſhewing ſuch 
© execution, if the plaintiff will plead nul tie record, the 
court will give the defendant a day to bring it in, 
Lit. 128. Do#t. Placit, tit. Outfawry. But where ex- 

communication is pleaded, it is not ſufficient to ſhew the 
| writ de excommunicato capiendo wander the ſeal of the 
court ; far the. writ is no evidence of the continuance 
of the excommunication, fince he may, be abſolved by the 
biſhop, and that will -ngt- appear in the king's courts, 
becauſe ſach abſolution is not returned into the king's 
court from whence the /ignificavit is ſent. But the re- 
'verſal of the judgment of outlawry muſt appear in the 
ſame court where the outlawry is returned ; and therefore 
the iſſuing of the execution is a ſtrong proof of the 
continuance of the judgment ; and if it is denied on the 
other ſide, they will give him a day to maintain his 
plea ; but in caſe of an cxcommunication, the ifſuing 
the writ is no certain proof of excommunication, even 
at the time of iſſuing the writ ; for he might be abſolved 
between the /zgnrficauvit and, the iſſuing the writ de ex- 
communicato capiendo ; and therefore there muſt be a certi- 
ficate under the feal of the biſhop to' maintain the plea, 
fince it is-dilatory ; and the court, on ſhewing only the 
writ de excommunicato capiendd, have no ground to give 
the defendant time ; beſides, it is below the dignity of 
the court to write to the biſhop to fatisfy dilatories ; and 
| there is.no way by certiorari or mittimus to bring it in. 
Fitz. Cer. 233. 12 E. 4. 16. Dott Placit. 3296. 

Outlawry wu a county -palatine cannot be pleaded in 
any of the courts of 7/:/#minfler ; for he is only ouſted of 
bis law within that juriſdiction, and it ſhall not 'extend 
to diſable a man in another. county where [they have no 
power ; for the county palatine being a royal juriſdiftion 
within bounds, the lofing the privileges 'of law within 
that juriſdiction, can be no difadyantage to him in another 
county ; and if he does nor live within the patatine juriſ- 
diction, he is not obliged to attend there. But it ſeems 
that outlawry in the county palatine of Lancaſter may be 
pleaded in the courts of /Ye/min/ler ; becauſe that county 
was erected by a& of parliament in the time of #4. 3. 
but Durham and Chefter are by preſcription. Fitz.'Coron. 
233- 12 £4. 4. 16. Dog. Placit. 396. Ss 

2. Excommunication. This cannot be pleaded after ge- 
neral imparlance ; for thereby the plaintiff is admitted to 
be a good plaintiff ; but aſter a ſpecial imparlance, it may 
be pleaded. When excommunication is pleaded, the 
biſhop's letter under his ſeal, witneſſing the excommuni- 
cation, muſt be ſhewn; and though the plaintiff cannot 
deny the plea, yet the writ ſhall not abate, but the de- 
Fendant cat inde fine die; becauſe the plaintiff, upon pro- 
ducing his letters of abſolution, ſhall have a re-fummons 
. or re-attachment, LZit, ſe, 201, 8 Co. 68, * 

_ Excommunication is a good plea to an executor or ad- 
miniſtrator, though they ſue in auter droit ; and the dif- 
ference between this and outlawry is, that an excommu- 
- nicate perſon is excluded from the the church, 
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and 18 incapable to lay out the ghiide"of the deceaſed to | 
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| pidus uſes ; but the ontlaw, though incapable of Taw-bl : : 


his own benefit, may be allowel to do-all charitable #& 


or attorney for any oO PROS s and therefore cannot 
r the deceaſed; Co." Lit. 134; Son 

Sh; bore Shs 0 Pris Big f 34 
'Excommunication is 'no plea. oh a qu? tam, becaule it 

is for example, and the ſtatute havitig given the :tformer 


ſons from the liberty of infortning, he is enabled to ſuc 
by = pos notwithſtanding the cenſures of the church. 
12 5. > Ys , wt 7 , ” 6 : 3-00} , ©. | 
* When prohibition is brought againſt the. biſhop; anll 
he pleads excommunication againſt the 'plaintiff, and in 
the excommunication there is no cauſe of ſuch excommu- 
plea; for in ſuch caſe it 
will be intended, that the excommunication was for en- 
deavouring to hinder the biſhop's proceeding by application 
to the temporal 6ourt ; and if ſuch excommunication were | 
allowed, 'it would deſtroy all prohibitions ;*arid\the plea 
of excommunication” ini this caſe is exceptio Fk m re 
"31: 27s 


cujus petitur difſolutis. Thelo. 10. 11. .28 

8 Co. 8. pI. Re H#"s 
' In an ation brought by the bailifſs and commonalty, 
the defendant ſhall not plead excommunication in the 
bailiffs z becauſe they ſue as a corporation, and a corpo= 


fible church. Theo. 11. 20 E.3. 4. Co. Lit. 134. 
When excommunication 18 pleaded in the plaintiff he 
ſhall not reply, that he has appealed from the ſentence 
ſor the ſentence is in force until it is repealed, and whilfl 
it is in force, he cafinot appear in any of the courts of 
juſtice ; but he may reply that he is abſolved, for then his 
diſability is taken away. 'Bro. Excom. 3. 4. 3 Bulſ. 752. 
20 H. 6. 25. Roll. 226. | 
In the times of popery, excommunication certified b 
the pope, or delegates commiſſioned by kim, did not dif- 
able the plaintiff; becauſe the courts had no perion to 
whom they ſhould write to have him affoiled. And it 
ſeems by this, that if the ſentence be a nullity, as if they 
excommunicate for a temporal offence, the king's court 
will write 'to the biſhop to abfolve him ; and when the 
plaintiff brings in the letter of abſolution, the court will 
oblige the defendant to plead in chief, ' Bro. Excom. 17. 
t Roll. Abr. 883. 14 Hen. 4. 14. | | 
The couft will not receive the certificate of excom- 
munication of one biſhop from another, becauſe my 
muſt have the certificate frony the biſhop whoſe tubje 
| he was ; and he might have been abſolved by his own-or- 
dinary after the firſt certificate to the biſhop. Bro. Ex- 
com. Fitz. Excom, 8 Co. 68. Co. Lit. 134. Nor will 
they receive a certificate ; becaute he may ſtand abſolved 
by the preſent ordinary that now is, after the deceafe of 
the biſhop who has certified ; and the court wiil not re- 
ceive any certificate, but from ſuch perſon to whom the 
can write to abſolve. Bro. Excom. 21. Fitz. Excom. 26, 
1 Roll. $83. | err: + ons 
3 Alienage, It may be pleaded in abatement in an 
aCtion real, perſonal, or mixed, that the defendant or plain- 
tiff is an alien, if he be an alien enemy. Co. Lit. 129. 6, 
But an' alien in'league ſhall maintain perſonal aftions ; 
otherwiſe he would not be able to merchandife and trade 
atnongft - us. But he ſhall not maintain real or. mixed 
ations, becauſe there is no. neceflity that he ſhould ſettie 
amongſt 'us. Cs, Lit. 129. b. Yelv. 198. 1 Bulftr. 134. 
If alienage be pleaded to an alien 'in league, that 'muſt be 
in difability of the plaintiff ; but if it be to an alien enemy, 
it may be pleaded to the aQtion ;- becauſe it is forfeited to 


dominion in enmity with him. 
Lit. 129. 6. See title Aliens, | | 

Pramunire. Perſons attainted of premynire are 
incapable of bringing any ation ; for they are out of the 
proteQtion of- the law. Lit. ſe. 199. Co. Lit. 129. 
See title Praemunire. | 


Bro. Denizen, 10. Co. 


convict, is by ftat. 3 Fac. 1. c. 5, which diſables to 


lands, 


tions: forthe ſoul of the Ueceaſcd z and it'is one. of the 
effes of excommunication, that he cannot; be procuratot 


an ability to ſue, and'not excepted excommunicated per- 


ration cannot be excluded from the communion of the vi- - 


the king, as a reprizal for the damages committed by the 


5. Popiſh recuſanc This diſability of popiſh recuſancy 


tents, as excommunication;" except where he ues for _ 
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fands, tenements, leaſes, annuities, rents, and heredita- 
ments, or for the iſſues and profits thereof, which are 


not to be ſeized into the king's bands, his heirs or fuc- 
ceflors.' | | . 


_ III. Pleas in abatement to the perſon of the arfendant. 
Under this head it wili be neceſſary to conſider the privi- 
lege that the courts at J/:fminfter give to all ſuitors in 
general, and their own officers and ſervants in particular. 
As the courts of juſtice are open toall, ſo the law pro- 
tes the perſons of thoſe who come to attend them both 
in going thither and returning. But in this caſe the de- 
fendant muſt appear in perſon, that the court may exa»+ 
mine him, and that'they may be ſatisfied upon his oath, 
that he was either proſecuting or defending ſome ſuit 
| pending in that court, when he was arreſted. 2 Roll. Abr. 
272. 2 Hen, 7.2. 1 H. 6. 3. 38 H. 6.30. Sou 
the court gives either plaintiff or defendant leave to go 
after evidences in any cauſe depending in that court, and 
he be arreſted, he ſhall have privilege. 2 Roll. Abr. 272. 
13 H-n. 4.1. The courts not only proteCt the parties 
themſelves, but all witneſſes are proteCted eundo et rede- 
unde ; for fince they are obliged to appear by the proceſs 
of that court, they will not ſuffer any one to be moleſted, 
whilſt he is paying obedience to their writ. Adcor 66. 
The particular privilege, which the officers of each 
court enjoy, is not to be drawn out of their own court, 
- to be impleaded elſewhere ; for as their attendance 4s con- 
ſtantly to diſpatch the buſineſs of the court to, which they 
belong, if they might be ſued in any other place, their 
cauſes muſt ſufter, becauſe they could not be ſpared from 
their own court to defend them. 2 Rol. Abr. 272. 
1 Lutw. 44, 639. Faugh. 155. 2 H. 7. 2. But this 
is to be underſtood, when the plaintiff can have the fame 
remedy againſt the officer in his own court, as in that 
where he ſues him ; for 1f money be attached in an at- 
torney's hands by foreign attachment in the ſheriff's court 
in Londen, he ſhall not have his privilege ; becauſe in this 
caſe the plaintiff would be, remedileſs. For the foreign 
attachment is by the particular cuſtom of London, and 
does not lie at Common Law ; ſo that if the attorney 
ſhould have his privilege, the plaintiff ſhould be without 
his redreſs. 1 Saund. 67, 68. So if a' writ of entry, 
or other-real aCtion be brought againſt; an. attorney of 
the King's Bench, he cannot plead his privilege ; becauſe, 
if this ſhould be allowed, the plaintiff would have a right 
without a remedy ;. ſor the King's Bench hath not cogni- 
Zance of real aQtions. ' 1 Saund, 67. ; | 
* But the privilege, which the court indulges their officers 
with, 1s reſtrained to the ſuits only, which they bring in 
their own right; for if they ſue. or are ſued as executors 
or adminiſtrators, they then reprefent common perſons, 
and are to have no privilege. . Hob. 177. 
matter concerning the privilege of attornies, ſee Law of 
| Attornies and Solicitors, chap. 8. © | 


names are the only marks and indicia, of things that hu- 
man kind can underſtand each other by, if the name be 
omitted or miſtaken, there is a complaint againſt no body. 
| But though a defendant may, by pleading in abatement, 
take advantage of a miſnomer when. there, is a miſtake in 
the writ or declaration, as to the ,name_ of. baptiſm or 
ſurname ; yet in ſach a plea he muſt ſet forth! his right 
name, ſo as to give the plaintiff a better writ. Finch. 363. 
9g Hen. 5. 1, One defendant cannot plead miſnomer of 
his companion ;_ for the other defendant may admit him- 
ſelf to be the perſon in the writ. 1 Zutw. 36. The 
defendant, though his name be miſtaken, is not obliged 
to. take advantage of -it; and therefore if he be impleaded 
by a wrong hame, and afterwards impleaded by his right 
Name, he may plead in bar the former judgment, and 
aver that he is una et eadem perſona. Gilb. H. C. 218. 
In caſe of felony at Common Law, if a.perſon were in- 
dicted by a wrong name, he could not plead miſnomer, 
but was obliged to plead to the felony. For the fact being 
ſworn * againſt the party preſent, it was thought there 
. could be no injury by the mnomer, as might be where 

the party appeared by attorney ;. and. felons generally go 


For more | 


Aiſnomer is a good plea in abatement ; for ſince. the| 


by no certain name, nor, bave they any fixed habitation, 


A B A 
But this is altered by the ſtatute of additions, viz. 1 Hen. 
5. .c. 5, which was made to prevent the inconvenience 
of troubling one perſon for. another. See Cro. Car. 104+ 
21 E, 4. 72. 2 Inft. 870. 1 Sid. 40. Lit. Rep. 8. 
In criminal caſes, the party accuſed may take advantage 
of miſnomer, of the want of addition, but yet muſt plead 
over to the felony s: But though ſach plea be found for 
him, he is not to be diſcharged, but muſt be indited 
over again; neither ſhall ſuch plea, if found againſt him, 
be peremptory, but he ſhall be tried on his plea in chief, 
2 Hawk. PC; 186. Alſo the ſtate, place of abode and' 
dignity of the perſon impleaded is neceſſary to be ſet forth 
in judicial proceedings, leſt an innocent perſon, by havin 
the ſame name with the real defendant, ſhould ſuffer ; and” 
therefore the ſtat. 1 Hen. 5. c. 5. enaCts, that in all per-- 
ſonal a&tions, appeals and indiftments, there ſhall be 
added: to the name of the defendants, their eſtates, degrees, 
myſtery and place of abode, See titles Addition and 
JWJ2iſnomer. EC PODRCE aL + 000 


IV. Pleas in abatement to the count or declaration. The 
firſt at, after the appearance of the parties, and the ad- 
mittance'of the juriſdiftion, and the abilities of both-par- 
ties, is that the party ſuing counts or declares: aud after- 
wards the party impleaded may demand oyer of the writ: 
and then, if there be any fault or inſufficiency in the count 
for a cauſe apparent in itſelf, or if there be a variance be-" 


tween the count/and- the writ, or between the writ and 


a record, ſpecialty, &c. mentioned in the: count, the 
party impleaded ought to ſhew it, and plead. Tel. Hb. 10. 
Cc. I. feft. 5, Fitz. Count. 275. If the declaration 'varies 
from the writ, as- by laying the cauie of ation in the 
reign of a preſent king, where the writ tappoſed it to 
have been in the reign -of a former king ; or by giving 
the defendant a name different from that in the writ., As 
where the writ calls him ©. B. of Londony Alderman, 
and the plaintiff, declares againſt him as 4. B. of 'Landon, + 
Eſq; or where the declaration 'is otherwiſe defeCQtive, in 
not purſuing the writ,' or not ſetting forth the caufe of 
action . with that certainty which the law requires, or 
laying the offence in a different county from that in which 
the, writ was brought. © | wh oh 
_V, Pleas in abatement_to the writ. The law is very 
ſtrict. in obliging men to keep up ta the legal forms 'it 
preſcribes ;. and therefore in the writ, which is the foun- 
dation of the whole proceeding, ' requires ſuch certaint 
and exaCtneſs, as that no perſon ſhould be arreſted or 
attached by his goods, unlefs+ there appears ſufficient 
grounds 'to warrant ſuch proceedings ; 1o that if the writ 
vary materially from that'in the Regi/er, or be defetive 
in ſubſtance, the party may: take advantage of it. ' See 
Ca. 12. 9g H. 75. 16..' 10.Ed. 3. 1 2 Inſt. 662. 
ob:,1, 51, 52, 80. Carth. 172, ee title Writ. | 


Fl. Abatement by demiſe of the King, marriage or "death 
of -parties. 'At Common Law all ſuits depending in the 
King's courts were diſcontinued by the death of the King ; 


ſo that the plaintiffs were obliged to commence new ac- 


tions, or to have re-ſummons or attachment on the former 
proceſſes, . to 'bring the defendant in; but to prevent the. 
inconvenience, expence and delay which this occaſioned, 
the ſtatutes_of. 1 £4. 6. c. 79, 7 & 8 Will. 3. & 27. 
and 7 Ann. c. 8. &c. which ſee under title Prercgative. - 
If a writ be brought by A. B. as baron and ſeme, 
whereas they were not' married until. the ſuit depended, 
the defendant may plead this in abatement ; for though 
they cannot have a writ in any other form, yet the writ 
ſhall abate, becauſe it was falſe when ſued out. Fitz. 
Brief, 476. If a writ be brought againſt a feme covert 
as fole, the may plead her coverture ; but if ſhe negleQts, 


to do it, and. there. is a recovery . againſt her as a fete 


ſole, the huſband may avoid it by writ of error, and may - 
come in" at any time and plead -it. Latch 24.” Stile 


254, 280. 2 Roll, Rep. 53. -If an ation be brought in . 
an inferior court. againſt a feme fole,' and pending the' 
ſuit ſhe intermarries, and afterwards removes the cauſe - 

by habeas corpus, and the plaintiff declares apgainft her as. 
a feme ſole, the. may plead coverture at the time of ſuing: 


the. 


'A 'B A 


the habeas corptusz becauſe the proceedings here are de noud ; 


and the court takes. no! notice of. what. was precedent to 
| the babeas crpur;; but upon motion vn. the return of the 
habeas”. corpus, the court will graiit a  procedenas. ' For 
 though;this.be 4 writ: of rights! yet where it'is to abate 


' a rightful ſuit, (the court may refoſe it;' agd-the plaintiff 


had bail below. to this ſuit, - which by this contrivance he 
is —_ of, and poſſibly by«the-ſame means 'of the debt. 

' 1 Salk. 8. - | 
As to pleas in abatement by the death of parties, the 
general rule is, that whenever the death of any party 
happens pending the writ, and: yet \the plea is-in the 
ſame condition as if ſuch party were living; there ſuch 
death: makes no alteration. For-where the' death of the 
parties makes no change of--proceeding,” it would be un- 
reaſonable that the ſurviving parties ſhould! make any 
alteration in the writ; and it would be abſurd, that 
what made no alteration. ſhould change the writ and the 
proceſs. . G. Hiſt CP 242.4 
By ſtatute 8 & g Will. 3..c. 11. ſee. 75. it is enaCted, 
« that if there be two or-more plaintiffs or defendants, 
and one or moreof them ſhould die, if the cauſe 'of ſuch 
action ſhould ſurvive to the ſurviving: plaintiff or- plain- 
tiffs, or againſt the ſurviving defendant 'or defendants, 
the writ or aCtion ſhall not, -be thereby abated ;' but ſuch 
death being ſuggeſted upon the record, the aEtion ſhall 
proceed at the ſuit of the ſurviving plaintiff or plaintiffs, 
againſt the ſurviving defendant or defendants.” Before 
this ſtatute it was held, that if there 'were two exe- 
cutors, and they brought an a&tion of debt, and one of 
them died, that the. writ ſhould not abate; for in this 
caſe ſummons and ſeverance lie, after which the one 
executor Joes not proceed for a moiety, but for a whole, 
as repreſentative of the teſtator. | Cro. Eliz. 652. Co. 
Lit. 139. 1 Leon. 44. So in a quare impedit, by two 


jointenants, and one is;:ſummoned .and: ſevered, and the 


ſevered perſon dies, the wtit: ſhall not.abate, becauſe the 
advowſon is an intire. thing, -and. he proceeded for the 
whole, after the ſeverance ; and ſo.he- may after the death 
of the ſevered.jointenant. - Dyer 2799. ., - 
If there were ſeveral defendants in the original aCtion, 
 andonedied, the writ did not abate; becauſe there being 
_ a joint demand, it ſurvives againſt the refidue ; but in this 
caſe there mult be a ſuggeſtion on the roll;: becauſe it 
would be error to give judgment againſt a deceaſed perſon. 
Hard. 151, 164. Stile 299.| 3 Mod. 249; Cre: Car. 


426. 1 Tones 367, 1 Rol. Abr. 756. 1 Show. Rep. 


286. . Rut in a writ: of error, if there be ſeveral plain- 
tiffs, and one dies, the writ ſhall abate, becauſe the writ. 
of error is to. ſet perſons in fatuguo, before theerroneous 


judgment given below ; and they that are plaintiffs in 
error. were dillinCt ſufferers in the judgment, ſince” there 
_ might be-different executions iflued/ thereupon, and dif- 
ferent heirs were made by ſuch judgment, on the kinds of 
each, of them ; and by» conſequence the ſarvivor tannot 


proſecute the writ:of error. for the whole waſtz; -tcſt by a 


coilulive. perſuaſion, or by negligence or deſign he ſhould 


hurt the repreſentative of the deceaſed. Bridg. 78. Yelv. | 
1 Sid. 419. 
cont. But :if any :of the-defendants in' error die, yet all 


208, 2123 213-. 10 Co. 135, 1 Vent: 34+ 


things, ſhall proceed, becauſetthe benefit of ſuch judgment 
goes/to the ſurvivor, -and--he- only 'is to: defenid it. : Sr. 


4194 .- Jelve 208: In an! eudica» querela, by two, the | 


death of ,one: ſhall not -abate:the' writ ; for ſurvivor 
is nat tobe reſtored'to any thing he has loſt, but to dif- 
charge himſelf. of the execution ; and thereupon,' not- 
withſtanding the death» of 'the other, he may proceed for 
a diſcharge; :#:?etofor himſelf. - 1 Fenty 34: - 3 Henty. r. 
3. M464. :249-\- 161 there; be: ſeveral -perſons fthamed as 
plaintiffs in; the writs, and one -of them-was dead” at” the 
_ time; of purchaſing :the weitz: this- may 


abatement; becauſe: 'it falfifies the writ z and becauſe de 
, 


right was in: the ſurnivors, at: the time of ſaing the' w 
and the'-writ -not -accotimodated, as the caſe wis. 20 


ten. '©. 30. 18 E-- 4 1. '2 HH. 75. 16. 1 Brownl, 
3».4+ Glifte Ent, 6. 'Roft Bn, 126. ot 
_ By ſtat. 17-Car.2«c,'8. (made* perpetual by! r: Fac.-2. 


par- 
he par. 


c,17 It is. enattedy thats the 'demh of either oft 
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{ uſed in ſome of our antient 


be ' pleaded (in. 


m 


4 * py 7 A 
[5 » 
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for error, '{6 as judgment" be entered within two terms 
after Tuch verdit, | gay ad | 
» By ftat 8 & 9g Will, 4 © 14. ſe. 6, it is enafted, 
that "if avy plaintiff happen to die after an interlocutory 
judginerit, and'before a finat judgment obtained therein, 
the ſhid a&tion ſhall not abite by reaſon thereof, if ſuch 
aQtion - might” originally, be proſecuted or maintained b 
the” executors or adminiftrators of ſuch plaintiff; and if 
the defendant die after ſuch interlocutory judgment, and 
before final judgment therein obtained, the ſaid aQion 
{hall not abate, if ſuch aQtion might originally be proſe- 
cuted or maintained againſt the executors or adminiſtrators 
of ſuch defendant and the plaintiff; or it he be dead after 
ſuch interlocutory -Judgment, his executors or admini- 
{trators ſhall and may have a /cire facias againſt. the de- 
fendant, if living after ſuch interlocutory judgment ; or 
if he die after," then againſt his executors or adminiſtra- 
tors, to ſhew cauſe why damages in ſuch aQtion ſhould 
not be aflefſed and recovered by him or them; and if 
ſuch defendant, his executors or adminiſtrators, ſhall ap- 
pear at the return of ſuch writ, and not ſhew or alledge 
any matter ſuſficient ro arreſt the final judgment ; or - 
being returned, warned; or upon two writs of ſcire facias 
it be returned, that the defendant, his. executors or ad+ 
miniſtrators had- nothing whereby to be tummoned, or 
could not be found in the county, ſhall make default, 
that thereupon a writ, of enquiry of damages ſhall be 
awarded, which being exectted and returned,. judgment 
ſhall be given for the faid plaintiff, his executors or ad- 
miniſtrators, proſecuting ſuch writ or writs of ſcire facias 
againſt ſuch defendant, ' his executors or adminiſtrators 
reſpeCtively. | os 
As pleas in abatement enter n>t into the merits of the 
cauſe, but are dilatory, the Jaw has laid the following re- 
ſtrictions on them. - þ irſt, By the ſtatute of 4 & 5 Ann. 
cap. 16. for amendment of the law, no dilatory plea is to 
be received unleſs on oath; and probable cauſe ſhewn to 
the court, Secondly, No plea in abatement ſhall be re- 
ceived after a reſpondeas ouſter, for then would they be 
pleaded 7n 1nfiniinm. - 2 Saund, 41. * Thirdly, That they . 
are to be pleaded before ' impatlaice. See -Yelv. 112. 
1 Lutw. f 2 178. 2 Lutw. 1117. Dot. Pla. 224. 
Fourthly, That when ifſue is.,joincd .on them, if it be 
found again{t him who pleads ach dilatory plea, it ſhall 
be peremptory. 2 Show. Rep. 42. 6 Med. 236. 
or aCts of parliament refpe&ing the abatement of 
writs, &c, ſee the tables to,the ſtatutes by Cay, Ruffhbead, 
or Pickering,” title Abatement. _ | - | 
Abatis. See Abbati.. _ y 
 Abator, 1s he that abateth, that is, intrudeth into a 
houſe or land, void by the death of the focmer pales 
and not yet entered by his heir. Cowe!l. Old Nature 
MET Pom goo nr ne ei 
Abatuda, Ts any bing diminiſhed. . Monet abatuda, 
is money cclipt ,or diminiſhed in value... Du Freſrne. 
Charta Hons "Ctunitle LEKEATN $ Ronocds als 
1209. in 30 Regeſto tabularii regii, ch. 44. Si tempore 
Gluten bez lick Melgorienſis foertt abatuda ſeu deterio- 
rate, &c: Conurl. Du Freſne.” | EET IHTIY 
- Abbary; Tn Latin. ba/:a, or Abbathia, is the fame 
as "to We fovertiment of a religious houſe, and. the reve- 
nues thereof, ſubſeEt to in abbot, as a biſhoprick is to a 
bilkbp : we-rpay call it His paternity. © Talis abbatia (que 
paternitas * Latino” fermone” dicitur ) funditus removeatur, 
Concil.'Mefdenf. ano dom,” 845. cap. 10. This word is. 
rants, particularly anno 
22 & 35 Hen. 8. in a grant of the Counteſs of Pembroke, 
Frm, c. quod ego Wabella, Comitifſa Pembr, | pro ſalute 
anime met, &©c, Dedi Dis tt abbatiz de Nuttcleg .totam 
Wickhatn juit *predittam abbatiani, &c. , Cowel. Ds 


"bk | AT DOES OTIS} LD MARY x uy KILI 
6 at,'" or * Abbot, 3as in Latin, in French. abbe, 
in Saxon abbud, is a ſpiritual lord or governor,,.having. 
the rule of a religious houſe. Some learned men derive 
it from the Syriack abba, pater. bags Novel Con- 
flitut. 115. Jef. uvxoxeror, terms bim, .archimanaraa; 
others 'caenobiaFcha, 'or archimonachus.. Of 'thele abbots 
here in Englpnd, ſome” were'eleQtive, ſome preſentative ; _ 
anti atrnacoak- ig fome were 'not. vuch as 'were 
| | mai 


A. B B 


exempted from the juriſdition of the dioceſan ; but the 
other ſort of abbots were ſubjeCt to the dioceſan in all ſpi- 
ritual government. - The mitred abbots were lords:;of par- 
liament, and called abbots ſovereign, and abbots general, to 
diſtinguiſh them from the other abbots. And as there were 
abbets, ſo there were alſo lords priors, who bad exemptyuril- 
diction,and werelikewiſe lords of parliament. Some reckon 


mitred had epiſcopal authority within their limits, being | 


AB D 


twenty-ſix of theſe lords abbots and priors that ſat in patlia- | 
ment. Sir Edward Coke ſays, there were twenty-ſeven 
| parliamentary abbott,and two priors. | Co. Lit. 97. In the 
parliament 20 R. 2. there were but twenty-five abbots, and 
two priors: But'in the ſummons to parliament at Winton, 
anuo 4 Ed.'3. (in dorſo clauſo ejuſdem an. membran. 41.) 


more are named ; to which I have added the founders out 
of the Monafticon Anglicenum = 
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flick. And in the te/fe to Magna Charta, the names of 


Abbots and ; 


T1. Abbot of St. Au/tin's in Canterbury, {}: 
2. Abbot of Ramſey. 
3- Abbot of Peterborough. 

4. Abbot of Croyland. 

5, Abbot of Eveſham, _. | 
6. Abbot of St. Benet de Hulmo 
7. Abbot of Thornby. | 
8. Abbot of Colcheſter. 

9: Abbot of Letce/ter. 

10. Abbot of Winchcomb, 

11. Abbot of We/tmin/ter, 

12. Abbot of Cirence/ter. + 

13. Abbot of St. Albans. 

14. Abbot of St. Mary York. - 

' 15. Abbot of Shrewſbury. 

* 16. Abbot of Selby. Fs 
xy Abbot of St. Peter's Glouceſter, 

18. Abbot of Malmeſbury, | 
19. Abbot of Haltham. | 
20. Abbot of Thorney. | T 
21. Abbot of St. Edmond's, 

22. Abbot of Beaulieu. 

23. Abbot of Abingdon. 

24. Abbot of Hyde. 

25. Abbot of Reading. 

26. Abbot of Glaſtonbury. 

27. Abbot of Ofney. 

28, Prior of Spalding. | 

1, + 29. Prior of St. Fobn of Jeruſalem. 
30. Prior of Lewes. 


Founders names. 


Athelbertus Rex, anno 602. 
Ailwinus Semi-rex, 969. 
IWulferus Rex, 664. 
Ethelb. Rex Meraz, 726. 
Egwin, Epiſc. Wigorn. rx 
Canutus Rex, anno 10206. 
Wil. Albemarle Sub Hen. 2, 

. Eudas Dapifer, Hen. 1. 

Rob. Boſjue, . Comes Leic. 1141. © 
 Kenulphus Rex Mercie, 789. © 
Seabert Rex Occid, Sax, 604. 

 Henricus Primus, 1133. 

' Offa Rex Merciz, 795. 

Alanus Comes Britannia, 1088. 
Roger. Comes Montgom, 1081, 
Guilielm. Conqueſtor, 1078. - 
Offric. Rex Northumb. 900. 

. Aaidulſus Hibern. Scot, 648. 
Haraldus Rex, 1036. | 
Ethelwoldus, et Eagarus Rex, 972 
Canutus Rex, Long - . 
Fohannes Rex, Anno Repni 6. 

G; a Rex, An. 675. Fw 
Aluredus Rex, 922. 
 Henricus Primus Rex, I125, 
Tnas Rex Occid. Sax. 708. 
| Rob, Fitz- Nigel Doily, 1129. 
_ To. Talbois, Com. Andegav. 1074. 
Fordanus Briſet et Ux. egjus, 1100. | 
Hill. de Warren, Primus Comes Sur. 1078. 


To which were afterwards added, 


31. Abbot of St. Auſtin's Briſtol. 
32. Abbot of Bardeney. | 
33- Prior of Sempringham, 


To theſe alſo Henry the Eighth added the abbot of Fav! 


ſome other abbots are inſerted, among the great men of 
the realm. An abbot with the monks of the ſame houſe 
were called the Convent, and made a corporation. But 
the abbot was not chargeable by the aCtof his predeceſſor, 
unleſs. it were under the common ſeal, or for ſuch things 
as came to the uſe of the houſe or convent. Terms de la 
ley 2. By ſtatute 27 Hen. 8. c. 28, All abbeys, mona- 
ſteries, priories, &*c, not above the value of 2001. per ann. 
were given to the King. Anno 28 Hen. 8. the reſt of the, 
abbots, &c. made voluntary ſurrenders of their houſes, to 


obtain favour of the King : And anne, 31 Hen. 8.. a bill | 


was brought into the houſe to confirm. thoſe ſurrenders ; 
which pafling, compleated the diflolution,; except. the hoſ-. 
pitals and colleges, which were-not difſolyed ; the ficſt, till : 
the 33d, and the laſt till the. 37th of Hon. 8, .when.com- 
miſhoners were' appointed to enter and. ſeize the, ſaid, 
lands, &c. . Cowel, TD WT 
| Abbatis, (derived from aCa7@-, bardus, vel fupidus) an 


avener or ſteward of the ſtables. 'The word was ſome- 


times uſed for a' conimon hoſtler ; being pronounced ſhort 
in the middle ſyllable, which diſtin vibes OG he 
genitive of abbas, an abbot. As in this old line, 
Abbatis ad canan,. dat. equis. abatis;, aveuam.- . Gowe 
dar Dr Rn ioaa'” 
Abbettoz. See 2bet. NE ns Sebiniba 
Abbey Lands and Abbot. See fongfteries. . 
NAbb2ochment. See Abrochment. _ 


 Abbuttals, (from the French aboutir, to. border upon) 


are the buttings and' boundings of land either to: the eaſt, 


Henricus Secundus Rex, 
. Rex Ethelredus, 712. 
Sane7us Gilbertus, 1131. 


bighways, or other Pager it does abut: As in Cro. Fac, 
184. The plaintiff hath failed in his abuttals, that is, in 
ſetting forth how the land is abutted and bounded. Camb- 
den ſays, that limits were diſtinguiſhed by hillocks raiſed 


on purpoſe, which were called botentines ; whence we have 


the word butting., In a:terrier, or deſcription of the fite 
of land, the ſides on- the breadth are properly agjacentes, 
lying or bordering;; and the ends only in length are abut- 
tantes, abutting or bounding : W hich in old ſurveys, they 
ſometimes expreſſed by capitare, to head ; whence abut- 
tals are now called head-lands.”  Cowel. PESTS 
- Abdicate, (from .abazco) to give up right; to reſign. 
Abdication, (abdicatio) in general, 1s where a magi- 
ſtrate, .or perſon: in office, renounces -and gives up the 
fame, before the term of ſervice is expired. This word 
is frequently confounded with reſignation, but differs from 
it in that abdrcation is done purely and ſimply; whereas 
reſignation is in favour of ſome third perſon. Chamb. Di. 
It is faid to be a renunciation, quitting and relinquiſhing, 
ſo as to have nothing further to do'with a thing ; or the 
doing of ſuch aCtions as are inconſiſtent with the holdin 
of it... On King Fames's leaving the kingdom, :and abdi- 
cating.the government, the lords would have the word de- 


+ | fertion made uſe of ;z but the; commeng'thought it was not 


comprehenſive enough, for that:the King might'then have 
liberty.of returning. Abdication Debates. The Scots called 
it forfeiture of the crown, from, the verb: forisfacio. For. 
the abdication of King Fames 2. See Stat. 1 Will & Ma. 
| WA 2 c. 2. ſett, 9.. and Journals of Houſe of Commons, 

0 > 6. 
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+» Fbditoamn,- (from 'abdere, to hide} "an abditory* or 
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cheſt in which relicks were kept. As in the; inventory 
of the church of York, Mon. Angl. tom. 3. þ. 173. 4teni 
unum cffeur, et una pixis-de ebore ornata cum argento deau- 
rate. ſtem tria abditoria et tres pixides de ebore ornate 
cum cupro deaurato, Cowel, Du Freſne. © | 
feed, is an old 


Abeched, from the French. abbecher, to 
word, which ſignifies to be ſatisfied. Corel, 
Nverbrothock, a duty of exciſe granted to the fown, 
ſtat. 11 Geo. 2. c. 4. %, | | 
Aberdeen. The records of the court deſtroyed. by fire 
to be ſupplied, ſtat. 8 Geo. 1. c. 28, 9 Geo. 1. c. 25. A 
duty of excife continued to the town, 4 Geo: 2, c. 13. 
Aberemurder, Aberemurdrum, plain or downright mur- 
. ger; as diſtinguiſhed from the leſs heinous crimes of 
manſlaughter and chance-medley. It. is derived from the 
Saxon ebere, apparent, notorious, .and mord, murder. 
So ebere theof,, a notorious thief. This aberemurder was 
declared a capital offence, without fine or commutation by 
the laws of Cnute, cap..61. Irruptio in domum, et incen- 
dium, et ſurtum manifeſium, et cades pubiica, et domint 
proditio, juxta leges humanas ſunt inexpiabilia,- Hoc ex 
ſeelerum genere fuit, nullo pretio, ettam apud Saxanes noſtros, 
expiabilium : cum alia licuit pecunits commutart, \ays Spel-' 
man. "And in the laws of Hen. 1. c. 12. Ex his placitis 
' quadam emendantur centum ſolid*, quedam Wera, quedam 
Wita, guadam non poſſunt emendari, que ſunt Huſbreek, 
et Bernet, et Openthifthe, et Eberemorth, &c. Cowel. 
Du Freſne. Wilkins Leg. Anglo-Sax. | 
Abet, ( Abettare) from the Saxon a, an energetical arti- 
cle, and bezan, to ſtir up, or excite. In our law it ſignifies 
as much as to encourage or ſet on. - 'The ſubſtantive abet- 
ment, ſignifies encouragement or inſtigation. Standf. Pl, 
Cr. 105. And abettor (abettator ) is an inſtigator or ſetter 
on ; one that promotes or. procures a crime. Old Nat. 
Brev. 21. But both the verb and noun are always taken 
in the worſt ſenſe. As abettors of murder, are ſuch as 
command, procure, or counſel others to commit ,a mur- 
der : and in ſome caſes ſuch abettors ſhall be taken as prin- 
cipals; in others, but. as acceſlaries ; their preſence or 
abſence at the time of committing the fact, making the 
difference, Cy, Lit. 475. Cowel. Spelman. 
Abettors. See Accefſary, Principal. | 
Abeyance, hath by ſome been derived from the French 
abeyer, to bark; but it ſeems rather to come from the 
French word b#er, to gape after, or to 'expet, This 


word in Littleton, cap. Diſcontinuance, we find thus uſed: . 


The right of fee-ſimple lieth in abeyance, that is, accord- 
ing to his own interpretation, only in the remembrance, 
intendment, and conſideration of the law. Sir Edw, Coke 
calls it in gremio legis. And it is a maxim in law, that of 
'every land there is a fee-{imple in ſome man, or elle it lies 
in abeyance, If a man makes a leaſe for life, remainder to 
the right heirs of F. S. the fee-{imple is in abeyance until 
F. $8. dies. Co. Lit, 342. In this caſe the remainder paſ- 
ſeth from the grantor preſently ; though it veſts not pre- 
ſently in the grantee, but is ſaid to be in abeyance. Termes 
de la ley.. If lands be leaſed to A. B. for life, remainder 
to another perſon for years, the remainder for years is in 
abeyance until the death of the lefſee, and then it ſhall veſt 
in him in remainder as a purchaſer, and as a chattel ſhall 
. £O to his executors. 3 Leon. 23. Where tenant for term 
of another's life dieth, the frechold of the lands is in abey- 


ance till the entry of the occupant. Fee-ſfimple in abeyance 


cannot. be charged until it comes 2 e//e; ſo as to be' cer-. 
tainly charged or aliened ; though . by poſlibility it may 
fall every hour. Co. Lit. 378. The word abeyance hath" 
been compared to what the civilians call hereditatem ja- 
centem ; for as the civilians ſay lands and goods do jacere ; 
1o the common lawyers ſay, that things in like eſtate are 
in abeyance ; as the logicians term it, in poſſe, or in under- 
fanding ; and as we fay, in nubibus, that 1s, in conſfidera- 
tion of law, Cowel. Spelman. , — . Rc 
_ Abgatoria. Abgetorium, the alphabet A, B, C, &c. 
Mat. W:ft. reports of St, Patrick — Abgetoria guoque 345 
 &t eo amplius ;ſcripſit, totidem epiſcopos ordinavit. v0 vir 
Fames Ware de Scriptor, Hibern, lib. 1. Baptizavit quoti- 
dit chomines et illis literas legebat, «t abgatorias. Cowel. 
Du Freſne, | BECEE + C p 
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7 A B 1. 
|Abigevus, for Abigeus, (from. abige, . to drive away) © 
ſignifies a thief who: hath den Pact cattle, Berl we, 
diſcernit furem ab abigevo, ſecundum guod furtum fuerit ma- 
Jus vel minus, uti quis ſuem ſurripuit,. fur erit, et ſi quis 
gregem, abigevus. Bratt. lib, 3. c. 6. Cowel. Du Freſne. 
Aviſherſing, is underſtood to be quit of amercements. 
It originally Ggnified a forfeiture or amercement ; and is 
more properly miſheringg .or miſkering, according to. Spel- 
man. Old authors bave termed it a freedom or liberty, 
becauſe whoever hath this word inſerted in a charter or ' 
grant, hath not only the forfeitures and amercements. of 
all others within his fee for tranſgreſſions, but alſo is him= 
ſelf free from the controul of any within that compals. 
Cowel, Du PFreſne, - | | 
Abjuration, ( Abjuratio) Is a renouncing -by oath, and 
ſignifieth a ſworn baniſhment, or an oath taken to forſake 
the realm for ever. Saundf. Pl. Cor. lib, 2. cap. 40. 
Abjuration by the courſe of the Common Law may be thus 
deſcribed: When a man or a woman had committed fe- 
-lony, and the offender for ſafeguard of his or her life had 
fled to the ſanuary of a church oor church-yard, and 
there, before the coroner of that place, within 40 days 
had confeſſed the felony, and taken an oath for his or her 
perpetual baniſhment out of the realm into a foreign 
country, chooſing rather perdere patriam quam witam. 
But that foreign country, into which be was to be exiled, 
muſt not be among infidels, 3 1»/t. cap. 51. Abjuration 
of the realm was the party's oath before the coroner him- 
ſelf, to depart the realm for ever at the time and place ap- 
pointed for him ; going the dire&@ way to the ſea-ſide for | 
that purpoſe ; ſtaying there but one flood and one ebb, 
if he can have a paſſage ; and till he can ſo paſs, going 
every day into the ſea up to the knees, ( Flta ſays, up to 
the neck) to try if he can paſs over ; and if he cannot 
paſs within 40 days, then to put himſelf again into the 
church as a felon, &c. , Finch of Law. A man abjured. 
the realm, and wzs taken out of the highway by force, 
and put in priſon, and afterwards eſcaped, and then was 
taken and arraigned for it; and becauſe he did not en- 
deavour to go to his port when he was eſcaped. therefore 
he was not reſtored to the way, but was hanged. For it 
was ſaid, that his life was not granted to him upon the 
abjuration, but upon condition that he ſhould go to the 
port aſſigned him with ſpeed ; and if he does not do fo, 
he ſhall be hanged ; but if he be taken out of the way, 
he ſhall be reſtored if he prays it, if no default be in him. 
Br, Coron. pl. 144. Cites 5 Hen. 7. 7. A man could 
not abjure- for petit: larceny, but Go ſuch felonies for 
which he ſhall ſuffer death, Br. Cor. pl. 182. But at 
laſt, this puniſhment becoming but a perpetual confine- 
ment of the offender to ſome ſanQtuary, wherein, upon 
abjuration of his liberty and free habitation, he would 
chooſe to ſpend his life ; as appears by ſtat. 22 Hen. 8. 
cap. 14. it was enaQted by ſtat. 21 Fac. I. cap. 28. ſet, 7. 
that thence after no ſanCtuary, or privilege of ſanQtuary, 
ſhould be allowed ; whereupon this abjuration ceaſed: 
And yet the abjuration by force of the ſtatute of 95 Eliz. 
cap. 1. before juſtices of peace or juſtices of aſſize, or by 
force of 35 Eliz. cap. 2, before two juſtices of peace or 
| the coroner by a recuſant, remaineth till ; becauſe ſuch 
abjuration hath no dependence upon any ſanQtuary. 3 
In/t. 115, 116. cap. 51. An abjuration for ever into a 
foreign country. is a civil death ; and called by Lord Coke 
a divorce between huſband and wife ; and the wife of ſuch 
perſons may bring aCtions, or be impleaded during' the 
natural life of the huſband, which ſhe may not do in any 
other cafe, Co. Lit. 133. The form of the oath of ab- 
Juration was thus, according to Staundforde, * Hoc audis, 
«* Domine coronator, quod ego ſum Jatro bidentium, vel 
© alicujus alterius animalis, vel homicida unius, vel plu- 
© rium, et felo domini regis Angliz, Et quia multa mala 
© et latrocinia, vel hujuſmodi in terra feci, abjuro terram 
* domini regis Angliz, Et quod debeo me feſtinare verſus 
© portum de tali loco quem mihi dediſti ; et quod non. 
© debeo abire de altera via: Et fi faciam, volo quod fim 
© captus ficut latro et felo domini regis; et quod ad talem 
© locum diligenter quzram tranſitum, et quod non ex- 
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© bere potero z et niſi tanto ſpatio tranſitum habere potero, 
© ibo quolibet die in mare uſque ad genu, tentans tran- 
© fire: Et ni hoc potero infra 40 dies continuos, mittam 
© me iterum ad ecclefiam ficut latro et felo domini regis : 
« Sic me deus adjuvet,* &c. | 
"Deer-ſtealers, who cannot find ſureties, ſhall abjure 
the realm, g Hen. 3. flat. 2. c. 10. 3 Ed. 1. c. 20. 
| Perſons abjured not bailable, 3 £4. 1. c. 15. 
Ancient provifions concerning the abjuration of felons, 
9 Ed. 2. ſtat. 1. c. 10. & 15. 21 Hen. 8. c. 2. 22 Hen. 8. 
Cc. 14. ſet. 1, 2. 28 Hen. 8. c. 1. | 
1 Fac. 1. c 25. ſet. 34. 21 


SanCtuaries aboliſhed, 
"Fac. 1. c. 28. Jett. 7. © 

Popiſh recuſants, how to abjure the realm, 35 Elz. 
C. I. and c. 2. ſed. 8, 9, 10. | 

Where nonconſormilts to abjure the realm, 13 and 14 
Car 2. c. I. ſeft. 2. | 

Abjuration Oath. See Oaths. . 

Abolition, A deſtroying, effacing, or putting out of 
memory: It is the leave given by the King or judges to 
a criminal accuſer, to deſiſt from farther proſecution : 
In/litute afionis peremptio, See ſtat. 25 Hen, 8. c, 21. 
Cowel, | Fe 

Abcidge, (from the French abreger) Signifies to make 
ſhorter in words, ſo as to retain the ſenſe or ſubſtance. 
But in the Common Law it ſignifies particularly the mak- 
ing a declaration or count ſhorter, by taking away or 
ſevering ſome of the ſubſtance from it, For example, 
a man 1s ſaid to abridge his plaint in aſſize ; and a woman 
her demand in aCtion of dower, where any land is put into 


the plaint or demand, which is not in the tenure of the | 
For if the defendant pleads non- | 


tenant or defendant. 
tenure, joint tenancy, &c. in abatement of the writ, the 
Plaintiff may leave out thoſe lands, and oy that the te- 
nant may anſwer to the reſt. The reaſon of this abridg- 
ment of the plaint is, becauſe the certainty is not ſet 
down in ſuch writs, but they run in general : And though 


the demandant hath abridged his plaint in part, yet the | 


writ will be good for the\remainder. Cowel. Brook. tit. 
Abridgement, By ſtat. 21| Hen. 8. cap. 3. The plaintiff 


in aſſiſe may abridge his plaint of any part whereunto 2. 


bar is pleaded, without prejudice to the reſidue; in like 
manner as he might do in caſe the plea in bar had been 
made to any certainty or number of acres. » 
ori-gment, ( Abbreviamentum) A large work con- 
tracted into a narrow compaſs. 
ſee Abridge. | 
 Abrogate, Abrogare, To diſannul or repeal ; as to ab- 
rogate a law, that is, to lay afide, or repeal it. This 
word is uſed in the ſtat. 5 & 6 Ed. 6. c. 3. 
 Abſentees, A parliament ſo called, held at Dublin, 10 


May, 28 Hen. 8. and mentioned in letters patent, dated 


29 Hen. 8. Cyivel. See 4 Infl. 354. _ 

Abſolve, ( 4>/olvere) To abſokve a perſon excommuni- 
cated, is to deliver or fet him free from an excommuni- 
cation. See Affaile. | Ke | 

Abſolution from Rome, Perſons wilfully abſolved, &c. 
guilty of treaſon, 23 Eliz. c. 1. ſef?. 2, See Bull, Kome. 

Abſoniare, To deteſt, ſhun, or avoid. It was uſed by 
the Engliſþ Saxons in the oath of fealty ; as in the form 
of the oath among the Saxons recorded by Mr. Somner : 


nunc domino meo 


' 1n ills Deo, pro quo ſanftum hoc ſanflificatum eft, vole efſe 
fa et credibilis, et amare quod amat, et. 

abſoniare guod abſoniat, per Dei reftum, et ferull competen= 

| bath loſt the benefit of re-entry, for thereby he admits 
the leflee to be his tenant: and if the leflor diſtrain for 


tiam. Cowel, Du Freſne. 
Abuttals. See Abbuttals. no ITY OLE 
Abſque hor, Are words of exception, made uſe of in a 


' traverſe. See Traverſe. 9 
Accapitum, and Accapitare, The ſame with relief due 


to lords of manors : Thus Capitali domino accapitare, is to: 


pay a relief to the lord, Cowe!. Du PFreſne. 
cap. 50. 


eta, lib. 2. 


iSedas ad Curiam, Is a writ that lies for him who | 


received falſe judgment, or fears partiality in a court- 
__ or Led Eon It is direQted the ſheriff; 
d ifſued out of Chancery, but returnable into, B. R. or 
 B, and is in the nature of the writ de falſo judicio, 
which lies for*him that had received: falſe judgment in 


MES? 


| 
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Abridgment of a plaint, 
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be a writ that lies as well for juſtice delayed, as ſor falfe 
judgment ; and that it is a ſpecies of the writ Recordare, 


the ſheriff being to make record of the ſuit in the inferior 
court, and certify it into the King's court. Cowel. Reg, 
Orig. 56. F. N, B. Dyer 169. | 
Accedas ad vicecomitem, Is a writ direted to the- co- 
roner, commanding him to deliver a writ to the ſheriff, 
who having a pore delivered to him, ſuppreſles it. Cowel. 
Reg. Orig. 83. | 
_ Acceptance, (Acceptatio) Is the taking and accepting 
of any thing in good part, and as it were a tacit agree- 
ment to.a preceding at, which might have been defeated 
and avoided, were it not for ſuch acceptance had, "For 
examp'e; if a biſhop before the ſtatute 1 Z#/:z. leaſed 
part of his biſhoprick for term of years, reſerving rent, 
and then dies; and afterwards another is made biſhop, 
who accepts and receives the rent when due, by this ac-- 
ceptance the leaſe is made good, which otherwiſe the new 
biſhop might have avoided. In like manner, if baron 
and feme, ſeiſed of lands in right of the feme, join and ' 
make a leaſe or feoffment, reſerving rent ; and the baron 
dies, after whoſe death the feme receives or accepts the 
rent ; by this the leaſe or feoffment is confirmed, and ſhall 
bar her from bringing a cuz in vita, Cowel. Co. Lit. 211. 


Under this head ſhall be conſidered, 


I. Where acceptance of rent confirmeth a leaſe. - ; 
II. Where acceptance of rent ſhall not make the leaſe good. 


II. Acceptance of rent after the aſſignment 4 a term; 
and where acceptance of one e/tate ſhall deſtroy another, 


IV. Where acceptance of one thing ſhall be a good bar to 


demand another, and where not. 


V. here acceptance of money diſcharges a bond. 


I. Where acceptance of rent confirmeth a leaſe. Tenant 
in tail made a leaſe for years, rendering 205. renf, and 
afterwards releaſed 19s. atid died ; the ifſue in tail accepted 
the 124.'rent: the better opinion was, that by the ac- 
ceptance of the ſhilling for rent he had affirmed the leafe, 
and could not diſtrain for the 19s. rent. Dyer 204. Te- 
vant for life, remainder in tail ; a ſtranger levies a fine to 
him in remainder, who leaſed the lands to the conuſor, 
rendering rent, the tenant for life died, and the ifſue in 
tail accepted the rent : adjudged, that by the fine and ac- 
ceptance of the rent, the leaſe was affirmed. Dyer 299. 
See Smith againſt Stapleton, Plowd. 418, 434. Lord and 
tenant: the rent is behind many years, the tenant made 
a feoffment in fee, and the lord accepted the rent of the 


'feoffee which became due in his time: adjudged, that by 


ſuch acceptance he ſhall loſe all the arrearages, and can- 
not avow for the ſame. . 23 Rep. 65, Penant's caſe. Leaſe 
for years, rendering rent, with a clauſe of re-entry; the 
leflee paid the rent, which the leſſor accepted, and put 
into ohne but afterwards finding braſs money amongſt 
it, he refuſed to carry it away, and entered for the con- 
dition broken ; but adjudged unlawful ; becauſe after he 
had accepted the rent, he is barred. 5 Rep. 113. Wade's 
caſe, Leflor made a leaſe for years rendering rent at 
Lady-day, with clauſe of re-entry ; the rent was not paid 
at the day ; afterwards the leflor accepted it, and entered 
for the condition broken : adjudged, that his entry was 
lawful ; for the rent was due before the condition broken; 
but if the lefſor accepts the next quarter's rent, then he 


rent due at the ſaid feaſt, after the forfeiture, he cannot. 
afterwards' re-enter for the ſaid forfeiture ; for by his 


"diſtreſs, he hath affirmed the poſſeſſion of the leflee : ſo 


if he make an acquittance for the rent as a rent : contrary, 
if the acquittance be but for a fum of money, and not ex- 
preſsly for the rent, 1 Leon. 262. EEE IO-2T1 


_ I. Where acceptance of rent ſhall not make the leaſe. pood. 
If a parſon or tenant for life make a leaſe for years, there 
no acceptance can make the 'Jeaſe good, becauſe the leaſe 
is void by their death, Dyer 46. 7 Rep. Earl of Bed- 
ford's caſe,, A biſhop made a leaſe for years to'two, not 


the county court. In the Regifer of writs, it 1s ſaid to | confirmed, afterwards he made another leaſe to one of 


LS 


"them, which was confirmed by the dean” and chapter, 
and died 3 the acceptance of the rent by his ſucceſſor did 
not affirm- the firſt leaſe, becauſe it was void, 'and the 
fame was in prejudice of the ſecond leaſe. Dyer 46: 
Tenant in tail made a leaſe for years, rendring rent to 


him-and his heirs, and died; his ſon' and heir accepted | 


x cc 


exception : reſolved, that by the acceptance of this future 
leaſe, the leaſe for uy ears was ſurrendered ; becauſe 
by ſuch acceptance the lefſee had affirmed, that the lefſor 
py authority to make a new leaſe. 5 Rep. 11. Ives's 
Cale, | | 


In a ſpecial verdi& in treſpaſs, "the caſe was, a leaſe 


the rent, and was «afterwards executed for treaſon, leaying | was made to huſband and wife for their lives, and after- 


iflue a ſon ; the King accepted the rent, but that did not 
make the leaſe good, the lands being in his hands X the 
- attainder, and ' not in the reverter. Dyer-115. Leaſe 
for years, with condition, that the lefſee ſhall not alien 
or aſſign, without the afſent of the lefſor, and if he did, 
'that then the lefſor ſhould re-enter: he aſſigned part of 
the land without affent, &c, and then the lefſor before 
notice of the aſſignment, accepts the rent, and afterwards 


entered for the condition- broken, and adjudged lawful ; |' 


for the condition ' being collateral, he might affign the 
land fo ſecretly, that it may be impoſſible for the leffor 
- to know it. Rep. 65. Pennant's caſe. Cro. Eliz. 
453- S.-C. The provoſt of Fells was parſon imparſonee 
of the parſonage of Y. and made a leaſe of the tithes, 
rendring rent, which leaſe, was confirmed by the dean 
and chapter, but not by the patron and ordinary ;* the 
provoſtſhip was united to. the deanery ; the provoſt died, 
andthe dean accepted the rent: adjudged, that this leaſe 
was void by the death of the provoſt, and the acceptance 
of the rent-did not confirm it, becauſe the patron and 
ordinary did not join in the leaſe, Dyer 239. Leſſee 
for years of an houſe and lands, rendring rent, provided 


that the lefſee ſhall not parcel out any of the land from |. 


the houſe ; afterwards he did-parcel out the land from the 
houſe ;. then the rent'was in arrear, the leflor demanded 
it, and tho' he had a title to re-enter for the condition 
broken ; yet he afterwards -accepted' the rent which be- 
came due afrer he had a title to enter, and then he re- 
entered :- adjudged, that tho* he accepted the rent, as 
aforeſaid, ' yet his entry was lawful. Noy 7 caſe 

twenty-one years, rendring rent, on condition, that if 
the leflee did let any part of it above three years, then 
the leaſe to be void, 'and that the leffor might enter ; he 


let- it out for:three years, and ſo from three years to three | 


' years, during the term of twenty-one years, if he ſo long 
lived ; the leffor accepted the rent of the aſſignee, and af- 
terwards entered; this was a breach of the condition, 
and the acceptance afterwards did not diſpenſe with it, 
becauſe the original leaſe was void and determined. Cre, 
Car, 368. Rs TR ' 


II. Acceptance of rent after the aſſignment of a term ; 
and where yeah, of 8. Sb deflroy LEAK: and 
where not. Leſſee: for years\afligned his'term, and died 
inteſtate, the lefſor brought debt 'againſt his admini- 
ftrator; who pleaded the aſſignment,” and that the plain- 
tiff 'had notice, and had accepted the rent'of the aſſignee: 
adjudged, that by the death of the :leflee, the privity; of 
_ contract: was determined, , and the: ation. would not Ye 
apainſt the adminiſtrator. ' Cro. Eliz; 715. and cited in. 


alter's caſe,''3 Rep. 24. | | | 
-.\Debr for rent ; "the: defendant pleaded in bar, that be- 
| fore the:aftion/brought he aſſigned the leaſe to R. B. and 
- thatithe lefſor had-accepted the rent of the aſſignee, which 
| became due-after the aſſignment : adjudged, that ſuch ac- 
- Teptance was ſufficient noticeiof the aſſignment, and the 
- plaintiff couldinot refort to the firſt leflee. ' 2 But. 151. 
__ _<-1& man in:confideration' of a marriage to be had with 
M.'R. made an 'eſtate:to her: for life of certain lands in 
full fatisfation of her dower ; afterwards they married, 
and the huſband} died; and” the ' widow : brought a writ 
_ of dower againſt the-heir, who pleaded in bar the acce 
tance of the-eſtate:for life : adjudged no good plea ; 
| ſuch'acceptance did not bar her of ther dower at the Com- 
mon. Law, becauſe ſhe had no title: of dower when the ac- 
ceptance- was :made;' and: befides'no collateral acceptance 
can bar any right of inheritance'or freehold. See 4 Rep. 
+ Sawant ends [tine fete of 40 0 HL, 01 
- A man made a leaſe of a \manor- for thirty years, ex- 
cepting the wood, &c; and afterwards: made a' leaſe of 
the woods ito the ſame leflee: for fixty years, and a third 


. © Leafe' for | 


wards they accepted a new leaſe for themſelves and their 
ſon ; habendum to all three of them, @ die datus inden- 
ture, for the term of their-lives with a letter of attorney 


| to make livery : adjudged, that the acceptance of a ſe- 


cond leaſe, to commence a die datus, was a ſurrender of 
the firſt, and this by the expreſs agreement 'in writing of 
the Jeflees themſelves; for otherwiſe the leflor had no 
power to make a new leaſe. Afoor 636. | | 
A widow had judgment 'in dower, and upon a writ to 
the ſheriff he returned, that he had delivered eighty-four 
acres to her of the lands mentioned in the declaration ; 
afterwards-the widow brought. a ſcire facias againſt the 
tertenant, ſuggeſting, that ſixty ,acres, parcel of the 
eighty-four, were the lands of another perſon not men- 
tioned in the writ, and therefore-prayed another diviſion: - 
the tenant pleaded, that the other twenty-four acres were 
parcel of the lands recovered in dower, and that the wi- 
dow had entered and accepted thoſe twenty-four acres; 
and upon demurrer to this plea, the tenant had judgment, 
becauſe by this entry and acceptance, though of a lefſer 
part, the widow had barred herſelf of the thirds 'of the 
whole in her declaration. MAfoor 679. - 
Leaſe for years to R. B. rendring rent; the next year 
a leaſe was made' of the ſame lands' to' the lady P. for 
ninety-nine years; the next-year the ſame lands were de- 
| miſed to the ſaid: R. B. for forty-one years, who accepted 
the leaſe, but that did not extinguiſh his firſt leaſe ; be- 
cauſe the lefſor by making the intermediate leaſe to' the 
lady P. had only a reverſion, and could not afterwards 
give any intereſt to R. B. but if it had not been for'this 
intermediate leaſe, then the acceptance of the ſecond leaſe 
for ' forty-one years had been a ſurrender of the firſt. 
Hutt. IO. 0964 | WET 0? 


' IV. Where acceptance of one thing ſhall be- a bar to - 
demand another, and as Þ- then Where the Ht eto of 
a bond is collateral, there the acceptance of another thing 
is no bar; as if the condition be'to make up-an accompt ; 
in an ation of debt on the bond, the [defendant cannot 
plead, that he made a leaſe for years to- the plantiff: of 
lands, which he accepted, Dyer 1, © © "4 HAC0 
Where: the condition is to pay money, there the ac- 
ceptance of another thing is goed ; as in an aQtion- of 
debt'on a bond, conditioned to pay 10/. at ſuch a day, 
the defendant pleaded, that before the day” he' gave the 
plaintiff a horſe in fatisfaQtion, which he accepted, and 
held good. Dyer 56. = ; Aa#'%, | 
If a man be bound in 200 quarters of corn, with con- 
dition to' pay 20/. the obligor may by agreement,/ give 
the obligee any other thing in ſatisfaQtion of the money ; 
but if the condition had been to pay 100 quarters of corn, 
there the acceptance of money, or any other thing, had 
not been good, becauſe the 'contraft was not made for 
money, but for a collateral thing. Peytoe's caſe, 9. Rep.-79. 
Debt upon bond, conditioned for the obligor to make 
an aſſurance of ſuch lands to ſuch uſes as in the condition 
mentioned”; the defendant pleaded, 'that he had made a 
feoffment of the fame lands-to other uſes than in the con- 
dition 'expreſſed, which the obligee had accepted ; and 
upon 'demurrer, it was _ an ill plea ; for the obli- 
or ought not to vary from the uſes ſet forth in the con- 
dition. 1 Brownl. 60> Acceptance of a leſs ſam may be 
in fatisfaQtion of a greater ſum, if it be before the day on 
which'the money becomes due. 3 Bulf. 301. + 
- Debt on 3 the defendant pleaded payment of the 
money according to the/condition, &c. upon which they 
were at ifſue, and the evidence was, - that the defendant 
had paid the money- before the day appointed by the con- 
dition, and that 'the- plaintiff had accepted'it : adjudged, 
this was a good Jiſcharge of the'bond, if it' had been ſpe> 
cially pleaded ;' but as the defendant had pleaded; it muſt 


Jeaſe to him. of the manor for thitty -ycars,' without an 
- Vol. 1. NO, x. | arty} N dj 
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Afumpſit, 8&6. the defendant plcaded, that be gave the 


plaintiff. a. beaver hat in ſatisfaQtion of the promiſe, and | 
' that the plaintiff 'accepted it in ſatisfaCtion ; the plaintiff! 


replied prote/fando, that the defendant did not give the hat 
in ſatisfagtion, and traverſed, that he (the plaintiff) ac- 
cepted it in ſatisfaQtion ; and upon demurrer to tis -re- 
Plication, it was objefted, ' fixſt, that the plea was ill, be- 
cauſe it was pleaded in ſatisfaftion of the prom:Je, when it 
ſhould be in fatisfaftion of the damages; but adjudged, 
that a releaſe of the promyje had been a good plea in bar to 
this aCtion ; that-if the defendant had pleaded a gift, with- 
_ out ſhewing that the plaintiff accepted it, this would have 


been an ill plea 3 becauſe the acceptanee is as material as 


_ the gift, and either is t#raverſable ; but this replication 
is i]], becauſe the plaintiff neither admitted or confeffed 
the g:/?,. but hy a prote/iando ;- and if there was no F-# 
then there could be no-acceptance. 2 Salk. 627.” 5 Mod. 
£6. See Hb. x78. : 


V. It here acceptance of money diſcharges a bond, Debt 
upon bond ; the defendant pleaded, that it was agreed be- 
tween the plaintif® and the creditors of the defendant, 
. that he ſhould by indenture- convey lands to the ſaid cre- 
ditors to be fold by them, and:the money to be ſhared 
amongſt them, and ſays de fads, that oy indenture” he 
fold the lands to'them, and aſſigned to them a leaſe for 


years 'of certain cuſtoms of wines and ſums of money, 


which they accepted ; adjudged, that this indenture ſounds 
in nature of a covenant, the breach whereof muſt be f@- 
tisfed by damages, which are uncertain, and ſhall not be 
. accepted or pleaded in ſatisfaQion, yet, it not being per- 


formed, it ſhall be no bar, tho” accepted by the credi- | 


tors. Cro. Car. 192. See 6 Rep. 34- Blake's caſe. 
Debt upon bond for the payment of 7/. upon the birth 
of the plaintiff's next child ;. the defendant pleaded, that 
before the birth of the child it was agreed between them, 
. that the plaintiff ſhould have a load of lime of the defen- 
gant ; for which he would: be indebted to- him (the ſaid 
defendant) and that he would: acquit him (the plaintiff) 
of the faid debt, and the plaintiff accepted it in /etisfa&tion 
of the bond ; and upon demurrer it was inſiſted, that no- 
thing could be taken in fatisfaftion of the 74. becauſe it 
| was not a duty, but a ſum payable upon a contingency, 


and that the //-ze could not be accepted in fatisfaftion of 


the bond, becauſe the bond itſelf could not be diſcharged 
without a ſpecialty, and therefore he ought to have plead- 
ed, that the plaintiff accepted it in fatisfaQtion of the 
money mentioned. in the condition, &c, And this laſt 
was adjudged a material exception. 2 Cro. 254» 1 Bull. 
66. 1 Rrownl. 109. Yelv. 192. Debt on a bond of 
1007. conditioned for the payment of 52/. 10s. on a 
certain day; the defendant pleaded, that at the day, &c. 
he and his ſon ys a new bond of 1004, conditioned for 
the payment of 52/7. 10s. at anothgr day then to come, 
which the plaintiff accepted in fatisfaction of the old bond; 
and upow demurrey, it was adjudged for the plaintiff, be- 
cauſe the acceptance of a new bond to pay money at ano- 
ther day, could not be # preſent fatisfaCtion for the mo- 
ney due on the day when it was to be paid on the old 
bond. Hob, 68. Debt upon bond, conditioned to pay 8 /. 
&c. Defendant pleaded payment of 5/. before the day 
mentioned in the condition, which the obligee: accepted 
in ſatisfaftion- of the bond ; and upon demurrer, this was 
adjudged a good plea, upon this difference, that where a 
leis ſum is paid before it is due,. and the payment is ac- 
cepted, it ſhall be good in fatisfaCtion. of a greater ſum ; 
but after the money is due, then a leſs ſum, tho' accep- 
ted, ſhall not be a EtiafaRtion for a greater ſum. MAdoor 
677. Debt upon bond of 16/. conditioned to pay 8/7. 
FO 5-- on. a certain day; the defendant pleaded, that before 
that day, be at the requeſt of the plaintifi,” paid to him 51. 
- which he accepted in fatisfaQtion of the debt, and upon 
demurrer the plaintiff had judgment, becauſe the defen- 
dant had pleaded the payment of the 51. generally, with- 


out alledging, that it was i fai:sfattion of the debt. It | 


is true, he. ſets forth, that it was accepted m ſatisfaction 
of the debt, but it ought likewiſe to be paid in fatisfac- 
| tone: 5 Rep. 537. Debt upon bond, conditioned, that 
in conſideration the plaintiff had: paid L27. tg the defen- 
Nu (i 


A C C 
'dant, he became bound to pay the plaintiff 124 if ke 
{lived one month after the date of that bond ; and if nox 


;paid at that time, then to pay to him 140. if he lived fim 
months after the date of the bond: the defendant plead- 


ed, that after the Gz months, he paid the plaintiff 87: 


"and then gave him another bond in the penalty of 204. 
conditioned to pay him 101. on a certain day, in full 
 ſatisfaQtion of the ether bond, and that the plaintiff did 
: accordingly accept the ſaid bend : upon a demurrerto 
- this plea it was held 4ll ; for admitting that one bond 


F might be given in fatisfaftion of another, yet it cannot 
' be after the other is forfeited, as it was in this cafe ; be- 
"cauſe after the forfeiture the penalty is veſted in the ob- | 


 ligee, and a leſs ſum cannot be a ſatisfaCftion for a greater. 
{1 Lat. 50%. Debt upon bond, conditioned for payment 
.of 501. and intereſt on the ſecond day of March, 3+ 
: Car. 2. the defendant pleaded in bar, that after the ma- 
king the ſaid bond, he entered into- another. bond to the 
' plaintiff of the ſame penalty, conditioned for payment of 
the like ſum, as in the firſt bond, which ſecond bond 
\the plaintiff did accept in» full diſcharge and fatisfaftion 
of the firſt - and upon a demurrer to-this plea, the plain» 
- tiff had judgment, becauſe the defendant did not alledge 
. that he gave the ſecond bond in ſatisfation of the firſt, 
. but only that the plaintiff accepted it, &c. 1 Lud. gO1. 

+ Acceſſozy, or Acceſſary, / Acceſſorivs) ſrgnifies a man 
guilty of a felonious offence, not principally, but by par- 
| ticipation, as by command, advice,, or concealment : 
: Particeps criminis. Gowel. Acceflarics are of two kinds, 
:912, acceflaries before the fat, and acceflaries. after it. 
An accefſary before is he, that being abſent at the time 
of the felony committed doth yet procure, counſel, com« 
| mand, or abet another to commit a felony, and it is aw 
; offence greater than the accefiary after ; and therefore in 
f many caſes-clergy is taken away from acceflaries before, 


LW 


which yet is not taken away from acceſſaries after; as in 


petit treaſon, murder,. robbery, and wilful -burning, by 
4 & 5P.& M.c. 4. 1 Hale's hiftey of the pleas of the 
crown, 615, Acceſlaries ofter the faQt is where a perſon, 
knowing the felony to be committed by another, re- 
ceives, relieves, comforts, or aſliſts the felon. nx H. H. 
P.C. 618. 
| Vnder this head it is thought proper to confider, | 
7. In what offences there are acceſſaries, and where not 3 
{0s of accefſaries by the Common Law, and by at? of par- 
tament, ot. 2 
_ I. Aceeſſaries before the fact. 
III. Acceſſaries after the fat. 
| IV. Order of proceeding againſt acceſſaries. 


' L.. In what offences there are acceſſartes, and where not 3 
and of = apt by the Common Law, and by aft of par- 
lament. ©. In the higheſt capital offence, namely, high 
treaſon, there are no acceffaries, neither before nor after 3 
for all conſenters, aiders, abetters, and knowing receiv» 
ers and comforters of traitors, are all principals. 1 H., 
H.'P. C. 613. But yet as to the. courle of proceeding, 
it hath been and indeed ought'to be the courſe, that 


| a... + 6... MES] — 
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thoſe who did aCtually commit the very fa&t of treaſon, 


ſhould be firſt tried, before thoſe that are principals in the 
ſecond d » becauſe otherwiſe this inconvenience might 
follow, viz. that the principals in the ſecond degree might 


be convicted, and yet the principals in the -firſt degree 
| may be acquitted, which would be abſurd. » H. H. P. 


C. 613. | PE f 121 | 

In cafes that are criminal but not capital, as in tref- 
paſs, mayhem, or premunire, there are no acceflaries, 
for all the acceffaries before are in the ſame degree as prin- 
cipals ; and acceflaries after by receiving the. offenders 
| cannot be in law under any penalties as acceſlaries, un- 
leſs the aQts of parkament that induce thoſe penalties, do 
(_— extend to receivers or comforters, as fome do. 
'1 H. H. P.C. 613. It remains therefore, that the bu- 
lineſs of this title of acceſlary refers only to felonies, whe- 
ther by the Common Law or by a& of parliament. As 


to felonies by a& of parliament; regularly if an a&- of. 


\ parliament enact an 4 
4 : 


ce to be felony, tho? it mention 
- nothing 
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| pal felonies, and excluded of dergy. Again, the 


RES Aa Ee 

nothing of adceffiries before 'or after, yet virtually and 
confequentially thoſe, who counſel or C—_ the wy 
fence, are accefſaries before, znd thoſe that knowingly re- 


ceive the offender, are accefſarics after ; as in the caſe of ' 


rape made _ by the ſtatute of fm 


1 H, H. 6:33. 2 Inſt. 434.  Stau 


fore, and makes no mention of atceſlaries after, namely, 
receivers of comforters, there it ſeems there can be no 
acceffaries after z for the expreſſion of procurers, counſel- 
lors, abetters (all which import accefaries before) makes 
it evident, that the law-makers did not intend to include 
acceſſaries/after, which is an offence of a Jower degree than 
acceffaries before ; 'as the ſtatute of 8 Hen. 6. c. 12. for 
Kealing of 'records, the ſtatute of 33 Hen. 8. c. 8. for 
witchcraft, Ec. J H. H. P. C. 614. And'though ge- 
nerally an” a& of parliament, creating a felony, renders: 
conſequentially acceffaries before and after within the 
fame penalty, yet the ſpecial penning of the at of A 
ament in ſuch cafes ſometimes 'varies- the caſe. us 
the ſtatute of 3 He, 7. c.'2. for taking 'away maidens, 
&fc, makes the offender, and the pr and abetting, 
yea and wittingly receiving alſo, to be all amy © gg 

tatute of 
27 Eliz. c. 2. makes the coming in of a Jeſuit treaſon, the 
receiving or relieving of him felony, the contributing 
money to his. relief a pramunire, So that aCts of parlia- 
ment may diverſify the offences of accefſary or principal, 


Day—— 
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according tq the various penning thereof, ahd ſo have done 


in many cafes. 1 Hales Hift. P. C. 614, eo TIL 

Acceſſary ſhall not be outlawed in appeal till the prin- 
cipal is' attainted,' Stat. #YeR. 1. 3 Edu. x. & 14+ Shall 
be kept till the principal is attairited, 4 £4. 1. ſtat. 2. 
De Offic. Coron. Be Ah 


On falſe appeal, if ippellor be wot able, abettors ſhall 


pay damages, and be impriſoned a year, 13 Ed. r. c. 12. 


IndiQtment of an acceflary in one county, to a felony 


— committed in znothery/'2 & 3'Ed. 6. ce, 24: ſelf. 3'& 4. 


Acceffaries- in' petit treafon, murder, robbery, not to: 
have clergy; '4 &' 5 Ph. '& Af. 't. 4: Nor acceffarics to 
horſe-tealing, 437 ZBix' ec 12. fer. 5 Oo; 
Receivers of ſtolen goods ſhall be deemed acceffaries 
after the fat, '3 Y. & AM. c. g. ſe. 4. and may be pu- 
niſhed as for a miſdemeanor, though the principal is not, 
convidted, 1 An. tat. 2. te. fe 
fer. 5. & 6. May be tranſported for 14 years, 4 Geo. 1., 
Ci IT. TFULD ; ; p54 þ t3 * 1 S 

Where the principat felon has his clergy, Ec. the ac- 
ceflaty may be proceeded againft, 1 Arm. fiat. 2. 'c.'9. 

Accefaries to piracy may be puniſhed as pirates, 11 
& 12 W. 3.c. 7. ſet. 10. Deemed principals, 8 Geo. 1. 
'  Accefſaries in ſtealing black lead, and receivers, guilty 
of felony, 25 Ged' 2.7. to. ſet. rt, % © + | 
| Receivers of ſtolen lead, iron, Ez. may be convitted 
withdur the! principak, 29 Geo. 2. 7: 30. Le. I. and''fe-, 
lon- convidting the receiveti pardoned, /ef?. 8, 


_— — w———_ 


I. Acceſſaries before the faf#, Thoſe offences, which 
In the conſtruftion of law are ſudden and unpremeditated, 
cannot have any-acceſſaries before, 'as killing a man per! 
mfortunium, ſe defendendo, or manſlaughter. And there-: 
fore, if A. be indifted of mutder, and B. as accefary' 
before, if "the Jury find” A. guilty only 'of manſlaughter, 
there ſhall be no inquiry 'of B. but he 'ſhall be forthwith! 
diſcharged ; becauſe bare homicide is always ſadden, for if 
it were premeditated, it had been murder, 'and not _ 
homicide ; but there may be an acceffiry after. 1 H. H. 
P. C. 616. ©4 Co. Rep.. x3 b, Again, the ſmiallneſs of! 


the offence, though ir be felony, yet becauſe" it is not ca-| 


pital excludeth acceſſaries before or after, and therefore 
 petit- larceny” there* can” be no acceffary : Ant this is 
alfo the reaforr why there '<an be no' acceffary either be- 
fore of after iti mabſfaughter per infortunitm, or / defen- 


fends, becauſe there is no judgment of death in! that caſe. | 
750. | That which! 


x H. H. P. C." 616. ' Cro. Bliz.. 
| makes 'an acceffary [before is comtriand, 'connſel; abet-! 
| ment, 'or procurement by" one tv attother” to coniitiir a 


ll. 
* 


after 2. t. 44 

ndf. P. C.. 
tib.-1. 4. 47; But if the a& of parliament; that makes 
the felony, in expreſs tertrs comprehend acceffaries ve-| 


«| 


'varies the © 


9+, ett. 2, 5 Ann. C. 31+: 


A CG 
felony, when the commander or counfellor is abſent at 
the rretie of the felotty committed, for if he be preſent, 
he is 2 a And therefore words that ſound'in bare 
| on make not an acceffary ; as if A. fays he will 

ill F. $. and B. fays, you may do'your pleafure for me, 
this makes not” B. acceflary. r H. H. P. C. 616. 21 
Fer. 7. 36, . 'Cromp. 41+. 1f A hire B. to mingle 
or lay poifon tor C. and: B. doth it accotdingly, and C. is 
poifoned ; B. though abſent, is-principal, and A. is ac- 
ceflary ; but if A. were preſent at the mingling or laying 


4 of the poifon, thongh both were abſent at the taking of 


it, yet both are principals, for they are both equally aQin: 
in the poiſoning. Ta if A. bays the ardeils of a 
poifon, knowing and conſenting to the deſign, and deliver 
them to B. to mingle and apply it, or lay it in the ab- 
fence of * F. here it ſeems A. is only acceflary before. 
H. P. C. 616, See 3 Infl. p. 50., State Tr. wil. 1. 


Pp. 329. | Rn 
| i A. command or counſel B. to commit felony of one 
Kind,” and B commits a felony of another kind, . is not 
acceffary ; as if A. command B. to ſteal a plate,  ahd B. 
commits burglary to ſteal the plate, F. is accefſary to the 
theft, but not to the burglary. 9g Inf. p. 5i. | 
If X. commands B. to take C. and B.. takes C. and 


robs him, A. is not acceſfary to the fobbery.- But if A. 


command B. to beat C. and B. beats C, fo that he dies, 
A. is acceflary, becauſe it may be a probable conſequence 
of his beating. 1 H. H. P. C, 617. Staundf. P. C. lib. 
I. c. 45. the like it is if he. command B. to rob him, and 
in robbing bim B. kills him, A. is acceſſary to the mur- 
_ 1 Hales H. P. C, 611, Plowd, Com. 475. \Cromp. 
1 commands B. to burn the houſe of C. B. kills, 
robs, or ſteals from C. A. is not acceſfary ; for it is an 
offence of another kind; ſo if #. commands B. to ſteal 
the horſe of C. and he ſteals his cow, A. is not acceflary. 
Plowd. 475. Stunthr's caſe. But if A. command B. to 
ſteal generally from C. then he is acceflaty to ary kind of 
theft from © _ it wete- done by robbery ; for that 
ence only res ag Shae $Pr ci 12340 8 

A. commands B. to poifon C. B, kills him with a 
ſword, yet 4. is acceffary ; for the ſubſtance of the thing 
commanded was the death of C. and the differing in the 
manner of its execution from the command doth not ex- 
cufe A.'from being accefMary. . But'if 4. command B. ta 
kill C. and B. by miſtake kills D. or elſe in ſtriking at 
C. kills D, but tmiffeth C." A. is not accefſary to- the 
murder of D. becaufe it differs in the perfon. 3 In/t. 5t. 
5. Saunders's caſe. | - 
''f. gets B. with child; and before the birth counſels B. 
to” kill it + The child is born, B. murders it. A. is ac- 
ceflary to the murder, yet at the time of the counſel given 
the child was not in yerum natura. Dyer 1e6, a, _ 

' A. lets' our a wild beaſt, 'or employs a madman to kill 
others, whereby any is killed, . is principal in this caſe, 
though abſent, becauſe the inſtrument cannot be a princi- 
er Dee 08; 7G; | ME BEE 
© A. commands B. to kill C. but before- the execution 
thereof . repents, and countermands B. and yet B, pro- 
ceeds in the execution thereof, A. is not acceflary, for his 


-confent continues not, and: he gave timely countermand 


to' B. 3 Inf. HM Plotod. Com. 474. Seunders's calc, 
Date. c. 161, | But if _. had repented, yet if B. had not 
been aRually countermanded 'before the a” commmitted, 
A." had been aceeffary. —© © $48 
If many perſons come to comithit aft unlawful aft, 
though one of them only doth it, they are all principals. - 


hs acceſſaries after the 'faf?. This kind of ac- 
ceflary after. the fat is where a perſon knowing the felony 
to be committed by another, receives, relieves, comforts, or 
off the felm. 1 H. H.'P. C. 618.. This holds 

Ce only in felotiies, and it thoſe felonies, where by the 
aw judgtnent of death regularly ought to enſue ; 


and 
| therefore there is no nie in petit larceny, bowie 


I 
der infortunium, ot Homicide Je deferdendo. 1 H. H. P. CG 
18,” If F. ktiows that. B. hath committed a felony, 
but doth 'nbt difcover it, this doth not make A. an ae 
ceflary after, but it is miſpriſion of felony, for Which A. 
ET may 


1 


A CC 


may be indifted, and upon his conviCtion fined and im- 
priſoned. 1 H. H. P, C. 618. If A. ſees B. commit a 
felony, but conſents not, nor yet takes care to apprevens 


him, or to levy hue and cry after him, or upon; hue and 
cry doth not purſue him, this is a negle& puniſhable by 
fine and.impriſenment, but it. will nor make . an acceſſary| 
after. 1 H H. P.C. 618. If B. commits a felony, and, 
comes to the houſe of 4. before; he be arreſted, and 4. 
ſuffers hinx to eſcape without arreſt, knowing him to have. 
committed a felony, this doth not make 4. acceſlary ; 
but if he take money of B. to ſuffer him to eſcape, this 
makes him acceſſary. And fo it is if A. ſhut. the fore- 
door of his houſe, whereby the purſuers are deceived, and 
the felon hath opportunity to eſcape, this makes A. accel- 
fary ; for here is not a bare omiſhon, but an aCt done 
by A, to accommodate his eſcape. 2 #4 H. P. C. 
19. s 
+ hath his goods ſtolen by B. if A. receives his goods 
again fimply without any contraCft to favour him in his 
| rage or to forbear proſecution, this is lawful ; but 
he receive them upon agreement not to | argoy or 
Foofomee faintly, this is theftbote, puniſhable by fine 
impriſonment, but yer it makes not A an accelſlary. 
1 H. H. P, C. 619. 42 Af. 5. b. Fitz. Chron, 353- 
Staundf. P. C. 40. a. But if he take money of B. to 
favour him, whereby he. eſcapes, this makes him acceſ- 
fary. Dalt. c. 263, Crompt. 41 6. 

y ſtatute 3 & 4 Wl. & M. c. 19. © Receivers of 
Nolen goods, knowing them to be ſtolen, are to be deemed 
accefſaries after the fa, and ſuffer as ſuch.” , But becauſe 
theſe receivers often concealed the principal felons, and' 
thereby eſcaped being puniſhed as accefſaries ; therefore: 
by 1 4. £. 9, it is enacted, that. ** whoſoever. ſhall buy 


| 


4 
i 


to 
an 
I 


.-- receive ſtolen goods, knowing them to be ſtolen, may. 


be proſecuted for a miſdemeanor, and puniſhed by fine 
and imprifonment, though the principal felon-be_not con- 
'victed ;” and this ſhall exempt them from being, puniſhed 
as acccfſaries, if the principal, ſhall afterwards be con- 
vited. But by 5 Ann. c. 31. it is enacted, that © if any 


hd 
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| If. 4. be committed for felony, and... an attormey 


'adviſe the friends of 4. to write to: the witneſſes not to 
appear againſt him, who writes accordingly, this makes 
neither B. nor the fciendg.acceflary, but.is:a,miſdemeanor 
puniſhable by fine and impriſonment. 3 {nft. 339% 

4 Bib | 8 T6 


TV. Order of proceedi againfl acceſſaries. The ac- 
| ceflary may. be Coy the ſame inditment with the 

| principal,. and . that is the beſt and meſt ufual way ; -but 
he may, be indicted in another inditment,. but then ſuck 
indictment muſt contain the certainty and kind of. the 
prinzipal felony. T1 H. H, P.C. 62+ WE OT 

- K a man. were accefſary. before or after in; another 
. county, than. where the. principal felony was committed, 
at, Common Law it was diſpuniſhable, . but now by the 
ſtatute 2 & 3 £4. 6. c..24+ the acceſſary- is indictable in 
that county where, he. was accefſary, and ſhall be tried 
there, as if the felony had been committed- in- the ſame 
county ; and the juſtices, before whom the acceflary_ is, 
ſhall write to the juſtices, &c, | before whom the principal 
is attainted, for the record of the attainder. 1 Halz's 
bit. P.C. 623., This writing is to be by writ-in the 
King's paſte, .under the Tefte of the juſtice fo ſending it. 

yer 253. 06.. _ EIT: S $2201 464 

| Tis ocedinn ſhall not. be conſtrained ta. anſwer to 
his indictment, till the, principal be tried; but if he will 


, 


tht 
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| wave that benefit, and put himſelf upon his trial before 


the principal be tried, he may ; and his acquittal or con- 
viCtion upon ſuch trial-is good. ., But it ſeeras neceſſary ia 
:ſuch caſe, to reſpite judgment till, the principal be con- 
victed and /attainted; for if. the principal..be. after - ac- 
quittedy, that 1conviQion, of. the acceſlary/ 15 annulled, /and 
no judgment ought to be given againſt him ; but if, he 
be acquitted, of the acceffary, that: acquittal is goed, .and 
he ſhall be diſcharged. 1 H. H. P.C. 623, 624. _ 
It ſeems to be ſettled at this day, that if the principal 
and acceffary appear, together, and the. principal plead 
the general iſſue, the acceflary ſhall, be ,put to. plead alſo ; 
and that if he Lkewife plead the, general, iflues. both, may 


perſon ſhall receive or buy knowingly any ſtolen goods,| be. tried by one inqueſt ; but that the principal; muſt-be 


or knowingly harbour .or conceal any felon, he fhall be 
taken as acceſſary to the felon, and ſhall ſuffer as, a felon.” 
This ſtatute does not take away the benefit of clergy ;| 
but by ſtat. 4 Geo. 1. ſuch perſon may be tranſported for 
fourteen years, And. by this laſt-mentioned ſtatute it is 
alſo enated, that whoſcever ſhall take a reward under! 


— a9— 


| the pretence of helping: any one. to ftalen goods, ſhall, 


ſuffer as a felon, as if he-himſelf had ſtolen the faid' 
goods, unleſs he cauſe ſuch felon to be apprehended and' 
rought to trial, and give evidence againſt him.” . Upon 
this clauſe the famous Jonathan Wild was convicted and' 
executed. 10 Gee. 1, - 4 | . Eds Sf 
It ſeems agreed, that the Iaw hath ſuch a regard to 
that duty, love, and tendernz(s, which a wife owes to 
her huſband, as not to make her an acceflary to felony by: 
any receipt given to her huſband; yet if ſhe be any way! 
guilty of procuring her huſband to commit it, . it ſeems to 


—_ 


make her an acceflary before the fact, in the ſame manneT|, 


as if ſhe had been ſole. Alſo it ſeems agreed, that no' 
other relation, beſides that of a wife to her huſband, will 
exempt the receiver of a felon from being an acceflary to. 
the felony ; from whence it follows, that if a maſter re: ' 
ceive a ſervant, or a ſervant a maſter, or a brother -a 
- brother, or even a huſband a wife, they are acceſlaries 
an the ſame manner as if they had been mere ſtrangers to. 
one another. 2 Hawk. 210 __ | 


* But if the wife alone, the buſband being ignorant of | 


it, do knowingly receive a felon, the wife is aceeſſary 
and not the huſband. - 1 H. H, P. GC. 621. But if the 


Huſband and wife both receive a felon knowingly, it ſhall 


be judged only the a& of the huſband, and the wife ſhall 
de acquitted. x H. H. P.C. 621, © © © 

If a felon be in gaol, for a man to convey inſtruments 
to him to make an eſcape, or to bribe. the gaoler to..let' 
him eſcape, makes the party an accefſary ; for though 
common humanity allows every man to afford them ne-. 
ceflary relief, yet common juſtice; prohibits all men un- 
_ kwful attempts to make their elcapes. 1 Hale's hift. 


—_ 


P.C, bar. % | 


w- - ns. 


firſt convicted ;: and that the jury ſhall be. charged, .that 
if they find the principal. Not guilty, they ſhall ind the ac- 
 ceflary Not guilty. Butit ſeems agreed, that if the-prin- 
 cipal plead a plea .in bar, or abatement, or a former ac- 
.quittal, the acceſlary, ſhall not be forced to, anſwer, till 
that plea be determined , for if it. be found; for the pria- 
cipal, the accefſary is diſcharged ; if againſt the principal, 
yet he ſhall after plead over to the felony, and *may; be 
acquitted.: 1 H. H. P; C, 624; 1 2 Hawk. 323-.,: | 

By flat. 3 E4..1: c.,15+ , Thoſe who are. accuſed. of | the 
| receipt of. felons, or of. commanqament, or of force, or of aid 
of felony done, ſhall be bailable ; but this ſeemeth to be 
only where it ſtahds indifferent whether the party- be 
guilty or innocent. for. if there are ſtrong, preſumptions 
of guilt, it ſeemeth that he is not bailable. , 2 Hawk. 102. 
Angiently, the acceflary could, not -be-tried,. unleſs; the 
principal were attginted. 2 in/t, 183. _ But by ſtat. 1, 4an. 
flat. 2. c, 9g. ſer. 1. If the principal be .conviQed,,.or 
ſtand mute, ' or peremptorily* challenge above twenty of 
the-jury, the acceflary may be tried and punithed-as if the 
principal had been attainted z and this, although the prin- 
cipal be admitted to his clergy, pardoned, 'or, otherwiſe 
delivered | before .attainder. But. in. the caſe. of ſtolen 
goods, if the principal cannot be taken, the, buyex. or, re- 
ceiver may be proſecuted as for a;miſdemeanor, to be pu- 
niſhed. by fine and impriſonment, or other ſuch corporal 
| puniſhment as the court ſhall think fit, although the princi- 


[ bo be not convicted, which ſhall exempt the. offender from 


- 


being puniſhed as acceflary, if the principal be afterwards 
taken and- convited,- 1 Ann. flat, 2. c.9. feft, 2. 5 
Ann. .c.. 31. ſeft, 6. And, by ſtat. 29. Gee. 2..c.,30. the 
buyer or receiver; of ſtolen lead, iron,, copper,, braſs, bell- 
metal, or ſolder, may be convicted, although. the principal 
hath. not been convicted; and. .be Mrengpprang for 

fourteen years. If the principal be; erroneoully attaint, 


yet the” acceſfary ſhall be put to anſwer, and ſhall not 
take adyantage, of the,error in that attainder z but; the 
principal reverſing the attaindery reverſcth the, attainder. 


| of. the acceflary. 1 He H. PG, 625. 
| 4 
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Tt ſeemeth not reaſonable, where a'perſon'is charged as) plea by the acceptance thereof ; though the amercemient 
acceſſary to-more than one principal, to try him on the | in the court-baron was extortion.., Bro.: Treſpaſs 66, 


conviction of one, before all of them have appeared ; 
becauſe hereby he may be ſubje& to the hardſhip and ha- 


| . Tn an aftion on the caſe for flandergus' words, the de- 
fendanit pleaded an. agreement, betwpey the- plaintiff, and. 


zard of. two trials for his life for the ſame offence, which him), that he ſhould; confeſs, that he.had done the plainutf 
is contrary to the general courſe of the law. 2 Hawk. wrong, and ſhould aſk forgiveneſs on his knees, and that 


| after ſuch ſubmiſſion the plaintiff ſhould releaſe the.defen- 


SY 4 be indied as principal, and B. as acceflary be. dant of all aCtions for_ the ſaid words.; and that accord» 


fore or after, and both be acquitted, yet B: may be indiQted 


ingly he.(the defendant) did make the ſubmiſſion, and the 


incipal, and the former acquittal as accefſary is no | plaintiff forthwith diſcharged bim;;, and upon a .demurrer 
ba ee. 2. P. CG. 625. But if A. be indifted as | to this plea, it was objected, that it wasilly, becyuſe there 


rincipal and acquitted, he ſhall not be indiCted as acceſ- 


” 


was no conſideration in lay. 


leaded .to (this action; for 


before, and if he' be, he may plead his former ac- | aſking forgivenefs 1 nb ent forrtrns The 'plainti(F. þad 


quittal-in bar, for it is in ſubſtance the ſame offence. 
1 H. H. P.C. 626. | F- 161, DoIIb B00 0 


Accola, an huſbandman who came from ſome other 


judgment. 2 Rell. Rep. Covill.v.. Feffery. ATTY yl 
n an aCQtion on the caſe..for words, (the defendant 
pleaded an accord between him and the! plaintiff, that 


parts or country to till the lands, eo quod adveniens terram | whereas the plaictiff had done a treſpaſs to him, , this/treſ(- 


colat; and is thus diſtinguiſhed from zncola, yiz. Accola 


paſs of the defendant ſhould be ſet againſt the other 3:'and 


non propriam, propriam colit incola terram. Cowel, Du | upon a demurrer to this plea, it was adjudged no good plea. 


Frefne. 3% o SY x . dg e1i\'y 
Aeccolade, a ceremony uſed in knighthood by the King's 


Style 245. 
Debt upon. bond againſt the executor. of- the 'obligor ; 


putting his hand about the knight's neck ; from the the defendant pleaded an accord 28 April, by which it was * 


French, accoler, to embrace about the neck, collum amplee7, 
Cowel. ; k | ns Phage 7 
Accompt. See Account. | : A 
-Accozd, is/ani agreement between two perſons to give 
and accept ſomething in ſatisfaCion of a treſspaſs, or offences 
done by one to the other. This agreement, when exe- 
cuted, may be pleaded in bar to an ation for the trel- 
paſs; for in all perſonal injuries, the law'gives damages 
as an equivalent; and-when the party accepts of an equi- 
valent, there is no" injury or cauſe of complaint ; and 
therefore preſent ſatisfaQtion is a good plea z but if the 
wrong-doer only promiſes a future ſatisfaQtion, the injury 
continues till fatisfaftion is aCtually made ; and conſe- 
quently there is a cauſe of complaint-in being ; and if the 
treſpaſs were now barred by this plea, he can have no re- 
medy. for the future ſatisfaCtion ; for” that ſuppoſes the 
injury. to have continuance. 1x New Abr. 22. 5, 4. 7, 
Plowd., 5. b. 1 RolPs Abr. 129. See Raym, 450. 2. 

Keb. 332. 2 Jones 158, 108 


' I. Y/hat ſhall bea good accord, and a bar of aerhons, 
II. The form and manner of leading accords, 
Ul. To what ations may accord be pleaded. _ 


I. What ſhall be a god accord, and a bar of ations. An 
accord mult appear to be advantageous to the'/party, other- 


Wile it can be no ſatisfaction; therefore in an aCtion of 


treſpaſs for taking the plaintiff's. cattle, it is no good plea 
to ſay, that'there was. an - accord: that the plaintiff ſhould 


agreed, that he ſhould give the plaintiff-a; new ſecurity fot 
this debt, 'and for another. alſo which, was due to him on 
bond, who accordingly gave a. new ſecurity purſuant to 
the accord by a bill ſealed. by himſelf, .and.upon ademurs 
rer to this plea the plaintiff bad judgment 3, becauſe one 
bond givea in ſatisfaction of another, is no diſcharge ; for 
it doth not amend the matter ; though inthis cafe'the new 
bond binds the obligor #7: bonzs proprics,. whereas by the old 
bond he waz bound .only' 7: bonis teftataris, - 3 Lev. 55. 
Lobly v. Gildart. © pO Tb AS act. 
In covenant, the plaintiff declared, that the defendant 
by indenture covenanted to permit. the plaintiff to receive 
tool. per annum rent, part of which was to go in'ſatiſ- 
faCtion of a debt, and the reſidue to be paid tothe defen- 
dant, and aſſigned a breach in diſturbing him-(the plaitt» 
tiff) in receiving the rent. The defendant, pleaded an ac- 
cord between them, that each ſhould deliver his; part of 
the indenture to T, S. to be cancelled, and that each ſhould - 
be diſcharged of all ations upon the faid indenture ; and 
averred, that he did deliver his part, &c.. and upon de- | 
murrer, this was adjudged ill ; becauſe accord is-no plea, 
unleſs executed on both ſides. . 3, Lev. 189., Ruſſel vs 


Rue kg "0 ei» #*771 "R ; 

- Covenant, &e. in conſideration the plaintiff would per» 
mit $. P. to enjoy, a farm in Chip/ham: for:one year, pay- 
ing-72/. rent, that then the defendant would pay to the 
plaintiff 200/. which was then in arrear for rent, and alſo 
the ſaid 727. and the breach aſſigned was non-payment of 
the 724. The defendant pleaded in bar, that before any 
caufe of aCtion did ariſe 'for breach af covenants, Ec. it 


have his cattle again ; for this is not any fatisfaCtion, 1 New | was « rep him and the plaintiff, that hey (the 


Abr, 22, 9 E. 4+ 19: 1 Rolls Abr. 128. 


Tn covenant againſt the executor, of tenant for life, &c. | all covenants, which ſum the plainti 


defendant) ſhould pay to the plaintiff Pl: in diſcharge of 
received and ac- 


he pleads an accord that he ſhould.quietly depart, and leave | cepted in full ſatisfaQtion thereof; and upon demurrer the 


the poſſeſſion, &c. and held good ; though after the death 
of tenant for life, he bad no intereſt, but a licence in law 
only bo. Farr away his goods.  Yelv. 124. 


n accord that each.of them ſhould be quit of aQtions 


plaintiff had judgment, becauſe upon the defendant's own 
ſhewing, there was no covenant broken at.the time of 
this agreement made ; and. accord and fatisfation is no 
good plea, but only in diſcharge of damages for a cove- 


againſt the other, is, not. good z becauſe it is not any fatiſ-/ | nant''aQually broken, or for damages actually ſuſtained. 


faQtion. 1.Roils Abr. 128, Style 245. * 


' In an aRtion. upon. the ſtatute of Rich. 2. if the defen- | 


dant faith, that after the entry an accord was made be- 
tween them, that the plaintiff ſhould re-enter into the 
land, and that the defendant ſhould deliver the evidences 


' 1 Lutw. 358, Snow v. Franklin... | | 

Indebitatus aſſump/it ; the defendant pleaded an accord 
' between the plaintiff and him to-do. ſeveral things, and 
averred the performance of part, and that he tendered to + 
do the reſt ; and upon demurrer this plea was adjudged ill, 


of the plaintiff to the plaintiff, this.is not any bar of the | becauſe an accord was pleaded, but not executed. T, 


action ; for the delivery of. the plaintiff's -own evidences 


can be no ſatisfaction of the tortious entry: 9 E4.'4- 19. | 


x RolPs Abr. 128. But if he made title'to the evidences it 
would be a good bar. 1 Roll, Abr. .128.,- ; 


Fones:6. Sheppard v. Lewis. | 

In an a&tion on. the caſe the plaintiff declared, that in 
| conſideration of moriey paid to the defendant, he promiſed 
| to deliver 4004b. of wax, &c. and that at the day he de- 


_ An accord that. the defendant ſhould endeavour to. | livered only 200/6. of. bad wax ; the defendant pleaded an 
maxe up and adjuſt differences between the. plaintiff;and | accord between' them for the ſaid 20016. of wax, which 


F. S. that he did endeavour, and at his own coſt-make 
up ſuch differences, is a good plea. 1 Roll. Abr. 128. 


In treſpaſs for trampling his graſs, the defendant pleads | 


agreement he had performed; and this was held a good | 
'| bar. Dyer 75. Andrews's caſe. 


Covenant for not repairing an houſe, the defendant 


that he was amerced in the. court-baron of the plaintiff for-|, pleaded in bar an accord, and execution of it in fatisfacy 


the fame treſpaſs, which was affeered to two ſhillings; for: 'tion_ of the repairs; this was held a 8 
which he hath agreed with the plaintiff; and held a good: R certain duty,” which ; cats a 


_ Vox. I N*, 2, 


ood plea; for though 


ecd, muſt be avoided 
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by matter of as high a nature, and in ſuch cafe accord. 
witliout writing is no fatisfaCtion 3 yet where the duty ac- | 
cruing by a deed is not certain, but a wink is done ſub-_ 
ſequent to the deed, for which damages only are recover- 
able, as in this caſe, for 'not repairing, there accord, 
= ſatisfaQtion, is a good plea. 6 Rep. 43- Blake's 

B. owed 1ool. to A. which he covenanted to- repay 


within three years; the ſaid B. covenanted likewiſe, that 


A. ſhould enjoy a leaſe of certain lands, &c. peaceab'y during 
all that time, but notwithſtanding this covenant, B, en- 
tered ſeveral times before the three years were expired, for 
which the'aQtion was now brought, and the breach aſſign- 
ed accordingly ; the "defendant B. pleaded, that after the 
firſt, and before the other entries, there was an accord and 
fatisfaftion between him and the plaintiff of all the faid 
entries ; and this was held a good plea, becauſe damages 
for the entries were the ground of this aftion, which may 
= diſcharged without deed. ' 2 Rell. Rep, 187, Roberts v. 


II, The form and manner of pleading accords, | 

The beſt and ſafeſt way to plead an accord, is to plead 
it by way of ſatisfa#ion, and not by way of accord; for 
if it is pleaded by way of accord, a preciſe execution there- 
of, in every part, muſt be pleaded; and. if there be a fai- 
lure in any part, the plea is inſufficient ; but if it be plead- 
ed by way of ſatisfa#ton, the defendant need plead no 
more, but that he paid the plaintiff 10s. in full ſatisfaQtion 
of the ation, which he received. 9g Rep. 80, See 1 Kell. 


 Abr. 129, ui Danv. Abr. 241, 


EjeQment againſt three ; they pleaded, that after the 
ſuppoſed treſpaſs and ejetment, there was an agreement 
between the plaintiff and defendants, that one of them 
ſhould pay unto the plaintiff 10/7. in fatisfaQtion thereof, 
which he had' performed ; and this was held a good plea. 
9 Rep. 77. Petoe's caſe; and in that caſe it was held, that 
where the condition is by deed to pay money, there by 
accord between the parties, any other thing may be given 
in ſatisfaQtion of the money ; but if the condition be to 


_ deliver 50 quarters of wheat, there an accord to pay mo- 


ney in ſatisfaQtion thereof, is not good: It is otherwiſe, 
where the contraQt is without deed. Goldſ. 80. 
In covenant, by the heir of the reverſioner againſt the 
executor of tenant” for life, for not repairing, &c. the 
defendant pleads that the teſtator died the 19th of arch, 
and that the 22d of Marth concordat” et agreat' fuit be- 
tween the plaintiff and defendant, that the defendant 
ſhould quietly depart and leave the poſſeſſion to the plain- 
tiff, ind that in confideratione inde the plaintiff did agree to 
diſcharge him of the breach in non reparande, and ſhews 
that the 25th of March he did depart, &c. this is no good 
plea ; becauſe the concord is uncertain as to. the time of 
his departure; and though he ſhews a departure within 
five days, yet he cantitit help the original inſufficiency of 
the concord, which 1s the foundation of. all: and the 
time being indefinite, the departure ought to have been 
immediately. Yelv. 124, 125. | $208 

In an ofumtfe for wares ſold and delivered, the defen- 
dant pleaded that he gave and delivered, unto the plaintiff 
a beaver hat in fatisfaftien and diſcharge, &c. and that; the 
plaintiff accepted the faid hat in full fatisfattion and. dil- 
charge of the promiſes, &c. the plaintiff replied prote/iands 
that the defendant never gave him, any ſuch hat in ſatiſ- 
faction and diſcharge of the ſaid promiſes, and-pro placito 
dicit, that he never accepted a beaver hat in ſatisfaCtion and 
diſcharge, &c. On demurrer, it was inſiſted firſt, that 
the iſſue ought to be upon the giving in ſatisfaCtion, and 
not upon the receiving in ſatisfaCtion z. becauſe every gift 
or payment muſt be direted by him who gives or pays, 
and not by him who receives it ; but, the court held, it 
well enough, and that the whole matter concerning the 
arrery; as well as the acceptance in fatisfaQiion, would 

tried upon this iſſue ; and as to the ſaid objeQtion of 
its being pleaded to be given in ſatisfaQtion and diſcharge 
of the promiſes, &c. when it ſhould be, pleaded.. in ſati(- 
faQtion of the money mentioned in the.promiſes,. and.not 
af the very promiſes ; the court held it of no- weight. 
Carth.' 347. 5 Med. 86. 2 Salk. 629. 8,G. 


ACC 
12 OD, "E | 


Debt on. bond to..pay, 40/. at fichaeimas-Eve.. De 
fendant pleaded a concord, that if he gave the plaintiff-a 
hawk and 20/. at, {ichae/mas.Day the obligation ſhould 
be void, and ſaid. that he gave a hawk and 204. at {i 
chaelmas:Day, and. the, plaintiff accepted, it. - This was 
held no plea; for jt appears that for non-payment at.the 
day the bond was forfeited, and ſo became tingle, which 
cannot be diſcharged by ſuch a, naked auerment in faCt of 
ſuch acceptance, although the agreement was before .the 
day 3 but acceptance betore the day was a good-diſcharge. 
Cre, Blix. 46. . x: oh 
| In debt. on a bond for 161; conditioned to pay 81. 105, 


at Michaelmas. The defendant pleaded, that, before that 


day he, at the plaintiff's requeſt, paid him |5/. 25.2.4. 
which he accepted in full fatisfaCtion. of the "debt; (but 
becauſe he pleaded. the payment of part generally, whereas 
he ſhould have pleaded the payment to have been -in 
full ſatisfaQtion of the whole debt, the plaintiff had judg- 
ment. 5 Rep. 117. FP 

Treſpaſs quare clauſum fregit, &c, The defendant.pleads 
that the treſpaſs was done by. him and Fane Rowland ; 
and that after the ſaid treſpaſs ,it was. accorded: | between 


the plaintiff and the ſaid Fane, |that the ſaid Fane ſhall 


abate 14s. due to the faid Fane from Edward, father to 
the plaintiff, in ſatisfaCtion of the ſaid treſpaſs; andavers 
that the ſaid Fane had abated the ſaid 145. &c. And 
upon this the plainiif demurred, firſt, becauſe it -is-a 
thing to be done for the benefit - of a third perſon, and 
therefore the accord was not good. |, 2dly, Becaute he ſaid 
that ſhe had abated the ſaid 145. and not ſhewn bow. 
As to the firſt exception the court was: 2 contra ; for: it 
being in diſadvantage of one of the treſpaſſers, and made 
at the requeſt of the plaintiff, tho' it be to a third perſona, 
it is well enough; but as to the ſecond fault, .the/court 
held the plea to be ill ; for ſhe ought to have ſhewn how | 
ſhe had abated the 144+,;as to ſay the father of the plain- 
tiff owed her ſo much, and; had paid her. but ſo.much, 
ſo that the 145. be deduted and abated out of it ; and 
to plead that ſhe had abated gererally, as it is pleaded 
here, 1s uncertaig, and ill, and adjudged accordingly. in the 
following term. $47. 391, þL. 28. | 2 


In every ation where only amends is demunded fd 


in 
is to be recovered. Bend. 35. 9 Cs. 958. 6 Ce. oy 
So in raviſhment of 'ward, and quare eecit infra termi-, 
num. 9 Co. 78. An accord with fatisfaQtion is a good 
plea in an ejeaone firme ; for an ejetment' includes a 
treſpaſs; and they are ſe interwoven, they cannot be ſe- 
vered ; and in all ations: which ſuppoſe a wrong vj ef 
armis, where 'a_ capias and exigent lay at Common law 

' there an. accord is a-good-plea. 9 Co. 97, 1 Brownl. 
134. $. C. 2 Brownl. 128. $.C. Gedb. 149, 'In an 
appeal of mayhem'an accord with fatisfa&tion is a good 
{ny 07 III the writ be felonice. | 6 Co, 44. 
9 U9.:79; | | i | 

_ Covenant for not repairing a houſe. The defendant 
pleaded-in \bar-an accord, and execution of it in fatiſ- 
faQtion. of the repairs.” "Reſolved 'a- good plea ; for it is 
net pleaded in diſcharge 'of the covenant, but of the da- 
' mages only, which are-demanded by reaſqn of the cove- 
.nant being broken ; and the covenant remains, and the 
plea ſounds only in diſcharge of the defendant, and is not. 
like:an' obligation, which is a certain duty, and there it is 
no plea, tho? it be before or after the day of payment, 
Cre. Fac, 99, 100. : | ET NT. 

, "When a duty in certain, accrues by the deed tempyrg 
confettioms ſcripti 5 as by covenant; bill, or[obligation, to _ 
pay a certain \ſum of money, this 'certain duty takes its 


|eſence originally and only by writing ; and therefgre 
Wy __ . ought 


Tf A. acknowledges by deed, "that he has received 100, 
from B, to be adventured to the 1/2/i- Indies, and thence 
to England back again, and covenants to render, a. true 
account thereof upon his return ; though B, may. have a 
1 writ'of covenant upon this deed, yet he may allo have a 
writ of account thereupon, at his eleftion. 1x Roll, Rep. 
52. 2 Bulſt. 256. | ty 26% WT: 
Aſſumpſit, in which the plaintiff declared, that. the 
defendant, intending to go beyond ſea, delivered a box 
full of goods to the defendant, which he promiſed to diſ- 
poſe of, and to give the plaintiff an account thereof at 
his return ; the defendant pleaded in abatement, that he 
was bailiff to the plaintiff, to merchandiſe the ſaid goods ; 
and that he ought to bring an ation of account, and not 
an aCtion on the caſe; and upon demurrer, it was ad- 


A © 


; -ought to be avoided by matter of as high a nature, though 
- the duty'be merely in the perſonalty. 6 Co. 43. 1 Lutw.| 
7 Rep. 187. | 


..358. S. P. Cro. Fac. 254. $: P. See 2 Rol. R, 

- Hccount, (Computus) Is a writ or ation which lies 
againſt a bailiff or receiver, who by reaſon of his office 
-or. bufineſs, is to render an-arcournt to another, and re- 
 :fuſeth to doit. Comwe/. Termes de la ley. tis 
A writ of account lieth divers ways; for if a man 
make one his bailiff of his manor, &c, he ſhall have a 
«writ of account againſt him- as bailiff. And if a man' 
«make one his receiver to receive his rents or debts, &c. 
-be ſhall. have a writ of account againſt him as a receiver, | 
.And if a man make one his bailiff, £&:c. and 'alfo his re- 
ceiver, then he ſhail have an account againſt him as bailiff, 
and alſo as receiver. A man ſhall have a writ of account 


againſt bne as bailiff or receiver, where he was not bis] judged, that here being an expreſs promiſe, on which the 
Sailiff or receiver ; for if a. man receive money to my uſe, 


 @.M! C . action is founded, a/ump/it will lie as- well as account ; 
I ſhall have an account againſt him as receiver ; or if af and that wherever one atts as bailiff, he promiſes to ren- 
man do deliver money unto another to deliyer over unto 


| der an account. 1 Salk, g. Wilkins v. Wilkins, 
me, I ſhall have ait account againſt' him as my receiver. . 'L 

'And fo if a man enter into my land to my uſe, and re- 
ceive the profits thereof, I ſhall have an account againſt 

| him as my bailiff, Fitz. Nat. Brev, 117. 44s 

\: Phe proceedings upon this aCtion being difficult, dila+ 
tory, and expenſive, it is now ſeldom uſed, eſpecially if 

_ the party has other remedy, as debt, covenant, caſe, or 


Il. Again/ whom ation of account lieth, either by the 
__ Common Law, or by Statute. 
By the Common Law, account lay only againſt a guar- 
dian in ſocage, bailiff, or receiver, or by one in favour of 
trade and commerce, naming himſelf merchant, againt 
another naming him merchant, and for the executors of 


other aCtion ; or if the demand be of conſequence, and 
the matter of an intricate nature, For in ſuch caſe it is 
more adviſable to reſort to a court of equity, where mat- 
"ters of account are more commodiouſly adjuited, and more 
advantageouſly determined- for both parties ;' the plaintiff 
being in that court, intitled to a diſcovery of books, pa- 
pers, and the defendant's oath : And -on the other hand, 
the defendant allowed to diſcount the ſums paid or ex- 
ded by him, and all reaſonable allowances, and to 

diſcharge himſelf of ſums under 40s. by his own oath, 
if by anſwer. or other writing he charges himſelf with the 
ſame; and he is intitled, after the account is ſtated, to a 
decree in his favour, if any thing be due to him on the 
balancing thereof. ' x New. Abr. 16. 1 Salk, 9g. Carth. 
- Chan, Ca, 249. 1 Fern. 282, 470. 2 Fern. 176, 
, br. in £94. IO, 

Though the aQtion of account is ſeldom uſed, yet it 
may not be improper to conſider briefly, 
« 21031: 


J]. For what things this ation lies, 
Il. Againſt whom attion of account lies, 
Common Law or by Statute, 
MM. What ſhall be a good bar to this ation. 


IV. What ſhall be a good diſcharge before the auditars, 


1 I. Fer what things this ation hes, 
. - Ifa man delivers''money to another, 
that if the defendant'makes an affurance 


cither by the 


r certain lands 
a'certain day, that therr he ſhall have the money, and 


| - Loa that he ſhall redeliver it-to the deliverer ; if he does | 


not make this afſurance, the deliverer may have a writ 


© of. account againſt him for the money. 41 £9. 3. 10. | 


Fitz... Accompt, 24 $.C, Br. 11. $8. C. Tf a man delivers 
m to you to pay to me, I ſhall have account for this 
againſt-you. 6 Hen. 4, 8. Godb. 210. S. P. 

An aCtion of: account lies not ſor a thing certain ; as, 
if a man deliver 10/. to B:. to merchandiſe with, he ſhall 
not have account of the 101. but of the profits, which 
are"uncertain. ' Bro, tit, Account 355, 2 Brown. 76. 

No aQtion of account lies for rent referved' on a leaſe; 
ſo if a leſſee of goods waſte them, yet noaCtion of account 
Hes againſt him. x Ro/l. Abr. 116. | 

If the bailee of goods waſte them, or refuſe to deliver 
them, no aCtion of account lies, but an aCtion of detinue, 
or trover and converſion. 1 Roll. Abr. 116. 


If A. bath a term for years in' a rectory, and tithes | 


| being ſet forth and ſevered from the nine parts, B. with- 
out any: pretence of title,” carries tnem away and ſells 
them, yet A. ſhall not bave a writ of account againſt B. 
 for,' after ſeyerance, the tithes immediately veſted in . 
andthe taking by B. was merely wrongful, and therefore 
without privity. OQuwen 86. 3 Leon. 2%. © 
We. IT b 


ba. 


pon condition 


a_ merchant ; for between theſe there was ſuch a privity; 
that the law preſumed them conuſant of each other's diſ-_ 
burſements, receipts, and acquittances. 2 Hen, 4. 12 6b. 
Co, Lit. 172. a. Co. Lit. 90.6, F.N. B. 117. 11 Co. 
go. a. 2-Rell., Abr. 161. _ | W- 
The ſtatute of 13 E. 3. c. 23. gives an aCtion of ac- 
count to the executors of a merchant; the ſtatute 25 Ed. 3. 
c, 5. to executors of executors ; the ſtatute 31 Ed, 3. 
c. 11. to adminiſtrators : and by the ſtatute 3 & 4 Aun, 
c. 16, aCtions of account may be brought againſt the exe- 
cutors and adminiſtrators .of every guardian, bailiff, and 
receiver, and by one jointenant, tenant. in common, his 
executors and adminiſtrators againſt the other as bailiff; 
for receiving more than his ſhare, and againſt their exe» 
cutors and adminiſtrators, I 
Before theſe ſtatutes, if one jointenant; or tenant. in 
common, received all the profits, the other could not have 


| his a&tion, unleſs he wa”: appointed him bailiff or re- 


ceiver. Co. Lit, 172, a. 186; a. 269. b. So if two hada 
ward in common, and one took all the profits. F. N, B. 
118. $0 if there had been two executors, and.one had re- 
ceived all the debts of the teſtatorz for between theſe there 
was not ſuch privity as the law required. - Bre. tits 4c 
compt, 58, 39 Ed. 3. 28. I 
_ "Though an infant may be an executor, or may be 
charged in trover, being a tort; yet if he be made faQtor, 
bailiff, or receiver, he ſhall not be accountable for what he 
does during his infancy, either in law or. equity, for.the 
fame reaſon that other acts of his bind him not; therefore 
when ſuch one is appointed faQtor, his friends ſhould give 
ſecurity for his accounting. 1 Roll, Abr. 117. #. N, B. 
118, Co Lit. 172, $.P | he's 
If I make F. S. my bailiff or receiver, and he makes a 
9? f I muſt haye account againſt the bailiff or receiver 
himfelf, and not againſt the =o Hp for the receipt. of 
the deputy was toe uſe of his maſter, F. N, B. 119. 
4 Leon. 92. 6 3 I 
"If the King appoints 7, S. or he of his own head takes 
upon himſelf the charge and care of the eſtate of. a lunatic, 
he is but in nature of a bailiff, and accountable to the lu- 
natic, his executors or adminiſtrators. 4 Ce. 127, 

A man ſhall not be charged in account, as ſurveyor, 
controller, apprentice, reve, or heyward, or a diffeiſor, or 
other wrong-doer ; for, to' maintain an ation of account, 
there muſt be a privity either in law or by the proviſion of 
the parties. Co. Lit. 172. 

At Common Law, if a man were difleiſed, and his en- 


try taken away, he could never recover, by any ation, 


the mean profits ; but if the difſeiſpr made a feoffment in 
fee, by the ſtatute of Glouceffer, the difſeiſee m an alliſe ' 
might have recovered damages for the mean profits, being 
a continuation of the firſt wrong... 2 Rell. Abr. 550. 
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But the chancery interpoſed, and at laſt carried the re- 
medy farther than had been admitted at Common Law ; 


for though in the caſe of Owen and Aprice, which was ad- 
judged 4 Car. 1. the court leſtthe plaintiff to his remedy at 


Common Law, for the recovery of the mean profits, and. 


would not aſſiſt by their decree: So in the caſe of -Eyre 
and Fackſon, 14 Car. 2, they refuſed to aſſeſs any damages 
for a treſpaſs ; for that was a matter determinable at Com- 
mon Law, and to be aſcertained by a jury ; but afterwards 
they began to make the perſon, who was the diſleifor of 


the mean profits, accountant to him who had the right ;* 
and this was firſt begun where lands were ſettled for the 
payment of debts, there ſuch truſtees, and the heir of the 
debtor, were accountants to the creditors ſor whom the | 
profits were to be received ; and this was very clear and 
Plain ; becauſe ſuch perſon came in and took the profits / 


under the truſt; and this was ſettled in the caſe of G/p:n 
and Smith, 18' & 19 Car. 2. Afterwards they came to 
extend their notions; and the perſon that took-the meſne 


profits by wrong, was taken as the truſtee for, and ac- 


countant to, him that had the right ; and this was ſettled 
in the great caſe of Coventry and Hall, which was in the 
years 33, 34, & 35 Car. 2. and was thus: Sir Thomas 
Thynn, having treated with the lord-keeper Coventry, for 
a marriage betwcen his ſon and Catharine the daughter of 
the lord-keeper, the ſaid Sir Thomas covenanted to ſettle 
lands on his ſon ; but the conveyance was defeCtive, be- 
cauſe it wanted the words, that he ſhould fland ſeiſed ; 
the fon recovered the lands by a decree in chancery, not- 
withſtanding the defeCt in the conveyance, againſt the heir 
at law of Sir Thomas the father ; and afterwards came with 
his bill for the meſne profits ; yet, the court, on this bill, 
carried back the account againſt the heir at law, for all 
the profits received by him ; and though it was objected, 
there was no agreement, nor no truſt, that the heir 


ſhould receive the profits for the rightful proprietor ; yet 


the court refolved that he ſhould account, from the origt- 
nal juſtice, which intitled the proprietor to ſeek an account 
againſt the perſon that had taken the profits of the land ; 
which in equity and juſtice belonged to him ; and though 
the heir had the title in law, yet ſince, in equity and con- 
{cience, the eſtate belonged to another, ſuch heir ought 
to account with him for the' profits he had made of > 9 
was his ; and from hence equity began to make all perſons 
account for the mean profits they had received to ſuch per- 


ſons as had the equitable title ; but in the caſe, where the 


huſband ſold lands for valuable conſiderations and the 
wife, after his death, received her dower againſt the pur- 
chaſer, and brovght her bill in chancery for the meſne 
profits, from the time of the death of her huſband ; the 
lord chancellor Cowper would not relieve her ; for that he 
faid he could not alter the law of dower, which gave no 
damages againft a purchaſer under the huſband ; and he 
ſaw no reaſon in equity to introduce a different rule. 
1 New. Abr. 18. cites 1 Chan. Rep. 32, 229. 1 Chan. 
Ca. 80, 81., 2 Chan. Ca, 71, 72, 134, 135. 2 Chan, 
Rep. 259, 201. 1 Vern. 295. © 

A bailiff cannot be charged as receiver, becauſe if he be 
charged as bailiff upon his account, he ſhall have allowance 
of his charges and expences, which he is not intitled to 
when he is charged as a receiver; alſo he is nor allowed, in 
an aCtion brought againſt him as receiver, to plead that he 
was before charged as receiver. 1 Rol. Abr. 119. © 

By bailiff is underſtood a ſervant that hath adminiſtra- 
tion and charge of lands, goods and chattels, to make the 
beft benefit for the owner, againſt whom an aCtion of ac- 
count doth lie for the profits which he hath raiſed er made, 
his reaſonable charges and expences dedufted., A receiver 
is one who receiveth money, and is to render an account 
of it, but is not allowed any charges or expences, but 
what is agreed on by the parties ; and in this caſe the plain- 


tiff is to declare by whoſe hands he received it. Co. Lit. 
172: 4. | 


I. hat ſhall be a good bar to this ation. 
In account againſt one as bailiff, it is a good plea that 
he was never his bailiff, 1x Roll. Abr., 121, ” 


In account againſt a bailiff, it is a good plea that he 


, was the plaintiff's ſervant to drive his plough, and keep 


1 
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his cattle ſor the drawing of his plough, al/que hoc, that 
he was his bailiff in other manner, becauſe he.is not ac- 
countable for this 'occupation.” Bro. 34. 1 Roll. Abr. 121. 
It is a good plea in bar to an aCtion of account, that the 
laintiff bath releafed to him all ations. 1 Kol, Abr. 123. 
bo it is a good plea in bar, that the plaintiff and defen- 
dant ſubmitted to the award of F. S. who awarded that 
the defendant ought to be acquitted againſt the plaintiff, 
Cro. Car. 116. Perl 114. 1 
It is a good. plea in bar, that after the receipt of the 
ſum of which the account is demanded, by the mediation 
of their friends it was agreed between them, that the de- 
fendant ſhould make an obligation of 1907. for the 1004. 
received, and the profit thence to arife, which obligation 
of 100/. he did make and deliver accordingly to the plain» 
tiff ; for the acceptance of the obligation deſtroys the duty, 
and the ſum in demand is thereby as ſtrongly releaſed as 
by a releaſe of all ations. Bro. 48. 1 Rell, Abr. 123. 


IV, 1 hat ſhall be a good diſcharge before the auditers«: 
In an aQtion of account there are two judgments ; the 
firſt is gu2d computet, after which the court aſſigns auditors, 
uſually two of the officers of the court, who are armed 
with authority to convene the part es before them from 
day to day, at any day or place that they ſhall appoint, 
till the account is determined : The time by which the 
account is to be ſettled, is prefixed by the court; but if 
it be of a long and contuſed nature, the court, on appli» 
cation, will enlarge the time. If either of the parties 
think they do him injuſtice, be may apply to the court ;/ 
and if the defendant denies any article, or demurs to any 
demand, it is to be tried and determined in court. 1 ded. 
42. . 1 Brownl. 24. Co. Ent. 46. | RF 
Whatever may be pleaded to the aCtion ſhall never be 
allowed of as a good diſcharge before the auditors ; there-- 
fore, where in account the defendant pleaded never his re» 
cerver, &c., and this being found againſt him, he was ad- 
judged to account; and before. the auditors, he pleaded a 
ſubmiſſion of all debts, accounts, -&c. to- F.--S. who 
awarded that the defendant ſhould pay 10/7. only in dif- 
charge of all debts, accounts, &4. which he paid accord» 
ingly; this was held no good plea; for this award made_ 
before che action brought, ought to have been pleaded in 
bar thereof ; which being omitted, he hath loſt the ad+ 
vantage thereof, and ſhall not plead it before auditors, 
Cro. Car. 116. x 


It is a good diſcharge before auditors, for a factor, to 


ſay, that in a tempeſt, becauſe the ſhip was ſur-charged, 


the goods were caſt over-board into the ſea. 1 Roll, 
Abr. 124. h | {Ny 108 GA, 3B Sens 1.5 

If a bailiff of a manor receives the rents and profits of 

| the tenants, and retains them two or three years, yet in a 

| writ of account, he is not to account for the profits thence 


{ arifing in the mean time; for he had not any: warrant to- 
| merchandiſe with the money, or to.gain'or loſe thereby. : 
+ . Accountant-General, A new- officer in; the court of 


chancery, appointed by a&t of parliament, to receive all 
money lodged in court, in the place of the maſters, &c. 
He is to convey the money to the bank, and take the ſame 
out by order ; and ſhall only keep the account with. the 
bank ; for the bank is anſwerable for all money received: 
by them, and not the accountant-general. See-flat. 12. 
Geo. 1. c. 32, No fees ſhall be taken by this. officer or 
his clerks, on pain of being puniſhed far extortion ;but 
they are to be paid falaries, the accountant-general 6501. 
per annum, the firſt clerk 2504. and the ſecond clerk 1201. 
out of intereſt made of part of the fuitors money. 
Ac:ouped ; His conſcience accouped | him thereof : 
From the Latin adculpare,. Cowel. Pierce Ploughman, 
par. I. fo. 77. 
Accroch, From the French Accrocher, to fix, hook, 


| claſp or grapple unto. This word is uſed in ſtat, 24; 


Ed. 3. flat. 3. c. 8. and ſignifieth there as much as to 
encroach ; and the French uſe it for delay, as accrocher 
un proces, to delay the proceedings in a ſuit for ſome time, - 
Coho: | | | SH{ir 
Accuſation, ( Acerſatio) The a& of accuſing, -or | the _ 
charge brought againſt any one for a crime. By Magna 


| Charta, no man thall be impriſoned or condemned on any. 


_ AC» 
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accuſation, without trial by his peers, or the law. .g Hen. 3. 
None ſhall be vexed upon any accuſation, but according to 
the law of the land: and no man .may be. moleſted by 
petition to the king, &c. unleſs it be by indictment, or 
preſentment of lawful men, or by proceſs. at Common 
w. 25 Ed. 3.. 28 E4. 3. c. 3. None ſhall be com- 
lled to anſwer an accufation.-to the King, without pre- 
entment, or ſome matter of record. Stat. 42 £4. 3. Pro- 
moters of ſuggeſtions are to find ſurety to purſue them, 
and not making them good, ſhall ſatisfy damages to the 
rty accuſed, and pay a fine to the King., 38 £9. 3. c. 9. 
fo treaſon-there ſhall be two lawful accu/ers.,. Stat. 5 & 6 
Ed. 6. | A perſon is not obliged to anſwer on oath to a 
matter by which he may accuſe himſelf of any crime, &c. 
2 Med, Rep. 278. a aroatch aantlo ingly 
Acemannes Ceaſter, Acemanni Civitag. See Bath. 
Acephali, The levellers in the reign of King Hen. 1. 
who acknowledged no head or ſuperior : they were deemed 
ſo poor, that they had not a tenement: by which they 
might acknowledge a ſuperior lord. Cowel. ..Du Freſne. 
c etiam Billae, Wards or a clauſe of a writ, where 
the ation requires good bail, By ſtat. 13 Car. 2. /ef.-2. 


£. 2. (which was the foundation of ac etiam bille in writs) 


it is enacted, that no perſon atreſted by proceſs out of the 


King's Bench or Common Pleas, in which proceſs the true 


cauſe of aQion is not expreſſed, and for which the defen- 
dant is bailable by 23 Her. 6. c. 10. ſhall be forced to-en- 
ter into bond with ſuretics for appearance in any ſum-ex- 
ceeding 40/4, See titles Arrefft, Bail, _ _ | FET 

An ac etiam bills ought not to be made out againſt any 
peer or peereſs, or any executor, or adminiſtrator, or upon 
a penal fatute, or for any debt or efſumpſit under 107. nor 
in aCtion of account render, nor in any aCtion of covenant or 


: 


| traver, unleſs the damages are to/. or more ; nor in any 


aQion of tre/þaſ$, or for battery, wounding, or impriſonment, 
unleſs there be an order of court for it, or .a warrant un- 


der the hand of one of the judges of the court, out of 
which the writ iſſues for that purpoſe. 1 Lill. P. R. 13- 


In caſe for velgling 2Y5J his ſon, who was alſo. his | Corel 


ſervant (the defendant being a ſeafaring man) an ac etiam 
bille of 501. was ordered on motion and affidavit, Comb. 
IT. OF ARES | 
The plaintiff laid his ac etzam for 3001. and then ſwears 
only that the defendant owed him above _10/. juſt to bring 
him within the rule” of ſpecial bail. [The court ordered 
him to take common ' bail for his fraud. _ Comb. 265. . 
In an aCtion of treſpaſs, aflault and battery, by bill 'of 
Middleſex with an ac' etiam for 48/1. and recovered 1co/. 
the court held the bail ſhould not be liable for more than 
the ac etiam, for that is the meaſure and ground of his.un- 
dertaking. 1 Salk. 102. x36 Ft er aadecat ends C1 
\ Defendant in a ſcuffle bit off the fore-finger of an at- 
torney's right-hand; and in treſpaſs with an ac etiam by 
a judge's warrant, the bail was not held to juſtify them- 
ſelves to a fur ſuitable to, the ac ertam, the defendant he- 


- 


Go 


| ing Poor. *6 Md. 230. 
t 


was moved for a ſpecial ac etiam. in treſpaſs for lying 

with the plaintiff's wife, which was granted ; and held 
the defendant to 50/7. bail. .N.B. Afſadavits were pro- 
duced of the indecent liberty they took together. 11 Med. 
275. 8h 24 LS tm BR 
An aCtion with, an ac etiam, bille was brought in a 
great ſum to hold the defendant to ſpecial | bail where 
nothing 10as'due, a6 appeared on being ſummoned before a 
judge to ſhew his cauſe of aCtion ; the court held this not 


= 


to be ſuch a contempt as to, grant an. attachment againſt 


the plaintiff, but direCted, that if the defendant was dam-, 
ring his aQtion., 8 149. 227, 10 Gao, 1. 


nified he might þ 

The King v. Pepper, ON I. hag} 
'Achat, (Fr. chat) Is potebale or bargain, Hence 

perhaps purveyors were by ſtar. 0 Fe: 3. called achators, 

from their frequent making of Th ns-; and hence per-, 

== may be alſo derived the word. cates, fignifying. pro- 

viton bought in the market for. great feaſts. Cowel. | 


Acherſet, A meaſure of corn, .conjeCtured to be the 


ſame with our quarter or eight buſheſs.. The monks of 
Peterborough had an allowatice weekly of 12 acherſetos de 
frumento, and 8 acherſetos de brafio, et 6 de gral. & 11 
acherfetos de fabis, &;, Cowell, | . _ 
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\Acholite, ( Acholitus) An inferior church-ſervant, who, 
next under the ſubdeacon, followed or waited on the 
prieſts and. deacons, and performed the meaner offices of 
lighting the candles, carrying the bread+ and wine, and 
paying; other ſervile attendance. They were accordin 
to; Sir Hen, Spelman, - Juvtnes tx ini ordine eccleſie, qui 
in peragendis ſacris,  ſacerdetibus oli, diatonis, et ſubdia- 
coms admimiſtrabant, ab epiſcopo atl | hoe deſignati ; ſacra 
autem non attreftabant,” nec iter clerices deputati ſunt, ſed 
a neutris tamen excluſi ; difti amd Ts exoxoovetv, i. e. a ſe- 
gtendo, afſeftands, conſequends. - This officer was in our 
old Engliſh called a colet,, from which apptllitioh came 
the family of dean Coler, founder of St. PauPs ſchool. _ 
Acknowledgment-money, ls' a ſum of money had by 
the tenant onthe death of the landlord, in acknowledg- 
ment of the new landlord.——— Solvet 124. ad recognitionem 
cujuſhibet novi domini de Hope, &c. Ex libro cart. priorat. 
Leomin/irie, and called in Latin, Laudativum vel Laude- 
mium-a laudando domino. Cowel. , x 
Aclea, A place or field where oaks grow, from the 
Sax» ac. quercus, an oak, and leag, los, a place. We 
find |it-in. ſeveral authors, viz. in Aer, in the' life- of 
Elfred, 'in Florence of Wortefler 851. and in Ethekwatd, 
lib. 4. Hiſt. Angl. cap 3 Cowel, Du Freſne. 
Acquietantia de ſhi-18. ct hundeedis, A privilege to be 
free from ſuit and ſervice in ſhires and hundreds ; to which 
purpoſe it is ſaid in Regift. Priorat.” de Cokesford, Jour 
prior non _debet_ facere ſeftam ad comitatum Norwici vel in 
hundredo pro: manerio de Rudham em pertin', Cowel. 
Acquietandis plegits. ©. This writ we find in the Re- 
giſter of writs, fo. 158, beng in truth a ju/iicies, and lies 
for a ſurety againft a creditor, that refuſeth to acquit him 
after the debt is paid. Convel. | -v] 
Acquietare. This, ſays Dr: Wilkins in his Gloſſary, 
is a law-word, and ſignifies guietum reddere. See Spelman. 
It alſo ſometimes ſignifies to pay, as in Monafticon, tom. 1. 
fo. 199. ' Tenentur baredes te/lamenta patrum et aliorum 
predeceſſorum ſuorum ſervare, et debita eorum - acquietare, 


Acquittal, (from the French word: acquitter,” arid the 

Latin acquietare, to acquit or diſcharge) Signifies itt one 
ſenſe to be free ſrom entries*and moleſtations of ' a ſupe- 
| rior lord for ſervices ifſuing out. of lands; but in the moſt 
groeral ſignification, it is taken for a deliver:ne2 and 


ſetting free of a perſon from the ſuſpicion of guilt ; as he 


_ | that on trial is diſcharged of a felony, is ſaid [to be: ace 


 quietatus. de felonia,; and if he be drawn |. in queſtion'again 
for the ſame crime, he may- plead auter Pan acquit ; as 
his life ſhall not be twice put in danger for the ſame of- 
fence.  Acquittal is two-fold ; acquittal in law, and ac- 
 quittal. in fa; acquittal in law-/'is, 'when two are in- 
| dicted, the one as principal, and the 'other as acceflary, 
the principal | being diſcharged, the acceffary of confſe- 
quence will be, a guitted by law: Acquittal in faR, is 
when by. verdi,a perſon is found Not guilty of the of- 
fence whereof he'is charged. | 2 In/t. 385. Staundf. Pl. 
Cor. 168. But in murder if. a man. is acquitted, appeal 
may be brought againſt him. 3 fe. 273 

_ If. 4. be indied inthe county of B. for a robbery 
or other felony ſuppoſed to be done at D. in the county 
of; B. and be acquitted, and be- afterwards indifted for 
a robbery upon the ſame perſon in the county of 'B.. but 
at another vill, yet he ſhall. plead' auter forts acquit not- 
withſtanding the variance of the vill, and may aver it to 
be the ſame ;.but if he be afterwards indifted in the county | 
of C. for a robbery ſuppoſed to be committed in the ſame 
county of C.. (as it. muſt: be). he ſhall never plead auter- 
foits acqut\ of the: ſame robbery in the county of B. for the 
Juſtices in the, county of, B. can only inquire:touching a fe- 
lony in that. county, . and therefore it can never be averred 
to be the ſame.;, but it is ſaid. that it is otherwiſe in an ap» 
peal, 2 7. H. P. C. 245-: But ſee 2 Hawk. 370. 

If a perſon is lawfully. acquitted on 'a malicious profe- 
cution, he may bring his aCtion, tc. for damages, -after 
he hath obtained a; copy;of the inditment and; the judge's 
certificate :. But it is ds bir for the.judges of gaol-delivery 
to deny a copy of an acquittal to him'Wwho intends to bring 
an. aCtion thereon, where: there, was probable cauſe ſor a 
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+ © Q 3 N © 
A ſon-indaw indicted his mother for poiſoning her | payment ; and withont acquittance, per Montague, this is 
huſband his father, and ſhe being pert bp brought an | no good plea ; for this indenture. is like a ſimple obliga- 
_  _ action for a malicious proſecution againſt him, and reco: | tion, payment whereof is no plea without acquittance, 
=. vered damage 3 and he, to requite her kindneſs, brought | But-it is otherwiſe if the obligation- be with condition. 
VF an appeal of murder,, on which ſhe was tried, convicted | Dyer 25. 6b. pl. 160, © | | 
8. and executed. | Cre. Car, 383. A man having brought | The wife dum ſola had- recovered 26/1. damages, and 
an aCtion for ſaying of him that he was a highwayman 3; | had execution, and was yet qe of the ſaid money, 
FW and it appearing upon evidence he was ſo, he was taken | and that judgment was reverſed in error, and reſtitution 
1 in court, committed to Newgate, and convicted and hanged | awarded ; and afterwards ſhe married the defendant, and 
C the next ſeſkons. . /Zod. Ca. 217. thereupon the plaintiff brought ſcire factas to have reſti- 
\ Acquittance, ( Acquietantia,) fignifieth a diſcharge in | tution. The defendant pleaded that after the reverſal, and 
| writing, of a ſur; of money, or debt due; as where a| before this writ brought, he paid the faid 26/. to the plain- 
man is bound to pay rent, reſerved upon a leaſe, &c. | tiff, The queſtion was, whether payment was good with- 
And the party to whom due, on receipt thereof gives a | out acquittance. - Barkeley Juſtice held it was, becauſe the 
writing under his hand witneſſing that he is paid; this | certainty of the damages appears not of record, and it may 
will be ſuch a diſcharge in law, that he cannot demand | be that they were without proceſs, &:! ſo as the execution 
and recover the ſum or duty again, if the acquittance be | appears not of record z but the other three juſtices contra, . 
produced. Termes de /a ley. An acquittance in law ought | becauſe the ſcire facias ſhews the recovery to be for 26/7. 
to be a deed ſealed, tho' in common prattice it is other- | and that plaintiff had execution for ſo much ; therefore 
wiſe. 3 Salk. 298. pl. 2. If Ggned only and not ſealed, | the judgment" being reverſed, and he demanding teſtitu- 
it is only an evidence or proof of payment, and no plead- | tion of 267. only, payment is not good without ' acquit- 
able acquittance,, becauſe it is no deed, ſo as it nothing | tance. Fo. 326. pl. 8. Mitch. 8 Car. 1 B. .R. Harris 
differs from proof by witneſſcs, only that it is not mortal | v. Harris, © _ | Sh 
as they are. Wentw. Off. of Executors. 217. + '| In audita querela to avoid execution of a  Jadgment, it 
It 3s obſerved, that a general receipt or acquittance in | was ſurmiſed that after the judgment he had paid the in- 
| full of all demands will diſcharge al) debts, except ſuch as | tire fom. Popham thought fuch ſurmiſe not ſufficient to 
| are. on ſpecialty, viz. bonds, bills, and other inftryments | avoid a judgment upon a bare payment without writing or 
1 ſealed and delivered; on which account thoſe can only be | other matter of evidence ; -but Tanfield ſerjeant.cited Haw- 
| | deſtroyed by ſonfe. other ſpecialty of equal force, ſuch as a | kins v. Mains, where it was held a good ſurmiſe, - becauſe 
general releaſe, &c. See 2 Cro. 650. <t41 [it is not only a fuitin law but in equity alſo, and is as a 


4 | _ | commiſſion to emmine the cauſe ; for it is not reafon that 
4 I. In what caſes payment may be. refuſed without an ac- | if the money be ſatisfied he ſhould lie in execution. And 


quittance given, ſo held all the court (befides Popham) ; whereupon he was 
: II. Ihen plea of payment without an acquittance may be | let to bail, Cro. F. 29. pl. 7. Paſch. 2 Fac. 1 B. R, 
good, | gs > BIT LITTY £ | | Ognel v. Randel, © | 


; oY | + | Arre, (fromthe German cher, that is, ager). is a 
- IL In what caſes payment. may - be refuſed without an ac=.| quantity of land containing in length forty, perches,, and 
GHUIENER On: © i I AI four in breadth, or, according to-that proportion,. be the 
The. obligor is not bound to pay without acquittance | length more or leſs. . Crompton ſaith, that according to the 
upon a ſingle obligation ; nor is he obliged to pay the mo- | cuſtom of divers countries the perch differeth ; being moſt 
ney before he hath the acquittance': But'in caſe of an obli- | commonly 16 feet and a half, but in Staffordſhire 24. feet, 
gation. with condition it is otherwiſe'; for there one may | In the ſtatute made concerning ſowing flax, 34. Hen. 8. 
aver; payment. Bro,. Obligation,” pl. 10. ' Andy ſtat. 3'& |c. 4. 160 perches make an acre, which is 40 multiplied b 
4 Ann: c.16, If an ation of debt is brought upon 2 ſingle | four : And the ordinance of meaſuring land made 33 E4. 
bill, and the defendant hath paid the' money, ſuch pay- | r fat. 6. agrees'with this*account ; and_by flat. 31 Ez. 
ment may be pleaded in bar of the ation. — ' © |c. 7. if a man ere any new cottage, he muſt Jay four 
If one is bound: in a fatute-merchant or bond for pay- | acres of land to'it after, this meaſure. The word- acre at 
ment of money, he'is not bound to'pay it unleſs the conu- | firſt ſignified not a determined quantity of land, but any 
ſee or-obligee will deliver a'releafe or acquittance. ' Bro. | open ground, eſpeciafly a wide campaign from the Saxon 
Paits, pl. 77. $1935 35 5 BIN > cer,” a field: "Amd this antique ſenſe of it ſeems to be 
It was ſaid that in debt upon ai/obligation,' it is a good | preſerved in the.names of places, as-Ca/ile-acre, Heſt-acre, 
plea that the defendant/has been always ready to'pay, &:. | &c. in the coutity' of Norfolk. When the word was ap- 
if he could have acquittance. Br. Towt-temps, &c. pl. 39. | plied to the meaſure'of grouhd,, the quantity was various,. 
In caſe of a-grantof a bare annuity: where the grantee |till determined'by ſtat.. 33 Ed. 1. /. 6. and 24 Hen. 8. 
has no remedy by diſtreſs, there muſt be an acquittance | c.*4. For the different computation of acres obſerve this: 
under ſeal ; otherwiſe it is not of ſo high a nature as the | note in a terrier of the eſtate, belonging -to the prior and 
grant z per Hale Ch. B. Hard, in Wilſon's cafe. convent of Burceſter Com. Oxon. A. D. 1339, 1 Hen, 4. 
| 96-200 | | ' Duzlibet acra continet duas ſeliones cum omnibus furlongits— - 
_ + 4IE 1/hen plea of payment without an acquittance may be | Exceptis virgis et buttis quarum quatuor virge factunt unan, 
09d, * © Vacram, et aliguands plures.  Similiter aliquando guatuar. 
In debt the defendant pleaded: acquittance ; the plaintiff | buttes, aliguands quingue, aliguando ſex, aliquando ſeptem, 
faid that the acquittance. was for another: 101. ' abſque hoc | aliquando os faciunt unam acram, &c, Paroch, Antiigg. 
that it was for this-10/. and a good plea. +BY. Traverſe, | p. 534. At the great .dooms-day inquiſition,, the com-. 
þ1. 318, F300 mon paſture ſeems to be meaſured by hides, the arable land - 


- 


: 


Debt upon indenture- of covenants, where the defen- | by carucates, and the meadow by acres. Cowel. 
dant had covenanted to do ſeveral things, and the plaintiff] HErre, 'An old fort 'of. duel, fought by. ſingle comba- 
likewiſe:to do ſeveral other things, ad guas qurdem conven-'|itants,” Engliſh and; Scatch, between. the [; tiers, of their. 
tiones perimplendas utergue obligatur alteri'in 1001. and the | Kingdom with: ſword'and lance: . Ex 'a il obtento de va=" 
one broke the covenant, by which the other brought debt ; | /untate et mandato domini, regis Anglie et Scatize, —F 
andthe defendant pleaded” payment of 107.- at D. which | /um /implicis clerica,, ea, ot. abbates et pruores mn dicece/+. 
was all to which he was' bound ; ay: out }* atio; and | Karleoli, i appellati fuerint ab alique de regno Scotige de re . 
no plea per cur. becauſe he does not ſhew a deed thereof, | al:gua, et e converſo, compelluntur cum dances et gladiis, alias 
whereas the plaintiff declared upori the indenture which is | ;nermes, duelluni, quod dicitur. acram,. committere: inter fares . 
made., And yet contra in pleading of payment of rent re- | utriuſque regni—JMoneatis igitur "utrumgue regem—quod tam 


| 
| 
| 


ſerved upon aleaſe for years made-by indenture ; for there | dete/tabilis *abufio quead, ptr/ſonas eccleſiaſticas non ſervetur, -. 
he may levy it by diſtreſs, and therefore averment may | Annal. Burton, Sub. An. 1237. Hence it is.conjeQtured: 

| | Fe Sov wrt that, as this ſort of j udicial duelling was called camp. fights. . 
| | One by indenture was bound to pay a ſwm of money, and the combatants champions, .from the open field. that: was. 
} and in an action of debt iliereupon the defendant pleaded' the ne Ya trial ; ſo' cer among the Saxons | bong, the 
| | Yy | ame 


come in-ure. Bro. Dette, pl. 173. 


- 
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ſame with campus, the borderers on Stotland, who beſt re- 
_ tained ” i diale&t;, called ſuch campofignt ecer-ftoht, 
acre-fight ; and ſometimes ſimply acre. Cowel. Hh 

Acroiſia, Blindneſs. The right- word is ac#a/ia ; but 
we find in the Monafticohn, poge 694, Titer medios homines 


qui eis inſidias tetenderant, quaſi acroilia percuſſos, ad in-\ 


ftar Eliſe tranſterunt, 
Att, See Acts. $ p | a a 
Attilia, Military utenſils. Puilibet paratus fit crim ac- 
tiliis et harneſſiis, &c. "Ef quicunque habet decem lrbras m 
bonis, et non habuerit onmnia armorum aCtilia, perdat omnia 
bona. Cowel. Du PFreſne. 6 ; 

Action, Fo, is defined- by Braon, ib. 3. c. r. in 
the ſame manner as by Ju/tinian, lib. 4- 1nft. tit. de ac- 
 tionibus, viz. Aftio mil aliud eft quam jus proſequendt m 
Judicio qried alicui debetur. Adtion 18s otherwiſe defined to, 
be a legal demand of one's right. Co. Lit. 285, 2 1nft. go. 
Mirror, cap. 2. ſeft. 1. It implies a recovery of, or reſti- 
tution to ſomething, (Co. Lit. 289.) and differs from a 
writ of error, which is no aCtion, but only a commiſſion 
to the "judges 'to examine the record, &c. Tent, 25. 
2 Inffl. Velo 209. Bat yet, if by writ of error, the 
plaintiff therein may recover, or be reſtored to any thing, 
it may be releaſed by the name of an aCtion. Co. Lit. 
288. b, The ſuit till judgment is properly called an ac- 
tion, but not after ; and therefore a releaſe of all ations 


| 


is regulatly no bar of an execution. Co. Lit. 289. « 
1 RelPs Abr. 291. "Cn {i Ante 
The deſign of entering into ſociety being the proteQtion 


of our perfons and ſecurity of our property, men in! civil 
ſociety have a right, and indeed are obliged to apply to the 
public for redrefs, when they are injured; for were they, 
allowed to be their own carvers, or to make repriſals, 
which they might do in the ſtate of nature, ſuch permiſ- 
fion would -introduce all that inconvenience which the 
ſtare- of nature endured ; and” which government was at 
firſt invented to prevent. Hence therefore ' they are 
obliged to ſabmit to the public the meaſure of their da- 
niages, and to have recourſe to the law and the courts of 
juſtice, which are appointed to give them'eaſe/in their af- 
fairs; and this application is what we call bringing an ac- 
tion. Ir New Abr. 26. | 


Undet this head it is thoughr proper to conſider, 
1. The different kinds of ations. * 


. 


U,. In what cafes an ation will lie; and 
be ſued, 


II. {in what cafes diſtin things may be laid in the fame 
afon. 

IV. Agaions local and t 

venue may be changed. 

V. Aions on the caſe. 
"VI. Aftions on the caſe upon aſſump/it. "= 
VII. Ations on the cafe for flander or defamation. 

VIII. Afions popular, or aftions qui tam. 


who may fat and 


ranſitory ; and in what caſes the 


_ I. The different kinds of attions. l | 
_ AQtionsare divided, according to Lord' Ce, into cri- 
minal and civil ;- criminal are- either to have judgment of 
death, -as appeals of death, robbery, &z. or only to have 
_ judgment of damages'to the party, fine to'the King, and 
impriſonment ;. as appeals of mayhem,' &7t: Co. Lit. 184. 
2 Inſt, 40. Criminal aCtions or. pleas of the: crown are 
otherwiſe defined to be offences done againſt the crown - 
and-dignity of the King.. Staund. P.C. 1 
"A-civil aftion is that which'tends only to the recovery 
of :that which by: reaſon of any contraft, or other like 
cauſe; is: due to a perſon,” Cowel, Civil aftions are di- 
vided into real,' perſonal, and' mixed. Co. Lit. 284. 
2 Inſt. 40. SD 7999s 16:58 2 2:6. I 
A-real ation is defined to be that whereby a perſon 
chims title to have a freehold'in any lands/ or tenements, 
rents 'or commons in | fee-ſimple, fee-tail,* or for life. 


Bradt: lib, 2. © 2.” W314 F - 
Every reataCtion is poſſefſory, viz. of his own poſſeſſion 
or feilin;z or aunceftrel, viz. of the poflefſion or ſeifin of 


* 


. 


| coſmage. 


RY 1, 
poſſuory, viz, when the anceſtor dies in poſſeſſion, and 
the land deſcends'; or rightful, when only the right de- 
ſcends from the anceſtor.” *6 Co. 3b. © | '\ 
The law always diſtinguiſhed between a right of entry 
and a tiaked right to the land itſelf; and therefore there 
were different remedies ; for to recover the naked right, 


| the law only gave a writ of ri2ht ; and in'this ation, the 


defendant at his eleQtion might put himſelf _ his coun- 
try, or wage battel; but when the difeifſee had a right of 
entry, 1t was preſumed that the difleifin was freſh and 
recent ; and therefore the trial was coram paribus ; but 
if the difſeiſee did not come till the heir was ſeated in the 
poſſeſſion, and had paid relief to the lord, then the entry 
of the diflciſee was "taken away,” and his title became 
doubtful 3 and then they appealed to providence in' ſuch 
deciſions ;' and if any freeman would, with his own body; 
defend the title of the poſſeſſor, the demandant was 
obliged to find a champion to enter the liſts with him. 
Booth 9g. Co. Ent. 182, 1 H. 6.7. 6 i 
Bat to recover the right of ofluin; the ancient way 
was by writ of entry, where the proceſs was by /tmmozs, 
grand cape before appearance, and petit cape afterwards, 
as in the writ of right, and the general ifſue was di/ſe:ſvit 
vel non diſſeifivit ; and this iſſue was tried by a jury, be- 
cauſe when the difſeiſin-was freth, they did: not putit upon 
the hazard of a battel, as they did in thoſe cafes where the 
long poſſeſhon had made the right doubtful. Booth 1797, 179. 
But in the writ of entry, they received no damages ; 
for that ſuch writ only demanded the. freehold, and was 
not mixed with the perſonalty.; and therefore to recover 
the profits which are merely perſonal, they had an ation 
of treſpaſs, which was the proper remedy tor the damages 
ſuſtained. Booth 175, 2 Inſt. 289, 343. _ 
There were antiently only three ſorts of writs of entry ; 
one againſt the difſeifor himſelf ; the other, which was 
againſt his feoffee, was called the writ of entry in the 
per ; the third was after a ſecond alienation, which was 
called a writ of entry in the per and cui; but the ſtatute of 
Marl. cap. 20. gave a writ of entry in the pot, which 
did not lie in common againſt ah alienee at a third'hand, 
F. N. B. 191. Both 1975, 2 Infl. 153, . | 
And as a man might have brought ſuch writ of entry 
for his own diffeifin, ſo he might have brought it for the 
diffeifin of his father, or he might have brought it for a 
diffeifin done to his grandfather, which was called a writ 
of ayel, or a difſcifin done to his great grandfather, which 
was called a writ of beſai!, or any collateral couſins that 
were more remote than brothers and ſiſters, uncles and 
aunts, nephews or nieces; and this was called'a writ of 
F. N. B. 191, 221. Both 175, 176, 200, 
But becauſe the proceſs in a writ of entry became te- 


| dious, when ſuch aCtions were removed' out of the Lord's 
| court into that of the King, and thereby the proceſs 


which iſſued from three weeks to three weeks in the 


| Lord's court, was depending ſo many ſeveral terms in the 


Kiny's court, therefore the afliſe was invented, which 
was 1n the nature of a commiſſion to put the difſeiſee in 
poſſeſſion by trial at” one aſliſes ; and this was ſo ſudden 
and immediate a remedy, that the writ of en7ry became 
obſolete; and therefore when , the afſiſe was the uſual re- 
medy,” the writ of entry began to be call&d a writ of entry 
inthe nature of an aſſiſe. Glan. cap. 7. Fletay 214, 215. 
See title 'Aſife. SE RL | a 
There was likewiſe other remedies, as the furmedon in 
remainder and reverter, and a formedon in deſcender, which - 
was given by the ſtatute de 'donis, which created eſtates- 
tail. See title Writs.  , v2 Foe II AS 
But the proceedings on real aCtions, being dilatory and, 
expenſive, and in many caſes” concluding the party upon 
one'trial, a more commodious method was contrived to 
diſpute the title *of lands, which 'begun in the reign of 
Hen, 7. in this manner ; by forming a term for years, 
and the lefſee's bringing an ejetment' to recover the 
term, and thereby to aſſert the title of the leflor of the 
plaintiff ; before this time, if a' termer for years, who. 
| orily claimed as a bailiff to the freeholder, had. been ouſted 
of kis poſſeſſion, he had only a remedy to recover da- 
mages in ejetment, and could not recover the term itſelf; 


his anceſtor, 6 Co. 3. And real aQtions avnceſtral are 


but in the reign of. Hen. 7. the courts of equity having 
{68 obliged. 


\ 


and violent invaſion of it. 
Mixed actions are thoſe, in which the freehold is re- | 


A-QiiTi; 
obliged fuch wrong-doer to a ſpecifick reſtitution, the 
courts of law have likewiſe given an habere facias poſ- 


ſeſſionem to recover the terin in ſpecie. 1 New Abr, 27. 


oce title Ejctment. | 
A perſonal ation is that which one man may have 
againſt another, by reaſon of any contraCt for money or 
oods, or for any offence done by him, or ſome other, 
or whoſe aCt he is anſwerable. Brag. hide 3. & 3. 
Perſonal aftions are either ex contrat7u, or 'ex delifto ; 
perſonal aCftions ex contratZu, are thoſe founded on con- 


tra, as debt, which is to reſtore the- things in numero ;- 


or detinue, which is to reſtore the ſame in ſpecie, or da- 
mages, where it cannot be had.; alſo ations of account, 
covenant, aſſumpſit, quantum meruit, quantum valebat, £co- 
venant and annuity are perſonal aftions. Perſonal aCtions 
ex deliflo, are treſpaſſes fouuded upon force, which are 
treſpaſſes vi et armis, or upon fraud, which are aCtions 
upon the caſe. Therefore, if a man gets the goods or 
chattels of another, ' by lawful means, as by bailment, 
borrowing or pledging, he cannot have an aCtion of zre/- 


Paſs, but muſt bring detinue or trover ; becauſe the party 


had not violated his poſſcſhhon. 1 New Abr. 28. 

So where a man comes to buy goods, and they agree 
upon a -price and a day for the payment, andethe buyer 
takes them away, no trover lies, but an aſſump/it for the 
money, becauſe the property was changed by a lawful bat- 

in. 1 New Abr. 28, 

If I borrow a horſe to go to Dover, and go to other 
places, the owner may have an action on the caſe againſt 
me, for exceeding the purpoſes of the loan ; for fo far it 
is a ſecret and fallacious abuſe of his property ; but no 
general aCtion of treſpaſs lies, becauſe it is not an open 


1 Rol. Rep. 128. 


covered, and alſo damages for the unjuſt detention of 'it. 
Co, Lit. 284. b. ; 


II. In what caſes an aftion will lie, and who may ſue 
and be ſued, In life, liberty, and eſtate, every one (who 
has not forfeited them) has a property and right ; and if 


they are violated, the law gives an aCQtion to redreſs the 


wrong, and puniſh the wrong=doer. Yaugh. 337. 

For all injuries done to a man's perſon, reputation or 
property, he ſhall have an aftion, and for every right he 
is to have a remedy ; for want of right and want of re- 
medy are the ſame thing. It is alfo agreed, that where a 
perſon has ſeveral remedies, he may chooſe which he 
pleaſes ; but he cannot deviſe or lay hold of any but thoſe 
preſcribed by the laws of. his country ; for if this were 
allowed, it would be conſtituting as many aCtions as there 
are men, which would be highly inconvenient, - 1 New 
Altr. 28. Co. Lit. 145. Styls 4 | | 

But in this the great difficulty is, when a man ſhall 
be ſaid to have ſuffered an injury, or ta have ſuch a 
Tight as will intitle him to an aCtion ; and here the rules 
eftabliſhed by that ſociety, of which he is a member, 
muſt govern; and therefore, though a man had a right, 
and 13 barred by the ſtatute of limitations, yet he can have 
no remedy. 1 New Abr. 28. ACEC 

So if I promiſe by word only to convey lands, or to 
give woods, without & 
to build a houſe, without conſideration, ©: though by 
the laws' of nature theſe promiſes are binding, yet no 
aCtion lies; for without deed duly ſealed and executed, 
or without conſideration, no property is altered z and 


every ſuch promiſe is eſteemed, in the eye of the law, to. 


be nudum pattum unde non oritur attio. 1 New Abr. 28. 


 Yelv 1566 __ Cre. Gar. 270. 1 Brownl. 111. 6 Co. 18. 


1 Roll. Abr. g- | | 

Alſo in caſes where there may be damnum abſque in- 
Juria, the party can have no adion ; as if a ſchool be 
ſet up in the ſame town where an antient ſchool has been 
time out of mind, by which the old ſchool receives da- 
mage, yet no aCtion lies. 1 New Abr. 28. 1 Roll. Abr. 
107. 1 Mod. 69. Noy 184. 

& if I retain a maſter in wy houſe to inſtru my 
children, tho' this be to the damage of the common ma- 
ſter, yet no action lies. 11 Hen, 4 47. 1 Roll. Abr. 


elivering poſſeſſion ; or if I promiſe. 


| 


11 Sid. 438. '1 Mad. 30. 2 Saund, 47. 


| : 


AC: iT: 


As the law grants redreſs for all injuries, and gives a 
remedy for every kind of right; ſo it is open to all kinds: 
of. perſons, and none are excluded from hringing an ac-. 


| tion, except on account of their crimes or their country ; 


as men attainted of treaſon or felony, popiſh recuſants, 
perſons outlawed or excommunicated, conviCt in a premu- 
nire, or alien enemies. Co. Lit. 128. 


as a Carrier that hath goods delivered to him, a ſheriff 

who hath levied goods, a bailee who hath goods in his 

keeping, &c. ſhall have ations againſt thoſe who take 

them away, becauſe they are anſwerable in damages tv. 

the abſolute owner. 1 New Abr. 29. 2 _ 311. 
2 Keb. 


Yelv. 44. Dyer 98, 99. 
bring it againſt which he pleaſes ; as if A. takes the 


againſt A. or B. at his eleCtion, becauſe both damnified C. 
in their taking. 1 Sid. 438. 
So if two of the ſheep of 4. have been loſt, and one 


to be one of them, whereupon A. pays for the feeding of 


and after the ſhepherd knowing this to be the ſheep of A. 
falfly. and fraudulently affirms to the bailiff of the manor, 


ſtray, whereupon the ſaid bailiff ſeizes it, &c 
have an aCtion againſt his ſhepherd ; for that by his falſe 


to him ; and tho' he hath good cauſe of aCtion againſt the 
1 Roll. Abr. 101. 


paſſer, yet I may have an aCtion 


preſent, delivers certain goods aboard to the maſter, to 
be carried for hire from Londen to: T.. and the ſhip ſafely 
arrives there, but the goods are ſpoiled through the neg- 
let of the maſter, an aCtion lies againſt the part-owners ; 
for tho' the maſter is chargeable in reſpeCt to: his wages, 


tion of the plaintiff, 1 New Abr. 29. Carth. 58, 2 Salk. 
440. 3 Lev. 258. 


III. Is what caſes diftinft things may be laid in the ſame 
ation. I 

The diſtinQiion herein with reſpe& to real aQtions, de- 
pends on the different kinds of writs ; for all original writs 
are of two forts, viz. Breve_ nominatam et innominatum ; 
the firſt contains the time, place and demand very parti- 
cularly, and therefore in ſuch writs ſeveral lands by feveral 
titles cannot be demanded in the ſame writ : the other 
contains only a general complaint, without expreſſing 
time, damages, &c. as the writ of treſpaſs, quare clauſum 


8 Co. 87, See F. N. B. 209. Owen 11. ' Kelw. 105. 
Dyer 145. 2 Brownl. 274. | 


above mentioned diviſion of perſonal a&ions, viz. ſuch 
as are ex contratzu, and ſuch as are ex delifo, or founded 


atus may be joined, becauſe-the writ is general, and the 
declaration upon 


| nue may. be joined. in the writ, becauſe there are; writs in 
the Regifter in which they are both compriſed in the ſame 
. writ ; fo debt upon a leaſe and. for cloaths, they being in 


debt and treſpaſs cannot be joined. Cre. Car. 20, 316. 


109%: oF 


-— 


Regifter 95, 139- Th 
| e 


A man that hath a ſpecial and limited property in goods, 


588. - 
Alſo a man who has cauſe of aQion againſt two, may | 
of C..and B. takes them from A. C. ſhall have his ation 


of. them is found again, and the ſhepherd of A. affirms it - 


it, and cauſes it to be ſhorn and marked with his own mark, 


to which waif and ſtray belongs, that the faid my iS a. 
. may. 


praQtice he hath created a trouble, diſgrace and damage 
bailiff, yet this will not excuſe the ſhepherd. Allen 3. 


So if one flanders my title, whereby. I am wrongfully 
diſturbed in poſſeſſon, tho? I have remedy againſt the tre(- 
againſt him who cauſed, 

| the diſturbance. Allen 3. PARENT of wy 
If there are ſeveral proprietors of a ſhip which hath uſu-. 
ally tranſported goods for hire, and a maſter placed therein. 
by the part-owners, who hath 60/. wages for every: 
voyage from Londen to T, and F. S. without making any . 
contraCt with the part-owners, and none -of them being. 


ſo are the proprietors in reſpeCt of the freight, at the elec- - 


fregit, &c.' and therefore ſeveral lands coming to the de- 
mandant by ſeveral titles, may be demanded in ſuch writ. 


As to perſonal ations, the difference ariſes from the | 
on a tort ; therefore debt on an obligation and on a mutu. 


both will be warranted by the authority - 
given by the general words of the writ ; ſo debt and deti- 


the words of the ſame writ; but debt and account, or. 


1 Vent. 366. 1 Keb, 847. Bro. Foinder in Attion, 97. 
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. . The true reaſon why aftions may or may not be joined 
is not the difference of the defendants pleas ; for 1f that 
were the reaſon, debt upon an obligation (to which the 
plea is non ft fattum), and on a mutuatus, to which the 


plea is nil debet, could nut be joined ; therefore the true 
reaſon ariſes from the difference of the proceſs, and the. 
Fines paid on taking out the original ; for in debt the m—_ | 
ceſs was ſummons, attachment and diſtreſs, and on taking 
out the original a fine was paid to the King, which was 
in proportion to the ſum demanded ; but in treſpaſs the 
proceſs was a capias, becauſe the man that had committed 
a tort might be ſuppoſed to fly from juſtice ; and in. this 
action the court ſet a fine upon him in proportion to his 
offence, and levied it by a capiatur. 1 Yent. 366. 

In perſonal aCtions ſeveral wrongs or treſpaſſes may be 


Joined, becauſe they may be compriſed in the fame writ, 


and ſo may ſeveral ations on the caſe, where the caſe is 
of the ſame kind ; as an aCtion for a fraud on the delivery 
of the goods, and on the warranty of the ſame goods, 
being both on the contraft ; ſo againſt a common carrier 
on the cuſtom of the realm, and trover may be joined, 
becauſe both on the tort ; it being a violation of the cuſtom 
Not to deliver the charge, 1 Co. 87. Fenk. 211. 3 Lev. 
93: Raym. 233. 611: HM 

But actions founded upon a tort, and upon a contraQ, 
Cannot be joined ; as an a//ump/it and trover againſt a car- 
rier, for tho' theſe come under the general head of ations 
on the caſe, yet are they more diſtinCt caſes than debt and 
account, which cannot be joined, 1 Lev. 101. 1 Salk. 
10. 3 Keb. 59. 3 Mod. 322, 1 Sid. 244. = 

If trover and af/urmpfit are joined in one ation, and 
upon Not guilty the jury guoad the trover find for the de- 
fendant, and guoad the afſumpſit for the plaintiff, 'yet he 
ſhall not have judgment ; for theſe cannot be joined in the 
fame aQtion, and the 'ſeverances of the jury will not help 
It, the declaration being naught at ficſt. 9 Lev. 99. 

. One ation will lie for entering the houſ? of the plaintiff, 

breaking his cheſts, and carr ing away his goods, and for 
beating bis ſervant per guod ſervitizm amfit; for a general 
aCtion of treſpaſs and a ſpecial ation upon the caſe may be 
Joined in one aCtion. Allen g. Style 43, 202. 

If in an aQtion upon the caſe the plaintiff declares, that 
whereas accommodaſſet to the defendant a gelding ad equi- 
tand ab L. uſque E. & ibidem ſaluo deliberand' to the plain- 
tiff, the defendant intending todeceive the plaintiff, rid upon 


the ſaid gelding from L. to ZE. and from E. unto L. again, 


and by that riding ſo much abuſed the ſaid horſe, that he 
became of little value ; and though the the plaintiff at £. 
demanded a re-delivery.of the ſaid gelding, yet the defen- 
dant refuſed, and yet doth refuſe to deliver him, and heth 
converted the fail gelding to his own uſe ; this declaration 
1s not good, becauſe it contains diſtin matters, for part is 
founded upon the contract, and part upon thetort, which 
are ſeveral cauſes of ation. Cro. Car. 20. | 
An ejectment and allault and battery were joined in' 
one-writ, and not guilty pleaded, and a verdiCt and in- 
tire damages given for the plaintiff; and it ſeems to have 
en aided after verdiQ. | 
Where one-hath a right to recover in the ſame kind of 
action, though he derives bis right from different titles, 
yet. being conjoined in him, he may recover inone aCtion ; 
as.if in debt upon 2 Z. 6. for not ſetting forth of tithes, 
though the plaintiff ſhews, that-by preſcription the reQtor 
of A. hath had two-parts, and the vicar of A. the third 
wh of the tithes there, and that the ſaid reQor and vicar, 
y ſeveral leaſes, did demiſe to the plaintiff, per quod he 


became proprietarius of the' faid tithes, and the defendant | 


ſowed, &c. this .aQtion is well brought, for though the 
vicar and parſon could not. join becauſe they claim ſeve- 
rally by divided rights, yet when both titles are conjoined 
in one perſon,:the matter of the title is alſo conjoined ; 
and this being a perſonal aCtion and 'founded 'vupon a 
Wrong, it 1s ſufficient to. ſhew generally, that the plain- 
tiff is , 25 or proprietarius of the tithes, without ſay- 
ing by what title. Yelv. 63. x Brownl. $6. Cro, Fac. 
Moor QI4e Nay 3- . F' '* 

1f A. being ſciſed of a third part of a meſſuage, &c. in 
os —__—_ the ſame - B. for years, who affigns to C. 
and F. in e inrollei | 1s reverſion 

Vo. 4 7 *w inrolled, conveys his re 
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to D. and his heirs, who was then' ſciſed of another third 
part in fee, and afterwards the ſaid D. leaſes his third part 
alſo to the-faid C. for years, and dies ; and his heir, by 
bargain and fale inrolled, conveys the reverſion' of the ſaid 
two-third parts to E. and bis heirs, after which waſte is 
done, ZE. may bring one ation of waſte upon theſe ſeveral 
leaſes, for that neither the intereſt of the terms nor of the 
inheritance were ſevered or divided to ſeveral, but were 
19 one perſon at the time when the waſte was done. Poph. 
24, 25. Cro. Eliz, 290. Owen 11. $8. C. | 

If in covenant the plaintiff ſhews that A. was ſeiſed 
in-fee of one mEſſuage, and poſſeſſed of another for a cer- 
tain term of- years yet enduring,” and let both to the de- 
fendant for a lefſer term of years, and that the defendant 
did covenant to repair, &c. and ſhews that 4, by one deed 
did grant to the plaintiff the reverſion in fee, and by an- 
other the reverſion for years, Ec. and that after the houſes 
were out of repair, &c. this ation is well brought, for as 
upon ſeveral leaſes or upon ſeveral ts of a reverſion 
one aCtion of waſte lies, ſo for the ſame reaſon one writ 
of covenant will lie. Cro. Fac. 329. ; 

\ But one cannot in the ſame aQuion join a demand in his 
own right, and that which he has in the right of another ; 
as if in afſump/it againſt an adminiſtratrix, the plaintiff 
declares upon a fale of goods to the inteſtate for 200/7. 
and upon another fale to the defendant herſelf for 27 /. 
and that upon account the defendant was found indebted 
to the plaintiff in theſe ſums, and promiſed, &c. the de- 
claration is naught ; for the charge being in ſeveral man- 
ners, v7z, in her own right and as adminiſtratrix, it ought 
to haye been by ſeveral ations. Hob. 88. See Cro. Eliz. 
406. Moor 419. Hob. 184. Noy 19. 1 Vent. 268, 
2 Lev. 110, 111, 228. 2 Keb. 814. "ERP 

Several perſons may join in an aCtion where their inte- 
reſt is joint; as if the ſeveral cattle of A. and B, are diſ- 
trained, and C. in.confideration of 10/7. to him paid by 
A. and B. aflumes and promiſes to them to procure the 
cattle to be re-deliyered to them ; if they are not re-deli- 
| vered accordingly, one joint aCtion lies, .for '* conGdes 
_ is intire and cannot be divided, Style 156. 1 Roll. 

« ZI. 5 ; 
* A. hath one mill and B,”another in the ſame ma- 
nor, which they have uſed to repair, and time out: of 
mind all the grain which was ground and ſpent in the 
' houſes ' of the tenants pf che faid manor, and was not 
ground at'one of the faid mills, hath always, and ought | 
to'be ground at the ather, and C. a tenant of the ſaid ma- 
nor, grinds at another mill, &c. A, and B. may join. in 
ane aCtion againſt C. for the damage is intire to both their 
- mills. 2 Lev. 27. 2 Keb. 631. 2 Saund. I15, | 
If within the pariſh of A. there is a cuſtom for the pa- 
, riſhioners yearly to ele& two perſons to be churchwardens 
there, and according to the ſaid cuſtom B. and C. are 
cleCted, but the ſurrogate of the biſhop refuſes to admit 
and ſwear' them into the ſaid office; upon which they 
(bring a mandamus, and he fally returns a cuſtom, for the 
,vicar to chooſe one churchwarden, and that therefore he 
,cannot admit, both the ſaid parties, but is ready to admit 
.one of them ; they may join in an aQtion for this falſe re- 
,turn, for the mandamus and whole proſecution thereof 
, was joint ; and thjs is no office of profit, nor aCtion brought 
{for that, þut for the unjuſt return. 3 Lev. 362. _ 

So if the. regiſter of the. biſhop refuſes to regiſter a 1i- 
.cence'of a chapel for a conventicle, according to 1 7/1. 
:& M. and upon a mandamus to do it makes a falſe return, 
all 7 ark Tg may join in one aCtion againſt him. 
: But EY ne man calls two other men thieves, and ſhews in 
certain of what, &c, they ſhall not join in onz aCtion againſt 
him ; for the wrong done to one is no wrong to the other. 

So in affault and battery ; for the battery done to one 
cannot be the ſame .as that done to the other, and one 
battery may hurt more than the other. Kelw. 55. 

If two joint owners of a ſum of money are robbed upon- 
the highway, they may;join in one aCtion againſt the hun- 
dred in which, &c. otherwiſe if the ſums are ſeveral, and 
ſeveral properties. Dyer 370. | |; 

If A. deliver _ to B. to deliver over to C. and B. 


bp; 


—_ not deliver them _ Oy» but converts them 
| | to. 
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to his own, uſe ; either 4, or C. may have an aQion againſt 
B. But both ſhall not have an aftion ; but he who firſt 
begins his aCtion ſhall go on with the ſame. 1 Bul/t. 68.. 


| ' runs a rivulet, and-B. ſtops it, per quod the cloſe of A. is 


fatla preſumuntur ſcire; this created no inconveniency, 
for 
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| term, on the privity of eſtate, is local, and will lie no. 
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Hard. 321. | ; 
If A. is ſeiſed in fee of the reverſion of a cloſe expeant 


w_ a term for years, and B. is poſſeſſed . of another 
e adjoining thereto, between which faid cloſes there 


ſarrounded, ſo that the timber-trees, &c. become rotten ; 
A. in reſpect of the prejudice to the reverſion, and the 
termor in reſpeCt of the poſſeſſion, and of the ſhade, ſhel- 
ter, £©c. may have an aCtion, and a fatisfaQtion given to the 
one is no bar to the other. 3 Lev. 209. 9; 

One aCtion will not lic againſt ſeveral men for ſpeak- 
ing the ſame words ; for he words of the, one are not the 
words of the other, and can no more produce a joint ac- 
tion, than their words and tongues can be ſaid to be one. 
Palm. 313. | 

But if two men procure another to be indifted falſely 

for a common barretor, he may have an aCtion upon the 
caſe againſt them both ; though in ſtritneſs the procure- 
ment of one is not the procurement of the other. Latch 262. 

A man cannot declare againſt one defendant for an 
aſſault and battery, and againſt the other for taking away 
his goods ; becauſe the 'treſpaſſes are of ſeveral natures, 
and againſt ſeveral perſons. ; | | 
If A. leaſes for years to B. and C. rendering rent, and 
C. aſſigns his motety to D. and after rent is arrear, A. 
may bring one aCtion of debt for the rent againſt B. and 
D. for the reverſion remains intire. Palm. 283. 


IV. AZions local and tranſitory ; and in what caſes the 
venue may be changed. a.) 

OriFinally all ations were tried in the proper counties 
it which they aroſe, purſuant to maxim? vicini vicinorum 


men being anciently in decenna, they were eaſily 
come at, the decenna being reſponſible for their appear- 
ance; but when the cuſtom of the decennary began to 
wear off, men uſed to fly from their creditors, and this 
begot the diſtinAtion between local and tranſitory ations ; 
the firſt relating. to lands,” which muſt be tried where the 
nds lie; the other a debt or duty adhering to the perſon. 
where-ever he fled: hence men omitted to date their con- 
tracts from any certain place, and. began their obliga- 
tions with a Noverint univerſi; when this diſtinQion was 
eſtabliſhed, it began to be abuſed to a great degree ; for 
ae would lay their aCtions far from the place where 


e fat was done; and the defendants, for fear of being | 


outlawed, were neceſſitated to carry their witnefles into 
that county, how far ſoever remote from the place where 
the fact was done. 1 New Abr. 33, 2 Infl. 231. © 
To remedy this, the ſtat. 6 R. 2. c. 2. provides, © that to 

the intent that writs of debt and of account, and all other 
fuch aCtions, be from henceforth taken in their counties, 
and direCted to the ſheriff of the county where the con- 
tracts of the ſame aCtions did ariſe ; it is ordained that 
from thenceforth on pleas on ſuch writs, when it ſhall be 
declared that the coniraft thereof was made in another, 
county than is contained in the original writ, that then 
mcontinent!y the ſaid writ ſhall be abated.” / 

This was intended to have confined all aQtions to their 
proper counties ; but as it would have created greater 
miſchief than it was intended to prevent, if a creditor 
could not follow his debtor into another country ; and as 
the ſtatute is ſo worded, that it only preſcribes that the 
declaration ſhall agree with the writ, as to the place, the 
judges conſtrued it ſo as to impower them to change the 
venue, and thereby oblige the plaintiff to give evidence 
of the faQ within the county where the writ is brought ; 
and this in effeCt tends to abate the writ according to the 
ſtatute, 1 New Abr. 34. Sat | 

| All ations real or mixed, as treſpaſſes, quare clauſum 
fregit, .cjeftment, waſte, &c. muſt be laid in the county 
where the lands lie. 1 New Abr. 34. x 


So an aftion of debt for. rent, againſt an allgnee of a 


| A CT 
So where A: /granted a rent-charge to B. and C for 
their lives, and the lands out- of which it iſſued came to 
the defendant after the-death 'of : and the plaintiff, as 
executor of 'the ſurvivor 'of the grantees, brought debt 
for arrears incurred in their life time, \and laid his ation 
in-the county where the lands lay ; and on application of 
the defendant to have it tried elſewhere, ſuggeſting the 
plaintiff's power and intereſt in that'county, it was held 

a local ation, and not triable elſewhere. #ob. 37. © 
A.: as aſſignee of a reverſion, brought covenant againſt 
the ee of the leſſee, on an expreſs covenant between 
the leflor and the leſſee, OPER of rent reſerved out. 
of lands which lay in reland, and which was made pay- 


| able in London; on plea to the juriſdiction of the court, 


it was held, that though ſuch aCtion may be maintained 
here by the leffor againſt the leflee,/ yet that by the aſſign» 
ment, the privity of the contraQt was deſtroyed ; and there 
being nothing but a gy Erb between the two aflig- 
nees, it made the adi n . Carth. 182. 1 Salk. 80. 
3 Mod. 336. 1 Show. 191. S:C. 62. $94 | 

- But where the-lefſor brought" debt againſt the lefſce, 
and declared on a demiſe of lands which lay in Famaica ; 
on plea to the juriſdiftion of the court, and objeQion, 
that if the defendant had any good local plea, he was 
hereby deprived of it ; the court held, that this being on 
the. privity of contraft, was a tranſitory aCtion, and might 
be laid any where; and that if a foreign iſſue aroſe which 
was local, it might be tried where the aCtion was laid ; 
and far that purpoſe there may be a ſuggeſtion entered on 
the roll, that .fuch a place in ſuch a county is'next adja- 
cent ;- and it-may be tried here by a jury from that place, 
according to theliws of that country ; and upon ml debet 
pleaded, the-laws of that country may be given in evidence. 
6 Med. 194. 2 Salk. 651. 8. C. | 1[BEs ; 
. If a declaration contains matters lying in two counties 


| that join, it. ſhall be yt both counties, 'oNn a venire 


directed to the ſheriffs of counties, who are-to ſum- 
mon ſix of each county; but the trial ' may, by conſent 


of parties, be otherwiſe. See ſtat. '16 & 17 Car. 2; that 


after verdict, judgment ſhall not be' ſtayed or reverſed, 
for that there was-no right venue ; ſo-that the cauſe were. 
tried by a jury of the proper — or place where. the 
ation 1s laid, + See 4 & 5 Ann. c. 16, \ POO - 
An action of debt againſt the executor- of a lefſee, in 
the detinet for arrears in the teſtator's life-time, may bs 


| brought. any: where; but where it is in the debet and 4e- 


 tinet, for rent accrued in;the:executor's time, it muſt be 
where the lands lie. - Latch 262, 271. 3 Co. 24. 4 

All perſonal aftions, as- debt, detinue, aſſault, deceit, 
trover, and: converſion, account, &c. may be brought in any 
county, and Jaid; in any place ; and the defendant cannot 


| traverſe it, or be allowed to ſay, that the cauſe of ation 


accrued in another county or different place, except jn 
the caſe of an officer of juſtice, who may plead a ſpecial 
juſtification. - Co: Lit. 282. 2 Inſt. 231. 7 Co. 3, | 

An ation may be brought on a contra&t or matter 

' which aroſe beyond ſea; as if 4. enters into a bond to B. 

'in any foreign country, and the bond bears date in no 

place, B..-may. bring his aCtion where he pleaſes, and 

alledge that the bond was made in any place in England ; 

but if there be a_place meotioned, as Bourdeaux in 7 wr | 
then ſhall he alledge that the bond was made i guodam 

loco vocat? Bourdeaux in France, in Iſlington in the county” 
of Middleſex, and from thence the oy ſhall come. 

Co. Lit. 261, Latch 4. 2 Keb. 315. 6 Mod. 228. 

The defendant cannot by his plea oblige the plaintiff to 
lay his aQtion in a different county from that in which he 
brought it, unleſs the matter pleaded be local; for in tran- 
fitory ations be muſt moye the-court on affidavit, that 
if the plaintiff hath any cauſe of ation, ſuch cauſe ac-' 
cruetin the county of, &c. and not where the plaintiff 
hath laid it, &&'c. and-ſuch motion muſt be made before 
ſve joined ; for by joining iſſue, he'agrees with the plain- 
tiff, as to the manner of bringing the aCtion, and though 
the court ſeldom refuſes op ſuch an affidavit to'change the 
venue, yet if before or after the motion made, the plaintiff 
will enter-into a rule, to offer no evidence but what ariſes 


where but in that county where the lands are. Cro. Car. 
183. Latch 187.. 1 Jones 4. ADP 


|be ried there. . x Sid. 44+ , 2 Salk-'fbg, 670. bv 


© . 
But 
- 


in the county where he had laid. his aftion, the cauſe wilt | 


_— 


XACT. 


But though che-court, on application, ſeldom refuſes-to |] 
change the venue,-/yet there are caſes in which the judges | 
have refuſed ; as where a peer of the realm brings an ac-- 


tion of |/candalum 'magnatum, the court will not change 
the AH becauſe a ſcandal raifed. on a: refles on 
- him through the whole kingdom--: 2 Med: 215. | '1 Lev. 
6, $8. P. For the; king himſelf 4s: party 'to the uit ;- 
Lac in Lord Shaftfhury's teaſe, who'brought ſcandalum mag- 
natumy' and laid it-in London, the venue was' thanged. 
1 Vent. 364. 2 Jones. 7 np hut wrote, that was: 
of -the great influence he had in. the city; and 
| bliſhed doRrine +isz that{:the venue: cannot be: 
in- an action of - ſcandalum 'magnatiom.} '| 2::Salk. 
Carth.-40» -- --:1 Tung 03 ty & I14t7, vN RILEY 
.. Alſo a ſerjeant- at-:Jaw,:: barriſter; 'attorney,-or any 
other privileg: 
W:ftmin/ler-hall, - may lay his a&tion in- Middleſex, though | 


: 


4 
' 
f 
——_ 


- 


k 
” 


the cauſe of aCtian- accrued in another' county'; and the |. 
the venue. | 


court, on the uſual aftidavit,/;will not change 
2 Salk, 668, 670. '2 Show.;Rep. 196, 1795 242- 8; Por 
: But if a; privileged: (perſon be ſued; and the aQtion 
brought againſt him in-the right county, his-privilege will 
not. intitle him to have. it tried in, A: , 'Carth. $26. : 
2 Salk. 668, arial 27. 94 Vt W952. Tg 
| $0 if an attorney lays his ation in London, the :court 
will change the'venue"oh- the-uſual affidavit; for by n 
laying it in {iddieſex, he ſeems regardleſs of his pri 
and ig to be. conſidered as a _ at large.i- wy any 47: ' 
If material evidence may be given in twa-countics, "the 
plaintiff may ele& to bring his aftion in which he pleaſes; 
as'if A. draws a bill of exchange in -Britol,: payable" in 
| London, the ation accrues by the refuſal to:pay-the money: 
in London, and therefore the plaintiff is\not- obliged to 
change the venue. x Salk, . Comb. 84. ''1 Lutw. 
215. 7 Co. gs s caſe. : oh S. babe by | cop 
e an afſu was brought for s ſold and 
delivered,, and the on laid in End — 


was in Kent, but it appearing; that the delivery was'in 

London, the court held, that where the matter. corifiſts. of 
two parts in ſeveral counties, the plaintiff ſhall have: his 
_ eleQtion. 1 ent. 344.1 yy ws pies 


So in an, aQion againſt a lighterman. for not delivering 


- goods, which was laid in London, where they were'to be || 


carried, to,.it 'was moved to'change the--venue ; | becauſe 
the damages and negle& was (in| Kent; ſed non-allocatur ; 
for the. negleEt' is tranſitory, and not-:material. -where it 
was ; and the..cqurt will never change the'venue for a 
carrier, which is the ſame caſe: 2 Salk. 670. > / 


If the ation be grounded on a ſpecialty, the-court will” 


not change the venue ; for not being dated atany particular 
place, it may be preſumed to be: omitted, that'it' may 
charge the defendant at any place. 2 Moth 228. ::; 5 
It is not-the courſe of the- court to change the venue 
in-an action of eſcape ;- per Holt. Ch:-Juſt: :-2'dod.: 228. 
The court will not'change the venue in an aCtiorr of cove-' 
nant. 1 Lev. 307 © rd” tons re en © 30k 


_ V. Aions on the caſe. dr ey tft 0 AR 
It hath been obſerved, that for every» right, and for 
_ every injury done a man-.in.his perſon,: reputation-or'pro- 
perty, ; the party hath « remedy, but this remedy--he muſt 
take according to the methods laid down, and rules pre- 
ſcribed by the law ; for which purpoſe there are writs 
framed, and ſettled aftions to which he muſt apply ; 
as debt upon a contract, treſpaſs on' a manifeft and open 
invaſion of his property, &c. |but where the. law has 
made no' provifion, or rather, where no general aCtion 
could well be framed before hand, the ways of injuring, 
and methods of deceiving being' fo yarious, every perſon 
1s.allowed to: bring a ſpecial ation; on his:own caſe. 1 
New \Abr. 44. - Go. Lite. 56. a. . 6: Med, 53," 54: - Nor 
18 it any objeCtion that ſuch aQtion was never brought be- 
fore. as where the leſſor coming to view: the lands, to 


 _ fee if any waſte was committed, being hindered by a ſtran- 


_ ger from-entering the premiſes, br 


aCtion bad. never. been -brought- before. -- Cre. Fac. 4.78. 
1 Rol. br. 108, 109. ol, Fac. 47 


 teaſon | 
eca- . 


'perſon, 'whoſeattendance-is neceflary 'at | 


not 
nlege, 


| on, 'and/-a motion 
was made to change the venue upon affidavix that the ſale 


at will by negligence 


4 doors of his houſe: 
- -|.ecution of the 


ought an ation on the 
caſe againſt him ; 'and' it was held ito lie, though ſuch : 


2R £ Rep. 311, .See 6 Med. 53: 


| ute | 1 
ſomed that no ation will lie: -and Cs. Zire, $1.6; ey 
is a:guod" interpreter: of a law; But per 


Cote, non-uſag 

lt Ch. Juſt. wherever/'an. a: of -parliament! gives: a” 
right, the Common Law jgives'aremedy;/ ſo where the 
Common Law:-gives a right, or -makes/a thing an injury, 
the ſame law gives a remedy or aCtion. 1 Sz/k. -20, 21. 
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| -t. Is what eoer, nd for ht injirict, an aftion on the 


caſe will lie, 
| 2. Attions on the caſe 
toms of England. © 


3 Concerning commons and commoners. 


againſt carrier, and upon the cuſ- 
| 4+ Far conſpiracy... 3 BI T1 v6 34 WS Ia 255 » by | ” 
; ' gs! For deceits,  frautls, and on expreſſed and iniplied war- 
Frantic, \ #4. 5 og S Std mf 206-25 9): 5 1615 219 $9424 

| 7, For and againfi inn-keepers and hofls. 


Ll 7 
b a! : . F 
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9. For 


|| -8. For miſ-feaſance, non-feaſance, negligence. . 
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' Js In what caſer,. and for what injuritt, an attion on the 
\$ aſe will he. bk 0 es 1 5 itee: © - ? 245} > & * & TEE 4 : 
| In alb caſes, where':a+ man has a "loſs, or da- 


EK 4 + a viget 
þ| 


mage 'by the wrong of 'another, he may bave an 'aQion ' 
upon: the caſe to'be- repaired in damages. But an ation 
on thie'caſe doth not lie,” when there is' not any'temporal 
damage; as, againſt a woman, who'pretends herſelf ſingle, 
and: inveigles:a man"into a marriage, whereby he was-diſe 
'turbed in conſcience. ©'T' Lev. na nee #t.'13. See 
r 8:4; 375. Nor doth ation on the! cafe lie; for refuſing 
to adminiſter 'the+facramenit.- 'See 1 8:d;: 34- © Nor' doth' 
aQion''on the caſe lie'for not reading divine" ſervice to a 
man, and the tenants of his manor..''5 Co. 73. a. 1 Rot. 
110. Nor'doth. aQtion' on the” cafe he for a legacy; for it 
is only due bythe Spiritual Law. -Raym-24."" 1 Sid.” 46: 
No aQtion on the caſe lies where-the particular damage 


is not” ſpecially alledged; 7 As if there be-an- ation vpon 


the caſe for ſtopping vp a highway, whereby buyers could © 
not come to: has coal-pit ;' for he _ to':fay thatbuyers. 
were.cominig and/were hindered.” 'See 1 Salt. 15,416. | 
 AXQtion on' the caſe lies not/ for an act not-probibited by 
law, though'it.be'to the damage of the' party; as 'if a leſſee 
burn his houſe. an aftion upon the 
cafe does not lie ; for-the/law does not puniſh him! for 
'permiſſive waſte. 5 Co! 13/6, Cre. Eliz.: 777; 584-" 4 
\Mdod.- 12. If aman erect g dove-cote,”or coney-borough, 
'in- his own land; though-the doves or conies hurt the'neigh- 
'bours, no aQtion' lies: ': Ado. 4.20, 453-' Ita man ſhut the 
inſt the ſheriff, who comes'to do ex- 
ds of another, which are in his houſe, 


[| no ation; lies.” 5 Co. 81. Ado 668. If a maſter give 
{correftion to.the fon. and: heir apparent 


apprentice by! h nk, or pig oi 
his entice, whereby! he becomes and is diſpa- 
raged in his-marriage; B. cannot bave- an aCtion 'upon the 
caſe. fl Eoloigad?7 Mt 1g ene ng I 
_ Hf a ſchool be' ſet up in the fame town where an; an- 
cient ſchool has been time out of mind, by which. the old 
ſchool receives damage, yet no ation upon the caſe lies, 


| becauſe it is lawful-for-a man'to teach. where . he pleaſes ; 


and this is for the caſe of the people. 6 Mod. 46. per Gould, 
| eo ca 11 H. 4 47. '22 H. 6. 14 b. Fitz. Aftion ſur 
£Caj/e 28. 8, G; * Bro. 42. $. C. Fi Noy 1$4:+S. C. cited. 
I Ul: abr. 'T * $, C. I Mod -69:; | $: P. 'per Twiſden 
;arguends. ' In like manner, 'if 1'retain'a maſter in my 
houſe to inſtruft' my: childrets z.though this be to the da- 
mage of the common maſter, yet no ation lies. 11 2, 4. 
47- #4 Roll. Abr: 107. $.C. | So if:L'bave a mill. and 
my neighbour builds another mill upon .his own-ground, | 
'by which. the os why my mill- is diminiſhed, yet no ag 
tion lies againſt' him; for-every one: may ons” leropn. ; 
mill on his own ground-- 2 Ro{/,. Abr.- 107. = Wow 
; LP | BT: $os row 


- 


| 

A © 
Breient, $7. Noy 184." But if-I-have had a mill by pre | 
ſcription in my own larid, \if another erefts'« now! mill 
upon his own land, if this draws away the ſtream from my 
mill, -or ſtops it, or-makes too great: a quantity-of water \ 
run to my mill, by which 1 4 that my 
mill cannot grind as much as it was uſes to Uo,'I ſhall ; 
have an aQtion on- the caſe againſt him. 22: Hin; 6; 14; 
Dyer 188.. x Roll. Abr. 107... 17; &. C203 65 oxris} | 

If I have 100 acres of paſture in a town, ani before! 
this time no man hat ever had any paſture within the 
ſame town, and thoſe of. the town have uſed to. agilt their 
cattle in my paſture; and another, who has a freehold -with- 
in the town, converts his arable into paſture, ſo that thoſe 
of the town. agiſt their cattle there'; whereby 1' ſuffer da- 
mage, yet I cannot have any remedy againſt hjm ;. for it 
is lawful for him. to make the beſt advantage he can of his 
own land. 22 H. 6. 14. Ney 184. 1 Roll, Abr. 107. 

An ation on the caſe lies not for a wrong, which is a 
- felony ; as if a man'kill the ſervant of another, an ation 
upon the caſe does not lie by the maſter” per quod /ervitiam 
amiſit. VYelv. 90s 1 Sid. 375. 1 Lev: 247. Nor doth 
ation on the caſe lie for the battery of a man's wife, by ' 
reaſon of which ſhe languiſhed for {ix months, 'and \then 
died. 2 Rol. 557. A Ws bes Kay 

2. Aflions on the caſe againſt carriets, attd upon the cuſ- 
toms of England. Y ade SS 

If a man delivers goods to a common carrier to carry to 
a certain place if he Joſes thetn, an 'on-the caſe 
ties againſt him ; for by the common cuſtom of the realm 
he ought to 'carry them ſafely. : If a-man delivers goods to 
a common: hoyman, who is: atomimon carrier of goods, "to | 
carry them to a certain place, and gives -him according to / 
the cuſtom for the carriage of them, and after, by default | 


of good keeping of them, they are loft, an aQtion upon'the 
by groapt agent m4 ohugen 1 the: 
F \ b.. N. - 


caſe lies againſt -birn; for 
realm he ought.to keep. and carry them 


And if a man delivers to fich common jwyman 


to carry to a place, and after delivers them {being of :good1 
value) to ariother to keep ſafely in the |boat, and does not : 


diſcharge the hoyman, and aſter they are Joſt 'through : 
negligence, an action upon the \cafe lies 
Hdb.. 2.5. Gro. Fac. 330- pl.-9. $.'G. fays 'the defendant: 
confefied -the receipt, and faid he was -a common 'barge- 
man; but thathefearing to carry it, delivered-it'to 'F. D. 
to ; and that he-gave notice: thereof to the plaintiff, ' 
and he agreed thereto, and diſcharged him of'the carriage. : 
The plaintiff traverſed the diſcharging him, and adjudged 
for the plaintiff; for the delivery by his affent -is not ma- 
terial ; but the only matter traverſable 'is the diſcharge, 
which 1s iſſuable-and found for the: plaintiff; and the judg 
ment was afhrmed on error brought. it: 2 k 
In -aceount for wares delivered ad: merchandizanidum'; 
the defendant pleaded,” that he was robbed- of thoſe goods, 
and of many more of his own goods; it was held, that: 
this might be a- good. plea for a factor or'for a fervant, but- 
not for a common carrier, becauſe he receives a promum”' 
for the charge. Afoor 462. Woodbiffe's cale. | 
A carrier agreed to carry goods of the plaintiff from: 
H to:London, paying him for the carrmage-; and in an ac-? 
tion 'on the caſe brought againſt the carrier, -the 'phaintiff* 
declared againſt him for not carrying-goods, and that-pa-: 
ratus futt Ihr: it was objeCted, that the'declaration was: 
x, for he ſhould have-ſfet forth, 'that' he' had paid for the. 
cartiage, or had tendered the money ; but the'plaintiff had: 
judgment. 2 Roll. Rep. 466. 
Caſe, &c. by the plaintiff, who "was a'merchant, 'ſet- 
ting -forth, that by the Common 'Law +every /ighterman 
ought 'to+ govern his Yighter, that the merchants goods. 
come to no damage; that the plaintiff was aY##chant, and 
the defendant a lighterman, and that hehad carried the: 
plaintiffs: goods from ſuch a place to fuch-a place for hire, 
viz. for ſo mnch money, and that he'had fo negligently 
governed his /ighter that the goods were damnihied;- after 
a verdiCt for the plaintiff, it was objeQed, that'the ation: 
would not lie, becauſe-the plaintiff: had mot averred, that 
the: defendant was ' a' common ' lighter man ; beſides, 'he did 
not ſet forth how his: s'were ſpoiled, but both theſe 
exceptions were"over-ruled ; and though there was no 
2 


"It 


» 


| defendant did:aot undertake to 


vpainſt him.. 


xcn 
promiſe, yet ſince this aQion ariſes" av velflas; fagge, 
no rey 3th to alledge a promiſe, for- the deliv r 


chers is - 
goods to a common' carrier 'implies a cotitraft.. Palm. 


| | $23- 
© ; the plant; goods that they-were lofty and he 
pre! n. I 


iſe in 4rover ro ed, that the declaration 
was. good, becauſe! the plea | guilty: goes to both / 
but this was after a verdicts Si. 24470 


| . Caſe, &c. in which the plaintiff declared, that he de- 
livered to the defendant (being a water- carrier) goods irx 
York to carry them from 40 Londen, and that the 
goods were loſt y after a verdi&t/for the plaintiff Rr was 
obje&ed'in arreſt of tz' thar'there was rio poſitive 
agreement ſet forth between the x 1: A and defendant for 
any certain. the carriage; "behides, the agreement 
was to carry the -goods from Hull to London,” fo "that' the' 
IVEY from Nork to 


ſhall be charged' upon the 


London ; but adjudged, that'he 


eneral receipt at York," and 'that it is\'not requiſite to fer 
forth any agreearent of the Proonzm. $id."gb. 
by\a carrier, 'wpon'a promiſe ef Bur moch 

for carrying goods from' Yor# to Londen; if the'plaintiF in 


his declaration doth aver performance, and doth not hew- 
in what pariſh and ward he brought the goods, it +9 ill 
upon a demurrer. $8i4. 2598. 1 

Caſe, &c. upon-the cuſtom of Zngland againit = +1m/ſ-' 
zer 'of a jp, for: negligent! er apr Foro? 200 wept pavds ;' 
in which a ſpecial verdict x the | ſhip tay in the+ 
river Thames, and/that the govts were delivered on board, 


| /&c. that in the night-time ſeveral perfons 'pretendiny +o/ 


preſs (eamen' by force, ſeized thoſe men' whith were 'in- 
the ſhip, amd the goods were loft 3 that the maffor was to 
'have of the owner of the ſhip, and the mariners- 
wages 'of the maſter 3 the-queſtion-was, whether the mujfer” 
[was chargeable for the loſs of theſe goofs? Tt wasarguedt 
'thatthe was mot, becauſe the mafer 1s but a'fervant to'the. 
'owners, and che receives his wages from them ;- but at-" 
jadged'he is rather an gffcer than a }/erwonit, for he may 
pawmthe thip if he fee poeafion, he may ſell bona -priviturn, 
'Sc. and'though-he receives his wages from the owners, yet 
in effedt he is paid/by the merchant; for it is he who pays 
'the owners, and there is no difference between this caſe 
and 'that of a hoyman or a common carrier. 1 Fent. 


190, 238." 49206 $5 == 
 Aſfampjit for 'money due om' for ſcavage ; upore” 
non fuſer the jury found & bw xv but no 
'/promuſe 'exp :made'to it ; adjudged that an dſump- 
it will lie xr money [a by he wor without an ex- 
(gt renner A Lev. 174- = | ET we 
R againft the defendant 'for negligently \heeping bis 

fire, ſetting forth, that by:the hens, oa rn ever 
houſekeeper is. bound to keep his fire-ſafe at aliitimes, let 
by the negleC thereof, and of: his ſervants and Jodgers,:any 
.damage ſhould happen ; that the defendant being a houſe- 
'keeper. in: Chancery-lane, took a /odger, 'who'kept bis fire ſo 
negligently.that the goods of the planitiff were'burnt z the 
plaintiff had a verdi, but the judgment was arrefted, be- 


| 


+} cauſe the cuſtom was never extended to ſervants or ldgers ; 


'beſides, he fets forth, that h:s goods-were burnt 
but did not fay what goods. 1 'Lut. 33, 

Adj that a common carrier is: liable 'm refpeQ of 
'the reward he'takes, and not becauſe ' the hundred” is tank 
ſwerable:over"to him ; for he was chargeable at Common 
| Law before the 'ſtatute-of 1/inton, 'whithi makes the'hun- 
dred liable; :and the reaſon why he is chargeable 5s, 'be- 
[ cauſe: he might'be robbed by conſentand: combination, ' of- 
which it might'be difficult to make'any proof. '1'Safk. 


14 * ” | : 571 : . 

© hee on the caſe upon 'the cuſtom of the realny 
againſt the defendant, who was maſter-of a\fage-coath, the 
plaintiff ſets:forth, that he took a'place in' the coath for 
ſuch a town,” and that (in the journey'the defendant;*by 
'negligence, loſt the plaintiff*s trunk ; wpon Not guilty 
-pleaded, the_evidence was, 'that the "plaintiff” gaves the' 
tronk to the man who drove the coach, -who promiſed to 
take care of it, bur loſt'it ; and the queſtion 'was, -whe- 
ther the mater was chargeable, and adjudged that he was 
not, unleſs the maſter takes a price for the- carriage of the 


-and ſpoiled, 


* 


- 
. 
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| goods as well as for the earriage-of the ptr ſan, and" then-be 
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3s within the cuſtom as a carrier ig that a. ; is Ne 

chargeable'for the aQs of his /#rvant, but when: they are 
done'in execution of the authority giren by the maſter, 
and then the act of the ſervant is the act of the maſter. 


T Salk. 282. | 4 | Fs, FP | Sts; TP 4 46h 
- "By ſtature 6 4s. c. 31, it ig enaCted, **that if any ſervant, 
thro* negligence, ſhall *cauſe an |houſe or outhouſe to be 
fired, ſuch ſervant being'thereof convifted upon, oath be- 
fore two juſtices, ſhall forfeit 1007. unto the churchwar- 
| dens of the pariſh of, &c. to be diſtributed amon "the 
| ſufferers, as to the churchwardens ſhall ſeen juſt, and 
. upon non-payment, ſhall be committed to. ſome work- 
houſe by a. warrant of one.juſtice, there to_be kept eigh- 
teen months at hard 1abour : and by the fame aft it is en- 
ated, That an a&tion ſhall not be brought againſt any, in 
whoſe houſe or chamber any fire ſhall accidentally bap- 
3 and'if it be brought, then the defendant "mY plead 
| the general iffue, and give the a& in evidence, and if the 
defendant recover he ſhall have treble coſts,” © 


3 4 $KL.1 
S #5 "— 
— | ” 


- 
o 
— > 


_- 


i Fi copyholder in fee preſcribed to have common in B. 
and alledged, that the defendant put his cattle into the com- 
mon," which deſtroyed the ſame, fo that communiam habere 
Hon potuit, ſed totum prificuum ſuum amifit ; and adjudged; 
the aCtion did lie. 9 Rep. 111, © | | 
Caſe, &:. For that he' was ſeifed of ſixteen acres of 
land in Cor/ſham,- by reaſon whereof, he, had' common” in 
rwenty acres adjoining every year after harveſt, / and that 
the defendant had ploughed the ſaid twenty' acres, by rea- 
ſon whereof the plaintiff had loſt his common; it-was ob- 
jeQed, that caſe did not lie, but an aſliſe; but adjudged, 
| a the 70pm might have either aCtion. . Cro. Elz. 199. 
2 Leon. 164. ae Gn dt AGAR © Bet 3 di 
_ "Caſe, for that the defendant having a wood adjoining: 
to.a common, where the S repre and other copyholders 
had common, the plaintiff kept conzes in the wood,” which 
ran out into the common, and eat up the graſs, &:. ad- 
judged, that the aCtion did not lie ; becauſe when the 
. contes were out of the wood, the defendant had no property 
in them, and the commoner is at no miſchief, for he may 
then kill them, Cro. Car, a8; ' - PEITERREtE 
Caſe againſt R. B. for ſurcharging the common ; it was 
_ objected in arreſt 'of judgment, that/ caſe would not lie, 
but an aſliſe : adjudged, the plaintiff might have ei-: 
ther aCtion. Style 164. XR $27 44h 
_ Cafe, &c. by a commoner for digging pits and ſpreading the 
gravel, &c. by which he loſt his common ; the defendant 
pleaded, that he is. lord of the ſoil, and that he did dig for 
coals, doing as little damage to the paſture as he could, 
| and averred, that' he had left common ſufficient ; and 
upon a demurrer to this plea, it was adjudped, that it 
amounted to no more than the general iſſue, and that the. 
lord could not dig pits in the common, for the ſtatute of 
43 Eliz. intends only an improvement by encloſing. 
:d. 106. 2 Cro. 165. TOW EW i” | 
_ Caſe, &c. for diſturbing him in a common, in which the 
Plaintiff declared, that he' was poſſeſſed of a mefſuage, 
and fo many acres of land, &c. for a term of years not 
yet expired, and that for all that time;(nhbur/et & gaudere 
debuiſſet communiam 1h ure pro omni eris levan' & 
cuban”, &c. upon Not 'guilty pleaded, the plaintiff had 
a verdict ; it was objected againſt the declaration, that 
the plaintiff had not ſhewed 'any title either by grant or 
preſcription. © Per curiam, This might be a good exception 
upon a demurrer, but "tis cured by a verdict.” 4 od, 
TX» 7; : {Cr ih ee OR Feet ab att; 
"4. nr nba TI rr (IOET F2EH 
| Ir ſeems agreed, that for a falſe and malicious proſe- | 
eution for any crime, whether capital' or not, by which 
the party may be put in peril of his life, ſuffer in bis 1i- 
berty, / 14 ear” or property, an aCtion on the caſe in the 
natare of 'a conſpiracy lies ; whether the proſecutor pro- 
ceeded fo far as aCtually 
Ep was acquitted, or not... vb 
Where an" aion in nature- of a conſþiracy lieth,. the 
plaintiff muſt” be lawfully acquitted; and therefore where 


_ ; "7 we 


to exhibit an indiftment on, v ich | 
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have this aCtion 
dited, becauſe he was not lawfully acquitted, vis. by 


the aCt of grace, which the court ought. to have allowed 
without pleading it. Dyer 28, 'L "Om wat {ah 


he may again be indicted, 
| unleſs where the acquittal is lawful, © 4 Rep. 41+ 


preferred an indiftment againſt him, which was-returned 
egnoramus, the aCtion lieth. . g Rep. Poulterer's caſe, + 
It will not lie before a man is acquitted of the indi- 


ſhould,” it might prevent the trial at law. - Goldſ. 51. + - * 
Caſe, in nature of a conſpiracy, againſt the mayor, town 
clerk, and gaoler of B. for that the plaintiff bad levied a 
plaint of debt in the town-court before the mayor, &c, 
defendants did conſpire to delay him in his ſuit, and-had 
aQtion lay. x Zeon, 189,  __- >. o.- 
- This ation ought not only to be falſe. but malicious, 
and the malice ought to be proved ; therefore where a rab- 
bery is committed, and the perſon robbed accuſes another 
by miſtake, as being like the offender, the ation will not 
lie. Godb. 206. -. | $7 


turned by the ſheriff to_make their inquiry for the King, 
and being on oath, are ſuppoſed to be indifferent ; nei- 


as' judge. 12 Rep 23. Evans and Barker's caſe. 
cauſe the felon to be indicted, - and accompanies. him to 
.the aſſizes in order to the proſecution, and the. party is 
a: var, no. ation on the caſe will lie againſt him, 
unleſs : he knew that the perſon was not robbed. nx 
Brownl. 9. _ gee | | 


three defendants, for that on ſuch a day and, place per 
conſpirationem prius ibidem inter eos. adinde habitam, and 


the fuit of //7/ham Gunton (one of the now defendants, ) 
and that he-might be detained in priſon for want of bail, 


in aplea of treſpaſs, which ws laid to-tbe damage of the 
faid William Gunton, in 3ool. by virtue. whereof they 
cauſed him to be arreſted, and impriſoned-for the ſpace 
of twenty days, when in truth the ſaid defendant Gunter 
had no cauſe of ation againſt him: Upon Not guilty 


Other two ; and upon a motion in_arreft of judgnient, it 
for that was in an ation of conſþiracy between three, and 
two 'of them being acquitted, "tis impoſſible for one to 
conſpire with himſelf; beſides, the plaintiff did not alledge 


was determined either by a nonſuit, difcontinuance, or 
a verdict againſt the plaintiff ;' and if fo, then the'plain- 


true, and this might have been a good "exception, if the 
of levying 


fendant ; by which it appeared, that be 


of Coney; 1 was adjudged, 'that this was an aQtion 
on the caſe for an : 

the arreſting him, witbout a;cauſe, which was the ſub- 
ſtance © of the ation,” and Hot the conſpiracy. . Moreton, 
juſtice, of a contrary < ; and 10 
reports the caſe,” that this was a plain aCtion of 'conlpi- 


the plaintiff for barretry ; one of the defendants was fount 


there was a T5 pardon by parliament, and plaintiff, 


2" Vor. LL. N 


: 
P br, .. 
. 


q (> r 


| guilty, and the reſt were YT and it was moved in 


— 


— \ 
La. 


did pot plead it, but was jd and yoquined, be ſhall not 
Fac againſt thoſe who cauſcd bit to be/jn- 


If a man is acquitted upon/an inſufficient indiament, 
he cannot have this aQtion againſt. the indiQtors,. becauſe 


and auterfoits aequit is no plea, 


ment, or it. be traverſed. or reverſed by ercor ; for” if ic. 


againſt R, B. and cauſed him to' be arreſted, and that the 
let R. B.. go at large, without bail ; adjudged, that the 


It doth not lie apainſt. the Jury, becauſe they are re-. 


ther will it lie 7 a judge for what he does .in court 
f a man will encourage another, who. is robbed, to 


Aion on the eaſe wherein the plaintiff declared againſt” 
| to oppreſs tie pints .and. to cauſe him to. be arreſted at 
F/ 


they levied a plaint againſt him in the ſheriff's court, - 


pleaded, the Jury found Gunton guilty, but acquitted the 
was objeCed, that this verdiCt had falſified the declaration, 


in his declaration, that the plaint levied in the Compter 


tiff had commenced this aCtion too ſoon, which is very 


defendants had demurred to the declaration ; but tis not 
ſo after a verdi&, 'which, had found the defendant guilty. 
a plaint, without any cauſe of action ;-and - 
therefore in ſuch caſes it ſhall be, intended, that the plaint 
was determined in the inferior court, and againft the de- 
| no cauſe of 

 ]acion ; and as' to -the, obje&ion, that this was an aftion 


r an injury done to the plaintiff; for it was 


inion ; and fo was Saunders, who | 


7 by the words. Fer. conſpirationem. inde werſus, eos habi. 


arreſt | 


\ 


Three conſpired to charge R. B,. with a robbery, and = 


Caſe; &. in the nature of a conſpiracy; for ts. S 
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arreſt of judgment, that one cannot conſpire by himſelf; 


but adjudged, that this being in an aCtion on the caſe, 'tis 
well enough. Raym.. _—— 7 


5. Fer deceits, frauds, and on expreſſed and implied 


_ warranties. 


' A merchant ſtranger, ſhipped 4500 kintals of wood 
to be brought to England, and a great tempeſt arilngs 
the maſter caſt part of it into the ſea, and afterwards 
coming into port, #/d the caftom-officer, that he believed 
2000 kintals remained, when upon further examination 
there were above 1000 more ; and an information being 
exhibited for the forfeiture. of thoſe 1000 kintals, for 
which no cuſtom was paid, it was adjudged, -that the un- 
certain account made with the offices for 2000 kintals 
only before the landing, was good, becauſe it appeared 
there was no manner of deceit, Plowd..1. 

The defendant fold ſheep, and warranted that they 
were ſound, and ſhould be ſound for a year next enſuing : 
.adjudged, that the. warrantry is not impoſſible to be per- 
formed, no more than to warrant, that ſuch a ſhip {hall 
return fafe to London ; fo the aftion will lie. + Owen 60. 

Caſe, &c. in which the plaintiff declared, that in con- 
fideration of 201. paid by Aim to the defendant, he pro- 
miſed to deliver to him 400 pounds of wax on ſuch a.day, 
and that at the day he did deliver 373 pounds of bad wax, 
which he warranted to be good and merchantable ; by 
which he was damnified, &c. the defendant pleaded ar 
agreement between them, as well for the twenty-ſeven 
pounds not delivered, as for the badneſs of that which was 
delivered ; upon which plea the plaintiff demurred, be-. 
cauſe the defendant had not anſwered the deceit ; adjudged, 
that it was not material to anſwer it, becauſe the war- 
ranty, that the wax was good, was after the contract made. 


ou 73» | 
 Afſfumpſit, &c. for that there being a diſcourſe between 
the plaintiff and B. G. about certain hogs of the plaintiff's 
to be put to ma/?; the defendant promiſed in conſideration 
the plaintiff would give B. G. 3s. for every hog put to 


- maſt, that they ſhould be well fatted and redehvered to 


the plaintiff, and the aCtion was brought for Ho hogs not 
r&e/rvered; adjudged, that the ation lay, tho* the de- 
fendant had no manner of benefit by the promiſe, becauſe it 
was grounded upon a dereit, Cro. E!iz. 200. | 

The plaintiff being a merchant in London went beyond 
fea to trade, and appointed the defendant to receive all 
goods configned to him in his abſence, and to pay the cuſ- 
toms, and to diſpoſe them to the plaintiff's. uſe ; afterwards 
twenty pieces of velvet were conſigned to the plaintiff, and 


imported into London, of which the defendant having no- 


tice, cauſed the goods to be landed without paying the cul- 


toms, or agrecing with the officer, by reaſon whereof 
they were forfeited and ſeized 3 adjudged, that for this 


matter a ſpecial aCtion on the caſe did lie. 2 Cre. 265. 

The maſter declared, that B.. G. was his ſervant, and 
had 651. of his (the maſter's) money in his poſſeſſion, and 
that the defendant, to deceive him, procured a letter to 
be written and direCted to the ſervant, and to be delivered 
to him, which he affirmed to be written by the maſter, 
and that he, the defendant, was ſent with it by the maſ- 
ter to the ſervant, who cauſing it to be'read, and under- 
ſtanding that his maſter had therein appointed him to pay 
the money to the defendant, he paid it accordingly ; when 
IM truth, the letter was counterfeited, and he'never ſent 
the defendant for the money : It was objeQed after a ver- 
diQt for the ma/ter, that he ought not to bring the aCtion, 
but the ſervant; but adjudged the aCtion was well brought 
by the after, for he bad the loſs. 2 Cre. 223. 


Caſe, in which the plaintiff declared, that he had 1007. 


delivered to him to pay to HF, R. and that the defendant 
affirmed to him, that he was /Y. R.. and thereupon the 
plaintiff delivered the 1001, to him, when in truth he 
was not the ſaid 7. R. It was objected, that the aCtion 
did not lie ; but adjudged, that the plaintiff having al- 
ledged in his declaration, that the defendant fal/o et frau- 


 dulenter had affirmed himſelf to be /F R, the action would 


lie upon this deceit. _ oor 538. Mr ay 
| The defendant having counterfeit jewels, and &norwing 


them to be ſuch, ſent his ſeryant with them to. the plain- | a colloguium between 


= 


tiff, being a merchant in Barbary, to ſell them there, ana 
the plaintiff ſold them to the King of Morocco far 8902s. 
and the ſervant-received the money, and returned home 
to London ; afterwards the cheat being diſcovered, *the. 
plaintiff was impriſoned in Barbary, and. compelled ta 
make reſtitution to the King ; adjudged, that the aQion 


did lie againſt the maſter. Poph. 143. | 
A clothier made good cloth, to 2 ONS he ſet his pk 


and got a great trade ; another clothier ſet the ſame mar 


upon bad cloth, for which the action was Hronght, and 
adjudged that it did lie. Poph, 143. 2 Cre: 405. & 

Caſe in nature of a deceit, wherein, the plaintiff, de- 
clared, that he, diſcourſing with the defendant abqut tha 
purchaſe of certain houſes, the\ defendant affirmed the 


Ju rent to be ſo much, which the plaintiff believing, 


. bought the houſes ; when in truth the yearly rent was 
not ſo much ; after a verdict for the plaintiff, it was moved 
in arreft of judgment, that this aQtion would not lie, be= 
cauſe there was only a 4: For about. the houſes, and -no 
warranty that they were of that yearly value ; tis true, if 
a man ſells goods and affirms them to be his own, when 
they are. not, an aCtion will lie, becauſe the buyer cannot 
tell who hath any property in them, and fo it will in the 
principal caſe, becauſe the rent is a certain thing, and th 
ſame to every body z but to ans jewel or land is worth- 
ſo much, when tis not, an ation will not lie, becauſe) 
ay be of greater yalue to one than to.another,. $74. 146. 
aſe, &c, for @ geceit ; in which the plainthſ dared 
that he bought GIk of the defendant for ſuch filk, 5c. 
whereas it was of another kind, and that the defendane 
knowing the deceit, fold it to him ; upon Not guilty 
pleaded, it appeared that there was no. aCtual degeit in the 
defendant, TI the merchant, but that jt, was in bis 
factor beyond ſea; but adjudged, that his deceit ſhall 
charge the merchant, becauſe 'tis more reaſonab)e, that he 
who pats a truſt in a deceiver ſhould loſe than a firaoger, 
I DARK, 2, "OE 120" Ys BY | wy ; W 0 
 Aſſump/ut, &c, to pay for a hole a barley-corn a nai 
AE it on ever LA and the plaintiff ayerred, ps 
there were 32 Nails in the- four ſhoes of bjs. horſe, and 
that the barley-corn being doubled in every nail, it came 
to 500 quarters of gates! &, on mon arnp i pleaded, the 
chief juſtice, at the.trial, direted the jury to. give the 
value of the horſe, which was. 8/.” in danjages, and fo 
they did 1 Lev. 111. _. OAT BS | 
| If there be a communication between 4. and B. far the 
buying of certain ſheep, and thereppon B. the vendor fays 
they are his awn ſheep, when in truth they are the ſheep 
of another ; but thereupon 4. þuys them of B. though B, 
made not any expreſs warranty of the ſheep, yet an a&ton 
upon the caſe, in nature of deceit, lies againſt B, 1 Roll. 
br, go. Cre. 4 474. S. C. _ C . 
So if the vendor Xp: that the goods are the goods of 


{a ſtranger, his friend, and that he had an authority from 


him to ſell them to him, and thereupon B. buys them, 
when in truth they are the goods of another ; yet if be 
ſold them fraudulently and falſly, upon this pretence of 
authority, though he did not warrant them, .and though 
it is not averred that he fold them, knowing them to 

the goods of a ſtranger, yet B. ſhall have an_a&ton upon 
the caſe for this degeit. 1 Ro!. Abr, gi. b | 

| In an a&ion upon the caſe by A. againſt B. if the plain- 
tiff declares that the defendant craftily intended, &c. and 
offering to ſell a gelding to the plaintiff, affirmed that he 
brought up that gelding fron a colt, and that the ſaid geld- 
ing was then his own; which the plaintiff belieying, after- 
| wards, that is to ſay, upon the ſame day af\d year, and at 


| the place aforeſaid, did buy the ſaid gelding, &c. the ac- 


tion lies upon this declaration, though there was no war- 
'ranty upon the ſale ; for this was an apparent deceit con= 
 trary to his own knowledge ; and though it 13 not averre& 
that he ſold him at the ſame time, when he afhrmed he 
bred him up of a colt, but that he po/fea the ſame day and 
' place bought him, giving credit thereunto, this ſhall be. 
intended immediately after ſpeaking of the words ; for all 
the words could not-be ſpoke together. | 1 Roll. Abr. gy, 
| WP Sf 
Style 310, 8. C. pt ACE Twas "E 
Sa.in caſe in which the plaingifF declared that there being 


him and the defendant, concerning 
T\--- "je 9 WH Fo 1 NS 


. 


was ſeiſe 


_ warrant them ſo,- if falſe, -no aQtion lies. Cro.. Zac. 4. 
\ But if a man ſells a tun of wine, and. warrants it to 
be found and heck lie it. be gorrupted, an at7iow 
"v4 the caſe lies... 1 New. Abr, $2, 11. þ 
Cat a 


OE or 1 ani regen ee renal ad 
So if a man (clls a horſe, and warrants bio fp be ſound | 


the buying and ling of two oxen. which the defendant 


then had in'his poſſeſſion, that he (the defendant} adrurc 
is ibidem falſo & malitioſe a , {bat theſe oxen were 
His, to which he-giving credit bought'them of. the defen- 
dant for ſo much' money, when. in.truth the faid,oxen were 
the proper goods of 7.8. and that he. the ſaid 7. S. Poftea, 
&c. lawfully recovered the faid oxen from the plaintiff, 
&c. and it was held after verdi&, that the aCtion, lay on 
the, bare affirmation, without any expreſs. warratity, and 
though objeted that it was\not tet forth/ that 'be Jetens that 
the oxen were the oxen of F. $.' nor that he did it decep- 
true. 
I &dn. 08 6 nn OTST Oo OY 
| $0 where the plaintiff declared tht the defendant 'being 

offefſed of a certain lottery-ticket, ſold it to him, affirm- 

g it to be his own, whereas in truth it was not his but 
another's ; defendant pleaded he bought it bona fide, and 
ſold it: On demurrer, Holt, C. J. held, where one having 
the poſſeſſion of any perſonal chattle ſells it, the bare at- 
firming it to be his amounts to a warranty, and an ation 
lies on the affirmation; for his having pofefion is n co- 
lour of title, and perhaps no other title caa be made out ; 
aliter where the ſeller is out of poſſeſſion 3 for there may 
be room to queſtion the ſeller's title, and caveat emptar 
in ſuch caſe to have cither an expreſs warranty or a good 


a 4% + & * 


xitle ; ſo it is in the caſe of lands, whether the ſeller he jn 


or out of poſſeſſion ; for the ſeller cannot have them with- 
out a title, and the buyer is at his ei ſee it, 1 Salt, 
210. dee Sie 4 346. Cre, Jas 167 | þe 
If the plaingil {"# ares, that w 


Goech Elabch 


ercas 


whereto the tithes in S. did belong,. and that the defen- 


dant upon 'the ninth of Fune did affirm himſelf to be law- 


ful incumbent thereof, and that he had right to the tithes 
from the death'of 7. N. 'and after upan, the. ſixteenth of 
Pats the. plaintiff having a communication with the de- 
fendant about his buying of. the defendant the faid tithes 
till Michaelmas following, the ae I tunc ſciens that 


= had ng, right thereto {the defendant not having been 
Inſt 


ituted, &c.) yet Fo & deceptive fold them to the 
plaintiff for 30. and alledges in fa#o, that, N, was 
after preſented, Wc. and took the tithes, Ic.. the aQtion 
does not lie ; for there was. no warranty bps the plaintiff 
ſhould enjoy them, and this affirmation alſo was in time 
PIE, vp the fale.. + Gr0, y Ko 196, VS Moor 497: 


| So if the plaintiff declares, that upon a communication 


between the plaintiff and the defendant, for the purchaſe 
of a certain term for years, which the, defendant then had 
in certain lands, the defendant aſſert to the plaintiff, that 
the ſaid term. was worth r50/1. to he fold 3 to which the 
ſaid plaintiff fidem adhibens did give the defendant. 1 $4 
for, the ſame ; and that, after the' plaintiff, offering the laid 


_ term. to fale, could not get ſo much' for the ſame ;' the ac- 


tion does not-lic ; for here was only a naked affirmation 


of the defendant, that the term was worth ſo much ; and 


it was the plaintiff's folly to believe him. Yelv. 20, 
__ But if on a treaty for the purchaſe of a houſe, the de- 


Nendant affirms the.'rent to be 30/.- per ann... whereas in 


truth it is but 207. and thereby the plaintiff is induced to 
pi ſo much* more than the houſe is worth, the aFtion 
lies ; for the. value of the rent is matter that lies in the pri- 
vate knowledge of the landlord and tenant ; and if they 
ailirm the rent to be miore-than it is,. the purchaſer is 
cheated, and ought to baye a remedy for it, 1 Salk. 211. 

_ If 2, being a. goldſmith,: and baving (kill in jewels and 
precious ſtones, bath a ſtone which he affirms to be a be- 
zoar-ſtone, and ſells it to B, for. 1004. zbi revera.it Way 
no bezoar-ſtone, no aftion lies: againſt L. for.every one 10 
ſelling bis wafes will afficm that Þis waxes are good, or that 
tac horſe which he'ſells is ſound ;. and. yet-if he does not 


Abr, 52+. 11.4, 6, 18. 


/ 
£P 


of his wind and limbs, 'if he be not, an ation upon the 


caſe lies, 1h 44: 6,..18.. 2 Roll, Abr. 96, 8.6. + 


Corn, fc 1086 99h. Boe ons: 144.91. 


in fee of the advowſon of the vicarage of S, 


| elca 


_— IT [7 
TAP 2 ed als win 1. td LE. + arti os i LS Eto ak Eid FEA TEA 
; SD 4 i hails Þ who 4 + þ* WAS \ a oo. WE TIO YT OG TE TRIAD j wy Ec - as”. TI'S ©" 6. y, 
Q a4 -, 4 1" ti wha - ; s _— mw mw OOTY ; y _., © IE) RE WWE PTE oO &. it £ __ s #x; OY RY k 7K 2 
*%E —; EO I YEAR > Dy. = $4 e £ q ©. FOR 7 "T \ PIT > \ 6; a. Vs hors 3 22d! * * oy OVA TT Fs a X RE Kt ov eB X 3" 
E ” by: » Ws  ». * [ . 4 462, bar 4 < 7 Pad * #\$,% \ $4 Sek. - "P, s | 4 7 1 
: FT J * F * W, F240 7" \ ? Fe eA «4 F IR - ST # He 365.4 ®. 7 ” jp s WS» l 4. , 
ag 4 F OY - -_ —_—_— we AS Y -— 
4 , - , 
bh AF * 
6 "4a - 
4 
315 
— bl » 
% . , r 9+) , , : 2 4 OR Ys. 
l "y . > oY . « AL : 2 
WR + - 
$5 £ | Ws * g 
© '\s | : o£ ah 3 Py. 
X by \ © k o 
j 4 e 
! 4 4 . » 
p G x 4 p "4 ap 4 F a « kx : - &E7 p # _ 5 
, : A ( - T ©. lag : So; OO e - p 5 #- "$8 A . s £ | £4 4 , "I a-1 mn 
y 4 - p - F 4 
6 : ” ; ay F f 
Ly _ * R 
my , & ? : < {©0Þ- | . O ; 
. ; "od 7 hs y tf % . jp a 4 - 
= CY 


offers him to me to buy, and warrants him ty be-foynd, 


&c. relying upon which Iduy him, by which I am .de- 
—_ though the' warrant yi betage the fple,. rk 
cauſe this was the cauſe of the fale, amattion upon the caſe 
lies thereupon. 1. Roll, Abr roy [YO "LI 


| - If A.fells a horſe to B. and warrants him to be ſound of 
wind and limb, and clean of legs, whereas he, well known 
that he is ſhoulder-pitch'd, and has ſplints upon. his legs, 
anaCtion lies abainlt EHP this warranky 3 for th I 
imperfetions arts not _ſubje& to the yiew of an unſkilf 
perſon atherwife, x Rell, Abr. 79, oo. 
The plaintiff declared that the defendabtfold him a horſe | 
ſuch a day and place, & adtunc & bidem warrantizavit 
equum predic? to be Tound wind and limb, whereupon be 
paid his money, and avers the horſe had but one eye, &c. 
on plea of non warrantizavit, the plaintiff bad a. verdict ; 
and jt was objeQed in-arreſt of judgment, firſt, that the - 
want of an eye was a viſible thing, :whereas che warranty 
extends, only to ſecret. inhrmities ;,. but to. this" it was an» 
fwered, and refolyed by, the court, that this night be fo 
'and muſt be found to be ſo, fince the jury bave nd that 
the defendant did warrant. Secondly, as the warranty 1s 
here ſet forth, it might be at a time after the ſale, whereas 
it ought to be part of the very contract ; and therefore it - 
is. always alledged woarrantizaudo vendidit ; ſed non alloca- = 
tur ; for the, payment was. afterwards, and it. was that 
completed the bargain, which was imperfe&t without, i 
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© *6. On eſcapes and reſenus. 
. On a a, /a. direfted to the plaintiffs,, who: were fe- 


+ 


7/75 of Norwich,; they. made a warrant to the three fer- 


jeants to.arret.BeG.. which they did,. and let him-eſcape, 
2 which an ig on the caſe Was brought, by them 
againſt th ſrjcantsy pet ie was objected that the ation did 
not lie, becauſe the hertf were not damnified, there being 

no ſuit againſt them for the eſcape; and they-raight die; be- 
fore there was any ; but adjudged that the aCtion did lie be- 
fore any ſuit againſt the ſberiffs, for the perſon arreſted. did 
a wrovg to them by the eſcape, and if they ſhould ſtay till 

they were ſued, he might ie in the mean. time. | Cro. | 


| Eliz, 53, , 


Caſe, &c, againſt the ſheriffs of Bri/o,, for ſuffering a 
man to eſcape who was committed by the commuſwners of 
bankrupts ; adjudged, that an aCtion would lie., Moor 834. 

A_man. was arreſted by the old ſheriff, who. returned | 
languidus ; and afterwards, on leaving bis office, he deli- 
vered the priſoner to the zew ſheriff, who ſuffered him to 
- the action lies againſt him. 2 Cre.: 380, 
The old ſheriff tack a man in execution, and-on leaving 
his office, delivered him over to the new ſheriff; and upon 
a habeas corpus he was delivered to. the marſhal in'executiqn, 
who ſuffered him to eſcape, for which an ation was 
brought againſt him; but upon a demurrer to the declara- 
tion, it was held, that the ation did not lie, 'becauſe the 

laintiff did not ſhew that the o/d feriff delivered the pri- 

ner in execution to the new ſheriff, with the cauſe of bis 
imprilanment... 2.77950. OG IIA ST ig 
Judgment for the. pine in an aQtian for a reſcous, and 
it, was moved, that the party did not ſhew that the perſon 
-was in cuſtody of the ſerjeant from whom he was reſcued ; 
but the plaimiff bad his judgment. Style 342," | + _ 

' Caſe againſt the ſheriff for ſuffering a perſon to eſcape, 
who was taken upon a capias excommunicatum.; upon Not 
guilty pleaded, tbe. plaintiff -had. a .verdit/;; but. jt was 
moved un arreſt of; judgment, that this\aQtian would not 
lie, becauſe the [along matter, was ſpiritual, . (viz.) an 
 excommunication.. for pot paying. tithes, and therefore the 
plaintiff ought.to have his remedy in the Spiritual-Court ; 

it 1s true, the origina] matter is ſpiritual, and: after the 


_ | excommunication the proceſs ifſues out of the Spiritual. Court ; 


but it, is direQted to 2, temporal officer, and.,executed by 


bim,. and he ſuffering .the pecſpn' to eſcape, this-is, a-per+ 
ſonal-injury, and; 


t relied ypon the, caſe of the ſheridfy of 
Jaing® has bis judgment; 8 JARDIS 1 $4 
. l 


the conſequential damages are temporal; = 

but the; court relied * 

fo nN Þ is RAS, . 
# &c+. againſt the | fecing 


| ffs of Londen, for fv 
iloner to eſcape. who, was taken-u pon, meſhe procgfs.s ths 7 
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- was laid for common inns, &c., 
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defendants pleaded n reſcous, in- bar to_this aQtion ; the | 


plaintiff replied, that the perſon who eſcaped was arreſted 
in the pariſh of St. Andrew, Holbourn, in the county of 
Middleſex, in which'county there is a priſon called New: 


| gate, to keep priſoners arreſted 'for debt ; whither they 


ought to be-carried in ſome conyenient time after the ar- 
reſt ; and that the defendants might have carried this per- 
ſon thither within half an” hour, but did not within two 


_ days after he was arreſted, but kept him in an alchouſe, 


which was not a place of fafe cuſtody; and- that the 
reſcous, if any, was made in the ſaid houſe ; and upon de- 
murrer to thijs replication, it was held to. be. all' matter 
which might be given in evidence, and upon which no 
iffue could be taken. 1 Lutw. 128. See titles Eſcape 


and Heſcous, 62s 
x 7. For and, ape tidbeedars, © i OE COT 
In an aQtion-againit an innkeeper, the. iſſue was, whe- 


| ther the goods were ſtolen through his default ; the'evi- 


dence was, that the 17 was full of gueſts, and the inn- 


keeper refuſed ro entertain the plaintiff, who thereupon. 


aid he would make a ſhift ; adjudged, that if the in was 
not full, an aCtion lay againſt the innkeeper for his refu- 
fal. Dyer 158, 266. © 4 Rep. 8. Southcote's caſe. '8 Rep. 
Caley's cafe. gr 4 Ca icſs 
he plaintifF declared, that it was the cu/fom for com- 

mon inns to keep the goods of their gueſts ſafe ; that he 
was hoſpitatus im hoſpitio, but did not fay communi, and 
that his goods were embezzled ; and this being objeEed-in 
arreſt of judgment, it was diſallowed, becauſe the cuſtom 
An inrkeeper defired his gue/? to put his goods in ſuch 

2 ane under Jock, otherwiſe he would not warrant the 
ſafe-keeping ; the gueſt was negligent, 'and left the, goods 


in an outward room, but not locked, and were taken 


away ; the innkeeper ſhall not be' charged in an aQtion. 
Dyer 266. be BRA. 13 668 6 

If a' gueſt leave goods with an innkeeper (who hath no 
profit in keeping them), telling him he will return in two 
or three days, and in that time the goods are ſtolen, the 
innkeeper is not liable, without a ſpecial promiſe for the 
ſafe-keeping ; becauſe, when the plaintiff departed for ſo 
long a time, he is not a gueſt, but if- he go out in the 
morning and return at night, he is a gueſt. © 2 Cyo. 188. 


© A ſervant lodged in a common inn with the goods of 
_ his maſter, which 


were there loſt, the ma//er may have an 
action againſt the innkeeper ; affirmed on error in the Ex- 
chequer Chamber. 2 Cro. 224, | : 
Caſe againſt an innkeeper, upon the cuſtom of England, 
for the ſafe-keeping the goods of his gueſt, muſt be 
Ls in the county where the inn is. Godbole. ' 29 
12. PEE 
Caſe, &c. lieth againſt an innkeeper for denying lodging 
to a traveller, if he have any to ſpare, for his money ; 
and in ſuch action the plaintiff need not ſhew that the 
defendant hath licence to keep an inn; and this ation 
will lie, thougn he take down his ſign, if he ſtill keep 
the inn; it was likewiſe held, that it is lawful for any 
man to build an 7", if it is not ad nocumentum, &c. and 
that if the defendant is indited for building it, theſe 
words muſt be in the indiment, otherwiſe it is ill. God- 


| bolt 345. 


In Caley's caſe before mentioned, theſe points were re- 


. ſolved, that if the gueſt gives his horſe to the hoſtler, and 


requires him to put the horſe to graſs, and he doth ſo, 
and afterwards the horſe is ſtolen, he ſball not be charged, 
becauſe *tis not infra hoſpitizem ; but if the mmnkeeper put the 
horſe to paſture, without- requeſt, then ?tis otherwiſe ; 
and' that if a writ: be brought againſt an innkeeper, it 
need not mention that he keeps a common inn.' '8 Rep, 
Caley's caſe. | FRE; oks PIP ES.; 

: A-'ſtranger came to an 7:7 with an horſe without the 
knowledge of the owner, and there left him at hay ; the 


horſe remaihed there till he eat out more than' he was 
worth ;/-the owner hearing where he was, 'demanded"him 


of the innkeeper, who refuſed 'to deliver him ' without 
paying for what he had eaten ; the court was divided, 
whether the innkeeper might keep the horſe ; but this 


doubt was reſolved in a cafe about five years afterwards, ; 


ct 


than the value of the horſe, then the innkeeper may c 


| give {x-pence livery fora day and night, 


8. Fer mi.  feaſance, non-fraſance , and negligence. £ my "A. 
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viz.) that he might keep. the horſe till be was ſatiobed for 
is keeping, and. ſhould. not -be put-to. bis ation againſt 
the pe! - the inn, | x Bulf. 170... 2 Rglb, 
wes '* = the opinion of, juſtice Deder:dge, that if a- tra» 
veller lodgeth three days together in a common inn, -that - 
in ſuch caſe the innkeeper is not anſwerable if his goods 
are ſtolen out of his chamber ;. but the court was. of: an+, 
other opinion in Drope's, caſe ; for clothiers and-others 
coming to Londen to ſell cloths and cattle, ſtay commonly 
a week, and if they are robbed in the.inn, the inn-keepers 
ſhall be charged in an ation. Latch 88, 126. ..,-_ 
In an ation. on the.;caſe brought againſt an innkeper 
for goods ſtolen out of the inn, the defendant pleaded in 
bar an agreement made between him and. the plaintiff, 
that he (ihe defendant) would not be chargeable for any 
o0ds brought thither, by his gueſt, but for ſych as were 
elivered either .to himſelf or to his wife ; and this was 
adjudged a good plea... Moor 158. 
Caſe, 8&c.. againſt an innkeeper for an horle,, &c. the 
defendant pleaded the general cuſtom, of the realm, that 


' where an horſe is put to an inkeeper to keep, and .con- 


tinues ſo long in the inn; that his, meat amounts to, more 
four neighbours to appraiſe ,the horſe, and. ſet a yalue 
vpon his meat ;. and if it appear to them, that. it comes to 
more than the. value of the horſe, then the innkeeper may 
detain him as his own'; and upon demurrer to this plea, - 
the plaintiff had judgment, . becauſe there is no ſuch ge- 
neral cuſtom of the realm, *tis only ſo in London and Exeter ; 
but it was reſolved: that an innkeeper might detain an 
horſe for his meat, or might have an ation on the caſe 
for.it. Moor 8976.  _ HV Hs SE RES 
Treſpaſs for aflault, battery, and taking his horſe in 
Cheapfide ; the defendant, as to the afſault and battery, 
pleads Not guilty, and as to the reſt he ſet forth, that he 
was an imnkeeper in St. Martin's pariſh, and. that the 
plaintiff came to his houſe and agreed to piye 25. fer 
week for his lodging, and 64, for his horſe foF a day and 
night; and if he did not pay the ſame, and 10s. more, - 
which he owed the defendant, then he ſhould detain the 
horſe till he was paid, and ſhews how long he lodged 
there, and how many days, &c. his-horſe was there, and 
how much was due, ny becauſe it was not paid, he de- 
tained the horſe, till the plaintiff took him out of his. (the 
defendant's) ſtable, and rode him to. Cheap/ide, where the 
defendant retook him, as he might lawfully ; and upon a 
demurrer to this plea, it was inſiſted for the plaintiff} 
that the defendant might detain the horſe for his hay and | 
oats, whilſt he was in his poſſeſſton, becauſe it was in 
nature of a diftreſs, but he' could not retake him when 
once out of his poſſeſſion. . Sed per curiam, If he bath the 
horſe by &/r2ſ5, then the taking him out of his poſſel- 
fion is a'reſcous, and in ſuch caſe he may retake bim ; 
but here he had a property as well as a poſſeſſion by the 
agreement of the plaintiff, viz. to detain the horſe, if he 
(the plaintiff) did not*pay for his 10dging, horſemeat, 
and a debt of Tos. and having a property as well as the 
poſſeſſion, | he might retake him. 2 Roll. Rep. 448. _ 
The plaintiff declared, that he was an Þo/fler, and that 
the defendant brought an horſe to him, and agreed to 
ard becauſe the 
orſe had been there ſo many days and nights as amount 
to 29/1. he brought the ation, and declared {zcet ſeprus 
requeſt, the defendant had not paid the money ; it was 
inſiſted for the defendant, that there ought to Kore been . 
a ſpecial requeſt ; but adjudged, that where the ground of 
the aCtion is a debt, there the law induceth a promilſe, 
and in ſuch 'caſe the” r7egue/? is not ifſuable, nor any part. 


of the confideration ; and in this caſe this promiſe 1s in- 
tire, and the plaintiff miay demand for ſo many days and _ 


nights together, without bringing an aCQtion for every 64. 
and that if a man brings an horſe” to an inn and leaves. 
him in the ftable, 'without any ſpecial apreement-to pay,. 
&c. the innkeeper may detain him till he is ſatisfied for 

the keeping ; and if he eat more than he is worth, he. 
may get him appraiſed, and juſtify the ſale, Yelv, 66. _ 
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| Cafe, for that B. G. was excommunicated, and" the | 
FD Boy. «d to the. defendant, who,was curate | 
of the pariſh, where B. G. lived, in order-to publiſh. at in 
| the charch, and that he. maliciauly eaſed: 0ug the,vame 
-of B. G. and put. in. the name af tbe. plaintilfy, and-tead 
it in the bore, by rea(gn, wherW be was forged 40 b- 
\clle himſelf ks divine ſervice, any to, be at the xxpence 
to procure a dilcharge ; it was objected, that: this aQtion 
would not lie, becauſe the: matter) way ſdiritual ; but ad- 
judged, that tho' the excommunicatian and the-denouncing 
it was ſpiritual,. yet the raling the inftrument was the of- 
ror and, that is temporal, Crg. £112. $3805 * 
Caſe, &c. in, which. the lainuf, did;aot declare upon 
the ultom' of the realm, ſafely to keep fire, $9c. but that 
the defendant ſtanding. at, his door, hot-at a fowl, and 
Kite his ncighbout's houſe, for. -which., the - aftion was 
brought, and adjudged good 3 but it had not been good, 
if he had declared on the cuſtom... Gro. £lizs 10. 
Caſe, &c. for that the plaintiff brought a wrt of entry. 
gainlt, B, G. returnable O#ab. Mich. and delivered it:to. 
hn pi ef Pad was theo znder ſheriff, t0 . execute! 
forma Juris, and gave him a fee, who (ummened the ſaid | 
'B.4&, but, intending to deceive: the plaintiff did not.re- | 
turn the writ at the day, per quod retardatus. fuit to re | 
| cover the-lands z the plaintiff had a verdict ; it was in-| 
fiſted'to ſtay the judgment, for that the ation-ought.to be. 
brought againſt the high er; and not againſt bis 
ſheriff; but adjudged, that, the aQtion- is well brought | 
> 5'g t the under ſheriff}, for 'tis embezzling: the writ. ' 


{1 | 


*, Vy 1; 3 1 ONT ET Ut. 08 
* A cuſtom was laid by the lord of a wanor,, that all the 
 refiants and inhabjtants there hag. uſed, to grind/at his mill, 
and that the defendant being. an iphabitant there, had 
built a mill contrary to the. cuſtom ;/ now, tho* the cuſ- 
tom was laid generally againſt all the inhabitants, yet 'tis 
good, becauſe ſuch a preſcription by way; of tenure had. 
hen hog. and if fo, a.fortzor; 'tis good. by. way of cuſ- 
tom. 2 Bulft: 195. | | 

Cafe, for that the defendant being a ſurgeon had upder- 
taken the cure of the plaintiff's ſervant, | whe. was bruiſed 
by a cart, and that he was not only careleſs in the cure, 
but applied unwholeſome medicines, per quod ſervitium 
amiſit for one year ; adjudged, that the ion jon lay, be- 
cauſe the defendant had undertaken. the. eure. 2 Bu. 


- IT ; : 15 WM 
Sf, for that the defendant tam negligenter £5 improvide 
| ener zgnem, that the plaintiff's houſe was burnt ; upon 
ot guilty pleaded it was found, that the 'plaintiff was 
only tenant at will ; adjudged; that at Common Law no 
aQtion lay againſt tenant at will, or for years, for permiſ- 
froe waſte ; but for voluntary wefte, 'tis otherwiſe. 5 


+» I'Þ ; | | x TT-LT ; "1 
*F ej bound to repair a ſea bank, and the danger is 
become inevitable thro” his negligence, or.if he+is not able 
to repair it, by reaſpa whereof, other . perſons are charged 
to repair itz in ſuch caſe each of them: may: have an ac- 
tion on the caſe againſt bim, who ought-to repair it; 'and 
| recover damages according to their loſs. 10 Rep. 139. 
_ Cafe, &c. in which the plaintiff declared, ' that the de- 

fendant. took his (the plaintiff's): gelding to depaſtare, at 
25. per week, and. that-he. (the defendant) was: to keep: 
the geiding fately, and to.redeliver him to the plaintiff 
when he ſhould be thereunto. required ; but that he .-had 
kept him To negligently, that he . was | taken away by 
perſons unknown ;. upon a demurrer. to: this declaration, 
the better opinion was, that the ation would lie, it being 
upon the negligence and the ſpecial promiſe of the defendant, 
&c.. but that the plaintiff ought to alledge a reque/# for 
the delivery, and likewife to alledge, that - the hor e- was 
ſtrayed or.loſt, . Mer 543... 4 0 
BE plaintiff dartham entered into, a recognizance 
with Sir Franas Willoughby, to:one Tracy, and for the debt 
of the ſaid Sir Francis, who, together with one Fox, his 
ſervant, entered into a bond. to. Markham, ta fave him 
harmleſs,. &c. in which the recognizance was recited ; 
but there was a blank Jeft; for the chriſtian name and 
dwelling place of the ſaid Tracy; which aſter the ſealing of 


the bond, .and without the aflent of -the- plaintiff Markt: | 
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tiff brought an aQtion on the caſe againſt the defendant, 


Having before brought ah aCtion of debt againſt Fox upon 


this 'bond j- and this matter being proyed at the trial upon 
thei bond, he was nonſuited, hs after a preat debate ad- 
| judged, that. this aCtion on'the caſe would lie againſt the 
| defendant for - filling up this bond Wfter it was ſealed, 
A, man had two' cloſes adjoining time out of mind, 
and he ſold one of the cloſes to //. p. the queſtion was 
who ſhould repair and make the fences; the court was di- 
| vided, viz, twb judges,” that the vendor ſhould do it, 
and 1wo judges that the vendee ſhould. Mor 975. _ 


| Caſe againſt an appayiter, who having a citation againſt 


the plaintiff, returned, that he had ſummoned him, when 

' intruth he'bad not, by reafon whereof the plaintiff was 
excommunitted ; "adjudged, that the aQtion ' would lie $ 
and fo it will againſt an arcbdeacon for refuſing to indu&t 
a clerk. Aﬀdoor 835. | 


Caſe, &c. in which the "plaintiff ſet forth- a eu/fom, 


that all the inhabitants in certain ancient mefſuages, held 
of -the biſhop of Saliſbury, in that city, uſed to grind all 
the corn which'they ipent in their houſes or old, at certain 
' mills called the Biſhops mills, &c, and not elſewhere, 
without leave of the biſhop, and derived a title to him- 
ſelf, under a leaſe of thoſe made to him anno 11 Fac. and 


nder | alledged, that the defendant at ſeveral times, from & A+ 
to. 12 Fac. had'ground his corn elſewhere, &-:. the plain- 


tiff had a verdict, but could never get judgment, becauſe 
the cu/fom was unreaſonable for a man to grind. all bjs 


corn at the mills, &c. which he fboulg ſel; 'belides, da- © 


mages were aflefled for not bringing his corn to be ground 
at the mills ſeveral times, from the ſecond year to the 


twelfth year of king Fames, when the plaintiff's leaſe 
commenced in the 


887. 


that a warrant upon'a ff. fa. 'was directed to him by the 
ſheriff, to levy. a debt at the ſuit of the plaintiff, and 
that the: defendant had levied the money and concealed the 


warrant, and made no return thereof ; after a verdidt for = 


the plaintiff, it was moved in' arreſt of judgment, that 


the ation ought not'to be brought againſt an wnder-bailiff 


but againſt the /beriff, for even an under-ſheriff ſhall not 
be charged for not returmng' a writ ; which is very true, 
where there is no perfonal wrong ſuppoſed to, be done b 
him; but in the principal caſe the bailiff is charged wi 

a perſonal wrong by concealing ' the warrant after the mo+- 
| was levied, therefore 

I L. Rep. 78. , Fs 03 op | 4 

Cafe againſt a bargeman, 'who juſtified, for that there 

were ſeveral paſſengers in his barge, and a ſadden ftempe/t 
arifing, all the na, in the barge were thtown overboard 
to ſave the, lives of the paſſengers, amongſt which the 
\ goods' of the plaintiff were thrown' over, and that he had 
not any notice that there was money in the pack ; adjudged, 
that the ation would not lie, becauſe what the owner 


and in defence of their lives. 1 Roll, Rep."19.- | 
- "Cafe againſt the defendant for making a. 7a//e affidavit 


' in Chancery, by reaſon whereof ke was damnified to ſuch 


a ſum; there was a verdict for the plaintiff, and damages 
' to. gool,” It was aoged in-arreſt of judgnient, that the 
ation would not lie, but; that the , plaintiff ought to 


take his remedy by inditment ; for when a man is-com-. 


pelled to give evidence ; if *tis falſe, he ſhall not be pu- 
niſhed by an-aftion on the caſe : # per curiam, the. judg-. 
' ment was ſet aſide. 2 Rol. Rep. 195. * . 


| Caſe, &c. for taking away a box with writings ; the 

+ "Tt - : : q : >: VT *. 

plaintiff had judgnient in an znferior court ; and upon 'a 
writ of error brought, "the error. aſſigned was, that. the 


plaintiff in' his declaration had made no title to the box, 
neither did he ſet forth that it was /oched, ſealed or nailed, 


| nor'the quality 'of the writings, whether bonds, releaſes, 


or 'other- deeds, or evidences in particular, and for theſe 
reaſons, amongſt others, the judgment was reverſed, 


\Coſe,” Sc: in which the plaintiff declared, that he was 


ham, was filled up by the defendant Gome/fon,. by reaſon 
Vor, 1. N®. 3- ; | "Ws 


| poſſeſſed of fuch'goods in Eaten, and that in conſidera 


| whereof the faid bond was/void, atid thereupon the plains 4: 


enth year of that reign. Moor 


Caſe, &c: againſt a barliff of a liberty, ſetting forth, ; 


e aQtion lies againſt him, - 


the barge did in this caſe, was occafioned by the a2 of Goa, 


TY »& 5 


tion of- 28. paid by him to. the defendarit at 'London, he 
promiſed, that if the plaintiff would deliver the goods to 
_ the defendant, he would carry them aboard ſuch a ſhip, 
and averred, that he did deliver the goods to: the defen- 


dant, but that he had not carried them aboard the ſhip ; | 


_ upon 701 afſump/it pleaded, the plaintiff had a verdict ; 
and it was objeCtediin arreſt of judgment, that the decla- 
ration was ill, becauſe the plaintiff did not fhew when 
and where he delivered” the goods to the defendant, but 

_ only generally, that he did deliver them ; adjudged, that 
it need not be ſhewed preciſely, becauſe 'tis only an inr 
ducement to the promiſe. Godb. 41. | 

Leſſee for twenty years made an under-leaſe to T. S, for 
one year, who after the end of the year, and before the 
firſt leſſee re entered, took up the plants and other things 
which were fixed to the freehold, and the leſſee for twenty 

years brought an action on the caſe againſt him; adjudged 
that it would lie. 7. Tones 224. | 

Caſe, &c. in which the plaintiff declared, that he was 

poſſefſed of an houſe, &:c. which had three windows on 


the north fide ect adbuc poſſeſſuonatus exiſtit, and* that the 
defendant was poſſeſſed of an houſe and a void piece of 
ground adjoining to the plaintiff's houſe on the north fide , 


et adhuc poſſeſſionatus exiſtit, and that bis (thE plaintiff's) 


lights were antzent lights time out of. mind ; and that. the 


defendant had built ſuper vacuam peciam"terre, and there- 
by ſtopped his (the plaintiff's) lights ; upon Not guilty 
pleaded, the plaintiff had a verdict ; it was objected in ar- 


reſt of judgment that the declaration was repugnant, for 


the ground could not be vacua, ſince it __ that the 
defendant built upon it : Sed per curiam, "That part of the 
declaration ſhall be rejeQted as ſurpluſoge3 beſides, part of 
it might be ſtill vacua and not built on, and ſo it ſhall be 
intended. H-. Tones 326. 

Caſe, in which the plaintiff declared, that the defen- 
dant being a coachman, did by careleſs driving his coach 
break a pipe of wine of the plaintiff's which lay in the 
ſtreet, by which much wine ran out and was loft, and 
the defendant being arreſted for the ſame, he promiſed, 
that if the plaintiff would forbear to proſecute him for the 
ſaid wine, he would pay him as much as he was damni- 
fied ; after a verdict for the plaintiff it was moved in ar- 
reſt of judgment, that the declaration was ill, becauſe the 
plaintiff had not averred how much the wine was worth 
which was thus ſpilled ; and therefore the defendant could 
not tcl} what fatisfaQtion to make ; neither did the plain- 
tiff alledge that he required the defendant to make fatisfac- 
tion ; but adjudged, that by the declaration it appears, 
that the plaintiff had damage done to his wine, and that 
the defendant had not ſatisfied him for the damages, or 
made any tender of amends; and as to the value, that 
was now made certain by the jury, and the defendant is 
bound to take notice of what damage he had done. Style 

8. ; | | 
4 Cab, &c. for that the defendant did ride an unruly 
horſe in Lincoln's Inn Fizlds, &c. which broke from the 


defendant and run over the plaintiff and grievouſly hurt 


him, &c. Upon Not guilty pleaded, the plaintiff had a 
verdict, and it was inſiſted in arreſt of judgment, that it 
appears by the declaration, that this happened againſt the 
defendant's will, and ſo damnum abſque injuria ; but ad- 

judged, that the defendant was in fault to bring an unruly 
| horſe into a place where miſchief might enſue, by reaſon of 
the concourſe of the people ; and that it had been adjudged 
an aCtion lay againſt a butcher, who had made an ox run 
from his ſtail and gored the plaintiff, and this was alledged 
in the declaration to lie in default of penning him up. 
1 Sent. 295. | 


' 9 For nuſances. 

l: is clearly agreed, that for a common nuſance, which 
is an offence againſt the public, either by doing a thing 
which tends to the annoyance of all' the King's ſubjeQs, 
or by negleCQting to do a thing which the common good 
requires, no aQtion on the caſe will lie ; for this would 
create a multiplicity of aCtions, one man being as well in- 
titled to bring an aCtion as another ; and therefore in ſuch 

' caſes the remedy mult be 
King. _ Co. Lit. 56. a. 1 Roll, Abr. 88, 110, 2 Roll. 


-| and a recovery thereupon, an 


| | by -law by them made. 2 Lev. 252. 
by indictment at the ſuit of the. 


. A.Q FT: 
Abr. 140," t4r. "Moor tBo. 4 Ceo, 18. 9 Co. t19/ 
2 Brownl. 147. Vaugh. 341. . Cro. Eliz. 664. 3 FI: 
294. Carth. 191, 451. 1 Salk, 15, 
- But if by ſuch a nuſince I ſuffer a particular damage, 
as if' by ſtopping vp ajhighway with logs, &c, my hott 
throws me, by which Fam wounded or hurt, an aCtion 
lies.” ” Co. Lit. 56.” Cr. Fac. 446. 1 Keb, 847. 2 Tones 


I F, e . 
Alfo an ation. lies for continuing a nuſance, as where 
for ereCting a nufance 2 die Febr. the defendant pleaded a 
prior aQtion brought for erefting a-nuſance” 20 dir Martin, 
I averred theſe to be the 
ſame nufance and ereQion ; and on demurrer- the plain- 
tiff had judgment ; for though he cannot have a new ac- 
tion for-the ſame ereQion, yet he may for the continuing 
the ſame nuſance. 1 Salk. 10. OE 


VI. Aions on the caſe upon a 7 "N | 

: An aſſumpſit is an »Gion the ax a patty injured, 
for the breach or non-performance of a contraCt legally en- 
__ ys is founded - a contraCt either expreſs or 
implied by law, and gives the party damages in _propor- 
tion to the loſe he 4. faftained by the lactis ofthe 
contraft. 4 Co. 92. Moor 667. rognand 

But here it mult be obſerved, that the faw diſtinguiſhes 
between a general indebitatus aſſump/it and a ſpecial afſump- 
fit; for though they come under the denomination of ac- _ 
tions on the caſe, and the party is to be recompenſed in 
damages alike in both, yet the firſt ſeems to be of a ſupe- 
rior nature, and will lie in no caſe but where debt willlie 
but for a particular undertaking, or collateral promiſe to 
diſcharge the debt or duty of another, a ſpecial affimpfh 
muſt be brought. 1 New Abr. 163. | 

If 4. and B. having dealings with each other, make up 
their accounts, and B. is found in arrear, and promiſes 
to pay the balance, an a//ump/it lies againſt him, and A. 
need not bring a writ of account. Cro. Fac. 69. Yelv, 
70. ; | ; 

So if A. gives money, or delivers goods to B. to mer- 
chandize therewith, and B. promiſes to render an account, 
aſumpfit lies on this expreſs promiſe as well as account. 
1 Salk. 9. 

So if a tenant being in arrear for rent, ſettles an ac- 
count of the arrears with his landlord, and promiſes to pa 
him the ſum in which he is found in arrear, an aſ/ump/it 
lies on this promiſe. 1 Roll. Abr, | 

But if the obligor in a bond, without any new conſider- 
ation, as forbearance, &c. promiſes' to pay the money, 
an aſſumpfit will not lie, but the obligee muſt ſtill purſue 
his remedy by aQtion of debt. 1 Roll. Abr. 8. 

So if -a man leaſes for years, reſerving rent, an aſſump- 
fit will not lie, becauſe it favours of the realty, ' x Roll. 
Abr. 7. | | ea” 

Ac indebitaizs aſſumpſit lies for money by cuſtom due 
for ſcavage ; adjudged upon a ſpecial verdiQ, by which it 
was found, that the ſum demanded was due by cuſtom, 
but that there was no expreſs promiſe to pay it. 2 Lev. 
174» | 
"if a man by grant of the King hath fines pro /icentia 
 concordandi, and one will not pay a fine, he may have an 
indebitatus aſſumpſit for it. 3 Leon. 179. 

Neither debt nor general indebitatus afſumpſit will lie 
againſt the acceptor of a bill of exchange ; tor his engaging 
is but a collateral promiſe, on which a ſpecial aQtion on 
the caſe lies, founded on the cuſtom of merchants ; but 
debt or a general zndebitatus may be brought againſt the 
drawer, as for money received for the uſe of the party. 
Hard. 485, 4.86. 44 

Alſo if A. delivers money to B. to pay over to C. and 
pives C. a bill of exchange drawn upon B and B. accepts 
it, C. may have an indebitatus afſumpſit againſt B. as 
having received money to his uſe, but muſt not declare 
only on the bill of exchange accepted. 1 Yent. 153. 

An indebitatus aſſumpſit lies for 201. forfeited by the or- 
dinances and conſtitutions of a company, for not” ſerving 
in the office of ſteward of the company, according to a 


. o 


-- 


. If one receives my rent under pretence of title, I may 


have an indebitatus a/ſump/it againſt him. 2 Mod, 26 


* 
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[-'$9 where 4. took out adminiſtration to a perſon ſup» 


poſed to have died inteſtate, 'and appointed F.. S.' his at- 
torney, who received money, &c. and paid it to the admi- 
niſtrator;z aſterwards a will appearing, the letters of ad- 


miniſtration were called in, andthe executor brought an | 


indebitatus aſſumpſit againſt the attorney ; who objeCted, 
x. That he acting only as attorney for him, who in fat 
was adminiſtrator, the-receipt of the money wag not his 
but the atlminiſtrator's: And 2dly, That the aCtion ought 
to have been a ſpecial a//imp/it, the money being received 
by ſpecial authority, and that expreſly to the uſe of an- 
other ; but the court held, that the authority being void, 
it was a receipt of ſo much money for the uſe of the plain- 
tiff 'oh' an implied contraCt, for which an indebitatus af- 
ſumpſit well lies. 1 Salt. 27. oh a hs 
It a feme ſole marries a man, who in truth is married 
to another woman, and he makes a leaſe of her lands and 
receives the rents, ſhe may bring an ndebitatus aſumpfit 
againſt him for ſo much money received to her ule ; ad- 
judged after verdi&t, though objeCted, that he having no 
Tight'to receive, the tenant remained ſtill liable, and he had 
his remedy over againſt the huſband ; but the court held, 
that he being viſibly a huſband, the tenant was diſcharged, 
at leaſt that the recovery in this 2Qtion would diſcharge 
the tenant, as it would be a ſatisfaction to the true leffor, 
1 Salk. 28. | DN 
© If a ſheriff levies money upon a fer? facias, the plain* 


_ tiff may have an indebitatus aſſump/it againſt him for ſo | 


nyuch money received to his uſe. Comb. 430. 

If A. takes an apprentice and receives gol. with'him, 
for which he is to teach him histrade, and make him free 
of the city of Zondon,* and being no freeman himſelf, the 
boy is bound likewiſe to a freeman; admitting that by the 
cuſtom of London, the laſt binding will not make him free 
without aCtual ſervice, yet an indeb:tatus affumpſi will not 
lie, nor has the party any remedy, unleſs for the cheat, or 
on a ſpecial ation on the caſe for not making him a free- 
man. Comb. 431. | | 

If three are bound in an uſurious obligation, and one 
of them pays part of the motiey, and afterwards the obli- 

ee brings debt againſt one of the obligors,” who avoids the 
bond for uſury, yet the obligor who paid the money can- 
not maintain an ndebitatus aſſumpſit for it, for he is fm oa 
_ eeþs crimimis, and having parted with his money freely, 
he comes within the rule volenti non fit injuria. 1 Salk. 22. 
* But if A. pays money to B. upon a miſtake, as think- 


ing that there was ſo much due on account, &c. he-may. 


maintain an a//ump/it for it. 1 Salk. 21. | 
So if a man pays money upon a policy of aſſurance, 
ſuppoſing a loſs, when in truth there was not any, he may 
britg an mdebrtatus afſump/it for ſo much money received 
to his uſe. Skrn. 412. KS 
So if A. gives money to B. to pay C. upon C.'s deli- 


vering up writings, &c. and C. will not do it, an imde- 
b:tatus will lie for 4. againſt B, for ſo much money re- | 


_ceived'to his uſe. .6 Mod. 16r. | 

If one be named a commiſſioner to examine witneſſes 
in a cauſe in Chancery or Exchequer, who officiates 'ac- 
kerketes he may bring an afſump/it for his labour and 

pains ; for though he 1s to be confidered as an officer of the 
court, yet he'is not compellable to attend againſt his will, 
nor does the truſt repoſed in him make his taking a reward 
qeibery ; for the party is to take care to name ſuch as will 
erve, and it is but reaſonable it ſhould be at the charge 


of him for whom he officiates, Carth. 208. Comb. 186. 


8. C. 

The gentlemen uſhers and daily waiters to the King 
brought an afſumpfit againſt the defendant, in which they 
declared, that all gentlemen uſhers, daily waiters, &c. 
timeout of mind, had uſed to have a fee of 5/. of every 
perſon who voluntarily accepted the honour of knight- 
| hood, and that the defendant (on ſuch a day) had volunta- 
rily accepted knighthood, and thereupon became indebted 
to them in 5{. and in conſideration thereof had promiſed 
to. pay the money, which be had not performed ; and upon 
a demurrer to this declaration, it was adjudged this aCtion 
would lie for this duty. Carth. 95. | Ws 


Where a man comes to- buy goods, and they agree upon 
a price and a day for the payment, and the buyer takes 
6 l | F 8 


) 


which 


them awiy, an o/amp/it for the money is the proper 46< 
tion, for trovcy will lie for the {006 3 beckats « we ro= . 
perty was changed by a lawful bargain, and. by that bar- 
gain the buyer was to convert thEgoods before-the money 
as due; but if a man comes to buy goods, and they agree 
upon a price for preſent money, kt the buyer takes the 
goods away without payment, rover lies, becauſe the pro- 
perty is not altered, and therefore the taking away the 
goods, without payment of the money, is an, injurious 
taking, for which the ation lies z but if a man ſells goods 
on payment 'of money on a day to come, and the money 


: 
£ 


| be paid, and the goods not delivered, -trover lies, becauſe 


the property is in the buyer, 1 New Abr. 167, © 
f a man and a woman, being unmarried, mutually 
promiſe to marry cach other, and afterwards the man 
marries another woman, by which he renders himſelf in 
capable of performing his contraft, ati 4/ump/it lies, in 
which the woman ſhall recover damages ; for though ma- 
trimonial cauſes are regularly cognizable in the ſpiritual 
courts, \yet the contraCt in the preſegt caſe being execu- 
tory, and revoked by the huſband, by the ſubſequent mar- 
riage, could not be enforced by eccleſiaſtical cenſures, as 
a contraCt in preſenti may ; hence therefore, . there being 
no adequate remedy in the ſpiritual courts, and marriage 
being an advantage, and the loſs of it a temporal lofs, it 1s 
fit that there ſhould be a terhedy in the temporal courts, 
otherwiſe there would be a failure of juſtice, Carter 233. 
All promiſes and contraQts are to receive a favourable. 
interpretations and ſuch conſtrufion is to be made, where 
any obſcurity appears, as will beſt anſwer the intent of 
the parties; otherwiſe a petſon, by obſcure wording of 
his contract, might find means to evade 'and elude the 
force of it. Hence it is a general rule, that all promiſes 
ſhall be taken moſt ſtrongly againſt the promiſor, and are 


not to be rejected, if they can by any means be reduced 


to a certaiaty : Therefore, _ ot 

It A. in conſideration'that B. will marry his daughter, 
aſſumes and promiſes to give with her a child's part, and 
that at the time of his death he will give to her as much as 


to any of his children, except his eldeft ſon; this is a good 


promiſe z for though. a child's part in itſelf is altogether 
uncertain, yet being to give as much as to any of his chil- 
dren, the promiſe is certain enough, it b:ing averred what 
= 2” on ſon had. x New Abr. 168. Poph, 148. 2 Roll. 
—_ 

| Baa if there be a diſqourſe between the father of 4. and 
B. in relation to a marriage between the. ſaid 4. and the 
daughter of B. and B. tunc & tidem affirms and pub- 
liſhes to the father of 4. quod daret. ei. qui maritaret his . 
ſaid daughter with his conſent 1007. and after 4. marries 
the daughter of B. with his conſent; yet this affirmance 
and publication of B. ſhall raiſe no promiſe upon which 
an action upon an afumbit may be brought, becauſe theſe 
words do not include any promiſe. 1 Roll. Abr. 6. f 

If a man promiſes another, in conſideration” that he 


will aſſign to him a certain term, to pay him 10/7, this is 


a good" aſſurmpſit, though the time of aſſignment and pay- 
ment be not appointed ; for the 16/7. ſhall be paid il 


' convenient time after the aſſignment, which alſo muſt be 


done in a convenient time, and he: ſhall not have time 
during his life. 1 Roll. Abr. 14, 15. © . w_ 
So if A. be indebted to B. for certain things to him ſold, 
and C. comes to B. and promiſes him that if . ſhall not 
pay him the money, that thEtr he himſelf will 'pay it; an 
action upon the caſe lies for B. againſt C. upon this pro- 
miſe, if A. does not pay the money in a convenient time. 
1 Roll. Abr. 15. of OE ; 
If A. is indebted to B. in 107. and upon this C. pro- 
miſes that in-confideration that he will forbear A. till ſuch 


'a day, if 4. does not pay him the faid day, he himſelf 


will pay bim the faid day, this is a good promiſe, u 
.. may have an action againſt C. for though A. had 
the whole day to pay it, and fo it was impoſſible for C. to 
y it the ſame day, if he'did not pay it, yet the ſubſtance 
of the promiſe is to pay, and the time limited being im- 
poſlible, is void, and then it ought to be paid on requeſt. 


'1 Roll. Abr. 1936 © 


If /. is indebted to B. in 101. by: obligation, and 'X. 
dies and makes C.' his executor, and C, in confideration 
C LY "ove 


oa 
g 


AST 
fund daret diem ſolutionis pro. uno atino,. promiſes payment, 
If C. does not pay it, an' aftian on this promiſe will lie 
againſt him ; for though in proper fenſe, a. day cannot be 
1ven uport the bond, yet it- ſhall bs taken according to 


mmon parlance, vis. deferring, the day. of. payment. 


% 


= 


Gro. Eliz. 643. | 
If the plaintiff declares, that whereas there was a dom- 
munication between the plaintiff and defendant, concern- 
ing the bark of certain wood,. and that thereupon it was 
agreed that the defendant ſhould give to the plaintiff two 
thillings r ſeam for all the bark. of ſuch wood as the 
| ucraartd ould cut ;. and that thereupon: the defendant aſ- 
med and promiſed to have ready upon a certain day, ar- 
ticles purporting the agreement, and an obligation. for the 
performance thereof, &c. the declaration is not good, be- 
cauſe not ſaid in-what ſum the obligation-was to be ; and 
2 certain: ſum cannot. be intended, becauſe the number of 
s$ are altogether uncertain ; but being after verdi& 
ypon the general iffue, it was adjudged for the plaintiff ; 
but per cur. upon demurrer, or the ſpecial ifſue, it had 
been naught. 1. Sig. 270. 1 Kb. 776. 

But if there be an agreement to-enter into an obligation 
for performance of a thing of a certain value, without 
mentioning in what ſum, it fhall be according to the va- 
lue. ' 4 Sid. 240. 


In an afſump/it, "the plaintiff declared that the defendant 


m conſideration, &c.. ſix months before the return. of 
King Charles the Second, aſſumed to pay 204. to the 
plaintiff, if Charles Stewart foret Rex Angliz infra 12 
menſes tum prox? ſequent', and adjudged/a good promiſe ; 
for the words. ſhall be taken according to the ſubje&t mat- 
ter, viz. that the King that was. then out of poſleſſion, 
ſhould be in poſſeſſion within fix. months. x Lev. 3 
1- Keb. 56. 8. C. For more matter concerning Sframde, 
| ſee title Aſumpſit.: 


VI. Attions on the caſe for ſlander or defamation. 
Slander is the publiſhing words in writing, or by 
eng of any perſon, by reaſon of which he becomes 

able to ſuffer ſome corporal puniſhment, or ſuſtains ſome 
damage. 

It is no excuſe, at leaſt 7 foro conſeientiz, that the 

thing charged was true. The law does indeed, in com- 


on to men's infirmities, allow it. to be a juſtification in | 


an aCtion for. words ſpoke ; but as to written ſcandal, it ad- 
mits of none; if the matter of the ſlander be true :. yet it 
is very unbecoming a man,.and much more ſo a Chriſti, 
to be guilty of this- offence. If a perſon has done any 
thing which the law prohibits, he is liable to anſwer for 
it judicially ; but it can anſwer no good end for private 

rſons to brand him with it, and there is a degree of 
cruelty as well as inhumanity in ſo doing.. To rally a: 
man 3 ſome foible or ſmall failing,. if it be done with 
humour and in a friendly way,. may. do him ſervice ; but 


the publiſhing even any of theſe, which can ſerve ovly | 


to leſſen him in the eſteem of his neighbours, or make him 


the obje&t of ridicule, ſhould be abſtained from ; for, al- | 


though it may not amount to ſlander, in the legal notion 
of that word, it muſt create ill blood: between the parties. 
This offence was ever held' in great deteſtation ; but 
flander in writing bath at all times, and with good reafon, 
been puniſhed in a more exemplary manner ; for as it has 
a greater tendency to provoke men to breaches of the 
peace, quarrels, and murders, it is of much more dan- 
gerous gt 7. av to ſociety. Words, which are fre- 
quently the 
in oblivion ; but that which is committed to writing, 


beſides that the author is aCtuated by deliberate malice, 1s | 


ſpread farther, and the flander is for the moſt part ſo 
laſting, as to be ſcarce ever forgiven. 

For written ſcandal the party injured may proceed 
againſt the author Y, indiftment or information, it being 
conſidered as a public offence z and he may alſo proceed 
by an aQtion upon the caſe for the private damage thereby 
ſuſtained, or, x. the defamation be merely ſpiritual, by a 
fuit in the eccleſiaſtical court. | | 

Peers, and the great men of the realm, beſides theſe 
ways of redreſs, have another, by an aCtion of ſcandalum 
magnatum, Which is peculiar to themſ@ves. | 

| - RE 


|. 


þt 


ACT. 


* Tf the ſſander is by words ſpoke, there is in general 


| 


no-other remedy than by an aCtion on the caſe, or. a ſuit 
inthe ſpiritual court ; yet even this may in certain caſes 
' be proceeded againſt criminally ;z for inſtance, if it be & 
'{lander of the ſtate, as the ſaying the coin is abaſed. by 
authority, or any other thing whereby the ſtate is or may 
be prejudiced ; or if it be a flander which it more particu- 
larly concerns the public to preventy as the ſpeaking any 
thing ſcandalous to a juſtice of peace in the aCtual execu- 
tion of. his office, it may be: proceeded againſt by indie 
ment or: information... . 4 New' Abr. 480. | 
The criminal way of proceeding againſt perſons guilty 
of this offence, being proper to be treated of under the 
titles Fndictment, nfoaination, and Libel, and the me+» 
thod of proceeding by aCtion of ſcandalum magnatum un- 
der its proper title, it only remains to conſider that fort 
af flander for which the remedy is by an aCtion upon the 
caſe. 
An aCQtion upon the caſe lies for publiſhing any words, 
by reaſon of which the perſon of whom they are publiſhed 
does in fatt receive damage ; but it is not always neceſ- 
ſary to ſhew the damage received. The diſtinQtion is: 
that where the natural conſequence of the words is a 


. damage ; as if they import the charge of being guilty of 


WY 
* 


| 


et of ſudden paſſhon, may ſoon be buried | 


a”. 19 


a great ſlander, if not.a. charge of treaſon. Cro, El1z, 6 


a crime, or of having ſome contagious. diſtemper ; or if 
the title to an eſtate is by them brought in queſtion ; or if 
they are a diſgrace in an office, profeflion, or trade, they 
are in themſelves actionable : but in other caſes the party, 
who brings an aCtion, mult alledge the ſpecial damage 
recewed from them. 4 New Abr. 482, 483. | 

It makes no difſerence whether the ſlander is publiſhed 
in writing or print, or by ſpeaking ; for, although the 
party injured may, where it is in writing or print (it be- 
ing a public offence), proceed in a criminal way againſh 


'the author of it, he is not thereby precluded from obtain- 


ing fatisfaCtion by aQtion for the priyate injury to' himſelf. 
4 Co. x4. 3 Leon. 138. Cre. Bliz. 47..- | 

Writing ſlanderous words of any perſon in a, private 
letter to a third perſon, is ſuch a publication as this ation 
will lie for. 2 Lent. 28. | | 

If the words are a mere ſpiritual defamation, no aQtion 
lies, for only the ſpiritual courts have juriſdiction in this 
caſe. 1 Roll, Abr. 34. | | 

But whenever any temporal damage is received fron 
words, which in general are no more than a mere ſpiri- 
tual defamation, or if ſuch words are coupled with others 
which are aCtionable, a prohibition lies for the-whole 
words to the eccleſiaſtical courts ; it would be vexatious 
if proceedings could be. in both temporal and ſpiritual 
courts ; and as none but the former can make the in=-- 
jured party fſatisfation for the damages ſuſtained, the 
proceedings in the latter being pro ſalute anime only, it 
Is "oy reaſonable that. he ſhould be confined to an aCtion 
in taem.. | | 


hy, © 


Under this head it is thought proper to conſider, 


I. Where ation lies for words which import capital of- 
fences ; and where not. 


2: Where ation lies for words which import the charge of 
other crimes ; and where not. 


3. Where aftion lies for words ſpoken of magiſtrates z and. 


| where not. 


4. Where aftion lies for words ſpoken of men of profeſſion ; 
and where not. | 

5. Where ation lies for words 
where not. 

6. Where attion hes for flandering women ;, and where not. 
7+ Of adjeftive and negative words, and by way of inter- 
rogation. 


8. Pleadings in atlions of ſlander. 


ſpoken of tradeſmen ; and 


I. here ation lies 
ences ;, and where not. | 
An aQtion lies for theſe words, Thou art a rebel, ans 
not the Queen's friend. Cro. Eliz, 638. 50 it doth for 
ſaying of F. 8. He is an enemy #0 the ſlate ; for theſe og 
38. 


29. 


for words which import capital of- 


$6 it is aQtionable to fay of any perſon, be did treaſon 


in the Low Countries; becauſe he may be tried and pu- 
niſhed in England for a treaſon committed there. 1 Kol. 
Abr. 63. _ | ; 
Theſe words, Hz: is a Facobite, and is for bringing in 
the Prince of Wales and popery, to the defiroying our nation, 
are ſaid to be aCtionable; becauſe they are a Lat of 
evil. principles. Sa/k, 696. In another report of the 
ſame caſe, theſe words are held to be aQtionable if ſpoken 


_ of a perſon in office ; but it is not determined, whether 


- Et / oh eat 


they are ſo or not when ſpoken of a private perſon,” Lord 
Raym. $12. The doQtrine, however, in Sa.keld ſeems to 
be law ; for in a ſubſequent caſe it was held, that an 
action lies for the following words, ſpoken of, any per- 
ſon, viz. He has the Pretender's pifture in his room, and 1 


faw him drink his health; and he ſaid he had a right to 


the crown. 4 New Abr. 484. 8 Mod. 283. Fry and 

Corne, 6 F ” | 

| An aQtion lies for, ſaying to Z- N. Thou haſt killed a 

man ; for although no particular man is named, it 18 a 

great flander, 1 Roll. Abr. 77. ay oe | 
So it does for ſaying, You have killed a ſervant of  F. S. 


. or, You have flole the horſe of F. $. although it is not ſhewn 


that F. S, had a ſervant or a horſe; for till the contrary is 
ſhewn, this ſhall be intended, Cro. Tac. 423. 

- It was heretofore held, that no a&tion, would lie for! 
words importing a charge of murder, without an aver- 
ment that the perſon ſaid to be killed was dead ; but the 
later and better opinion is, that the party ſhall be in- 
tended to be dead, unleſs the contrary appears in the plead- 
ings. R, Vent. 117. "Cro. Jac. 489. Sid. 53. Cro, Eliz. 

69, 823. | PATE 4 
, The A. There is a great nefl of thieves at P. and 
Fohn Burgis is the maintainer of them, and he is a flrong 
thief himſelf, are aCtionable.; and the plaintiff had judg- 
ment, though the word f{rong was not found, Dyer 75. 

Caſe, &c. for calling the plaintiff murderer and: thief ; 
the defendant juſtified the word murderer, for that the 
Plaintiff was indited for a murder at C. and the-word 
thief, for that a robbery was done, &c. and the common 
Fame was, it was by the plaintiff; adjudged, that the juſti- 
fication is not good. Dyer 236. ©. 

The words Mr. Halley (innuendo the plaintiff) 7s in- 
fetted of the robbery and murder lately committed, and doth 


ſmell of it, are aftionable, by reaſon of the word infe&ed. 


—__ 


_ I will cau 


Caſe, &c, for theſe words, ' / will abide by it, that 
Chriſtopher Ruſſel was and is a falſe thief, aud was at my 
door in the ſrſſions-day at night, between one and two of the 
chk after midnight, and wuuld have robbed me, 'and did 
break open my docr, ani put me in jeopardy of my life ; ad- 
Judged aQtionable, Dyer 26. SI RN 44h; 

For ſaying, that the plaintiff hired a man to-kill the de- 
fendant, aEtionable. Crao. Eliz. 214. - Ns FL, 

The words, My Lord Prefident ſhewed Mr. Stapleton's 
hand ſet to a bock, wherein hi conſented to the late rebels 
m the North ; but by the means of Mr. Fairfax, . my Lord 
was perſuaded, and the matter ſuppreſſed ; aCtionable. Cre, 


Eltz. 25," © | 
| The words were, Parlor was in gaol for flealing Mr.| 


Piggor's beaſt ; obje&ed, that this was only an implication, 
that he did ſteal him ; but adjudged aQtionable, for it is an 
exprefs afhirmation of ſtealing. Goldſ. 130. | 


f was robbed, and you were privy to it, and had art 0 
the meney ; aQtionable. Goldf. 4s ; S 1. 


| You, Sc. flole three pounds of tobagtca out of my maſter's 


ſhop, aEtionable ; but to fay, he ſtole tobacco in his ma- | 


fter's ſhop, not aCtionable, without averring, that there 
was. tobacco there. Hinch6, _—_ a 4 
 T doubt not t6 prove, he (innuendo Sir Robert Hitcham, 
who was then the King's ſerjeant) had ſpoken treaſon ; 
objected in arreſt of judgment, that this was no direct 
offrmation ; but adjudged, that" it was more than' an af- 
cr for he- ſaid, he doubted nit but to prove it. 
utt, 79. BY 'F - a hg RAe: ; ih, 
b-otey phy out of my pocket 401. of my money, and 
e thee to be indifted at the jeſus of the peate, and 


to hold up thy hand at the bar for it ; and that ex _witeriori 
Vor,. I, Ne. 3, on ? 


: ua oP Fd 
A FS - 


out of my pocket filver and gold 4 aQionable T though ſpolls d | 


at ſeveral-times. 2: Bul/?. 227-. 


Thou art @ rogue and a raſcal, and haſt killed thy late Us 


wife, aftionable for. the words ſhall be intended according 


to the uſual way of ſpeaking, and that he killed her wil-, 


— Cro. Car. 352. 


e words, Mr. Long was robbed of 401. and of plate, ' 


and Long and King have it ; aQtionable./, 1 Bul. 147. 
The words, He hath harboured and received his, ſon inta 
his houſe, having notice before that he was a ſeminary prieſt, . 
Ok : for it is felony by the ſtat, 27 Z1, cap. 2. 
1 Bui.” 161, | | 

The words, Thou art a thief, and haſt flolen my' corn, 
actionable; for it ſha!l not be oo es of 4 ” 
reaped. 2 Crd. 39. Here the words agg taken in the 
worſt ſenſe, Thou art a thief, and haſt flolen my corn, and. 
never made ſatisfaftion ; aQtionable. 2 Roll. Rep. 380. 


Thou art a ſheep-thief,, ſpoken in Weſtmoreland, where 


thoſe import a /heep/tealer ; aCtionable. 2 Bulft. 145. 
Thou haſt robbed the church, and haſt flolen lead off the 
church, meaning the church of A. aQtionable. 2 Cre. 


153. | TROP LER, HT Yay " 
he haſt been in gaol for flraling a pan; aQionable, 


2 Cro. 1 54 ts | 

' Thou haſt flolen my wood, aCQtionable ; for it ſhall be in- 

tended wood cut down, -2 Cre, 166. | 
The defendant faid, that one R. B. did fay, that Mr. 

Lewis (being a juſtice of peace) did fay, that there was 

no Prince in England ; aCtionable, becauſe averred to be 

ſpoken malicioufly, though on a hearſay. 3 Bulſt. 225. 

\ Thou art a ſheep-flealer, or Thou art a horſe-flealer, though 

general words, yet aCtionable. '3 Bulft. 303. 


Mr: Berisford hath ſpoken treaſon, and I will prove it ; 


actionable. 2 Cro. 275. 
Tooſe bis wife killed her huſband ; aCtionable ; for. the 
words ſhall be taken in the worſt ſenſe. 2*Cre. 306. 
Thou haſt committed treaſon bejond ſea, and run a 


from thy captain ; aftionable ; for it ſhall be intended he: 


committed treaſon againſt this ſtate. 2 Cro. 424. _ 
Caſe, &c. for that the plaintiff's huſband died by the 
viſitation of God, and the defendant ſaid, Thou ha/? poi- 
ſoned thy buſband ; a&tionable. 2. Cro. 438,  —_ 
Thou waſt in Lancaſter goo! for coining, and were burnt 
in abt hand for it ; aQtionable. 2 Cro. 536. 


ou art a thief, and haſi flolen my gold; aQonable, . 
| without ſhewing when the words were ſpoken. 2 Cre. 


622. 


tiff, beiug ſervant to Sir William, ſaid, Thou art a main- 

tainer of thieves to fleal my maſter's goods ; actionable ; for 

the words ſhall be taken in the worſt ſenſe. 2 Cre. 629. 
She, meaning the plaintiff, is a thief ro you and meg and 


| hath flolen 201. from me, and 401. from you; the defendanr_ 


juſtified, that the plaintiff, was a thief, and had ſtolen 
two hens from the- defendant feloniouſly, on ſuch a day 
and year ; and upon demurrer, the juſtification was beld. 
ill, becauſe it is not a juſtification of all, but of part of 
the words. 2 Cro. 6760. 1 He rk Shae 

The plaintiff did load a ſhip of my father's with barley, 
and did fleal and cozen ſeven quarters. thereof in meaſure 3 


-aQtionable, though the word cozer is joined with the word. 


fleal, Winch 45,102. 


The defendant. faid, 7 will bang bim, for he hath ſpoke - 


words which are treaſen ;, though be did not ſet forth what. 


the words were, it is actionable. Tek. 107. 


E 


and did conceal it ; adjudged, that the ſubſequent words. 
did enlarge the ſlander; for though to conceal felony. doth 


fendant to affirm, that the plaintiff did conceal a murder. 


 Yelv.. 154- 


Caſe, for theſe words, " viz. the. plaintiff is a. felon 3. 


a ſtranger who heard theſe words replied, Lake heed what. 
you fay ; the "defendant anſwered, why, is he, not a felon, 


who knew of a murder and coricealed it © He (innuendo the. 


plaintiff) Inew of the niurder of W. C. and did not.reveal, | 
it till long after it OY inown ; adjudged, that the. 


words 


nding corn, but - 


"Caſe, &e, for that Sir William Ailoffe was robbed by _ 
perſons unknown ; the defendant, to {candalize the plain-. 


The defendant Taid, that the plaintiff is a felon, and. 
he (meaning the plaintiff) knew of the murder of B. G._ 


not” make a'man a felon, yet it ſhews male in the de- 


5 


_ 


A C F 


. words are a&tionable ; for though to conceal a felony doth 
not make the plaintiff a felon, being an offence only 
ſineable, yet the ſubſequent words ſhew the malice of the 


eaker, and are a great flander of the plaintiff. Nev. 1 54- 

Caſe, &c. WW. R. is a rebellious and traiterous knave ; 
adjudged, that the word rebellious is not aQtionable ;. but 
being coupled with the word zraiterous, the ation lies. 
Gro. Eliz. 171. | : 

Caſe, &c. for theſe words, Thy father is @ thief, and 
hath flolen more goods than I am worth ; now, though the 
plaintiff did not aver that he was worth ſo much in goods, 
| oy adjudged aftionable without ſuch an averment ; but 

t the words had been, for he hath flolen my goods, then 
the plaintiff muſt aver, that he had ſach goods, &c. 
2 Bull. 140. | 

Huſband and wife brought an aQtion on the caſe againſt 
huſband and wife, for that the wife of the defendant faid, ' 


| 


that the plaintiff's wife had procured. one to murder W. R. | 


aCtionable, though the murder did not follow. oor 192. 
Caſe, &c. for theſe words, He hath laid wait to rob, 


| and vas one of them who would have robbed me ; aRtionable, 
Mocr 409. 


Cafes &c. when wilt thiw bring home my huſhand's ſheep | 


which thou haſi flolen ? a&tionable. Moor 418. 

At a trial in an aCtion on the caſe for flanderous words, 
the defendant, by his counſel, in mitigation of damages, 
and to difcredit the plaintiff, offered evidence, that one ' 
Medman had flolen fherp, and that by agreement between 


the od, and the ſaid Medman, the plaintiff did take a | 


leaſe of a cloſe, &c. of Medman, to conceal him from the 
faid felony ; the defendant then faid, that he would affirm 
all to be true that his counſel had ſaid; for which words 
the ation was brought, and after a verdi& for the plain- 
tiff, he had judgment ; for though the words, if true, are 
not an accuſation of the plaintiff as acceſlary to the felony, 
which is only fineable; yet 'tis a great Nander to lay a man 
Choaks felony. Moor 428. | 

"The defendant ſpoke falfly. and maliciouſly of the plain- 
tiff, that he Twas arraigned at ing twelve hogs, 


I. @ wt flea 
and if he had not made good friends, it had gone hard with 


him, with an averment, that he never was arraigned or 
queſtioned ; the words aftionable. Cro. Car. 628. 

The words, He had four children by his ſervant Agnes, 
end hath killed them all, or cauſed them. to be killed ; a&tion- 
able; the plaintiff averring, that he is not guiky or in- 
continent, Poph. 187. | 

B. G.isa of 
by R. his maid, and hath either killed them or procured 
them to be killed ; the firſt words are not aQtionable, but 
being jo;ned with the laſt, ſhall be taken in the wor 
ferſe, and the word 4:/ling ſhall be taken unlawful killing. 

Latch 159. | 

Caſe for theſe words, John Lewkner, &c. knowing that 
W. R. a goldſmith, carried with him a great deal of plate, 
aid lie in wait to rob him, and ſet upon him in the highway 
but he raiſing the county, John Lewkner fled away and loft 
his horſe, &c. Aſter a verdiCt for the plaintiff, it was 
moved in arreſt of judgment, that there was no felony 
- committed, but only an intention to do. it, and therefore 
the words amounted to no more than to charge the plain- 
tiff with a miſdemeaner ; but adjudged, that the aQtion 
lieth, tho' the defendant did not charge the plaintiff with 
a felony ; for an intention. to commit felony comes very 
near to the aCt itſelf. Cro. Car. 99, 140. 

Caſe, &c, —_— hufband and wife, in which the 
Plaintiff declared: againſt them for ſcandalous words f| 


ken 
| of him by the wife, via. Thou an4 thy father had been 
hanged for coining of meney, if you had had yeus deſerts, 


long fince. Upon Not guilty pleaded, the wite was found 
guilty ; it was objeQted, that this was not an affirmative 
charge, but only conditional, viz. if you had your deſerts ; 


but adjudged aQiionable, for 'tis.a condition, whichamounts þ 


to = & he fk Palm. 68. 

_.. Caſe, &6. ſor theſe words, he kept Faukner the jefuit 
im his bouſe a week together, LE him to be a Pris It 
was objefted after a verdict for the plaintiff, that the ac- 
tion doth not lie, becauſe it might be before the ftatute 
27 Eliz. and it was not fclony before ; but adjudged ac- 
tonable, Pain. 410. | 


þ was affirmed on a writ 


baſe gentleman, and had four or five children | 


ft | take bim, for I charge him with flat felony, without al- 


ACT 


+ Caſe, &c. for that the defendant faid of the plaintiff, 
(vis. ) ſhe cauſed Mr. Langley's ſervant to fleal 301. and 
received it ; after a verdiCt for the plaintiff, thegudgment 
of error in the Exchequer-Chamber, 
becauſe the plaintiff was charged with procuring a felony 
to be done, and receiving the things ſtolen. Oe 
f Caſe, &c. for thefe words, You are a rogue, you are @ 
branded rogue, you have held up your hand at the bar, and 
7 will have you hanged. After a verdiCt for the plaintiff, is 
' was objeCted, that branded rogue was not aQtionable ; for 
it ſhall be intended to be done by virtue of the ſtatute 
1 Fac. 1. c. 7. and if fo, then his puniſhment is poff, and 
| conſequently the words not actionable, becauſe they can- 
| not be any damage to him ; but adjudged aQtionable, be- 
cauſe if a branded rogue wander again, it is felony by that 
' ſtatute, and ſo the words put him in a nearer r Andi of 
felony. Allen 35. 

| Caſe, &c. You area buggering rogue, go home and bugger 
another man, The plaintiff had a verdict, but it was 
moved to arreft the judgment, becauſe the plaintiff is not 
| charged with any aQ&t done ; but adjudged aQtionable, be- 
cauſe the words imply an at done. 61, 

AQtion on the caſe, for theſe words ſpoken by the defen- 
 dant, (viz ) that T. S. (the plaintiff) ſet wpon him with 
' Violence in the highway, and toak ved as. þ "ps him, and 
would have cut him in the middle, not the plaintiff run 
atvay ; aQtionable ; though no felony was committed, or 
the plaintiff put in fear. Y, Jones Jo2. | 

Caſe, &c. for theſe words ſpoken to T. S. tell thy land- 
lord, that he is a thief, innuends the plaintiff; it was moved 
in arreſt of judgment, that the action will not lie ; be- 
cauſe it is not averred, that plaintiff was landlord ta T. 8. 
and fo it was adjudged. MH. Fones 376. 

Caſe, &c. for theſe words, ſpoken at an eleQtion for 
knights of the ſhire ; You and your crew brought the late 
King to his death - upon Not guilty pleaded, the plaintiff 
had a verdi& and 2007. damages ; and it was moved in 
arreſt of judgment, that the words are not aCtionable, for 
they ought to be taken in mitiori ſenſu ;. not that the plain- 
tiff killed the late King, but, that he attended him to biz 
| death ; but adjudged, that the words import ſcandal, and 
' that in common acceptation they amount to charge the 
plaintiff with the king's death, Hard. 203. 

Thou haſt killed thy maſter's cook, and it doth not ap» 

pear that he had a maſter, or that his maſter had a cook ; 


ationable. Poph. 128. | 
p go fon flole @ horſp, and ſold him for x01. a&tionable. 
Style 46. | 

, The defendant ſpoke to a con/table, (viz.) there he is, 


k 


b 


, 


| 


 ledging, that the words are ſpoken falfly and maliciouſly ; 
| acionable, becauſe the words themſelves were ſcandalous, 
and in ſuch caſe the plaintiff need not aver, they wers 
ſpoken falfly and malicioufly. Style 59. 
| The defendant, and another, having a diſcourſe about 
' the defendant's cow, he ſaid, he (meaning the plainti&) 
bath flolent her, and I charge him with flat felony, by reaſon 
' whereof the plaintiff was impriſoned, &c. the defendant 
pleaded in bar an award, made, &c. adjudged, that the 
award went only to ſpeaking the words, and not to the 
' impriſonment, ſo that the plea was entire, and yet did not 
| o to all which was alledged in the declaration, and there- 
fore navght; and tho” the declaration was likewiſe ill, 
 yets if "tis good in any part, judgment ſhall be againſt 
the defendant for that part. Style 247- 
, Caſe, &c. The knave, the apothecary, that married my 
' ffler, hath Sane my uncle, and 1 will have him taken uS 
again to hang him; aCtionable. Style 245. 

' Caſe, &c. Thuu art a ſcurvy fellow, 1 am no traitor, 
' but 1 have ſeen thee in rebellion; after a verdict for the 
plaintiff, it was moved in arreſt of judgment, that the 
firſt part of the ſentence imports no ſcandal ; and to fay, 
' he hath been in rebellion, is not aQtionable, becauſe it might. 
\ be upon proceſs out of Chancery ; but adjudged, that the 
word rebellion is explained by the precedent words, / am ns 
- traitor, which ſhews, that ſuch a rebellion was intended 
which relates to treaſon, Sd. 381. | 

Caſe, &c. for theſe words, thou @rt @ rogue, and re- 
 ceived/? folen mutton of Beſs Gamble, ard /be flols it, -> 


4 


4 


[ 


1 


A CT 
guilty pleaded, the plaintiff had a wn + ; 
moved in-arreſt of judgment, ' that the | 
charged with any crime, but Beſs Gamble z but adjudged, 
that the plaintiff's words, r -with her, relates to the 
-whole ſentence, and muſt be conſtrued tobe partners in 
theft. Sid. 412. _ | OT 6. yes HM 
Caſe for theſe words, Thou haſt flolen as much lead out 0 
my maſter's houſe as is as big as a hanſe;, after a verdi&t it 
was objeCted, that it might be lead fixed to the freehold, 
which is true, if the words had been ny maſter's 
Bouſe 3 but it was, out of my maſter's houſe ; the plaintiff 
had judgment. 1 Lev; 1 | 
Cafe, &c. for theſe words, Thou art a clipper, and /hall 
'be hanged for it ;, after a verdiQ for the plaintiff, it was 
inſiſted in arreſt of Judgment, that it might be intended a 
clipper of cloth ; but adjudged aQtionable, for it muſt be a 
clipper of ſuch things for which he ought ts be hanged, and; 
that is clipper of money ; ſo where the words were, thou 
art a clipper and thy neck ſball pay for it, adjudged ac- 
Enable. 3 Lev. 166, 
Caſe, &c. for theſe words, 7 have 'an honeſt man in 
ttock, who will prove that Williams (the 
| faid be had tilled a man in Ireland and buried him in the 
fands, and the plaintiff averred he did not ſay ſo ; after a 
verdi& for the plaintiff it was inſiſted againſt him, - that 
the declaration was ill, becaule he did not aver, that he did 
-not kill a man in Ireland, and that there -was not a man in 
Langattock who could prove, that he (the plaintiff) ſaid 


intiff 'was not 


| 6; but adjudged, that if the words had bten laid as ſpoken 


from the another, then it muſt be averred, that 
the other d:d not /o report ; but here the defendant under- 
takes to prove i himſelf, by a man be had in Langatteck. 

Lev. 171. 

Caſe, Kee. for theſe words, Nuttall, that was Solomon 
Smith's clerk, is a knave and a rogue, and T will prove it, 
and be is in Newgate, and is to be hanged for counter feiting 
the King's hand and ſeal ; a&tionable, Raym.. 17. 

Caſe, &c. for theſe' words ; Thou flolen -our bees, 
{innuendo a ſtock of bees) and thou art a thief z upon Not 
guilty pleaded, the plaintiff had a verdiCt: It was moved 
In t of judgment, that felony cannot be committed 
of bees, becauſe they are fer nature; but adjudged, that 
"the ſubſequent words, thou art a thief, do import, that 
the ſtealing was of ſuch bees, of which a felony may -be 
committed, and fo aCftionable. Raym. 

Caſe, &c. for theſe words, viz. He is a clipper and a 
coiner ; upon Not guilty pleaded, the plaintiff had a ver- 
dit: It was moved in arreſt of judgment, that the words: 
did not charge the plaintiff with clpping or corning monty ; 
for they may be applied to many other things ;| but ad- 

Judged aGiionable; for it muſt ſtrongly be intended, that 
the defendant meant money, and in that caſe they are 
uſually underſtood. 1 Yext, 172. ; jor 

Caſe, &c. in which the plaintiff ſet forth, that there 

was a d:/courſe between T. S. and the defendant, concern- 
ing the plaintiff and a baftard child, ſuppoſed to be born 
of her (the plaintiff) ſince the death of her huſband, and 
that T.S. faid to the defendant, 7 hope ſhe did not murder 
her child ; the defendant replied, but ſhe did, and blood r+- 
quires blood (innuendo, ſhe had murdered her baſtard); up- 
on Not guilty pleaded, the jury found the defendant guilty 
of ſpeaking theſe words, blood requires blood, modo et for- 
ma, as the plaintiff had declared z but as to the other 
words, Not guilty; and upon a writ of error brought, it 
was inlifted, that the jury having not found the words 
yon by T. 8. the words which they had found were in- 
n 


fible, without relating to the precedent words ſpoken | 


by bim ; which, per curiam, is very true, and therefore 
the judgment was reverſed ; but if thoſe words had been 
found, they are ationable. T. Jones 211, 


Caſe, &c, for theſe words, He is a clipper, Cimmtends | 


the coin of the realm) and his neck ſhall pay for it; aCtion- 
able ; for tho' the word clipper is not aQonable, yet the 
fubſequent words ſhew that it muſt be a elipper of money, 
becauſe they are, that his neck ſhall 


pay for it, which is a 
common expreſſion for hanging. T. Fones 235. 

-— Caſe for theſe words, You ave 
nee you lived in Black Bull-Yard, 


7 


a raſcal, you have forget 
there you could procure 


mo 


phintiff) | 


A@®# 


it; 2he JOS wells, wy verdit fer the plaimi#, it 


was inſiſted for the defendant in arreſt of jidgment, thit 
the words are not aCtionable ; for they are not an imputa- 
tion-of any a& done, but only of # power, of doing itz but 
adjudged, that where the matter is confined to's parficu- 
lar placez as in this 'caſe; to the Black Bil!-Fard, it muſt 


pf | be intended that ſore at was done in that place, becauſe 


- os to do a thing is the fame 'in all places, like the 
of Horne v. Powell, Trin, 12. W. 4. C. B where the 
words were, Yoh may well ſpend money at law, for you can 
coin money out of farthings and half-pence, a@tionable ; for 
the words __ an aCt done, becauſe by a bare power to 
coin, 'he could not be fupplied with money to ſpend at 
law. , 2 Salk, bg7. | : | 

Thou baft killed my wife and art a traitor, when it ap- 
pores by the dec/aration that the wife was living, and 
| for that cauſe not aCtionable. &4 Rep. 16. 

* He is a brabbler and quarreler ; for he gave his champion 
a detd of bis goods to Fill me, and then to fly out of the coun- 
tryz adjudged, that 4 te "without an a&t done is not 
aCtionable. 4 Rep. 10. | of | 
Mr. Batham did burn my barn (innuendd a barn with 
. corn) with. bis own hands, and none but he; not aCtionable ; 
for *tis not felony to burn a barn if *tis not parcel of the 
 dwelling-houſe, and the #mnuends will not help, where the 

words are not ſcandalous. 4 Rep. 20. : -1 

Thou haſt flolen half an acre of corn, innuenda corn ſe- 
vered, not aQionable; for the innuend» cannot alter the 
precedefit words, and half an acre of corn can never be in» 
tended to be corn ſevered. Owen 57. _ | 

Thou haſt ſtolen a mare, or conſented} to the ſtealing her, 
not aCtionable ; for the words are in the digunZive ; and 
a man may conſent when he doth Tot contradiCt it. Cro, 
Eliz. 780. oO | 


tunc defunt?”), and did not aver that he was dead at the 
time of the ſpeaking the words ; adjudged, for that reaſon 
the aQtian doth notlie. 2 Cro. 343. G "Howe 

Thou mayeſt well be richer than 1, for thou haſt tained 401. 
in one day, and thou art a coiner of money z not aCtionable, 
for he might coin by authority in the mint ; here the 
words were taken in the mildeſt ſenſe. Gods. 167. 

Thou art as errant a thief as any in England, for thou ba 
 broken'up R\, B,"s che/t and taken awiy 401. not aftionable 
for the firſt words are not ſo without an averment, that 
there is a thief in England, and they do not prove that 
felony was done; and as for breaking open the cheſt, it 
| might be upon pretence of: title, 2 Gre. 687. | 
| e plaiftiff declared, that whereas ſeveral malefaftors 
unknown had felonionfly ſhorn the ſheep of R. B. and there 
being a colloquium between the defendant and another con- 
' cerning the ſhearing the ſaid ſheep, but did not ſay gr ws 
the defendant ſaid - was the plaintiff and Af. who dic 
ſhear them, innuendo felonise ; adjudged. that the collojutum 
| being laid orily-of the ſhearing, and not concerning the 
' felony, and the defendant having not ſaid, that the plain- 
tiff did ſhear the ſheep } aneur, £4 but only that he did ſhear 
them, generally, the | 
' do, and ſo-the words not aQtionable. 3 Buff oh ge 
| You might have known your own ſheep, not have flo 
' mine; the'coutt divided in opinion, two judges, that the 
| words were not aftionable, being no direR charge, bug 
 tionable ; for it is a 


ſtrong implication, and neceffary con» 
fequence of a charge, 


at the plaintiff had ſtolen the 


ſheep. Yebv. 144- | . | 
Caſe, &c. for theſe words, (viz.) Bear witneſs miſtreſs, 


' that he hath om my haircloth z not aQionable, for it is not 
a dire& affirmation to charge the plaintiff with a theft, but 
teſtimony and proof. Yelv. 126. _ 
| The words wereas follow, vis.) it would be wore'og 
many vehement preſumptions, that F. R. the plainti 

was an inventor and plotter of the death of Af. M. be 
cauſe he would not fell kim his land ; adjudged not ac- 


reſts only upon 


trons, which are uncertain, 


and fanderous words mult be in the offrmative. Telv, 


tiff, but refers all to or 
09S | POgT 


+ 


Caſe, 


He hath poiſoned W.R. (innuendo quendam W.R. ad- 


any 


candal muſt grow out of an innuen- 


only by oy tn pee two other Judges; that they were ag- - 


+ 
_ 


_— 4y 


tionable, becauſe he doth not affrm any thing of the plain- 


% 


- 
- 
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. Caſe, '&c. for theſe words, he is in Warwick -gaol for 
flealing a mare, not aCtionable, becauſe no politive affir- 
mation, that he did teal the mare. Hob. 177. | 
Caſe, &c. for theſe words, thou haſt ſtolen me (innu- 
ends the defendant) a hundred of flate ; after. a verdict for 
the plaintiff, it was inſiſted for him, that this is the uſual 
phraſe of the country, #hau haſt ft me (i. e.) thou haſt 
flolen from me; ſed per Coke QC. ]. then the plaintiff 
ſhould have averred, that this was the uſual phraſe, &c. 
which he had not done, therefore it being nſen/ible, the 
action will not lie. 1 Rell. Rep. 286. : 

Caſe, for theſe words, Margaret Whitacre is a thief, 
and flole my wo:d, and I will put ber in Bridewell ; two 
judges only in court, and they were divided upon a mo- 
tion in arreſt of judgment, after a verdi&t for the plain- 
tiff; for one held the words not aCtionable ;' it is true, 
the firſt part of the words are aCtionable, but they are 
qualified by the words which follow, viz. and [ will 
| have her put in Bridewell, becauſe by the ſtatute 43 £1iz. 
c. 7. Perſons who ſteal wood growing are to be whipped, 
and Bridewell is known to be the proper place for whip- 
ping ; ſo that this is an accuſation for an offence, which 


is 79t felony, but only puniſhable by whippings But Rolls |. 


held the words aCtionable, viz. /he is a thief, and the 
words which follow being joined with the copulative and 
make them accumulative ; it might have been otherwiſe 


if they had been, for /be fole my wood, becauſe then they 
would have been explanatory, Allen 10. 


Caſe, 8c. for theſe words, thy huſband was the death of 


John Parrott,- and had it nt been for thee and thy buſband, 
he had been alive unto this day : After a verdict for the 
plaintiff, adjudged not actionable; for he might be the oc- 
caſion, but not the cauſe of his death. 2 Sid. 71. 

Caſe, 8&c. for that the defendant carrying one Woodford 
to gaol for felony, when he came thither, ſaid of the plain- 
tiff malictoufly and folſly, that he met one on the road, who 
told him ; hat are you carrying Woodford to gaol? T ſhall 
fallow you ſhortly, and bring with me Heneage Crawford for 
flealing a mare, for which words js 5h brought this 
action ; and after a verdi£Et it was held, that the words 
were aCtionable, though no diref? affirmation that Craw- 
ford did ſteal the mare ; but in the principal caſe judg- 
ment was given againſt the plaintiff, becauſe he did not 
aver in his declaration, that the defendant did not meet 
any body on the road who told him thoſe words ; for that 
had been traverſable. 1 Lev. 82. | 


2. Where ation lies for words which impart the charge of 


bther crimes ; and where not. _ 

The defendant being a ju/tice of peace, direted his war- 
rant to the conſtables, in which it was alledged, that the 
plaintiff was accuſed before him, for ealing a horſe, 
whereas he was never accuſed, nor ſtole any horſe ; aCtion- 
able, if the party was apprehended on the warrant. 1 
Leon, 187. | | 

T hou haſt cozened Mr. Windſor of his fee, and I will ſue 
thee for it in the ſtar-chamber ; aQtionable, 1 Leon. 187. 

The defendant F:rd wrote a letter, in which were theſe 
words, t is reported the lord Lumley ſeeketh my life, and 
the truth was, it was not ſo reported ; aCtionable. 1 Leon. 


187. A IN RALt 
| 5 didft keep and ſell by falſe weights, and in beſlowing 
245. thy weights were falſe two ounces, and thy man will be a 
witneſs againſt thee 5; aQtionable. Brownl. 5. 
The defendant ſaid, that the plaintiff maintained, vice 
tualled, and let go pirates, contrary to the law, &c. aCtion- 
able ; for though piracy is triable by the Civil Law, yet by 
the ſtatute 35 H. 8. our law takes notice of it. Cro. 
Eliz. Morgan y. Kitt. | 
If you had your deſerts you had been hanged before now ; 
aCtionable, for it ſhall be intended he committed an of- 
fence for which death was to be the puniſhment. Cre. 
Eliz. 62. | 
The defendant faid, that the plaintiff was a perjured 
rſon, and that he was forſworn in the court of Requeſts, 
_ that he ſhall be ſet upon the pillory ; aCtionable. Cro, 
{Z. 135+ 
Thou haft taken a falſe oath in the Conſiſtory court of Ex-- 
eter ; now, tho* perjury in the Spiritual court is not with- 


- 


* - 


A@ Th 


in the ftatute 5 E/iz. of perjury, yet the words were ad- 
judged aCtionable. Cro. Eliz. 185. £142 

He ts @ ſuborner of perjury; ationable, becauſe one 
cannot be a ſuborner of perjury, but it muſt- be neceſſarily 
intended; that he did ſuborn ſome perſon to forſwear him 
ſelf. Cro. El:z. 308. ; 5s TORT 
 - One told me, he heard ſay, that Mrs. Meggs had poifoned- 
her hufhand, ubi revere nullus dixit, &g. aCtionable ; for 
it may occaſion her being indifted for petty treaſon. Crs. 
Eliz, 400: | 8 

Thou art a perjurea knave, for thou didſt ſwear this dy 
at the leet, that I baked bread im my houſe, when I did nat ; 
aftionable, for tho' perjury cannot be in a /eet, of which 
the law takes notice, ſo as to puniſh it by the ſtatute or 
| otherwiſe, yet 'tis a diſcredit, Gro. Eliz. 709. {08 

Thou art @ healer of felons 5 aQtionable, for it ſhall be 
intended a concealer of felons, Hob, More's cale, 

The Devil appears t1 thee every evening in the likeneſs of 
a black man riding upon a black _ and thou conferreſt with 
him, and whatſoever thou dof af, he doth give it thee, and 
this is the reaſon thou haſt ſa much monty, and this 4 will 
Juſtify ; a@tionable. Hob. 129. & 

e hath caught the French pox, and 
his wife z aQtionable. Heb. 219. CR 

The plaintiff being heir to his father, and to his 
younger brother, the defendant ſpoke theſe words, thou 
art a boſlard, by reaſon whereof they gave away their 
lands ; actionable, Gedb. 415. 4 

He is not worthy to bear office in ſuch a place, for he keeps 
The ene in London ; aCtionable. 1 Bull bus; it 

The defendant being arreſted by a warrant upon a /a« 
titat, ſaid, that it was @ counterfeit warrant made by Mr, 
Stone ; actionable, 2 Cro. 648. 

Thou art a leprous knave ; aCtionable ; for *tis as muck 
as to ſay, thou wert laid of the pox. 2 Cro. 144. 

Caſe, &c. for - theſe words, George Lucas is a falſe 
knave, and worthy to ſtand in the pillory ; the defendant 
juſtified, for that the plaintiff took a falſe. oath in the 
—__ court, &Cc. and this juſtification was held good. 

oor 79. . 

Thot Gat forged a privy ſeal and commiſſion : it was 
objeCted, that he did not ſay what privy ſeal he meant ; 
but it being alledged that the words were ſpoken to ſcan- 
dalize him, it ſhall be intended the King's privy ſeal. 
I Cro, 257, 326. | 

Thou waſt forſworn in a court of record, and that I will 
prove : Judgment was given in the Common Pleas, that 
the ation would not lie, becauſe he did not ſhew in what 
court of record he was forſworn z3 but upon error brought, 
that judgment was reverſed in B, R. and adjudged, that 
the aCtion did lie; for it ſhall be intended the defendant 
{poke the words maliciouſly, accuſing him of perjury, in 
taking a falſe oath upon judicial proceedings in a court of 
'record. Cro. Car. 366. 

Thou art a whore and a two-penny whore ; this was held 
to.be a good cauſe of aCtion in London by the cuſtom ; for 
$5564 puniſh ſuch perſons there, by carting them. Cro. 

ar. 250. 

The plaintiff declared, that he was retained by T. $S. 
as a ſervant in huſbandry, and behaved himſelf honeſtly, 
&c. and that the defendant to flander him, and to bring 
him in diſcredit with his maſter, ſaid, that he (the plain- 
tiff) was a cozening knave, and had cozened his maſter : 
after a verdict for the plaintiff, it was moved in arreſt of 
judgment, that the ation would not lie for theſe words z 
ſed per curiam, the plaintiff had judgment, FF. Fones 
ds ſpoken of an innkeeper, Colonel Egerton had 
the French pox, and hath ſet it in the houſe, and Smith and 
his wife have it ; objeCted, that the word Jet made it in- 
ſenſible ; but adjudged aftionable, and well brought by 
the huſband alone. Style 112. Wa. 

the pox ; aCtionable. 


Thou wenteſi to the wells to be cured of 
Style 219. | 

Thou art a baſtard getting rogue, and had/# a baſtard at 
Ya and art a pocky rogue, &c, aQtionable, Style 
283. we $610 

He (meaning the pin ) got Mary Nabb with child, 
and the child is i, nd 1 have \ried it with ay and 
| | | | ars : 


| 


þ 
q 


— 


hath carried it home F2 


Yy 


A © T LEE + + 


fears : objeRted, that the laſt words wore iſe; "ba "Gu 6 on. oe GR Oe Phew art [4,0 
adjudged the firſt words were a&ionable.- - 8 of [ug will prove thee ſo; not aQionable, no 
Caſe, &e. for theſe words, Thou ha frgd a 2,40] to Aadure's _ . Sid.'48, | 


cheat W. R. of bis lands ; aCtionable, not to ſay | Caſe, by the plaintiff, who is. a carrier, Pon Fi 
that he forged a writing or a warrant, becauſe ele: are _— Thou haſt forged falſe letters, and haſt \given me 


words of uncertain ſignification.” bid. 16. | a” falſe and forged "acQuittance + After” & verdift for. the, 

Caſe, &c. for theſe words, ' Thow art a beggerier 4 plaintf adjudged | Wn arreſt of Judgywanty 3 nde aftionable.” = 
and I could hang thee: Aﬀter a verdiCt for the plaintiff, 6-3 = 
was moved in arreſt of judgment ; and adjudged, that whe | wy Lt &c. Yuare P forger 0 bonds, ig oubl :ſher of for. | ++ 
words were aCtionable z fo *tis to ſay, Thou art a thieving gery, and ſue upon, forged bonds : Upon Nor guilty pleaded,. = 
rogue; for thoſe words import an a& done, but thieviſþ |'the jury found the, defendant Not guilty,” as toYhe firſt, 
rogue, imply only an inclination to ſteal. Sid. 373. | words, and adjudged, that the laſt words were not a&tion- 


Aden cannot have their cattle go wpon the common, M 
Barber and his children will kill them with Barber's 


adjudged, upon error brought, not aQtionable, | ” * 
118, 4 Where ation in ſor nord Joten of magifratery, and. 
The plaintiff brought an ation in " Londh: for calling | ior not, © 
his wife a whore ; 'tis ationable wan Mygegd by cuſtom ; | The plaintiff being a juflice 4p ce, the defendant. 
but cuſtom to maintain aftions for babbling words is againſt  faid, Mr. Stukely covereth —_ pike 4 conic, and is not.. 
law. 4 Rep.18. | ' worthy to be a juſtice of peace z aQtionable, for though his. 
Sir Chriſtopher Hilliard #5 blood ſucker, and ſucketh _ is not named; the words neceſſyrily. refer. %o its, | 
blood ; but if a man will give bim a bribe, as a ſheep or '@ | 4 Rep. 16. 


couple of capons, he will take it 3 not actionable, for it | | The plaintiff being a ju/lice of peace, and.h ſheriff; 
cannot be Thnaes what blood he ſucked. | Cre. Eliz. | the defendant ſaid, it #5 i FA I am a oye 


by Bob dhre #omettogint oh ig eat 0 
heat of | 


306. but thou (innuend» the plaintiff's, ſervant) ſerve/# 1s" tr 
For words ſpoken part in Latin, (viz.) Inimicus meus | fubje#, and thine own conſcience may accuſe ti ee thereof”; 4 Ac» 
1s an extortioner ; not aftionable, Cro. Eliz, 496. tionable. 1 Leon. 


fon, of againſt the defendant for ſpeaking theſe words, | The plaintiff du 4 land-meafurer, and the. d 
(viz the plaintiff hath ſaid maſs" many\ times to W. R. | having ome diſcourſe about meaſuring lands, ſaid; 
upon demurrer to the declaration, it was adjudgedll, | art a cozening and ſhifting knave, and a cheating knave ; ad-" 
becauſe he did not ſet forth, where the" maſſes were ſaid, | judged, that a' furyeyor of \land, being an office of Kill 
nor the day when ; for it might be in France, or in ſome | the words are aRionable. Godb. 287. © 
other *place- out of England, and the ftatute appoints no | The defendant ſpoke of a juſtice of peace, viz. Tam in 
penny unleſs the indictment be within a year and a | danger of "my. life, my blood is. + in; To and I] was like to bave 
Godb. 106. | been murdered; I was at Sir John Harper's houſe, and his 
ks &c. He is a cuckold, and a wittal, which is worſe | ſon John Harper drew me forth to ſee a gelding in the' oth, Bs 
than a cuckold, and B. B. hath lain with his wife ; not | and then Thomay Beaumont Sir Henry Beaumant's fi» ” ; 
aQtionable. 2 Cro. 78, | did throw his dagger at me twice, and'thrufl me throug | 
Thou haſt forged writings, for which thou ſhould} oe breeches twice with his rapier, to have killed ine"; all this was 
eco ; the-court divided, two judges of opinion, that | done by the oflization of Sir John Harper, and Fi tan prove. 
_ the firſt words are not actionable, yet the ſubſequent } ir ; aQtionable. 2 Cro.'56.- - | 
words make them ſo, and they ſhall be conſtrued by | _ Words ſpoke of a-commiſſioner to examine witneſſes in 
theſe words. Two judges contra + the words are uncertarn Chancery, viz. Sir George Moor # a corrupt we out 
| what manner of writings they were, and they may be | hath taken bribes nan executing that commiſſion 
_ frivolous writings, and then he is in no Tg of his | King hath /et Sir, George Moor on rs ry with his brides 
ears. 3 Bulft. 265. to pervert juſtice and equity: It was teens that the ©” 
Cafe, for calling the plaintiff Idonor, in the Welfh lan- | plaintiff was only a voluntary commiſſioner, b Y the aſſent 7 
guage, with an averment, that it was ſpoken before thoſe ] of the parties, and an arbitrator, and nota judge 3 by 
who underſtood Welſh, and that it 6gnited perjured ; AC- | adjudged, that,though not ſworn, yet having the Kin 


tionable. ZH. 191. commiſhon to execute, it is a truſt, and the breach of it 
| woe for callin ki plaintiff adder z not a&ionable, | is puniſhable. 2 Cro. 65. - 

becauſe it is an offence not puniſhable at Common Law, | The defendant ſpoke of a juſtice of peace, "Mr.  Hewp # 
| but only in the Spiritual Court ; but 'to call z man” #nave | a Ih Juftice, a partial Juftice, T will give '50, every 
or villain, an aftion will lie, Moor ay j Jar re his ths in juſtice matters ; not ationable, for one 
Caſe, &c.. for calling the plaintiff 6#iber and tommon us, 2 prefent In vials, without any offence. 

extortioner ; not attionable, unleſs the plaintiff aver thathe As 
1s an officer. Moor 182. "The 4 deferlent frvoke WF A Juftic eftice if prace, BY are a 
Bu” &e. for theſe words, Hang him, he is full fiveet juſtice, you ſent your warrant for R.B. to be brought 


fox, [ marvel you will eat and drink with him, innu = before you for k uſprcion of felony, and Ne ai ta R. B. Z 

Plaintiff 3 not aQionable, for it may be intended the ſmall | 7 4 war ning mr » "that h Yfent himſelf; 

boa belides, the words were not ſpoken with ar intent. onable, 2 Gro. ua; aca 
e 


fame the plaintiff, but by way of advice t. to a friend. "Thi defendant fook A Da ir pee, Hl (innuends 
4m 


Moor $79. | ' | the gt Y for 12" and any times wreft 
| Comening hnave, not aQtionable. Fiutt. T3, 7} hp o law, ee, th pervert juſtice to pw his own turn : * was: 
| Falſe knave, not aftionable,' Hutt. 14. NOVO at the wort might be ſpoken before the plain- 
Caſe for theſe words,” You are a rogut, a baſe rogue, a a juſtice ; but adjudged, they ſhall be taken i1 the 
eozening rogue, a con -catchr rogue, a cut-purſe W Ki wor fo et. 2 Cro. 240. © 
I not aQtionable. ' Palm, 20 © | /e, &c- againſt the biſhop of et and Cov 
Cafe for "theſe words; Thot haſt the French for writing a letter to the Ear), of Leice/ at the chain 1 
Not vilty pgded, the Jury few that he Be het , who was: a ju of | peace, twas a ver in in" the. com- 
"a 5 (v ra Thou haft the Ph par} ffodged x of carrupt man, des ou Boo 
aterial-y | 


umwealth, g. 
that the declayation was n main- worwy "of God, © mbler © bt hath” ufe tt 
v vert. Allen 30. © 2 Med bs DEP Bis will, my cured my ol vor to be in 
(a ;&e.- for theſe words, Thou art .a Sos and' a | difted for extortion ;, be willingly a and wittinghy: Ow oy 
"Fnave : alter a verdi&&' for the plaintiff, it was | out one Greenwood, @ lewd man, convittex of” 
cg arteſt of judgment, that theſe wordvare not a&tion- = known, him' to be ant evil man, FIguae Ch him ; bers | 
alc, "upon! the neral inducement cement, that the phintiff is Io, ronſeente, or hontfty ;- Upon 'Not But : 
Rerus of fi fidelis Jubds fus, without: ſhewing'that he is'of fome \plxtes the'phmuff had a verdj& and'3 300} Yam 


rade, and faſhad fome ſpecial _—_ "814; 40." " it was moveCin _ (ej wdgutenty thit eſe w wh 
"7 <Vor. I. NO, 4+ og ; | Vo | | wrinten, 


Moor 141- 


' that he was a ju/lice 


© OX 


written in a letter are -not aCtionable, 'but that there tmibſt | 
be ſome overt-aCt to make them a ſcandal ; but adjudged, 


* that if the /etter had been written to the plaintiff, it might 


be ſo, but being written to another, it | is aQtionable. 
- Caſe. for. theſe words ſpoken of a juſtice of peace, My. 
brother hath ſtole a black mare, and you (the plaintiff) were 
privy to it, &c, now, though privity doth not make a man 
acceſlary to the felony, yet the words being ſpoken of a 
juſtice of peace, are aCtionable. Moor 401. _ 

_ Caſe, &c. for theſe words ſpoken of: a juſtice of peace, 
viz. He hath received money of a thief, (that. was appre- 
hended and brought before him. for flealing of ſheep) to let 
him eſcape, and to keep him from the gaol : Upon Not 
guilty pleaded, the plaintiff had a verdiCt and 4o/. da- 
mages, and upon a writ of error. in the Exchequer chamber, 
the judgment was affirmed. Mar bg. _u 

- Caſe for theſe words ſpoken of a juſtice of peace, one 
TW. W. being taken as acceſſary 1% the ſtealing his own goods, 
Ar. Stafford knowing thereof, diſcharged him by an agree- 
ment of 31. to which Mr. Stafford was party, whereof 30s, 
was paid to him, and the reſt was paid to his man by appoint- 
ment ; upon Not guilty pleaded, the plaintiff had a ver- 


Chamber. Moor 704. | | 

Caſe for theſe words ſpoken to a juryman, Thou art a 
Juryman, and haſl been the overthrow of a hundred men by 
thy ſubtile and falſe means ; aftionable, with an averment 


_ that he had been a juryman in juries upon life and death. 


Atoor 876. | | 
Of a juſtice of peace, (viz.) .he had. two ſervants pre- 
ſented five or ſix years F ng for flealing ſheep, and he deſired 
me not to proſecute them ; aQtionable, with an averment 
o Jeges for the county where the 
words were ſpoken. tch 40. . 
Caſe, &c. in which the plaintiff declared, that he was 


a fuſtice of the peace and deputy lieutenant of Suſſex, t&c, 


| 


and had been often employed in commiſhons, and that a 
commiſſion out of Chancery was direfted to him and 
others, to examine witneſſes in a cauſe then depending 
between the now defendant Large and T. $. and that he 
took the depoſitions of witneſſes, &c. and that the defen- 
dant ſaid Sir William Parker hath put out depoſitions that 
were taken, and hath inſerted others which were not taken ; 
adjudged aftionable. Palm. 67. $5 
Caſe, &c. in which the plaintiff declared, that there 
was a diſcourſe between the defendant and one Horewood 
of him (the plaintiff), who was receiver of the court of 
Wards, and that the defendant ſpoke. theſe words of the 
Plaintiff, (viz.) Mr. Deceiver hath deceived the King, and 
dealt falſly with him,-and 1 have him in queſticn, and 1 
doubt not but to prove tt ; after verdict for the plaintiff, and 
402 marks damages, it was objeCted, that here' was not a 
ſuſicient deſcription of the perſon ; beſides, he is not 
charged with any miſbehaviour in his office ; but adjudged 
actionable, for the words deceiver cannot be intended of 
any other deceit than in his office. ' Palm. 59. 
The plaintiff being a juflice of peace, the defendant 
ſpoke theſe words, Mr. Hamond: did put in of his own 
head theſe words taken in examination by him, (viz.) R. B. 
did fleal twenty ſheep of ſuch a man's, and Mr. Hamond is 
a debauched man, and not fit for a juſtice; the firſt words 


are aftionable, but the laſt the court took time to conſider. | 


Style 22, 210... 0 tM OY ; 
. The defendant ſpoke of an officer, (viz ) You have co- 
zened the flate of 20,0001. and I will prove it, for you have 
received 25,0001. of the office, and not compounded far. it, 
and have foiſted in words in the order of your commiſſion ; ac- 
tionable, - Style 4.36. SE inf tn Eos 
_. Caſe, &c.. for. theſe words ſpoken of a juſtice of peace 
and deputy lieutenant of the caunty of Warwick, (viz.) / 
have heard that a maid. of Sir. uarty be ſhould  re- 
port, that he being ſick, and ſhe looking through a hole of the 
door where he then lay, ſaw a prieſt. (innuendo a popiſh 
rrieft) give the euchari/t and extreme untlion to Sir John 
ightly.; and that the deſendant, of his. farther malice, 
tc. at.another day ſaid, / have heard that a maid /er- 
vant, tho then lived with Sir John Knightly, peepedithrough 
« cramy of a door where Sir John lay fick,, and Jaw 6 


»-+ 


A C T 
popiſh peici anoint him, (extreme unCtion innuends, and 
give him the ſacrament of the eucharifl ; aſter a verdiCt for 
the plaintiff, and 10004. damages, it was objeQed, that 
theſe words did not amount to -calling him papi/, for by 
the firſt words it doth not appear of what religion the 
prie/! was, unleſs by an innuendo, and in the latter words 
the extreme unition is brought in by ah manuendo, which is 
not ſufficient z but adjudged, that one part of the words 
explain the ſcanda! of the other, for a prie/t who gave the 
euchari/1 and extreme unttion muſt be a popifh prieft, and 
he to whom it is given, muſt be a pap, and the word 
anoint cannot be intended of any thing elfe but” extreme 
un#ion, which is never done, nor the euchariſt given but 
to thoſe who are papiſts, 4 Lev. 68, ORE YG 36. 
Caſe, &c. in which the plaintiff declared, that he was 
a true profeſſor of the prete/tant religion, &c. and had been 
a member of the long parliament, of both which, the de- 
fendant diſcourſing, faid to T. /F, the plaintiff's ſervant, 
Yeur maſter is a papiſt, when be is at home he goes 1o-church, 
and when at London he goes to maſs, &c. upon Not guilty 
pleaded, the plaintiff had a verdict ; it was moved in. ar- 
reſt of judgment, that the words are not-aCtionable ; for 


[to call a man-papi/t is not aCtionable, unleſs ſpoken of. a 
_ dit and judgment, which was affirmed in the Exchequer | 


| biſhop. 1 Leon. 336. and Cro. Car. 192, Savage ver. Crok; 
it 1s true, if ſpoken” of a man in ſome eminent office, 
it is otherwiſe, and that was Sir Fohn Knightly's caſe, who 
was a juſtice of peace and deputy lieutenant ; fo in Peat 
and, 7 ucker's caſe; where the plaintiff was a merchaat, 
and the defendant ſaid of him, He 1s a rogue, a papi/t dogs 
never a rogue in town would have a bon-fire but he; this 
was on the day when King 7ames came to the crown ;/ 
adjudged in the principal caſe, that the words were ac- 
tionable, becauſe he who goes to maſs forfeits 100/, by the 
ſtatute 23 £12. cap. 4. and is to be impriſoned for a year, 
therefore to ſay the plaintiff goes to maſs is aCtionable, for 
; expoſes him to corpora! ' puniſhment, Sec Allen's 
ep. IT.. JS 1 $4648 BY 
| Caſe, &c. for theſe words ſpoken of a juſtice of peace, 
Fe is a forſworn-juſflice, and my to be a juſtice of peace z 
after a verdict for the plaintift it was intiſted, that«the 
words were not aCtionoble, becauſe forſworn doth not in= 
tend judicial perjury, and, there was no diſcourſe of his 
office. ;z but adjudged aCtionable, becauſe the words for- 
ſworn Juſtice ſbew that the defendant intended perjury re- 
wo g.to his office, for /ermo refert ad conditionem perſone. 
1 Y ent. $0. : LETS © 1 T9 
Slander, &c. brought by a do2or of the Civil Law, who 
was alſo a juftice of peace and chancelior of the biſhoprick of 
Norwich, for theſe words, He is not fir to be a chancellor 
or a juſtice of peace, he is a knave, a raſcal, and a villain, 
he is not fit to praftiſe, he ought to' have his gown pulled over 
bis ears ; aQtionable, the plaintiff had a verdict, and 40/7. 
damages.:: 2 Tur, 1288; >) 155452 g5t 5 +4 
| Slander, &c. in which the -plaintiff ſet forth, that-he 
| was formerly choſen #night- of the ſhire for. the” county | of 
Glouceſter, and intending to ſtand candidate: at the next 
eleCtion, there being a writ iſſued out' to chooſe two 
knights, - &c. ' the defendant; beſore the. eleQtion, ſaid, 
Jack, How is an enemy to the. King and kingdom, and. in the 
French #ntere/t ; aftionablez the plaintiff had a' verdict 
and great damages, and upon a writ-of error in parliament, 
the judgment was Em.- 2a! 129% ©) on 
Caſe, 8&c, in which the plaintiff declzred, that he was 
a deputy lieutenant- for the county of Middleſex, and a privy 
| counſeller in IteJand, and that: he ftood choſen . burgels 
for parliament at Chr;/# Church, &c...-and that the de- 
fendant ſpoke theſe words of him, (wz.) He.zs.a papi/t ; 


| vpon Nor guilty pleaded, the plaintiff had a ,verdict and 


judgment,: and afterwards @ 20rit of error was, brought, 
and the judgment affirmed, becauſe by. the Hotnees: 24 
Eliz..and the .3 Fac. and 25. Car. 2. papMtaie) expoſe 

to. ſeveral penalties and incapacitiggua in 
words ſpoken do relate 'to a perſonified ; 
true, the word. papi/t was not. acti ” forngad 
| times alter the ſenſe of words, andWliy” word 
word of reproach ; ſo the word #nav2 torment 
ſervant, but now it, is ationable to call an adlatvey. 4 
and to ſhew that the law doth alter with'the tMmes, th 


it 18 
+but 


by no precedent before 21 Ed, 3. 23. of an infont bringing 
| ; * 2 4. 4-3 TY an 


. 


ACT 
on appeal; but ſince that time, and now, it is very fre» 
quent... Raym. 482. 7 IHE | 
| Caſe, &c. for theſe words ſpoken of a juſtice of peace, 
He makes uſe of the King's commiſſion to worry me out of my 
zflate,. and afterwards the words were laid in Latin (with- 
ont an Anglice. ad tenorem & effefttum- ſequent); after a 
verdict for the plaintiff, and entire damages, the judg- 
ment was ſtayed ; for tho” per curiam, the words are ac- 
tionable, yet being, laid ad tenorem &. effeftum ſequen'.. 
ſomething may be omitted which may alter the ſenſe, and 
it is not an expreſs allegation, that the defendant did ſpeak 
the words. - 3d. 71: | 7 
peace, ſet 


{+ the Duke 


ſpoken of a juſtice 


Caſe, &c.. tor words 
et 


forth, that there was a rebellion in the 


Monmouth, that ſearch was made for the defendant, | 


eing ſuſpefted to be in that rebellion; thereupon | the 
defendant ſaid, John Prowſe is a knave, and a buſy knave 
for ſearching after me, and «ther honeſt men of my ſort, and 
1 will make him give me ſatisfattion for plundering me ; 
after a verdict for the plaintiff it was objected, that Here 
was no colloquium laid of his office, or that the words were 
ſpoken relating to his office, therefore an aQtion would 
| not lie, though an information might ; the court was di- 

vided. | 3 Mod. 103. _ 5 ens 
_ The plaintiff being a juſtice of peace, the defendant faid, 


Sir William Berton's men have ſtolen ſheep, * and he ſpoke, to?| 


me that 1 ſhould not proſecute them ; not aCQionable, be- 
cauſe not averred, that Sir William 7s a juſtice of peace. 
Poph. 180. T REETORE: 164; lege] Ts 
Of a juſtice of peace, Thou haſt forged a recognizance 
 taken-of one Fiſher, and others ; actionable, *for the+ word 
(forged) ſhall be intended (counterfeited), and the word 
(taken) ſhall be intended /achnowledged). Cro. Eliz. 865. 
The plaintiff | was bai/iff-to_ R. B. for three years, and 
had the ſelling of all his corn ; and the defendant faid, 
Thou art a cozening knave, and thau haſt cozened me in ſell- 
ing aye meaſure in my barley, and the country is bound to 
js thee Fa felling with falſe meaſure, and I will prove it, 
and thou haſi changed my barley which Þ bought of thee z. not 
aQtionable, becauſe it doth appear. that the words were 
ſpoken: of the fale of corn whil/t he was bailiff. » Hob. 6. 
- The plaintiff being a #nighr, and one of the gentlemen 
of the King's privy-chamber, the defendant ſaid, $:r Wil- 
liam Bronker is a cozening knave, and lives by cozenage ;, not 
aCtionable. 2 Cre. 427» ET HE, CLAMP 
' Caſe, &c: for theſe words ſpoken of a ju/lice of prace, 
upon a colloquium between the defendant and . another, 
concerning. the patronage to the church of G. that he 
was right patron thereof, whereupon the defendant faid, 
That Jaſborough (the plaintiff) was the true patron, but 
that he had lofi the patronage by being a (chiſmatick and re» 
cuſant, both which he 1gould prove on him; not actionable, 
without alledging temporal damages. 2 Roth, Rep. 43-. 
Of an attorney and town clerk of Southampton,' who 
kept the court-coll, Thou, haſi made many falſe certificates 
10 the mayor.and burgeſſes, and the more thou flirrefl in it the 
more it will fink ; not aQtionable, becauſe the plaintiff did 
not alledge that there was--a colloguizm of his. office, nor 
| that the making certificates did belong to his office, or. 
that he knew them to be falſe. Zutt. 123.- 


Caſe, &c. for theſe words, The mayor 2 Tiverton hath 


cozened the town and country z adjudged, that-the words are 


_ not actionable, H#/, Fones 308. . | 
Caſe, &c. for words ſpoken. of a juſtice of peace to his 
ſervant, viz. Your maſter's witneſſes (in ſuch a cauſe) wore 
perjured, and your mafler 4s the maintainer and uphalder of 
them ; after a verdict for the plaintiff it was objected, that 
the words were not aCtionable, for they did not relate to 
the plaintiff's office ; - beſides, it is not ſaid that he apheld 
their perjury, but that he upheld and maintained their per- 
ſons; - but the,chief-baron Hale held the wards aCtionable ; 
for if true, they. were, a ſcandal to his office, and the word 
upholding can have no-other meaning-than abetting them in 


their perjury. Hard. $Or. . DUTE 26 
. Caſe, Sie. be ' a juſtice :of 


i.e coxcomb,. a buffirbeaded juftice ; not ationable,, ad- 
Juaged in. arreſt of zudgment, unleſs 
| Pwyaniar ls +oS4d; iN 99067 4, bog. 
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| tionable, for'the worts-imply,- that he-dealt 


plaintiff), -4 feol,;on | 
the plaintiff had a 


) 
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and where not. 


are known to be @ corrupt mqn, and to deal terruptly ; ac< 
. | | corruptly in 

his profeſſion. 4 Rep. Birchleyveaſe, 0 9 
- 1 he defendant ſpoke of a ferward of a court and a 

rifler, I marvel pou will have ſuch a. paltry lawyer fer your 
eward, for he 

whereof he loſt-tys ſtewardſhip ; aCtiomible.. "Owen 1 3... 


attorney towards the law, . and if , he 


not overthrow your 
[ will prove him ;, aQtionable; Goldf.' 128, - IT 
Of an. attorney, He will overthrow bis client's' cauſe 3 
aCtionable. C0. Eliz 5947-0 oo GE hh, 8 + 
Caſe for words ſpoken of an.attorney, John Jenkinſon 
(the plaintiff). deſerveth to have his 
actionable. Mor 401; | 
+ Caſe for theſe words ſpoken of a darr; 
reader,-(wviz.) one told the defendant, 

Heie afhrmed upon his credit; that the fee-ſimple- of ſuch 


_ 


the defendant replied, No, fr iends, 'Hele's warrants we 
know well, a great number in this cenntry, truſting to his 
warrants, have been undine; upon Not gui:ty pleaded; the 
plaintiff had a: verdiCt, .and*100/. damages ;' and: upon a 
| writ of error brought in the Zxcheguer Chamber, the-judg+ 
ment was afhirmed, fur the words are-aCtionable: . Mor 


hy ly; a good atterney, but he will play on bath fades 1 
actionable, but no judgment- entered, becauſe the plain- 
| tuff drd not aver the words were ſpoken” of | himſelf; 
Brawnl. 5; 3633-0 43488 Þ 44s 74 
1 he defendant ſpoke of an attorney, Thou. art a common 
maintainer of ſuits and champertor, and T will. have thee 
thrown over the bar ; aCtionable, by reaſon of the: word 
champertar. : Hob. I17. [ ' Pf ce 2 NS 
Of a barri/ter, viz." A fool,- an aſi, an hangman,' a'coun« 
fellor at law, a fool in the profeſſion; aQionable, Poph.+2074 
Of an attorney, Thou art a paltry feliaw, thy credit is 
fallen, for thau dealeji en. bath fides, and deft: deceive many 
who truſt thee ; aCtionabie, though an. attorney may law- 
fully deal on bath fades as an arbitrator, yet by.taking all the 


the wor/! /enſe.. Yelv. 


The defendant | 
client, Your attorney is @ bribing knavi,:: and bath: taken 


32» I [ 


Moor 8 85+ 4 
Cafe tor theſe 


thrown over the bar-tiext term 3 aCtionables -; Moor 867. | 
- Cafe, in which the plaintiff declared, + that he: was 
/leward. of a courts. &c. and allo a town-derk. of Ply- 
mouth, and: that the defendant ſpoke theſe words of him, 


a corrupted knave ;- upon Not guilty pleaded, the plaintiff 
had a verdi£t ;-.it was-objeQted in arreſt of judgment, that 
the words are not aCtionable, becauſe there was fot a co/- 


Rep. 23. | 


This is @.counterfeit mads by Stone 3 it was a;watrrant to the 
ſheriff to arreſt another ; aQionable. . 2 Roll, Rep. 266. 
' The defendantſpoke of an attorney, He is a common bar- 


is a common barritory. a cheater, and Twill make. him be 


to. the..quality and condition of the. 
aAovable, Cre. Care 1396.» 
| Words ſpoken of an. aztorneys.. ; 
Zens his clients in. the Sheriffi. court of London. z the. judg- 


ment affiemed. in err0r% +;Gro, Car. 1 


LO 


Gar. 


- 


4+ There aftion lies for: words ſpoken of men of profiſſunt4 
The defendant ſpoke of a derk of the" King's Bench, you 


wy 
ath as much law as a juckanapes, by reafon'+ _ 
I; Martin ytur att»rney ? þe is the {eohif and /mmpieft 
cauſe 1 will give you my tars; he is a fool -and an afs, and 4% 


ears nailed to the pillery 4 


at law and. 
at. the: plaintiff. 


lands was ir: the grantees of the King ; whereupon! Giddy 


words together, it ſhall be intended they were ſpoken in 
ſpoke theſe words of an fra to bis ; 
201. of you for a bribe to cozen me ; adjudged. actionable; 
words woken of: 29:/ntontey;; Them: ant. 
| commen maintainer of ſuits aud champertor, T will bave thee 


(viz.) He 15 a precifion, puritan, -diſſembling, ' bribing, -and 


kquium laid of the-plaintiffy or of his offices of ſteward. and 
town-cletk ; but the plaintiff bad judgment. 2: Roll. 


The: defendant diſcourſing of Stone. the: lawyer; ſaid, - 


| retars a Fudas, and; a-prometer; and at another«tiwe, He 


barred of his prattice 3/ the words\ muſt he taken, according - 
plaintiff; adjudged. 


He 15.@ cozenery, and = 


8 
\ 


Of-, an. attorney,. 1 marvel you will. employ ſueb.a bnave as © 
Nicholls, you will have” but diſgrace:and diſcredit in emplay- = 
ing himz. he. it proclaimed, knave. in a market; the; judgment 
1 for the-glaintiff afhrmcd in-errer. - Gro. 
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- . Cre, Car. 196. 
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Of a deftor of phyſic, Thou art a drunken fool, and an 
aſs, thou never wert a ſcholar,. and art not worthy to ſpeak 
to a ſcholar, and that 1 will prove and juſtify ; aCtionable. 


Of a barrifler, He is a dunce, and will get little by the 


law, be was ever accounted but a dunce in the Middle 'Tem- 


ple ; _aftionable. Cre. Car. 278. 

Of an attorney, He is a very baſe rogue, and a cheating 
knave, and doth maintain himſelf, his wife and children by 
cheating ; the judgment for the plaintiff afhrmed in error. 
Cro. Car. 570. 

Of a doftor in divinity, Doftor Sibthorp is robbing the 
church; and at another time, Door Sibthorp bath robbed 
the church; aftionable. Cro. Car. 301, vg 

Of a "ung, age (viz.) William Gibbs hath done falſe 
by me, being his client, and hath joined with my adverſary ; 
the plaintiff ayerring, that he was a practitioner, aCtion- 
able. Style 283. X 
| _ Of an attorney, He hath forged the will of W. R. upon 
Not guilty pleaded, the plaintiff had a verdi& ; adjudged 
aftionable, Hutt. 29. | 

The defendant Harriſon, who was a bachelor in divinity, 


- came to the Common Pleas, where juſtice Hutton was 


fitting, and faid, I accuſe juſtice Hutton of high treaſon ; for 
which words an & Crate pra by Ao Tadge: and he 
had a verdi& and 10,0007. damages. Hutt. 131. 

Of an attorney, viz. He flirreth up men to ſuils, and 
promiſeth, that if he doth not Pecover for them he will have 
no fees, &c. aCtionable ; for the words tend to ſlander 
the plaintiff in his profeſſion, by ſtirring up ſuits unlaw- 
—_ Style 184. ; 

f an attorney (there being a colloquium of him laid) 
the defendant ſpoke theſe words, Go tell the lawyer, that 
he is a baſe raſcal, and that I will have him loſe his ears, 


and teach him, or any lawyer of them all, how they dare ſerve | 


a writ on me; aCtionable, by reaſon of the words, { 1: 
make him loſe his ears. Latch 220. 

Caſe, &c. in which the plaintiff declared, that he was 
an attorney, ' &c. and that the defendant ſaid to him, You 


are a knave, you were attorney to my father, and for my 


mother againſt my huſband, and made him ſpend 1001. and 


ſuch knaves as you have made my huſband ſpend all his eflate ; 
after a verdiCt for the plaintiff, it was objeQed in arreſt 


of judgment, that there was no colloquium laid of the 
plaintiff's profeſſion, ſo that the word &nave could not 
be applied to his being an attorney ; but the better opinion 
was, that the ſubſequent words ſhew, that the word #nave 
was intended in his profeſſion, and therefore a colloguium 
of it was not neceſſary. Allen 13. | 

Caſe, &c. in which the plaintiff declared, that he was 
inſtituted and inducted into a parſonage in, &c. and that 
he executed the office of a paſtor in that church for the 
ſpace of four years, and that the defendant ſaid of him, 
You are a drunkard, a whore-maſter, a common 'ſwearer, 
and a.common ſwearer, and you have preached falſe doetrine, 
and deſerve to be degraded ; after a verdiQt for the plaintiff, 
it was objeCted, that the words are not aQtionable, becauſe 
they import no civil or temporal damage to the plaintiff; 
but adjudged aCtionable, for, if true, he may be de- 
graded, and ſo loſe his freehold. Allen 63. 

Caſe, &c. for theſe words b $-94 of an attorney, He 
hath no more law than My. C's bull; after a verdict for 
the plaintiff, it was objeCted, that the words were not 
aCtionable in themſelves, and if they were, it is not averred, 
that Mr. C. had a bull; but adjudged actionable without 
that averment. Sid. 237. 

Caſe, &c. in which the plaintiff declared, that he is 


| an attorney, and that the defendant and 7. P. had dif- 


courſe of the plaintiff and his profeſſion, and that he (the 
defendant) faid of the plaintiff, in the hearing of ſeveral 
ople, Thou canft not read a declaration, by reaſon whereof 
7. . and R., W. who were formerly his clients, deſerted 
im; upon Not guilty pleaded, the plaintiff had a verdict 


and judgment. KRaym. 1 


Information for writing a fcandalous /etter to Hatton 
Rich, who owed the defendant 3oo/. and he delaying the 
payment, and going into the King's Bench, the defendant 
Saunders wrote this letter to him, That if he had any ho- 


. ne/hy, civility, ſobriety, er bumanity, he would not dzal ſo by 
: - $- | 


f 


| A C T | 
him, and that he would one day be damned end in hell for 
cheating him ; then the information ſets forth, that he pub- 
liſhed this letter in the preſence 'of many people : upon 
Not guilty pleaded, there was a verdi& for the informant, 
and it was moved in arreſt of judgment, that the ſubſtance 
of. this letter is not ſcandalous, but impertinent, and 
ſhewed only his ſenſe of the injury done him in not pay- 
ing what was due to him ; but adjudged, that the letter 
is ſcandalous, and tends to incenſe Mr. Rich to break the 
peace, and therefore an information lies, .and Saunders was 


| fined forty marks. Raym. 201. 


Caſe, &c. for theſe words ſpoken of a par/on, who was 
about to be retained chaplain to the Duke of Ormond, viz. 
He hath a baſtard on the other fide of the river, and'it is ſo - 
certainly his, that 1 fear nit to divulge it, and if I am trous 
bled for it, T will juftify it ; whereby he loſt his chaplain- 
ſhip: after a verdict tor the olaintiff, it was objected, that 
the chaplainſhip was ſpiritual ; but adjudged, that his pre- 
ferment was temporal. 1 Lev. 248. + X 

Caſe, &c. for that the plaintiff being bred up to the 
/aw, and prattiſing it, the defendant did falſe & malitio/e 
write a leiter to Anne Counteſs of Lincoln, who was his 
(the plaintiff's) client, that rhe plaintiff wenuld give vex+ 
atious and ill counſel, and ſiir up a ſuit, and that he (the 
plaintiff) would milk her purſe, and fill his own large 
pockets, per gued he loſt the ſaid Counteſs and other clients : 
After a verdict for the plaintiff, and a motion in arreſt of 
judgment, Vaughan held thefe words were not aftionable ; 
that in ancient books no words were aCtionable, unleſs 
the ſlander concerned life; that the growth of theſe ac- 
tions would ſpoil all converſe, for they extended to all. 
' profeſſions ; that theſe words relate no more to the plain- 
tiff's profeſhon than to ſay, that he had a little head; tor 
every counſellor gives vexatious and 1]! advice, when he 
adviſes an aCtion which proves unſucceſsful, becauſe the 
party 18 amerced pro falſo clamare, and to ſay, that all the 
words together make a ſlander, is to reaſon & male diviſis 
ad bene conjunfta, which is never allowed ; it is true, to 
ſay that he had the #/e of a woman's body, is ationable, 
it being an idiom of ſpeech that he /ay with her ; but to 
ſay he will milk your purſe ſignifies no more than milking 
a bull, if wetake the words enunciatively ; for this phraſe 
1s not come to an zdiom ; but the other three judges held, 
that the words were aCtionable. 2 Yent. 28, 

Caſe, &c. by an attorney, for theſe words, be is a 
cheating knave, and not fit to be an attorney : After a ver- 
diCt for the plaintiff it was moved in arreſt of judgment, 
that the words did not relate to his practice, and that he 
had not laid any communication of his profeſſion ; bur 
adjudged aCtionable ; for the faying, he was not fit to be 
an attorney, ſhewed, that the preceding words, cheating 
#nave, muſt neceflarily refer to his profeſſion as an attor- 
ney. 2 Vent. 172. CANT 79, 

Theſe words fpoken of a phyſician, He hath killed mz 
with phyſick ; not aKionable ; Ks. to ſay, that he /crenter 
& voluntarie did adminiſter. phyſick to one to kill him ; 
aCtionable. Cro. Eliz. 620. SE 

Theſe words ſpoken of a preaching parſon, Parrat :s 
an adulterer, and had two children by B. G.'s wife, and 
{ will. cauſe him to be deprived for it ; not a&tionable ; for 
it is a ſpiritual defamation, and puniſhable in that court. 
Cro. Eliz. 502. F | 

Caſe, &c. for theſe words ſpoken of a lawyer: the 
plaintiff being of counſel for the defendant, he, the ſaid 
defendant, ſpoke theſe words, that the plaintiff had deli- 
vered copies of his evidence to his adverſary ; not aCtionable, 
| becauſe he might deliver them to a good intent, as well as 
a bad one, 00r" 409. | F. 

Of a barriſter, (viz.) You are a paltry lawyer, and uſe to 
play on both hands ; not aftionable. 2 Cre. 267. 

Caſe, 8&c. in which the plaintiff declared, that he was. 
educated in the' ſtudy of the mathematicks, and for ſe- 
veral years had been employed by his neighbours, and 
others, in meaſuring land, and that at ſuch a"time and 
place, there being a diſcourſe between him andthe defen- 
dant, concerning his (the plaintiff's) profeſſhen, and--art 
aforeſaid, he (the defendant) did then and there fay.'to 
him (the plaintiff), Thou art a cozener and a cheating 


knave, and that I can prove, &c. Upon Not guilty Pres 
; 7 | _ tne 


A ©-t. 
the plaintiff had a verdi; and upon. # motionir arreſt | 
of judgment, it was agreed by the court, That if theſe 


words had been ſpoken of one who got” his living os hy, 
"* 


trade or manual occupation,-as of a ſhoemaker, baker, 


the aftion would not lie, becauſe the goodneſs'or defeRts 


of . their wares might be ſeen, and'ir'was the folly. of the 
buyer, that he was deceived' in what be might have ſeen ; 
but that a /and meaſurer was an artificial labour, end his de- 
ceit could not be'perceived but by men of ſkill and art; 
but if the words had been ſpoken of @ common meaſurer, 
viz. of-one who-meafures' by 'the rod, an aftion would 
not hie, hecauſe every hiuſbandman: could meaſure: afte 
that manner ; not-adjudged. © 2'Roll. Rep. 72. be 
'Caſe,; &e;" in which the plaintiff: declared, 'that he had 
been an attorney Pro.diverſis anms jom elapſis, and, that the | 
defendant' malicioufly. tpcke ' theſe words 'of him, ' viz. 
He is a forging tnave > After a/ verdi&t'and- judgment for / 
the plaintiff .in G.:Þ..and a writ of error brought in BR: | 
it was objeQed, 'that the word forging is adjed7rvely ſpoken, 1 
and therefore-the-aQtion will not lie, unleſs it appear, that | 
the-plaintiff. was an attorney. at that time; which did not 
appear in this-caſey for it was ſaid, that he wag'/an attor- | 
ney pre diverſis annis elapſis, which might be thirty years 
ſince ;-it ſhould have been u/time &apſes 3 but as he had de-. 
clared, che might be: an attorney long fince, and not: at | 


ſelves do.not import a ſcandal in his' profeſſion x and'for 
this. reaſon the. judgment; was reveriedi - a> Roldyi Rep. | 
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Cafe, &c. for theſe words ſpoken''df ia ſerivener,; + He is 
.@ baſe rogue, a | cazening 1ogue," a —coney-catching togut, and 
cut-purſe rogue : After a-verdiCt for the plaintitÞ, the judg- | 
ment was ſet afide, for that the words are- not aQtionable ; | 
Þecaule a' ſcrivener is not a profeſſion ſo' much regarded in | 
Jaw, as.to- enable him to- maintain»-an 'aRion«or calling | 
— him by ſuch adjetive.names.'»'2 Rell. \Repi gr, 3 1G 
-- The plaintiff declared; / that: the 'defendanty to 'defame ' 
him, being a merchant,” did fay,' de prefat'-;he plaintiff, 
viz. He. (:1nnuende the plaintiff) is @ bentrupt x adjudged, 
that if theſe words, de prefat' the plaintiff had been left 
out, the. plaintiff could never have. judgment 3 for bythe. 
innuendo there: is:not a ſufficient. certainty- of whom the 
words were ſpoken. 2 Roll. Rep.'24.4; 7 04 
| There was-a ſuit-in the Star-chamber between the com+« 
pany of woadmongers and carmen; and ſerjeant Richard- 
ſon, being retained for the. carmen, ſaid, that he did know 
of his own  knawledge, that the company of woodmongers had 
ſit up engine bars, 'machinans et intendens deceptionem, &c. 


all which, was {quod-by the jury upon an indiftment ex-. 
hibited againſt him upon the ſtatute ##2/?m. 1. e, 29. and 
they likewiſe found that» the/company did not fet up any 
_engine-bars ; .jt- was moved, that this /indictment was in-. 


| for 
the'time/of the words. ſpoken, andthe words 'in-them- |* - 


two ſu 
otherwiſe. 


2 Cro: 578, 
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to pay, his debts, but' will this 


Of a ſhoemaker, Hs it '@ bankrupt | rogue"; a@tionable; 
for-though it was infiſted;” that the word Bayirup? is but 
an aqeQive to rogue, 'and fo it is extenuzted ; yet it was 
adjudged, that the addition"of 'the word rogue to'Brnkrupt 


GEE) and- that # ſhoemaker is' within the: ſtatut 
0 


bankru 
Hutt. $2 " 


, for he yets bis living' by buying and felling. 


© Of « midwife, vie. Many have periſhed flr bet toeht bf 


ſell; aQtionable. | $674 anus © 
| Of a merchant, viz. Heit hot wrth'a griat; he is'1eo). 


Cro. Car. 153- 


worſe than naught ; adtionable« © Oro. Car. 193. © © 
| a merthant, ' viz." Thow art a rogue and” a beggar 


fellow, and 1 will prove thee a bank 


1 before next term; 


and at another time be faid to-one Harris, Truft bim "not, 


cheated his father, 
Cre: Car. 413; 


he will be thy undoing ; aQtionable. Cre, Car.'1 1. aj? | 
Of » merchant, viz. He-is a cheating tnave, ad"bhath 
by returning 201. for wares 3 aftionable. | 


= 


Caſe, 8c. Thou cameſt @ broken merchant from Hamburgh 


into England; aCtionable, fot it is the ſame as to fay he 1s : 


a bankrupt. * HW. Fones'g21, COLES 


There: was to be a trial at Guildhall,” between one 
Buxton (and another, ' plaintiffs, * and” Fobn 


ſen, defendant, 


who-was' likewiſe a merchant, atid the' day before the 
trial, -ohe. Baton i difeourfing with' the tow* defendant 


| Lemman, aſked him, 'Will you be at 'the'trial to-mortow 
between Buxton and Johnſon, who replied, 


Fahnſen is broke, 
__ 696 CHEr i203; 000 Pu Rt Rn 0848 

© Caſe tar theſe words ſpoken of a mafer,. wherein the 
plaintiff laid a. co//equium of his trade; the 'words” were, 
f and will cheat you,” he: has cheated all the farmers at Epping, 


and dares .nov fhew 7g there, and now hu "is to rome ta 
cheat at Hatfield : Upon Not guilty pleaded, 4 ſpecial 


| 62, | | | pat | » 
- . An aQtion: was brought by a 'draper- for theſe words, 


prove it: Upon Not guilty pleaded; the+ plaintiff had 'a 
verdict, but the judgment was arreſted, becauſe plaintiff 


ſuthicient, becauſe it was-'never intended by that ſtatute'} did not alledge, that there was any colloquium of his trade, 


to puniſh a pleader ſor woris ſpoken in his client's canſe, 
but for ſome.a&t dane in pleading:.by : colluſion or deveit 
to inyeigle:the court 3 .and juſtice. Dodzeridge ſaid,: that he 
:never ſaw.but one. indictment ,upon this ſtatute, and that 
was 19. the reign ,of/ £4w; 1. and: it- was upon- pleading, 
Put or for bare words/zi'the inditment was: quaſhed: 
. £m, 2 7. BSI LLN Vita $57 TH ASE 093600 Yikes ot ' 
| Cafe, &c, for theſe words ſpoken of an attorney of BR. 
VIZ. Thet. he could nat read a:declaration, by reaſon whereof 

| hisclients leſt him ;_the:court- inclined they-were/not ac- 
tionable, nnleſs the words/hachimported ſame ſlander con- 
_ cexrang his knowledge in his-proteſſion, for the:allegation 
_ of damages would not maintain-the aQtion ; and-it-is very 
Probable, that a declaration might be-wrote in ſuch a hand, 
_ . that aman- might not read-its+.1- Vento g8.; Pe 20 
+. Caſe, \&6« tor theſe-words ſpoken .of- an attorney, \You 
are a proſbyterien, and deſign,[to. prafiſe againfl the King 
. .#nd bis intereſt » the deſendant 'demurred: to. the declaza- 
: hong, and; had judgnient 3-for- per. crriamy. the words are 
not. actionable, 7. Fones 2% {i 
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: 5» Where action lies for words ſpoken, of tradeſminy/ avs 
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' {1 Halligm Kemp will be within theſe tw days a bankrupt ; ac- 
- tonable,, Qu Stan bag: ab hedSy ch 074-4 6997 aanddt'] 
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were ſpoken z' for to ſay a man is a ebeating fellow, it doth 


not follow: that he is ſo in his trade,” for he* may* cheat at 


gaming and not- in! his dealing, "and 'the words being ge-- 
neral, | may as well be applied to that as t0'his trade; aid 


| the keeping. a fa//e book doth"not imply, that” the' deferi- 


dant kept a falſe debt-book, for he: might have' a book 
which is falſe printed, as well'as a fulſe debt-beok. 2 Saund. 
O07. *I%. , Lg 4 VIS Ee NT TE. : 
, Caſe, &6e. for theſe. words, viz. "Orton "fays' Fam a 
 perjured: knave, but he is a perjured knove as well as '1,' for 
he and Field fwore one for another : 'Aﬀter a verdi®t for tlic 
- plaintiff, it-was 'moved, that this was*no poſitive charge 
that the-plaintiff was perjured, 'but'only'by-relation, viz. 
that he war perjurgd as well as the defendant ; but adjudged 
for the;plaintiff. . Raym. She NET THE A ; a 4 7 PK" KY - 
-1, Caſe, &c: for words of a broker, ſpeaking of bis pro- 
feſlion, » He is a: cheating knave, 'be hath «heated me with 
braſs -money ; adjudgedy that tg'calla tradeſman's' cheat ge- 
| nerally, an-aCftion will not-lie,”but if you ſpeak of bistrade, 
{it will Re. i: Rayas; 6a 4ot To 6 TOO 
| .- Gaſe, '&c. by, a meribant for theſe'words, (there' bein 
a communication of him) # bekeve all is nit well wit 
| Damel Vivian; there are' many merchants that "bave lately 


| failed, and } 1xpee? na_atherwiſe of Daniel Vivian » Aﬀte#'s =» 


% 


T warrant' you he dures” not be there'; des actionable. 
Have. a:tare of him,” and de"ndt 'deal with bim, he'is @ thedt 


verdict found all theſe words,” but there was no collogurum 
of his trade 4 adjudged that the words fupply the callo- 
quium, ſo they appear to be ſpoke” of his trade.” '2 Lev, 
£1Urie dominj\ regis, and to ſcandalize the ſaid company ; | 62, ER * Nb  WESS , 13 DI FO IILG Gy 2 AED CFE A 9 


or of his buying -and ſelling at the time when' the words 


* Of a gendleman'tradivg tn Yead 16" Divbylire, vis!” Hh 
is a bankrupt, andis —_ ” 
country 3 aCtionabl ; \% oat Eg” *-36 2,469 
+ Of a metchant, beibg' an ale born, viz. Firſer is 2 
bankrupt; aCtionable.” 1 oY aber oy 
Of a dyer, Thou art a bankrupt Fnave; aftionable; thodgh 
blatives ; but if it had been” bantriprly Znave, 
* Gu. 245-00 LNG 5 A et 
Of a merchant, He' is @ bankrupt” flour; aBtionable: 


You are' a'theating- fellaw, and: heed 'a falſt book; "and 1 will 


Rye ” 4 | 1 
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verdidt for the plaintiff, the words were held aQtionable. 
Raym. 207» 4 L eh T \ LS 

Caſe, Ke -in which the plaintiff declared, that he is-2 
lime- » Sc, and gets his living'by buying and ſelling 
lime, and that the BEadane ſpoke'of him (the plaintiff) 
in arte ſua, viz. Fohn Terry 1s a run-away, and a cheating 
rogue: Upon Not guilty pleaded, the ' plaintiff had a 
verdiCt ; it was moved in arreſt of judgment, that the 
defendant did not ſpeak thoſe words as relating. to the 
trade of /ime-burning, but generally de arte ſua, and he 
may have another trade ; but adjudged, that though in an- 
cient times it. was the conſtant courſe to lay a colloguiam in 
declarations for words, and it was a doubt, whether it 


was good without it till the caſe of Smith and Hard, 2 


| 


Cro. 673. . yet in that caſe it was reſolved, that to alledge 
the words to be ſpoken de querente ſupplied the colloquium, 
and in the principal caſe the words are alledged-to be 
ſpoken de arte fua, which is applicable to his profeſſion. 


m. 86 


Caſe, in which the plaintiff declared, that be is a 


 mercer, and that the defendant ſpoke theſe wprds, Thou 
art a cheating knave, and a rogue : After a verdict for 
the plaintiff, it was moved in arreſt of judgment, that 


here was no _—_ laid of his trade ; the judgment was 


ſtaid. Raym. 1 
+ brought 
Drake ts broke, be is a beggatly felliw, and not worth a 
groat, and not 
pleaded, the plaintiff had a verdit; and it was moved 
m arreſt of judgment, that theſe words are not aCtion- 
able, for he may be an honeſt man and not worth a groat, 
and to be a beggarly fellow is no crime, for it' imports 


only that he was a poor man, and that is not a fault but a 


misfortune ; but the plaintiff had judgment, becauſe to 
ſay, He 1s not able to pay his debts, is aftionable. Raym. 184. 


 , Coaſe, &c. in which the plaintiff declared, that he is 


keeper of a {zvery ſtable, and of Bell Savage Inn, and that 
the defendant had other ſtables in the ſame yard, and that 

. P. coming with a waggon into the yard, and enqui- 
ring of the defendant which was Bell Savage Inn, the de- 
fendant replied, This i5 Bell Savage Inn, deal not with 
Southam, '(the plaintiff) for he is broke, and there is nei- 
ther entertarnment for man or __ 3 after a verdiCct for the 
taintiff and great damages, the judgment was affirmed, 

m, 231. | . LEE 

Caſe, &c. in which the plaintiff declared, that by buy- 
ing nd ſelling wares, uberrimam fibi & familia acqui- 
froit vivendi ſuſlentationem, (without mentioning any 
zrade) and that the defendant ſaid of him (the plaintiff) 
| Thou art a pitiful, beggarly, broken fellow; after a vetdict 
for the plaintiff, it was objected, that the plaintiff did 


Not alledge, that he was of any trade ; but this objeQon |- 


was over-ruled, and the plaintiff had judgment. T. Fones 
140. | | | 

Caſe, &c. in which the plaintiff declared, that he is 
a renter of lands, and that he had gained great profit by 
buying and felling wheat, barlzty, &c. and that the de- 
fendant ſaid theſe words of him, (viz.) He hath cheated in 
corn ; after a verdict for the plaintiff, it was held per cu- 
riam, that the words are not aCtionable, and that the words 
of inducement were only a deſcription of a farmer, and if 
they ſhould be aCtionable, every farmer would be intitled 
to the like ation T. Fones 156. 

Caſe, &c. in which the plaintiff declared that, there be- 
ing a communicat:on of his trade, the defendant ſaid, He 
was a cheating nave, \ and kept a falſe debt book, with 


which be cheated the country ; after a verdiC& for the plain- 


tiff, it was moved in arreft of judgment, that to ſay of 'a 
tradeſman, He is a cheating knave, though there was a /- 
_ loquium of his trade, is not aRtionable ; becauſe it may be 
Y 34y he ſold his goods too dear, and ſo cheated: the 
; buyer ir the price ; and to ſay he kept a falſe book is not 
_aftionable, becauſe he may keep ſuch a book, not know- 
ing it-to be falſe ; but adjudged, that the words taken all 


| together arg aCtionable, for tradefmens books arg often 


given in evidence, and therefore they ought not tobe falſe, 
1Henm. 263. ; 6.4 


= 


Caſe for theſe words, ſpoken of a merchant who made 


_ a bone-fire-at his door when King James the ſecond came 


f 


able to pay his debts: Upon Not guilty: 


/and yet be an honeſt man, 'and have credit 


- 


Fa 


ACT. 


]t1o-the c:ownz: (v2. ) He is a rogues a papi 
tiful fellow, and never a rogue in tewn had a 
| brs door but he ; after a verdi& for the plaintiff, and gook 


damages, a writ of error was brought; but per curiamy 
the words are aftionable, 3 Mad. 103. | 
Caſe, &c. for theſe words ſpoken of a farmer: Hy 
owes more money than he'is worth, he is broke and run away 
after a verdict for the plaintiff, per curiamy the words are 
aCtionable. | | 
His ſon Brooks hath deceived me in a reckoning for wares, 
and his debt-book which be keepeth for ſale of his wares m 
his ſhop, is a falſe debt-baok, and 1 witl make bim a 
of his calling ; not ationable, Brownl. 4- 
The plaintiff declared, that for many [years paſt fut 
mercator, &c. and the defendant ſaid, art a begs 
garly knave, and a bankrupt ; it was doubted whether ac- 
tionable, becauſe he did not alledge, / that he was'a mer» 
chant at the time the words: were ſpoken. Gro, Ekizy 


Cal by an innkeeper againſt the defendant, for'calling 
him (the plaintiff) Caterpillar, for he liveth by robbing his 
gueſts ; adjudged notaCtionable. Afoor 17 | ; 

Caſe, ic. tor theſe words ſpoken of an 2nnkeepsr, Your 
maſter "Thomas Clerke- did harbour and lodge cut-purſes and 


4 | | rogues, and did receive-fiolen gaods, aff there are yet fomy"-in 
y a merchant for theſe words, Auſtin 


his houſe ; and declared, that. by reaſor of ſpeaking thoſe 
words he loſt his gueſtsz adjudged, not actionable j fot 
an innkeeper's houſe being common to all his gueſts, he 
may lodge cut-purſes, and receive flolen goods, and not know 
them ta be ſuch. 2 Roll. Rep. 136. 3 

Caſe, &c. againſt huſband and wife, in which the plain- 
tiff declared, that he was a freeman of London, and a . 
trade/man, and that he got his living by buyzng and fating 
crewel, and that the wife, &c. faid, Az (the plaintiff) 
@ theater, and hath coxened and cheated my huſband of go0ol. 
after a verdi&t- for the plaintiff, and 401. damages, the 
judgment was arreſied, for: that the words were not ac- 
tionable, becauſe it did. not appear that the cozening and 
—_— was in any thing concerning his trade. I, Yones 
. Caſe, &c, in which the plaintiff declared, that he/ was 
a common brewer, and that hs defendant, upon a diſcourſe 
which he had with another concerning the plaintiff, ſaid 
theſe words of him, 1” will give my mare a peck of malt, 
and give her water after it, and ſhe fhatl piſs as good Bigr ds 
Thomas Fen breweth (innuendo the plaintiff) by” reafon 
whereof he loft ſeveral cuſtomers, but mentioned none # 
particular ; and that being moved'in arreſt of judgment, 
after verdiQ for the plaintiff, the judgment was reverſed ; 
for the words are not aCtionable, without alledging a par- 


ticular loſs. WW. Fones 4, | | 
diftiller, in which the 


Ceaſe for theſe words +» of a 
plaintiff declared, that the defendant difcourfng with one 
Hles, aſked him of whom he bought aqua vita, who re- 
plied of Mr. Godfrey (the plaintiff) ; thereupon the defen- 
dant ſaid, He is a varlet, he hath fupprefſed bis brother's 
will, to coxen end deceive men of their legacies, 'we will make 
him cry peccavi' on his knees, he maketh-ſhew of religion, but 
is an bypocrite; adjudged not aftionable, becauſe the words. | 
do not-relate to his trade. Palm. 2, | 
The plaintiff being a mercer, declared againft the de- 
fendant for theſe words, (viz.) Thou deft owe 'more than 
thou art worth, and art not able to pay thy debts ; adjudged 
not actionable, becauſe the words do not imply any fraud 
or deceit, ſo they will not amount to a bankruptcy within 
the ſtatutes, for a man may-owe more than he is worth, 
by friends to - 
ſupport'him'in trade. Style 213. FA + OOH 
Caſe, &c. for theſe words ſpoken of a merebaiit, Thiu 
art a cheating rogue, 'and a runagate rogue after a verdict 
for. the plaintiff, adjudged not aRionable 3; for to ſay 'ge- 
nerally, that'a man'is a center, is not'actionable without 
a. colloquizm aid of "is trade or: profeſſion, which 'was'not 
done in this 'caſle. Hard. &.: ee Ine 9 
Caſe, &c. for theſe words ſpoken of a watchmaker, 
(viz.) He is\a bungler, and knows not 'bow to"thake a good | 
piece of work z after a verdi& for the plaintiff, wherein'the. 
Jury faid thatihe was'a watchmater, it was objeted,*thar 
there was no cellrguium laid of his tralle; "it is true, bo _ 
; 4 £4: + » Sond . 
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| have been known what he meagty. but here. the.; 

indifferent, -but may have..no + onſe to his #74 

ent was ſtayed. | 1 teepe/? ue un fe. that 

iſe, &c. in which the play * declared, YI 6, avs thau ts b., hare an toy Ranfe to-Dall ON 
a merchant, and that by. his name he” had the | my: 3 . Cres wo ket Wu Bl ; 
| will of his neighbours, /and. alſo-that by buying-and je | FC "= oe moon. 7 hou art a. whare, 

he got diverſa lucre, &c\ and that. the defendant Lille 'E.. are. with. him_at # 
bim a bankrupt ; after a _verdi& for the plaintiff it was [4 gates end didff Lo ing thee ;. thiu ba 
| moyed in arreſt of judgment, that the declaration was- ill, | baflard bimty. ext 6, Ireland ; after a verdic 
becauſe.it did not appear, that he 2 ng diving by. by- | for _ p ing wh be of jet, Bop Ln aCtion wou 
ing and ſelling z the BRAT was Ee. 914; 299. doc the mi not. alle hg 

| YG in which. the plaintiff. declared, . that be for lol. is being in. au ones iritual offgnc Ya, oY 

7 =p one appoin _ 


ſeven {ay laſt paſt, had lawfully. uſed the art Y Pawed br uitadl Pt ay 0 LR | 
1” 
of himſelf and family, aud that the defendant a RG who! 23 baſtard, and. the 1,84 (I 


o_—_ » and had gained greet- 
falſe & malitinſe ſaid of him (meg plaintiff), /He is ar that a whore ſhall be ſent to pA; ge 4 Jef, b 
gar and worſe than a rogue, an6if be bod by Aerts bu the the Npeaey go ol and given the =s 
been hanged ;- whereby he loſt his vendil but be did | jur ah Red h the 33 not. p! Red br 
not lay any ſpecial damage ; __ 6 WER | > y vittue of th © tres. 
on 


the. judgment was Oy: ag nba [z e to. be puyiſbed., 
ame og nification as hankry os 4s plaintiff did = hs 


alt, &c, mn whigh ;; 
what trade-he uſed, and it might be that of a} 
m—_ or pedlar, who are rogues by the Catute om ſo the |,and 
wank nn.oes afnatle, - 2 Lev, ESP + 
TN _— and taught young women to Janice, by which is Js. 

| way a. liveliheed, aud. that. he defendant, to injure tor te pany 
her, ſaid, She is as much a man as I am, /be is an beta | it was moved in arceſt - Tet, bs wy, Fa | 
plrodice 2 by which: ths 18:90 oplach bet tit wo [in | 

mention any pode ge we af nal Gs yp for a: py od Fry ere ſpoke = fs 
it was adjudge the words are not zut the ju | was rmed, 

ay os to hex profeſſion to fay,. ng RE: | i Dir = $1 
Phradite, for young women are commonly. taught by men | 1 
Le-yy d here is no. ſpecial damages laid. a Aw. 


"F500 declared, that cl 
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wit gal, 
intiff, it was moved. ip arreſt of 


ESNNS im his 1 £2 EnS 
"Caſs te &e. in which the plainzff, declared, hire be faid niece, mu her aunts. d bold it, bus gl 0 
grader, and that the defendant ſpake theſe words of bim, | {ve with her aunt, ys keeping a 7 with 


You are a. cheat, and have bein a cheat for many years; averment, that {he did at that time” 
not | aCtionable without laying a, oleguoem of dis: trade. | after a verdi@ for the 


'. 2 Salk. 694. -- judgment, that the words. are not actionable w_ 4 


Caſe for words ſpoken. of a butcher; in which « oalle- keeping doth not implys, that he: did Feep'a bawdy-hou 
guium was laid of a.cow killed by him, and; of the fleſh. of | but adjudged, that this ſpeakin by apajicipleiah Her 
that cow z and that 'the' defendant ſaid, 'Tbe;cow died with | tenſe, doth imply, the he did keep 2 bay ike of 
caluing, by reaſon whereof he loſt ſuch and ſuch ouſtomers; | Sid, 155, 23s | - », 

there was a verdict for the plaintiff, fe. and upon a writ | .. Gaſes. & He. my Ps with orintent to rav 

of error brought, the judgment was reverſed, becauſe the | her.z' aRtionable, for though here was: anly an. act. : L00ſp 
jany in themſelves are not aQionable; it is-true, here} and not done, yet afſauit with 7 intent to ravi/h 

{ damages laid, but yet. that will not help, becauſe aath 


| ha did not alledge, that he ; 9 not fell MAC __ y , £4 hter Bridget 
that be Joſt bi exſamers.' 2 $alt, 695. | ergi ang fee wh 
+6, Were ation lies for fanderin women 3 and whe» Ss 
p "The plaintiff being "a. conteaunication of a woreinge whats 3 Soapled rg rnns 1 # 3 lone the Frengh 
FE ne nes oe 2] i brrnvg bs nt wht Jp 
KjE 0 9. annue *1. e,; for (2) 
OR TY: with bes; | actionable. 8-1. os that Was in Lam: Ft huart,. * 
Ws by:ithe thuthend, Gor wands; fpo ken of — —_ ay He... 
ale, '&c : conſuet 
wiſey {1 Et Muller 5s 4. wwhores..and, hath bodake Sk,  rcdn the Lg borough were ABEL fo «pl 5h 


_ end bath les one." may turn-bis finger. in them ; Mr, the 6neeahe pon 
the aptheesry gave her. a drink — A and therefor ” take hed my And the plangf had do ale 
beed you. drink with her ; a a Cl ad be wi | Aillan- inhobitant there, and fo 95.006 py 
\Caſe; &c: for theſe wardd, - wit — mag the pre preſcription, 2 

-8 -weauer:of -Colchaſter, ina Grey pul rpaeerry had -< | 

knowledge of 1 her y ) -and the weavers brezche breeches were EI i which which Re te pling 
and they were at it ; after a verdict for the plaintiff, . it w 

-movet. in..arceſt of j ment, that che. weaver might I _—_ d TREm_ ntending's to EE, thi 

with the plaintiff 1 out apy (offence, and whare-the | hold, aids" Thow art @:20ber 

— I O96 tonable, an — thy lang ; after a verdi 

_ not -make them aRtionable ; ://ad pet curiam, though 4þe | judged in arreſt af-judganzo 
words are \not aQtionable, yer the cincunaſtance | whic able, 
follows. ſhews! the /{iatention, whiah vas. to. lender. tbe |:&i 
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n London, and the proof was, that the words | were 
ſpoken in. Clerkenwell, out of the city, and thereupon the 
counſel for the defendant” dimurred' on the evidence, for 
. chough the words are aCtiohable in London, they are not 

out of it ; the judge over-ruled the demurrer, whereupon 
a bill of exceptions was tetidered to him to ſeal, but the 
es being poor, the plaintiff had a verdi&, and ſmall 

amages. e defendant, inſtead of pleading Not guilty, 
ſhould have pleaded, that the words were ſpoken in Clerk- 
enwell, and traverſed, that they were ſpoken in London, 


I Lev. 1 16. | . ; ; 
nd wife, for theſe words ous 
epta 


" Caſe, &c. by huſband a 
of her, (vi2.) She is a ſtrampet aid a bawd, ant 
bawdy-houſe ; after a verdiQ for the plaintiff, it was ob-" 
Te that the laſt words only oy aQionable ; and that 
t being the peter tenſe,” (viz) tept a bawdyhiuſe, it ſhall 
be intended” before the general pardon ; but adjudged, 
that the ſcandal remains, and* that it- ſkall not be fo in- 
tended, unleſs it appear, that the defendant ſpoke in that 
Bo 4 bn Oe her repro ovage 
Caſe,” &c., for theſe words; You'\are @& whore;' and th 
plaintiff declared, that by: reaſon "6f Tpeaking' the! words 
Jhe loft her marriage + Upon Not guilty pleaded,” there was 
a verdiCt for the plaintiff, and-judgment;; and upon a writ 
of errer brought, error aſſigned was, that the loſs of mar- 
riage Was the cauſe of this ation, and it doth not appear 
that it was within the juriſdidtion 'of the court, viz: "the 
court of Marſhalſza, where the. ation was brought, 'and 
the judgment was reverſed. + Raym. 634, Vo 
Caſe, &c, for theſe 'words; You are a batod, and'T will 
prove you a bawd, and you took 58. for a dean pair of ſheets 
for two whores and two rogues; and'at another time for 
theſe words, You are a bawd, and I will prove you a 
bawd,. and have you carted : upon” Not guilty "pleaded, 
the plaintiff tad'4 verdict-and entire damages 3 and upon 
a motion in arreſt of judgment, -the words were: held ac- 
tionable, becauſe a'bawd is puniſhable in'the ſpiritua] 
Court. Raym. T1 b BLAND VAR UG WYTSG TG SEAT 
Caſe, '&c. for theſe words' ſpoken of a midwife, viz. 
She is an ignorant woman, 'and of ſmall Þ mg and very 
unfortunate in her way ; there are few that ſhe goes to, but 
Tie = pp" ill, - or die under her ' hands; ' aQtionable. 
1 Yeb © Hharton v; Brook, © 0 6 ID 6 Tn 
Huſband and wife brought-an aQtion. on the caſe, for 
theſe words ſpoken of the wife, She is a whore, fhe"is my 
whore, and concluded ad damnum ipſorum * after: a"ver- 
diCt for the plaintiff, it was objeQted in arreſt of judg: 


i. 


- 
== 


ment, that the words were not'aQtionabte without ' ſpecial | 


damages laid ; and that the conclufion ad damnum ipforam 
was ill: Sed per curiam, The words' are aCtionable, "and ; 
the concluſion is well ; for if ſhe |ſuryive, the damages 


will go to her. 43 Med. 1201” | 
Caſe for theſe words ſpoken-'to the ſervant, Thy miſtreſs | 
is a whore, and would bave lain with me ſeven years” fince, | 
and IT would n:t, unlefs fhe would go''to the” hedge: now, 
though it was laid in the declaration, that ſhe was'in com! 
munication with + JF. R. of a marriage 'between” them, 
who' was ſeiſed of lands of 2007; per annum, and that by 
reaſon of ſpeaking theſe words the loſther marriage; 'yet 
the words were adjudged not aCtionable,” becauſe they. 
were a ſpiritual defamation, and puniſhable ' in "thoſe | 
courts ; but if the words had been ſpoken to the man, who, 
was in communication of marrtzge with her, ſo as' the' 
fe was to hinder the marriage, the 'aGtion would lie 
for the fofs. Crs. Elz.:786. 10997 1567 100 hin 1ohet ty 
Thou art a whore, for R, B. the goldſmith had” the "uſe 
of thy body, and the cart is tos 'yood for ther 5 mot ation» | 
able, for the Common Law cannot define whois a whore. : 
 Goldſ. 1 2. ; ' | 07 YU55 23 Inn fy. Sf : 
Thou art LuſcomPs hackney whire,” and a thiroiſh whote, 
and I will prove thee fo ; not aEtionable, 'quia verba acci- | 
 Plenda ſunt in mitiori fenſu. Godb, 298, oO [1 
_ © Slandey by a feme ſole for theſe words, Yow are @ whore, | 
_ and 'a forfworn' jade, 'and' T will proveyou: one; by "reaſon ? 
| whertef {evera! perſotrs, who courte@ her before;' did now 
avoid her company 3 -the plaintiff had'a verdiQt, buteould | 
never get. judgment, becauſe ſhe did not alledge " the + 
| with any particular 'perſon. 2 Zu; 
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|. Coſe, &e. for theſe words, brought againſt the defen'« 


| 


daft by the huſband 'and wife; Thou b4ld Caldbini's baſtard 
bearing whore, tho didff "throw '#hy baſtard tnto thi dock, 
mnnuendo quandam ſocam Wheat” te Armitage, . &c. adjidged. 
not altionable.” 7, FonlW56. © no oe 
Caſe, te. You are a pimp and'a bawdy aid fetch young 
getttlewomen” #2 young pentRmen ; the ©court intlined, that. 
| the aCtion would not lie; for # bawd is riot puniſhable by 
| ou? Jaw, unleſs ſhe ketp 'a bawiy-harſe, for the” other is 
a crime of eccleſiaſtical tognizanice,' 1 Yent. 63. 759 
Caſe for ſpeaking thiſe words," viz.” This is the whore 
that W. R. got a bafta#ll oft; ind ſpent all my monty upon,” and 
the quean hath bein too long in'thwn formy eaſe : Aﬀer aver- 
did for the plaititiff,” the judgment 'wad arreſted; beeauſs 
no ſpecial'damages were laid. ' Style 274, OO 
Caſe,"&c\ for theſe words, She hath married the huſhand 
of another woman 3 and the-plaintifF 'averred in his deelas 
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| ration; that he had "no other wife z hehad a verdic, - bug, 
| the judgment" was arreſted, becauſe it might be that his 
| firſt wife was dead, br that ſhe was 'beyond, ſea"for {ever 
| years 5 ana then the eaſ& is out of the ſtatute” r Foe! cap? 1x1 
and probably the defendavt'might mean,” that'the plaintiff 
 was'contrafted to another man, and fo' in” conſcience he 
was hewbuſband## legged OA 
| Caſe, &c, She was with-ehild by TS. m_ ſhe miſs 
tarried, by reaſon aoheresf hey Father flirned her 614 of doors ; 
 ddjudged, thit”an ation wvhuld notilie withoutiſpecial 
damages alledged, as that ſhe had-toft her \marriages 2. 
Fry, $9, 02 % 39 tam Apa as a AG AEST 12d 
Caſe, &e for that the Jefendant-folſe & malitioſe, wrote 
a letter to a man 'who'intended to marry the plaintiff,” in 
which” he tells hint, *that” He ought hot!to marry her, for 
before God ſhe i my wife, and" therefore if 'you- dog you will 
toe in adultery with ber;© and your childrevi-will-be baſtards ; 
and- ſets forth{*hat' this- Tetter "was! delivere® at” Exeter; 
by which ſhe lot -her- marriage ; aſter a verdiCt for' the 
plaintiff, it* was moved in arreſt of 'Jadgment;” that the 
words' were' not actionable, 'becaufe the: defendant claimed 
nothing but his own,” whith' was lawful for him to- do; 
and of this'opinion were three Judges at firſt, againſt the 
opinion of Twiſden; but afterwards they agreed with him, 
that the' words were aQionable;''for! admitting-that-the = 
contra&t was private, he ought not-to-pubjiſh#, wnleſs he 
could prove-it; but-to acquaint the woniaw herſelf with 
it; but this was"done'to ſcandalize-itr, 'arid ibeing:found v 
o_ be falſe & malitic/e, the plaintiff* had" her judgment; 
8 meg > by 4 | KA DOES 948 | 6,143 775 
- Caſe, &e; in which the plaintiffdeclared, 'thatiſhe was 
about to' marry F. 8. and* the defendarit ſaid," $he\is a 
where, 'a common whote, and RNs nobuge, per quod ma- 
riagium amifit ; the-jury foundy that wwey'# CuFen ſpoke 
the words, but that the plaintiff did not loſe her mar- 
riage thereby "Ef pry cupiam, in arreſt of judgment, 'the 
| dw are not aCtionable, being only ſcolding. ' 2 Md. 


Caſe,  &e.' for theſe words, She is '@ whore, and had 'a 
baſtard. by her" father's apprentice » After a 'verdiR for the 
plaintiff, the*judgment was  arreſtedy becaufe fornication 
is a ſpir:tual offence, and no aftion'for it lay at Common 
Law without /petial damige.. 2'8alk. 696; 

*Coſe, \&c. in'which 'the plaintiff declared, that the 


4 


being a young woman, the defendant, to hinder her mar- 
-riage, ſaid, /Fhat did you go to London' for but to drop your 


flink ; ſhe went to London laſt winter 'to lie in, and to my 
know/edge ſeveral people have lain with her-; adjudged not 

aQiionable, without ſpecial damages laid, becauſe Gents 

"tion is'only-a ſpiritual offence, '2' Salk, 699% 1 
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\ #4 \Of adjettive and negative-w:rdi and by way of inter- 
OGaw> A antl of flandering a title, arid calling ane baſtard. 


, 


was a treaty 'of niarriage between'the plaintiff 
"and" the defendant faid, 'Hath that' boſtard Brian Neilſon 
| cauſed you to be\atrefted P' Ef, by 'which he loſt His'mar- 
riag b 

2 Cro. 422. A Pena 


 Tofs of martiage 
8 
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and one Mary Syvedale, with whom he was to have 600/. 
riages aQionable, though/ ſpoke by, way of-interiogation. 
Have you by 
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Thou art a long ſhag-haired murdering rogut ; aCtionable, 
though adjefive words. Cro. Car. 232, 318. 

Caſe, &ec. for that the defendant. having a colloguium of 
the plaintiff, ſpoke theſe words of him, 1 #now what Þ am, 
and 1 know what Snell is, 1 never buggered a mare ; after a 
verdiCt for the plaintiff, it was objeCted, that theſe words 
do not charge the plaintiff with buggery ; adjudged, a 
charge of buggery by implication, and that it might be ſo 
underſtood by thoſe who heard it. 2 Lev. 150, 

The defendant faid, that lands guere lawfully aſſured to 
John Talbot for 1600 years, and that he was lawfully poſ- 
feſſed thereof, whereas in truth they were not lawfully af- 
ſured; it was adjudged, that though John Talbot had a 
limitation of the and by a will ; yet becauſe the defendant 
took upon him to take notice of the law, and to meddle 
in a matter which did not concern him, the plaintiff had 
judgment. 4 Rep. 175, Sce 2 Leon. 111. | 

The plaintiff was in treaty with R. B. to demiſe to him 
the manor of D, and the defendant praemfſorum non 1g- 
narus, ſaid, 1 have a leaſe of the faid manor for ninety-nine 
years, and ſhewed a counterfeit leaſe, knowing it to be 
counterfeit, by reaſon - whereof R. B, did not proceed ; 
adjudged, that fince the defendant knew of the treaty, 
and that the leaſe he produced was forged, and yet he 
publiſhed it, and by that the plaintiff loſt his bargain, the 
ation would lie. : 4 Rep. 18. "Y 

The earl of Arundel gave a manor to the Pen in 
tail; the defendant was a copyhold tenant of an houſe 
and lands held of the faid manor for his life, and the plain- 
tiff being in treaty with, R. B. to make a leaſe of the ſaid 
houſe and lands, to commence after the defendant's death, 
for which. R. B.. was to give 5oo/l. the defendant faid, 
The late earl of Arundel made a leaſe of my tenement to one 
R. W. for ſixty years, to begin after my eſtate is ended, and 
the ſame is a good leaſe ; by reaſon whereof R. B. would 
not give him 1o/. to make him a leaſe ; aQtionable. 
2. Gre. 303«:..) ,t. +. | | 

The plaintiff and his wife had both lands by deſcent, 
the defendant ſpeaking of them faid, (viz.) Shall Elborow's 
a fit above my wife £ he is but a baſtard; by reaſon 
whereof the plaintiff was at-great expence to defend his 
title ; aCtionable, though the plaintiff had not laid that 
there was any ſpeech about his eſtate, or that he was about 
ſelling or leaſing it. 2 Cre. 642. 

Error to reverſe a judgment in an aQion on the caſe 
for calling the plaintiff 4aflard, wherein the plaintiff ſet 
forth, that his grandfather was tenant in tail of ſuch lands, 
with divers remainders over, that his father was the ifſue 
in tail, and that he was his youngeſt ſon, and that /. R. 
was about purchaling the land, and offered him a ſum of 
money for his title, and to join in the conveyance ; but 
afterwards, by reaſon of ſpeaking thoſe words, he refuſed 
to give him any thing z the error aſſigned was, that the 
Plaintiff hath not aſſigned any /þecral loſs, for upon his 
own ſhewing he had no title, being a remote remainder- 
man to the eſtate ; but adjudged, that though he had not a 
preſent title, yet it appears, that by poſſibility he might 
inherit the e/Zate-taz/, and being offered money for that 


pollibility to join in the conveyance, he had.a preſent loſs | 


and damage by ſpeaking thoſe words ; ſo the judgment 
was affirmed, 2 Cro.213. "IEFEs | 

Suit was brought in the ſpiritual court againſt the de- 
fendant, for ſaying, that the plaintiff had a baſtard; the 
defendant pleaded, that the plaintiff was adjudged the 
reputed father of a baſtard by two juſtices of the, peace, 
according to the ſtatute, by reaſon whereof he ſpoke thoſe 
words ; this was a plain confeſſion of the libel, but that 
court would not allow the juſtification, and therefore ' 
the defendant moyed for a prohibition, which was granted. 
2 Cro. 535, 625. ' | | 

In a /perial ation on. the caſe, the plaintiff declared, 
that the defendant did endeavour to queſtion him, and to 
charge him at the quarter- ſeſſions, to be the reputed father 
of a ' baſiard- child ; adjudged, that the aftion doth not 
lie, becauſe it is only an eccleſiaſtical ſlander, and to be 
puniſhed in the ſpiritual court ; but it he had declared, 
that the defendant had procured an order to be made 
at the ſeſhons againſt him to be the reputed father, and 


ſo to keep ihe child ; in ſuch caſe the ation would lie, 
Vor, I, N>.4. | 


| ther had gratited a rent- rg > 


Ta Eg 3s. Gu 
becauſe of the temporal! Joſs and damage. 2 Bulft. 


; 
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Caſe apainſt the defendant being an attorney, for that 
the plaintiff being ſeiſed of lands in fee, which he had by 
deſcent from his father z and having agreed with one 
IV. R. who was to purchaſe them, the ſaid //. R. came 
to the defendant, deſiring his advice in the conveyance, 
who told him, that he had heard that the plaintiff's fa- 
in fee out of the lands, 
by reaſon whereof the ſaid R. refuſed to purchaſe ; 
and all other perſogs were afraid of incumbrances ad dam- 
num, &c. the defendant pleaded in abatement, that he 
was an attorney at law, and that JY. R. came to him for 
his counſel, and . that he privately ſpoke the words ; and 
upon demurrer, the defendant had judgment. Afcor 187. 
The defendant, who pretended a. title to the lands, ſpoke 
publicly, that he had a better title, &c. than the tenant 
in poſſeſſion, for which words the tenant brought an ac- 
tion ; and adjudged, that it did not lie, becauſe the defen + 
dant claimed a right to the lands ; but if another man had 
ſpoke the ſame without any pretence toa title, it had been 
otherwiſe. ' Moor 188, > | 
, Caf" for theſe words, (the plaintiff being about the ſale 
of his latids) 7 would not wiſh any man to deal with the land, 
for I know one who hath a goed title to it, and will not, de= 
part with their intere/l for any reaſon ; the defendant juſti- 
fied, for that he had a leaſe in reverſion of part, &c, ad-. 
Judged, that if he claimed a title himſelf it is not- aftion= 
able ; but here he faid, he knew one who had, which he 
{ſhall not falve by applying it to himſelf. Afoor 410, 
Caſe, &c. in which, the plaintiff declared, that he was 


 ſeiſed of lands, and had a diſcourſe with F.'S. about fell- 


ing the ſame, and the defendant knowing thereof, ſaid to. 
f: S, Take heed how you buy it, for it 1s mine, if every man 

ad his own ; and. I will ſpend 201. but I will have it ; by 
reaſon whereof he loſt the ſale, &fc. after a verdift for the 
plaintiff the judgment was arreſted, for that the words 
are not aCtionable, becauſe he claimed the lands to himfelf ; 
but it had been otherwiſe if he had affirmed, that a third 
perſon had a title, 1 Roll. Rep. 409. 

Caſe, &c. in which the plaintiff declared, that he was 
ſeiſed of ſeveral parcels of land, and that the defendant 
being tenant at will of one parcel, and there being a 
diſcourſe between him and F. $. of the fale of the lands, 
he (the defendant) ſaid to F. S. that he, the defendant, 
would keep the poſſeſſion till the 17h day of Augu/?, and 
that after that day the plaintiff had no title to it, but that 
one G. D. had, by reaſon whereof he loſt the fale ; ad- 
judged, that though the words were ſpoken of a parcel of 
the land, yet the plaintiff ſhall recover damages for the loſs 
of the ſale of the whole. 2 Rell, Rep. 447. | 

This aCftion will not lie without ſhewing ſome loſs ; 
as for inſtance, the plaintiff was ſeiſed in fee of copyhold 
lands within the juriſdiction of the defendant's court, who :. 
ſaid, he had no title to the lands; the judgment for the 
plaintiff was reverſed by error, becauſe he did. not ſhew 
that he had any loſs by ſpeaking the words. Cro. Car. 
EY ER EPO 

Error of a judgment in an aCtion on the caſe, wherein 
the plaintiff declared, that one F. D. was delivered of a. 


- 


| baſtard child, and that the defendant diſcourſing with her 


concerning the plaintiff and the faid child, ſaid, He 
(meaning the plaintiff) 7s the reputed father of that baſtard 
child; the error aſſigned was, that theſe words are not ac- 
tionable ; and ſo it was adjudged, unleſs the plaintiff had 
alledged ſome 1g ter loſs, as marriage or the like; or 
that by reaſon of the ſpeaking theſe words, he was ordered 


to maintain the baſtard. Cro. Gar. 315. 


'  8:* Pleadings in ations of ſlander. Ns 
If two have ſpoke words for which an aCtion lies, the 
action againſt them muſt be ſeveral ; for, as the ſpeaking. 
of one 1s not the ſpeaking of the other, they cannot be_ 
charged jointly in an ation. Cro. Fac. 647. 4 
| Nor can two who are flandered by the ſame words join 
in an ation againſt the publiſher of them ; but each mult. 
bring a ſeparate aftion. Cro. Car, 512. Fy 
It is declared by the ſtatute of limitations, that all ac- 


tions upon the caſe for words ſhall be brought within two. 


N years 


bo 
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years after the publiſhing them : but it has been held, that 
in ſome caſes of flander this ſtatute is no bar. ; 

In an aQtion for words the plaintiff declared, for certain 
falſe and ſcandalous words of which the tenor follows, and 
then the declaration recites ſome words ; it was held on 
a motion in "arreſt of judgment, that the aCtion did not 
lie, becauſe, as the pare: words are not fet out, ſome 
which would perhaps have rendered the reſt not aCtion- 
able might be omitted. It is indeed in many caſes ſufh- 
cient to plead a deed or record by way of recital, for in 
fuch caſes the recital may, be compared with the deed or 
record ; but, if there is any miſtake in thus reciting words, 
no recourſe is to be had to any thing by which it may be 
fet right. Cro. Eliz. 857. 

It was alledged that the defendant ſpoke certain words, 
and then the declaration went on cumgue etiam poſtea the 
defendant ſpoke other words ; a verdict being found for 
the- plaintiff, and entire damages given, it ' was infiſted 

upon, in a motion to arreſt the judgment, that, as the 
latter words are not by reaſon of the cumgque etiam ſufh- 
ciently afkrmative, and only by way of recital, the plain- 
tiff ought not to recover. Several caſes were cited, 
where, in treſpaſs and battery, the judgment had. been 
| arreſted, becauſe it had only been alledged cum, the defen- 

dant committed ſuch a treſpaſs or ſuch a battery. Sed 
per cur, This being an ation upon the caſe, and the firſt 
words being laid poſitively, the latter ſhall be intended to 
be ſo. Belides, cumgue etiam ſhall here be intended to 
mean the ſame as porro moreover ; for ſo theſe words are 
explained in divers dictionaries, and in that ſenſe they are 
uſed by ſeveral claffic authors. 3 Lev. 338. 

If the words found by the verdict are not preciſely the 
fame as thoſe laid in the declaration, yet if they agree in 
ſubſtance, an aCtion lies. Dyer 75, 

In an ation for theſe words, 1f Sir John Sydenham 
might have his will he would kill the King ; the defendant 
| pleaded that he ſpoke other words, ab/que hoc that he 

fpoke the words laid. The jury found ipecially that he 
ſpoke theſe words, / think in my conſcience, / Sir John 
Sydenham might have his will, he would kill the King ; 
and the queſtion was, if the variance between the words 
laid and the words found was fatal ; the court of King's 


Bench were of opinion that, as the words laid were ac- | 


tionable, and the force of them not taken off, but rather 
augmented by the others, which are alſo found, it was 
not ; and their judgment for the plaintnf was, upon a writ 
of errror brought in the Exchequer-Chamber, affirmed. 
Cro.. Fac. 497. 

F. N. brought an aCtion for theſe words thus laid, You 
have murdered }. S. innuendo J.S. modo defunttum; and judg- 
ment was for the plaintiff, Upon a writ of error in the 
Exchequer-Chamber, it was reverſed ; becauſe, as the 
words mods defunfium can only relate to the time of the 
declaration, and it is not averred that F. $. was dead at 
the time the words are laid to be ſpoke, there was no 
ground of action when the ſuit was commenced. 
Cro. Fac. 215. Cro. Fac. 343 1 Roll, Abr. 77. 
Hob. 6. . | | 

In an indictment it muſt be laid, that the defendant 
ſpoke the words charged falſe & malitioſe, becauſe that 
has been the uſual form ; but neither of theſe technical 
words are neceflary in a declaration in this ation. Style 

32. | 
Y Upon a motion in arreſt of judgment it was objected 
to a declaration, that it only alledged that the defendant 
ſpoke hac fifta falſa verba, whereas it ought to have al- 
ledged quod fifte et falſe dixit ; but it was held to be well 
enough. 1 Keb. 273. 

A writ of error being brought, upon a judgment in an 
action for words, it was aſſigned for error, that the words 
were not laid to be ſpoke maliciouſly : Sed per cur, This 
is no error, for ſuch words are in themfelves malicious. 
Noy 35. Ow. 51. 

It is ſuſhcient to alledge in a declaration, that the de- 
fendant ſpoke the words palam et publice ; for the words 
palam et publice iraply that it was in preſentia et auditu ali- 
orum. ' Cro. Eliz. 861. 

Where two ſets of words are declared for, and only the 
firſt are laid 40 be ſpoken in preſentia « auditu quampluri- 


a | 
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morum ; the prefentia et auditu.quamplurimorum of the'fir(h 
ſhall go to the ſecond. a Lev. 193. | 

If the declaration alledge that the words were poked 
in praſentia diverſorum, it is" well enough, akhough it is 
alledged to be i» euditu ; for, as the words were ſpoken i 
 preſentia, it ſhall be intended they were ſpoken 17 auditu 
 diverſorum. GCro. Eliz. 846. 
| As the ſenſe of words is to be collefted from the con- 
 fideration of the whole of them, and all the circumſtances 
| which attended the ſpeaking of them, if any of theſe are 
 omitted-in the declaration of the plaintiff, the defendant 
may, in pleading, avail himſelf of ſuch of them as he 
' thinks it material for him to ſhew. 4 Co. 13. b. 14. a. 
19. b. Cre. Car, 510. | | 

In an aCtion for calling the plaintiff a perjured man, 
the defendant pleaded in his juſtification, - that the plaintiff 
was perjured in a certain cauſe, and judgment was for him. 
Another aCtion being brought by the plaintiff for the ſame 
words, the defendant pleaded this judgment, and it was 
held to be a good plea. 2 Brownl. 49. | 

After a judgment in an aQtion for theſe words, He 7s @ 
 raſcally alderman, a fattious alderman, a lampooner j a e- 
\ cond aCtion was brought for the ſame words, 'with an 
averment that the word lampooner means libeller. Upon 
a demurrer to a plea, in which the former judgment was 
pleaded in bar, it was inſiſted that by this explanation of 
the word /ampooner, it becomes' a different ation, Sed 
per cur. As the plaintiff has been once barred in an ation 
for the-ſame words, -he ſhall never intitle himſelf to an» 


| other aEtion by any explanation of one of thoſe words. 
1 Lev. 248. FA | 
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If the words as laid in the declaration are not aQion- 
able, no additional one in a replication can make them 
ſo; for no rejoinder can be to words in a replication, 
; which were not contained in the declaration or plea. 
Style 70. | | 

It is in general very dangerous for a defendant to de- 
mur in an action upon the caſe for words ; for he may, 
after taking the chance of trying the fact, "avail him elf 
of any matter of law in arreſt of judgment, which would 
have been good upon a demurrer. 4 Cs. 14. a. Doft. 
Pl. 186, | | 

In all caizs, where there is not in the words themſelves 
a ſufficient ground of action, the want of ghis muſt be 
cured by averment, otherwiſe no aCtion lies. 4 New 
| Abr, 513. ; 

It was heretofore doubted whether the want of cer- 
tainty in the words themſelves, as to the perſon of whom 
the words for which an a@ion is brought were ſpoke, 
could be ſupplied by any averment without the help cf a 
calloguium : but it ſeems to be now ſettled, that an aver- 
' ment that the words were ſpoken of the plaintiff is ſuf- 
ficient, although it is not alledged that there was, at the 
time of ſpeaking them, a colloguium concerning him. Cre. 
Fac. 241. 1 Roll. Abr. 80. Cro. Fac. 673. Cro. Car. 
378. 'Cro. Fac. 107. 1 Roll. Abr. 79. hi 
{ Whenever there is an apparent uncertainty in the words 
themſelves, no averment can cure this ; but, whenever a 
| certain perſon is intended, it may by averment be aſcer- 
tained who this is. | | 

If three men.have given evidence 2t a trial, and F. 8. 
ſays to them, One of you three is perjured, no ation lies ; 
for there is in theſe words ſuch an apparent uncertainty 
7 agua be cured by averment. 1 Roll, Abr. 81, Cre. 

ac. IO7. 

' But if a. converſation be concerning fix defendants to 
a bill in Chancery, and it is faid b F. 8. Theſe defendants 
are thoſe who helped to murder 7 S. every one of 'them, 
although no one 1s particularly named, may have an ac- 
| tion with an averment, that he is one of the defendants 
ronerraiag whom: ſuch converſation was bad. 1 Rel, 
Abr. 75. ; | 

So F theſe words are ſpoke, That perjured rogue and vit- 
lam Potter, any one of the name of Petter, if it is averred 
that they were in a converſation concerning him, may 
' maintain an aQtion for them. 1 Roll. Abr. 76. | 

It has been held, that if the perſon, of whom the words 
are ſpoken, is in any one reſpect well aſcertained, there 


is no need to remove by ayerment, every other doubt, as 
| : be. ta 


A OT 
to this point, to which the words may be liable. "Thus, 
if it be ſaid'to F. 8. Go tell thy landlord Hendey he is 'a 
thief,” an aQtion lies for one whoſe name is Hendey, with 
an averment that the words were ſpoke of him ; nor 1s it 
neceffary for him to aver that he is the landlord of 7. S, 
1 Roll. Abr. 80. 

So'if theſe words are ſpoke by F: S. to F. N, Thy ma- 
Feer Brown hath robbed me, one of the name of Brown, if 
it be averred that theſe words were ſpoken of him, ſhall 
have an aCtion for them, although there 1s no averment 
that he was the maſter of whom the words were ſpoke ; 
for it ſhall not be intended that F. N. had more maſters 
than one of that name. Cro. Fac. 444. 1 Roll, Abr. 79 

The doAtrine of theſe two caſes, which correſponds 
with what is laid down in Wiſeman and Wiſeman, Cre. 

ac, 107. is ſhaken by ſome ſubſequent caſes. 

In one of thele it is held, "that if theſe words are ſpoke 
to F. S. Thy brother is perjured, it is not enough for the 
party who brings an aCtion, to aver that they were ſpoken 
of him, but be muſt alſo aver that he is the brother of 
F $. Cro. Car. 443 ; 

In another caſe it is laid down, that if it is ſaid to F. N. 
Your ſon] N. flole my hens, an ation brought by F. N. 
_ the younger, with an averment that the words were ſpoken 
of him, does not lie, becauſe it is not likewiſe averred 
that he is the ſon of F. N. to whom the words wete ſpoke. 


1 Roll. Abr. 84. G 


* 


But in a till later caſe the former, which ſeems to be 
the better opinion, is confirmed. 
' It was held in this, that, if theſe words are ſpoke, 
Captain Nelſon is a thief, an aCtion lies for Robert Nelſon, 
with an averment that they were ſpoken in a converſation 
concerning him, although it is not averred that he is a 
captain, or uſually called ſo. 1 Roll. Abr. $5. : 

No aQtion lies for theſe words, ſpoken of F. S. He ts 
as great a thief as any in England, unleſs it be averred that 
there-is a thief in England. Cro. Fac. _ 

So none lies, if it be ſaid to F. N. You are as bad as 
your wife win ſhe file my cuſhion, without an averment 


that the felony here alluded to was committed. Cro. Zac. 
33! | 


as |, N. who flole quilts, except it is averred that F. N. 
did ſteal quily. Com. 267. | 
But if thek. words are ſpoke to F. N. As ſure as God 
governs the world, or King ,"6Þ this kingdom, you are a 
thief, an ation lies without averring that God governs the 
world, or King James this kingdom ; for things ſo appa- 
rent as theſe need not be ſhewn. Sid. 53. 
So where the defendant had ſpoke theſe words, 7. 5. 
fays I am a perjured rogue, he is a perjured rogue as well as 
1, F. $. ſhall have an aftion, although it is not averred 
that the defendant was a perjured rogue ; for the words 
_ as wwell a5 1, amount to a conteſſion of his having been ſo. 
1 Lev. 65. + 
So if it be ſaid of F. N. He robbed the Hockley butcher, 
there is no neceſſity to aver, in an aCtion brought by F. N. 
that there was a Hockley butcher, for the words themſelves 
imply that there was one. © Comb. 247. 
t 18 not neceſſary to aver, what the meaning of words 
| ſpoken in a foreign language is in Engliſh; for it is the 
"Quty of the judge, before whom the cauſe is tried, to in- 
form himſelf of this from thoſe who underſtand the lan- 
guage. 1 Roll. Abr. 86. | 
o aQtion lies for words ſpoken of a perſon in office, 
unleſs. it be averred, that at the time of ſpeaking the 
words there was a colloquium of his office ; for the diſgrace 
in office is here the ſole ground of the ation. Cro. Fac. 


| b& none lies for words of a man 'of profeſſion, unleſs a 
colloguium of his profeſſion is laid. Strange 1138. 

So it is not aQtionable to ſay of a tradeſmen, He is a 
cheat, unleſs theſe words are alledged to be ſpoke of him 
. Mm a converſation concerning his trade. 5 Med. 395. 

2 Saund. 307. Salk. 694. Ld. Raym. 1417. Str. 696. 

But if it appears from the words themſelves, that they 
do relate to the office, profeſſion, or trade, of the perſon 
of whom they are ſpoke, it is not neceffary to alledge a 
colloquium, "Thus, if it be ſaid of F. 8. a phyſician, He 


nd 


% 


"So none lies for ſaying to F. S. You are as great a rogue 


contained 1s true, it admits of no ſuch juſtification in 


» 
ab. Ws AA : 
. , 


is no ſcholar, an aQion lies, although no colloqutim is lajd 
of his profeſſion ; for, as no man can be a good phyſician 
unleſs he is a ſcholar, theſe words neceſſarily imply a flan- 
der on his profeſſion. j Roll. Abr. 54. : | 

So an action lies for theſe words of a tradeſman, Have 
a care of him, do not deal with him, he is a cheat, he has 
cheated all the farmers at F.. and now he is come to cheat at F. 
it being apparent from the words themſelves, that they do 
relate to his trade. 2 Lev. 62. , Ss - 

| So theſe words, if ſpoke of a man in-trade, He is a forry 
pitiful fellow, and compounded his debts, are aQtionable' 
without alledging a colloquium ; for ſuch words muſt greatly 
tefſer the credit of a tradeſman, and be very prejudicial to 
him, Ld. Raym. 1480. A 

If it is alledged that the colloquium was at a-certain place, 
and that the defendant ſpoke the words laid, it is well 
enough, although it is not _ averred that he ſpoke them 
then there ; for it ſhall be intended that they were ſpoke 
where the colloguium was, Palm. 385. . 

It is ſufficient to aver, that the words, for which the 
aCtion is brought, were ſpoke of the plaintiff in a colls- 
quium with F. $. it not being neceſſary to aver, that the 
ers Qnen in a converſation concerning the plaintiff, | 
1 Keb. 273. 35 

Nothing, which would otherwiſe have been doubtful, 
can be reduced to certainty by an innuends ; for the uſe of 
this, which means no more than the word aforeſaid, is to 
point out what was before well aſcertained. And fo lit» 
tle regard is paid to words which only come in under an 
znnuendo, that no .ifſue can be taken upon ſuch words. 
4 Co. 17. Cro, Car. 443, v4.8 

If it is alledged that one of the ſervants of J, S. (innu- 
endo J. N. a ſervant of ]. S.) is a thief, no ation lies z 
for, as it is not averred that theſe words were ſpoken of 
F. N. it ſhall not be colleQted from the innuendo that he 
was the perſon intended. 4 Co. 17. 6b. 

So for theſe words of F. N. He did burn my bart, (in- 
nuendo a barn with corn in it), no aCtion lies z becauſe 
theſe words, taken in the milder ſenſe, (it not being fe- 
lony to burn a barn that has no corn in it, unleſs it is 
parcel of a manſton-houſe) would not be aftionable, and 
the znnuendo ſhall not make them ſo. 4 Co. 20. 1 Roll. 
Abr. 82, 

So no action lies for ſaying of 7. S. He hath forfworn 
himſelf, (innuendo before the juſtices of aſſize) ; tor theſe 
words are not actionable in themſeives, and what is ſup- 
poſed by the 1muuendo could not have been colleCted from 
them. 1 Roll. Abr. $2. \ 

So where theſe words were ſpoke to F, N. Thou (innu- 
endo the plaintiff) art a thief, no.aCtion lies ; for the want 
of averment that they were ſpoken of the plaintiff ſhall 
not be ſupplied by an znnuendo. 1 Roll. Abr, 83. 

But on the other hand, as the innuendo ſhall not ſupply 
any defeCt in the words themſelves, or the want of aver- 
ment, no repugnancy therein contained ſhall vitiate, if 
the words would, without the help of an innuendo, have been 


aCtionable. Thus, an: ation was brought for theſe words 
ſpoken of F. S. He was perjured in his anſwer in the Star= 


Chamber (innuendo in a certain bill exhibited there by the 
plaintiff). It is impoſſible that what is contained in this 
innuendo can be true, becauſe, as-a man is not ſworn to 
ſuch a bill, he cannot be perjured in exhibiting it ; yet 
it was held that this aCtion did lie : Et per cur*, As theſe 
words are in themſelves aCtionable without it, the innus 
endo, being repugnant, is void, and ought nogtto be regarded. 
4 New Ab?. 516. Cro. Eliz. 609. 1 Roll. Abr. 83. 

In the caſe of ſlander for words ſpoke, the law, which 
conſiders that theſe may and frequently do proceed from 
ſudden paſſion, allows the truth of the my implied in 
them to be pleaded in juſtification. Thus, if an aQion is 
brought for calling the plaintiff 2 thief, the defendant may 
plead in his juſtification, that the plaintiff has' been guilty 
of a theft, 1 Roll, Abr. 87. CES wo. | 

So if the words for which an aQtion is brought are, 
J. S. 7s a perjured man, the defendant may juſtiſy by plead- 
ing that 7. S. was perjured in a certain cauſe. 

ut however the tenderneſs of the law may admit it to 
be a juſtification of words ſpoke, that the charge therein 
the 
caſe 


4 
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caſe of written ſlander. Thus, in an aQtion for publiſh- 


mig a libel upon Mr. Branley; recorder of FYYarwich, it 
was agreed by the whole court, that, where ſlander is in 


writing, the truth of the charge there contained can no | 


more be juſtified in an aftion upon the caſe, brought by 
the injured perſon, than in a criminal proſecution at the 
fuit of the crown. 4 New Abr. 516. 

In an ation for theſe words ſpoken of the plaintiff, 
He is a thief, the defendant pleaded that he had been 
guilty of ſtealing ſomething. It was replied, that after 
the felony, and before the ſpeaking of the words, the 
plaintiff had been pardoned by a general pardon. Upon 
a demurrer, this replication was held to be good, becauſe 


_ the guilt as well as puniſhment is taken away by the par- 


don. It was alſo laid down, that it makes no difference, 
in ſuch a caſe, whether it was a general pardon or a ſpe- 
cial one, of which the defendant might. perhaps be igno- 


rant ; for that he is at his peril to take care how he ſpeaks 
words which are flanderous. 


Heb. $1. 

Buc where the plaintiff to a plea of juſtification replies 
a general pardon, it is incumbent upon him to ſhew, that 
he is not within any of the exceptions therein contained. 
Raym. 23. 

An action being brought for thefe words, Fe /tole plate 
out of my chamber, the defendant pleaded that-he had loſt 
Plate out of his chamber, and that, ſufpeRing the plaintiff 
to have ſtolen it, he had ſpoke the words. 'This plea was 
upon a demurrer held to be ill ; et per cur”, Suſpicion is 
not a ſufficient juſtification for the ſpeaking ſuch words, 
Cro. Car. 52, $6 99 | 

Common 'fame will juſtify the arreſting a perſon on 
ſuſpicion of having committed a felony, and charging him 
in a judicial way with being guilty of it ; but common 
fame is no good juſtification for ſuch a charge in an ex- 
trajudicial way. 1 Roll, Abr, 43. Hob. 82. Cro. Eliz. 
248, Futt. 13. | 

The preciſe words, 2nd the whole of them, as laid in 
the plaintiff's declaration, muft be confeſſed and juſtified 
in the defendant's plea, otherwiſe it is no good juſtifica- 
tion. 4 Co. 13. b. 14. a. | 

If an action is brought for theſe words of the plaintiff, 
He is a tratztor, it is not a ſufficient anſwer for the de- 
fendant to plead that he only ſpoke the following words, 
Such things traitors do, or any other words than the very 
words laid in the declaration, Cro. Eliz. 1 53. 1 Koll, 
Abr. 83. 

So if the plaintiff declares, that whereas ſhe was of 
good fame and reputation, the defendant ſpoke the fol- 
lowing words of her, She is a common whore ; and the de- 
fendant alledges, by way of juſtification, that, at the time 


' of ſpeaking the words, ſhe was not of good fame or re- 


putation, this plea 1s ill ; for it is no anſwer to the charge 
contained in the words, and only goes to what is laid by 
wy of inducement, which required no anſwer, Style 
I109. 

So if a declaration charges the ſpeaking certain words 
of the plaintiff, it is not a good juſtification for the de. 
tendant to alledge, that he heard another ſpeak the words, 
gue eft eadem ; tor the preciſe charge ought to he juſtified ; 
and beſides, it can never be the ſame thing to ſpeak words 
and to hear them ſpoke. 2 Roll, Rep. 284. | 

So it theſe words are laid to be ſpoken of F. S. He is a 
thief, and hath flolen 261. or 401. and the defendant 
pleads that the plaintiff did ſteal two pullets ; this is no 
good juſtification, it being no anſwer to the charge. 1 
Roll. Rep. 214. 75 

So where in an aCtion for theſe words, Thou haſt played 
the thief, for thou haſt flolen my cloth and ha'f a yard of 
velvet, the defendant juſtified the ſpeaking the following 
words, Thou hoſt flolen part of the velvet delivered to you ; 
this juſtification was held to be ill, becauſe it only goes 
to part of the words Jaid in the plaintiff's declaration. 
Cro, Eiiz. 239 | 

So if the words, for which an aQtion is brought; charge 
a tradeſman with being a bankrupt upon the firſt day of 
April, 17 Fac. and the defendant pleads that the plaintiff 
became a bankrupt upon the firſt day of April, 15 Fac. 
and that therefore he ſpoke the words ; this plea is not a 
good bar ; becauſe it is not alledged that the plaintiff 


A. C-.T 
continued a bankrupt till the time of ſpeaking the words, 
ſor he might afterwards recover his credit in trade, Cre. 
ac. 578, | * | 

4 Bur although it is not a good juſtification unleſs all 
the preciſe words, in the declaration of the plaintiff, are 
juſtified, yet the defendant is not confined to do this only ; 
for, if any other words were ſpoken at the ſame time, by 
which the force of thoſe laid would be taken away, he 
may in pleading avail himſelf thereof. 4 Co. 13. 6, 14. @. 
19. b. Cro. Cars 510, 

In an aCtion for ſaying to the plaintiff, You are a mur- 
derer, the defendant alledged, that, in a converſation with 
the plaintiff concerning poaching, the plaintiff confeſſed 
he had killed a great number of hares, and that thereupon 
the defendant ſaid to him, You are a murderer (innuendo 
a murderer of hares), this plea, which confeſſes and juſ- 
tifies the words, was held to be a good juſtification ; for 
it would be unreaſonable, where this is done, to put the 
defendant to the general ifſue. 4 Co. 13. b. 14. 4. 

Beſides that ſlanderous words, publiſhed by ſpeaking, 
may always be juſtified, if the charge contained in them 
is true, they may in certain cafes be juſtified where it is 
not ſo. Thus, any words which import the charge of a 


ited may, notwithſtanding the falſity of them, be pub- 


liſhed, if they are publiſhed in a courſe of juſtice. _ Cre. 
Eliz. 230, 248. Hob. 82, Hutt. 113. 1 Roll. Abr, 4% 
4 Co. 14. b. 15. a. 

So a barriſter may.juſtify the ſpeaking words, in plead- 
ing his client's caule, that are both falſe and flanderous, 
ſor which, if ſpoken on another occaſion, an aQtion would 
lie. Cro. Fac. go. 1 Roll. Abr. 87. Style 462. , 

So a witneſs may juſtify the ſpeaking ſlander, although 
it is falſe, in giving his evidence; this being done for the 
furtherance of juſtice. Cro, E/iz. 230. iv ; 

So if a parſon, without any intent. to ſlander, recites 
a ſtory in his ſermon which is falſe as well as flanderous, 
the doing this may be juſtified, - Cro. Fac. 91. 1. Roll. 
Abr. 87. 

Heretofore the truth of the charge contained in the 
words was allowed to be given in evidence, in mitigation 
of damages, on a plea of Not guilty ; but at a meeting of 
all the judges, upon a caſe in the court of Common Pleas, 
it was agreed not to allow this to be done for the time to 
come ; becauſe, unleſs the truth of the words is pleaded 
| by way of juſtification, the plaintiff cannot come prepared 
to defend himſelf as to that point. Sr, 1200. 


VIII. Ations popular, or ations qui tam.. 


AXtions gui tam are ſuch as are given by aCt of parlia- 
ment, which give a penalty, and create a forfeiture, for 
the negle& of ſome duty, or commiſſion of ſome crime, 
to be recovered by aCtion or information, at the ſuit of 
bim who proſecutes as well in the King's-mjame as in hig 
own. It is ſometimes called a popular aRion, when the 
penalty or part of it is given to any one who will ſue fos 
the ſame, 1 New Abr. 37. | 


Under this head is conſidered, 


1. In what caſes actions qui tam lie; and what ought tg 
be the form of them. 

2. In what courts they may be breught, and where laid s 
and the proceedings and pleadings in them, . | 
| 3 Of the judgment, cofis, and compounding the penalty in 
ſuch ations. Es | 


I. 1n what caſe afions qui tam lie z and what ought to by 
the form of them. 

Wherever a ſtatute prohibits a thing, as being an im- 
mediate offence againſt the public good in general, under 
a certain penalty, and the penalty, or part of it, is given 
to him who will ſue for it, any perſon may bring ſuch 
aCtion or information, and lay his demand tam pro domina 
rege quam pro ſeipſo. Co, Ent. 375, 1 Lutw. 133, 138+ 
Dyer 95. 1 And. 139, | : 

Alſo where a ſtatute prohibits or commands a thing, 
the doing or omiſſion whereof is both an immediate da- 
mage to the party, and alſo highly concerns the good of 


the public, the honour of the King, &c. the party grieved 
| 3 mays 


may, and, as ſome ſay, ought to bring his ation oh ſuch 
-Ratute, tam pro domino rege quam pro fiiphe eſpecially if 
the King be iutitled to a fine, See 2 Hawk. P. C. 265. 

Co. 1 . | , X : 
bs It is —— that an aCtion or- information on a pub- 


| lic ſtatute, need not- recite. the ſtatute on which it is| 


rounded, whether the offence be ſuch only becauſe pro- 
Pibited, or be an evil in its own nature, and whcgger it 
be probibited by more than one ſtatute, or by one only ; 
for the judges are bound ex officio to take notice of all 

ublic utes. 5 H. 7* | I7..6. 2 Rall. Abr, 79+ 

lowd. I79. 4 Co. 48. Cro. Elz. 230. Cro..Car. 229. 
Dyer 155, 159- es 7 REEL 4: 

_ But if the proſecutor. takes upon him to recite the 
ſtatute, and materially varies from a ſubſtantial part 
thereof,- this is fatal, becauſe it goes not judicially appear 
to the court that there is ſuch a foundation for the pro- 
ſecution, as that whereon it is expreſly grounded, See 
2 Hawk. 246. _. | 

_ But if an information contain ſeveral offences againſt a 
ſtatute, and be well laid as to ſome, and defeQtive is to 
others, the informer,may have judgment for what is well 
laid ; as where the words of the ſtatute are fully purſued 
in the deſcription of ſome of the offences, and not of 
_ others; or where the time is in part certain, and in part 
uncertain. Cro. Fac. 104. - 1 Sid. 368, 2 Keb. 366, 
367-. 2- Roll. Abr. 696. Cro. Fac. 529. 

Alſo an aCtion or information gui tam, need not con- 
clude contra pacem, or in contemptum domini regis, as an 
indiQment muſt, 2 Hawk. P. C. 266. - 

_ He who brings an aCtion on a penal ſtatute, which 
gives one moiety of the forfeiture to the King, and the 
other to the informer, may either have a writ againſt the 
defendant, quod reddat domino regi, & A. B. qui tam, &c. 
guas ei debet, or quod reddat A. B. qui tam, &c. quas ei 
debet ; and in either caſe the writ is well purſued by a de- 
- claration in the name of the plaintiff only. 1 Fones 261. 
Cro. Car. 256. Plowd. 77. Dyer 95, _ 

It ſeems agreed, that every' information muſt be in 
this form, viz. that the informer tam pro domino rege quam 
pro ſeipſo ſequitur, even where it is brought upon a ſta- 
tute, which gives one third part of the penalty to a third 

rſon; but there is great variety in the form of ſuch 
informations in other reſpeCts ; for ſometimes they ſay 
that the ation accrues to the informer, to demand the 
forfeiture for, the King and himſelf, and ſometimes that 
It accrues to the King and tothe. informer, and to.F. $. 
viz, where it is divided into three parts ; and ſometimes 
they have no clauſe at all of this kind, and ſometimes a 
proceſs is prayed to bripg-in the. defendant to anſwer the 
informer, and ſometimes to anſwer as well the King as 
the informer, and. ſometimes to anſwer concerning the 
premiſſes, without ſaying to whom. See 2 Hawk. P. C. 
266, 267. ” | I 

Such information . may demand what is due to the in- 
former, without mentioning what is due to the King ; 
alſo if the quantum depend on what ſhall be found be 
the jury, a blank may be left for the ſum ; but if it de- 
mand more or leſs for the party than his due, it is inſuf- 
ficient as to him ; but even in ſuch caſe it may be ſufh- 
cient as to the-King's ſhare, 2 Hawk. P.C. 267. 

Jf the ation be popular, z. e. ſuch as any perſon may 
bring, it may conclude ad grave damnum, without adding 
of the plaintiff”; becauſe every offence for which ſuch ation 
1s brought, 1s ſuppoſed to be a general grievance to eyery 
wa > Bro. Attton popular 2. 2 Hawk. P. C. 267. 

here the. penalty is given for continuing ſuch a 
praCtice for a certain time, or for doing ſuch an aCt within 
ſuch a time, the information muſt be very particular in 
bringing-+che offence within the timE preſcribed. 1 Lutw. 
162. 2 Hawk, P.C. 267, 268. 

By the ſtat. 18- Eliz. cap. 5. None ſhall purſue againſt 
any perſon on a penal flatute, but by way of information or ori- 
| ginal aftion, except where the penalty 1s Iimited to certain per- 
ſons, &c. yet popular aftions in the King's Bench or Ex- 
_ Chequer, Teem not within the meaning of this ſtatute ; for 
it doth not reſtrain the ſuit to original writs, but only 
to original aQtions ; and ſuch aCtions by bill are properly 
ori 7, oY in. the courts in which they are concerned ; 
YOL,&, N*, 5. | | ” P LIK! 
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| meaning of the ſtatute was only to "reſtrain ſuits. com= 


ſuperior. 2 Hawk. P. C. 267, 268, '- - 
2: In what. ccurts they 
and. the proceedings and pleadings in them. : 
perial ſtatutes, for which any common informer may ground 
any popular aCtion, bill, plaint, ſuit, or information, be- 
fore juſtices of aſliſe, or ni privs, or of general gaol-de- 
livery, or of ayef,” &c. or of peace, &6. (We 
concerning recuſancy, or maintenance, or | the 
cuſtoms, or tranſporting-gold 'or filver, or munition, or 
wool, or leather, &c. ) ſhall be: commenced, ſued, tried, 
recovered and deternyined by 'a&tion, plaint, - bill, infor- 
mation, or indictment before the juſtices of aſliſe, of *ni/# 
prius, of oyer, &c. or gaol-delivery, 'or before juſtices of 
the peace of every county, city, borough, 'or town cor- 
porate or liberty, having power to enquire of, hear and 
determine the ſame, wherein ſuch offences ſhall be com- 
mitted in any of the courts, places of judicature, or li- 
bertiewwaforeſaid reſpeCtively, only at the choice of the 
parties which ſhall or will commence ſuit or proſecute for 
the ſame, and not elſewhere, ſave only in the ſaid counties 
or places, or places uſual for theſe counties, or any of 
them ; and the like proceſs in every popular aRion, bill, 
plaint, information, or ſuit, ſhall be as in ations of tre(- 
paſs vi et armis at Common Law ; and all informations, 


attorney-general,: or by any officer whatſoever, in atiy of 
the courts of Weftmin/ter, for or concerning: any the of- 
fences aforeſaid, ſhall be void.” _ | Mu 

« And in all ſuits on penal ſtatutes, the offence ſhall 
| be in the proper county ; and if on the general iffue the 


laid, the defendant ſhall be found Not guilty.” | 


any information, bill, plaint, count, or declaration on the 
faid ſtatutes, which by this a& are appointed to be heard and 
determined in their proper counties, till the informer or 
relator hath taken an oath before a judge of the court, 
that the-offence was not committed in any other county, 
than where by the information, &c. the ſame is ſuppoſed 
to have been committed, &c. the ſame oath to be there 


A 


entered of record.” _ : | 


that no'aCtion of debt or information, or other ſuit 1 
ever, can be brought on any penal ſtatute” made before 
21 Fac. 1. in any of the courts 'of Heftminfler- Hall, for 


the offender ' may be proſecuted in the county, unleſs 


which ſuch court ſhall fit; and as to the objeQtion, that 
by this reſtraint of ſuits on penal ſtatutes, to the ſaid 
courts, the offence would become diſpuniſhable by the 
offender's removing from the county ; it may be anſwered, 
that he may be ſued to an outlawry in the ſame manner 
as in an aCtion of treſpaſs. 1 Salk. 372. 
2 Lev. 204. 3 Infl. 192, 1 
That where a ſubſequent 
debt, or any other remedy for the recovery of a penalty 
in any court of record generally, it ſo far impliedly re- 
peals the reſtraint of 21 Jac. 1. and conſequently leaves 
the informer at his liberty to ſue in the. courts of Y/eft- 
minſ/ler- Hall. 1 Salk. 372. . | 
hat the ſtatute gives ng j 
therein mentioned, over any offences, in relation to which 
| they had none before; and therefore that ſuits for ſuch 
offences muſt be brought in the courts of Yefminfter, in 
the ſame manner as before. Cro. Car. 119. Lit. Rep. 
16 . Hutt. 8. I Vent. 8. Cat to 4Þ ' ; | 5 
| That the ſaid ſtatute hinders not the removal of any 
cauſe into the King's Bench by a certiorari, after which 
it may beeither tried there or in the county by a ni/prius. 


1 Fones 193. 2 Hawk. P. C. 271. 


| to other courts, yet any one may, by conſtrution of law, | 
exhibit an information in the Exchequer ſor the” whole 
; od © SEG | _ penalty 


- - 
a 


may be br night, ail where laid 1} 
By the ſtatute 21 Fac. 1. c 4+ * All offences againſt 


aCtions, bills, plaints, and ſuits whatſoever, either by the 


offence be not proved in the ſame county in which it is 


In the conſtruftion of this ſtatute it has been holden, - 
i 


ſuch offence ſhall be committed in the ſame: county in 


Alſo where a ſtatute limits ſuits by an informer qui tam 


and therefore it ſeems a reaſonable conſtruQion that the | | 


menced in inferior courts, and afterwards removed into: 


offences 
King's 


«« And no officer ſhall receive, file, or enter of record; 


any offence not excepted -by the ſtatute,. and for which 


5 Mod, 425+. 
= 193-7777 | 
tute gives' an aQtion of 


uriſdiftion to the” courts 


i 


Y» for the uſe of the King. 1 And. 127. Cro. 
ac. 178. 2 Hawk. P. C. 267, | 
- 'That on the laſt clauſe-of the ſtatute: it cannot be al- 
ſigned for error, that it did not appear upon the record, 
that an information, &c.. was filed with ſuch! previous 
oath as the ſtatute requires, for it is no parcel of the re- 
cord, but is only dire&to 
tion ſhall be received, unleſs: the informer be firſt-ſworn.. 
Cro.. Car. 316. b | | | bs 

By the 18: Eliz. cap. 5. © Every informer on any penal 
ſtatute, ſhall exhibit his ſvit in his proper perſon, and 
purſue the ſame either by himſelf or by his -attorney in 
court, and ſhall not ufe any deputy.” TN T64, 
Any informer gut tam, or plaiatiff in a popular aCtion 
may be nonfuit, and thereby determine the ſuit as to him- 
ſelf at the leaſt; and though the king cannot be nonſuit, 
the attorney general may enter a 0/: proſequi to an infor- 
mation by the king only. Co. Lit. 139. Bro. Nonſuit 68. 
See 1 $14. 420. I Salk. 21. 

By the ſtat. 29 Ez. cap. 5. and 3k Ehkz. cap. 10. 
« If -any natural-born ſubje&. or denizen, ſhall be ſued 
on any penal law in the King's Bench, Common. Pleas, 
or. the Exchequer, where he is bailable, or by ferm of 
the court may appear by attorney ; -in every fuch caſe he 
may, at the time contained ir the firſt proceſs, appear by 
attorney, and not be urged to perſonal appearance, or to 

ut in bail.” FEE 

If the defendant plead a ſpecial plea, he muſt take care 
to ſet it forth with: all convenient certainty, and to anſwer 
the whole time laid in the information ;. and if he plead 
the general iſſve, he muſt depend upon it, for he cannot 
plead together with it a ſpecial plea, either to the whole 
or to part. of the charge. 1 Roll. 


I15. | | | 
I the defendant plead N:/ debet, it is ſafeſt to ſay ex- 
preſs|y that he owes nothing to the informer, nor to the 
King ; for if he only plead that he owes nothing to the 
informer, it may be objeCed that the whole declaration is 
not anſwered, Co. Ent. x65, Hob. 327. 1 Vent. 122. 
3 Lev. 375- 
| If there be more than one defendant, they ought not 
to plead jointly that they are not guiky, but ſeverally, 
that neither they nor any of them are guilty, &c. See 
2 Hawk..P.C. 276; | | 


If the ſuit be grounded on the breach of a ſtatute ap- 


pearing by matter of record, ni debet is no good plea. 


2 Hawk. P. C. 277. 


Wherever a ſuit on a-penal ſtatute may be ſaid. to be 


depending, it may be pleaded in bar of a ſubſequent pro- 
ſecution, being expreſlyaverred to be for the ſame offence, 
as it may, though it be laid on a day different from that 
im the former ; and it 1s ſaid, that a miſtake in ſuch a plea, 
of the day whereon ſuch prior ſuit was commenced, will 
not be fatal on the iſſue of ul tel record, if it appears in 
truth to have been prior, &c. and if two informations be 
exhibited on the fame day, they may mutually abate one 
another ; becauſe there is no priority to attach the right of 
ſuir in jo rag nag more than in the other. Cro. Ez. 
261+ 1 Roll. Rep. 49, 134. 

If the rr gt el the proviſo of a penal ſtatute. 
he may take advantage of ſuch "dy, « on the general it- 
ſue, in a ſuit on ſuch ſtatute; but it' hath been holden 
(even fince the ſtatute of 21 Fac. 1.) that if he have mat- 
ter in his diſcharge depending on a ſubſequent ſtatute, he 
—_ plead ſpecially, 2 Rell. Abr, 683. See 2 Hawk. 
"Wo $4- 297 

As w. foplicadioing to ſpecial pleas to informations guz 
fam, in the courts of Y:/tminfler Hall, they are properly 
made in the name of the attorney general only; and ſuch 
replications in ſuits at aflizes, are proper in the name of 
the clerk of aſſize only ; alſo replications to general iffues, 
on ſuch informations in the King's Bench or Exchequer, 
may be in the name of the attorney general only ; but ge- 
nerally the plaintiff only replies in aCftions gu tam ; and 
in the Common Pleas a demurrer to an information gut tam 
in the defendant's name only has been received. 2 Hawk. 
| P. C. #97- ; | _ 

Wherever a plaintiff may declare tam ok domino rege 
quam pro ſeipſo, he may continue the fame form of words 


to the officer, that no informa-. 


fock avffivrn 


Rep. 49, 134. Briag. 


4 Jac. 1.6." See 2 Hawk. 


A © Tt 
both in the joining of iffue 4nd in the venire'; but is. nov . 
- bound to do it unleſs the King be intitled to part of the 
penalty. 2 Hawk. P.C. 278. | 
Where ſeveral perſons are jointly charged for an offence 
againſt a'ſtatute,. which' in its own nature may be com- 
mitted by a ſingle perſon, without the coricurrence of . 


any other, ſome of them may be atquitted and others 
found, guilty ; for though the words of the information be 
joint, yet in-judgment of law the'charge is ſeveral again{t 
each defendant ; alſo if one be informed againſt, as hav- 
ing offended oftner, or in a higher degree than is provedy 
as for having beerr abſent from church ten months, where 
he has been abſent but eight, or for having ingrofſed 
1000 quarters of wheat, where he has ingrofſed but 
100 ; he may be found guilty as to what is proved, ai 
not guilty as to the reſidue, for ſuch offences are in the: 
nature of treſpaſſes, which it 1s ſufficient to prove for any 
part; but if the offence. conſiſts in making a contraCce 
contrary to the purview of a ſtatute, as in. the cafe of 
uſury,..it muſt be proved as it is laid, 2 Rell. Abr. 707- 
Lane 19, 59. qo fs ' : Fd 


cofts, and\compounding the penalty in 


Of the judgement, 
Where by a ſtatute the offender is to forfeit ſuch a fumg, 

to be divided into three parts, whereof one ſhallgo to the 
King, one to the informer, and the other to the poor, 
and to be committed if he do not pay within ſuch a time,, 
the judgment may be general,' that the King and in- 
former ſhall recover the whole, without mentioning how 


it ſhall be diſtributed, or that the party be committed for 


non-payment ; but if it mention only that the informer 
only ſhall recover, without ſaying any thing of the Kings, 
it is erroneous z yet if on ſuch information, as it is laid, 
the informer appears to have no right to any part, but the 
King ought to have the whole, and the judgment be, 
that the defendant forfeit the whole,” and that the King 
ſhall have one part; and the informer another, &c, it is er=- 
roneous only. as to ſuch laſt claufe, which diſtributes the 
forfeiture,. but.may ſtand for the firſt clauſe, that the defen- 
dant ſhall forfeit the whole; alſo: if there be no clauſe at 
all concerning the forfeiture, in a convi&tion on a penal 
ſtatute, but only judgment gued convidtus, it is ſufficient, ' - 
for the forfeiture is implied. x And. 139. Style 329. 
2 Roll. Abr. 102, 2 Keb, 8204 2. And. 128. 2 Hawke 
P. C. 279. | 378 | 
An informer on a popular ſtatute ſhall irv no cafe what- 
ſoever have his coſts, unleſs they be expreſly given by 
ſuch ſtatute, for the Common Law. gives coſts in no caſes 
and the ſtatute of Glowce/ter gives the demandant coſts only 
in caſes wherein he ſhall recover his damages, which ſup- 
poſes ſome damage to have been done to the demandant irt 


particular, which: cannot be ſaid in any popular aQtion. 


2 Keb. 781. -1 Roll, Abr. 574. 1 Lutw. 200. 1. Vent. 
133- 1 Salk, 206, Cont, Moor 65. 3 Lev. 374. 2 
Inſt, 288. | | 

But wherever a ſtatute gives a certain penalty to the 
party grieved, he is intitled to his coſts by the ſtatute of 


 Gloucefter, which gives the demandant his coſts in all caſes 


wherein he ſhall recover his damages ; for otherwiſe it 
would be in vain for him to ſue, fince in many cafes the 
coſts would exceed the penalty. 2 Hawk. P. C. 274. 

By the flat. 18 Eliz. c. 5. (made perpetual by 27 Eliz. 
c. 10.) © If any informer or plaintiff, on a penal ſtatute, 
ſhall willingly delay his ſuit, or diſcontinue, or be non- 
ſuit, or ſhall have the trial or matter paſſed againſt him- 
ſelf therein, by verdi&t or judgment of law, he ſhall pay 
to the defendant his coſts, charges and damages to be 
—__— by: the court, in which the ſuit ſhall be attempt- 
ed, Tc, 

This ſtatute extends only to a common informer, and 
not to a party grieved; yet if a party grieved brings his 
aftion, and ſuch aCtion be for any offence or wrong per- 
ſonal, immediately ſuppoſed to be done to the plaintiff or 
plaintiffs, or whatſoever the nature of the aCtion may be ; 
if the plaintiff might” have coſts in cafe judgment ſhould 
be given for him, he ſhall pay them 'on a nonſuit, or 
verdiCt againſt him, by 1 >o 23 Hen. 8. c. 15. and . 

—— 274+ "AT "Þ 
Rh By 


A" 


” 4 | i 4; Fs - R it, 4 | tF Ho 

OK 5 8 LEP > 
| By the 1B Eliz. cap. 5. # No informer or plaintifffhall |” Actionare; i. e. /n jus vocare, Or to proſecute oiie tit 8 
compound or agree with any that ſhall offend, of ſhall be | ſuit a law. Faceb. Thor n's Chran, © | 165Y 
ſurmiſed to offend againſt any penal ſtatute, for an offence | ' Ato, An, Mt ton, A coat of mails Ex Gallice ho- 
committed,or pretended to be committed, but after wer | queton, aut hauqueton, feu potius ex Cambro- Britannice; 
made ſn court to the ſuit, nor after ariſwer, butby conſent | actym, borice, apt duplodes. Du Freſne.——=Tho Wal- 

of the court in which the ſuit ſhall be depending ofi pain | /ing, in Ed. 4. Idutus autem fuit eiſcaph: quadam arma- 
that whoever ſhall offend, contrary to the'true intent of this | aa, quam aketoni viddgariter” pf 


ſtatute, or ſhall by colour or pretence of po or-with- 
out proceſs on colour of any offence againſt any penal law, 


make any compoſition, or 'take any reward, or promiſe. 


of reward, for himfelf, or to the uſe of any other, with- 


out conſent of ſome of his Majeſty's courts at Wefminfter, | am. 1385. ordaintng the Natute merchant. : It was fo termed 
and ſhall be thereof convitt, ſhall ſtand in the pillery,, of 


&c. and ſhall be difabled to ſue on any popular or penal | 


ſtatute, and ſhall forfeit 107. &c;” 


Hawk. P. C. 279. = TA ; 

© This ſtatute extends as well to ſubſequent penal ſtatutes, 
as to thoſe which were ia being when it was made. Hutt, 
35- Alſo it extends to the compounding of ſuits com- 


menced'in courts which have no jurifdiQtion, as much as 


if they had juriſdiftion. 2 Keb. 106. 1 Sid. 311. 


By the ſtat. 21 Jac. 1. cap. 3. * It is declared, that 


| all commiſſions, 'grants, licences, charters, or letters pa- 


tent, of power, liberty, or faculty, to diſpenſe with, or | 


= give licence or toleration to do ariy thing againſt the 
tenor or purport of any law, or to give or make any war 
rant for any ſuch diſpenſation, &c. or to agree or com- 


pound for any forfeiture limited by any ſtatute ; or of any 


_ grant or promiſe of the benefit of any ſuch forfeiture, 
before judgment thereupon, and all proclamations, Oc. 
tending to the furthering of, the ſame, are contrary to law, 
and void ; and it 1s enadted, that all ſuch commiſhons, 


&c. ſhall be examined; heard, tried and determined by, 
and according to the Common Laws of this realm, and 
not otherwiſe ; but it is provided that this att ſhall not extend. 
to any warrant or privy ſeal from the King, to the jul- 


tices of either berichz or the Exchequer, or of aflize, or 
of oyer and ferminer, and | delivery, or of peace, 

other juſtices, having power to hear and determine of- 
fences againſt any penal ſtatute, to compound for the for- 
feitures of any penal ſtatutes depending in ſuit before them, 


aCt ſhall not extend to any grants, &c. that had been 
granted concerning the licenſing of taverns, or ſelling, 
uttering, or retailing wines, or to be ſpent in the houſe of 
the party ſelling the ſane ; or concerning the making- of 
_ compoſitions for ſuch licences, fo as the benefit thereof be 
reſerved to the uſe of the King, Ec. Is a | 
This ſtatute is in affirmance of the Common Law. See 
2 Hawk, P, C. 280. | | ; 
- Ac&ion of trover.. See title Trover. 
_ Action of debt. ' See title Debt. 
Action of detinue. See title Detinue. | 
Action of covenant. See title Covenant, — 


, 


Attion upon 8 ftatute, Ts brought upon the breach of 
a ſtatute, whereby an aQtion is given that lay not before ;. 


. as where one commits perjury, to the prejudice of an- 


other, he who is damaged ſhall have a'writ upon the: 
ſtatute, that is, where the ſtatute gives the ſuit or ation 
ro the party grieved, or 'otherwiſe to one perſon certain. 


Cowel. 

Action p2ejadicial, (otherwiſe called preparatory, or 
principal) Is an ation which ariſes from ſome doubt in the 
principal ; as in caſe a man ſues his younger brother for 
lands deſcended from his father, and it is x ws againſt 
him that he is a baſtard :-now this point of baſtardy is 'to 
be tried before the cauſe can any further proceed ;' and 


. therefore it is termed 'prejuditialis, quia prius judicanda. 
of Es r 


Brat. lib. 3. c. 4. num. 6. Cowl. 
Action of a wait, 1s @ phraſe of | 
one pleads fome matter, by which he ſhews the plaintiff 
had no cauſe to have the writ he brought, yet it may be 
that he may have another writ or aion for the fame mat- 
ter. Suchaplea is called a plea to: the ation of the writ ; 


whereas, if "by the plea, it ſhould appearthat the plaintiff 


on ne cauſe to have an ation for the. thing demanded, 
"& L Sogn be called - Hlea to the ation. : Cowel, Termes 
| & 


S- 


| that time z adjudged, that the leaſe was not determined, 


ety ; | Hamus, Stat. Rtb. 1. 
regis Scot. cap, 25 Duilibet habent mm defenſione regni ununi 
ſufficientem a&tonem ; unum baſmetum, et chirothecas "de 

uerra, | | - + 


Acton Burnel, A tatuke fo called, made 13 £4. 1: 


from a place-nimed Aon Burnel, where it was made; 
being a caſtle ſome time belonging to the family of Burnet, 


_ | and afterwards of Zovel, in Shnafybire. Cowel.  - 
This ſtatute extends only to common informers. 2 | 


'Acto?, The proftor or adWecate in civil courts or 
cauſes, A7or dominicus, was often uſed for the lord's bai- 
liff or attorney. Aeorecrlefie, was ſome time the forin- 
ſick term for the advocate or pleading patron of a church. 
Ator ville was the Reward: © head bailiff of a town or 
village. Gawh . f -3 6 She 

Acts done, Are diſtinguiſ] c | 
of the taw, and atts of men. The ad of God ſhall prfu- 


'y $f 19 +H, 


ice nu man : as where the law preſcribeth a means to 


perfe&t or ſettle any right or eſtate ; if by the a of God 


afts of God, the afts © 


this means in ſome circumſtance becomes impoſſible, no 


party. ſhall receive any damage thereby. Co. Lir. 123. 


1 Rep. gf. Ng Agee | 

\ Debt upon bond conditioned, that if Y. R. performed 
the award of 7. N. (if any fuch were made) before Eafters 
and if none be made; then if he come to Guild hall at 
Whitfontide, and there ſuffer himſelf to be arreſted at the 


' ſuit of ſuch a perſon, if any ſuch ſuit ſhall be commenced, 


or pay to the plaintiff at Michaelnas following ten pounds, 
then the bond to be void ; the defendant pleaded that no 
award was rhade before Eafter, 'and that ty R. died be- 
fore Hh!ſontide, but. ſaid nothing 'as to' the reſt of the 


hindered from appearing at Gu1/d- 


| condition;-and yet adjudged a good plez becauſe be was 
by 


the att of ws 


and fo the obligation is ſaved, though he did not pay the 


101. for he had his cleQion, either to do one or the other. 


' Cre. Eliz. 2: | 
after plea pleaded. Alſo it is further provided, that the ſaid | 


RY btb bh : 444 
Cafe ea a bargeman, who juſtified; for that there 


were ſeyeral paſſengers in his barge, and a ſudlen tempe/f 


ariſing; all the goods in' the barge were thrown over-hoard 
to fave the lives of the paſſengers, amongſt- which the 
goods of the plaintiff were thrown over, and that be had 
not any notice that there was m-ney un the _ ; adjudged, 
that the aftion would not lie, becauſe what the owner of 
the barge did in this caſe, was occalioned by the a# of 


| God, and in deferice of their lives. 1 Rull. Rep. 79. 


If any of the circumſtances, which arg required by law | 


| to perfe& an eſtate,. become impoſſible to be * x 250peN 
0 t 


by the a? of God, 'no perſon ſhall beiprejudiced thereby ; 
as where leſſee for attother man's Iife is difleifed, the 
means which the law requires to Tecover the profits is; 


that the leflee re-enter and bring an aQtion of treſpaſs ; 


but if the ce/{u7 gue wie die before re-entry, in fuch cafe 

the leffee ſhall haye an ation of treſpaſs without re-entry: 

F209; 9. SNAPS GB, - HTS | 
Edw. Shelley made a leaſe for 'years, and there cove- 


| nanted to ſuffer a recovery to the uſe of himſelf for life, 


and afterwards to the uſe of R, B."for 24 years, then to 
the heirs males of his and to the heirs males of their bo- 


\ 


dies, &c. Edw. Shelley died the fir}1 day of Michaclmas 


term, and on the ſame day the recovery pafſed, and an 
habere factas ſeiſmam was awarded, but the Tecovery was 
not, executed until' the ' day following, and about two 
months afterwards the' widow of his eldeſt ſon was dcli- 


| | vered of a ſon'; adjudged, that "here - being no negledt in 
'uſed, when 


the recoverers, for they ſued forth execution immediately 
by habere facias ſeiſmam, and it deitig impoſſible they 
ſhould 6 it+in the life-time of Ew. Shelley, who died early 
in the morning of the fame day, therefore the ſon, 'who 
was after-born, ſhould not be prejudiced. s Repyg8- 
Shelley's caſe. OS OE Rl pi. 2%, 2008007 

Leaſe for eR-Ip years, if. the leſſee lived ſo long; 
and continued in the ſervice of the Ieffor, who died within. 
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a.G:.1 
for there was: no default in the leſſee ; but it is the at of 
God, that he could ſerve no longer, Cro. Eliz. 643. 
Aſſampſit againſt huſband and wife, in which the plain- 
tiff declared, that the wife, dum ſola, in conſideration, 
that the. plaintiff would lend her his horſe (to her uſe dum 
ſola) to ride about her buſineſs as long as her huſband 
ſhould pleaſe, ſhe promiſed to re-deliver eundem ſpadonem, 
when ſhe ſhould be thereunto required ; ' then he ſets forth, 
that the wife dum ſola, or the huſband and wife after 
marriage, had not delivered the horſe, nor any wiſe con- 
tented the plaintiff, nor either of them had contented 
him, although at ſuch a day, year and place, they were 


required: the defendant, by proteſtation ſaid, that the' wife | 48 


dum ſela, was not required to re-deliver the horſe ; and 
for plea ſaid, that before the requeſt as alledged by the 
plaintiff, (v:z.) on ſuch # day, and at ſuch a place, the 
horſe per diverſos morbos in carpore ſus moritur, ſo that 
he could not re-deliver it ; and upon demurrer to this 
plea it was inſiſted for the plaintiff, that he ought to re-. 
cover, becauſe the defendant, though not bound in law, 
yet is bound by expreſs agreement to re-deliver eundem 
| ; "in but adjudged, that where an agreement is poſ-. 

le to be performed, at the time when it was made, 
and afterwards becomes impoſſible by the aft bf God, and 
þ nag = default in the party, he1s for ever diſcharged. 
arm. 40. : 

x The as of the law doth injury to none: Aus legis ne- 
mint eft damnoſus. 2 Inft, 287 If land, out of which a 
rent-charge is granted, be recovered by elder title, and 
| thereby the rent-charge becomes avoided ; yet the grantee 
ſhall have a writ of annuity. Dyer. This is becauſe the 
rent-charge is made void by courſe or a of law. | 

As to ads of men ; that which a man doth by another, 
ſhall be ſaid to be done by himſelf ; but perſonal things 
cannot be done by another. Co. Lit. 158. A man can- 


not do an aft to himſelf, unleſs it be where he hath a 


double capacity : No perſon ſhall be ſuffered to do any 
thing againſt his own a#, and every man's as ſhall be 
conſtrued moſt ſtrongly againſt himſelf that doth them. 
Plowd. 140. But if many join in an a, and ſome may 
not lawfully do itz it ſhall be adjudged the aft of him 
who might lawfully do the ſame. Dyer 192. ACts that 
men are torced by neceſlity and compulſion to do, are not 
regarded: and an aCQt done between perſons, ſhall not 


injure a ſtranger not party or privy thereto. Plowd. 19. 


6 Rep. 16, | 
Who is to do the firſt ad, and of diſability by. a perſon's 


8101 att. 

Debt on a bond conditioned to give ſuch a releaſe in 1:- 
chaelmas-term, as the judge of the prerogative court ſhould 
think proper ; the detendant pleaded, that in that term 
B. B. was judge of that court, and that he did not 
appoint any releaſe ; and upon demurrer it was held an 
11] plea, becauſe the defendant did not alledge, that he 
had prepared a releaſe, and tendered it to the judge to be 
allowed, for it is on his part -to draw the releaſe. Cre. 

; Eliz 7106, v6 4 

Debt upon bond, conditioned, that if the plaintiff did 
bring ſuch a ſhip to a port in Greece, there to remain for 
forty days, or ſo long of the forty days as the defendant 

- pleaſed, ſo as he might freight the ſaid ſhip, that then the 
defendant would freight it within forty days, and bring it 

to ſuch a port in England ; there was a frivolous plea, to 
which the plaintiff demurred, and it was inſiſted for the 

defendant, that the firſt at was to be done by the plaintiff, 

©1z, to bring the ſhip to ſuch a port, there to remain by 

the ſpace of forty days, and he had not averred, that the 

ſhip was at that port by the ſpace of forty days, and for that 

reaſon the court inclined that the condition was not broken. 

Godb. 74. | 

Leaſe for years, in which the leſſor covenanted with 
the leſſee, that upon ſurrender of his ſaid leaſe at any 
time within the term, he would grant a new leaſe, after- 
wards the leſſor levied a fine ſur cognizance de droit of the 
lands, and granted and rendered the ſame to the cogniſee 
for 80 years ; adjudged, that by this means the cogniſor 


had d//abled himſelf either to take the ſurrender or to make 


a new leaſe, and although the leſſee was to do the firſt aft, | 


A C T 


(viz.) to make the ſurrender, yet when the leſſor had dif- 
abled himſelf to take it, the law will not compel him to 


.do that which will be in vain ; eſpecially in this caſe, for. 


if he-ſhould make a ſurrender, then he would loſe his 
_ term without any poſhbility of having a new leafc. 
5 Rep. 20. | | | | 

The condition of a bond was, that the obligor and his 
wife ſhould before Eaſter term, &c. levy a fine of ſuch 
lands to the plaintiff; the defendant pleaded, that before 
that term the plaintiff did not ſue for a writ of cove- 
nant to make himſelf capable of the fine, and. Hobart, 
Chief juſtice, was of opinion it was a good plea. - Zutt. 


- t 
Debt upon bond, for performance of covenants, &c. 
the covenant was, that. the obligor before: ſuch a day 
ſhould make a further aſſurance of lands to the _ 
but at the cos and charges of the obligee ; the"queſtion 
was, whether the obligee was firſt to offer the cos, or 
whether the obligor was firſt to declare what manner of 
aſſurance he would make? and adjudged, that it bem 
purely in the choice of -the obligor, what mauner of af 
ſurance he would make, he ought to do the firſt at, (viz ) 
to give notice to the obligee what aſſurance he intended 
to make, and then the obligee is to ſupply the coſts. 
Moor 454. | | 

The huſband ſettled an eſtate to the ufe of himſelf for 
life, and afterwards to. the uſe of Dorothy his wife for life, 
fo long as ſhe would be effeftually ready to demiſe it to his heir 
at law at 501. yearly rent, when fhe ſhould not dwell in it- 
wats & z the huſband died, his widow married again, and 
lived with her huſband in another place, and having made 
no leaſe to the heir, he entered; adjudged, that ſhe ought 
to make none unleſs it had been demanded, and that the- 
heir ought to tender a leaſe to her to ſign, with a reſerva- 
tion of gol. rent. Acer 626, "i 

Debt by the mayor, &c.. of Londen, for rent' of a mill, 
which went by the labour of priſoners in Bridewell ; the 
defendant pleaded a proviſo in the leaſe, that if the leflors 
did not find eight men to work in the mill every day, 
that- the leflee might retain 89. of the rent for every 
man wanting in that day, and ſo ?oties guoties ; and that 
there had been ſo many men wanting for ſo many days, 
and the money retained for that defeCt amounted to more 
than the rent ; the plaintiffs replied, that the. defendant - 
had ſo altered the mill, that he made \it go with one horſe 
inſtead of eight men, for which reaſon they did not provide 
the men ; and upon demurrer the plaintiffs had judgment, 
becauſe. the alteration was made in the mill by the defen- 
dant's own aft, Moor 877. | | 

The condition of a bond was to' deliver 200 weight of 
hops, &c. and the obligee was to chooſe them out of _ 
twenty-four bags of the obligor's own growing ; in an ac- 
tion of debt brought on this bond for not delivering the 
hops, the defendant pleaded, that he was ready to deliver 
them, but the plaintiff had not choſe them z adjudged, 
that the plaintiff ought to do the firſt a, (viz.) to require 
the defendant to ſhew the twenty-four bags that he might 
make his choice. March 24. 
| Debt upon bond, conditioned, that whereas there was a 
ſuit in Chancery depending between the now plaintiff 
and ſeveral infants, by their guardian, arid that it was 
decreed, that the plaintiff ſhould pay the ſaid guardian 
to the uſe of the infants 8401. in full ſatisfaQtion of their 
right and title to a leaſe 'of the manor of Martley-Hall, 
and cther lands in Suffolk, if therefore the ſaid guardian 
ſhall procure the ſaid infants, when they come of age, 
to releaſe all their right and intereſt in and to the faid 
leaſe, then to be void ; the defendant pleaded in bar, that 
the faid :nfants never had or pretended to have any right, 
title, or intereſt to the leaſe of the ſa:z4-manor, which 
they might releaſe ; and upon demurrer to this plea, the 
plaintiff had judgment; for, whether the infants had a 
title or not, the defendant had obliged himſelf to procure 
a releaſe from them de fafo, and it is not material whe- 
ther it was de jure or not; and the rather, becauſe by 
their bil} in equity they pretended to have a title, I 
Saund. 215. | | | 
. Aſumpſat, &c. in which the plaintiff declared, that the 


defendant (as he affirmed) was poſſeſſed of a fixth ou 
| 3 o 


| A D C 
| bf a ſhip, which he offered to fale ; whereupon it was 


agreed between the plaintiff and him, that the defendant 
ſhould ell all his intereſt to the plaintiff, and gþW#the 
Þ? 
the 


ale ſhould be in writing, and the plaintiff ſhawl y.the 
defendant 6001. &&c. Gris.) 20 band, and reſt, 
upon executing the writing, and in conſiderations thagiche 
plaintiff had-paid he ſaid 207. and had promiled to per-- 
form the agreement on his part, the defendant promiſed 
to perform it on his part, but that the defendant had not 
performed the agreement on his part : After a,verdict for the 
plaintiff, it was objeCted, that the breach was not well 
aſſigned, it being too general to ſay; that he had not per- 
formed the agreement on his part, for he ought to ſhew 
ſome particular in which he had: not performed it ; as, 
that "re tendered the defendant a writing, which he. re- 
fuſed to * execute, or that he had not delivered to the 
Plaintiff the ſixth part_of a ſhip, &c. but adjudged, that 
It is not the plaintiff, but the defendant, who is to do the 
firſt az it-is he who is to tender the writing, becauſe | 
he had undertaken to ſell his part by a writing ; as where a 
covenant is to enter into a bond, the covenanter is to pre- 
-- Pare it and tender it : Judgment for the plaintiff in C, B. 
_ and affirmed in error in B. R. 3 Lev. 319. FW 
* Covenant to ſeal and deliver a leaſe Fc years, to com- 
mence from Michaelmas next, and bond for performance 
of covenants ; and on action of debt brought on that bond,” 
"the breach aſſigned was, that the obligor had not made one 
» ©, part of ſuch leaſe, whereupon the obligee put one part in 
writing, and tendered it to the obligor tp ſeal, which he 
refuſed, .. Et per curiam, Where a man covenants to {cal 
and deliver a deed, he is bound to put it- in writing ; but 
if he refuſes, the covenantee may do it, and it is warranted 
by law. 2 Roll. Rep, 177. | 
Debt upon bond, conditioned to perform an atward : 
Upon the pleadings in this caſe, the queſtion did ariſe s Un 
one part of the award, which was, that the defendant 
ſhould ſeal and execute within ſeven days, ſuch a releaſe 
to the plaintiff as ſhould be to the fatisfaQtion of hzs (the 
plaintiff's) counſel; and the queſtion was, which of the 
rties was to tender it? for the defendant was to execute it ; 
but it was to be to the ſatisfaQtion of the plaint:ff*s counſel, 
*and adjudged, that the defendant was to tender it ; for 
it is not P'S: the caſe where a deed is to be made by T. P. 
as the caunſel of R. W. hall adviſe, fot there the deed 
muſt be tendered as the counſel doth adviſe, and R. IF. to 
. whom it is to be made, muſt do the firſt act, (:. e.) he 
mult tender the deed to T. P. by advice of his counſel. 
1 Lent. 255, | | 
Debt upon articles of agreement, wherein the plaintiff 
covenanted to execute a good conveyance of certain lands to 
the uſe of the defendant, at or before the 17th of November, 
and the defendant, in conſideration thereef,, agreed to pay 
the plaintHF 503/. &c. at ſuch a place, tempore executions 
of ſuch conveyance, &c, for which the ation was now 
brought; and upon a demurrer to this declaration, it was 
objected, that the plaintiff ought to execute the convey- 
"ance before the detendant was obliged to pay the money, 
becauſe where no certain day is appointed for the payment, 
K muſt be reduced to a certainty by the aCt of the plain- 
tiff, which in this caſe was by executing the conveys ' 
ance ; but the law had been the ſame, if a certain day 
had been appointed for the payment of the money, be-. 
cauſe the payment muſt neceſſarily relate to the execution | 
of the deed, and not to the very day in which it was ap- 
pointed to be executed ; and ſo it was adjudged, 1 Lutw. 


4 
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AQs of parliament, Are poſitive laws, which conſiſt of 

two parts, that is, the words af the a&, and the ſenſe and 
meaning, which both joined together make the Jaw. 
Corel. See titles Parliament, Statutes. 

Aguary, (auarre) Is_the' clerk or ſcribe, that regiſters 
the canons and conſtitutions of the convocation ; alſo an 
officer in the Court Chriſtian, who is in nature of a re- 
gilter. Cowel. | | | X 

Adcredulitare, To purge himſelf by -oath : 2ui in col- 
legio fuerit, ubi aliquis occiſus eft, adcredulitet ſe quod eum 

mon percuſſit. Leges Inz, cap. 36: Apud Bromptonum, 
| oh. Fi apud Wilkins, who interprets it ju/ificet ſe, Crwel. 

u | | 


reſne. 


. 
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Addition, ( additiignifieth a title given to a mat- 
beſides his chriſtian 'and ſurname, ſhewing his eſtate, de- 
gree, miſtery, trade, place of dwelling, &c. As for ex 
ample; additions of eſtate are yeorian, gentleman, eſquire; 
and ſuch like ; additions of degree are names of dignity, as 
knight, earl, marggis, duke : T3 additions of miſtery are 
ſertvmer, painter, *maſon, carpenterg and all others of like 
nature ; for miſtery is the craft or trade whereby..a man 
gets his living : Additions of towns, as London, King/tong 
Chefter,,&e. and where a man hath a houſhold in two 
places;*he ſhall be ſaid to dwell in+ both of them; ſo 
that his addition in either ſhall ſuffice. It is provided by 
the following ſtatute, viz. 1 Hen. 5. cap. 5. that in ſuits 
or aCtions, where proceſs of outlawry lies, ſuch additions 
ſhould be to the name of the defendant; to ſhew his eſtate, 
miſtery, and place where he dwells; and that writs, not 
having ſuch additions, ſhall abate, if the defendant take 
exception thereto, -but not by the office of the court ; 
and this was ordained by that ftatute, that one man'might 
not be vexed or troubled by the,qutlawry of another, but 
that by reaſon of the certain additton, every perſon may 
be known, and bear his own burden. Cowel. , 

. Stat. 1 en. 5. cap. 5, 4. D. 1413. intitled, In which 
original writs additions of the defendants names ſhall be put; 
« Irem, it is ordained and eſtabliſhed, that in every oris 
ginal writ of aCtions perſonals, appeals, and inditments, 
and in which the exigent ſhall be awarded, to the names 
of the defendants in ſuch writs original, appeals; and in» - 
dictments, additions ſhall be made of their eſtate or de- 
gree, or miſtery, and of the towns, or hamlets, or places, 
and counties, ofthe which they were, or be, or in_ which 
they be or were converſant; and if by proceſs upon ſaid 
original writs, appeals, or indictments, in the which the 


addition be omitted, any utlagaries be. pronounced, that 


| named by the Common Law by his chriſtian name, without 


-Vot.I, NO 5, 


they be void, fruſtrate, and holden for none ; and that 
before the utlagaries pronounced, the ſaid writs and ins. 
ditments ſhall be abated by the exception of the patty, 
where in the {ame the ſaid additions be omitted; Provids 
ed always, that though the faid writs of additiong perſo-' 
nals be not according tothe records and deeds, by the'ſur- 
pluſage of: the additions aforeſaid, that for that cauſe they 
be not abated; and that the clerks of the Chancery, uns 
der whoſe names ſuch writs ſhall go forth written, ſhall 
not leave out, or make omiſhon of the ſaid additions as is 
aforeſaid ; upon pain to be puniſhed, and ta,make a" figs 
to the king, by : diſcretion of the Chancelfor.” IE 
Regularly by. the Common Law, every natural man, 
havipg no name. of dignity, .oughtto be named in all ori- 
ginals and-other ſuits. by his chriſtian name and ſurname ; 
and Zhat, before this act, ſufficed ; but if he had a name, 
of inferior dignity (as knight, or banneret) he ought to 
be named b Yis chriſtian name and ſurname, and by the 
addition of his name of dignity. . 2 /n/t. 666, 

If there be a corporation of. one ſole perſon; that hath 
a fee ſimple, and may have a writ of right, he may be 


any ſurname, as Fehn biſhop of P. 2 Inft. 666. If it 
be a corporation aggregate of many able perſons, as mayor 
and commonalty, dean and chapter, the mayor or dean 
need. not be named by his chnſtian name, becauſe'ſuch a 
corporation ſtandeth in lieu both-of the chriftian name and 
ſurname. 2 [nfl,ib. _ WS. he 
The addition as well of the eſtate, degree, or-miſtery, 
as of the town, hamlet, or place, ought b rce of this 
aCt to be alledged in the firſt name; for an addition after 
the aitas diftus is ill: as for inſtance, where the indi- 
ment was againſt J/, R. otherwiſe called 7. R. of H. 
for without the alias difus there is no addition of the vill ; 
and if the party is not ſufficiently named in the firſt 
the als Tau cannot. aid or. help it. 2 {n/t. 669. 
Salk, 20, No addition is neceſſary where proceſs of out» 
lawry doth not lie. . 1 Salk. 5. FOR. 
Here there are ſeveral defendants of different na " 
and the ſame addition, it is ſafeſt to repeat the addition -"- 
each of their names, applying it particularly to everyone 


of them, 2 Hawk: 87, . Ly ; 
And where a father. hath! the fame name and the fame 

addition with a defendant being. his ſon, the. aftion is 

abateable, unleſs it add 9 OR of the younger to the 


other 
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| A. D D- 


other additions ; but where the fathg 
is faid that there is no need of a 
Hawk. 187. 

Eſquire is a good addition; and the ſons of all peers 
and lords of parliament in the life of their fathers, are in 
law eſquires, and ſo to be named; alſo the eldeſt ſon of a 
knight is an eſquire. 2 ft. 667, ®© 2 

entlemen and gentlewomen are good additions ; and 
if a gentlewoman be named ſpinſter, ſhe may abate and 
quaſh the writ or indictment, 2 /nff. 668. 

Lord Coke ſays, he that hath taken any degree-in either 
of the univerſities, may be named by that degree without 
queſtion, 2 nf, 668. But this is doubted by others. 
2 Hawk. 187. 

A gentleman by reputation, that is neither gentle by 
birth, nor by office, nor by creation, but commonly called 
gentleman, and known by that name, is a ſufficient addi- 
tion ; but if he be named yeoman, he cannot quaſh the 
indictment. 2 [n/t, 668, , + 

Clerk is a good addition of a clergyman. 2 [n/t. 668. 

Yeoman and labourer are good additions, and are ap- 
ry only to the man, and not to the woman. 2 Hawk. 
188. | t 

Widow or fingle woman, or (as ſome ſay) wife of ſuch 
a one, are all of them good additions of the eſtate and de- 
gree of a woman ; hut no ſuch like addition is good ſor 
the eſtate and degree of a man ; and ſpinſter is a good ad- 
dition for the eſtate and degree of a woman, and perhaps 
alſo for that of a man. 2 Hawk. 188. ib 

The word miftery in this ſtatute includeth all lawful 

arts, trades and occupations, ag taylor, merchant, mercer, 
pariſh clerk, ſchoolmaſter, huſbandman, labourer, and the like. 
2 Hawk. 188. 
But ſervant, groom, or farmer, are not additions within 
this act, becauſe they are not of any miſtery ; and cham- 
berer, butler, pantler, or the Tike, are additions of offices, 
and not of any miſtery or occupation. 2 1n/t, 668, 

Neither doth this a&t extend to unlawful praftices, as 
extortioner, maintainer, thief, vagabond, heretik, and ſuch 
like. 2 Hawk. 188. | 

If a man have divers arts, trades, or occupations, he 
may be named by any of them ; but if a gentleman by 
birth be a tradeſman, he ſhall not be named by his trade, 
but by the degree of gentleman, becauſe it is worthier 
than the addition of any miſtery. And in general, a man 
| ſhall be named by his worthieſt title of addition. 2 nf. 
668, 669. | | 

If there be two towns in a county of the ſame principal 
name, With different additions to diſtinguiſh them from 
one another, as Great Dale and Little Dale, or Upper Dale 
and Lower Dale, and the defendant be named only of the 
principal town without any addition, as of Dale only, 
the defendant may plead that there are two Dales in the 
ſame county, and none without-an addition. 
be two towns of the fame name in a county, without any 
addition to diſtinguiſh them, it may be ſufficient in ſuch 
caſe to name the defendant generally of either of ſuch 
towns, without adding any thing to diſtinguiſh it from the 
other. 2 Hawk, 189. | | 

If the defendant live in a hamlet of a town, it is ſaid to 
be in the eleftion of the party to name him either of the 
hamlet or of the town. 2 Thigh. 189. SE 

But the addition of a pariſh, if there be two or more 
towns in it, is not good ; but if there be but one town, 
_ the addition of pariſh is good. 2 nfl. 669. 

The addition of the place of habitation of a wife 1s 
ſufficiently ſhewn, by ſhewing that of the huſband ; be- 
cauſe it ſhall be intended that the wife lives where the 
huſband does. 2 Haw. 190. 

If the defendant lives in a place known by a ſpecial 


ion of the elder. 2 


' name, and lying out of any town or hamlet, he may | 


be well named of ſuch place ; but if he lives in any 
place known within a town or hamlet, it is ſaid to be 
et to name him of the town or hamlet. 

a 190. 

e addition of the eſtate, degree, or miſtery, ought 
to be as the defendant was of at the day of the indictment 
brought, and not /ate of ſuch a degree or miſtery ; but it 
15 a good addition to name the defendant /are of ſuch a town 


_— 


is the defendant, it | 


But if there. 


2 Hawk. , 


A D 1 
or 2% becauſe men do often remove their habirations, 


Addoubo2s. See Redoubo2s. 


| . Adeling, or Etheling, from the Saxon Elan, figni- 


nable, excellent, was a title of honour among the 


f 
ages properly belonging to the King's children, and 


ſuceeflors of the crown, King Edward the Confeſlor be- 
ing himſelf without iſſue, and intending to make Eggar (to 
whom he was great uncle by the mother's ſide) the heir of 


his kingdom, gave him the ſtyle and title of Ade/ing. It 


was uſual with. the Saxons to join the word ling, which fig- 
nified a ſon, or the younger, to the chriſtian name, as 
Edmundeling for the fon of Edmund; ſo that Adeling ignt- 
fied the ſon of a king. Cowel. See more of this word in 
Spe/man and Du PFreſne*s Gloſlaries. 

Ademption, or taking away of a legacy : This ariſes 
from a ſuppoſed alteration of a teſtator's intent, by calling 
in money due to him on bond, &:c, that he had expreſly 
deviſed by will to another perſon. See title Legacy 

Ad inquirendum, Is a writ judictal, commanding in- 
quiry to be made of any thing touching a cauſe depending 


in the King's Court for the better execution of juſticez _. 
| as of baſtardy, and the like, 


Cmuel, = 
Adjournment, {( Adjournamentum) The ſame. with the 

French adjournement, and ſignifies denunciatio, or diet dic- 

tio, that is, an aſſignment of a day, or a putting off until 


another day and place. So adjournment in ere in ſtat. 


25 Ed. 3. c. 18. is an appointment of a day, when the 
juſtices in eyre mean to fit again ; and adjournment hath the 
ſame ſignification in 2 Ed. 3. c. 11. | | 


'The terms may be adjourned to ſome other place, and 


| there the King's Bench and other courts at J/:fminfler may 


be held : And if the King puts out a proclamation for the 
adjournment of the term, this is a ſufficient warrant to the 
keeper of the Great Seal to make out writs accordingly z 
and proclamation is to be made, appointing all perfons to 
keep their day, at the time and place to which, Sc 1 
And. 279. 1 Lev. 176. | 


In the firſt year of King Car. 1, a writ of adjournment 


was delivered to all the juſtices, to adjourn two returns of 


Trinity term : And in the ſame year :chaelmas term was 
adjourned until Cra/tino Animarum to Reading ; and they 
King by proclamation ſignified his pleaſure, that his courts 
ſhould be there held. Cyo. Car. 13, 27. a | 
The court of King's Bench was adjourned to Oxford on 
account of the plague; and from thence to Windſor ; and 
afterwards to Y/e/imin/ter again. 1 Lev. 176, 178. | 
A term was adjourned, except only the two laſt re- 
turns, to Y/indſer ; thoſe two laſt terms cannot be held at 
Weftminſter, by re-adjournment, becauſe by the firſt ad- 
journment the day in court is the guarto die poſt, and fo 
only part of the return would be adjourned, which muſt 
not be ; and it was held that it could not, And therefore 
upon the quarto die poſt craſl Pur', which was 6 Feb. the 
courts fat at F/indſor, and heard ſome motions, and-then 
read writs of adjournment of the laſt return to Yftlmim- 


fer ; and egy the courts fat at Weminfler Oftab.. 


Pur. for it was ſaid that it is not requiſite to wait till the 
quarto die poſt upon the ſecond adjournment ; and ſhould 
it be ſo in this caſe, the term would be ended before that 
day. Sid. 276. Pl. 2. Hill. 17 & 18 Car. 2. 

In real ations in London, if a foreign plea be pleaded, 
it ſhall be adjourned to the Common Pleas to be tried, But 
otherwiſe it is in perſonal aftions. 4 Hen. 4+ 12, See 
Bra. tit. Adjournment. | I 

If the judges of the court of King's Bench, &c. are di- 
vided in opinion, two againſt two, upon a demurrer or 
ſpecial verdiCt, {not on a motion) the cauſe muſt be ad- 
journed into the Exchequer Chamber, to be determined by 
all the judges of England. 3 Med. 156. 5 Med. 335+ 

Aſter diſſolution or prorogation of parliament, andatter 
a1journment for above fourteen days, aftions may be pro- 
ſecuted againſt perſons intitled to privilege, by ſtat. 12 77. 
3. c. 3. See titles Pzorogation, Pzivilege. : 
 Adratus, Miſlaid, ſtrayed, or put out of the way, A:- 
ratus, fays Du Freſne, dicitur de re, non tam deperditay 
quam que noueft ad manum. Galli egarer dicunt. Brad?. 
lib, 3. trafl. 2. cap. 32. ſet. 2. Poterit enim rem ſuam 


| petere ut adiratam, per teſlimonium probotum hominum, et /ic 


conſequt 


| A DD M 3 
conſequi rem ſuam quanivis furatams Et lib. 2. capr. Sefte 5+ 
$i (res) petatur tarquam adirata. : | 

" Adjudication, (A4jzd:catio) A ſettlement "Rey 4-5 mh 


decree or ſentence ; the at of giving or pronouncing 

judgment ; a judgment, decree, or ſentence. This ward 

is. uſed in ſtat. 16 & 17. Car. 2. c.30, Cowl ta 
Ad jura regis, 1s a writ that lies for the King's elerk 


| 


againſt him that ſought to _ him, to the prejudice of, 


he King's title in right 
fo. 61. a. Cowel, 
Ad fargum, At large : and there is ziz7e at large, aſliſe 
at large z to vouch at large, &c. 2 R 
Adiegiare. Is to purge himſelf of a crime by oath. In 
the laws of King Alfred, in Brompt. Chron. c. 4. Si ſe 
velit adlegiare, &c, cop. 13. St accuſetur, inde adlegiet- ſe 
per ſexaginta hidas, &c, Cowel. Du PFreſne. TIT 
Admeaſurement, (Admenſuratio) Is a writs brought 
for remedy againſt ſuch perſons as uſurp more than their 
ſhare, to bring them to reaſon. It lies in 4wo caſes ; 
one is termed admeaſurement of dow admenſuratio dotis, 
where the widow of the deceaſed holdeth from the heir 
or his guardiaff, more in the name of her dower, than of 
right is belonging unto her. Regr/?. Orig. 171. a. F.N, 
 B. 148. The other is, admeajurement of paſlure, admen- 


his crown. Reg, of Writs, 


ſuratio pofure, which lieth between thoſe that have com- 
mon of paſture appendant to their freeholds, or commo 

by vicinage, in caſe any one or more of them do ſur- 
chars the common with more cattle than they ought. 
Reg. Orig. 156. F. N. B. 125. In the firſt caſe, the 
heir {fall have this writ againſt the widow, whereby ſhe 
ſhall be admeaſured, and the heir reſtored to the overplus ; 
and in the laſt caſe, it may be brought againſt all the other 
commonetrs, and him that ſurcharged ; for all tae com- 


moners ſhall be admeaſured, Termes de la Ley. PF. N. B. 


12<, ; , 
The heir ſhall have a writ of admeaſurement of dower, 
for dower aſſigned in the time of his anceſtor; and if an 
heir within age aſſign unto the wife more in dower than 
ſhe 'ought to have, &c. the guardian in right may have 
a writ of admeaſurement, But if the | «ages aſſigns 
dower more than ſhe ought to have, the heir, during his 
ot” ſhall not have a writ of admeaſurement of dower. 
. N. B, 149. | | 
If the wife after-aſſignment of dower do improve the 
land, and make it betteg than it was at the time of the 
aſſignment; an admeaſurement doth not lie of that im- 
provement. But if the improvement be by caſualty of a 
mine of coals or of lead, which are in the land, &c. which 
have been occupied in the huſband's time, the doubt is 
- the more ; but ſhe cannot dig new mines ; for that ſhall 
be waſte if ſhe. ſo do. F. N. B. 149. 
— The writ of admeaſurement of paſture is vicontiel, and 


ſhall be direCted to the ſheriff, and not be returnable ; 
and 1s thus: | 


A writ of admeaſurement of paſture. 


George the Third, &c. to the feriff of, &c. greeting. 
A. B. hath complained to us, that C. D. and E. F. have 
wunjuſily ſurcharged their common of paſlure in, &c. ſo that 
they have in it mire beaſts and cattle than they ought to 
have, and to them belongeth to have ; and therefore we com- 
mand you, that juſtly, and without delay, you cauſe to be ad- 
meaſured that paſture, ſs that the ſaid C. D. and E. F, 
may not have therein more beaſts and cattle than they ought, 
and to them it belongs to have, according to their freehold 
which they have in poo town ; and that the ſaid A. B, 


| may have in that paſlure ſo many beaſls and cattle as he 


ought to have, and belongs to him to have ; that we may hear 
#0 more clamour thereef,, &c. | | 


iT he writ of admeaſurement of dower is alſo vicontiel, 


and ſhall be direfted unts the ſheriff, and ſhall not be re-_ 


turnable ; and the form of it is thus : 


A writ of admeaſurement of dower. 


. George the Third, &c. to the ſheriff of; &c. A, the 
fon [or couſin] and heir of B, hath ab, Rf unto us, that 


C. who was the wife Y the aforeſaid B, hath for dower | 
| WW 


_ more of the free ich was of the aforeſaid B,'s fome 


] 
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belongs to her to. have 34 
jufily and without delay you cauſe that. dnwer to be admea= 
ſured, ſo that the aforeſaid C. may nit have more for dower 
of the inheritance of the aforeſaid A. than ſhe ought to have, 


dower ; and let thy aforeſaid A. have of that diner that 
which he ought to have, and belongs to bim to have, that we 
may hear no more clamour thereef for want of right, &c, 


- By flat, Welti 2. 13 Edw. t. cap. 5. A writ of ad- 


neither Mall the heir when he cometh to full age be barred 
by the ſuit of the guardian, if he ſueth againſt the tenant 
in dawer feignedly and by colluſion, but that he may ad- 
meaſure the dower after ; andys well in this writ as in 
a writ of admeaſurement of paſture, more ſpeedy proceſs 
ſhall be than hathy,been uſed hitherto; ſo that when it is 
come into the great diſtreſs5 days ſhall be given, within 

ich two _gounties may be holden, at which open pro- 
clamation rant be made, that mw come in at the 
day ; at the which day, if he comes in, the plea ſhall go 
forward ; and if he do not come, and the prochmatio be 
teſtified by the ſheriff, upon the default they ſhall progeed 
to make admeaſurement. 2 | 

Before this aCt, if the heir within age, before the guar- 
dian in chivalry enters into the land, had aſſigned dower 
to the wife more than ſhe ought to have, the guardian had 
been without remedy ; for no writ of admeaſurement of 
dower (being a real aCtion) lay for the guardian at the 
Common Law, 2 Inft. 367. | 
- Stat. Weſt. 2. 13 Ed I. cap. 8. Upon the ſecond 
overcharge of paſture, the plaintiff ſhall haye remedy in 
this manner : if the admeaſurement were before the juſ- 
tices, the plaintiff ſhall have a writ judicial, that the ſheriff, 


overcharge, which if it be found, it ſhall be returned be- 
fore the juſtices, under the ſeals of the ſheriff and of the 
jurors; and the juſtices ſhall award to the plaintiff da- 
mages, and they ſhall put into their eſtreat the value of 
the beaſts which were put into the paſture after ſuch ad- 
meaſurement above the due number, and ſhall deliver the 
eſtreats unto the barons of the Exchequer, that they may 
thereof anſwer unto the King. If ſuch admeaſurement 
be made in the county, a writ ſhall go out of the Chan- 
cery, that the ſheriff ſhall inquire of ſuch overcharge, and 
that of the beaſts put in above the due number, or of 
the value of them, he anſwer to the King at the Exche- 
quer. And all writs de ſecunda"Jwperoneratione, that paſs 
out of the warn þ ſhall be inrolled, and at the year's 


end the tranſcripts ſhall be ſent into the Exchequer under 
the Chancellor's ſeal. 


ommon.Law, taken for one that hath the goods 
of a man dying inteſtate, committed to his charge by the 
ordinary, and 18 accountable for the ſame, whenever it 
ſhall pleaſe the ordinary to gall him thereto, Cowel, 


Under this head is conſidered, © 
I. Statutes concerning adminiflirators, 
2. Wha are intitled to adminiſtration: 
3- By whom adminiſtration may be granted, ++ 
4. Of diftribution among lineal and collatergl relations, © 
5. Of bona notabilia. _ m_ OT, 
6. Pleadings in ſuits by and agtinft admini/trators, 
1. Statutes concerning adminiſtrators, 


as after the death of a perſon' dying inteſtate, which: is 


ordinary to be diſpoſed ; the ordinary from henceforth 
ſhall be bound to anſwer the debts as far forth as" the 


goods of the dead will extend, in fuch ſort as the execu-_ 


tors of the ſame party would have been bounden, if he had 
made a teſtament. | F "y 


Stat. 31 Edw. 3. cap. 11. (A.D. 1357.) Where a man 


Cieth inteſtate, the ordinaries ſhall depute the next and 


\ time her huſband, in ; [ than ſhe ought to have, and that 
therefore we command you, that - 


meaſurement of dower ſhall be granted to a guardian ; 


**. 


and than belongs to hir to have, according to her reaſonable 


the parties being ſummoned, ſhall enquire of the ſecond 


Adminiſtration. See Adminiſtratoz. DAE 
Adminiftratozs ( Admini/ftrator in Lat.) Is, in the ſenſe - 
of our 


Stat. Weſt. 2. 13 Ed: 1. c. 19. A. D: 1285, Where- 


bounden to ſome other for debt, the goods come to the 


-. moſt 
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moſt lawful friendsto adminiſter his goods, which depu-. 
ties ſhall have action to demand and recover as executors, | 


the debts due to the inteſtate, and ſhall anſwer alſo to 
others to whom the ſaid dead perſon was holden and 
bound, in the ſame manner as executors, and ſhall be ac- 
countable to the ordinaries as executors, 
Stat. 21 Hen. 8. cap. 5.'\ſ:@. 13. In Gſe any perſon dic 
inteſtate, or the executors refuſe to prove the teſtament, 
then the ordinary ſhall grant adminiſtration to the widow 
or next akin, or to both, by diſcretion of ' the ordinary, 
taking ſurety for true adminiſtration. . : 
Se. 4. Where divers perſons be in equality, of kin- 
dred, the ordinary is to be at liberty to accept one or 
more, taking nothing for the ſame, as in probate of teſta- 
ments, unleſs the goods of the deceaſed amount above the 
value of an hundred ſhillings. hs 
Stat. 22 & 23 Car. 2. cap. 10. ſet. 1. All ordinaries 
and eccleſiaſtical judges, having power to commit admini- 
ſtration, ſhall, upon their granting adminiſtration 'of ing 


| teſtates goods, take bonds with ſureties, twa'or more, in 


the name of the ordinary, with this condition, viz. 

The condition of this obligation is ſuch, that if the within- 
bounden A. B. admini//rator of all and ſingular the goods, 
chattels, and redits of C. D. deceaſed, do make, or cauſe 
to be made, a true and per f:7 inventory of all and ſingular 
the goods, chattels, and credits of the ſaid deceaſed, which 
have or ſhall come ta the hands, poſſeſſion, or knowledge of 
him the ſaid A. B. or into the hands and poſſeſſion of any 
other perſon . or perſons for him ; and the ſame ſo made, do 
exhibit, or cauſe to be exhibited, into the regiſtry of | 
court, at or before the .day 0 next enſu- 
ing; and the ſame goods, chattels, and credits, and all ather 
the goods, chattels, and credits of the ſaid deceaſed, at the 
time of his death, which at any time ofter ſhall come to the 
hands or poſſeſſion of the ſaid A. B. or into the hands and 
poſſeſſion of any other perſon or perſons for him, do well and 
truly adminifler according to law ; and farther do make, or 
cauſe to be made, a true and juſt account of his ſaid admi- 
nifiration, at or before the day 1 and all the 
reſt and reſidue of the ſaid goods, chattels, and credits, which 
ſhall be found remaining upon the ſaid admin:ſtrators account, 
the Jae being firſt examined and all;wed of by the Judge or 
Juages for the time being, of the ſaid court, ſhall delrver and 
pay unto ſuch perjon or perſons reſprrvely, as the ſaid judge 
or judges, by his or their decree or ſentence, purſuant to the 
true intent and meaning of this att, ſhall limit and appoint: 
And if it ſhall hereafter appear, that any laſt will and te/la- 


ment was made by the ſaid deceaſed, and the executir or ex- 
_ ecutors therein named do exhibit the ſame into the ſaid court, 


making requeſt to have it allowed and approved accordingly, if 


the jaid A. B. within bounden, heing thereunto required, do | 49 


render and deliver the ſaid letters of adminiſtration (approba- 
tion of ſuch teflament being fir/l had and made) in the ſaid 
court ; then this obligation to be woid and of none effe, or 
elſe to remain in full force and virtue, & 

$2. 2. The ordinarics, &c. may call fuch adminiſtra- 
tors to account, and order diſtribution of what remaineth af- 
ter debts, funerals, and juſt expences of all ſorts allowed, 
according to the laws in ſuch caſes, and the rules hereafter 
ſet down ; ſaving to perſons aggrieved the right of appeal. 

Set. 3. The cuſtoms of the city of London, and pro- 
vince of York, and other places, ſaved. 

$2. 4. The ſurpluſage ſhall be diſtributed as follows, 
DiZ. oue third to the wife of the inteſtate, the reſidue 
among his children, and ſuch as legally rrepreſent them, 
if any of them be deady other than ſuch children (not 
heirs at law) who ſhall have any eſtate by ſettlement of 


* the inteſtate in his life-time, equal to the other ſhares. 


Children, other than heirs at law, advanced by ſettle- 
ments or portions not equal to other ſhares, ſhall have ſo 
muclr of the ſurpluſage as ſhall make the eſtate of all to 
be equal. But the heir at law ſhall have an equal part in 
the diſtribution with the other children, without any con- 
fideration of the value of the land which he hath by de- 
ſcent or otherwiſe from the inteſtate, 

Se. 5, If there be no children, nor legai repreſenta- 
tives of them, one moiety ſhall be allotted to the wite, 
the reſidue equally to the next of kindred to the inteſtate, 
in equal degree, and thoſe who repreſent them, 


— — 
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$28. 6*No repreſentation ſhall be admitted among col- 
laterals after brothers. and-ſiſters children. And if there 
be no wife, all ſhall be diſtributed among the children ; 
and if no child, to the next of kin to the inteſtate in 
equal degres, and their repreſentatives. | 

See. 7. Nb ſuch diſtribution ſhall be made till one year 
after the inteſtate's death ; and every one, to whom any 
ſhares ſhall be allotted, ſhall give bond with ſureties in 
the ſaid courts, that if debts afterwards appear, he ſhall 
refund his rateable part thereof, and of the adminiſtrator's 
charges. 

Sea. 8. In all caſes where the ordinary hath uſed to 
grant adminiſtration cum teflamento annex, he ſhall conti- 
nue ſo to do. Made perpetual, 1 Fac. 2. cap. 17.. 

Stat. 29 Car. 2. cap. 3. ſeft. 25; The aCt of 22 & 23 
Car. 2. cap. 10. ſhall not extend to the eſtates of feme co- 
verts that die inteſtate, but thar their huſbands may have 
adminiſtration of their perſonal eſtates, and recover and 
enjoy the ſame as they might have done before the making 
of the ſaid aCt. e perpetual, 1 Fac. 2. c. 17. 

Stat, 1 Fac. 2. cap. 17. ſet. 6. No adminiſtrator ſhall 
be cited into court to render an account of the perſonal - 
eſtate of his inteſtate, otherwiſe than by an inventory 
thereof, unleſs at the inſtance of ſome perſon in behalf 
of a minor, or having a demand out of ſuch eſtate as a 
creditor, or next of kin; nor ſhall be compellable to ac- 
count before any ordinary or judge empowered by the 
aCt of 22 & 23 Car. 2. cap. 10. otherwiſe than as afore- 
ſaid. | 
Se. 7. If after the death of a father, any of his chil- 
dren ſhall die inteſtate, without wife or children, in the 
life-time. of the mother, every brother and ſiſter, and their 
repreſentatives ſhall have equal ſhare with her. 

Se. 8. The clauſe in the ſaid at of 22 & 23 Car. 2, 
c. 10. by which is provided, that that aCt ſhall not pre- 
judice the cuſtoms of the city of London and province of 
Y:rk, ſhall not extend to ſuch part of any inteſtate's 
eſtate, as an adminiſtrator, by virtue of his being ſo, by 
pretence of any cuſtom may claim, to exempt the ſame 
from diſtribution, 


2. Who are intithd to adminiſtration, | 

Beſore the ſtatute of J/e/im. 2. cap. 19. [See the pre- 
ceding ſeCtion.] 'The ordinary had the abſolute diſpoſal of 
inteſtates eſtates ; and as that ſtatute firſt ſubjeted them 
to an aCtion at the ſuit of creditors ; ſo from thence they 
found, as Lord North obſerves, that what was before ver 
beneficial to them, began to be very troubleſome, which 
obliged them to put the adminiſtration into other hands, 
taking ſecurity to ſave them harmleſs from ſuits. Raym. 


But this method did not entirely free them from the 
trouble they had before ; for ſuch perſons, being looked 
upon as ſervants or attornies to the ordinaries, could not 
ſue for, nor gather in the inteſlate's eſtate» 2 1n/?, 397, 
Co. Lit. 133. 1 Rol. Abr. gob. | 
But they were eaſed from this trouble by the ſtatute of 
31 E. 3. cap. 11. which ſee in the preceding ſeQion. 
But notwithſtanding this ſtatute, the widows of inteſ- 
tates were often excluded, upon pretence that they had no 
right to adminiſter ;. and therefore the ſtatute 21 Hen, 8, 
c. 5. was made. See this aCt in the preceding ſeQion. 
Hereupon the Common Law was to judge who were 
the beſt friends ; and therefore if there were huſband or 
wife ; in default of them ſon or daughter ; in default of 
them, or their children, father or mother; in default of 
them, brothers or ſiſters; in default of them, or their 
children, uncles or aunts, the ordinary was compellable 
to grant adminiſtration to them in 'their ſeveral orders. 
Raym. 498. : 
But as they had a liberty by the ſtatute of granting ad- 
miniſtration to the wife or next of kin, fo alſo had they 
a liberty, where there were ſeveral in an equal degree of 
kindred, to prefer whom they pleaſed ; which liberty they 
made uſe of on pretence of avoiding confuſion, and was 
Aa. matter of great advantage to their juriſdition ; for 
hereby they choſe him that was moſt obſequious to them 3 
and when they called him to account, upon pretence of. 
beſtowing the overplus for the good of the NY —_ 
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(a device-in thoſe popiſh tinies io make" prot for"he 
clergy), they diſpoſed of the overplus as their own. Raym. 


But-it came afterwards to be folemnly reſolved, that 


| 


_ 
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wife ought d+ jure to be granted to thÞhuſband, who was 


then alive ; and upon a demurrer to this plea, it was ad- 


judged ill, for the plaintiff is rightful adminiſtrator till it - 


is re 


ed. ' 1 Med. 231. 


here adnuniftration is granted to a legatee, 'he. m: 

| retain his | , though. the adminiſtration is gar d 

repealed upoh a cation ; but not upon an appeal, becauſe 
in ſuch-caſe it was void ab initto. 1 Fent, 219, _ 
Phe eldeſt ſon of Sir George Sands died inteſtate ; ad- 
miniſtration was gr: by the prerogative court to the 
father, as next of kin ; his ſon's widow libelled to- have ix - 


the ordinary, after adminiſtration granted 'by gry could. 
not” compel the adminiſtrator to make diſtribution ; but | 
it being very unreaſonable, that one perſon ſhould rin 
away with the whole 'perſonal eftate, though there were 
ſeveral others in equal-degree of kindred with him; this } 
miſchief was remedied by the 22 & 27 Car. 2. [ſee the 
preceding ſeQion] which allows all thoſe, who are in 


equal degree, to come'in for a diſtributive ſhare, though 
one'only,” or though a creditor or ſtranger, takes out ad- 
miniſtration. Hob, 191. Cro: Car, 62, Hob. 83. ; T RY 


"7% ſcernis to have beer always holden, that the huſband 


was intitled to adminiſtration as” beft friend to his wife, | 9 


within the words of the ſtatute 31 ZE: 3. but there being 
ſome doubt, whether ſince the ſtatute of 22 & 23 Car. 2. 
he was 'not obliged to make diftribution amongſt” the reſt 
of het kindred, it was thought proper to ſettle this matter 
by a'ſubſequent law, viz. ſtat. 29 Car. 2. cap. 3. ſee. 25. 
which ſce in the preceding ſeftion. See 4 Co, 51. b, 1 
Roll. Abr. gt0, Cro, Car. 106. 1 Mod. 231. 1 Show. 
351. Raym. 93. 1 Sid.' 409. + ISI 
- Alſo fince 
grant adminiſtration to the wife or next a-kin, at his 
ele&ion, but then ſhe muſt have her diſtributive ſhare ; 
alſo the ordinary may grant adminiſtration guoad part to 
the wife; ahd as to the other part, to the next of kin ; 
in which caſe neither can complain, fince- the ordinary 
need not have granted any part of the adminiſtration to 


the party complaining. 1 Sid. 179. Raym. 93., 1 Show. 


351. 1 Salk. 36. JN 6 
| If there be grandfather, father, and ſon, and the father 
dies inteſtate, the ſon*ſhall have the adminiſtration, and 


not the grandfather, though they be both in equal degree | 


as to nearneſs of kindred. 2 Yern, 125. faid arguends. 
* Sir Thomas Hinſon was poſſeſſed of lands for years under 
ſeveral leaſes, and having iflue Filkam and Thomas, he, 
by his laſt will, made Y/liam his executor and reſiduary 
lgatee, after debts and legacies paid ; William married, 
and proved the will, but d:ed inteſtate 'before the debts 
and legacies were paid ; the judge of the prerogative court 
zranted adminiſtration of the goods of Sir s'to his 
other ſon Thomas, which he afterwards revoked, and 
granted it 'to the widow of William the. inteflate, from 
which ſentence Thomas appealed, but was not relieved ; 
for per curiam, The adminiſtration was rightly granted to 
the widow. 2 Roll, Rep. x58. | | 

The inteſtate's eſtate conſiſted in leaſes for years, and 


other perſonal things, and after his deceafſe adminiſtration 


was granted to an alien, and adjudged good, becauſe he 


| hath not the eſtate in his own right, but in the right of- 


the inteſtate. Cro. Car. 8. ot 
Prohibition to-the' ſpiritual court, upon a _— 
that they refuſed to grant the. adminiſtration to the next" 


of kin to the inteſtate, but 'to another ; but the prohibi- 
tion was denied, becauſe they are judges who is next of 
kin. Paln. 416. 4” | « | | 

Prohibition” was granted,: for that the ſpiritual court 
would have' granted adminiſtration 'of the goods of the 
wife to her brother, when her huſband was living, to whom 


the ſtatute 22' Car. 2. the ordinary may 


repealed, and Sir George moved' for a prohibition, and it 
was granted ; becauſe the ſtatute 2t Hen. 8, gives the or- 
dinary power to prant it, as well to the next blood as to 
the widow ; and here he hath executed that power, there- 
fore he catinot repeal it, and"grant it"to another. Raym. 


Since the making this ſtatute 22 & 23 Car. 2..a man 
died inteſtate, having one fon; who likewiſe died inteſtate, 
and adminiſtration of goods was gitanted to the next of tin 
of the father, becauſe there being but one child, there can 


no d:fiributien; and fo this is a caſe out of the win; ? 


and therefore the ſon is to have- the whole at Co 


Law ; but it hath been otherwiſe adjudged ſince that time, 
(viz.) that by this ſtatute of diſtribution of inteſtates - 
—_— a right dp in Os _ gh heyy wy. | 
and no more, (viz.) a "ig t to ſue for the eſtate; an 6 


confequence, if he die the eſtate is recovered, 
actually in his poſſeſſion, it muſt go to his adminiſtrator, 
and not to the adminiſtrator of the- father. 
Newton, 35 Car. 2. | Palmer v. Allcock.” 3 Med. 58. 
So where a perſon died inteſtate, leaving two, who were 
next a-kin in equal degree to him, one of them died in- 
teſtate within the year, and before diſtribution ; adjudged, 


that an” interef? was veſted in him, and his next of kin 
ſhall have adminiſtration, like the caſe of a refiduary-le- © 
gates dying before probate of the will, (viz. ) his next of 


kin ſhall have the adminiſtration. Show 25. 
Adminiſtration was granted to the grandmother ; and 


the aunt moved for a mandamus, but it was denied; for © 


ſhe is as near of kin as the aunt, or rather nearer, becauſe 
ſhe is in the right line aſcending. 1 Salt.. 38, 39. $ 

. $0 where it is granted to a torong perſon, it is not void 
(as it is where it is granted in a wrong dioceſe), but void- 
able only ; for if it was void, there would 


wards repealed at the fuit of the next of #:n, and grante 
to him; in ſuch caſe the creditor may retain againſt the 
rightful adminiſtrator, and his diſpoſal of the good 


| 5, even. 
after a citation, and till the ſentence of repeal, (hall be 


good. - 1 Sath. 38; 

T. S. died inteſtate, 2 
Plaintiff procured letters patent, and adminiftration was 
committed to_ the patentee, which is the uſual courſe in 


ſuch caſes; the defendant entered caveats by reaſon thercof, 
putting the plaintiff to charges; he brought an aQtion on 


the | 
declaration it was adjudged, that, till adminiſtration grant- 
of the goods was in the ordinary, and 


ed, the pr 8 | n 
het the ckintif had hotter Jar ids; hy rm 008 hs 


appointment by letters patent was but a recommendation, 


Bunhill Vo 


2 a nullity in 
all the as of the adminiſtrator ; but the law is otherwiſe: _ 
ſo if it is granted to a creditor of the. inteſtate, and Ty. | 


wihout thili” or indie, the 


e againſt the defendant; ahd: upon demurrer to the 


& 


- 


and that the granting adminiſtration to' the patentee; was 

rather of reſpe& to the King, than of right ; for notwith- 

ſtanding the opinion in Henflo#'s caſe, adminiſtrations ge- 

nerally beldkged to the b1/bop, and the inſtances of ſome 

lords of _ granting them, is not a proof to the con- | 

trary. I Oar, Z7. * : BA EL A's © RE 1, 
An eaiatlicguor; during the abſence of J]. S. (who is b 

executor) brought an ation of debt on 'a bond, but did not ] 

aver in his declaration, that F.”S. was abſent ; it is truce, 

he need” not aver where he was abſent, for it ſhall be in- 

tended to be beyond ſea; but he muſt aver that he is abs 

ſent, which being omitted, the declaration was held ith 


_ of rightir doth belong. Palm. 521. - . 

The niece and the nephew are in equal degree to the 

_ Inteſtate, | but ' where the niece got adminiſtration, the 
nephew could-not get it repealed ; for when the ordinary 
h executed his power according to the ſtatute, he can- 

not afterwards revoke it. Allen 56. | | 

— 'The teſtator made two executors, who both died in 
his life-time3-then he died, leaving two fiſters, and the 
eldeſt got adminiſtration ; afterwards the youngeſt moved 

| B. R. for g'prohibition to/ repeal it, becauſe ſhe being in 
equal degree, ought to. have an equal ſhare ; but it was 
denied, becauſe if the adminiſtration was not duly granted, 


1 Salk. 42. Sec 2 Salk. 751; the pleadings. _ 


ſhe might bring an appeal. |. Style 147. A feme ſole had divers debts owing to ber by /beciallyy, 
| The plaintit Dovis, ns adminiſtrator 10 a fente covert, | ſhe marrics, andthe bonds 'net being put in ſuit Phan E-- 
E 


brought an aRtiog'of 'debt upon a+ bond duey Te.” the de- | coventure, the died, and her huſband was,ſued in the fpi- 
__ Pony that adminiſtration of the*goods of the | ritual court by CE Gti: diſtribution”"by vir- © 
a dt I RT * NET. PR LR... Hs 


\ . | { 


- meaning of this ſtatute, becaule it provides, that the or- : 


AM 
tie of the ſtatute, 29 Car. 2. caps 35. arid the queſtion 


was, whether a feme covert was intended by that aQ,.' 
which provides only where the Paſbopd dies inteſtute, and | 


a married woman can never die inteſtate within the | 
dinary {hall take a bond of the adminiſtrator, if it appear 
that the deceaſed made any will, which a. feme covert 
cannot do without the conſent of her huſband, therefore | 
adminiſtration of the wiſc's eſtate ſhall go to him. 2 
Atad. 20. © Y 7 error 

In a prohibition the caſe was, the brother died inteſtate, 
leaving one ſiſter, an infant, whoſe great grendmother was 
aſſigned her guzrdian, and thereupon ſhe obtained admi- 
niſtration durante minori etate ; and now the plaintilF 1n 
the prohibition, who was the grandfather to the infant, 
Tuggeſted, that the adminiſtration was granted by furprize, 
and that he being near of kin, erhinifiraion ought to be 
gramtes to him : Sed per curiam, It is not material who 

all be adminiſtrator, for it being durante minori etate, 
he hath no power over the eſtate ; but fince the ordinary 
hath an origipal power in this caſe, and this being a ſpecial 
adminiſtration, when he hath once executed that power, 
he ſhall not repeal it, 3 ad. 23. + | 

3. By whom adminiſtration may be granted. | 

A bond was made in Jreland to R. B. of London, who 
dicd inteſtate in Londen, and there the bond remained at 
his death ; a b:/5p of Treland granted adminiſtration to the 
fon of the inteſtate, who releaſed the debt ; afterwards ad- 
miniſtration was granted by the- prerogative court here to 
the widow, who brought an. aCtion of debt againſt the 
obligor and recovered the debt, becauſe the firſt was a 
_ wrong adminiſtration, for it ought to be committed by 
the ordinary where the bond was at the inteſlate's death, 

and not-by the ordinary where the debt did at firſt ariſe. 
Dyer 303. | | 
The granting adminiftration is a power annexed to the 
perſon of a biſhop, and is not local ; for a biſhop of 7re- 
land being in England, may grant adminiſtration here of 
any thing within his dioceſe in Ireland. Godb. 33. 
| The plaintiff declared on an adminiſtration committed 
to him by the dean of Litchfield, and did not ſay by what 
authority, or that he was /ci ordinarius; and this was held 
Hl. Cre. Eliz. 591. | 

An adminiſtrator declared on an adminiſtration per 
Andrew Vane ſacr@ theologiz diftorem, and did not ſay, 
boct i/tius ordinarium, or cui de jure pertinuit, &c, this was 
held ill after a verdit, Cre. Eliz. 431. 

An adminiſtrator declared on an adminiſtration de bonis 
2271, granted to him by the feward of the manor of Manſ- 
field, &c. cui commiſſio adminiſtrationis ullius de jure perti- 
nuit, and concludes with a profert hic in curia, and this 
was held good. Cro. Eliz. 102. | | 

Leſſee for years died poſſeſſed of ſeveral leaſes of ſeveral 
lands in the dioceſe of York, and in a peculiar in the ſame 
- dioceſe, having deviſed thoſe leaſes to his ſon, and made 
His daughter an infant executrix; the mother took out ad- 
miniſtration in the peculiar where her huſband died, and 
this was durante minori,tate of the infant executrix ; ad» 
judged, that there ought to be two adminiſtrations granted, 
one by the peculiar, and the other by the archbiſhop of 
York, and he ſhall not have a prerogative in both places, 
becauſe this peculiar was derived out of his juriſdiftion, 
but hath now a proper juriſdidtion by itſelf. Cro. Eliz. 718. 

It hath been held, that admini/iration may be granted 
by the delegates, in Godbolt; but later reſolutions are 
otherwiſe, for that court hath only authority corrigere & 
non exequi. 2 Bulft. 2. © | 

Admuniſtration was granted by the biſhop of Bri/tsl, 
when in truth the inteſtate had bong notabelia ; and after- 


other, who brought treſpaſs againſt the firſt adminiſtrator 
for taking the goods ; it was objected, that it would be 
hard to make him a treſpaſſor, becauſe the granting admi-, 
niſtcation doth belong to the ordinary mers jure, and it is 
probable, that neither he nor the party did know, that 
the inteſtate had bona notabilia; but the court held, that, 
becauſe the firſt adminiſtration was' vo:d, therefore the. 


Aa © M--- 
The <>mmiſfry of the biſhop of Norwich being in 
Londen, granted adminiſtration. there z and it was held 
good, becauſe the powet is not local, but follows his per- 
ſon. : Gedb. 342. + 08 ry . vi #242571 
Aſumpſe by an adminiſtrator, and. upon oyer of the 
letters of adminiſtration it appeared they were granted by 
Thomas Taylor, a bachelor of divinity, and commiſfary of 
the biſhap of London ; the detendant pleaded, that admini- 
{tration was granted to him under the feal of the vitar ge- 
| neral, and ao pleaded the ſtatute 37 Hen, 8. by which it 
is enacted, that a dodtor of law may be a commiſſary, but 
that Tho. Taylor was a mere layman, and not , 
civilis, &c, but adjudged, that the adminiſtration-granted 
to ng plaintiff was good, until avoided by ſentence. 
Poph. 37. | h - 
Ile an adminiſtration granted by the ſpiritual court 
is affirmed upon an appeal to the arches, the fame is uſu- 
ally remitted to the. ſpiritual court ; but if the admini- 
ſtration is repealed upon the @ppea/, in ſuch. caſe, that 
court where the r was, ſhall grant adminiſtration de 
novo, and not the ſpiritual court, : becauſe by. the repeal 
their juriſdiction is gone as to..this caſe, ſo likewiſe upon 


| | an appeal to the de/egates, if the adminiſtration is repealed, 


they may grant adminiſtration de nove. Latch 85. Cy 
An adminiſtrator declared on an adminiſtration granted 

by King Charles, without ſaying debito meds, and held good. 
lien 53. | . ' 

It Rea RE muſt be granted by the biſhop of the dioceſe 
where the party dies, and in ſuch caſe it is ſufficient for 
the plaintiff to ſay, that it was granted to him- by- the 
biſhop, loc: 1/2tus erdinarium ; it he doth not ſay by whom 
it was granted, but only, that debit modo commſſa fuit, 
this is naught upon a dewurrer, but good after a verdict. 
Style 282. | | 

"The authority of. an archdeacon meed not: be ſet forth, 
becauſe he is oculus £þr/copi, and is to grant adminiſtration 
jure ordinario. Style 54. | 

An adminiſtrator. declared on an adminiſtration com- 
mitted to him by R. B. archdeacon of Norfolk, and did 
not ſay lect i/tius ordinarinm ; and held good. 81d. 302. 
The defendant ſet forth, that adminiſtration was granted 
to her by the commiſſary of the biſhop of Litchfield, legi= 
time conftitutum; and held good. 1aAatw. 9, 
| An adminiſtrator declared ou an adminiſtration.granted 
to him per W. Lewen, vicarium generalem in ſpiritualibus 
| epiſcops Roffen', without ſaying, /oct 1/ttus ordinarium,- 
and held well, for ſuch a vicar amounts to a chancellor, 
1 Lutw. 408. 4 DH | 

Covenant againſt huſband and wife, admini/iratrix of 
her firſt huſband, upon a leaſe made to him, wherein he 
covenanted not to afjign it without leave of the leflor ; and 
the breach . was, that he did aſſign it without leave, ſo 
that the inteſtate in his life-time did break the covenant, 
and the defendant alſo after his. deceaſe dum ſola fuit (to 
whom adminiſtration of her huſband's goods was committed) 
and likewiſe the huſband and wife did the like aftef their 
-marriage 3 upon demurrer to this declaration it was ob- 
jeRed, that the plaintiff ought to ſhew by whom admini- 
flration was committed to the widow, and by, what autho=- 
rity; it is true, if the adnini/tratrix had been plaintiff, this 
bad been a reaſonable objeEtion, but as ſhe, was. a defer- 
| dant in this ation, it is unreaſonable, that the plaintiff, 
who was a mere ſtranger to the proceedings, ſhould ſhew 
by whom, and by what authority'it wag*granted. 1 LCutw. 
207%; WW | 
| Ruled by the judges, that where a man dies inteſtate, 
baving, goods in ſeveral peculiars, the granting of admi- 
niſtration is in \the zetropolitan, and not in the ordinary. 
1 Lev. 78. | 


| If granted by a peculiar, the plaintiff muſt hew by 
wards the prerogative court granted adminiſtration to an- | 


whom, and mult add. cat commiſſio admniſtrationis pred” de 
| jure pertinet. 1 Salk. 38. | Y 
An adminiſtrator declared on. an adminiſtration by the 
official of the biſhop of Carliſle, without ſaying Joct 1/ttus 
| ordinartum z and upon a demurrer this. was held good- 
| 2 Med. bs. | 
Adminiſtrator, durante 


minori tate . cum teſtamento an- 


nexo, was plaintiff, but did- not ſer forth,- that adminiſtra- 


adminiſtrator was a treſpaiſor. 2 Leon. 155. 


tion was committed-to him, and yet be concluded with 2 
| OS _ rofert 


4% it 


| prifert bic in curia iteras tofiamentarias ; this was hel Ill, 


and not cured. by a verdict. - T, Fones 193. | . bo 
- Adminiſtration granted by an officeal ; d a peculiar de- 
bito modo.commyſa, without averring exi*de- jure commityſio- 
| admuniſtrationis in hae parte pertinet, held good, and af- 
firmed. in err -upon this difference, (wz.) where the 
er of granting adminiſtration' is by ial commiſſion | 
om' the ordinary, as by bis chanceller, &c. there it muſt 
be everred, he had juriſdiftion; but where the power is 
by office or privilege as by a commiſ/ary or official, it need 
not be averred, becauſe the office imports the power as 


- 


rao the law takes notice of the office, 1 
It ought to be granted: by the &i/bop of the dioceſe where 


the party\4izs, and therefore where the plaintiff declared on 
an adminiſtration granted by the bi/þ9p of London, the 
defendant pleaded in bar, that the inteſtate at the time of 
his death, was reſident in the dioceſe of #. and'this was: 
held a good plea, x Salk. gy. Wh. 3 bv 

. By the Ratute 16 & 17 Gar, 2. cop. 8. The omiſfion'* 
of ſetting forth by, what authority the adminiſtration is * 


WY 


granted, /is cured by a verdict; as for inſtance, an admi-] 


niſtrator declared, «hat: ad miniſtration was grated to him - 
by WR. ſurrogate ond official of D. D. prebendary of the 
prebend of C. aud did not ſay, owi adnmuniſtratio de jure | 
pertinet ; this was aided by a verdict. © 4 Mod, 213. | * 
 » Debt by an admini/trator, &c. and in concluding his de-" 
claration, he —_—_— that adminiftration 'was granted to' 
him by the archbiſhop of Canterbury apud ca/{rum Bborum ;' 
upon non ef! fattum pleaded, the plaintiff had a verdiQ, 
and it was moved-in arreſt of judgment, that the granting 
adminiſtration. was a judicial aA, and it apprning, that 
it was granted 'by the archbiſhop of Canterbury out of his | 
province, it was therefore void ; but adjudgedy that it-is" 


only a miniſterial a, becauſe the ordinary is direQed by | 


the ſtatute togrant it, 1 $33 (49 245 
Debt by an adminzftrator on an adminiſtration 0- 
him by the biſhop of L. the defendam pleaded-in bar, that 
the inteſtate at the time of his death; was reſident” in an-" 
other dioceſe ; and upon a demurrer this was held a good 
plea, x Salk. 37, 5 | | 
_ Debt by an adminiſtrator, to whom adminitration was 
committed debito mado by T. C. maſter of arts, commifſary 
or official of a peculiar legitime fulctt” ; upon a demurrer to” 
this declaration, it was objected, that the court could not. 
take notice that every peculiar had a right to grant admi- * 
niſtration, and therefore the plaintiff ſhou}d have fer 
forth the power, (viz.) cui de jure commiſſio adminiflr ati- 
onis in bac parte pertinet ; but adjudged, that every pecu- 
liar hath a power of- granting adminiſtration, for'they have 
a ſpecial ordinary for that purpoſe, - and all the cafes relat- 
ing to this matter -may be thus reconciled, ({viz.) that 
wherever the power of him who grants adminiftration is / 
by commiſſim, his authority muſt "be averred, (viz, ) cu 
Juriſdiftto in ea parte pertinutt : thus adminiſtration granted 
by T, S. theologie prefe//trem, or per D.'G. decanum te S. 
or per R. G. chancellor of Cheſter, is naught ; becauſe all 
theſe are by ſpectal commiſſion under the biſhop ; but where ' 
adminiſtration is granted virtute officis, there the plaintiff 
_ need not aver the authority of the perſon granting, be-' 
cauſe-the office -itlelf imports a power to grant/it ; thus, 
where the plaintiff declared on an adminiftration granted 
to: him per” abbatem de Helm loci iftius ordinarium'; this is 


good, becauſe the 'word ordinary implies ſuch # power ;'| a 


the like of a. commiſſary of a biſhop, becauſe the' Jaw knows 
y_ cammiſ/ſary muſt have thar . ; fo likewiſe per 
_ efficamien epiſcepi ; fo per M. R. archidiacorium, good 


The plaintiff, as adminiſtrator/to Thomas Rider, dy 1 
_ anaCtion-of 'debt. on-a-bond for 401, and'fets forth, that 

the adminiſtration of 'all his goods, fot exceeding 407. 
was rms to him'by Dr, Cartwright, dean rural of 
Fra ham, within the dioceſe of Chefter, who had a peculiar 
Juriſdiction ; the defendant pleads, that the inteſtate; Thomas * 
Rider, had goods above the value of 404. {viz.) of the 


; = —_— 


value of 504. at: Fradſham, wiedin-the digeeſe of Cheſter, | 


and that-the official of :the biſhop ha@ granted adminiftra- 
_ tionto 8. D, and traverſed, that the Wars rurd!”had any 


| ordinary is to take a bond, with ſureties, in' his 


ili; vpon a demutrerd becyuſe the delendan had not al 
ledged, that Fradfbam was within the gertar for .f. it 
was, then the inteflare having above 267. there the dean 
rural had no power to grant «drfihifirarion ; npw jt not 
appearing, whether Frad/ham was within Ph PIEY ar; or 


not, but only, "that it wag itt the diocele efler, then 


the dean rural atit adminiftration in his peculiar, 
where the vlgt T6 not CE PLop and where it doth 
exceed that vatue out of the peculiar, the biſhop may 
grant another ,adminjſtration, and both may ſtand. "3 
Med. 423+ Us &\ ' "#4 & 52 y 5h F. | rf ; | 


|- 4 Of difribution gmong lineal end collateral relation. 


By the ſtatute 21 Zn. 8. the ordinary vpon granting 
adrmmiſtration, is to take fecuri p, oY adminiſtratar 


- 


ſhall truly adminiſter the goods ; and this was uſually done 


by a bond, jn which this clauſe was inſerted, (wwz.) that 
after debts paid, the ſurplus ſhould be diſtributed as the ardi- 
nary ſhould dire ; and accordit ly they 'direRed the di- 
{tribution ©aecording; to. the eobife of the Imperial Law; 
with which the Common Law agreeth in this matter (2. e.) 
to the wife and children, and where there were none, 
then to the next of kin in a natural order of ſucceſſion ; 
and when they began to break that order, then this clauſe 
was conteſted, friſt in the caſe of Toeker and Lean, where 
Lord Hobart was of opinion, that after adminiſtration was 
granted, the adminiftraror had a property in the ſurphas, 
after debts hole P 1 IL OPS IIS; Apple $15 veg 
ut in Zevan's caſe it was fJugged, that after admini- 
ſtration granted, the adminiſtrator lad an abſolite pro- 
perty ra the goods, 'and that the 'ordinary baving executed - 
his power, he had nothing farther to do. Cre. Car. 
20T. 7 50 WC I oY $a Eee nah $f 
But now 'by the ſtatute 22' &.,43 Car. 2. 2. 10. the 
ane IF UE own name, 
with a condition particularly mentioned in this {tatute, the 
ſubſtance whereof is, tv exhibit a true inventory of the' 
goods, and-truly to adthinifter the ſame according to law ;_ 
to account” before the ordinary, and to pay the refidue as 
he ſhall dire, but putſuant to the true meaning of,the 
ſtatute, viz. after debts, funerals, and juſt expences al- 
lowed, then to diſtribute the ſurplus, as the ſtatute direCts. 
See /e7. 1. of this title. 5 e 7 2 A 
Since this ſtatute a man died inteſtate, without any 
wife or child, and the queftion was, whether his fiſter of - 
the half blood ſhould have a. diſtributive part with the 
brother of. the whole blood ? It. was adjudged that the 
ſhould ; for the ſtatute made no alteration in ſuch caſes, 
and before the ſtatute was made, the Common Law made 
no difference between the whole blood and the half blood 
as to this matter ; it is true, the ſurplus is to be divided 
amongſt the next of kin in equal degree ; now, The who is 
of 'the half blood, is next bf kin to the. inteſtate, as well as 
he 'who is of the whole blood ; for though it is only the 


| half, it is the ſame blood with the whole, but not ſo much 


of it. 1 Md. 209. + s 
Repreſentatives ' amongft collaterals, even before the 
making the ſtature of 22 & 23 Car. 2 <«. 10. were al- 
ways rejeQed in thoſe of remote degrees, becauſe the kin- 
dred might be branched ovt amongſtſo many perſons, and 
the eftate divided into ſo many Dt that very little be- 
nefit would accrue to them ; and though repreſentations 
amongſt lineals are allowed in remote degrees, yet, evert 
in fach caſe'the diſtribution is to be made per /tirpes, and 
not per capjta, for the reaſon' before mentioned. But now 
by the faid ftatute, it is exprefly enaCted, that here ſhall be 
no repreſentation amongſt collaterals after brothers and fiſters 
childre#, that is, the” brothers 'and fifters of the'intellate, 
and"not brothers and fitters of children of any collaterals. 
It is true, it 'hath been otherwiſe adjudged ; as for in- 
ſtance, a man died inteſtate, and his next of kin. were 7s 
aunts, but one of them) died before him, and left two <i/- 
dren, and adminiftration being granted to the ſurvivin 
aunt, the was ordered to diftfibute a ſhare to them, and 
ſach a : their mother would have, if ſhe had been 
living ; but'this was contrary to the opinion of che chief 


juſtice North, who' would not ” allow repreſentations 


power to grant adminiſtration,” &e, 'this' plea was held 


amongſt collaterals fo remote; Raym. 496. & 
ah 16 . 5, Of - 


- 


AD M 
p: Of bona natabilia. | oi hs a ; 
f a man hath goods to the value of 5/. in one dioceſe, 


and a leaſe in another, this is a chattel ; and though it is 
not properly movables or goods, yet it ſhall make bona n0- 


tabilia, 1 Roll. Abr. 90g. "VE. | 
a man die inteſtate in one dioceſe, and have a bond 
in another, in ſuch caſe adminiſtration muſt be in the pre- 
regative court, becauſe the debt doth not follow the per/on, 
but it is a debt where the bond was at his deceaſe. Cro. 
liz. 472. TT | 
If a man dies in one dioceſe without any goods there, 
but bath bona netabilia in another dioceſe, in ſuch caſe the 
right to grant adminiſtration is-in the archbiſhop, becauſe 
he hath a general juriſdiction. -Cro. Eliz. 4579. _ 
If the archbi/bop grants adminiſtration on a pretence of 
bona notabilia, when, in truth the inteſtate had-none, this is 
not void, becauſe of his general juriſdiction, but it is void- 
able ; but if a biſhop grant admini/tration when the inteſ- 
tate had bona notabilia, it is void, becauſe he hath no ju- 
riſdiCtion out of his dioceſe. 5 Rep. 30. | | 
But it bath been held, that ſuch an adminiſtration is 
not void, becauſe of common right the ordinary is to 
grant adminiſtration, and that neither he or the perſon to 
whom it is granted may know that there were bona notabi- 
lia. 2 Leon. 155. WE RTL 
If there are two adminiſtrations, one by the metropoii- 
tan and the other by the b;/bop, if there were not bona ne- 
zabilia, the prerogative adminiſtration ought to be repealed. 
Cro. Eliz. 283, 315, 457- | 
Indebitatus aſſumpſit, &c. againſt an executrix, who 
pleaded in abatement, that her huſband died inte/tate, but 
did not ſay in what dioceſe, and that he had bona notabilia 
in ſeveral dioceſes, but did not ſet forth where, and that 


adminiſtration was granted to her by the prerogative court, | 


ſo that ſhe ought to be ſued as adminiſtratrix, and not as 
executrix, and averred her plea; upon a ſpecial demurrer 
this plea in abatement was held ill; for where a defendant 
 -adminiſtratrix pleads either in bar or abatement, ſhe muſt 
ſet forth in what dioceſe her huſband died, and where he 
had bona notabilia, that it may appear the prerogative ad- 
miniſtration was well granted. 5s Rep. 33. ; 

Debt by huſband and wife as FF Dc; wn ſetting forth, 
that adminiſtration was granted to her by the bi/bop of Ro- 
cheſter ; the defendant pleaded, that adminiſtration was 
granted to her by the dean and chapter of Canterbury, ſede 
wacante, for that the inteſtate, at the time of his death, 
had bona notabilia in diverſis diczceſibus provincie Cantuar. 
Now in' the firſt reſolution in this caſe it was held, that 
becauſe the defendant did not ſet forth any certainty where 
the inteſtate had bona netabilia, but only in diverſis dig- 
cefibus provincie ; therefore it ſhall be taken, that admi- 
niſtration was granted by that ordinary where he had not 
bona notabilia, becauſe every plea ſhall be taken in the 
{riſteſt ſenſe againſt the pleader ; however, if the inteſtate 
had tona netabilia, &c. the adminiſtration in an inferior 
dioceſe, is not void, but voidable. 8 Rep. 135. 

If a man dies, leaving bona notab:ilia in both provinces, 
there muſt be ſeveral adminiſtrations. Hard, 216, 

If the inteſtate leaves goods in ſeveral peculiars, the 
archbiſhop of the province hath the right to grant admi- 
niſtration. 2 Lev. 86, _ pops 

Debt upon a bond to ſave the plaintiff harmleſs, &. the 
defendant pleads non A | the plaintiff replied, 
that one //ynn had obtained a judgment againſt him in 
London, and that he died inteſtate, and that adminiſtration 
of his goods was granted by the b:/bop of Lincoln to one 
IF. G. and that he paid the- money to the adminiſtrator ; 
and upon a demurrer to this replication the defendant had 
judgment, becauſe plaintiff alledged he paid the money 
to the adminiſtrator, when in truth he had no authority to 
receive it, for the adminiſtration granted by the biſhop of 
Lincoln was void, becauſe the inteſtate obtained the judg- 
ment in W:/ftmin/ler. 1 Lutw. 399. 

It is more certain to plead, that the inteſlate had bona 
 notabilia in diverſis dieceſibus within the province of Canter- 
bury, (viz.) at #eimin/ler in the county of Midaleſex and 
diocefe of London, and at St. Edmunſbury within the dio- 
ceſeof Nerwich; in this caſe the adminiſtration was granted 
by the archdeacon of Sudbury. 2 Lutw. 985. 


9 


| to an aCtion of debt upon ſimple contra# is 
| fendant prove the payment. of the debt, 


A D M 
Debt againſt the defendant as executor ' to Fohn Whitt 
who pleaded, that Zohn White did make a will, but did 


not, make him (the defendant) executor, but that he had 
bona notabilia in ſeveral dioceſes, and that the archbiſhop 


'of Canterbury granted adminiſtration to him, and con-" 


cluded-in bar ; to. which | there was a demurrer, and the 
plea was adjudged ill, becauſe this was a plea only in 
abatement, and the concluding it in bar made it ill ; be- 
ſides, he did not expreſsly alledge, that John White died 
inteſtate ; he only ſays, he made a will, but did not make 
him (the defendant) executor by that will ; which may 
be true; and yet he might be made executor by a codicil ;' 
ſo the plaintiff had judgment. 1 44. 239; {oc 

Where there are bona notabilia in ſeveral dioceſes both in 
the ſame province, the prerogative hath the right of grant- 
ing adminiſtration. Salk; 39. | 

Adjudged, that debts upon fimple contrat? are perſonal, 
and adminiſtration thereof muſt be granted by the ordi- 
nary where the inte/tate dies ;. ſo if he have'two houſes in 
ſeveral dioceſes, and uſually lives in one, but ſometimes in 
the other, and being there for a few days, he dies, admi-' 
niſtration of his perſonal eſtate ſhall be granted by the 
biſhop of* that dioceſe where he died, 1 Salk. 37. | 

Adjudged, that where there are bona notabilia in tws 
dioceſes in the ſame province, there muſt be a prerogative 
adminiſtration ; and- where there are bona notabilia in ont 
dioceſe in one province, and in another dioceſe in another 
province, there mult be two: prerogative adminiſtrations; 
I Salk. 39. ; | : , 


6. Pleadings in ſuits againſt adtiniſtrators, 2d 1+ 20% 
| Debt againſt an adminifſtratrix, who pleaded that F. 8. 
had obtained a judgment againſt her for 1007. and that ſhe- 
mor adminiſtravit, and had .not goods of the inteſtate int 
er hands at the time of the original writ brought, : nor at 
the time of judgment, nec unquam poſtea, preterquam bona- 
& catalla non attingentia ad 51. It was objeQted againſt 
this pleay that it did not ſet forth the certain value of the 
goods, and that it was repugnant, becauſe the defendant, 
after he had pleaded plene adminiſtravit, confeſſed that 
there was 57. not adminiſtered ; but it was anſwered an4 
adjudged, that it was only matter of form to aſcertain the 
value of the goods, and that the ſubſtance of the plea was; | 
that the defendant had not above 57. to ſatisfy the demand 
of 1004. neither is this plea repugnant ; for the three firſt 
adverbs, nec unquam poſfen, relate as well to the time of 
the original writ brought, as to the time of the judgment, 
and the next adverb, preterquam, explains the whole ; fo 
that the ſenſe is, that the defendant, after the writ brought, 
and judgment obtained againſt her, had never any of the 
inteſtate's goods, except goods not of the value of 5 /. and 
if ſo, then plene adminiſtravit before that time, excepting 
thoſe goods, - Hob. 133, 218. KO 
The teſtator owed 5ool. on or and 5001, more 
on /imple contratt, and having deviſed 400. in legacies, 
and made an executor durante minor: tate of his ſon, he 
died, leaving a perſonal eſtate to the value of 20007. the 
executor paid 140017. in diſcharge of the ſaid debts and le- 
gacies, and accounted with the i:fant, when he came of 
age, and upon payment of 91/7. re/iduum, to him, had a 
releaſe ; afterwards an ation was brought againſt him by 
one. of the creditors of his teſtator, and upon pleading 
plene adminiſtravit the jury found, that he paid the debts 
and legacies as aforeſaid, and that he delivered up all the 
reſidue of the perſonal eftate of the teſtator to. his executor, 
when he came of age : It was objected againſt this verdiQ, 
that it did not maintain the plea of plene adminiſiravit, 
becauſe here were aſſets delivered over to the executor, 
and this plea is never proper, but where all debts are paid 
as far as there are aſſets; but it was adjudged good, for 
wherever the executor Jawfully diſcharges himſelf of the 
teſtator's eflate, he may plead this plea. 1 Mod. 174. 
Where the defendant pleads plene adminiftravit, to an 
ation of debt on a bond, the debt is admitted by that plea ; 
and if the defendant give evidence, that he paid a_ debt. 
on another bond owing by the: teſtator, he muſt prove 
that the bond was ſealed and delivered ; but ſuch a plea- 


good: if the de- 
or where there 


is 


hs. 


_— 


A D M fe 
#s 'no 'bond, it is good adminiſtration to pay avy debt, 
EK | + 


"ag againſt an adminiſtrator, who pleaded, that 
on'Tuch a day the inteffate entered into bond to F..S. to 
pay 407. at Michaelmas next enſuing, and that plene ad- 


miniſtravit all the goods of the ſaid inteftate's preterguam 
ro' ſatisfy that £01. and upon a demurrer it was adjudged 
a good plea ; for though'the dibt on the bond is not due till 
_ the day of payment, yet a'debt upon a contra? ſhall not be 
id before it. Cro. Elz. 915. _ | 
Debt upon'a bond of the. inteſtate was brought againſt 
the adminiſtrator, who pleaded, that his inteſtate being a 
citizen of London, contrafted with another zitizen to pay 
money to/hint, and that by the cyſfom of London he is 
chargeable with ſuch contra#?, as if it had been'a debt de 
on bond, and that he had not affets ultra, to pay the debt 
upon contra? ; and upon a demurrer, this was adjudged a 
good plea ; for a debt upon ſimple contrad? is as much a 
debt as a debt on bond, only the law hath made the bond 
debt payable before the other ;' but this being a reaſonable 
cuſtom, 'by conſequence it is a law, and hath made the 
debt on the "contra&t equal to that og the bond, . Cre, 
Eliz. 409. Sato. EN 
__ "Debt "pint the adminiſtrator of F. S. who pleaded, 
that Y. P. had obtained a judgement againſt him as exe- 
cutor to F. 8. hem patet per recordum, and this was held. 
a good plea, though it was objected in the like caſe, that 
the defendant ought to have pleaded in abatement to the 
aQion, that he was execut;r and not adminiſtrator ; but 
adjudged, that he need not plead it in abatement, eſpecially 
ſince the judgment was obtained for a true debt. Cre. 
Eliz. 646. oat owt ASS | 
"Caſe againſt an adminiſtrator, upon a promiſe of the 
inteſtate ; the defendant pleaded in bar, two judgments had 
againſt him; one in debt upon ſimple contra#?, and the 
other upon an in/imul computaſſet prout per ſeparalia recorda 
inde plenius apparet, beyond which he had not aſſets ; and 
upon demurrer to this plea, for that he did not fay the 
judgments were had pro weris & juſtis debitis, and for 
that he did not conclude to each. record, but only prout 
per ſeparalia recorda, &c. yet the plea was adjudged good, 
for it is not neceffary to aver, that the judgments were 
obtained pro veris Gy Juſtis debitts ; for if they were not 
ſo obtained, the plaintiff ought to ſhew it in his replica- 
tion, and fo is 3 Cro. 471. Further's caſe; then, as to 
the'conclufion, prot patet per ſeparalia recorda, it is well 
enough, for it ſhall be taken diſtributively ; then, as to 
the matter of the plea in bar it was adjudged, that judg- 
ments in debt upon /imple contra# are pleadable to this 
aQtion ; for the debt is not loſt by the death of the inteſ- 
tate, but his adminiſtrator is ſtill liable, becauſe an aCtion 
on the caſe lies againſt him for ſuch things, for which 
debts upon ſimple contract are brought, and upon which 
the plaintiff may recover againſt him, and he ought not 
to uſe dilatories, but to Jet judgment paſs againſt him by 
mon ſum informatus, as he did in this caſe ; it is true, debt 
upon ſimple contra cannot be maintained againſt an exe- 
eutor, if he had demurred to the declaration ;z but if he 
plead to it, it is good, and the judgment ſhall not be re- 
verfed-for that reaſon, and thoſe caſes in 1 And. 182. and 
3 Cro. 121. which are to the cotitrary, are not law ; now, 
if this plea is not good, then the debts, which the defen- 
dant'paid in fatisfaCtion of theſe judgments will be a de- 
vaſtavit, which no man will affirm, becauſe, if an ation 
is "brought on a contraft, and the defendant pleads pow 
adminiſtravit, he may give payment on anotker contra&t in 
evidence, and by the ſame reaſon he may ſuffer judgment 
to paſs againſt himſelf. $4. 333. | | 
ebt upon bond of 401. againſt an admini/ratrix, who 
| Pleaded, that the inteſtate was indebted to 7. R. in 2501. 


on a flatute merchant, yet in force, &c. and that the had' 


not above 405. aſſets, beſides what will ſatisfy that fatucte ; 
the plaintiff replied, that the fatute was burnt with fire ; 
and upon a demurrer to this replication, three judges were 
of opinion for the plaintiff, becauſe by the demurrer the 
—_—_ had med, om the ſtatute was burnt, and 
It to, then it would never rife up in judgment againſt him 

| becauſe, by the ſtatute 23 Hen. g 6 G Don A 
_'Vor. I, N®?, 6, 


.”. 


ues ſtaple, in ſuch manner as therein] 


ADM 

is provided, and the fatute ſtaple refers to the fdtute 
13 Ed. 1. which provides, that if it be fotind by the roll, 
that the debt was acknowledged, and” the day of paymeitt 
paſt, that then, &c. now if the roll 'is burnt, it cannot 
appear that the.day of payment is paſt, and conſequently 
there cannot be 'any execution ; beſides, the cogniſee in 
pleading muſt fay bic in curia prolat', which is_not im- 
poſſible : But Yaughan Ch. Juſt. held the plea good and 
the replication ill ; for admitting the record was burnt, 
the plaintiff canrſot avoid it by ſuch a replication, becauſe 
it.is againſt a rule in law, that a matter of record ſhould 
be avoided by matter of faQ : this is proper for a caſe in 
equity,” 1 Ad, 186. Fr IM bs | | 

* ' Aﬀfumpſit againſt an adminiſtrator, upon a promiſe made 
by the zntz/tate to pay. 418/. to the plaintiff, for goods 
ſold and delivered ; the defendant pleads ſeveral JUEmERes 
obtained againſt him as adminiſtrator upon. /imple contratis, 
and avers, that the ſeveral debts, at the time of the death 


: 


were juſt and true debts; and that the judgments were. in 
force and not ſatisfied ; and that he had not aflets beyond 
thoſe judgments ;.' the plaintiff replied, that the faid judg- 
ments were obtained by fraud, and traverſed, that. they 
were had for Juſt and true debts; and upon a ſpecial de- 
murrer to this replication it was objeQted, that it , was 


by pleading, that they were obtained by fraud, ought to 
have relied upon that, and then the judgment would haye 
es bonts ties and therefore he ought not to have 
perplexed it with a traver/e, that. they were obtained for 


1171. but adjudged, that the plaintiff ſhall have ie 
to traver/e the ſpecial matter, or to rely upon the fraud, 
which he will, and that either way the replication is good. 
2 Saund. 49. wag, | FY | g | 
Afumt/e againſt the defendant as 4dminiſtratrix of her 
huſband, ſhe pleaded, that he was bound 1in. a ſtatute to 
one Cordell for 20001. pro vero, & juſto: debits. minime ſa- 
luto ; the plaintiff replied, that Cordell the cogni/ee had 
ſued out an extent, and upon a {berate had got the. poſ- 
ſeſſion of the lands of the cogniſor, which he the. ſaid 
Cordell had accepted in ſatisfattion of the recognizance, 
prout patet per recordum ; adjudged, this was a good repli- 
cation, becauſe:the cogniſor was concluded by this _ecnp= 
tance of the lands bay any other execution upon the 
in the hands of the ſhe is chargeable. 
3 Lev, 269. bye on Beg AEiRt. 
Debt upon a bond againſt an. adminiſtrator, who: pleaded 
a judgment recovered againſt his inteſtate in Hilary.term 
2 ar. 2. and that he had. not aflets wire, Wc. The 
ping replied, and confeſſed, that an aCtion was 
rought againſt the inteſtate, but that be dizd before 
ment was had in that ation, and that it was obtaine 
his death, and kept on foot by fraud; the defendant 
and traverſed the fraud, but did not anſwer the death of 
the inteſtate ; and upon a demurrer to the rejoinder, it was 
inſiſted for the plaintiff, that he being a ſtranger to this 
judgment, might well avoid it by jp as. he had done 
in this caſe, and that he had no. other. way to avaid._it 3 
becauſe being a ſtfanger. to. it,;he could neither bring a 
writ of error or writ of: deceit; and of. that opinion was 
the court. -2 Med. 308... | 


then 


v3 


as to the reſt he returned a devaſtavit, and an a 
brought againſt him for a falſe return; it was inliſted. for 
the plaintiff, that ſuffering judgment to go by default 
pending the aQtion, was no .conteſhon of aflets, and that 
the ſheriff ought not to have returned a deva/tavit, but 
nulla bona, and ſo there ſhould be. a /eire fieri mus 
but ng, that he may. return. a devg/favit. that 


re fieri imquiry is only for his ſafgty, that if an executor 
POO ey ena” 


merchant, and that to the ſtatute of Aon Burnell made 


double; for the plaintiff having avoided the judgments 


Juſt and true debts ; and fo is Beawumont's caſe, in Latch, 


of the inteſtate, and at the time of the judgments oþtaineds | 


CY 


goods of the inteſtate, and therefore thoſe goods are liable _ 


then 


ryoined | 


ro and 
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fuffers judgment to go by default, or confeſſes it, he admits 
aſſets ; it is true, he might have pleaded that judgment 
. and riens ultra ; but not pleading it when he might, is an 
ddmiſhon of aſſets, as to the ſecond judgment, and he 1is 
efop d to ſay the contrary upon a devaſtavit returned. 
't Salk. 210. | . | 
Debt” inſt an adminiſtrator, who pleaded, that be- 
fore the ation brought, the adminiſtration was revoked 
and pranted to another, he having then aſſets in his hands 
to the value of 2007. which he had delivered over to the 
new adminiſtrator ; the plaintiff replied, that it was done 
by fraud and covin, upon which they were at iſſue, and 
fo it was found, and thereupon the plaintiff had jadgment 
to recover the debt de bonis tetatoris ;- and wpon a writ ot 
error brought it was objeQEd, that the judgment ought 
not to be abſotute de bonts teftatoris only, but conditional], 
"fi tantum habuit in manibus ; but adjudged, that it was well 
enough. - Nev. 219. | 
Debt againſt an adminiſtrator, who pleaded, that a judg- 
ment was obtained againſt him in London in an aCtion of 
debt due and owing by his :te/tate ; and that ke had not 
aſſets preterguam to Noi y that judgment ; the plaintiff in 
| his replication confeffed, that ſuch Judgment was had 
- againſt the defendant, but that before the plaintiff brought 
his aQion, the judgment creditor had acknowledged ſatis- 
 fattion on record; and upon demurrer to this repiication it 
was adjudged againſt the defendant, becauſe ſatisfad710n 
being acknowledged on that judgment, he cannot plead that 
he had not affets preterguam to ſatisfy it, when that was 
done already. Cro. Eliz. 726. 
| Debt againſt an adminiſtrator, who pleaded ſeveral 
judgments had againſt him atnounting to 514/. and that 
' he had not goods of the inteſtate to adminiſter preter- 
quam bona & catalla que non attingunt ad valenciam pred” 
5141. verſus ipſum in iow pred” recuperat” ; the plaintiff 
'replied, that one of the judgments was obtained by covin, 
and that the other judgment creditor had accepted a com- 
poſition of part for the whole debt, and the defendar:t de- 
layed to take @ releaſe from him; and upon a demurrer to 
this replication the plea was adjudged ill, for theſe rea- 
ſons ; firſt, for that it was uncertain, becauſe every leſs 
'ſum than 5141. non attingit to pay that ſum ; beſides, no- 
thing ſhall be accompted to be adminiſtered but what was 
really paid purſuant to the compoſition ; and that the 
converhon of any part of the inteſtate's eſtate to the uſe 
of the defendant, and his negleCting to take a releaſe of 
the judgment, is plainly againſt the duty of an adminiſtra- 
tor. 8 Rep. 132. 


Debt againſt an adminiſtrator, who pleaded two receg- | 


nizances acknowledged by the inteſtate, which were not 
ſatisfied, and that he had not goods, &c. preterguam bona 
*t&F catalla, which did not amount to what was due on the 
ſaid recognizances ; and upon a demurrer to this plea it 
-was adjudged againſt the defendant, for he ought to have 
Pleaded, that he had not goods praterguam bona, to ſatisfy 
the ſaid recognizances, or no goods beyond ſuch value, 
_ which did not amount to the ſums due on the ſame, 2 
Brownl. 118, 153. 

| Debt againſt an adminiſirator, who pleaded a recogni- 
Zance acknowledged by his inteſtate, and not ſatisfied ; as 
alſo a judgment in debt for 5000/7. on a note payable upon 
demand, with intereſt, and that the money being not paid 
on ſuch a day, the intereſt amounted to 700ol. and fo there 
was a judgment againſt him for the principal and intereſt, 
for ſuch a certain ſum, and that he had not aſſets «/tra 
401. chargeable to this recognizance and judgment ; and 
upon demurrer to this plea, it was adjudged againſt the | 
defendant ; for his pleading the judgment obtained againſt 
him for intereſt on the note, is not good, becauſe it is a de- 
vaſtavit in him to ſuffer fo much mtereſt to incur ; be- 
ſides he ought to have pleaded, that there was not af/ers to 
—_ the principal ſum before any intereſt became due. 


'2 Lev. 39- 

: Deb? axainf an adminiſtrator upon a bill penal of the 
inteſtate, &c. the defendant pleaded in bar ſeveral judg- 
"ments obtained againſt him as an adminiſtrator, upon 
bonds of the inteſtate, amounting to 1157. and that by 
ad fully adminiſtered preterqguam 107. which was not ſuf- 
ficient diſcharge the ſaid-judgments: The plainuff re- 
 JSIHTAZS: 7 AS is de | | 


þ . 


| plied, and confeſſed the bonds, but that at 'the/ time of 
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the judgments obtained there was but 48/. 10s, due'en 
the ſaid bonds, and .ſhews to. whom, and that it was 
more than wag really due for all the debts and- damages on 
the ſaid judgments : and that it would be accepted tn full 
diſcharge thereof, and that the defendant had aſſets ultra 
the ſaid 48/. 105. to ſatisfy the plaintiff's debts; and upon 
| demurrer to this replication, it was held HI, - becauſe no- 
thing was put in iflue, for the allegation, that-48/. 105. 
would be accef ted in full diſcharge of the gudgments, is matter 
which might be given in evidence to prove the fraud ; 
| he ſhould have ſaid that the creditors would have accepted 
leſs than the debts due to them, and that the defendant 
would not pay it, but kept the judgments on foot by fraud. 
1 Lutw. 445. BY | 
Admiritratcir, (Lat.) She that hath goods: and chat- 
tels of an inteſtate committed to her charge, as 2n admi- 
| n1//trator. | ; | 
|  Ydmiral and Admiralty, /Admiralius, Admirallus, Ad- 
miralis, Capitaneus, or Cuſtes maris) - lignifieth a high of- 
 ficer or magiſtrate, who bath the government of the 
King's navy, and the hearing of all cauſes belonging to 
the fea. Cromp. Fur. fol. 88, This officer is in all king- 
doms of Europe that border upon the ſea, 'This magiſtrate 
among the Romans was called prefettus c/affis, as appeareth 
by Tilly, in Verrem, Mr. Gun, in his Preface to his Read- 
ing, believes this office was firſt created in the time of 
Ed. 3 his reaſon is this ; becauſe Britton who wrote in 
the time of Eg. 1. in the beginning of his book, taking 
upon him to name all the courts of juſtice, maketh no 
mention of this court, or magiſirate, and Richard the Se- 
cond, in the tenth year of his reign, limited his juriſdic- 
tion to the power he had in the-days of his grandfather 
Ed. 3. but contrary to this, it appears by ſome ancient 
records, that not only in the days of. Ed. 1. but alſo of 
King John, all cauſes of merchants and mariners, and 
things happening within the main ſea, were ever tried be- 
fore the lord admiral ; to this purpoſe he hath his court 
called the Admiralty. Cowel. | 
| The firſt title of Admiral of England expreſly conferred 
upon a ſubject, was given by patent of Rzc. 2. to Richard 
Fitz Allen, jun. Earl of Arundel and Surry, 10 Sep. ann. 
Io Rich, 2. for thoſe who before enjoyed the office were 
9s Sore admirals, though their juriſdiftion ſeems to 
have been as large, eſpecially in the reign of #4: 3. when 
the court of Admiralty was firft erefted. See | Miri 
was gives 2 catalogue of the admirals from 8 Hex. 3. to 
16 Jac. 1. © * | 

The court of Admiralty is a court. for all maritime 
cauſes or matters ariſing upon the high ſea, and its juriſ- 
diCtion is derived from the King, who proteQts his ſub- 
jeQs from pirates, &c. and who has dominion over all the 
Britiſh ſeaz. This juriſdition he exerciſes by the lord 
high admiral, or thoſe lawfully deputed for that purpoſe. 
1 New. Abr. 622. 4 Inft. 142. Molloy 66. Seld. Ma. 


Gow: | | Sx 

he juriſdiQtion of the lord admiral is very ancient, 
and long before the reign of E4. 3. as ſome have fl 

poſed ; as may appear by the laws of Oleron, (fo called 
for that they were made by King Rrichard the Firſt, when 
he was there) and by many other ancient records in the 
reigns of Fen. 3. Ed. 1. and Ed. 2. This great officer 
in the Saxon language is called gen mere, i. e-. over all the 
fea, prefetius maris frve clafſis, archithalaſſus : And in 
ancient time the office of the admiralty was. called cu/to- 
dia marine Anglia, or maritime Angliz, Co. Lit. 260. 6. 


1. To what places and things the juriſdi&ion of the Admi- 
ralty extends. | | ”, 
2. To what contratts and crimes its juriſdif1on extends. 


3 Form of proceeding in the court of Admiralty. 


£'% 


| 1. To what 
ralty extends. 


It is laid down as a general rule in our Common Law 
books, that the ſadmiral's juriſdition-is confined to mat- 


places and things th juridiftion of the mic 


| take conu 


xers ariſing on the high ſeas only, and that be cannot 
ance of contracts, &c, made or done in any 
| Dn | 7 8 9 pivers,. 
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river, haven. or creek- within- any county ; and that all 
matters ariling within theſe .are triable by ; the Common 
Law.'. See 4 Inf. 137, 138, 139, 140». 12 Go. 129. 
Moor 122, 892. Godb, 261. 2 Sid. 81. / 


212+ I. 52. 2 Brownl, 10, 37«\ 2 Bulſt. 322. 
1 Rol. MES | " Hs & 3 ooo 36 CSLS . {oy 
. But our hen ſeem not | to. be- agreed what ſhall .be 


counted the high. ſea, or altum-mare. By ſome it-is no. 


part of the ſea where one may ſee what is dorie on the 
other fide of the water. 
Moor $92. | tel es | 

What is within the body of - the. county is no part of 
* the ſea; | and the court-of Admiralty cannot hold plea of 


a; thing. done upon. the river Thames, becauſe within the 


body of | the county. 4:1nf, 140, +1 Roll. Abr. 531. 
Gam 122, | 2 Brownl. 37+ $. G. adjudged. 1 Leon. 106. 
Moor 916. 2 Roll, Rep.-4.13. S. P., adjudged. Nor can 
the court of Admiralty hold plea: of a matter -arifing at 
Limehouſe. Gro. Fac. 514. 2 Roll. Rep. 49. Moor 891. 


8. P. adjudged., But by Owen 123. ſuch place as is co- 


vered with ſalt water is altum mare: and 1 Roll. Rep. 250. 
by Coke, the court of Admiralty. hath conuſance of a mat- 
ter done in a ſhip,. riding in a\ port that is not within the 
body of a county...  . / $100 q66f 
.- But it ſeems agreed, that though in a libel in the court 
of Admiralty the fact is Jaid'to be done ſuper altum mare ; 
'yet it may be ſurmiſed that it was done in corpore cont, 
&Fc. and thereupon a prohibition- will be granted, for the 
ſurmiſe is traverſable.. oor 891. pl. 1255. Latch. 11. 

It hath been reſolved, that between the high and low 
water mark, the Common Law and Admiralty have :im- 
perium diviſum,. that is," the: one when it is not, and the 
other when it is, covered with water ;| and that the foil 
upon which the ſea flows and reflows may be parcel of a 
manor. 5 Co. 107, Sir Henry Conſtables cale, 1 And. 
89. $. C. x4 Inft. I13. $. P. | 335: FF F 
If a man's lands lie to the ſea, and if they are increaſed 
by inſenſible degrees, they belong to the foil: adjoining ; 
but if the ſea leaves any ſhore by a ſudden falling off of 
the water, then ſuch derelict lands belong to the King. 
Dyer 326. 2 Roll. Abr. 170. | | 

By the ſtatute 13 Rich. 2, cap. 5. it is enafted, that 
upon complaint of incroachments' made by the admirals and 
their deputies, the admirals and their deputies fhall meddle 


» 


awith nothing done within the realm, but only with things done 


upon the ſea. For the conſtruftion- of this ſtatute, ſee 
2 Bulftr. 323. 3'Bulſir. 205, t3 Co.'52- 


By flat. 15 Ric. 2. cap. 3. it is declared, that all con- 


tra#ts, pleas, and quarrels, and other- things done within the 


bodies of counties by land or. water, and of wreck, the ad- 
miral ſhall have no conuſance, but they ſhall be tried, &c. 


by the law of the land; but of the death of a man, and of 
done in great ſhips, being in the main fiream of 


great rivers beneath the pornts near the ſea, and 1 no other 
Place of the ſame river, the admiral ſhall have conuſance ; 
and alſo to arreft ſhips in great fiotes, for the great voyages 


of the King and the realm, ſaving to the King his forſeitures ; 
and ſhall uriſdittion in. ſuch fleets during ſuch voyages, 
= ſaving to lords, &c. their liberties. _. v9 
3 139: R. 2.: 


By the ſtatute. 2 Hen. 4+. c. 11. reciting the 
| ©. TJ+ it is. enaQted, that he that finds bimſelf aggrieved 
againft the form of the flatute, ſhall have his ation by writ 
* grounded upon the caſe againſt him that ſa purſues in the 'Ad- 
miralty, and recover double damages againf! him, and he foall 
incur the pain of 101. if he be attainted. © © 
The Admiralty Court has juriſdiQtion, where a ſhip 
founders, or is ſplit at ſea, over the goods which become 
Flotſam, jetſam, or lagan; and a ſuit for theſe muſt be in 
that court'; but for. goods wrecked, they muſt be claimed 
by ,aQion at Common Law. 5, Co. us ''2 Infl. 167. 
| 4000 54+ Palm, 96. 1 Sid. 198. 1 Roll. Abr.531; 
tſam, 


foot, Sc, and ſhall determine what it is by the rules 
of the Civil Law, yet-that muſt be underſtood where the 
thing is ſuper altun mare; and therefore. if a ſhip, which 
becomes. fotſam and derclift, comes: into the /body of a 
county, hare no juciſdiftion,; +, iz "p12 


_ Bo if fa is taken by-one "that 


-* 
4. 


.comes'to. land,” and: 


an aQtion lies at Common Law, but there 


Hob. 79, 


4 In/l, 140, 141. 12 Co. bo. 


| 


f 


| 
| 


1 


| 


although-the. Admiralty Court bas juriſdiQtion' of |. 
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ſhall be no proceedings thereon in the Admiralty ; for it 
need not be condemned as a prize. 2 Mod. 294. | 

At Common Law, none'but the King only could ere&t 
beacons, light-houſes;' and ſea-marks, bnt of later times, 
by letters patents granted. to the lord admiral, be hath 
power to ereCt beacons, ſea-marks, and figris for the ſea. 
4 Infl. 148,149 Fs ROLL OR : ; 

If ' the original caufe ariſes upon the ſea, and other mat- 
ters 0 41h upon the land depending thereupon, yet the 
trial ſhall be in the court of Admiralty. 1 ent. 173. 
2 Lev. 25. '1 $id. $20. © | be 

As if a mantakes a'thing ttpon the ſea and brings it to 
land, 'and: afterwards carries it away, the ſuit for this ſhall 
be in the Admiralty Court, for this is a continued aCt. 
1 Roll. Abr. 533. 4 Infl.- 130. 12 Co.'g7. + Þ 
So if goods are taken piratica'ly out of a ſhip, and af- 
terwards ſold upon land, a ſuit may be commenced in this 
caſe in the Admiralty Court againſt the vendee. March 
I1I0. 2 Saund. 259. 1 ent. 173. Cre. Eliz, 685, 

*So if a ſhip be taken by pirates, and carried to Twnis and 
there ſokl, it being originally within the juriſdion of the 
admiral, it'ſo continues, notwithſtanding the ſale afterwards 
upon the land. 1 ent. 208. oats teh, | 
. Butif the owner of a ſhip ſends her to the Zndies to 
merchandize, and the crew commit piracy, by which, 


% 


- 


feited, and the admiral ſeizes her accordingly, if after- 
wards the owner takes the fails and tackling out' of the 
ſhip, lying «rfra corpus com', no ſuit for this can be in the 
Admiralty Court ; for the admiral hath his remedy by ac- 
tion at Common Law, 1 Roll. Abr. 532." 1 Roll. Rep. 


28 . | | . 

Ic a ſhip is taken by pirates upon the fea, and the maf- 
ter, to redeem the ſhip, contraQs with the pirates to pay 
them 504, and pawns his perſon 'for it, and the pirates - 


| carry-hins to the iſle of 8. and there he pays it with mo- 


ney borrowed, and gives bond for the money, he may ſne 
in" the Admiralty for the 50/. becauſe the original cauſe 
aroſe upon the ſea, 'and what followeth 'wag but acceflory 
and conſequential. - Hard. "183. care Non 

If there be a war with the Dutch, and an Engliſhman, 
having letters of mark, takes an Offender fora Dutch ſhip, 
and brings it into a haven; and libels againſt it to have it 
condemned as a prize ; but ſentence'is given'that" it was 
no prize ; the O/tender may libel-in the admiralty againſt 
the captain, for the damage the ſhip-received while it lay 
in the port; for the original taking being at ſea, the bring- 
ing it into the port, in order to have it condemned, is but 
| a conſequence thereof. 1 Lev. 24% 1 Sid: $57. 

If an Engliſh ſhip takes a | French ſhip richly laden, the 
French being in enmity with us, and ſuch'ſhip is/ libelled 
againſt, ow, .after due notice on the Zxchange,  &c. de- 
clared a lawful prize, the King's proQtor may exhibit a 
libel in the. Admiralty Court, 'to compel the taker (who 
ſent the ſhip to Barbadoes, and converted the lading to his 
own. uſe) to anſwer the value of the prize to the King z 
although it was objeCed, that by the firſt ſentence the pro- 
perty was veſted in the King, and that this' ſecond-libel 
was in nature of an aCtion of trover, of which'the court of 
Admiralty cannot hold plea,  Carth. 399," 1 


7» 


+ 
_— 


2. To what contrafts and crimes its juriſdiion extends. . 
The court of Admiralty bath no juriſdiftion as to'con- 
tracts made at land, 'whether ſuch contratt be made here_ 
or. in foreign parts. '4'nſt. 134, 139- 12 Co. 103.” Heb. 

9, 212, ' © E302 $8" { I FS49 OTE (2 
, If a'fhip lying at anchor wants victuals, and fends to 
land to''F.S, to'bring viQtuals, and ſo the contract is 
made. inthe ſhip, pthc mce can have- conufance'z 
fſecus if the contraQt'is made entirely at land, 'and'the vie- 
tuals after ſent to'the" ſhip: Latth 131. 1.08 5tos 

the ſea, yet if 


If a contraCt or obligation be'made opon' 
it be not for a marine cauſe, the ſuit upon this contra&t 
or obligation ſhall be at Common; Law, and not in the 
Admiralty Court ; for if a-man'makes an obligation for 
the ſceurity of a debt growing before upon' the land, or if 


| he makes a promiſe to pay it, this cannot be ſucd in the 


court” of Admiralty; 'but at Common Law. Hob. 12. 
%. 2 vl © ge be*r 7 rave 4 


5 4 +155 "Tp 2 . 


r Roll: Abr, $32 th 


according to the Admiral' Law, the ſhip becomes for- © 
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1f a man contratts with me in London, in conſideration 
of 1001. to tranſport certain commodities into Turkey, 
f he does not perform it-I cannot ſue him in-the court of 
Admiralty, becauſe the contract was here, and nothing. 
done upon ſea. - 1 Roll. Abr. 532. 4 Infl. 139. | 
_ Af a charter-party be made in England, to do certain 
things in ſeveral places upon the fea, though no a& is to be 
done in England, but all upon the ſea, yet no ſuit can be 
in the Admiralty Coutt for the non-performance of the 
agreement; for the contraCt is the original, without which 
no cauſe of ſuit can be, and this contra is out of their 


jariſdiCtion ; and where part is triable by the Common 


Law, and part by the Admiral Law, the Common Law 
ſhall be preferred. x Roll. Abr. 532, 533. 1 Roll, Rep. 
486. 8. C. 4 Infl. 135, 139, 142+. 

In caſes of neceſſity, the maſter may hypothecate or 
pledge the ſhip or goods, and ſuch contraft is cognizable 
in the Admiralty Court. 1 Rell. Abr, 530. Hob. 11. 
Mor 913. 34 | : 

The mariners may ſue in the Admiralty Court for their 
wages, although the ng was by the maſter on land ; 
and this is allowed of in favour of navigation, for here 
they may all join in the ſame libel: alſo by the Admiral 
Law they have gan againſt the ſhip anfl owners, as. 
well as againſt the maſter; and it would be a great dif- 
couragement to ſeafaring men, to oblige them to bring 
feparate aCtions, and thoſe againſt a maſter who may hap- 
pen to be inſolvent. Winch. 8. 4 Inſt, 141. 1 Vent. 


146, 343- 3 4d. 244, 245. 1 Salk. 31, 33. and ſee 


So of the other officers under the maſter, as the mate, 
purſer, boatſwain, &c, for they contract with the maſter, 
yet it is on the credit of the ſhip, &c., 1 Salk. +33 
Raym. 3+ | 

So a ſhipwright may ſue in the Admiralty Court, for 
the making a ſhip for navigation upon the ſea. 1 Roll. 
Abr. 533: 


. ® But if there be any ſpecial agreement, by which the 
mariners are to receive their wages in any other manner | 


than is uſual, or if the agreement is under ſeal, the mari- 
ners cannot ſue in the Admiralty Court. 1 Salk. 31. 

Nor can the maſter ſue in the Admiralty Court; for his 
contract is on the credit of the owners, and not like that 
of - the mariners, which is on the credit of the ſhip. 
4 Inſl. 141. Raym. 3, 1 Salk. 33. 

a contraCt is made at Malaga, concerning the lading 
of a ſhip, and for breach thereof upon the ſea, (viz. ) 
that he would not receive forty buts of wine into the ſhip, 
according to agreement, there 1s a libel in a foreign Ad- 
miralty, and ſentence that the wine ſhall be received into 
the ſhip, which is refuſed ; yet there can be no ſuit in the 
Admiralty here, reciting the former ſentence, and charging 
the defendant with the breach thereof ; for though one 


may libel here upon a ſentence, in a foreign Admiralty, | 


for the execution of it ; yet there being no complete ſen- 
tence in the foreign Admiralty, but an award only, that 
the wine ſhould be received; this ſuit for the breach 
thereof is in nature of an original ſuit, which ought not 
to be, *though the breach was at ſea, becauſe upon a con- 
tract made at land. 1 Pext. 32. 1 87d, 418. 

If there are ſeveral partners of a ſhip, and the major 
part of them are for ſending her a voyage to fea, to which 
the reſt diſagree ; whereupon, according to common uſage | 
im ſuch caſes, the greater number ſuggeſt in the Admiralty 
Court the diſagreement of their partners ; and then, ac- 
cording to their uſage there, they order certain perſons to 
appraiſe the ſhip, who accordingly ſet a value thereon ; 
and the major part, who agreed to the voyage, enter into 
a recognizance, wherein they bind themſelves jointly and 
ſeverally to the diſagreeing parties, in a ſum proportion- 
able to their ſhares, according to the value ſet by the ap- 
praiſers, to ſecure the ſhares in the ſhip of thoſe who 
diſagree to the voyage againſt all adventures ; there can 


| be no ſuit on this agreement for ſtipulation in the Admi- 


ralty- Court ; «for the contrat was made on land, and 
therefore the temporal courts mult have conuſance of it. 


By the ſtatute 28: Her. 8, rap. IS. it is enacted, that 
« all felonies and robberies, &c. upon the ſea, or-in any 
; b) 


t the ſea. 


| fake the ſhip ina ſtorm, and yiel 
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| haven, river, creek, or place, where the admiral or admit- 


rals have, or pretend to have, power, authority, or jurif- 
diction, ſhall be inquired, tried, heard, determined, and 
adjudged in ſuch- ſhires and placesin the realm, as ſhall 


| be limited by the King's commiſſion or commiſſons to be 


 direCted for the ſame, in like form and condition as if ariy 
ſuch offence or offences had been 'committed 'or done in 
or upon the land; and ſuch commiſſions ſhall be had under 
the King's great feal, direQtegd to the admiral or admirals, or 
to his or their lieutenant, deputy or deputies, and to three 
or four ſuch other ſubſtantial perſons as ſhall be 'named or 
appointed by the lord chancellor of England for the time 
being, from time to time, and as oft as need ſhall require, 
to hear and determine ſuch offences after the common 
courſe of the laws of this land, ufed for felonies and 
| robberies, &c, done and committed upon the land within 
| this realm :”* And it is farther 'enafted, ** that if any per- 
font or perſons happen to be indied for any ſuch offence 
| done, or hereafter to be done '\upon the ſeas, or in any 


| other place above limited, that then ſuch order, proceſs, 


judgment and execution, ſhall. be: uſed, had, and done, 
and . made to and againſt every ſuch perſon and perſons 
ſo being indiCfted, as againſt felons, &e. for any felony, 
&c. upon the land, by the laws of the land is accuſtomed; 
and ſuch as ſhall be convidt of any ſuch offence, by ver- 
dift, confeſſhon, or proceſs, by authority of any fuch com» 
miſhon, ſhall have and ſuffer ſuch-pains of death, loffes of 
lands, goods, and chattels, as if they had been attainted an 
convicted of ſuch offence done upon the land ; and alſo, 


| that they ſhall be excluded from the benefit of the clergy.” 


| It was held (Yelv. 134.) that. by force of this ſtatute, 
accefſaries to this offence could not be tried ; but'this is 
remedied by 1x & 12 WW. 3. cap. 5. by which their aiders 

and comforters, and the receivers of their goods, are made 
acceſſaries, and to be tried as pirates by 28 Hen. 8. cap. 15. 
alſo the ſaid ftatute 11 & 12 F-. 3. direQs how pirates 
| may be tried beyond ſea, according to the Civil Law, by 


4 commiſhon under the great ſeal of England. 


By ftat. 2 W. & M, 2. 2. c. 2. The office of lord 
admiral may be executed by commiſfioners. TE: 
By the ſtatute 5 E/rz. cap. 5. ſeveral offences in the 
aCt mentioned, if done on the main fea, or coaſts of the 
ſea, being no part of the body of any county, and out 
of any haven and pier, ſhall be tried before the admiral 
or his deputy, and other juſtices of oyer and terminer, ac- 
cording to the ſtatute of 28 H. 8. | % 37646 
| By the ſtatute x A". cop. 9g. captains and mariners 
belonging to ſhips, and deltroying the ſame at ſea, ſhall 
be tried- in ſuch places as ſhall be limited by the King's 
commiſſion, and according to 28 H. 8. , 

The ftatute 10 Ann. cap. 10. direts how the trial of 
| officers and ſoldiers, that either upon land out of Great 
Britain, or at ſea, hold correſpondence with a rebel 'enemy. 

And by the ſtatute 4 Geo. 1. cap. 11. all perſons who 
hall commit any offence for which they ought tobe ad> 
judged pirates, felons, or robbers by 11 E& F IW. 3. may 
| be tried and judged for every ſuch offence according to 
the form of 28 #7, 8. and ſhall be excluded from the be- 
nefit of clergy. NS | | 

All maritime affairs are regulated chiefly by the Civil 
Law and Rhodian laws, the laws of Oleron, or by certain 
| peculiar and municipal laws and conſtitutions, appropri- 
ated to certain cities, towns, and countries bordering oh 


TR 
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| If the owner of a ſhip viftuals it, and furniſhes it to 
ſea, with letters of reprifal, and the maſter and marimers 
| when they are at ſea commit piracy be os a friend of the 
King, without the notice or aſſent of the owner, - yet by 
| this the owner ſhall loſe his ſhip by the Admiral Law, an 
| our law ought to take notice thereof. 1 Roll, Abr. 530. 
But fee 1" Kol Rep. aby., + oo ER Ob EP 4 
By the Civil Law and cuſtom of merchants, if the ſhi 
be caſt away, or perifh'through the mariners defaults, they | 
loſe their wages; ſo if taken by pirites, or if they run 
' away ; for if it were not for this policy, they would for- 
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© certain ſum, upon which the Engliman, not having 
ſufficient to. ſatisfy it, comes into England ; upon which 
the governor ſends his letters miſſive into England, 'omnes 
magi/tratus inſra reguum Anglize rogans to make exccution 
of the faid judgment ; the judge of the Admiralty rhay ex- 
ecute this judgment by impriſonment of the party, and he 
ſhall not be delivered by the Common Law z for this is by 
the law of nations, that the juſtice of one nation ſhall-be 
- aiding to the; juſtice of another nation, and for one to ex- 
ecute the judgment of the other; and the:law of England 
takes notice of this law ; and the judge of the EY 
is the: proper magiſtrate for this purpoſe, 'for he only hat 
the execution of the Civil! Law within this realm. _ : 
The maſter of a ſhip may hypothecate or pledge the 
ſhip, without the conſent of the owner, for tackling and 
 victuals, or he may borrow. money for the neceffaries of 
the ſhip ; and in ſuch caſes the party may in 'the Admi- 
ralty Court (of which our law takes x Sr either proceed 


918. 1 Rol. Abr. 530. 

But the maſter cannot ſell the ſhip and broken tackle, 
though there is no probability of its being ſaved, partly in 
| reſpect of the tempeſt, and partly in'reſpeCt of the barba- 
rity of the inhabitants, who took away every thing that 
was caſt upon the ſhore. 1 Sid. 453- 
. If a merchant's ſhip 1s taken by an enemy, and. ﬆ 
month aſter is retaken by an Enghſh ſhip, the firſt owner 
ſhall not have reſtitution, for the ſhip was gained by a 
battle with the enemy. 2 Brownl. 11 

If two ſhips meet at ſea together, though they went not 
forth conſorts, and qne of the ſhips in the preſence of- the 
other takes a prize, the other ſhip which was preſent ſhall 
have the moiety ; for the preſence of this ſhip was a terror 
to the ſhip taken. 2 Leon. 182. | | 

If an infant, being maſter of a ſhip at St. Chritopber's 
beyond ſea, by contract with another, undertakes to carry 
certain goods from St. Chriſtopher's to England, and there 
to deliver them according to the agreement, but waſtes 
and conſumes them, he may be ſued for the goods in the 
court of Admiralty, though be be an infant ; for this ſuit 
1s but in nature of a detinue, or trover and converſion at 
the Common Law. 1 Rel. Abr. 530. | 

If goods are thrown over-board in ſtreſs of weather, in 


. 


and the reſt of the cargo, that which is ſaved ſhall con» 
tribute to a proportion of that which is loſt ; and- this 
average, Which by the Civil Law and cuſtoms of mer- 
chants binds the owners, may be pleaded to an aCtion at 
Common Law. Molloy 24b. 2 Buift. 

- But average is not due, unleſs the-goods-are loſt in ſuch 
a manner, that thereby the reſidue in the ſhip is ſaved ;- as 
if goods are thrown overboard to lighten the ſhip, or by 
compoſition part is given to a pirate to ſave: the reſt; but 
if a pirate takes part by violence, average ſhall not be paid 
for them. Afoor 297. 

So where A. being one of the owners of a ſhip, loaded 
on board her. 230 tuns of oil, and, B, loaded on board 
her 80. bales of ilk upon a freight, by contraft both to 
be delivered at London; the ſhip was purſued by enemies, 
and forced into/ an barbour, &&c, and the maſter ordered 
the ſilk, on ſhore, being the moſt valuable commodity 
(though they lay. under the oils, and took up a great deal 
of time to get at them); the ſhip and-oils were afterwards 
taken, and-tbe owner of the oils brought his bill in equity 
_ to have. eontribution from the owner of the {ilk 3\ but -in 
this caſe, as the Joſs -of the oils did not fave tht filks, nor 
the ſaving of. the filks loſe the oil, the bill was. diſmiſſed, 
Shaw. Par, Ga. 18, 9s 21; 13--48-1 Pf} 05 

\By-the Civil Law the Admiralty Court may take'a re- 
cognzance m nature. of a ſtipulation from the defendant 
to anſwer the aCtion ; and if he does not obey, they.,may 
take his body ; for it is .neceflary that every court {hould 
have'a compulſory power of ng obedience to its de- 
_ crees ; and this courſe having prevailed there time out of 
mind, cannot 'be altered without an a& of parliament. 

T Rol; Abr; 531. Cro, Elks. 68g. Noy 24. Flard. 473 
13G. $2, my Brawl. .26, 2. Juſt, "51. ' Yelv. 135- 
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inſt the owner or againſt the ſhip, Heb. 11. Moor | biſh 


& BD & 
- Though the court of Admiralty is no- court of record, 
beeauſe they proceed there according tothe Civil Law, 
et by the cuſtom of the court, they may amerce the de- 
endant for his default by their diſcretion; and may make 
execution for the ſame of the goods of 'the defendant ir: 
w___ com. and if he hath no goods, take his body. 
« Ob." Phone Oey Pt rag 
By the ſtatute 8 Els. cop. gs. a definitive ſentence in a 
civil or maritime cauſe, by delegates by commiſfion upon 
an appeal in Chancery, ſhall-be final. os 2 BT 
Admiſſion, (admiſſro) Is when a patron 'of a church 
hath preſented to'it, and the biſhop, upon examination, 
admits the clerk, by ſaying admitte te habilem. Tt is pro- 
perly the ordinary's declaration, that he approves of the 
preſentee, to ferve the cure of the chureh to which he is 
preſented, Co, Lit, 344. In a larger ſenfe, admiffion is 
fometimes uſed to include alſo inftitution ; but more fre- 
| quently and properly, admiſſion is taken to be, when the 
hop, upon exarpination, doth approve of the preſentee, 
as a fit perſon to ſerve the cure of the church to which he 
is preſented. Warfon's Complete Incumbent, c. 15. 
Admitendo clerico, A- writ where a man-has recovered 
his right of preſentation againſt the biſhop. 'Reg. Orig. 3. 
If a man do recover his prefentation in the Common Pleas 
againſt the biſhop, then he may have a writ to the ſame 
biſhop to admit his clerk, or unto the metropolitan. F. N. 
B." 38. ' 7 Hin. 8.' 92, 8 Hen. 4. 22. 
But if the King do recover in the Common Pleas an 
prebendary or ſubdeanry, or dignity againſt the biſhop, and 
giveth the fame by his letters patent unto another clerk ; 
the clerk fhall ſhew the letters patent in the Common 
Pleas, and thereupon ſhall have a writ unto the biſho 
to admit him and to induft him. And if the clerk die 
before he be admitted and induCted, and the King giveth 
the ſame by other letters patent unto another clerk ; that 
clerk ſhall have a writ out of the Chancery, direQed unto 
the juſtices of the Common Pleas, reciting the recovery, 
and how the other clerk died before he was admitted, and 
how he hath granted the ſame to this clerk by his letters 
patent, commanding the juſtices to fend another writ to 
the biſhop, to admit this clerk, notwithſtanding the 


©. - 


| King's collation before made 'unto the other clerk. 
P, N. B. 38. | 
danger or juſt fear of enemies, in order to fave the ſhip, | 


In a quare impedit betwixt two ſtrangers, if there doth 
appear to the court a title for the King, they ſhall award 
a writ unto the biſhop for the King. F. XN. B. 38. 

If a man do recover an advowlon, and the fix months 
paſs, yet if the church be void, the patron may praya 
writ unto the biſhop, and ſhall have it; and if the church 
be void when the writ cometh to. the biſhop, the biſhop is 
bound to. admit his clerk, And in reafon the fame law 
is, if the patron, after the fix months, preſent unto the 
biſhop, if the church be then void, the biſhop is bound to 
adivit his-clerk. "FN. B. 38 © = 

- Hdmittendo in foctum, A writ for affociating certain 
perſons to juſtices of affiſe, Ryg. Orig. 106. - | 

Admittance. See title Copyhold. B 

-Adnichiled, (from the Latin 14:4, or, as it was writ- 
ten of old, nichil) Signifies annulled, made void, or 
brought to nothing.” It is uſed in ſat, 28 Hen. 8. cap. 7. 


Cowel, FIN | | 
Pontem,” Paunton'in Lincolnſhire, 


Le » 


Wd | 
- Adquietare, Ts the ſame as acquiztare, i. e. to pay. 
Patitum eft ut clerus adquietaret novem millia marcarums - 
Mat. Par. Ann. 1287. *Cowel. NS 
Ad quod damnum, Is a writ that lies to the ſheriff, 
to enquire what boys. it may be to others for the King 
to grant a fair or market; or for the King, or any other 
on, to give any lands holden in fee-fimple, in mort- 
main, to any houſe of religiony or other body politic z 
for in- that'caſe the land is faid to fall in manum mortuam, 
into'a dead hand ; that is, it is in ſuch ah eſtate and con- 
dirion, that the chief lords loſe all hope of hertots, ſervice 
courts, and e/cheats'\upont any traiterous or felonious of- 
nce committed by the tenant ; for a body politic dieth 
not, neither ean perform perſonal fervice, or commit 
treaſon, or felony, as 'a fingle perſon may. And there- 
fote-it feemy ey Og before any ſuch 5 5B - 
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wade, it be known what” prejudice it is like to work 
either to the grantor or others. F. N. B. fo. 221. Termes 
de la ley. 4N 

ha 27 Ed. x. ft. 2. ſed. 1. ordains, that ſuch as would 
purchaſe new parks ſhall have writs out of Ghaneery to inquire 
concerning the ſame. 4 
Se. 3. And perſons duelling beyond ſea that have lands 
'or rents in England, and will purchaſe letters of -proteZtion, 
or to make general attornies, they ſhall be ſent into the Exche- 
uer, and there make fines, and from thence ſhall be ſent unto 
bis chancellor or lieutenant, : 


SeCt. 4. In like manner they ſhall do that will purchaſe any 


fair, market, warren, or other liberty. 


If there be an ancient trench or ditch coming from the ſea, 
by which boats and veſſels uſed to paſs to the town, if the 
ſame be topped in any part by outrageouſneſs of the ſea, 
and a man will ſue the King to make a new trench, and to 


flop the ancient trench, &c. they ought firſt to ſue a writ of 


ad quod damnum, to enquire what damage it will be to the 
King or others. F. N. B. 225. 

And if the King will grant to any city the affiſe of 
bread and beer, and the keeping of weights and meatures, 
an ad quod damnum hall be firſt awarded, and when the 
ſame is certified, &c. then to make the grant. F. N. B. 
228--:---- 

The river Thames is-an highway, and cannot be diverted 
without an ad quod da:ymum, and to do ſuch a thing ought 
to be by patent of the King. Noy 105. 

If upon the return of an ad quod damnum it appears to 
be ad damnum vel praxjudicium of no man, the King may 
then licenſe the ſtopping up of an ancient highway, or 
diverting a water-courſe, or part of it, for the concern is 
then wholly his own ; but without his lence it can never 


| be done, though a better way be fet out, and fo returned 


upon an ad qued damuum. Vaugh. 341, 

If an ad guid damnum iflues to enquire ad guod damnum 
vel prejudicium a licence for a mortmain will be ; one 
inquiry is, i patria per donationem illam magis "ys non 
oneretur, fc. though the return be that by ſuch licence 
pong magis ſelito oneretur, yet the licence if granted will 

e good ; which ſhews zhat clauſe js for information of 
the King, that he may not licenſe that which he would 
not, and not for reſtraint to hinder him to licenſe what 
he would, For by F.N. B. 222. the uſual licence is 


now with, et hoc abſque aliguo brevi de ad quod damnunm. | 


And when the King can licenſe without any writ of ad 
guod damnum, he may, it he will, licenſe, whatever the 
return of the writ be. Though it be faid in the caſe of 
monopolies,- that in the King's grant it is always a condi- 
tion expreſſed or implied, guod patria plus ſolita non onere- 
zur, but that ſeems but gratis diftum. Yaugh. 345. 

An ad quod damnum fraudulently executed (as where it 
was for a market, and though the next market town was 
within a mile and an half of the place where the new 
market was to be, yet the writ was executed many miles 
diſtant) is a ground for a /cire facias to repeal the grant. 
2 Vent. 344. | 

By ſtat, 8 & 9 Y. 3. c. 16. /. 6. (for enlarging com- 
mon highways) it is enacted, that where any common high- 
way ſhall be encloſed after a writ of ad quod damnum 2/- 
ſued and executed, any perſon injured or aggrieved by ſuch 
incloſure may complain to the juſtices at the quarter ſeſſions 
next after ſuch inquiſition, who may hear and finally determine 
the ſame, &c. but if no ſuch appeal be made, then the ſaid 


. inquiſition and return, recorded by the clerk of the peace, to be 
for ever binding, 


An ad quod damnum was ſued out, and an ad nullius 
damnum returned ; and an order thereupon made for the 
incloſing ſuch an ancient highway, and ſetting out a place 
for another in ſuch a place. On appeal from this order 
to the ſeſſions, the incloſure is declared to be a great nu- 
ſance to the whole country. Several exceptions were 
taken to this order : 1. Thatyit did not appear to have 
been made at the next quarter ſeſſion after the order made, 
2. An exception was taken to the whole purport of the 
order; that it did not appear. by it, what the way to be 


 incloſed was, or what the new way. So that there was 


no certainty what the ſubjeCt matter of appeal was ; for 
this being a method ordained by the ſtatute for making a | 


A D V 
final end of the matter, it ought to appear very certain 2 
It was held that this -clauſe does not alter the nature of _ 
the writ of ad guod damnum, nor the proceedings there- 
upon ; that the writ when executed is to be returned into 
Chancery, and the ſheriff is to return the inquiſition with- 
out delay, and if the Queen thereby ſees that there is no 
harm in the incloſing, ſhe may grant licence to do ſo, and 
in order thereto the inquiſition muſt find it ad damnum 
nullius, and there can be no foundation of inclofing with- 
out ſuch return ; and that though it be found and returned 
ad damnum nullizs, yet none can lawfully incloſe without 
licence or grant to incloſe the old way 3 for the authority 
is not from the inquiſition, but from the licence 5 and 
the appeal muſt be brought at the next ſeſſions after the 
inquiſition taken, and it muſt be by ſome perſon grieved ; 
that in the preſent caſe, there being no licence, it is not 
by the authority of the ſtatute, and therefore not ſuch as 


 obliges the party to appeal ; therefore per tot. cur. the in- 
quilition was quaſhed,. 7 Med. 45. 2 Rirenrgs 


A writ of ad quod damnum. 


George the Third, &c. to the ſheriff of the county of W. 
qreding. We command you that flor of dane and 
awful men of your bail:wick, (or, of your county) by whom 
the truth of the matter may be better known, you diligently 
inquire, whether it will be to the damage or prejudice of us, 
or others, if we grant to C. D. one fair at, &c, And if it 
will be to the damage or prejudice of us or others, then to what 
damage and what prejudice of us, and to what damage and 
prejudice of others, and of whom, and in what manner, and 
hyw, and where, &c. And the inguiſition thereupon, diftinftly 
and openly made, to us in our Chancery, under your ſeal, and 
the ſeals of thoſe by whom it was made, do you ſend without 
delay, and this writ, &Cc. | 


'Ad2amire. See Arraign. | 

NAdzrecare, Adaretiare, Adadreſſare, i.e, ad reftum irez 
redo flare, To ſatisfy, to make amends. —Gerv. Dorobern. 
fub anno 1170. Yuod erunt coram domino rege die quem els 
conſtituerit, ad rettum fatiendum et addretiandum ei, et hami<- 
nibus ſuis quod addretiare debuerunt, Cowel. 

Ad terminum qui P2eteriit, A writ of entry that lies 
for the leffor and his heirs, where a leaſe has been made 
of lands or tenements for term of life or years ; and after 
the term is expired, the lands are withheld from: the leflor 
by the tenant, or other perſon that poſſeſſeth the ſame : 
and it likewiſe lies for the heir of the lefflor. F. N. B, 
201. 

Advent, (Adventus) A fpace of time containing about 
a month preceding the feaſt of the nativity of our Saviour 
Chriſt. It begins from the Sunday that falls either upon 
St. Andrew's day, being the 3oth"of November, or next 
to it, and continues to the feaſt of Chr:i/t's nativity, com- 
monly called Chriſtmas. Durandus tells us it was inſti- 
tuted by St. Peter. Our anceſtors ſhewed great reverence 
and devotion to this time, in regard to the approach of the 
ſolemn feſtival ; ſo that i= Adventu domini nulla” afſiſa de- 
bet capi. Inter placita de temp. Regis Johan. Ebor. 126. 
But the ſtatute Y/2/t. x. cap. 48. ordained, that notwith- 
ſtanding the uſual ſolemnity and times of reſt, it ſhould 
be lawful (in reſpe&t of juſtice and charity, which ought 
at all times to be regarded) to take aſliſes of novel diſſei/in, 
mortdanceſior, and darrein preſentment in the time of Ad- 
vent, Septuageſima and Lent. This is alſo one of the ſea- 
ſons from the beginning of which to the end of the ofaves 
of the Epiphany, the folemnizing of marriage was forbid- 
den, (by reaſon of certain ſpiritual joy that the church 
ought to conceive in the remembrance of her ſpouſe, _ 
Jeſu ) without a ſpecial licence, according to the © 
Ve cs, | | 


Conjugium Adventus prohibet, Hilarique relaxat ; 

Septuagena vetat, ſed Paſchz Oftava reducit ; 

Rogatio vetitat, concedit Trina poteſtas. mba 
See Rogation-week, and Septuageſima. This ſolemn feaſt 
had its name of Advert, "becauſe it immediately preceded 
the appearance of our Lord, and therefore was preparatio 
ſanta in adventum domini, Cowel. fo EuÞ 4 | 


| Ad 


| 
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-- Ad ventrem'inſpiciendum, A writ mentioned in the 
ftatute of effoins,- 12 Ed. 2. See Dentre inſpie1endo, 
by which a woman is to be ſearched, whether ſhe be with 
child. by a former huſband, on her withholding lands from 
the heir. | 
- Adventure, A thing ſent to ſea, the adventure whereof 
the, perſon ſending it ſtands to out and home. Lex Mercat. 
See Aventure. | | 
- Ndverare, 'To aver, to affirm of make good. Cowel. 
_ Advertiſements. See Stamps. 5 
- "Adultery; (in far. 1 ZH. 7. cap. 4 and in divers 
>vther places atid authors termed Advowtry) in Latin 
adulterium, as it were, ad alterms thorum aſcendere, is pro- 
perly the ſin of incontinence between two married per- 
fons ; and if one of the perſons be married, it is never: 
theleſs adultery : but in this laſt caſe, it is called ſingle 
adultery, to diſtinguiſh it from the other, which is dou- 
ble. This crime is ſeverely puniſhed by the laws of God, 
and the ancient laws of the land ; the Pulian law, among 
the old Romans, made it death : but in moſt countries at 
this time the puniſhment is by fine, and ſometimes ba- 
niſhment: in England it is puniſhed by fine, penance, 
 &c. King Edmund a Saxon, cap. 4. leg. ſuar. Adulte- 
rivm affict juſſit inflar homicidii. And Canute the Dane, 


hominem adulterum in exilium relegari juſſit, feeminam na- | 


fum et aures precidi, Leg. par. 2. c. 6. et c. 50. Yui 
uxoratus faciet adulterium, habet Rex vel dominus Pc whe 
rem, epiſcopus inferiorem. Leges Hen. 1. cap. 12. Domel- 
day-Book, tit. Chent, [Kent] Rex, Dover. De adul- 
terio per totam Chint, habet Rex hominein, etwhy 1 
mulierem, exceptd terrd S. Trinitatit, S$. Auguſlint, & 8. 
Martini, de quibus Rex nihil habet. Et, tit, Ceftre Ci- 
vitas——Vidua fi ſe non legitime commiſcebat *xs. emen- 
debat, puella vero xs. "The penalty of this fin was called 
lairevite by our Saxons. See in 2 part Coke's In/iit. the 
remarkable caſe of Margaret, the wife of John de Camois, 
who with the conſent of her huſband, lived in adultery 
with Sir }/lliam Panell, and loſt her dower. Rex—Prc. 
Southt,—Pracipimus tibi quod diligenter inquiri facias per 
legales homines de _ Candeur. $8: Robertus Pincerna, 
habens ſuſpeflum Will. Wake gui cum uxore ſua adulterium 
committeret, probibuit ei ingreſſum domus ſue, & fi idem 
Will. pot prohibitionem illam, domum ipfius Roberti in- 
greſſus adulterium prediftum commiſit, inde prefatus Ro- 
bertus mentuld eum privavit, et fi inquiſitio dederit, quad 
| Ha fit, tunc eidem Roberto et ſuis qui cum e erant ad hac 
faciend. ter. et catalla ſua, occafiane illd in manum noftram 
fſeifuta, in pace efſe facias, donec aliud inde tibi precipi- 
mus, et veritatem illius inquiſittonis G. fil. Petri juſlic. et 
baronibus neftris de ſeacc. ſcire 7 Teſjle G. fil. Petri com. 
Efſex. apud Jade Stoke. 3 Nov. Clauſ. 14 Fob. m. 2. 
Perhaps this might be in ſome degree, purſuant to a law 
made by William the Conqueror, that whoever forced a 
woman, ſhould loſe his genitals, the offending parts. Before 
| the ſtatute 22 Car. 2. which makes malicious maiming 
felony, it was a queſtion whether cutting off the privy 
members of a man, taken in adultery with another man's 
wife, was felony or not? for according to Bratton, ſequi- 
tur pena altquands capitalis : but anno 13 Hen, 3. one John, 
a monk, being taken by Henry Hull in the a& with his 
wife, he cut off the privy members of the monk, and was 
'only indicted for a maihem. 2 1nft. 118. 

_Xovocate, Is the patron of a cauſe, afliſting his client 
with advice, and who pleads for him, He is the ſame 
with reſpect to the Civil or Eccleſiaſtical Laws, as a coun- 
ſellor is with reſpeC to the Common Law. The eccle- 
fiaſtical or church aducate was of two' ſorts ; either an 
advocate of the cauſes and intereſt of the church, retained 
as a counſellor and pleader, to maintain its properties and 
rights ; or an advocate, or patron of the preſentation and 
advowſon. Both theſe offices did originally belong to the 


founders of churches or convents, and their heirs, who 


were bound to protect and defend their churches, as well 
as to nominate or preſent to them ; as Ailwin, founder 
of Ramſey abbey, proruit in medium, ſe Rameſtenſis eccleſie 
advocatum, ſe pefeoonunt ejus tutorem allegans. Lib. jp 
mef. ſett. 49. But 'when the patrons grew negligent in 
their duty, or were men of 10 intereſt or ability in the 
courts of jultice, then the religious began to retain a law 


a 
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| advocate, to ſolicit arid proſecute their cauſes. Cowtl. . 
See Spe/man and Du Freſe Ss 
Abvecati, Were thoſe whom we now tall patrons of 
churches, and who reſerved to them and their heirs a li- 
berty to preſent on any avoidance. _ 
Advocatione decumarum, Is a writ that lieth for the 
claim of the fourth part, or upward, of tithes that belong 
to any church. Reg. Orig. 29. , 
Advow, or Ayow, Advocare, cometh of the French 
word avouer, and fignifieth to juſtify or maintain an aCt 
formerly done. For example, one takes a diſtreſs for 
rent, or other thing, and he that is diſtrained ſueth a re- 
plevin ; now he that took the diſtreſs, or to whoſe uſe 
the diſtreſs was taken by another, juſtifying or maintain- 
ing the aCt, is ſaid to avow. Termes de 7. ley. Hence 
comes advewant and advowry, Old Nat. Brev. fol. 43+ 
Braon uſes the Latin word in the ſame ſignification (as 
advocatio diſſeiſme) lib, 4. cap. 26. and Cafſaneus, de 
ce. Burg. pag, 1210. uſes advocare in the ſame fig- 
nification z and page 1213, the ſubſtantive deſavohamen- 
tum, for a diſavowing, or refuſal to avow., This word 
alſo. ſignifies to bring forth any thing : anciently, when 
ſtolen goods were bought by one, and ſold to another, it 
Mas lawful for the right owner to take them wherever 
they were found ; and he in whoſe poſſeſſion they were 
| found, was bound advecare, .1. e. to produce the ſeller to 
juſtify the ale ; ' and fo on till they found the thief. Af- 
terwards the word was taken for any thing which a man 
acknowledged to be his own, or done by him, and in this 
ſenſe it is mentioned in Fleta, lib. 1. c. 5. par. 4. Si vit 
ipſum in domo ſua ſuſceperit, nutrierit et advocaverit filium 
uum, Cynuwel. RW, 
Advomee, or Avowee, { Advecatus) Is uſed for him 
that hath right to preſent to a benefice : and in far, 25. 
Ed. 3. ft. 5. we find advowee paramount is taken for the 
King, the higheſt patron. Advyocatus «/ ad guem 
pertinet Jus advocationis alicujus eccleſix, ut ad eccleſiam, 
nomine proprio non alieno, poſſit praſentare. Fleta, lib. 5 
Co 14s | | 
Advowſon, ( Advocatio) Signifies the right of preſenta- 
tion to a church or benefice :- and he who hath this right 
to preſent is ſtiled patron, becauſe they who originally 
maintained the right of preſentation to any church, were 
maintainers of, or benefactors to, the ſame church, either 
by building or increaſing it ; and they are therefore ſome» 
times termed patroni,. ſometimes advocati, and ſometimes 
= 1h Decratal.” cap, 4. ſeft. 2. De jure patronatus. 
owel, | | 
When the Chriſtian religion was firſt eſtabliſhed in 
England, Kings began to build cathedral churches, and 
to make bi/hops; and afterwards in imitation of them, ſe- 
veral lords of manors founded particular churches” on 
ſome part of their own lands, and endowed them with 
oleve, referving to themſelves and their heirs, a right to 
Free a fit perſon to the biſhop when the ſame ſhould 
ecome void : and this right is called an advowlſon, and 
he that hath this right of preſentation is termed 'the pa- 
tron, it being preſumed that he who founded the church, 
will avow and take it into his proteQtion, and be a patron 
to defend it in its juſt rights. By the Common Law, 
therefore, the right of patronage is a real right, fixed in 
the founder of the church, and his heirs and ſucceſſors, 
wherein they have as abſolute a property as any other 
man hath in his lands and tenements ; and when manors 
were firſt created, and lands ſet apart to build a church 
on ſome part of the manor, the advowſon or right of pre- 
ſentation to that church became appendant to the manor z 
and by a grant thereof cam pertinentiis the advowſon paſled. 


i 


| 1 Nelf, Abr, 184. 


| Under this title are conſidered, | | 
1. The ſeveral kinds of aduowſons 3 and how they may be 
granted, deviſed, and inherited. 
2. Statutes concerning advawſons. 


1. The ſeveral kinds of advowſens ; and RI Mee be 
granted, deviſed, and inherited. 166 
The right of advowſon, or of preſenting a clerk to the 


| Ps as often as a church becomes vacant, 


was firſt 
granted 


| 
. 
| 
| 
| 
: 
| 
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_ nated. And what was the praCtice, became in proceſs 


. Eaſtle, or the like, may be ſevered from it ; and being 
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granted by ſuch as were founders, benefaors, or main- 
tainers of the church; either by reaſon of the foundation, 
as where the anceſtor was founder of the church ; or by 
donation, where he endowed the church ; or by reaſon of 
the ground, as where he gave the ſoil whereupon the 
church was built. 1 [nft. 119. 

For although the nomination of fit perſons to-officiate 
throughout the dioceſe was originally in the biſhop, and 
in no other, yet when lords of manors were willing to 
build churches, and to endow them with manſe and glebe, 
for the accommodation of fixed and reſiding miniſters, the 
biſhops on their part (for the encouragement of ſuch pious 
undertakings) were content to let thoſe lords have the 
nomination of perfons to the churches ſo built and en- 
dowed by them ; with reſervation to themſelves of an 
intire right to Judge of the fitneſs of the perſons ſo nomi-, 


of time the Jaw of the chureh. Gib/. Codex 756. /e 
cond Ed. x | 

1 hey were called advocati and patroni, becauſe they 
were bound to proteC&t and defend the rights of the church, 
and their clerks, from opprefſion and violence. 

The right of nominating, which was firſt annexed to 
tne perſon building or endowing the church, became by 
degrees appendant to the manor. in which it was built 
for the endowment was ſuppoſed to be parcel of the ma- 
nor, and the church was built by ſuch lord for the uſe of 
the inhabitants of his manor ; and the tithes of the manor 
were allo annexed to the church, Upon all which ac- 
counts, 1t was moſt natural for the right of advowſon 
(which was now become hereditary) to paſs with the ma- 
nor, .or with ſuch part of it, 'as might at any time be 
granted or aliened together with the advowſon : to which 
(whether to the whole, or part) it is therefore ſaid to be 
appendant ; that is, to the demeſnes, which are of per- 
petual ſubſiſtence, but not to rents or ſervices, which 
(though parcel of the manor) may be extinguiſhed, and 
cannot therefore ſupport ſuch appendency. Gib. 757. 
Wai. C: Fo 
_ If he that is ſeiſed of a manor, to which an advowſon 
1s appendant, grants one or two acres of the manor, to- 
gether with the advowſon ; the advowſon is appendant to 
luch acre ; eſpecially after the grantee hath preſented. 
Watſon's Complete Incumbent, c. 7 

But this feoffment of the acre with the advowſon ought 
to be by decd, to make the advowſon appendant ; and the 
acre of Jand and the advowſon ought to be granted by 
the ſame clauſe in the deed: for if one having a manor 
with an advowſon appendant, grant an acre parcel of 
the ſaid manor, and by another clauſe in the ſame deed 
grants the advowſon, the advowſon in ſuch caſe ſhall not 
paſs as appendant to the acre : but if the grant had been 
of the intire manor, the advowſon would paſs as appen- 
dant. dS0 if a huſband, ſeiſed in right of his wife of a 
manor to which an advowfon is appendant, doth alien the 
manor by acres to divers perſons, ſaving one acre ; the 
advowſon ſhall be appendant to that acre. Or if a leflee 
for life of a manor to which an advowſon belongs, alien 
one acre, with the advowſon appendant, the advowſon is 
thereby appendant to' that acre. Watf. c. 7. 

An advowſon of a vicarage may be appendant to a 
parſonage, as being derived and endowed out of the ſame; 
vpon which account it is, that if a parſon be patron of a 

_ vicarage, and doth leaſe the parſonage to another, the 
patronage of the vicarage ſhall paſs as incident thereunto 
and upon the ſame account, the rector of common right 
is ever eſteemed patron of the vicarage, though by ſome 
ordinance or compoſition, or by the King's grant, it -may 
be appointed and ſettled otherwiſe; and ſo may even an 
advowſon of a vicarage be appendant unto other things, 
as tO a manor, by reſervation upon the appropriation, be- 
cauſe the advowſon of the reQory was appendant there- 
unto ; as alſo by the grant of the parſon, before the time 
of memory ; and in this cafe, alchough the aCt of appro- 
priation be not extant, yet the uſe of preſenting time out 
of mind 1s a ſufficient evidence of the appendancy to the 

anor, contrary to the common right. Hatf. c. 7. 

| The right of advowſon, though appendant to a manor, 


the advowſon, and accepts a grant and render, the ap- 
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ſevered,. is become an advowſon in groſs3 and this may be 
effefted divers ways : as, I. If a manor or other thing tg 
which it is appendant is granted, and the advowſon ex- 
cepted. 2. If the advowſon is granted alone, without 
the thing to which it was appendant. * 3. If an advowſon 
appendant is preſented to by the patron, as. an advowlon in 
groſs Gibſ. 757- | 
A diſappendancy may alſo be temporary ; that is," the 
appendancy, though turned into groſs, may return: as, 
1. If the advowſon is excepted in a leaſe of a manor for 
life ; during the leaſe it is in groſs, but when the leaſe 
expires it is appendant again. 2. If the advowſon is 
granted for life, and another enfeoffed of the manor with 
the appurtenances ; in ſuch caſe the reverſion of the ad- 
vowſon paſſeth, and at the expiration of the grant it ſhall 
be appendant. 3. If the advowſon 1s allotted to one co- 
parcener and the manor to another, and ſhe who had the 
advowſon dies without iſſue, it is appendant again : and 
ſo, if the demeſnes are allotted to the one and the fer- 
vices to the other, the advowſon becomes in groſs ; but 
if the one die without ifſue, and the manor deſcend to her 
who had the ſervices, the advowſon becomes appendant 
as it was before. 4. If tenant in tail aliens ſome part 
of the manor with the advowſon, and the alienee grants 
the advowſon to a ſtranger ; or if a common perſon 
hath an advowſon appendant, and a ſtranger preſents his 
clerk, who is in by fix months; in both theſe caſes, the 
advowſon is made diſappendant ; but yet, if in the firſt 
caſe the land aliened is recovered by tenant in tail, and 
in the ſecond caſe the rightful patron recovers, the ap- 
pendancy returns. 5. Where an advowlſon 1s appendant 
to a manor, and the owner mortgages the manor in fee 
excepting the advowſon, by this means it is become in 
groſs ; but if the money be paid punCctually at the day, 
then it is become appendant again, and if it is paid after 
the day it is appendant in reputation, and may paſs by 
the name of an advowſon appendant, in a grant or other 
conveyance, though in reality the appendancy is deſtroyed ; 
for if it is ſevered one inſtant from the manor by the act 
of the party, it is then in groſs, and not appendant. 6, 
So where the owner of a manor, to which an advowſon 
was appendant, accepts a fine of the advowſon, with a 
grant and render back of every ſecond turn ; now, for 
ſuch turn the advowſon is in groſs, but for other turns 
the appendancy ſtill continues: but if a man levy a fine of 


pendancy is quite gone, becauſe there was an inſtant of 
time, in which it became ſevered. 7. So where there 
are two coparceners of a manor to which an advowſon 
is appendant, and they make partition of the manor, 
without taking notice of the advowlon, at every other 
turn it is ſtill appendant : but if there had been any ex- 
preſs exception of the advowſon, it would then be in 
groſs. Gibſ. 757. 

But in caſe of the King, by the ſtatute of prerogativa 
regis, 17 Ed. 2, c. 15. When the King giveth or granteth 
land or a manor with appurtenances ; without he make expreſs 
mention in his deed or writing, of aduawſens of churches when 
they fall, belonging to ſuch manor or land, at this day the King 
reſerveth to himſelf ſuch advowſons, albeit that among other 
perſons it hath been obſerved otherwiſe. 


Giveth or granteth] But when he refloreth, as in caſe of 
the reſtitution of a biſhop's temporalities ; then advowſons 
paſs without expreſs mention, or any words equivalent 
thereto. 10 Co. 64. 


| TWithout he made expreſs mention] Either by name, or 
with the appurtenances, or as fully and per fedily, or in as am- 
ple manner and form, or the like ; which have been ad- 
judged equivalent to an expreſs mention; becauſe the 
grantee may inquire what the appurtenances were, and 1n 
what manner and form it was held ; and foraſmuch as the 
uncertainty may be reduced to a certainty by inquiry or 
circumſtance, the grant is good, 10 Co. 64. 

Cther perſons ] The law, in the caſe of a common per- 
ſon, is thus ſet down by Rolle, out. of the ancient books : 
If a man ſeiſed of a' manor to which an advowſon is ap- 
pendant, aliens that manor, without ſaying with the appur- 


3 


| kenances (and much more without naming the adyowlon) 
| yet 


3 1h Rn 
yet the advowſon ſhall paſs ; for it is parcel of the maiior, 
2 Rol. Abr. 60. 


The right or property which a patron hath in am ad-- 


vowſon, will not warrant a plea (as it is in temporal pro- 
perty) that he is ſeiſed in his. demeſne as of fees but-only 
{ciſed in fee ; the reaſon of which is, becauſe that inheri- 
tance, favouring not de demo, cannot either ſerve. for -the 
ſuſtentation of him and his houſhold, nor can any thing 
be received for the ſame, for defraying of charges. And 
in the caſe of Fohn London and the church of Southwell, 
where the words of the leaſe weres commadities, emolu- 
ments, profits and wept Ws eb the prebend belonging 3 
it was adjudged, that the advowſon could not paſs by the 


ſaid words, becauſe all of them implied things gainful z 


and (as was added) is contrary tothe nature of an advow- 
ſon, regularly. 1 {aff. s . 
And hereby it ; = ot » how the Common Law doth 
d:teſt ny. and all corrupt bargains for [preſentations 
to any benefice ; but that a fit perſon for the diſcharge of 


_ the cure, ſhould be preſented freely without expeQtation || 
of any thing ; nay, ſo cautious is the Common Law in 


this point, that the plaiatiff in a guare impedit could re- 
cover no damages for the loſs of his preſentation, until the 
ſtatute 13 £4. 1. c. 5. and that is the reaſon that guardian 
in ſocage ſhall not preſent to an advowſon, becauſe he can 
take nothing for it, and by conſequence he cannot ac+ 
count for it; and by the law he can meddle with nothing 
that he cannot account for. 1 [nft. 17. | 
Which faid doCtrine, and the plain tendency thereof, 
are exactly agreeable, not only to the nature of advowſons, 
which are merely a truſt veſted in the hands of patrons 
by conſent of the biſhop, for the good of the church and 
religion z- but alſo to the expreſs letter of the Common 
Law, the rule of which is, that the right of patronage, 
being annexed to the ſpiritualty, cannot be- bought or 
fold : ſo that the notion and practice of making merchan- 


dize of advowſons and next avoidances, is not ecafily re- | 
conciled, either to the laws of the church, or to the an- | 


cient laws of the land, or to the nature of advowſons, 
conſidered as truſts for the benefit of men's ſouls. © Nor 
doth it follow, either from the patron's being now veſted 
with that right by the Common Law, or from its being 
annexed to a temporal inheritance, that it is itſelf a tem- 
poral inheritance, or ought (legally ſpeaking) to be con- 
ſidered otherwiſe than as a ſpiritual truſt z. fince it is cer- 
tain, that the foundation of the right was the conſent of 
the biſhop; and as to what is . called appendancy, it 
amounteth-to no more than this, that a truſt of a ſpiritual 
yature, and for ſpiritual ends, ſhall reſt in the fame per- 
ſon to whom the temporal inheritance doth belong ; for 
the ſeparation of advowſons from the manors, and the 
grant of next avoidances, and the like, were ſteps taken 


afterwards, and what undoubtedly were never thought of | utterly void, fruſtrate and of no effeet in 


by the biſhop upon the firſt conceſſion ; who had nothing 
1 his eye, but the encouragement of ſuch pious founda- 
tions, and a reaſonable reſpe&t to the founder (who was 
ſuppoſed to dwell there} in the nomination of ſuch a 
clerk as might be acceptable to himſelf; under the re- 
ſtraint of being admitted or not admitted by the biſhop. 
Gibf. 758. | 
e equity of which union of the advowſon to the 
manor, ſeems to be the foundation of that maxim of the 
Canon Law, jus patronatus tranſit cum univer/itate niſi 
Jpecialiter excipiatur ; and of the Common Law, that the 
advowſon pafſeth with the manor of courſe, without any 
expreſs words to convey it; for though it be otherwiſe in 
the caſe of the King, yet that is upon the foot of the ſtatute 
of en erens regis, and not of the Common Law. 
Gibſ, 758. | oy | 
Tothis purpoſe it is material, that the Canon Law ex- 
preſly forbad the obtaining and procuring of next preſen- 
_ tations; as we find in a decretal epiſtle of pope Alexander, 
to the third: biſhop of Exeter ; upon which the rule of the 
law is, ,that he who purchaſeth an advowſon ought to be 
deprived thereof, 'G:b/, 758. —_ 


Advowſon being an inheritance incorporeal, | and not 


yang in manual occupation, eannot- paſs: by livery'z but || 


"% O5 gente, by deed, 'or by will, either for = inhe- 
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ritanee, "be ftr the Sight 4#/ vas or Bate" rhi"e} oe 


for as 
many as ſhall-happen within /a-time limited; © 
But this general rule, with regard to advowſons i 
groſs; next avoidances, and the like;' is to be wtderſibod | 
with two limitations. De OH 
'Firſt,, That ie extends not t06 eccleſiaſtical perſons of 
any kind-or degree, who are fſeiſed of advowſons ifi the. 
right of their churches ; :nor to maſters and fellows of el» | 
leges, nor to guardians of hoſpitals, who"are ſeiſed ir 
right of | their - houſes: all theſe being reſtrained (the 
biſhops by the 1 Zks; cap. 19. arid the reſt by the t2 Eliz. 
cap. 10.) from making any grahts but of things corporeal, 
of which a rent or annual profit may be reſerved; and of 
that ſort, advowſons and tiext avoidimces,. which are in- 
corporeal and lie in gratit; cannot be ; - 4tt4 therefore ſuch 
grants, however confirmed, are void sgainſt the ſuccellor ; 
though they have been adjudged to be good againſt the 
grantors (as biſhop, dean, maſter, of guardian) durirg 
their own times. SI > $1.2” 
Secondly, Where the right of grinting is abſolute ard 
;ndifputable ; .yet a grarit cannot be thade by a common 
perſon, whilſt the church is void; fo as to be intitle 
theteby to fach void turn ; fot however. the avoidance 
that ſhall happen next after, -or the inheritance of the ad- 
vowlon, may be granted when the church is void ; the 
yoid' turn itfelf (beihg a mere ſpiritual thing, and annexed 
to the perſon of the Pg is not grantable : it is then 
(as theJaw- books ſpeak) a thing in power ahd authority 
a thing in aCtion and effect ; the execution of the advow- 
ſong and not the advoro/on. This is the doQtrine art lan- 
guage of all the books ; which alfo ſgy, that if two have 
a grant of the next avoidance, and one releaſerh all right 
and title tothe other while the church is void ; ſuch releaſe 
for the ſame reaſon is void. | But all this is to be under- 
ſtood of common perſons only; and not of the King, whoſe 
un of a void turn hath been adjudged to be good. 
ib). 758. Wat, «© 10. | = 
And with reſpe& to clergymen in particular, it. is ett- 
ated by the 12 Arn. ff. 2. c. 12. as follows : Whereas 
| ſome of the clergy have procured preferments fir themſelver, 
by buying eccleſiaflical livings, and others have been thereby 
diſcouraged ; it 1s enatted, that if any perſon ſhall for any 
ſum of money, reward, gift, profit or advantage, direttly or 
 indireftly, or for or by MA x of any. prone agreement, 
' grant, bond, covenant or other aſſurance, for, or for any ſum 
of monty, reward, gift, or benefit whatſoever, direftly or in- 
 dirtftly, in his own name or in the name of any other perſons 
take, procure or accept the next avoidance of, or preſentation 
| toy any benefice with cure of ſouls, dignity, prebend, or living 
eccleſiaſtical, and fhall be preſented or collated thereupon ; 
every ſuch preſentation or collation ; and every admiſſim, in- 
 flitution, inve/titure and indudtion upon the = ſhall be 
aw ; and ſuch 
agreement ſhall be deemed a fumioniacat contratt ; and it ſhall 
be lawful for 'the queen, htr heirs and ſutceſſors, to preſent 
| or collate unto, or to give or beſtow every ſuch benefice, dig- 
nity, prebenq and living ectleſiaftical for that one time or turn 
only; and the per ſon fo corruptly taking, procuring or accepting 
any ſuch benefice, dignity, prebend or living, ſhall thereupon 
and thenceforth be adjudged a diſabled perſon in law to have 
and enjoy the ſame, ' and ſhall alſo be ſubjeft to any puniſhment, 
' pain or penalty limited, preſeribed or imflited by the laws ec- 
| clefiaſlical, in like manner as if ſuch corrupt agreement had 
been made after ſuch benefice,' dignity, prebend or living eccle- 
fraftical had become vacant ; any law or ſtatute to the contrary 
in any wiſe notwith/tanding. Pg: 10-1438 | 
But this a& being only reſtriftive upon clergymen, 
all other perſons continue to purchaſe next avoidances 
as they did before, and preſent thereunto as they think 


r. 

s to advowſons in groſs, there cannot be any deſcent 
thereof from the brother to the ſiſter of the intire blood, 
but the ſame ſhall deſcend to the brother of the half blood, 
unleſs the firſt had preſented to it in his life-time, and then 
it ſhall deſcend'to the ſiſter, the being the next heir of the 
intire blood. - Watf. c. 8.” "450 | | 

.-'$@ if 'one be feiſed of ar» advowſon in fee, and the 
or doth become void, _ turn is a chattle ; and 


| if 
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if the patron dieth before he doth preſent, the --hneyaperd! 
doth not go to his heir, but to his executor. MWat/. c. 9. 
But if the incumbent of a church be alſo ſeiſed in fee 

of the advowſon of the ſame church, and die ; his heir, 
and not his executors, ſhall preſent ; for although the 
advowſon doth not deſcend to the heir at the death of 
the anceſtor, and by his death the church become void, 
ſo that the avoidance may be ſaid in this caſe to be ſevered 
from the advowſon before it deſcend to the heir, and 
veſted in the executor ; yet both the avoidance and deſcent 
to the heir happening at the ſame inſtant, the title of the 
heir ſhall be preferred as the more ancient and worthy. 
Watf. c. 9. | | 

y laſt will and teſtament, the right of preſenting to 
the next avoidance, or the inheritance of an advowſon, 


may be deviſed to any perſon ; and if ſuch deviſe be made || 


by the incumbent of the church, the inheritance of the 
advowſon being in him, it is good though he die incum- 
bent ; for although the teſtament hath no effe&t but by 
the death of the teſtator, yet it hath an inception in his 
life-time. And fo it is, though he appoint by his will 
who ſhall be preſented by the executors; or that one 
executor ſhall- preſent the other, or doth defiſe that his 
executors ſhall grant the advowſon to ſuch a man. Wat/. 
c. 10, | | pot 

Where there are divers patrons, and they vary in their 
- preſentment z if they be jointenants or tenants-in com- 
mon of the patronage, the ordinary is not bound to ad- 
mit any of their clerks, and if the ſix months paſs then 
he may preſent by the lapſe ; but he may not within the 
ſix months, for if he do, they- may agree and bring a 
quare impedit againſt him, and remove his clerk, and fo 
the ordinary ſhall be a difturber. Dr. & Student, b. 2. 
Co JO. 0-468'S, 

And by the Canon Law, where divers did preſent, 
being either coparceners, jointenants, or tenants in com- 


mon, the biſhop, if he pleaſed, might judge of the fit-. 


neſs of the clerks, and chooſe which of them he would. 
Go 705. ; 

y the Common Law, if the patrons have the patronage 
by deſcent, as coparceners ; then is the ordinary bound to 
admit the clerk of the eldeſt ſiſter; for the eldeſt ſhall 
have the preference in the law, if ſhe will ; and then at 
the next avoidance, the next ſiſter ſhall preſent, and ſo 
by turns one ſiſter aſter another, till-all the ſiſters or their 
heirs have preſented ; and then the eldeſt Giſter ſhall begin 
again. And this is called a preſenting by turn and it 
holdeth always between coparceners of an advowſon, ex- 
cept they agree to preſent together, or that they agree by 
compoſition to preſent in ſome other manner ; and if they 
do ſo, the agreement ſtands. But if after the death of the 


common anceſtor the church voideth, and the eldeſt ſiſter | 


preſenteth together with another of the ſiſters, and the 
other ſiſters every one in their own name or together ; 


in that caſe the ordinary is not bound to receive any | 


of their clerks, but may ſuffer the church to lapſe : for 
he ſhall not be bound to receive the clerk of the eldeſt 6f- 
ter, but where ſhe preſenteth in her .own name. 1 1». 
186, 243. 2 Infl. 364. | | 

And in this caſe, where the patrons vary in preſent- 

ment, the church is properly ſaid to be litigious, fo that 
_ the ordinary ſhall be bound at his peril to direct a writ to 
inquire of the right of patronage, for that writ lieth,: 
where two preſent by ſeveral titles: but theſe patrons 
preſent all in one title, and therefore the ordinary may 
iuffer it to pals, if he will, into a lapſe, Dr. & Student, 
b. 2: Cc. 30. | | 


2. Statutes concerning advowſons. + 

Stat. IVeſtm. 2. 13 Edw. 1. cap. 5. ſett. 1. ©* Whereas 
when any, having no right, had preſented to any church, 
whoſe clerk was admitted, the true patron could not 
recover his advowſon, but by writ of right, whereby 
heirs within age, by fraud or negligence of their guar- 
dians, and heirs both of full age and within age, by neg- 
ligence or fraud of tenants by the curteſy, tenants in 


dower, for term of life, or for years, or in fee tail, were-| 


many times diſherited, or driven to 
| ] . 


their writ of right : 
2 —_ | 


— 
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Tt is provided, thit ſuch prefentments ſhall not be fo pre- 


Judicial to the right heirs, but that at the next avoidance 
after that the heir ſhall become to full age, or that the 
advowſon ſhall revert unts the heir being of full age, he 
ſhall have the ſame aQtion by'a 'poſſefſory writ of advow- 
ſon which the laſt anceſtor of that heir, being of full ages 
ſhould have had at the laſt avoidance happening in his. 
time, or before the demiſe was made for term of life or 
in fee-tail. ' The fame ſhall be obferved in preſentments. 
made unto churches, being of the inheritance of women 
under the power of their huſbands. Alfo biſhops, and - 
other eccleſiaſtical men, ſhall be aided by this ſtatute, in 
caſe any having no right, preſent unto the churches be- 
longing to their prelactes, dignities, or parſonages, what 
time ſuch prelacies, &e. be vacant.” | | 
| Se, 2. © Yet ſhall not ſuch perſons have the recovery 
aforeſaid, ſaving that the guardians, tenants by the cur- 
teſy, Sc, did faintly defend the pleas; becauſe that the. 
judgment given in the King's courts ſhall not be annul- 
led ; but ſhall ftand in force, until it be reverſed as erro- 
neous, or the afliſe of darrein preſentment, or the inqueſt 
in the gquare impedit, adnulled by aftaint, or by certifica- 
tion, which ſhall be freely granted. And from hence-_ 
forth in writs of darrein preſentment, or quare impedit, if 
the defendant alledge plenarty of his own preſentation, 
the plea ſhall not ſtay, ſo as the writ be purchaſed-within 
ſix months, though he cannot recover his preſentation, 
within fx months. And ſometimes, where a fine is le- 
vied between many claiming one advowſon, that one of 
them ſhall preſent the firſt time, and at the next avoid- 
ance another : and when one hath had his preſentment, 
and at the next avoidance, he to whom the ſecond pre- 
ſentation belongeth, is diſturbed by any that was party to 
the ſaid fine, or in his ſtead: it is provided, that he that 
is ſo diſturbed, fhall have no need to ſue a quere impedit, 
but ſhall reſort to the fine. And if the ſaid agreement 
be found in the roll, then the ſheriff ſhall be commanded, 
that he give knowledge unto the difturber, that he be 
ready at ſome ſhort day, containing the ſpace of fifteen 
days or.three weeks (as the place happeneth to be near or 
far) to ſhew if he can alledge any thing, wherefore the 
party diſturbed ought not to preſent : and if he come not, 
or can nothing alledge to bar the party of his preſentation, 
by reaſon of any deed made ſince the fine levied, he fhall 
recover his preſentation with damages. And where, af- 


ter the death of the anceſtor that preſented, the fame ad- 


vowſon is aſſigned in dower, or to tenant by the curteſy, 
which do preſent, and after the death of ſuch tenants, 
the true heir is diſturbed to preſent when the church is 
void : it is provided, that it ſhall be in the eleQion of 
the f wats: diſturbed, whether he will ſue by quare impedit, 
or -darrein preſentment, The ſame ſhall be obſerved in 
xr ngny demiſed for term of life, or years, or. in fee- 
tail.” | 


Set, 3. © In guare impedit, and darrein preſentment, 


| damages ſhall be awarded, to wit, if fix months paſs 


by ſuch Jet, ſo that the biſhop do preſent, and the true 
patron lofeth his preſentation for that time, damages ſhall 
be awarded for two years value of the church. And if 
the ſix months be not paſſed; but that the preſentment be 
recovered, then damages ſhall be awarded to the half 
year's value of the church. And if the diſturber have not 
whereof he can recompence the damages (in caſe where 
the biſhop preſenteth by lapſe) he ſhall be puniſhed by 
two years impriſonment ; and if the advowſon be reco- 
vered within the half year, the diſturber ſhall be puniſhed 

by impriſonment of half a year.” | 
Set. 4. ** Writs ſhall be granted for chapels, prebends, 
vicarages, hoſpitals, and other houſes, which be of the 
advowſons of other men, that have not been uſed to be 
granted before, And when the parſon of any church is 
diſturbed to demand tithes in the next pariſh by writ of 
indicavit, the patron of the parſon ſo diſturbed ſhall have 
a writ to demand the advowſon of the tithes in demand, 
and when that is tried, then ſhall the plea paſs in the court 
Chriſtian, 'ſo far as it was tried in the King's court.” _ 
Sed. 5. ** When' an advowſon deſcendeth 'unto  par-. 
ceners, though one preſent twice, yet he that was negli- 
__ -_ gent 


R \) 
SR 
3. 


' received to counterplead the title taken for the King.” 


- ſent to any benefice 


- ance in any eccleſiaſtical promotion, ſhall diſplace the 


ſentation, Dimony. 


the one part, and C, D. of ——— in the county of — 


*A.'D/.V 
gent” ſhall not be barred, but ; another time ſhall have ls 


turn to preſent.” | oth 

Stat, Praerog. Reg. 17 Edw. 2. cap. 8. Of churches 

vacant, the advowſons whereof belong to the Ring, and 
tao 


others preſent, if the King recover his preſentation, though 
it be after the fix months from the time of the-avoidance, 
no time ſhall prejudice him, ſo that he do preſent within 
fix months.” 4238 
Stat. 25 Edw. 3, flat. 4. cap. 3- <* Wheht the King 
ſhall make collation or preſentment to any benefice-in any 
other's right, the title whereupon he groundeth himſelf 
ſhall be well examined. And at what time before judg- 
ment the title be found untrue-or unjuſt, the collation ar 
preſentment thereof made ſhall be repealed. And the pa- 
tron or poſſeſſor, which ſhall* prove the falſe title, ſhall 
have thereupon writs out of the Chancery, as many as 
ſhall be needful.” 2 ugh 1 
- Stat. 25 Edw. 3: fat. 3. cap. 7. * When ordinaries 
have given a benefice by lapſe, and the King taketh his 
ſuit againſt the patron, which percaſe will ſuffer that the 
King ſhall recover in deceit the ordinary or the poſ- 
ſeflor ; in ſuch caſe, and all other caſes like, where the 
King's right is not tried, the ordinary or poſſeſſor ſhall be 


Stat. 13 Rich. 2. Fay I, cap. 1. © If the King pre- 
ull of any incumbent, the prefentee 
of the King ſhall not be received by the ordinary till the 
King hath recovered his preſentment by proceſs of law ; 
and if any preſentee of the King be- otherwiſe received, 
and the incumbent put out, the ſaid incumbent ſhall be- 
gin his ſuit within a year after the induCtion of the King's 
preſentee.” Rt | 
Stat. 4 Hen. 4. cap. 22. © If any incumbent be put 
out of his benefice by the King's preſentee, without pro- 
ceſs, the ſaid Papal hn may ſue for his remedy by the 
ſtatute 13 Rich, 2, cap. 1. and begin his ſuit within the 
year, or after, at his will, notwithſtanding the term li- 
mited by the ſaid ſtatute.” | F-5/N 
Stat. 7 Ann. cap. 18. © No uſurpation upon any avoid- 


eſtate of the patron, or turn it to a right; but he may 

reſent upon any other avoidance, and maintain a gquare 
zmpedit ; and if coparceners, jointenants, or tenants in- 
common, are ſeiſed of an eſtate of inheritance in any 
advowſon, -and a partition is made to preſent by turns, 
each of them ſhall be ſeiſed of his ſeparate part, to preſent 
in his turn.” TEES OTE OE. « Ep 

By Stat, x El, «. 4. ſet. 25. The King ſhall have the 
advowſon of vicarages belonging to reQtories impropriate, | 
renounced by Queen Mary. : ÞB: 

By the ſtatutes 3 Fac. 1. c. 5. ef. 18 & 19. 1H. 
& M. c. 26. and 12 Ann. c. 14. the preſentation to be- 
nefices belonging to papiſts, is given to the two univer- 
ities. | | x 

By the ſtatute 13 & 14 Car. 2. c. 25. conveyances of 
advowſcus, impropriations, &c. to truſtees appointed by 
the Long Parliament, by pretended delinquents, are made 
void, | 5 

By the ſtatute 10 Ann. c. 12. the rights of advowſons 
in Scotland are reſtored, See titles Quare impedit, Pze- 


Form of the grant of a perpetual advowſon. 
This indenture made the . day of in the 
year of the reign of our ſovereign lord of 
Great Britain, France, - and Ireland King, defender of t 
faith, and ſo forth, and inthe year of our Lord — be- 
tween A. B, of - in the county of — eſquire, of 


gentleman, of the ' other .part ; witneſſeth, that the ſaid 
A. B. for and in conſideration of the ſum of ————'of 
lawful money of Great Britain, to him in hand paid at or 
before the ſealing and delivery hereof, the receipt wy 
he the faid A. B. doth hereby acknowledge, and himſelf 
therewith fully ſatisfied and paid, and thereof, and of tv 

part thereof, doth hereby acquit, releaſe, and for. ever di, = 
charge the ſaid: C. D. bis Beers, executors, and adminifita- 
tors, and every of them, by theſe preſents ; and alſo for di-\ 
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ſaid A. B. thereunto moving, be the Jaid A. B.” hath given © 


and granted, and by theſe preſerits doth fu reely, and ab- 
folutely give and gran, Lv the ſai Cw heirs and 
aſfagns for ever," all that the' advnoſen of the reftory or par 
onage of E..'in the county of = and all the eftate, 
right, ttle, intereſt, property, c:im,”. and demand whatſes 
ever of him the ſaid A. B. of, in, and tothe ſaid advou- 
fon, and to the donation, preſentation, and free diſpoſition 
and right of patronage of the ſaid church : To have and t6 
hold the ſaid advowſon and premiſſes aforeſaid hereby # ven 

ereby 


and granted, or metint, mentioned, or inten!led t0_be 

given and granted, with the appurtenances, unto bim the 
faid 'C. D. his heirs and affigns, to ang for th: F- and 
only proper uſe and behoof of the ſaid C. D. his heirs and 
aſſigns for ever, and to and for no other uſe, intent, of pur-= 
poſe whatſoever, And the ſaid A. B. hath granted, and by 
theſe preſents doth grant for himſelf and his heirs, "that th 
will warrant to the ſaid C. D. and his htirs the aforeſaid 
advowſon Gow faid church and” premiſſes aforeſaid, and 
n—_ of them, "with the appurtenances, unto him the ſaid 
C. D. his heirs and offigns, againſt him the ſaid A: B.. his 
heirs and aſſigns, and againſt all perſons whatſoever claiming 
or to claim the ſame, or any right or title thereunto, by, 
from, or under him, them, or any of them. And the ſaid 
A. B. doth hereby for himſelf, his heirs, executors, and ad- 
miniftrators, covenant, promiſe, grant, and ogree to and with 
RY C. D. his heirs, execut:rs, adminiſtrat«rs, and aſſigns, 
and to. and with very of them, by theſe preſents,” in manner 
and form following ; that is to ſay, that he the ſaid A. B. 


#5 at the time of the ſealing and delivery hereof,” and until 


the execution of theſe preſents, the trut, rightgggnd undoubted 
patron of the ſaid church of - FE. and of ethos afore- 


| /aid; and hath good right, full power, and lawful and ab- 


ſolute authority, to grant and convey the ſame to the ſaid 
C. D. his heirs and affigns, in manner and form as aforeſaid ; 
and that it ſhall and may be lawful to and for the ſaid 
C. D. his heirs and aſſigns, from time to time, and at all 
times for ever. hereafter, whenever the" ſaid church ſhall or 
may, by the death, reſignation, deprivatian, ceſſion, or chang? 
of all or” any the reftors or incumbents. thereof, or otherwiſe 
appen to became vacant, to preſent ſame other hon hs learned,. 
and well qualified clerk, to ſucceed in the ſaid church as the 
rettor or 'parſon thereef, and to do all other afts which to the 
office of the patron of the ſaid reftory doth of right belong or 
appertain, as fully and amply as he the ſaid A, B. his heirs 
or aſſigns might or could de, if theſe preſents had not been 
made, without any let, ſuit, hindrance, moleſtation, inter- 
ruption, or diflurbance whatſeever, of or from him the / 
A. B. his heirs or aſſigns, or any other claiming under. him, 
them, or any of them : And that he the ſaid A.B. his heirs 
and aſſigns, antll all other perſons whatſoever having or claim- 
ing any right or title to the ſaid advowſen under him or them, 
ſhall and will from time to time, 'and all times hereafter, 
upon the reaſonable requeſt, and at the proper cot and chargts 
of the faid C. D. his heirs and aſſigns, in the law, make, do, 
levy, execute, and ſuffer all and every ſuch further and other 
lawful and reaſonable aft and att, grant and grants, con- 
veyances and aſſurances in the law whatſoever, for the fur- 
ther, better, and more vx and abſolut: granting, convey- 
ing, and afering of the ſaid advowſon of the ſaid church ty 
the ſaid C. D. his heirs and aſſigns, be it by grant, confirma- 
tion," fine, or recovery, or in any other manner, as by the ſaid 
C. D. his beirs and aſſigns, or his or their counſel learned in 
the law, ſhall be reaſonably” deviſed, adviſed, ' or required : 
All which forriee and other aſſurance and aſſurances, ſo to be 
made of the ſaid premiſſes, ſhall be and enure, and- fhall be 
adjudged, deemed, and taken to be and enure, and are'berety 
declared to be and enurt, to the ſole, only, and proper uſe of 
the ſaid C. D.. his heirs and offigns for ever, and to and for 
no other uſe, intent, &r purpoſe" whatſoever. In witneſs 
whereof the parties aboveſaid to. theſe preſents have "inter- 
changeably ſet their hands and ſeals, the day' and- year firſt 


above written. 0"! . 

Vt Grant of a Next Avoidance. ? 2 

This indenture. made the — day of wmnn— int 
year of our Lord | == Between A. B., of —— it 
the county of —=—— eſquire, of the one part, and C, D 


vers other good cauſes and valuable conſiderations him the 


of mn—_— in th} uNty of gentleman, of the ather 


part, 


- 


AB -R 
part, witneſſeth, that the {hid A. B. for divers good cauſes 
and conſiderations, him the ſaid A. B. thereunto moving, 
hath given and granted, and doth by theſe preſents give and 
grant unto the ſaid C. D. his executors, admniſirators, and 
aſſigns, the firſt and next donation, nomination, pop 
and free diſpoſition of the reftory or parſonage of the church 
of E. in the county of F. and that it ſhall and may be law- 
ful to and for the faid C. D. his executors, adminiftrators, 
and aſſigns, whenſoever, howſoever, and by whatſoever means, 
by death, reſygnation, privation, ceſſion, permutation, or by 
any other ways or means whatſoever, the aforeſaid church of 
E. /hall firſl or next happen to be vaid, to preſent any one 
fitting, honeſt, and learned man thereunto; and ta ds all 
other things which belong to the office and duty of @ patron ; 
and to de, for the fulfilling of ſuch firſt and next vacation 
or avoidance only, as fully and amply, as he the ſaid A. B. 
in that behalf might db, # theſe preſents had nat been made. 
And the ſaid A. B. doth hereby for himſelf, his heirs, exe 
 cutors, adminiflrators, and aſſigns, covenant, promiſe, and 
grant, to and with the ſaid C. D. his executors, admini- 
firators, and aſſigns, that he the ſaid A. B. hath full power 
and lawful authority to give, grant, and diſpaſe of the next 
Preſentation, of and in the aforeſaid reftory tand church of 
E. ta the ſaid C. D. his executcrs, adminiſtrators, and af- 
figns as afereſaid ; and further, that he the ſaid A. B. his 
heirs or aſſigns, ſhall nnd will from time to time, -and at all 
times hereafier, at the reaſonable requeſl, and cofls and 
charges of him the ſaid C. D. his ex«cutars, adminiſtrators, 
and aſſigns, make, do, and execute, or cauſe to. be made, done, 
and executed, ſuch further and other favs aca att and atts, 
thing and things, conveyance ang aſſurance in the law what- 
ſerver, for the further, better, and mare abſolute giving and 
granting of the ſaid next preſentation of, in, and. to the 
aforeſaid refory and church of E. unto him the ſaid C. D. 
his heirs, executors, adminiſtrators, and aſſigns, as by him the 
ſaid C. D. his executors, adminiſtrators, and aſſigns, or his 
or their counſel learned in the law, ſhall be reaſonably deviſed, 
or adviſed and required. In witneſs whereof, the | wirag to. 
theſe preſents have hereunto interchangeably ſet their hands and 
ſeals the day and year firſt above written, | 


Advowſon of the moiety of tbe church, ( Advocatio me- 
Aietatis eccleſie) Is where there are twq ſeveral patrons 
and two ſeveral incumbents in one and the fame church ; 
the one of the one moiety, the other of the other moiety 
thereof. Co. Lit. 17. | 

Medietas advocationis, a moiety of the advowſan, is 
when two muſt join-in the preſentation, and there is but 
one incumbent; as where there are two parceners: and 
though they agree to preſent by turns, yet each of them 
hath but the moiety of the church, Co. Lit. 17, But 
ſee ſtat. 7 Ann. c. 18. under the preceding title, 


Advowſon of religious houſes, As they who built and 


endowed a pariſh church, were by that title made pa-| 


trons of it ; ſo thoſe who founded any houſe of religion 
had thereby the advow/on or patronage of it. Sometimes 
the patron had the ſole nomination, of the prelate, abbot, 
or prior ; either by inveſtiture or delivery: of a paſtoral 
ſtaff : as 1/illiam Mareſhal, E. of Pembroke, to the abbey 
of Nately, Com. Buck. A. D. 1200. or by dire preſen- 
tation to the dioceſan : as Reginald, E. of Bolin, in his 
charter to the priory of Cold Norton, Com. Oxon. 1201. 
Non hoc autem pratermittendum eſt quad domus illa de noflra 
donatione efl, et nos ibi priorem apponere debemus, &c, If 
a free eleCtion were left to the religious, yet a conge d'e/lire, 
or licence of electing, was firſt to be obtained of the pa- 
tron ; and the elect was confirmed by: him. The patron- 


age of a convent lapſed to the lord of the honour, if the: 


family of the founder were extinQt: ſo Edmund, Earl of 
Cornwall, became patron of the nunnery of Goring, Com, 
Oxon. by no other title than as that houſe was ſituate 
within the honour of //allingford. Cowel. See Kennet's 
Paxoch. Antig. þ. 1472 163. 

Aduri Poztus. Ederington. Cowel. 

AEgale Byzig, (from the Saxon) Ayleſbury. 

Aelmefeoh, Pecunia Eleemoſynaria, ſcilicet, denarii ſantti 
Petri. See Almsfeoh. |Cowel. 

Aeric, or, Ayry of Goſhawks ( Aeria accipitrum) Is the 


A'F'F 


tall a neſt. Thus it is. uſed in ſtat. g {Hdmn. 3. te, #2. 
in the charter of the foreſt, and divers other places. Aerie 
comes from the French Aire, the proper term for a hawk's 
neſt. But Spelman derives it from the Saxon eghe, which 
the Germans and Normans melted into eye, an egg.; whence 
eyerie was a common name for a bird's neſt, z. e. the 
place or repoſitory of eggs; hence too the eye, or brood 
of pheaſants. The liberty of keeping theſe ayeries of 
hawks was, granted as a privilege to fame great perions ; 
as in a charter of Henry 3. to the church of Yor# n 
nemore de Blideward babebat archiepiſcopus & canonica de 
Ebor. proprics foreflarios ſuns, & me', & areas accipitrum 
& noiſorum.— Kegifir. Joh. Romani Arepi Ebor. JS. 
f. 91. the preſerving of aries in the King's forelts and 
woods, was one fort of ſerjeanty, or tenure of lapd by 
ſervice. So ann. 20 Ed. 1. Simon de Raghton & a te- 
nent terras in Raghton, Cem. Cumbr. per ſerjantzam cuſi» 
diendi aerias auſturcorum demint regis, Cowel, 

 AGEſica, Netherby upon E/% in Cumberland. Cowl. 

AEſnecy, Vide Eſnecy. 

AEftimatio capitis, Sax were, i. &. pretium hominis, 
King Athel/lan, in a great aſſembly held at Exeter, declared 
that mul&ts were to be paid pro a/fimatione capitts, for 
offences committed againſt ſeveral perſons, according to 
their degrees ; the eſtimation of the King's head to be 
30,000 thuringe, of an archbiſhop, or ſatrapas, or prince 
15,000, of a biſhop or ſenator 3000, of a prieſt or a 
thane 2000, &c. LL, Hen. 1, and Creffy's Church Hiſt. 
fol. 384. b. Cowel. | 

AEitivalia, A ſort of thin boots worn in ſummer, 
e/tivalibus largis ſeu betis pro calceamentis utuntur., Addit. 
ad Mat. Pariſ. pag. 162. Calceamenta pedum ſunt calige 
& wſtivalia. Zbid. pag. 168. oy 

AEtate p2obanda, Is a writ that the King's tenant 
holding in chief, by chivalry, and being ward, by reaſon 
of nonage, obtaineth to the eſcheator of the county where 
he was born, or where the land lieth, to inquire whether 
he be of full age to receive his lands into his own hands. 
Reg. Orig. fo. 294, 295. #. N. B. fol. 253. & 257. 
He faith that this writ is ſometimes directed to the ſheriff, 
to impanel a jury againſt a day certain, before commiſ- 
fioners authoriſed under the great ſeal, to deal in ſuch 
caſe 3 now out of uſe. Cowel. 

Affecrecs, ( Aferatores, alias affidati) May probably be 
derived from the French afier, that is, afjirmare, con- 
fo mare ; and ſignifies in the Common Law ſuch as are 
appointed in court leets, upon oath, to'ſet' the fines on 
ſuch as have committed faults arbitrarily puniſhable, and 
have no expreſs penalty appointed by the ſtatute. "The 
form of their oath you may ſee in Kitchin, fo. 46. The 
reaſon of this denomination may ſeem to be, becauſe they 
that be appointed to that office, do attrm upon their oaths, 
what penalty they think in conſcience the offender hath 
deſerved. Another probable derivation may be \from 
feere, an old. Engliſh word ſignifying a companion, as 
gefera doth among the Saxons, by Mr, Lambard's teſti- 
mony (verb. contubernalis), in his explication. of Saxon 
words ; and ſo it may be gathered that K:itchin takes it, 
cap. Amercements, fel. 78. in theſe words, es tiel amer- 
ciament ſoit affire per pares ; where pares is affterers; and 
the reaſon hereof may be, for that in this buſineſs they 
are made companions or equals. We find this word uſed, 
25 Ed. 3 flat. 7. viz. The fame juſtices, before their riſing 
in every ſeſfions, ſhall cauſe ta be atfeered the amercements ; 
and alſo to the ſame effect, 26 H. 6. cap. 6. and Kitchin 
fal. Y oe joins theſe three words together as /ynonymous, vize 
affidati, amerciatores, affirors ; affidare in the Canon Law 
is uſed for fidem dare, ca. fina. de cognation. ſpirit. in De- 
cretal. & ca. ſuper ea ae teſiibus. Bratton hath affidare 
mulierem, to betroth to a- woman, /:b. 2, cap. 12. But 
in the Cy/lumary of Normandy, cap. 20. this word effeerer . 
the Latin interpreter expreſſes by taxare, that is, to ſet the 
value of a thing ; and the ſame with &@/!imare, &c. which 
ſeems indeed the beſt etymology. Cowel. By Magna 
Charta, 9 Hen. 3. c. 14+ it is ordained, that perſons are 
to be amerced after the manner of the fault ; and the amer- 
iaments ſhall be aſſeſſed by the oath of honeſt and lawful 
— of the vicinage. 9g Hen. 3. c 14» | 


proper term for hawks, for that which of other. birds we | 
EE 


The 


The oath of Aﬀeerers. \ 
You ſhall well and truly affeer and affirm the ſeveral 
amerciaments here made, and now to you read 'aver:; you 


Il ſpare no one out of love, fear, or 'affetiion z nor raiſe or 
eres any out So or makrez but impartially ſhall do 


our duties herein. 
. a? So help you God. 


Affiance, Ts the plighting of troth betwixt a man and 
a woman, upon agreement of marriage to be had between 


| them. The Latin word affdare, from whence this is de- 


rived, is as much as fidem ad alium dare; and the word 
affiance is uſed by Littleton, ſet. 39. Cnoel, * 
Affidare, To plight one's faith, or give fealty, 7. e. 
fidelity, by making oath, &c. Afutier accuſata de afſiſa 
cereviſie frafta peteft ſola manu facere legem fi voluerit, 
id eft, afidare in manu Ballivi et efſe quieta, guod fi noluerit 
affidare, amerctabitur per Ballivum. Conſuetudinar. Dom, 
de Farendon, MS. fo. 22. Cowel, ' ' ' © 
Afidatio dominozum, An oath. taken by .the- lords in 
parliament, anne 3 Hen. 6, Rot. Parl. Cowel, 


Affidatue, Signifies a tenant by fealty z as.in this char- | 
ter: Ego 


Rogerus, &c. -dedi, &c. Willielmo Wallenſ 
pro ſus ſervitio unam acram, &c. pro hac donatione et con- 
ceſſione deventt prediftus Will. affidatus meus, &c. Aﬀdati 


non proprie vaſalli ſunt, ſed que vaſalli, gui in alicujus fi; 


dem et clientelam ſunt recepti, &c. Aﬀaidatio accipitur pro 
mutua fidelitatis connexione tam in ſponſalits quam inter domi- 
num et vaſallum. Proles de affidata et non martitata, non eft 
heargs. MS. Penes Arth. Trevor. Arm, Afidatus ſignifies 
alſo a retainer. Cowel, 

Affidavit, Signifies in law an oath in writing; and to 
make effidavit of , a thing, is to teſtify it upon oath. 
Cowel. An affidavit, generally ſpeaking, is an oath in 
writing, ſworn before ſome perſon who hath authority to 
adminiſter ſuch oath : and the true place of habitation, 
and true addition of every perſon who ſhall make an af- 
FO, is' to be inferted in his affidavit, 1 LZill. Abr. 

, 40. : | 
"ul moſt motions and orders of court are grounded on 
affidavits, it ſeems impraCticable, and indeed unneceflary, 
to inſtance in what caſes they are to be made uſe of, 


or when they may be ſaid to be defeRtive, ſhort, or evaſive; | debt 


this being a matter of practice, and few things relating 
thereto thought worth reporting, Afidavits were for- 
merly only to be taken by ſome judges of that court in 
which they were made uſe of. Sty/. Prac. Reg. 78. 
But now, - LS x | * 

By the ſtat. 29 Car. 2. cop. 5. © The chief juſtice, 
and other the juſtices of the court of King's Bench, or 
any two of them, whereof the chief juſtice to be one for 
that court ; the chief juſtice of the mon Pleas, and 
the reſt of the juſtices there, or two of them, whereof 
the chief juſtice to be one for that court; and the lord 
treaſurer, chancellor, and barons of the Exchequer, or 
two of them, whereof the lord treaſurer, chancellor, or 
chief baron, to be one for that court ; may by commil- 
Gon or commiſſions under the ſeal of the ſaid reſpeRtive 
courts, from time to time,-as need ſhall require, impower 
perſons in the ſeveral counties to take affidavits concerning 
any thing depending or concerning any proceeding in the 
ſaid courts, as maſters of chantery in extraordinary do uſe 
to do ; and any judge of aſliſe, in his circuit, may take 
afhdavits concerning any thing depending, &c. as afore- 
ſaid ; which affidavits ſhall be filed in the ſeveral offices 
of the ſaid courts, and be made uſe of as other affidavits 
taken in the faid courts; and all perſons forſwearing 
themſelves in ſuch affidavits, ſhall incur the ſame penalties 
as. if they had been taken in open court. The perſon 
taking ſuch affidavits ſhall receive only 15. for fo doing, 
beſides the King's duty z which duty ſhall be paid to he 
proper officer in the ſaid courts e ſuch affidavit be 
there flcd or made uſe of.” | ; 

If affidavits before commiſſioners in the country, ac- 


cording to the above ſtatute, be —_— to be in a cauſe 


depen ne pres 4. and B. an 


there is no ſuch cauſe 
N*. 7 | OB bs 


Vor, 
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ſin court, they cannot be read, becauſe the commiſſioners 
. F bave no authority to take them, and there can be-o per- 


jury ; otherwiſe, if there be a cauſe in court, and this 
concerns ſame collateral matter. | 2 Sai. 461, | 

The law and praftice of the courts require, that on 
all. motions for an information, attachment, 'coniplaint, 
againſt any officer for any offence not committedin the 
face of the court, for a new trial, relating to the ſerving 
and returning of - writs -or -pi , Wc. oath or afh» 
davit-to be made of what is affirmed, that the judges may 
be ſatisfied, as well of the truth thereof, as of rea- 
[INI of granting relief when made out. '1 New 

* + S. nagar \ | I's" 

Ao by aQts of parliament, affidavits are made neceflary ; 
 as-the ſtatute 4 & 5 Hnp. cnaQts, that * no dilatory plea 
ſhall be received unleſs on oath, and probable:cauſe ſhewn 
to the court.” _ By ſtat, 12 Geo. 1. cap. 29. affidavit muſt 
| be made of the cauſe of aQon, and that the ſum exceeds 

_ otherwiſe the defendant is not to be held to ſpecial 
| If a perſon exhibits a bill for the diſcovery of a deed, 
and prays relief thereupon, he muſt annex an affidavit to 
his bill, that he has not ſuch deed in his poſſeſſion, or that 
it is not in his power to come at itz for otherwiſe he 
takes away the juriſdiction of the Common Law courts, 
without ſhewing any probable cauſe why. he ſhould ſue 
in equity. I . Ga. Il, 230, 1 Fern. 59, i180, 


| But if be ſeeks dif, of the deed only, or that it 
may be produced at a trial at law, he need not annex 
ſuch affidavit to his bill ; for it-is not to be preſumed that 
in either of theſe caſes he would do fo abſurd a thing, 
as exhibit a bill, if he had the deed" in- his poſſeſſion. 
1 Vern. 180, 247. ' | 

Alſo, if he ſets forth the whole circumſtances of his 
caſe, and prays general relief, the prayer of relief ſhall be 
applied to the difcovery only. Abr. Ca. in Eq. 14. 

reced. in Py , 536, meth ; | 

In bills of interpleader, the party who: prefers it muſt 
make affidavit that he does not collude with either of the 
other parties. x New. Abr. 66, | 

He who mayes for a ne exeat. regno againſt another, 
muſt make affidavit of the loſs he is like to ſuſtain by the 
party's going out of the kingdom, and rbat thereby the 

may be loſt, and that the party is aCtually going out 
of the kingdom. x New 46br. 66. * . | R 

A peereſs by her anſwer owned that ſhe had ſeveral 
deeds in her power, but 'did not-{et them forth; and on 
| motion ſhe was ordered to produce them on oath, but 
that order was changed, and ſhe to-produce them on ho- 
nour only, being in ſupplement to her anſwer, which was 
on honour." Preced. in Eg. 93. 7 "Ho 
_ An affidavit muſt ſet torth the matter poſitively, and 
all material circumſtances attending it, that the court may 
ay any ag the deponent's conclufion be juſt or not. 
bY Abr. 66. . FN, : 

And therefore, on motion to put off a trial for want 
of a material witneſs, it muſt appear that ſufficient en- 
deavours were made uſe of to bave him at the time ap- 
pointed, and that he cannot poſhbly be preſent, though 
he may: on farthet time given. Farefl. 12t. Comb. 
"Low a rule to ſhew cauſe, the plaintiff offered ſeveral 
new affidavits, and this diverſity was taken, viz. where 
they contain new ' matter, and where they tend only to 
confirm what was alledged and ſworn when the rule was 
made; in the latter caſe they may be read, not in the: 
former. 1 Salk. 461. F | 2 
| If there be affidavit againſt affidavit, the proper method 
is to have it tried by an ifſue at law. Comb. 399. But 
this is matter diſcretionary in the court. See 3 Afed. 108, 
| whers an aQtion- on the caſe was brought for ſcandalous 
matter inſerted in an "_— The rubs is OG no» 
thing in the affidavit, but what is material to the point, 
and therfore not to _ forth ye —_— of = _ on 
| motion. Styl,, Pratt. Reg. 79.' Sec flat, 17 Geo. 2. c 7. 
| for taking and rnaring aria ta be made ue of i | 

co alatine of Lancafler. "47 | 
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fair or market. 


Ai: Fi. F\ ; 
An affidavit of ſerving a ſubpamna in Chancery. 


In Chan, Between A. B. plaintiff, C. D.. defendant. 


E. F. of — yentleman, maketh oath, that he this 


 deponent did on, &c." laſt, ſerve the defendant C. D. with 


a writ of \ubpoena iſſuing out of and under: the ſeal of this 
honourable court, by delivering the {ap writ ſo under feal to 
the ſaid C. D. whereby the ſaid C. D. was direed to appear 
7n the ſaid court on then next, at the ſuit of the ſaid 
A. B. complainant. , 


Affidiari, C2u affidiari ad arma, To be muſtered and 
enrolled for ſoldiers, upon an oath of fidelity. —Rex &lettts 
Cum affignaverimus vos ad ſuperprovidendum quod om- 
nes homines de com. Berk. Equitatura et aliits armis com- 
petentibus muniantur, et ad arma affidientur, et arratentur 


Juxta formam flatuti. Conſuetud. Dom, de Farendon, MS. 


fo. 55. Cowel. 


Affidiatus, "Phe ſame with affidatus. 

Affinage, (Fr. Afinage) purgatio metalli, a refining of 
metal ; hence to fine, and to,refine. Coroel. 

Affirm, Afirmare, Signifies to ratify or * confirm a 
former law or judgment : ſo is the ſubſtantive affirmance 


uſed in ſtat, 8 Hen. 6. c, 12, And ſo is the-verb itſelf by 


Weſt, part 2. Symbol, tit, Fines, ſeft. 152. If the judg- 
ment be aſhrmed, &c. and alſo-by Crompton in his Furiſa, 


fo. 366. See flat. 19 Hen. 7. c,20. © Cowel. 


Affirmare, 'The ſame with firmare, that is, to ſhut. 
Obtulit duo monilia, et juſſit et feretro indelibiliter ad memo- 
riam ſui clavis fortiter affirmari. - Mat. Par. anno 1251. 
Cowvel, . 

Affirmation, An indulgence allowed by law to the peo- 


ple called Puakers, who in caſes where an oath is required 
from others, may. make a ſolemn affirmation that what 


they ſay is true ; and if they make a falſe affirmation, they 
are ſubje& to the penalties of perjury, But this relates 
only to oaths to the government, and on public occaſions ; 
for Quakers may not give teſtimony in any criminal cauſe, 


 &c. Stat. 7 & 8 Will. 3. c. 34. and 22 Geo. 2, c. 46. 


See Quakers. 

Afozare, To ſet a value on a thing. Et guod amercia- 
ment, prediftor. tenentium atforentur et taxenter per ſacra- 
mentum parium. Charta anno 1316. apud. Thorn. Cowel. 
Du Freſne. Es 4-51 hg 

Afﬀo2atus, Apprized or valued, as things vendible in a 
Retinuet Rex poteſtatem pardonandi ei 
omnimada amerciamento tam afforata, quam non afforata, 
tam de fe quam dz omnibus hominibus, Cartularium Glaſton. 
MS. fo. 58. Cowel. Du Freſne. bel 

Afozciamentum curiae, The calling of a court upon 
a ſolemn and extraordinary occaſion.—— Faciunt bis in 
anno rettum ad hundredum  ip/ins abbatis de Niwetone, ” 
ud cur, Fokedoy, et ad feſtum 8. Martini ; et ad affor- 
ciamentum curiz, quotieſcunque latro adjudicandus fuerit, 
vel quum aliqua loquela ibi fuerit, que terminari non poterit 
ſme afforciamento curiz. Cartular. Glaſton, MS. fo. 43. 
Cowel, E031 | 

Afto2ciament, A fortreſs or ſtrong hold, or other for- 
tiication. —— Pro reparatione murorum et, aliorum- affor- 
ciamentorum die civitatis. Pryn's Animhd. on Coke, fo. 
184. Faciendo unam ſeftam per afforciamegtum ad curiam 


Dunbam-Maſſa. Charta Will. de Tabley * tempore Ed. 1. 


Cruel. _ 
A\ſozriare, Signifies to add, increaſe or make ſtronger : 
Cum juratores in veritate dicenda ſunt fibi contrarii- de con- 
cio curie atforcietur aſliſa, [that is, lets the witneſſes be 
increaſed] ita quod apponantur ali. juxta numtrum majaris 
partis, que difſenſerit, Bratt. lib. 4. c. 19. Cowel. | 
Afﬀozeft, ( Afore/tare) To turn ground into a foreſt. 
Chart. de Foreſt. c. 1. et 30. An, © Hen. 3. When fo- 
reſt ground 1s turned from foreſt to other uſes, it is called 


diſafforeſled. See Foreft. 


- 
- 


2 fray, Is derived from the - French. word effrayer, to 


offright, and it formerly meant no more ; as where per- 
ſons appeared with armour or weapons not uſually worn, 
to the terror of others ; and fo is the word uſed in the 


Sworn the ——day of hi before——. 
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| ſtatute of Northampton, 2 Ed. 3. c. 3. It is now com- 


monly taken for a ſkirmiſh, or fighting between two or 
more : in our books it is many times confounded with an 


|  afſault,. as appears by Lambard, in his Eirenarcha, lib. 2. 


c. 3- & lib. x. c. 17, Yet, as it is there ſaid, they dif- 


party, an offray is a wrong to the commonwealth, and 
therefore both inquirable and puniſhable in aleet. It may 
be ſaid likewiſe, that an aſſault is but of one fide, but an 
afray is the fighting of many together : beſides this ſigni- 

cation, it may be taken for a terror wrought in the ſub- 


ject by an unlawful fight of violence, &c. as if a man 


ſhew himſelf furniſhed "with armour or weapons not uſu- 


C 5 Cowel. | 
rd Coke defines this word thus : An affray is a public 


cauſe it affrighteth and maketh men afraid, 3 'Inft. 
I58. | hh re F-4 | | 
*F rom this laſt definition it feemeth-clearly to follow, 
that there may be an aſſault, which will not amount to 
an affray as where it happens in a private place, out of 
the hearing or ſeeing of any, except the parties concerned, 
in which caſe it cannot be ſaid to be to the terror of the 
people. 1 Hawk. 134. | " 
Alſo it is ſaid, that no quarrelſome or threatening 


words whatſoever ſhall amount to an affray 3 and that no 
| one can juſtify laying his hands on thoſe who ſhall barely 


quarrel with angry words, without coming to blows ; yet 
it ſeemeth, that the conſtable may, at the-requeſt of the 
party threatened, carry the perfon who threatens to beat 
him before a juſtice in order to find ſureties, 1 Hawk. 
Alſo, it is certain, that it is a very high offence to 


duel, or to be the meſſenger of ſuch a challenge; or even 
barely to endeavour to provoke another to ſend a chal- 
lenge, or to fight ;' as' by diſperſing letters to that pur» 
poſe, fulb of refleCtions, and infinuating a deſire to fi_ht. 
t Hawk. 135. | Fo 
carry in them ſo much terror as to amount to an aſfray, 
yet it feems certain, that in ſome caſes there may be an 
affray, where there is no aCtual violence ; as where a man 
arms himſelf with dangerous and unuſual weapons, in ſuch 
a- manner as wilt naturally cauſe a terror to the people ; 
which is faid to have been always an offence at the Com- 
mon Law, and is ſtrictly prohibited by flatute: for by 
2 Ed. 3. c. 3. it is enaCted, that no man of what condition 
ſever, except the King's ſervants, in his preſence, and bis 
miniſlers in executing their office, and ſuch as be in their 
company aſſiſting them, and alfs upon a cry made for arms to 
keep the peace, ſhall come before the King's juſtices, or other 
of the King's minifters doing their office, with force and arms, 
nor bring any force in affray of peace, nor go nor ride armed, 
by night or day in fairs or markets, or in the preſence of the 
King's juſtices or other miniſters or elſewhere ; upon pain to 
forfeit their armour to the King, and their bodies to priſon 
at the King's pleaſure. And the King's juſlices in their pre- 
fence, ſheriffs and other minflers in their bailiwicks, lords 
of franchiſes and their bailiffs in the ſame, and borough=bolders, 
con/tables and wardens of the peace within their wards, 
ſhall have power to execute this att. And the judges of aj- 
fize may puniſh ſuch officers as have not done their duiy 


herein, 


Upon. a cry made for arms to keep the pace]. It is holden 


the intention-of this ſtatute, who arms himſelf to ſuppreſs 
dangerous rioters, rebels, or enemies, and-endeavours tq 


ſuppreſs or refiſt ſuch diſturbers of the peace and quiet of 


the realm. 1 Hawk. 136. 


In affray of peace] En effrayer de la pres ; Lord Coke 
has it pars, of the country, or the -people ; and fo, he 
obſerves, that the writ grounded vpon this ſtatute faith, 
In quorundam de populo terrorem ; and therefore the 
printed book, in affray of feac?, ought to be amended. 


PWT 
LO CEE— 


3 Inft, 158. 


And 


fer in this, that where an a//ault is but a wrong to .the 


ally worn, it may ſtrike a fear into others unarmed ; and 


ſo it is uſed in ſtat. 2 Ed.3.c. 3. 4 Hen.6.c. 3. 8 E. 4. 


offence to the terror of the King”s ſutjetts, ard ſo called, be-. 


challenge another, either by word or letter, to fight a 


But although no bare words, in the judgment of law, 


upon theſe. words of exception, that no perſon'is within 
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2rms is within the meaning of this ſtatute, unleſs it be 
accompanied with ſuch circumſtances as are apt to terrify 
the people ;| from whence it ſeems clearly to follow, that 

rſons of quality are'in no danger of' offending agaitiſt 
this ſtatute, by wearing common weapons, or having their 
uſual number of attendants with them, for their orna- 
ment or defence, in ſuch places, and upon ſuch occaſions, 


in which it is the common faſhion to make uſe of them, | 


without cauſing the leaſt ſuſpicion of an intention to com- 
mit any a& of violence, or. diſturbance ofthe peace. 


Nor to go nor ride armed] It.is holden, that a man can- 
not excuſe the wearing ſuch armour in public, by alledg- 
ing that ſuch a one threatened him, and that he wears it 
for the ſafety of his perſon from his affault ; but it hath 
been reſolved, that no one ſhall. incur the penalty of the 
ſaid ſtatute for aſſembling his neighbours and friends in his 
own houſe, againſt thoſe: who threaten to do him any 
violence. therein, becauſe a man's houſe is his caſtle. 
1 Hawk. 136. Ne. 4 


Their bodies to priſon] The ſtatute of 20-R. 2. C Is 
adds a fine likewiſe. 


Wardens of the peace) It is holden that any juſtice of 
the peace, or- other- perſon who is impowered to execute 
this ſtatute, may proceed thereon ex officio ; and if he 
finds any perſon in arms, contrary to the form of the 
ſtatute, he may ſeize the arms, and commit the offender 
to priſon ; and that he ought allo to make a record of the 
whole proceeding, and certify the ſame into the Exchequer. 
x Hawk. 135: b75; 

. It ſeems agreed, that any one who ſees others fighting 
may lawfully part them, and alſo ſtay them till the heat 
be over, and then deliver them to the conſtable to be 
carried ; before a juſtice to find ſureties for the peace. 
I Hawk. 136. Se.2$® | . 

And the law doth encourage him hereunto ; for if he 
receives any harm by the aftrayers, he ſhall have his re- 
medy by law againſt them; and if the affrayers receive 


hurt, by the endeavouring only gon them, the ſtanders | 


by may yur the ſame, and the yers have no remedy 
by law. 3 [n/t. 158, © 555 ent? | 

| _ But if either of the parties be flain, or wounded, or'fo 
ſtricken that he talleth down for dead; in that- caſe - the 
ſtanders by ought to apprehend the party ſo ſlaying, 


wounding, or ray ny or to endeavour the ſame, by hue 
and cry; or elſe for his 


prifoned. 3 1nfe. 158. LED 
It ſeems agreed, that a conſtable is not only impowered, 


as all private perſons are, to patt an affray which happens | 


in his preſcnce ; but is alſo bound at his peril to uſe his 
beſt endeavours to this purpoſe 3'and not only to do his 
utmoſt himſelf,- but alſo todemand the aſſiſtance of others, 
which if they refuſe to give him, they are puniſhable with 
fine and impriſonment. 1 Hawk. 137. v7 HT 
And it is ſaid,” that if a conſtable ſee' perſons either ac- 
tually engaged-in an affray, as by ſtriking or offering to 
ſtrike, or drawi 8 their weapons, 'or the like ; or upon 
the very point of -entering upon an affray, as where one 
ſhall threaten 'to: kill, | wound; or beat another, he may 
either carry the offender before a juſtice, to find ſureties 


for the peace, or he may impriſon him of his own autho- 


rity for a reaſonable time, : till the heat ſhall be over, and 
alſo afterwards detain him till he find ſurety by obliga- 


tion : but it ſeems, that he has no power to impriſonfuch: 


an offender in any other. manner, 'or for any other pur- 
poſe ; ſor he cannot juſtify the committing an affrayer to 


gaol, till he ſhall be puniſhed for his offence : and it is 


ſaid, .that he ought not to lay hands on thoſe, who barely 
contend with hot words, *without any threats of perſonal 
hurt ; and that all which he can do in ſuch caſe, is to 
command them, under. pain of impriſonment, to ayoid 
fighting. 1 Hawhk. 137+ © 7 ; =D "8 

— But he is ſofar entruſted with: a power over all aQual 
affrays, that though he himſelf is a ſufferer by them, and 
therefore liable to be objefed againſt, as likely tobe par- 
| ball in his own cauſe, yet he may ſuppreſs them ; and, 


And it is holden upon theſe words, that no wearing of | 


dangerouſly. Dat, 36. 


eſcape they ſhall be fined and im- | 


| the county afore/aid; being arrayed an 


thereſore, if an aMault 'be made” upon him, ke'vriny hot 


only defend himſelf, but alſo: imprifon the offender, in 
the ſame"manner as if he were no way a party. ' 1 Hawk. 


I'3 $E -'4 a - ' 2a 
ie an affray be in an houſe, the conſtable may break 
open the doors to preſerve the peace ;' and if affrayers fly 
to an houſe, and he follow with freſh ſuit, he may break 
open the doors to take theri. 1 Hawk. 147. "ITY 
But it is faid, that a conſtable hath no power to arreſt 
a man for an affray done out of his own view, without 
a warrant from a juſtice, unleſs a felony were dorie, or 
likely to be done ; ,for it is the proper bufineſs of a conſta- 
ble to preſerve the peace, and not to puniſh the breach 
it. 1 Hawk. 137, fo as. | 2 
In a very dangerous affray, a conſtable can juſtify com- 
mitment, till the offenders find ſureties for the peace: 
Lamb, 139. He may likewiſe put the affraye#s in the 
ſtocks till he.can procure-proper aſliſtance to convey them 
to gaol. Dalt. F. Fs OY | Fe 
In caſes of affrays, the conſtable muſt apprehend the _ 
perſons offending before the affray is over, or elſe he: may. 


-not do it without a warrant from a juſtice, except” it be 


in an extraordinary caſe ; as where a perſon” is wounded 


In caſe of a ſudden «ay, through paſſion or exceſs of 


drinking, the conſtables may put the perſons in priſon, if 
{there be.one in the vill, until the heat of their paſſion and 


irſtemperance is over, though he deliver them afterwards z' 
or till he can bring them before a juſtice of peace, and 
that to avoid the preſent danger. 2 Hales Hift.” P. Ci 

5z YO, ye: rs Sat 
es ph ' conſtable is hurt in an affray, he may have his re- 
medy by aCtion of treſpaſs, and haye good damages; but 
the affrayers, if they are hurt, ſhall have no remedy. 
Lamb. 141. And where any other perſons receive harm 


from the affrazers, they may have remedy by aCtion againlt . 
them. Dale. 35. ; pa 


There is no doubt but that a juſtice of peace may and 
muſt do all ſuch things to that purpoſe, which a private 
man or conſtable are cither enabled or required by the law: 
to do: but it is ſaid, that he cannot without a warrant 
authorize the arreſt of any perſon for an affray out of his 
own view; yet it ſeems clear, that in fuch caſe he may 
make his warrant to bring the offender before him, in 
order to compel him to find ſureties for the peace. 
rt Hawk. 137. nt. LT 93 

All affrays in general are puniſhable'by fine and impri> 
ſonment, 1 Hawk. 138. wet Phosh, de tia 


An indiment for an. affi ay«. 


' - The jurors for our ſovereign lord' the King upon their cath 
preſent, that A. B.'of ——— inthe county of =—— and 
'C. D. of — in the ſaid county, with force and arms, 
that is to fay, with ſwords, flaves, and 'other warlite in- 
firuments, on the =—— day of ——— in the ——— year 
of the reign of our ſovereign lord George the Thirdy by the 
grace of God, of Great-Britain, France, and Ireland, 
King, defender of the faith, and fo JT0 at — int 
unlawful'y aſſembled 
together in a warlike manner, did make an affray, to" the 
terror and diſftuir bance' of divers of the ſubjefts of our fove- 
reign lord the” King then and there being, and' to the evil 
example of all other the liege people of our ſaid ſavere gn lord 
the King, and againſt the peace of our ſaid lord the King, bis 


crown and dignity. 


_ 'Afﬀreightment, © Afretamentum) The freight of a ſhip, 
from the French fret,” which fignifies the ſame. Pat. 
11 Hen. 4. Cowl, rae 

Affri, velooff'a, Bullocks, or horſes, or beaſts of the 


plough. Vicecomes liberet ei omnia catalla 4ebitoris, ex- 


Ceptis bobus & affris caruce. Wefim. 2. c 18. Et com- 
muniam paſlure ad decem boves & duos atfros an pre- 
dittis paſturis. Mon. Angl. par. 2. f. 291. Andin the 
- county of Northumberland, the people to this day call a 
dull or flow horſe, a falſe aver or afer, Speim. Gleff. 
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Ffcican company, The royal African company of mer- 
chants eſtabliſhed by King Charles I, for trading to 
Africa ; and all perſons may trade thither as well as the 
company, paying 10 per cent. on exportation of goods, 
for maintaining the forts, &c. and the like duty upon 1m- 
portation ; on payment of which duties they ſhall be 
proteted in their trade. . Stat, g & 10 I, 3. Vide 
Merchant. See fat. 23 Geo, 2. c. 31. for extending and 
improving the trade to Africa, and tat. 24 Geo. 2. © 49- 


and alſo flat. 25 Geo. 2. c. 4G. for the application of a ſum 


of money therein mentioned, granted to his majeſty, for 
compenſation to the African company, for their charter, 
jand, forts, caſtles, ſlaves, military ſtores, and other ef- 
fefts; and to veſt the lands, forts, caſtles, flaves, mili- 
tary ſtores, and other effeCfts, in the company of mer- 
chants trading to Africa, &c. ; 
The fort © c—_—_ and its dependencies, veſted in the 
can company, £0. 7. Cl. 20» | 
ERP Frith Fo | 80a nt veſted in the crown.— 
The trade to Africa declared open to all his Majeſty's ſub- 
jects, 5 Geo. 3+ C 44, | 
a > Ivy The impreſſion or image of any thing on a 
ſeal, Ego Dunſtanus hanc libertatem crucis agalmate con/ig- 
navi, ——Chart. Edg. Reg: pro Weſtmonaſt. Eccleſ. ann. 
698. Cowel. : 
Age, (tas, Fr. aze) In common cceptation Ggnifies 
a man's life, from his birth to any certain time, -or the 


' day of his death: it alſo hath relation to that part of 


time wherein men live; but in the law it is particularly 
uſed for thoſe ſpecial times which enable perſons of both. 
ſexes to do certain aQts, which before through want of 
years and judgment they are, prohibited.to do. As for 
example z a man at twelve years of age ought to take the 


oath of allegiance to the king : at fourteen, which is his 


age of diſcretion, he may conſent to marriage, and chooſe 
his guardian ; and at twenty-one he may alien his lands, 
goods and chattels : a woman at nine years of age is dow- 
able ; at twelve ſhe may conſent to marriage ; at fourteen 
ſhe is at years of diſcretion, and may chooſe a guardian ; 
and at twenty-one ſhe may alienate her lands, &c. 1 Inft. 
78. There are ſeveral other ages mentioned in our an- 
cient books, relating to aid of the lord, wardſhip, Oc, 
now of no ufe. Cs. Lit. 78. 'The age of twenty-one 
is the full oge of man or woman ; which enables them to 
contract and manage for themſelves, in reſpect to their 


eſtates; until which time they cannot aQt with ſecurity 


to thoſe who deal with them ; © their acts are in molt 
caſes either void or voidable. Perk. Buta perſon under 
twenty-one may contract for neceffaries ſuitable to his 
quality, and it ſhall bind him ; alſo one under age may 
be executor of a will. 1 /n/t. 194i. And at fourteen 
years of age a perſon may diſpoſe of goods and perſonal 
eſtate by will ; though not lands till the age of twenty- 


one. It hath been adjudged, that if one be born on the | 


firſt of February at 11 o'clock at night, and the laſt of Fa. 
2uary in the one and twentieth year at one o'clock in the 
morning, he makes his will of lands, &c. and dies; yet 
fuch will is good, for he then was of age. A4od. Caſ. 260, 
A perſon under the age of twenty-one may make a pur- 
chaſe ; but at his full age he may agree or diſagree to it. 
1 Int, 2. So where perſons marry, the man under age 
of fourteen, or the woman within twelve, they may dif- 
agree to the marriage at thoſe ages: and the law is the 
fame in other caſes. Perſons under the oge of fourteen, 
are not generally puniſhable for crimes : but if they do 
any treſpaſs, wi muſt anſwer for the damage. 1 nfl. 
247. 2 Roll. Abr. 547. Fourteen is the age by law to 
be a witneſs ; and in ſome caſes a perſon of nine years of 
age hath been allowed to give evidence. 2 Hawk. 434. 

one may be a member of parliament under the oge of 
twenty-one years; and no man can be ordained prieſt 
till twenty-four ; nor be a biſhop till thirty years of age. 
By ſtatute Y/e/im. 1. 13 Ed. 1. c. 47. age ſhall not delay 
the demandant in a writ of entry upon diffeifin in the 
Per. By fiat. Glouc. 6 Ed. 1. c. 3 Nonage of the plain- 


tf ſhall not delay the taking an inqueſt in mort d'ance/trr, | 


Age ſhall not be allowed the vouchee in Cui in vita, 
by ſtat. Je/im 2. 13 Ed, 1. c. 49. The full age of a 
man or woman to alien, Go let, contraQt, &c. by 
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the Civil Law, is 25 Fears - for then the Romans allowed 


men to have plenam maturitatem, and the Lombards at 19 


years. Co. Lit. 78. b. wa ; 
By the law of Scotland, a woman cannot cntraberes 
on/alia before her age of ſeven years. 4 Rel. 342. But 
y the Common Law of England, perſons may marry at 
any age : and upon ſuch marriage the wife ſhall be en- 
' dowed, if the attain the age of nine years, of whatſoever 
age her huſband be ; but not before the age of nine years. 
Co. Lit. 33. a. And if the huſband alien his land, and 
afterwards his wife attain the age of nine years, fhe ſhall 
be endowed of the land ſold before: and if there be a 
writ to the bifhop to certify, whether they were ever cou- 
pled.in lawful matrimony, he ought to certify that they 
were, of what age ſoever the huſband be. Co. Lit. 33. a. 
Reſolved, Dyer 369. PA | 
By the law of Scotland, and the Civil as well as the 
Common Law, the age of conſent to marriage of the man 
is the age of 14 yeafs. 1 Rol. 342. The age of the wo- 
man by the Civil and Common Law, is the age of 12 years. 
1 Rel. 342. By the law of Scotland it is at the age of 14 
years. 1 Rol. 342, 


If at the time of the marriage the huſband be above 14, 


and the wife under 12, when ſhe attains the age of 12 
years, the huſband may diſagree as well as the wife, and 
ſo vice verſa. Co. Lit, 79. | 

A diſagreement to the marriage, before the age of con- 
ſent, is of no force ; for, if the huſband diſagree before 
14, and marry another, the iſſue of the ſecond marri 
is a baſtard. 1 Kol. 341. Contra Dyer 13 @\in Marg, 
If after the age of conſent, the huſband or wife diſagree 
by parol, yet cohabit as huſband and wife, this amounts 
to an agreement. 1 Rol. 341. 
OM other matters, ſee title Jnfant, and 2 Yn, tit. 

&*s 

Age pier, (Atatem precari, or etatis precatio) Is when 


an ation being yg ns againſt a perſon under age for 


lands which he hath by deſcent, he by petition or motion 
 ſhews the matter to the court, and prays that the aQtion 

may ſtay till his full age, which the court generally agrees 
to, Termes de la Ley. 

But as a purchaſer, a minor ſhall not have age priey, 
nor in a writ of afliſe, becauſe it is of his own wrong, and 
this writ ſhall not be delayed ; nor in a writ of dower ; 
nor in a writ of partition, flat. 3 Ed. 1. 38 Ed. 2. 
Hob. 342. In a writ of debt againſt an heir, he ſhall 

| have his age, for at full age he may plead riens per deſernt, 
or a releaſe to his anceſtor, and be diſcharged. Danv. Abr. 
259. See Parol Demurrer. - Pa 
Agelocum, Littleborough upon Trent. 
| NUgenfrida, 'The lord or owner of any thing St prrens 
| non fuerit ibi ſeptus quam ſemel det agenfrida unum ſolidum. 
Leg. Inz, c. 50. apud Brompt. c. 45. Cowel. 
,genyine, A gueſt who ſtays at an inn three nights ; 
after which he is accounted one of the family. Sce 
Poghenhme. | 72 
Agent and patient, Is the perſon who is the doer of a 
thing, and the party to whom done: as where a woman 
' endows herſelf of the beſt part of her huſband's poſſefſions, 
this being the ſole 2Ct of herſelf to herſelf, makes her agent 
and patient. Alſo if a man be indebted to another, and 
afterwards he makes the creditor his executor, and dies, 
the executor may retain ſo much of the goods of the de- 
> ceaſed as will ſatisfy his debt ; and by this retainer is og-14 
and patient, that is, the party to whom the debt is due, 
on the perſon that pays the ſame. But a man fhall not 

judge in his own cauſe, guia 1niquum ef? aliguem ſug re 
of ran, 8 Rep. 138. je . har 

Aggregate Fund, See Funds. - 

Agild, Signifies to be free from penalties, not ſubject to 
the cuſtomary fine or impoſition. Sax. agild,« ſine mula. 


h— 


Leges Aluredi, cap. 6. Si utlaga efficiat ut occidatur, pro 


20 quod cantra det refium & regis imperium flet—jaceat agild. 
| In leg. Hen. 1. c. 88. Agilde was a perſon fo vile, that who- 
ever killed him was to pay no mulct for his 'death. —Cowe!. 

Agiler, from the Sax. a, privative, and gilt, culpa, An 
obſerver or informer, ee 9g hy 
Agillarius, A hey-ward, herd+ward, or keeper of cat- 


: 
' 


tle in a field. Towns and villages had their heywards, 
| con 


E 2K 


to ſuperviſe and guard the greater cattle or common herd 


of kine and oxenz and keep them within dug beunds 3 
and if theſe were ſervile tenants, they were privileged 
from all cuſtomary ſervices to the lord, becauſe they were 
preſumed to be always attending their duty, as a ſhepherd 
on his flock z and lords of manors had likewiſe their x: 4 
wards to take care of their tillage, harveſt-work, ©&c. 


and ſee that there were no encroachments made on their | 


 lordſhips 3 but this is now the buſineſs of bailiffs. Cowel. 
See Kennet's Parach. Antiq. 534, 570- : | 
Agift, (from the French gi/fe, a bed or reſting-place) 

Significs to take in and feed the cattle of ſtrangers in the 
King's foreſt, and to colleCt the ayer due for the ſame. 
Chart. de Forefla, 9 H. 3 c. 9. the officers appointed for 
this purpoſe are called agi/ters, or giſi-takers, and are 
made by the King's letters patent: there are four of them 
in every foreſt wherein. the King hath any pawnage. 
Manw. For. Laws 80. they are alſo called agi/tators, to take 
account of the cattle agi/led. Cowel. 

 Agiftment, ( Agi/famentum) Is where other mens cattle 
are taken into any ground, at a certain rate per week : 
it is ſo called, becauſe the cattle are ſuffered ge/er, that is, 
to be levant and couchant there ; and many l 6p farms 
are employed to this purpoſe. 2 nf. 643. 

call cattle which they thus take in to keep gi/ements; and 
to giſe or juice the ground, is when the occupier thereof 
feeds it not with his own ſtock, but takes in the cattle of 
others to agi/? or paſture it. Ag;/tment is likewiſe the 
profit of ſuch feeding in a ground or- field ; and extends 
to the depaſturing of barren cattle of the owner, for which 
tithes ſhall be paid to the parſon. 
ſea-banks, where lands are charged with a tribute to keep 
\ out the ſea. . Terre agiftate are lands whoſe owners 
are bound to keep up the ſea- banks. Cowel. Spelman. See 
- Fo2eft. | 
 Amtatio animalium in fozefta, The drift of beaſts in the 
foreſt, Leg. Foreſt, 


Agius, (Gr.) 5. e. Holy.—— Ego triumphalem trophaum 


ogie crucis impreſſi, Mon. Angl. p. 15, 17- 

Agnus D.1, A piece of white wax in a flat oval form, 
like a ſmall cake,' ſtamped with the figure of a lamb, and 
conſecrated by the pope. By ſtatute 13 Eliz. c. 2. Agnus 
dei, croſſes, Wc. arc not permitted to be brought into this 
kingdom, on pain of a pramunire. See Kiome, ; 

2graria lez, A law made by the Romans for the diftri- 
bution of lands among the common people. Cowel, 

Agreement. An agreement is the conſent of two or 
more perſons concurring, the one in parting with, and 
the other in receiving tome property, right or benefit ; 
the notion of contratting or. entering into agreements 
aroſe from the increaſe of commerce, and the neceſſity 
men were.under of bartering their ſuperfluities for things 
of real uſe, and which lay out of the way of their ac- 
quiring ; that men ſhould execute their agreements and 
perform their promiſes, though made without writing or 
conſideration, is enjoined by the law of nature; but in 
civil ſocieties, and in our's in particular, circumſtances are 
required which protect the weak, and thoſe who are under 
the power of others ; alſo proviſion is-made againſt fraud 
and circumventioa ; and that no man ſhould be injured 
in his property by the turn of any unwary expreſſion. 
1 New Abr. 67. 2 | 

An agreement is defined aggr-gatio mentium in re aligua 
aa vel facienda. Plowd. 17. a. Though a contract 
executed with all the folemnity required by law, may 
Properly be called an agreement; yet, in the more com- 
mon acceptation of the word, articles, minutes, an eſ- 
crow, Oc. containing ſomething preparatory to a more 


ſolemn and formal execution, are called agreements, 1 ' 


New Abr, 67. 


Under this head is conſidered, 


1. Who are capable of contrafting and binding themſelves 
or «thers by their agreements, 


2. Agreements which are good in law, and will be decreed 
to be Jpecrfically performed in_a court of equity ;« and the man- 
ic 


ner in which they are #0 be performed, 


Vo. 1. N® », 


ur graziers" 


There is agi/iment of 


AGR. 


_ 


3 Parel agreements, and ſuch as may be ſaid to be within 


the Rlatute of rauds and perjuries. 


1. Who are capable of contrafting and binding themſelver 


or others by their agreements, VIEeO on 
A perſon non compos is not capable of entering into any 
agreement, for an agreement is an a& of the | under: 
ſtanding which they are incapable of ; and therefore they 
are to be under the care of their curators or guardians, 


a commiſſion from the public. 1 New Abr. 67. See title 
Tdeots and Lunaticks. | 


Alfo an infant, fbr the ſame reaſon, is generally inca- 


pable of contracting. 


_ A wife during the intermarriage is incapable of — 
into any agreement i þdis, being under power of kerh 
band, See title Baron and fee. | ct 
| The anceſtor ſeiſed in fee may by his agreement bind 
his heir ; therefore if £. agrees to fell lands, and receives. 
part of the purchaſe-money, but dies before a conveyance 


1s executed, and a bill is brought againſt the heir, he will 


be decreed to convey, and the money ſhall go to the exe- 
cutor, Spegally if there are more debts due than the teſ- 
tator's perſonal eſtate is ſufficient to pay. 2 Vern. 215. 
Abr. Eg. 205. | 
So if a father conveys to a younger ſon, by a defeRtive 
conveyance, and dies, the heir at law in two eaſes ſhall 
be compelled to make ic good. x, Where there is a co+ 
venant for farther aſſurance, binding the heir, becauſe 
the heir fs bound by the covenant. 2. Where there is a 
proviſion made by the father in his life-time for the heir, 
or he hath ſuch a proviſion by deſcent from the father. 2 
New Abr. 68. | | | 
| Tf tenant in tail agrees to convey, or bargains and ſells 
the lands for valuable conſideration, without fine or re- 
covery, and dies before the fine or recovery be levied of 
ſuffered, the ifſue is not bound either in law or equity z 
for equity cannot ſet aſide the ſtatute de donis ; which 
lays, That volantas denatoris obſervetur ; nor can the coart 
ſet up a new manner of conveyancing, and thereby ſuper 
ſede fines and recoveries; for thereby the King would 
loſe the perquilites by fines, or the writs of entry and fines 
for alienation, Hob. 203. 1: Chan, Ca. 171. 1 Lev 
239. 2 Vent. 350. 


- A. ſeiſed of lands in tail, agrees with B. that he and 


his heirs ſhall enjoy the intailed lands, if A. and his heirs 
may enjoy his fee-fimple lands ; this agreement is executed 
accordingly, and B. had a decree againſt A. to levy a fine 
and ſettle it, purſuant to the agreement ; but A. died 
without doing it ; and though it was declared that 4. him< 
ſelf was bound by this agreement to convey, yet ſince he 
died before he executed the fine, his iſſue was not bound 
by the agreement ; but if the iſſue in tail had approved of 
his anceſtor's agreement, as he did in this caſe by entering 
on the lands of B. then it becomes his own agreement, 
and conſequently in equity he ſhall be obliged to perform 
it. 1 Chan, Ca. 171. | 

If there be tenant in tail in equity as of a truſt, or 
under an equitable agreement, and he for valuable con- 
fideration bargains and ſells the land without fine or 
recovery, this ſhall bind his iſſue, becauſe the ſtatute 
de donis doth not extend to it, being an intail in equity, 
and a creature of the court. x Chan. Ca. 234. 2 
Chan, Ca. 64. 1 Vern. 13, 440. ' 2 Vern. 1373, 583, 

02s > , 

. As tenant in tail is reſtrained from alienating the eſtate 
without fine or recovery, ſo he is from charging of it, 
or diſpoſing of the laſting improvements after his death ; 
therefore if tenant 1n tail ſells the trees growing on the in- 
heritance, the vendee muſt ſever them during the life of 
tenant in tail, for if he dies before they are cut down, his 
iſſue ſhall have them as part of the inheritance, and the 
vendee, though obliged to pay the whole ſum contracted 
for, yet ſhall not be allowed to cut down one tree after the 
death of the tenant in tail ; for as the tenant in tail has 
power over the inheritance but during his own life, ſo he 
cannot delegate that power to another but for the fame time, 
and conſequently whatever remains part of the inheritance 


at the death of the tenant in tail, at which time his-power - 
[over it ceaſes, muſt —— go to the heir to whom 


the 


- 


" 


- * 
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the inheritance belongs. Bro. Contra? 26.. 11 Co. 50. 


Pop. 194. | 


2. Agreements which are good in law, and will be decreed 


zo be ſpecifically performed in a court of equity ; and of the 
manner in which they are to be performed. 
In many caſes the party injured by breach of an agree- 
ment; may have a remedy either by aCQtion at Common 
Law, or have recourſe to a court of equity ; but here a ge- 
neral rule muſt be obſerved, that wherever the matter of 
the bill is merely in damages, there the remedy is at law, 
becauſe the damages cannot be aſcertained by the conſci- 
ence of the chancellor, and therefore muſt be ſettled by a 
Jury- See Abr. Eq. 16, 

ut if there be matter of fraud mixt with the damages ; 
as if A. ſues B, on a covenant at law for damages, and B. 
files a bill for an injunCion upon this equitable ſuggeſtion, 
that the covenant was obtained by fraud, if A. files his 
croſs bill for relief upon that covenant, the court will re- 
tain it, becauſe the validity of the covenant is diſputed in 
that court, and on a head properly cognizable there ; and 
therefore, if the validity of the deed be eſtabliſhed, the 
court will direCt an iſſue for the quantum of the damages. 
Abr. Eq. 17. 1 Chan. Rep. 158. 4 

So where the agreement is to do ſomething in ſþecie, as 
to convey lands, execute a deed, &c. there it will be pro- 
per to apply to a court of equity for a ſpecifick execution 
to which the party is intitied, if the agreement be good and 
ſufficiently proved, when otherwiſe he could only recover 
damages at law. 1 Chan. Ca. 42. 

Theplaintiff aſſigned ſome ſhares of the exciſe to the 
defendant, who thereupon covenanted to ſave him harm- 
leſs, and to ſtand in his place touching all payments to the 
King ; the plaintiff being ſued by the King, brought his 
bill to have the agreement performed in ſpecie ; and al- 
though it was inſiſted that the plaintiff izle recover da- 
mages at law, and that this was not a covenant for any thing 
certain, and by this means a maſter in Chancery was to 
tax damages inſtead of a jury ; yet it was decreed that the 
defendant ſhould perform his covenants; and it was di- 
rected to a maſter, that as often as any breach ſhould hap- 
pen, he ſhould report it ſpecially, that the court, if occa- 
ſion ſhould be, might direct a trial in a quantum damnificat'. 
1/ern. 189. 2 Chan. Ca. 146. 

So if a jointreſs brings her bill to have an account of 
the real and perſonal eſtate of her late huſband, and to 


have fatisfaftion thereout for a defeCt of value of her join- 


ture lands, which he had covenanted tobe and to continue 
of ſuch value ; and the defendant inſiſts, that this is a co- 
venant which ſounds only in damages, and properly deter- 
minable at law ; though it be admitted that a court of equity 
cannot regularly afſeſs damages, yet in this caſe, a maſter 
in Chancery may properly enquire into the value and de- 
fect of the lands, and report it to the court, which may 
decree ſuch defect to be made good, or ſend it to be tried 
at law, upon a guantum damnificat', Abr. Eg. 18. 

The condition of a bond was to ſettle certain lands in 
ſuch a manor, by ſuch a day ; the obligor died before the 
day ; ſo that the bond was ſaved at law, yet the court de- 
creed a ſpecifick execution, Abr. £4. 18. 

But here it muſt be obſerved, that agreements, out of 


which an equity can be raiſed for a decree in ſpecie, ought 


to be obtained with all imaginable fairneſs, and without 
any mixture tending to ſurprize or circumvention ; and 
that they be not unreaſonable in themſelves. Abr. Eg. 17. 

As where by a marriage agreement the ſon's intended 
wife was to have more than would have been left for the 
father (though indebted), his wife and two daughters un- 
preferred ; the court would not decree it, principally, by 
reaſon of the extremity of it, but left the party to his re- 
medy at law. 2 Chan. Ca. 17. 

So where 4. articled for the purchaſe of B.'s eſtate, pre- 
tending he bought it for one whom B. was willing to ob- 
lige, and thereby got it ſomewhat cheaper, when in truth 
he bought it for another; equity would not decree an exe- 
cution of this agreement, 1 Yern, 227. 

So where A. on a marriage of his daughter to B, cove- 


'nanted, that B. ſhould have his lands at his death cheaper 


than any other. perſon, and he lived twenty years after, 
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and deviſed to B. 10001. and to his daugbter, B.'s wiſe, 
5001. and he deviſed the lands to his grandſon ; the court 
refuſed an execution of the agreement, becauſe of the un- 
certainty of it ; and it not being mutual, B. not being 
bound to take it at any price. 1 New Abr. 70. 

An agreement for a purchaſe being obtained by an attor- 
ney from an old woman of ninety, and ſeveral ſuſpicious 
circumſtances appearing, the court would neither decree 
it to be carried into execution againſt the heir at law, nor 
to be delivered up upon a croſs bill exhibited for that pur- 
poſe, but left the parties to their remedies at law. 2 Fern, 
632. Green and Wood, 

| But as theſe caſes, and all others on this head, depend 
ſo much upon circumſtances, and are to ſtand or fall ac- 
cording to the degrees of fraud and circumvention attend- 
ing them, and proved in the cauſe, or by what appears 
unreaſonable on the face of them, I ſhall only obſerve 
that a court of equity will much eaſier be prevailed on to 
diſmiſs a bill which prays a ſpecific execution of an un- 
reaſonable agreement, than ſet aſide an agreement, though 
not ſtriftly fair, on a bill for that purpoſe ; for this de- 
prives the party of what he had a right to by law; and 


improvements, &c. 1 New Abr. 70. 3 Chan. Ca. 1306. 

1 Vern. 271. 2Pern. 15, 27. | 

As men have a property in their acquiſitions, ſo may 
they diſpoſe of them at their pleaſure, and without valu- 
able conſideration ; but if a man promiſes to convey lands, 
or to give goods without valuable conſideration, or with- 
out delivering poſſeſſion of them, this alters no property, 
nor has the party any remedy in law or equity, being 
nudum pattum unde non oritur ati. | 


is good in law, though there be no conſideration or no de- 
livery of poſſeſſion ; becauſe a man is eſtopped to deny 
his own deed, or affirm any thing contrary to the manifeſt 
ſolemnity of contrafting. Yelv. 196. Cro. Fac, 270. 
1 Brownl. 111. 6 Co. 18. b, - 

Alſo in equity voluntary conveyances are good againſt 
the parties, and cannot be revoked, nor will the court in- 
terpoſe in behalf of one volunteer againſt another ; but if 
they affect creditors, purchaſers or younger children, the 
court will ſet them aſide. 1 Chan. Rep. 173. 1 Fern. 
100, 464. | 

If there be a defeRtive conveyance, without an equit- 
able conſideration, a court of equity will not oblige the 
party to make it good, though there be a covenant for far- 
ther afſurances ; as if a man makes a feoffment to a ſtranger 
without livery, the feoffor or heir ſhall not be obliged to 
make good that feoffment, but it ſhall be conſtrued in equity 
to be an eſtate at will, as it is in law. 2 Yent. 365. 1 Vern. 
40. 2 Fern. 475. 

If an annuity is granted by one to his houſekeeper, 
with a bond for payment of it, and the bond is loſt, equity 
will decree-payment of the annuity ; for ſervice is a con- 
ſideration, and no turprs contraFus ſhall be preſumed unleſs 
proved. Abr., Eq. 24. | 


ſelves ; but if the agreement was to convey the lands, it is 
ſaid that the court would have decreed the agreement, 
though the party was not apprized what eſtate he had in 
the lands. 1 Yern, 121. wa: | 

If one is bound to tranfer 3007. Eafl- India ſtock before 
ſuch a time, which he negleQts to do, and ſtock is much 
riſen, he ſhall be obliged to transfer the ſtock in fþecre, 
and account for all dividends from the time that it ought 
to have been transferred. 2 Yern. 394. See Prec, in Chan. 


it a creditor agrees with a debtor to take leſs than his 
debt, ſo that it be paid preciſely at ſuch a day, and the cre- 
ditor fails of payment, he cannot be relieved, for cujus 2/7 
dare ejus eft diſponere. 1 Vern. 210. 1 Chan. Ca. 110. 

If money be lent on mortgage, at 5 per cent. and the 
mortgagor covenants to pay 6 per cent. it he made default 
for the ſpace of -ſixty days after the time of payment, if 
he makes default, the court will not relieve, this being the 


NE of the parties. 2 Fern, 134. he: If 


that where ſuch agreements are ſet aſide, it muſt be on 
refunding what was 6.na fide paid, making allowances for 


But if it be done by deed duly executed, under ſeal, this 


If an agreement be to quit the poſſeſſion of lands, the 
court will not decree a conveyance of the lands them- 
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tually, receive the ſame, or give ſomething in earneſt to 
bind the”bargain, or in part of payment; or that ſome. 
note or memorandum, in wri ings of the ſaid bargain b = 
made and ſigned by the is 30 be-charged, or. their - 
agents thereunto lawfully authoriſed,” OG 
In the conſtruCtion of this ſatbite, the following points” 


A 6 R 

\ If a leflee for a long term of years covenants to lay out 
2001. upon the premiſſes, within the firſt ten years, and. 
lays out but 307. and after the expiration of thirty years 
of the leaſe, the leſſor brings an aQtion of covenant, and 
recovers 1501. damages, equity will neither relieve againſt 
the damage, nor decree the money to be now laid out in 
improvements ; for though the damages ſeem exceſſive, 

et the jury were proper judges; for it is probable the | 
leflee would not be ſo cireful in laying it out in laſting 
improvements, as he would be were it laid out at-firſt. 
I Vern 316. | | 


_ 


s C 


have been reſolved. © 


gut for a ſpecific execution thereof,” 
and the ſubſtance of t 


- . - 


3. Parol agreements, and ſuch as may be ſaid to be within 


the flatute of frauds and perjuries. Hl PL 
Fre iden Law required no other ſolemnity in paſl- 
ing lands or tenements, but that of livery and ſeiſin, 


which being a tranſlation of the feud coram paribus curtis, | 


and teſtified by them, was held an att of ſufficient noto- 
riety to direft the lord of whom to demand his ſervices, 
and ſtrangers againſt whom to commence their aCtions ; 
but now by the ſtat 29 Car. 2, c. 3. ſe. 1. it is enaCt- 
ed, that ** all leaſes, eſtates, intereſts of freehold, or 
terms of years, or any uncertain intereſts of, in, or out 
of any meſſuages, 'manors, lands, tenements, or heredi- 
taments made or created by livery and ſeifin only, or by 
parol, and not put in writing, and ſigned by the parties 
| ſo making or creating the ſame, or their agents thereunto 
lawfully authoriſed by writing, ſhall have the force and 
effeC of leaſes or eſtates at will only, and ſhall not either 
in law or equity be deemed or taken to have any other or 
greater force or effect; any conſideration for making any 
ſuch parol leaſes or eſtates, or any former uſage to the 
contrary. notwithſtanding.” | | 
' $28. 2. ** Except leaſes not exceeding the term of three 
years from the making thereof, whereupon the rent re- 
ſerved to the landlord, during ſuch term, ſhall amount 
unto two third parts, at the leaſt, of the full improved 
value of the thing demiſed.” | 

Se. 3. Alſo it is enatted, that ** no leaſes, eſtates, or 
intereſts, either of freehold or terms of years, or any un- 
certain intereſt, not being copyhold or cuſtomary intereſt 
of, in, to, or out of any meſſluages, manors, lands, tene- 
ments, or hereditaments ſhall be aſſigned, granted, or ſur- 
rendered, unleſs it be by deed or note in writing, ſigned 
by the party ſo aſſigning, granting, or ſurrendering the 
ſame, or their agents thereunto lawfully authoriſed, by 
writing or by aCt or operation of law.” | 

Set. 4. And it rs farther enafted, that ©** no aCtion 
ſhall be brought whereby to charge any executor or ad- 
miniſtrator, upon any ſpecial promiſe to anſwer damages 
out of his own eſtate, or whereby to charge the defen- 
dant upon any ſpecial promiſe to anſwer for the debt, de- 
fault, or miſcarriages of .another perſon, or to charge any 
perſon upon any agreement made upon conſideration of 
marriage, or upon any contraCt or ſale of lands, tenements, 

or hereditaments, or any intereſt in or concerning them, 
_ or upon any agreement that is not to be performed within 
the ſpace of one year from the making thereof, unleſs the 
agreement upon which ſuch aCtion ſhall be brought, or 
ſome memorandum-or note. thereof ſhall be in writing, 
Hgned by the party to be charged therewith, or ſome other 
perſon by him thereunto lawfully authoriſed.” h 

Set. 7. It 1s enated, that ** all declarations or crea- 
tions of truſts, or confidences of any lands, tenements, or 
hereditaments, ſhall be manifeſted and proved by ſome 
writing ſigned by the party who is by law enabled to de- 
Clare ſuch truſt,” 

Seat. 4. * Provided that where any conveyance ſhall be 
made of lands or tenements, by which a truſt or conti- 
dence ſhall or may ariſe, or reſult by the implication or 
conſtruction of law, or be transferred or extinguiſhed by 
an aCt or operation of law ; then, and in every ſuch caſe, 
ſuch truſt or confidence ſhall be of the like force and ef- 
fe as the ſame would have been if this ſtatute had not 
been made.” 

See. 17. It is enafted, that ** no contraCt for the ſale 
of any goods, wares, and merchandiſes for the price of 10/. 
flerling, or upwards, ſhall be allowed to be , except 
the buyer ſhall accept part of the goods fo fold, and ac- 


| 


| 


tlement, to marry him. Abr. Eg. I9.. | 


So where a parol agreement was concerning the lend=. 


322. | | 

But where on a marriage treaty the lady's father pro-- 
poſed to give 4500/7. portion; and the huſband was to ſet- 
tle 4 or 5091. per ann. for a jointure, the father and in- 


tended huſband went to Mr. 1Minſhil's chambers, who 


hearing the propoſals on both ſides, took down minutes 
or heads thereof in writing, and the ſame day gave them 
to his clerk, to draw a ſettlement according to the terms. 
of the agreement : the next day the father fell ſick ſud- 
denly, and died in two hours after, and the. next morn- 
ing the matriage was conſummated.; and on a bill 
brought to have a ſpecific performance of the agreement, 
my lord Chancellor decreed it to be within the ſtatute of 
frauds, and ſaid he knew no caſe where an agreement, 
though wrote by the party himſelf, ſhould bind, if not 
ſigned or in paft executed by him ; and that thoſe prepa- 
ratory heads might have received ſeveral alterations or 
additions, or the agreement might have eriticely broke off 
upon ſome farther enquiry of the party's circumſtances ; 
and this decree was thought very juſt by the bar, who all 
agreed with my lord Chancellor, that if the marriage had 
been on the foot of this writing, and the father had been _ 
privy atid conſenting to it, that he ſhould afterwards have 
been obliged to exetute his part thereof. Abr. Eg. 21. 
On the marriage of the plaintiff with the defendant's 
daughter, the defendant promiſed to give her 450/. por- 
tion, and accordingly paid the plaintiff 200/. ia' part, 
but took a bond from him for it till a ſuitable ſettlement 
ſhould be made, and the defendant himſelf gave particular 
direQtions concertiing the ſettlement, which was drawn 
accordingly, and engrofſed; but before it was executed the 
plaintiff's wife died, and the bill was brought to have the 
2001. bond delivered up, and the remaining 250/. paid: 
the defendant pleaded the ſtatute of frauds and perjurizs 


| the agreement not being reduced'into writing, and fiened 
3 | £8 


ce 
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within the ftatute of frauds. 


A G R 


by the parties z and by way of anſwer, denied that the | 


2001. was paid in part of the portion, but ſaid it was lent 
to the plaintiff, and the bond given for it; and the plea, 
was allowed ; for if the marriage ſhould be looked upon 
a$ an execution of the agreement on one ſide, ſo as to' 
take it out of the _ftatute, it would entirely evade it ; for | 
all promiſes of this kind ſuppoſe a marriage either already 
had or to be had. 1 New Abr. 74. DON | 
There are ſeveral caſes in which it has been held, that 
a parol agreement in part executed ſhall be 
the whole ; but as thoſe caſes are not exaCtly ſtated or 
well reported, it will be fufficient to mention what ſeems 
to be the ſenſe of them, and what with any juſtneſs can 
be colleed from them, v:z. that if an agreement be made 
concerning-lands, though not in writing, and the party 
by whom it was made receives all or part of the _— 
equity will compel a ſpecific performance of the whole 
agreement ; becauſe this is out of the ſtatute, which de- 
figned to defeat ſuch agreements only, no part whereof 
was carried into execution, and are ſet up merely by parol; 
for that was the ogcaſion of the ſtatute of frauds and per- 
Furies, that perſons uſed to impoſe verbal agreements upon 
others, and by ſuch falſe oaths charge the parties in equity 
to perform ſuch agreements, though they had never been | 
made ; and therefore the mere parol proof of ſuch agree- 
ments concerning lands cannot be admitted in a court of 
equity; but where the price is paid, there it doth not 
ſtand upon the parol proof of the agreement only, but 
upon the execution of part of the agreement, which 1s 
evidence that the agreement was really made ; and there- 
fore there is the ſame reaſon that' the plaintiff in equity 


ſhould have the land for his money, as it is that he ſhould |} 


deliver the goods where he hath received the money ; but 
the doubt in theſe caſes is, what ſhall be a proof of the 
receipt of the money. Thus far it ſeems certain, that if 
the defendant in his anſwer confeffeth the receipt of the 
money for that purpoſe in the bill; or if he denies the 
money, and it be proved upon him by writing, as by 
letter under his hand, or other written evidence, he ſhall 
be obliged ſpecifically to perform the whole agreement ; 
becauſe he, hath carried part into execution ; but if the 
defendant confeſſes the receipt of the money, but ſays 
that he borrowed it from the plaintiff, and that he had 
it not in execution of that agreement; there he turns the 
proof of the agreement upon the plaintiff, and then the 
plaintiff muſt prove the receipt of the money by the de- 
fendant, for - purpoſe in the bill, by ſome written 
agreement. 1 Fern, 151, 159. 1 Vern. 363. 2 Vern, 
455. 1 Pern. 210, 220, 472. 2 Fern. 627. 1 Vern. 
240. 2 Chan. Caſ. 135. | 

If a man, on a promiſe of a leaſe to be made to him, 
lays out money on improvements, he ſhall oblige the 
lefſor afterwards to execute the leaſe, being executed on 
the part of the leſſee, and the leflor ſhall not be allowed 
to fake advantage of his own fraud, and run away with 
the improvements made by another ; but if no ſuch ex- 
pence had been on the leſſee's part, a bare promiſe of a 
leaſe, though accompanied with poſſeſſion, would be 


1 Vern. 159. See Prec. in Chan. 519. 

One that could read, agreed to take a leaſe for twenty- 
one years ; the leſſor himſelf drew the leaſe but for one 
year, and yet read it for twenty-one years, and after the 
expiration of the year cjeCted the leſſee. . On a bill brought 
to be relieved upon. this matter, which was proved, the 
court held it to be within the ſtatute of Frauds and per- 
juries, and diſmiſſed the bill with coſts, it being the plain- 
tiff's own folly, being able to read ; /ecus, if he had been 
unlettered. Skin. 159. ; | 

If a man purchaſes lands in another's name, and pays 
the money, it will be a truſt for him that paid the mo- 
ney, though there be no deed executed, declaring the 
truſt thereof ; for the ſtatute of frauds and perjuries ex- 
tends not to truſts raiſed by operation of law. 2 ent. 
361. I Vern. 369. | 

Alſo the following points have been reſolved in the 


above mentioned ſtatute. 


Common Law courts, fo the ſeveral branches 'of the. 


rformed in |} 


Preced, in Chan, 561. | 


& & K 

1. That the clauſe which enats, that no aCtion ſhall 
be brought, to charge an executor, &c. that this extends 
not to promiſes made before, though to be performed 
after the making of the ſtatute; for it would be apainft 
natural juſtice, that a promiſe made upon good conſider... 
ation fhould be deſtroyed by the retroſpect of a law 
"which none could divine would be made. 2 Jones 208. 
1 Vent, 330. 2 Med. 310. 2 Lev. 227. 2 Shno Rip. 


'2. That the plaintiff in his declaration need not ſhew 
| any note in writing, but it wilt be ſufhcient for him to 
produce it on the trizl ; but if ſuch promiſe 1+ pleaded in 
bar of another aQtion, it muſt be ſhewn to be in writing 3 
fo that it may appear to the court to be ſuch a promiſe 
| upon which an aQtion will lie. Razz. 450, 45H. 2: 
| Jones 158. 8. C. $7 

3- That the clauſe relating to marriage.extends as well 
'to'a promiſe to marry, as to the payment of marriage 
| Portions, &c., 3 Lev. bg, See Skin. 16, which feems 
cont”, 

| 4. That the clauſe which ſays, That no a#ion fhall be 


brought upon any agreement that 1s nat to be performed within 


| the ſpace of one year from the making thereof, unleſs it be in 


writing, extends not to a parol promiſe made to pay fo 
much money upon the return of ſuch a fhip, which ſhip 
happened not to return within two years after the promiſe 
| made ; for the ſhip by poſſibility might have returned 
within the year; and the clauſe extends only to fuch 
promiſes, where, by the expreſs appointment of the party, 
the thing itſelf is not to be performed within a year. 
1 Salk. 280. Skin. 326, 353. 8. P. | 

On the clauſe, That no ado ſhall be braught 6n a Pg 
| promiſe, to anſwer fer the debt, default, &c of anather, it 
has been reſolved, that if A. is about hiring a horſe from 
B. and C. to encourage him to. lend the horſe, promiſes 
that #, ſhould deliver him ſafe ; this is a coHyateral pro- 
miſe, and an undertaking within the ſtatute z for C. ſub- 
jets himſelf to an ation, on the breach of the original 
contract by . againſt whom detinwue lies on the bailment. 
So if two come to a ſhop, and one of them contraCts for 
| goods, and the ſeller does not chooſe to truſt him, where- 
| upon the other ſays, Let him have them, and I will un- 
dertake he ſhall pay you; but if the promiſe be, I will 
ſee you paid, or 1 will be your paymaſter, it is otherwiſe. 
So if A. comes to B. and tells him, Hire your horſe to 
F. S. and I will ſee you paid the hire ; thece the hiring 
1s to A. and not to F.S. who is conſidered as ſervant to 
A. So in all caſcs where the whole credit is given to the 
| undertaxer, or he alone liable to an action, 1 Salk, 27, 
28. 6 Med. 248, 249. 


_— tt. i. Ad 


Articles of Agreement for Sale of an Eftate. 


| Articles of Agreement, indented, made, concluded, and 
«29» upon, the day and year, &c. Between 4. B. 
of, &c. of the one part, and C. D. of, &c. of the 
other part, as followeth, &c. : 


"—_— 


x. a... AM. Ad 


Fir/t, the faid A. B. in conſideration of the ſum of, 
&fc. to be paid as herein after mentioned, doth covenant and 
agree with the ſaid C. D. that he the ſaid A. B. fhall and 
| wil, at the coſts and charges of ſaid C. D. en or before 
the day, &c. next coming, by ſuch conveyances, * ways and 
means in the law, as his counjel ſhall reaſcnably adviſe, well - 
and ſufficiently grant, convey, and aſſure to the ſaid C. D. 
| and his heirs, or to whom he or they ſhall appoint, and to ſuch 
uſes as he or they ſhall dired ; all that meſſuage or tenement, 
Sc. ſituate, fc. with covenants ta be therein contained, 
aga'n}t all incumbrances done or committ:d by him the ſaid 
A. B. or any claiming under him. Alſo, the ſaid C. D. for 
himſelf, his heirs and aſſigns, doth covenant and grant, to 
and with the ſaid A. B. his heirs and affigns, that the ſaid 
C. D. ſhall and will, on executing the jaid convegance, pay 
unto the ſaid A. B. his heirs or aſſigns, the ſaid ſum of 
&c. as and for the purchaſe maney for the jaid meſſuage, 
tenement, and premiſſes abave mentioned. Alſo, it 1s farther. 
agreed by and between the ſaid parties to theſe preſents, 


2 


that the ſaid C. D. his heir; and aſſigns, ſpall and may, 
62 


oh wit M. towards his. ow 
for li 


daughter ; bit this was L:<y awa 5 the ſtatute kN 
2.6 24. 


"This" itn ” which of eyie in, foxiner 
times; ſects fs 67 rover tous. Wi tg or | 
rather fromthe edt Yaw. , Grand Cu Cd & EF "I 18} 
* Ly differ from tix in" lf $16EiON 3 Wed An- 

tevied'#t the will of the” lord,. hrety 

er, but «its could not be Tovied but 

Teeful and cuftomaty ſo'to'46'; as to make the eldeſt fon 

aknight, ns 
from priſon, By ſtatute 34, d. 1. <& 1: It E, daine 

that fo King ſhall levy no aid or tax, PRION: ht parlis-| 

ment Cowel.. See Du Fre mes vero; Auxilium. he 

Aids, Pur faire fitz Chevalier, &c. re ulated, ſtat. Y/; fm. | 

3 £4. x. e. 36. 25 Ed. 1. c. 6. 15 Ed. flat. 3.11. 

Free-will aids not to be drawn into af 25 Ed. I, 


Dr 


Jes: I. & 5. 


_— to be taken but by comman aſſent, 25 Ed. 1 . flat. 
I. < 

No aid But by afſent of { parliament, 4 v7% 3: Hat. 2. 
c. 1. See Benevoleyces, Liberties. 

- Aid-pzaper, ( Ausilium perere) A word 34; uſe of in 


_ pleading; for a petition in court to, call in help from an- 


_ # prayer in aid of ati 


_ that; 


to the patty praying in,id, and to the 
giving him an opportunity of avoiding 
ight. As tenant 
by the curteſy, for term. of Years, Of: iro im- 
pleaded, may petere auxilium, that is, Pra d 0 þigy 
in reverfion z that is, defire the Fobre t It "rn may 
called by writ to alledge what he inks. roper nol v9 
es «my = right 'of the perſon calling him, and 
of his own.- . 50. . Aid ſhall, be granted to the 
defendant in FAS: rme, when the title of the land is 
in queſtion ; leffee” for years ſhall have ad, in treſpals ; 
and tenants at wilt : Dc teharits id, tail half 2c bays aid 
of him in remainder in fee ;. for, he hiraſelf bath the .in- 
heritance.' Danv. Abr. 292. Ina writ of rep EE Ag the 
avowry' being for areal ſervice: aid is granted before i fue; 
and: in" a&tion of treſpaſs after iſſue joined, i 
cauſe, it ſhall be had for the defendant, ane never for 
the plaintiff. Fenk. Cent. 64. Fitz. Abr..7., . There 
ought to 'be privity between. 2 perſon that joins in aid 
and the other to 'whom he is joined ;- otherwiſe joinder 
in aid ſhall not be ſuffered. Wet Z1 . ere .Is 
trons, by parſons, ViCars, t&c, and 
hetween coparceners, where one coparcener ſhall have aid 
of the. other to. recover pro rata. Co. Litt, And allo 
fervants, having done any thing lawfully in right of their 
a" f ſhall have aid of them. , Termes de 1a #7 


Aid of the King, (Augilium regis), 1s where. the. "King's 


this gives ſtren 
on likewiſe, F 


tenant wy ovs aid of '* Zing, on account of rent demar Hh 
of him Leo A city or. borough, \bat hold. a fee: | 
farm of the King, if any thing be demanded 


a wot g jen 
which belongs thereto, they may pray in aid ke 
and the King's bailiffs, colle&ors, or buuDuFa 1.5 AE 
Fn aid of the King. 
_—_ the King's counſel are heard to ſay what; they 
Rh fit,” for avoiding the Ki rejudice.; and, this. os 
ſhall not in any caſe be Bai ve My: iſſue ; becaule .the 


King ought not to rely upon the defence made jv another. 


ent. Cent. 64. Termes de la Ley 35. | 

By the / at. de bigamis, 4 Edw. 1. cap. 1, it is. enated 
here a. feoffment, with a charter: thereupon, 
rh af. 4 of the King, hath ſo much in it, that another 
perſon by a like feoffment, and like deed, ſhould be bound. 


to warranty, the, juſtices may not proceed. without -the, 
Kin 's commandment.” 


"V'ITe © Ne 7. 


y occab on 
ng it- was i 


the eldeft- davy hter, or redeem. The. Jor ip | 


Ju 
other perſon that harh an intereſt. j in the thing conteſted ; fit ſeiſitus, tc, See Plowd. Com: fo. 


*s 
unius Ah 


In.theſe caſes, the proceedings are | 


LETY 


ec8 ſhall have ſpecial, afliſe. of, the-chancellor's grant, 


wittidut other ſyitto,the King *. and if. the gatemtces-proy | 


fats 7-178 


iti aid, a drocedendo ſhall be need 
withoot other ſuit to. the King ; _—_ 
recover r_ againlt 


ed. by the 
and, in, caſe the 


the! PREMEess they Bl have evan da- 


Ly yo 02 againſt the King's 5 puryeyors for taking cattle; 
4 Witkout Sa oy for. them,,. the defendant ſhall not 

Hbaye aid of the King, 20 Hen. 6, .c, 8. 

n What manner the court. of Au 

nike, fatisfaftion where the King was. 


3 Hen. 8, .c- 39: /e@...58... 
6, 70"; d 9ots th "i 


"Aicr, fof the French _aieul, i. 2. avus ), ignifies a writ 
which lies where a man's grandfather;or. great —_— 
(cated, Befaile) being £1 of lands. and: a9 pos 
ce-limple, the day that he died, and a ſtranger: abat 
or entereth. the ſame day, and Woteſes the heir. of..his 
inheritance, -#, .N. _B. 222... The. aunt and. the niece 
ſhall join in a writ of azel of the, ſeifn, of .thein, 


ther z_ and the, writ..runs thus.:. R ne DO 8 b. _—_ 


entations: "thoald 


ound.to.warranty, 
34 59. 35. Hen, B.c. 29- 


eo &e, redd. B.. &&, D. unurm mM nagium, £9. 
. avus pred, B. & proauus pred. 


"And the cuſ- 
Part. 16:50. 3 


; Rt 


toms of azel and its <5 Wn 
Cowel. ' See Moztdanceftoz. 
Aifiamietta, Ayſaments, |e 
the French 91/2, FIR i, 
ready, FUELS bauger 
? mbrian; mh eeth, © | —__ _ a——_—_ 
demiles, a: Ry did include any liberty of paſſage, operi 
way, water-courlc, or . other cuſtomary benefit; for the 
eaſe and accommodation of, tenants, of 'the owners and 


inhabitants of any yn 
Cowel, © 


.-Air.and Calder, 
, Ald, Wor Pa 


the be Fung eithy, OG or 
thy:and the Gr} 
an 


lrg. 
begin. So” W or. 41d i in ”"R 


Ps? of places, lignify antiquity 3:as Alborovgh, Aldwarthy 
t ere "be| 


| &c. from the Saxon eald, 1..e; vetu/tai... Cowel. 
Alae eccleſiae, The wings. or fide, .i/les.of a church 3 
from the French, le3 ailes der Pegliſe.—— 4d baſes pilarie- 


rum murus erat tabulis marmoreis compoſitus, 


cingens et. hr 
ut 


Gaar 


qui chorum 
«. helohat lateribus gue alz 'vo- 
a os - in Poerats 

8 b ag. 8 'F « ; 


—TT 


rd "wy Putura 
& alangraril'& pro vadiis 
 Gowel. 1:11: 
Alba, I he 4/4 or oe" FY 
veſt, anciently hs in- divine Frey by he; officiating 


. | pticſts. It is likewiſe called camifies Prdarity tolarisy Ju 


bucula, &c. 

Alba firma, This pony is aſd. by: my. Jord Gale, and 
ſeems to > gn a yearly rent, or tribute;- x tenura 
in com. eſtmorland, ;/c er ung. per albam_ v& 


2 Infl. 10s 


alia FA cram, &c.. 
is qui centenaria five comin brandi enter: 


Cenſus annua 


dee alba ditta, quod non ex on Lab a ſeculi in, anno que 


tunc black-mail nunc hoc e oft cenſus vel firma. igra, ) 
ſed argento, hy goof 5 2-nje alto x tots Aria owel. 
Nivergelſum; The ind Ji” erga : ommis hams, 


&. habet albergellutn' .& 


glagium,- Iehery ſignibes a defence for the- nook. | 
en 611, Cowel ol 
T7 


CujMs. hered' 7 oof 


or gh OKs of wy nk. 


cofpellant ferret, lanteam-& 


' Ulbo- 
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conveniencts Jrom , 
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; 


ſuxplice or- white facerdotal | 


A'L E 

Albozough. See Eſurium. ' 
 Afbum, 1s a word made uſe of for white rent; paid i 
Glver. Rot. Parl. 6 Hen 3. Cowel,  _ 

Mldcr; Signifies the firſt; as alder be/, is the beſt of 
all ; alder liefe/?, the moſt dear. Cowel,  __. 

Alderman, (Sax. Zaldorman, Lat: Aldermannus) Hath 
the ſame fgnification as ſenator, or ſenior, or elder; and 
was the ſame among the Saxons as earl among the Danes. 
Camd. mY 107. But at this day, and long ſince, 
thoſe are called aldermen who are aſſociates to the civil 
magiſtrate of a city or town corporate. Stat. 24 Hen, 8. 
cap. 13. An alderman ought to be an inhabitant of the 
place, and reſident where he is choſen ; and if he re- 
moves, he is incapable of doing his duty in the govern. 
ment of 'the city or place ; for which he may be disfran- 
chized, 4 Mod. Rep. 36. Alderman Langham was a free- 
man of the city of Londen, and choſen alderman of ſuch 
a ward, and being ſummoned 'to the court of aldermen he 
appeared, and the oath to ſerve the office was tendered to 


him, but he refuſed to take it, in contempt of the court, 


E&c. whereupon he was committed to Newgatez and it 
was held good. March Rep. 17 
don, &c. are exempted from ſerving inferior offices ; nor 


ſhall they be put upon aſliſes, or ſerve on jyries, ſo long 


as they continue to be aldermen. ' 2 Cre. 585. - In Spel- 
man's Gloſſary we find that we had anciently a title of 
aldermannus totius Angliz ; witneſs this inſcription on a 
tomb in Ramſey abbey. — Hic requieſcit D. Alwinus, n- 
clyti Regis Eadgari cognatus, totius Angliz Aldermannus, 
a hujus facri caenobit miraculoſus fundator. See Spelman's 
Gloſſary at large on this word. | | 
Alderman was one of the three degrees of nobility among 


| the Saxons: MAtheling was the firſt, and thane the loweſt 


but alderman was the ſame as our earl, 'The word was 
diſuſed in the later ages of the Saxons, and in its place the 
word earl was introduced. It is certain that it was uſed in 
King Athel/lane's reign. It is true it literally imports. no 
more than elder ; but amongſt the Saxons it ſignified a 
duke, an earl, a nobleman, and ſometimes a FRgry 
but then he was called heretoga, viz. Mercna heretoga, 
alderman of ercland; which title he had in relation to 
his military power : but the title alderman ſhewed his civil 
Juriſdiftion ; which title afterwards was applied to a judge; 
as in the reign of King Edgar, Alwin, the ſon of Aihel- 
lane, is called aldermannus totius Angliz, that is, as Spel- 
man tells us, juſliciarius Angliz. Weg | | 
There was likewiſe aldermannus hundredi : which dignity 


was firſt introduced in the reign of Hen. 1. Among his | 


laws, cap. 8. we read, prefit autem ſingulis hominum novenis 
decimus, et toti fimul hundredo unus de melioribus, et wocatur 
aldermannus, qui dei leges et haminum jura vigilanti fludeat 


_ obſervantia promovere, Du Freſne. Cowel, 


' Alderney. See Guernſey. 
Alecenarium, A ſort of a hawk called a larner. See 
Putura. CTe 
Alfat, (Sax. Alf#th) A cauldron or furnace, wherein 


boiling water was put for a criminal to dip his arm in 


up to his elbow, and there hold it for ſome time. Du 
Freſne. | | 
lehouſes. Before the ſtatute of 5 & 6 E4, 6. c. 25. 
it was lawful for any one to keep an alchouſe without 1i- 
cence; for it was a means of livelihood, which any one 
was free to follow : but if it was diſorderly kept, it was in- 
diQtable as a nuſance. 1 Salk. 45. Ns 
The ancient, true, and principal uſe of inns, alchouſes, 
and victualling-houſes, was for the receit, relief and lodg- 
ing of wayfaring people — from place to place, and 
for ſuch ſupply of the wants of ſuch people as are not able 
by greater quantities to make their proviſion of viCtuals, 
and not meant for entertainment and harbouring of lewd 
and idle people, to ſpend and conſume their money and 
their time in a lewd and drunken manner. Preamble to 


flat. I Fac, Is Gs 9. - 


2; Penalties on ſelling ale without licence. 
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2. Licenſing alehouſes, and the requiſites upon that occaſion 
| 3. Penalties on perſons ſuffering tippling. "T 
4» Penalties on perſons guilty of tippling and drunkenneſs, 


9. The aldermen of Lon- 
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I. Penalties oi ſelling ale without-licence. - © 


þ*4 


|| Stat. 5. Ed. 6, c 25, feet. 1. The juſtices of peade in 


every. ſhire, city, and borough, town corporate, frati- 


chiſe or liberty, or two of them (whereof one to be of tlie 
quorum) ſhall have power to put away. common ſelling of 
ale and beer, in common achouſes and tippling-houſes/ 
where they ſhall think-meet. And ;none- ſhall -keep any 
common alchouſe or tippling-houſe,. but ſuch: as ſhall be 


elſe by two juſtices of peace, whereof one to be of the 
quorum. And the juſtices ſhall take bond and ſurety from 
time to time, by recognizance, of ſuch as ſhall be ad- 
mitted to keep any common alehouſe or tippling-houſe, as 


| well againſt the uſing unlawful games, as allo for the 


maintenance of good order. For making of which recog- 
nizance, | the party ſhall pay but twelve pence, _. 
Sef. 2. The juſtices. ſhall certify the recognizance at 
the next quarter ſeſſions, there to remain of record before 
the juſtices, upon pain of forfeiture for every ſuch recog- 
nizance taken and not certified, three pounds fix ſhillings 
and eight pence. TIRE ob | | 
S2f. 3. The juſtices of peace where ſuch recognizance 
ſhall be taken, ſhall have power, in their quarter ſeſſions, 
by their diſcretion, to enquire of all fuch perſons as ſhall 
be admitted to keep any alehouſe or tippling-houſe, and 
that they be bound by recognizance, if they have forfeited 
the ſame recognizance. And the juſtices ſhall, upon ever 
ſuch preſentment or information, award procels againit 
ſuch perſon, to ſhew why he ſhould not forfeit his recogni- 
zance, and ſhall have power to hear and;determine the ſame. 
Sea. 4. If any perſon, other than ſuch as ſhall be ad- 
mitted by the juſtices, ſhall obſtinately take upon him to 
keep a common alehoule or tippling-houſe, or ſhall, con- 


uſe commonly ſelling of ale or beer ; the ſaid juſtices, or 
two of them (whereof one to be of the quorum), ſhall com- 
mit ſuch perſon to the common gaol, there to remain three 


days. And before his deliverance, the juſtices ſhall take 


recognizance of him, with two ſureties, that he ſhall not 
keep any common alehouſe or tippling-houſe, or. uſe .com- 
monly ſelling of ate or beer. __ " 

Se. 5. The juſtices ſhall make certificate of every 
ſuch recognizance and offence at the next quarter ſeſ- 
fons, which certificate ſhall be a ſufficient conviction. 
And the juſtices, upon the faid certificate made, ſhall in 
open ſeſhons afleſs the fine for every ſuch offence at twenty 
ſhillings. - | | | | 

$42. 6. In ſuch places where any fair ſhall be. kept, 
for the time only of the fair, it ſhall be lawful for. every 
perſon to uſe common ſelling of ale or beer in booths,: or 
other places there. 

The firſt ſeQtion of the foregoing ſtatute muſt be under- 
ſtood of unlicenſed houſes only. 1 Salk. 46. And by the 
ſame ſeCtion, the juſtices in their ſeſhons have power t 
ſuppreſs ſuch unlicenſed alehoules, and need not gee 
by information or conviction ; but they haye thereby a 


diſcretionary power to oy $87 them, without ſhewing any 


cauſe or miſdemeanor, rd Raym, 1303. 

There is a difference between ſuppreſſing an unlicenſed 
alchouſe, and one that is licenſed. Where an alehouſe is 
licenſed, the juſtices to ſuppreſs it, muſt either proceed 
upon the , recognizance, the condition whereof muſt at 
leaſt be broken; and therefore his having another trade, 
| or being a bailiff, can be no cauſe in ſuch,caſe: or by in- 
| diftment, and then there muſt be ſuch diſorders as prove 
a nuſance, But where an alchouſe is unlicenſed, the 
juſtices may ſuppreſs it at diſcretion ; for on the denial of 
a licence no appeal lies, and this ſtatute, which gives the 
juſtices a power to fuppreſs where they ſhall think meet, 
would ſignify nothing if it did not extend to ſuch caſes ; 
for it carinot extend to alchouſes that are licenſed, becauſe 
they are not punifhable without a breach of the recogni- 
zZance. © And as to thoſe that are unlicenſed, if they be 
TRY the want of a licence can only come in queſtion 
in ſuch caſe, and not the reaſon and cauſe why it was de- 
nied. 1 Salk. 45, 46. | 

Stat. 4 Fac. 1. c. 4. No perſon fhall ſell any beer or ale 
to any perſon, that then ſhall ſell beer or ale as a common 


tippler, or atetiouſe-keeper, the ſame perſon not baving any 


licence 


thereunto admitted in the open ſeſſions of the peace, or 


trary to the commandment of the juſtices or two of them, 
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licencs (other than for the uſe of his houſhold) upon pain- 
- td forfeit for every barrel fix ſhillings and eight pence, atid | 
after that rate. OST 
Stat.. 3 Car: 1. c. 4. ſet. 2. If any perſon ſhall, not 
being licenſed, keep a common alchouſe, of uſe. com- 


monly ſelling of ale or beer, cyder or perry, ſuch perſon 
| ſhall forfeit twenty ſhillings to the uſe of the poot of. the 
pariſh; the offence being viewed by the mayor, bailiff, 
or juſtice of peace, or other head 6fficer, or corifeſſed by 
the party, or proved by'the oath of two witneſſes : the ſaid 
ty to be levied/ by the conſtables of churchwardens, 
who ſhall be accountable therefore to the uſe of the poor ; 
and for default of fatisfaftion within three days, the 
diſtreſs to be apptaiſet and ſold; arid the overplus to be de- 
livered to the party. And if ſuch offeiider ſhall not have 
ſufficient good:, or ſhall not pay the ſaid twenty R—_ 
within fix days after convition, theri the mayor, bailiff, 
&c. ſhall commit the offender: to ſome conſtable, or other 
inferior officer, to be openly whipped. | 
$e&. 3. If any conſtable. or officer ſhall negleCt to exe- 
cute the ſaid warrant, it ſhall be lawful for the mayor, bai- 
liff, &c. to commit the conſtable or officer to the common 
gaol, until the ſaid offender ſhall be by the ſaid conſtable of 
officer; or by his procurement, puniſhed and whipped, or 
until he ſo negleCting ſhall have paid forty ſhillings to the 
uſe of the poor of the pariſh. $ etl; | 
. Sea, 4. If the offender, being an unlicenſed alchouſe-. 
keeper; ſhall offend the ſecond: time, then the mayor, 
bailiff, &c. ſhall commit. him to the houſe of correCtion 
for one month: And if ſuch perſoti ſhall again-offend, he 
ſhall be committed unto the houſe of correQion until b 
the order of the juſtices in their general ſeſſions he ſhall 
be delivered. © © YG 
Se. 5. Such offender, as ſhall be puniſhed by virtue 
of this aCt, ſhall not be puniſhed again for the fame of- 
fence by the at 5&6 E4. 6. c. 25. and ſuch offender 
as ſhall be puniſhed by virtue of the at 5 & 6 E4.6. 
GO puniſhed again-for the ſame offence by virtue 
pf this act. | : 
| Se. 6.. In places where any fair ſhall be kept, for the 
time only of the ſame fair, it ſhall be lawful for every 
perſon to uſe common ſelling of ale or beer in booths or 
_ Other places. | | 
| Stat. 26, Gee. 2. c. 31. ſe. 9g. Where any juſtice ſhall 
ſuſpeQ that any alehouſe-keeper, victualler, or retailer, 
ſells ale, beer, cyder, or perry, without ſuch licence, it 
ſhall and may be lawful for ſuch juſtice to call ſuch ſuſ- 
peQted perſon before him, and alſo any exciſe officer or 
gauger, to produce before ſuch juſtice his ſtock book, or 
other account, which ſuch officer keeps, of the charge 
or ſurvey of ſuch ſuſpeted perſon, in reſpeQt of any of 
the liquors aforeſaid ;- and likewiſe to examine ſuch ex- 
ciſe officer or gauger upon oath,. touching the manner in 
which ſuch officer ſurveys or\charges ſuch ſuſpected per- 
| fon, in reſpeC&t of any of the liquors aforeſaid, or how, 
_ or in what manner ſuch ſuſpeCted perſon aQtually pays the 
duties for any of the ſaid liquors; if it ſhall appear by 
ſuch ftock-book or other account, or by the examination 
of the ſaid officer or gauger, that ſuch perſon ſo ſupeQed, 
1s ſurveyed as a viQuualler or retailer, and is charged with 
the ſame duties that viCtuallers and retailers are uſually 
charged with, and pay for any of the liquors aforeſaid, 
and 1s not intitled to the. allowance or abatement given to 
common brewers, then, and in ſuch cafe, ſuch ſuſpeQted 
perſon ſhall be deemed an alehouſe-keeper, viQualler, re- 
tailer, or ſeller of any of the liquors aforeſaid, to all in- 
tents and purpoſes, as if the ſame had been proved by two 
witneſſes. £5 on 
Se. 10. And if any perſon ſhall make information be- 
fore any one juſtice of the peace, and ſhew probable cauſe 
that he ſuſpeQs that any perſon ſells ale without licence, 
beer, . or other liquors without a licence from two juſtices, 


it ſhall and may be lawful to and for ſuch juſtice to call 
ſuch ſuſpeCted perſon before him, and alſo to ſummon aty 
other perſon or perſons as evidence, ' to prove the charge 
againſt ſuck ſuſpected: perſon, and if ſuch perſon ſo ſum- 
moned ſhall refuſe to appear, or, -when appearing, ſhall 
refuſe to be examingd upon oath, and give evidence as 


y | and for every ſuch third offence ſhall forfeit fix 


| ſuch offender fo re | 
.the common gaol or other priſon, or houſe of correQtion; | 


licence, 5 Geo. 3+ Co 46. ſet. 22z &c, 


aforeſaid, ſuch perſon or perſons ſhall. forfeit the ſum of 


or to retail any brandy or Rtrong. waters, but at 


ten pounds,. to be ievied by diſtreſs and file of the ataild... 
and ct fles of ſuch offender or offenders, by warrant uti 
der the hand and ſeal of ſuch juitice, rendering him or- 
them the overplus, after of the ſaid di an 


ſale deduted, to be paid to the overſeers for the uſe of the 
poor whete the offender {hall live. | 


Seat. 1 I. And that if any perſon ſhall be diſabled by 
cotiviction to ſell ale, beer, cyder, or perry, ſuch perſon 
ſhall, by the ſame conviction,” be alfo diſabled to ſell any 
ſpirituous liquors or ſtrong waters ; any licence before ob- 
tained for that purpoſe  notwithſtariding ; and every li-: 
cence granited to the, perſon ſo convicted, to ſell ale, x chem 
cyder, perty, 'ſpitituous liquors, ſtrong waters, or any. 
of. them, from the time of ſuch ———_ ſhall be-null 
and -yoid 3 and every pn ſelling ale, beer, | eyderg 
perry, {> prog liquors, ong waters, or any, of themg 
during the term of ſuch diſability, ſhall be ſubje& to ally 
or ſuch of the preams as are reſpeQively inflicted by law 
for ſelling ale, beer, cyder, perry, ſpirituous liquors, ſtrong 
waters, or any of them, by retail without licence ; and int 
all proſecutions of ſuch offenders, a certificate from, the 
clerk of the praens (or perſon aQing as ſuch). of .any ſuch 
conviction, ſhall be legal evidence ; which cerfificate ſuch. 
clerk of the peace or perſon (hall grant on demand with- 
out fee or reward, tx v3 YT 

Set. 12. And every perſon ſo convicted of the offence 
of ſelling ale, beer, or other liquors, without a licence 
from two juſtices of the peace, ſhall, for every ſuch firſt 
offence, forfeit the ſum of forty ſhillings ; and for every 
ſuch ſecond offence ſhall forfeit the ſum. of four pounds 3 


unds z 
all which ſaid reſpeQtive forfeitures ſhall and may = levied 
nc diſtreſs atid fale of the goods and chattles of every ſuck 
offender (rendering to him the overplus, after charges 


the ſaid diſtreſs and fale deduted) by warrant under the 


hand and ſeal of the juſtice conviQting ſuch offender ; an 


ſhall be paid one moiety thereof ' to the informer, and the 
other moiety thereof to the overſeers of the poor, for the 
uſe of the poof of the pariſh or place where ſuch offence 
was committed ; and if no ſufficient diſtreſs ſhall be foutd, 
whereon to levy the faid. reſpeQive forfeitures, then the 
faid juſtice of the yes ſhall, and may commit Every 

peQtively convicted as aforeſaid, to 


within his juriſdiftion, without bail or mainpriſe, for the 
ſpace of 'one month, for the firſt offence ; and for the ſe- 
cond offence, for the ſpace of two. months ; and for the 
third offence, until ſuch offender ſhall be diſcharged by 
order of the court of general quarter ſeſſions. 
Stat. 28 Geo. 2. cap. 19. ſeft. 2. Evety perſon ſellin 
ale, beer, or other liquors without licence, after a thir 
conviction, ſhall, for every ſuch offence, ſo often as it 
ſhall happen, forfeit the ſum of ſix pounds, to be levied 
and diſpoſed of in like manner as. the forfeitures in the 
firſt, ſecond, and third conviQion are direted to be, in 
and by the faid at ; and in caſe no ſufficient diſtreſs ſhall 
be found, whereon te levy the ſaid ſeveral forfeitures, 
then the juſtices of the peace, who ſhall have convicted 
ſuch offender, ſhall and may commit him or her ſo con» 
victed, to the common gaol, or other priſon or houſe of 
correCtion. within his juriſdiftion, without bail or main- 
priſe, until ſuch offender ſhall be diſcharged by order of 
the court of general or quarter ſeſhon. F Ie 
beer, &c. without 


: 
" 


Alteration of penalties on retailing 


12 Licenſing alehouſes, and the requiſites upin that octaſion.. 
Stat. 2 Geo. 2. c. 28. ſef?. 11. Whereas many incon- 
veniencies have ariſen from. perſons being, licenſed to keep 


inns, and common” alehouſes, by juſtices of the _ 
who, living remote from the places of abode of ſuch per- 
ſons, may not be troly informed as to the occaſion or 


want of ſuch inns or cotnmoh alchouſes, or the characters 

of the perſons applying for licences to keep the fame : 

Be it therefore enacted by the authority aforeſaid, that 

from and after the twenty-fourth day of Zune one thou- 

ſand ſeven hundred and twenty-rine, no licence ſhall be . 
ranted to any perſon to keep a common jnn, or alchouſe, 
a general 


} wy 


. — 


; Ab B' | £8 | 
meeting of the juſtices of the peace, aCting ih the divi- ] licence ſhall be appointed by two or more juſtices ating 
ſton where the Gig perſon dwells, to be holden for that | for the divifion, by warrant under their hangs and' ſeals, 
purpoſe, on the firſt day of September yearly, or within | at leaſt ten days before ſuch meeting, direCted to, the high 
twenty days after, or at any other general meeting of the,| conſtable, or high conſtables, of the ſaid diviſion z_re- 
faid juſtices, to be holden for the diviſion' wherein the | quiring bim or them to order his or their reſpeCtive petty 
ſaid perſon reſides ; and all licences which ſhall, after the'] conſtables or other peace officers, to give notice tothe ſe- 
faid twenty-fourth day of Fune one thouſand ſeyen_ hun-,| veral inn-keepers and alchouſe keepers- within their re- 
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alchouſe, inn, viCtualling-houſe, or to 


_ them to grant ſuch licence upon two ſu 


_ of the ſeſſions of the peace ; and that for every ſuch licence 


ſhall forfeit 37. 


dred and twenty-nine, be granted to 'the contrary hereof 
ſhall be null and void. | | 

| Se. 12. Nothing herein contained ſhall extend to alter, 
the method or power of granting licences for keeping of 


common inns, alehouſes, or brandy-ſhops, in any city ] 


or town corporate. | | TC ILL 
Stat. 26 Geo. 2, cap. 31. ſe. 1. Upon granting 1i-, 
cences by Juſtices of the peace to any perſon to keep an 
{el ale, beer, and 

other liquors by retail, every ſuch perſon ſhall enter into 
Tecognizance to the King's majeſty, his heirs, aud ſuc- 
cefſors, in the ſum of ten pounds, with two ſufficient 
ſureties, each in the ſum of five pounds, or one ſufficient 
ſurety in the ſum of ten pounds, under the uſual con- 
dition, for maintenance of good order and rule within 
the ſame; hd in caſe the perſon applying for ſuch licence 
ſhall be hindered through ſickneſs or infirmity, or any 
other reaſonable cauſe, to be allowed by the ſaid juſtices 


of the peace at the meeting of the ſaid juſtices for granting | 


the ſaid licences, then that it ſhall and may be lawful for 
cient ſureties 

entering into ſuch recognizance, each in the penalty of 
ten pounds, for performance of the condition of the ſaid 
recognizance ; which faid recognizance, with the condi-. 
tion thereof, fairly written or printed, ſhall forthwith, or 

at the next general or quarter ſeſſions of the peace at far- 

theſt, after granting ſuch licences, be ſent or returned to 

the clerks of the peace, or perſons aCting as- ſuch for 

every county, riding, city, liberty, or town corporate, in 

that part of Great Britain called England, wherein ſuch 

licences ſhall be granted, under the hands of the juſtices 

of peace before whom ſuch recognizances were taken, to 

be by the ſaid clerks of the peace, or ſuch other perſon 

aCting as ſuch, duly entered or filed amongſt the records 


ranted without taking ſuch recognizance, and for every 

Fach recognizance taken, and not ſent or returned as 

aforeſaid, every Julie of the peace ſigning ſuch licence 

s. 84. 

Set, 2. To prevent diſorders in alchouſes, no licence 
to keep the ſame ſhall be granted to any perſon not li- 
cenſed the year preceding, unleſs ſuch perſon produce, at 
the general meeting of the juſtices in September, a certi- 
ficate under the hands of their parſon, vicar, or curate, 
and the major part of the churchwardens and overſeers, 
or elſe of three or four reputable and ſubſtantial houſe- 
holders and inhabitants of the pariſh or place where 
ſuch alehouſe is to be ; ſetting forth, that ſuch perſon is 
of good fame and of ſober life and converſation ; and 
it ſhall be mentioned in ſuch licence, that ſuch certificate 
was produced, otherwiſe ſuch licence ſhall be null and 
void. | 

Sef. 3. If any perſon licenſed ſhall die or remove from 
an alehouſe, it ſhall be lawful for the perſon ſucceeding 
t> ſuch houſe, to keep on the ſaid alehouſe during the re- 
ſidue of the term of ſuch licence, on condition that within 
thirty days after ſuch death or 'removyal, ſuch perſon obtain 
ſuch certificate as aforeſaid, to be ſigned by ſome neigh- 
boyring juſtice, in order to its being produced at the next 
general meeting in September ; and it ſuch certificate be 
not ſo obtained and ſigned within the ſaid thirty days, 
then, immediately from and after the expiration thereof, 
ſach licence ſhall be null and void ; and no licence ſhall 
intitle any perſon to keep an alehouſe in any other place 
than that in which it was firſt kept by virtue of ſuch 1i- 
cence, and ſuch licence, with regard to all other places, 
ſhall be null and void. | 

Seat. 4. No licence ſhall be granted but on the firſt 
day of S-ptember yearly, or within twenty days after ; 
and that ſuch licence ſhall be made for one year only, 
and to commence on the twenty-ninth day of the ſaid 


| calendar of all recognizances ſo ſent or returned, and ſhall 


ſpeCtive conſtablewicks, of the day and -place of ſuch 
meeting ; and all licences hereafter granted at any other 
time or place, ſhall be null and void to all intents and 
purpoſes whatſoever. > 5: 


Sef. 5. The clerks of the peace ſhall keep a regiſter or: 


deliver, or .cauſe to be delivered to the juſtices of the 
peace at their general meetings in September every year, 
for granting licences in each diviſion or place, a true cop 
of ſuch regiſter or calendar ; and that for every recogni> 
zance there ſhall be paid, by the clerk or clerks of the. 
juſtices taking ſuch 'recognizances, to the ſaid clerks of 1s 
the peace, as their fee for filing or recording the faid re- - 
cognizance, and for making [and delivering copies of the $42) 
ſaid regiſter or calendar thereof, the ſum of one ſhilling 
and no more; which ſhalt be paid to the clerks of the 
ſaid juſtices by the perfons licenſed, over and above the 
fees payable to the ſaid juſtices clerks, 
Sea. 6b. The faid forteitures for granting licences, with- 
out taking recognizances, ſhall and may be ſued for, and 
recovered by action of debt, -bill,- plaint, or information, 
in any of his Majeſty's courts of record at Weſtminſter, 
for the uſe of the perſon or perfons who ſhall ſue or pro- 
ſecute for the ſame, together with coſts of ſuit z wherein 
no effoin, or wager of Jaw, or more than one imparlance 
ſhall be allowed. | K 6 
Sef. 7. Any juſtice of the peace of any county, &ec, 
wherein ſuch licence ſhall be granted, upon complaint or 
information that ſuch licenſed perſon hath done or com- 
mitted, any act, offence, or miſdemeanor, whereby in 
the judgment of the ſame juſtice ſuch recognizance may. 
be- forfeited, or the condition - thereof broken, may by 
ſummons under hand and ſeal, require ſuch- perſon to 
complained of or informed againſt, to appear at the. next 
general or quarter ſeſſion of the peace for the ſaid county, 
Sc. then and there to anſwer to the matter of ſuch. com- 
plaint or information ; and alſo may bind the | perfon: or 
perſons who ſhall make ſuch complaint or information, 
or any other perſon or perſons, in a recognizance to ap» | 
pear at fuch general or quarter ſeſſion, and give evidence 
againſt ſuch perſon ſo complained of or informed againſt; 
and the juſtices of the peace, in their general or quarter 
ſeſſions, ſhall have power to dire& the jury which ſhall 
attend at ſuch ſeſſions for the trial of traverſes, or fome 
other jury of twelve honeſt and ſubſtantial men, to be 
then and there impanelled by the ſheriff without fee or 
reward, to inquire of the miſdemeanor charged: m the 
ſaid complaint or information ; and if ſuch jury ſhall find 
that the perſon ſo complained of or informed againſt, hath 
done any act whereby the condition of his recognizance 
1s broken, ſuch a& being ſpecified in ſuch. complaint or 
information, it ſhall and may be lawful for the court, at 
ſuch general or quarter ſeſſions, to adjudge ſuch - perſon 
guilty of the breach of ſuch recognizance ;. which verdict 
and adjudication ſhall be final to all intents and purpoſes ; 
and thereupon the faid juſtices ſhall order. the recogni- 
.Zance entered into by ſuch offender to be eſtreared. into 
the Exchequer, to be levied to his Majeſty's uſe ; and that 
the ſaid perſon, the condition of whoſe recognizance ſhall 
be xy tor to be broken and forfeited, ſhall, from and 
after ſuch adjudication, be utterly diſabled to ſell any ale, 
beer, cyder, perry, ſpirituous liquors, or ſtrong waters, 
'for the ſpace of three years; and any licence or licences, 
granted or to be granted to ſuch perſon during fuch term, 

all be void and of no effect. | 

Se&2. 8. Provided, that the ſaid juſtices may, at the 
requeſt of the proſecutor, or party ſo complained of or 
informed againſt, or either of his or her ſureties, if they 
ſhall ſee juſt, adjourn the hearing and trial of the ſaid 
complaint, or information, to the then next general or 


September ; and that the day and place for granting ſuch 


quarter ſeſſions of the peace, where the ſame ſhall 'be 'N 
nally determined. © | 


3 Sea. 
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$28. 13. And every conviction ,of any offender” for | 


ſelling ale, beer, or other liquors, without ſuch licence, 


or after being diſabled to ſell as aforefaid, ſhall be certihed 


by the juſtice of peace making the fame, to the next ge- 
neral or quarter ſeſſion of the peace, to be filed or entered 
amongſt the records of the ſaid ſeſhon 3 and that ſuch 
conviction ſhall and may be drawn up and certified in the 
following form of words, as the caſe ſhall happen, or in 
any other form of words to the ſame effect, mutatis mu- 
tandis, that is to ſay, Ia #4 HCI 


Middleſex. A. B. is convidted on his or her own confeſſion 
(or on the oath of ) of having ſold ale, beer, 
or other liquors, in the pariſh of -—— in this 
county, 0n the —— ay of —— —— without bei 
licenſed thereto, according to law (or, after being d'j- 
abled to ſell, as the caſe may be.) Given under my hand 

and ſeal this day of —— 

And there ſhall be added, that the fame is the firſt, ſe- 

cond, or third conviCtion ; which faid conviftion, in the 

ſame of the like form of words, ſhall be good and effec- 


tual in law toall intents and purpoſes, and ſhall not be 


quaſhed, ſet aſide, or adjudged void or inſufficient for 
want of any other form or words wha:ſoever. | 
$eft, 14. Provided always, that ſuch offender who ſhall 


| be puniſhed by virtue of this aft, ſhall not be puniſhed 
again for the ſame offence by any former a ; and that 


ſuch offender who ſhall be puniſhed by virtue of any for- 
mer aCt, ſhall not be puniſhed again for the ſame offence 
by virtue of this preſent act, or any thing herein. con- 
tained, 

Sect. 15. Provided, that this aQ, or any thing herein 
contained, ſhall not in any wiſe be prejudicial to the 
privilege of licenſing taverns and other public houſes, 


claimed by the two Univerſities of that part of Great Bri- | 


zain called England, or either of them, nor to the chancel- 


.Jor, maſters, and ſcholars, or any officers of the ſame, or 


their ſucceſſors ; but that they may uſe and enjoy ſuch 
rivilege, as they have heretofore lawfully uſed and en- 
Joyed, any thing herein contained to the contrary notwith- 
ſtanding. | | 
Sef?, 16. Provided always, that nothing herein con- 
tained ſhall extend, or be conſtrued to extend, to alter 
the time or times of granting licences for . keeping of 
common inns or alehouſes, or tq oblige perſons, not li- 
cenſed the year preceding, to produce certificates, in any 
City or town corporate. | | 
Seat. 17. Provided, that any perſon ſhall be deemed a 
competent witneſs, and be admitted to give evidence upon 
any information or complaint for any offence committed 
againſt this aft ; notwithſtanding ſuch perſon be an inha- 
bitant of, or charged, or liable to be charged, to the pay- 
ment of any rates or aſſeſſments for the relief of the 
poor of any pariſh or place, where ſuch offence ſhall be 
committed. LEE, | x 
By ſtat. 26 Gez. 2. c. 13. ſef. 12, No juſtice of the 
Peace, being a common brewer of ale or beer, 'innkeeper, 
or diſtiller, or other ſeller of or dealer in ale, or any kind 
of ſpirituous liquors, or intereſted in any of the ſaid trades 
or buſineſſes, or being a vitualler or malſter, ſhall; during 
ſuch time as he ſhall be ſuch common. brewer, innkeeper, 
Sc. or intereſted in any of the ſaid trades or. buſineſles, 


be capable, or have any-power to grant any licence or li- 


cences to any perſon or perſons whatſoever, for ſelling 
ale, beer, or any other liquors by retail; and in caſe any 
ſuch juſtice or Juſtices ſball grant any ſuch licence, the 


{ame ſhall be null and void. 
- By the ſtatutes 1 Ann. 


flat, 2. c. 22. ſef. 6. and 
6 Geo, 1. c..21. ſeft. 56. All mayors, town-clerks, and 
other perſons whom it may concern, ſhall make out ale- 


licences duly ſtamped, before the recognizance be taken, 


on pain of 10/. half to the King, and half to the profecu- 
tor, with coſts. ge) 
| This ſtamp duty, by ſtat. 9 4m. c..23. is one ſhilling ; 
and by ſtat, 29 Geo. 2. ef. 1. every licence is charged 
with'a farther duty or ſtamp of 205. / And by laſt-men- 


_ tioned a@t, /ee2. 20, If any perſon ſhall write any licence 
without ſuch ſtamp, he ſhall forfeit 107. with coſts, to 


be recovered as ſtamp penalties ; and "y licence ſhall not 
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 ſef?. 14. and 24 Gev. 2. c. 40. ſet. 28, 29. 
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be available till the duty ſhall be paid, and alſo a periak 


of 51. | 
| By ſtatutes 16 Geo.'2. cap. Þ. ſef?. 8, and 24 Geo, 2. 
cap. 40. ſet. 9 No perſon ſhall retail any diftitled ſpi- 
rituous liquors, without a licence from the officer of exciſe 
taken out ten —_ before, for which he ſhall pay 405. 
yearly: And by ſtatutes 16 Geo. 2. cap: 8. ſed. ti. and 
29 Geo. 2. c. 12. ſef, 22. Such perſons ſhall be firſt 1i- 
cenſed to fell ale or ſpirituous liquors by two or more 
juſtices of the peace: And by ſtatutes 9 Geo - & 2%. 
he juſ- 
tice's cletk ſhall have 25. 64. and-no more, for ſuch li- 
cence. . - PM : Ws ; 
Stat. 29 Geo. 2. ap. 12, ſe. 23, If any perſon ſo li- 


| cenfed to ſell ale, beer, or other exciſeable liquors, ſhall 


die, or remove from the alchouſe or other place wherein 
ſuch ale, beer, or other liquors ſhall, by virtue: of ſuch 
licence, be ſold, it ſhall and may be lawful for the exe- 
cutors, adminiſtrators, and aſſigns of ſuch perſon ſo dying 
or removing, who ſhall be poſſeſſed of ſuch houſe or place, 
or the occupier thereof, to ſell ale, beer, or other liquors 
therein, during the reſidue of the term for'which ſuch li- 
cence ſhall have been granted to the perſon ſo dying or 
removing, without any certificate from any juſtice of the 
pry or any new licence to be had or obtained in that 
behalf, notwithſtanding. 26 Geo. 2. | | 

Sef2. 24. In caſe any alehouſe ſhall be empty or un- 
occupied, after the general day appointed for licenſing 
(the occupier whereof was duly licenſed the year pre- 
ceding), it ſhall be lawful for any two juſtices of peace, at 
a petty ſeſſions, to grant a licence to any new, tenant or 
occupier, to open ſuch houſe as an alechoulſe, and to ſell 
ale there, till the next general licenſing day, fo as the ſaid 
licence be ſtamped as herein directed, 

$2. 26. Every perſon who ſhall retail ale, beer, or 
, other liquors, in any priſon or houſe of correCtion, or. 
workhouſe to be appointed for the reception of poor per- 
ſons, -ſhall be deemed a keeper of a common alehouſe or 
tippling- houſe, unleſs he or ſhe ſhall obtain from the juſ- 
tices of the peace, according to due courſe of law, a li- 
cence to ſell ſuch beer, ale, or other exciſeable liquor, , 


3. Penalties on perſons ſuffering tippling. | 
tat. 1 Fac. 1. cap. 9: ſe. 2. It any inn-keeper, vic- 
tualler, or alehouſe-keeper, permit any perſon dwelling 
in any City, town-corporate, - market-town, village, or 
hamlet, where ſuch inn, alehouſe, or tippling-houſe is, to 
remain drinking or tippling in the ſaid jnn, victualling- 
houſe, tippling-houſe, or alehouſe, other than ſuch as ſhall 
be invited by any traveller, and ſhall accompany him only 
during his abode there ; and other than labouring and 
bandicraftmen in cities and towns corporate, and market- 
towns, upon the uſual working days, for one hour at 
dinuer-time, to'take their diet in an alehouſe; and dther 
than labourers and workmen, which for the following of 
their work for the day, or by the great, in any city, &c. 
ſhall, for the time of their continuing in work there, 
lodge. or viEtual in any inn, &c. 'other than for urgent 
occaſions, to be allowed by two juſtices of peace: every 
ſuch inn-keeper, viCtualler, &c. . ſhall for every offence 
forfeit/ten ſhillings to the uſe of the poor of the pariſh ; 
the ſame offence: being viewed by any mayor, bailiff, or 
jaſtice of -peace, within their ſeveral limits, or proved by 
the oath of two witneſſes, to be taken before any mayor, 
bailiff, or-other head officer, or juſtice of peace. * | 
Seft. 3. The ſaid penalties to be levied by the conſta- 


| ble or churchwardens. of' the pariſh by way of diſtreſs ; 


and for default of fatisfaftion within' fix days, the fame 
to be appraiſed and ſold, and the ſurpluſage to be delivered 
to the party : and for want of ſufficient diſtreſs,” the party 
offending to be by the mayor, bailiff, &c, committed to 
the common gaol until the penalty be paid.” . 
Sed2. 4. bf the conitables or churchwardens do not levy 
the penalties, or in default of diſtreſs 'do neglect to certify 
the ſame default of diftreſs, by the ſpace of - twenty days, 
to the mayor, bailiff, &c. within whoſe juriſdiction 'the 
offence is committed; every perſon ſo oftending ſhall for 
feit forty ſhillings, to the uſe of the poor of the pariſh, t 


| be levied by diſtreſs, by —__ from any one juſtice, = | 
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be detained for fix days; within which time, if payment | 


not made, the goods to/ be preſently appraiſed and ſold, 
and the ſurpluſage delivered to the party ; and for want of 
diſtreſs, the conſtables or churchwardens offending, to 
be by the mayor, bailif, &c. committed to the common 
gaol until the penalty be paid : for all which penalties le- 
vied by the conſtables or churchwardens, the ſard conſta- 
bles and churchwardens ſhall be accountable to their ſuc- 
ceſſors, and other the pariſhioners, as.they uſually be in 
other church reckonings. And for all forteitures, by rea- 
ſon of any negle& of the conſtables or churchwardens, 
thoſe ſhall be accountable, who by force of any warrant 
or precept do levy the ſame, or upon the enlargement of 
perſons committed do receive the ſame. 


4 Tac. 1. cap. 5. ſee. 5. The ſaid offence ſhall be en- | 


quired of and preſented before the juſtices of aſliſe in their 
Circuits, juſtices of peace in their ſeſſions, and before the 
mayors, bailiffs, or other head officers of every city or 
town corporate, who have power to enquire of treſpaſſes, 
&c. and in every court leet; aud due proceeding ſhall be 
againſt the offenders, as in like caſes. 

Sed. 7. All conſtables, churchwardens, headboroughs, 
tithing-men, aleconners, and ſidefmen, ſhalb in their oaths 
mcident to their offices, be charged to preſent the ſaid of- 
fences contrary to this ſtatute. 

Stat. 21 Fac. 1. cap. 7. ſe. 4. If any alehouſe-keeper 
ſhall be convicted of the ſaid offence, he ſhall for three 
years be diſabled to keep any a!chouſe, 


4. Penalties on perſons guilty of tippling and drunkenneſs. 

By the ſtatutes 4 Fac. 1. c. 5. ſed. 4. 1 Fac. 1. c. 9. 
21 Fac. 1. c. 7. 1 Car. 1. c. 4 it is enacted, that if any 
perion thall continue drinking or tippling, in any inn, 
victualling-houſe, or alehouſe, or any tavern, keeping an 
inn or victualling-houſe ; he ſhall, on conviction thereof 
before the mayor or a juſtice of the peace, on view, con- 
telhon, or oath of one witneſs, forfeit for every offence 
35. 4d. to be paid within one week next after the. con- 
viction, to the churchwardens, who ſhall be accountable 
for the fame to the uſe of the poor : and if he ſhall refuſe 
or neglect to pay the ſame, it ſhall be levied by diſtreſs : 
and it he be not able to pay the forfeiture, then the 
mayor, juſtice, or court where the conviction ſhall be, 
may puniſh the offender, by ſetting him in the ſtocks for 
every offence by the ſpace of four hours. 

By 4 Fac. 3. c. 5.-ſef. 5. the ſaid offence may alſo be 
enquired of and preſented, before juſtices of aſliſe, juſ- 
tices of the peace in ſeſſions, mayors, and in the leet; 
and ſuch proceeding ſhall be had thereupon for the convic- 
- bion, as upon indictment or preſentment. 

And by the laſt mentioned ſtatute, /-2. 11. the offender 
is to be preſented, indicted, or convicted in fix months. 

And all conſtables, churchwardens, aleconners, and 
fideſmen ſhall, in their ſeveral oaths incident to their of- 
fices, be charged to preſent the ſaid offence, 2 Fac. 1. 
&.7« Jef}: $. | 

And if any alehouſe-keeper ſhall be convicted of the 
faid ottence, he ſhall moreover, for the ſpace of three years, 
be diſabled to keep any ſuch alchouſe. 7 Fac. I. c. 10. 
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runkenneſs excuſeth no crime ; but he who is guilty 
of any crime whatever, through his voluntary drunken- 
neſs, ſhall be puniſhed for it as much as if he had been 
fober. 1 Hawk. 2. 

If any offend their brethren by drunkenneſs, the church- 
wardens and fideſmen ſhall preſent the fame to the ordi- 
nary, that they may be puniſhed by the ſeverity of the 
laws, according to their, deſerts z and ſuch notorious of- 


fenders ſhall not be admitted to the holy communion, till 
they be reformed. Canon 109. 


And all conftables, churchwardens, aleconners, and | 


fideſmen, ſhall be ſworn to preſent the offence of drun- 
| kenneſs. 4 Fac, 1. c. 5. ſec. 7. LK; 

By the ſtatutes 4 Fac. 1. c. 5. ſer. 2. and 2T Jac. 1, 
c. 7. ;/eft. 1, 3. it is enated, that every perſon who ſhall 
be drunk, and thereof ſhall be conviRted- before one jul- 
tice, or mayor, on view, confeſſion, or oath of one 


witneſs, ſhall. forſeit for the- firſt offence 55. to be 'paid | 


within one week after conviction, to the churchwardeng, 
| 9 | 


i 
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who ſhall be accountable for the ſame to the uſe of this. 


poor ; and if he ſhall refuſe or neglect to pay the ſame ag 
aforeſaid, it ſhall be levied by diſtreſs ;-and it the offender 
be not able to -pay. the ſaid ſum of 55. he ſhall be com+ 
mitted to. the ſtocks, there to remain by the ſpace of fix 
hours. 


And if any conſtable, or other inferior officer to whom 


that fhall be given in charge by the precept of any 


mayor or juſtice, do neglect the due CorreCtion of the 


| offender, or the due levying of the penalties where dif- 


treſs may be had; every perſon ſo offending ſhall forfeit 
10s. to be levied by diſtreſs, by any orher perſon. fo 
having warrant from any mayor, juſtice, or court, where 
any ſuch conviction ſhall be, to be paid to the church- 
wardens, who ſhall account for the ſame, to the uſe of 
the poor where the offence ſhall be committed, 4 Fac. x. 
Co 5. ſet. 3 | | ys 

And if any perſon once convicted of drunkenneſs, ſhall 
after that be again convicted of the like offence, þe ſhall 
be bounden with two ſureties in a recognizance of 10l. 
with condition to be from thenceforth of good behaviour, 
4 Fac. ls & 5. ſet, 6. 21 Fac. 1. c. 7. ſed?. 3. | 

The ſaid offence may alſo be enquired of and preſented 


| before juſtices of aſliſe, juſtices of the peace in their ſeſ- 


fhons, mayor, and in the leet ; and thereupon proceſs 
{hall be had for the conviction, as. upon inditment or 
preſentment, But the offender ſhall be preſented, in- 
dicted, or convicted in fix months after the offence. 
4 Fac. I. c. 5. ſett. 5, 11. | | 

But when the offender hath been once puniſhed, by 
any the ways before mentioned, he ſhall not be puniſhed 

again by any other ways or means. 4 Jac. I. c. 5, 
ect. 9+ : 

4 If = alchouſe- keeper ſhall be convicted of being drunk, 
he ſhall, beſides the penalties above mentioned, be utterly 
diſabled to keep any ſuch alchouſe, for:the ſpace of three 
years next enſuing the conviction. 7 Fac. 1. c.' 10, 
Car 3. bo. > 

Aler ſans jour, (French) To go without day, that is, 
to be finally diſmiſſed the court, becauſe there is no far- 
ther day aſligned for appearance. AKztch. 146. Cowel. 

Nle-lver, A rent or tribute annually paid to the lord 
mayor of London, by thoſe that fell ale within the liberty 
of the city. Antiq. Purvey. 183. . Cowel, | 

Ale-ftake, -A may-pole called ale-/?ake, becauſe the 
country people drew much ale there : but it is not the 
common may-pole, - but rather a long ſtake drove into 
the ground, with a fign on it that ale was to be ſoid there. 

Cowel. 


 Mle-tafter, Is an officer appointed in every court-leet, 


{worn to look to the aihle and goodneſs of ale and beer, 
&c. within the precinEts of the lordſhip. Kitch. 46. 


where may be ſeen the form of* his oath. In Londen ' 


there are alecenners, who are officers appointed to tafte 
ale, beer, &c. in the limits of the city. 

Aifetum, A cauldron. or furnace : Sax. alfeth, com- 
pounded (according to Du PFrejae) from lan, or onelan, 
accendere ; and fat, was; quaſi vas calefattioniss But 


more likely from le, cerevifia, and ft, as we ſtill ſay, 


the ale-fat, or ale-vat, or brewing vefle].——— Et fs @ 
judicium ſit, calefiat, donec excitetur ad bullitum, et fit alfe- 
tum ferreum, vel ancum, wel plumbeum. The alfret was a 
cauldron in which boiling water was put for the criminal 
to dip his hand in up to the elbow, and there hold it for 
ſome time, ſays Du Freſne in verbo Alfretum. Leges 
Athelſtani Regis apud Brompt. cap. 19. Cowel, 
| Alias, A ſecond or farther writ, iſſued from the 
courts at Hefminfter, after a capias, &c. ſued out with» 
out effet. Prad. Attor. > 5g 0} 
Alien, (Alienare) Is derived from the French word 
aliener, and ſignifies as much as to transfer the property 
of any thing to another. 'To alien in morimain, is to make 
over lands or tenements to a religious houſe, or other body 
politic. Staund, Prer. Reg. 48. See JMoztmain, 'To 


alien in fee, is to ſell the fee-ſimple of any land or tene- 
| ment, or of any incorporeal right. 


Stat. Het. 2. c. 25- 


ann. 13 Ed. 1. Cowel. | | 


Alien, Is one born out of the ligeance of the King. 
Lit.' ſe. 198. 7 Co, 16. a. GCafvin's Caſe, 5 
Alien, 
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i Alien, alius, alienus, alienigena, ſig nifies one born in a 


ſtrange country : it is uſually taken for the contrary to a 
denizen; or natural ſubjeCt ; that is, one born in a trange 
country, and never here enfranchiſed. Bro. Dentzen 4. 
Yet a man born out of the land, ſo it be within the 1i- 
mits of the King's obedience, beyond the ſeas, or of Eng- 
{iſh parents out of the King's obedience; is not accounted 
an alien, but a ſubjeCt. Stat. 25 Ed. 3. Alſo if one born 
out of the King's allegiance, "come and dwell in England, 
his children begotten here are not alzens, but denizens. 
7 Co. Rep. Calvin's cale. A. 1 r$6 

An alien is one born in a ſtrange country and different 


| ſociety, to which he is preſumed to have a natural and ne- 


ceflary allegiance ; and therefore the policy of our conſti- 
tution has eſtabliſhed ſeveral laws relating to ſuch a one ; 
the reaſons whereof are, that every man is preſumed to 
bear faith and love to that prince and country where firſt 
he received- prote&tion during his infancy ; and that one 
prince might not ſettle ſpies in- another's country ; but - 
chiefly that the rents and revenues of the country. might 
not be drawn to the ſubjeCts of another. 1 New Abr. 76, 
7 Co. 18. u Vent. 427. Molly 363. | 
Some have thought that the laws againſt aliens were in- 
troduced in the time of Hen. 2. when a law was made 


' at the parliament of Wallingford, for the expulſion of 


ſtrangers, in order to draw away the Flemings and Picards, 
introduced into the kingdom by the wars of King Stephen. 
Daniel 67. Others have thought that the original of this 
law was more ancient ; and that it is an original branch 


of the feudal law ; for by that law no man can purchaſe | 


any lands but he muſt be obliged to do fealty to the lords 
of whom the lands are holden ; ſo that an alien, that owed : 
a previous faith to another prince, could not take an oath 
of fidelity in another ſovereign's dominians, Spelm, tit. 
Legeant 368. Cuftumer, cap. 43, We find it uſed among 
the Romans, and only the Cives Romani were eſteemed 
freemen among them. Afterwards, when their territo- 
ries increaſed, all the /taltans were made free, under the 
name of Latines, only they had not the privilege of wear- 
ing gold rings,- which was altered by 7u/tinian; and as 
the empire increaſed, ſo all born within the pale of the 
empire were citizens, 17 eorbe Romano qui ſunt ex conſlitu- 
tone imperatoris Antonini caves Romani effefti ſunt, Dig. 


lib, 1. it. 5. F. 16. 


Lord chief juſtice Hale ſays, that the law of England 
rather contracts than extends the diſability of aliens, be 
cauſe the ſhutting out of aliens tends to the loſs of the 
people, which laboriouſly employed are the true riches 0 
any country. 1 Yent. 427. | | 


Under this head is conſidered, 


I. Who are aliens by the Common Law,. or by Statute ; and 
Wha not, 2” CR} 


2. Of naturalization and denization. 
3. What atts aliens may do ; what not 
4. Of pleading alienage. | 


Fe Tha are aliens by the Common Law, or by Statute ; and 
wn not. 7,0 KHg ; 

All thoſe are natural born ſubjeQts whoſe parents, at the 
time of their birth, were under the aCtual obedience of our 
King, _ whoſe place of birth was within his dominions. 
7 Uo, 19. a. 

In affiſe for certain tenements in Shoreditch ; the defen- 
ants pleaded in bar, that. the plaintiff, Robert Calvin, 
was an alzen, born on the 5th" day of November, anno 
3 Fac. at Edinburgh in Scotland, ac infra ligeantium ds- 
mint regis regni ſui Scotiz, ac extra ligeantium regni ſui 
Angliz ; and upon demurter to this plea. the queſtion. 
was, whether the plaintiff born in Scotland, ſince, the 
crown of England deſcended to King Yames, was an alien 
born, and fo diſabled to bring an action real for lands 
here ; and adjudged, that he was not an alien. 7 Rep. 
Calvin's caſe. : eT Ty 

_ A bill was exhibited in the Star-Chamber againſt 7/1- 
tam Courteen and 160 Dutchmen, for buying and tranſ- 
porting ſeveral ſums of money; who pleaded the general 


pardon 7 Fac. the queſtiou was, whether thoſe who were| 


OEM LEY 
| A LL 1 
neither haturalized, nor made denizens, were capable of 
the pardon? The chief juflice Hobart held, that the Dutch 


living here under-the King's proteQion, and being alfen 
' amies, were truly under the rag. be ſubjeQion, and there- 


fore were comprehended under theſe wards in the pream- 
ble of the aQ, of loving and obedient ſubjetti, but they 
could not properly be called natural ſubjetts ; and if ſuck 
ahen amies commit treaſon, the inditment ſhall Þbe, that 
it was done contra dominum regem, but not contra naturalent 
—_ ; and it ſhall concluce contra ligeantice ſue debitumt 

00, 271, pt 

An Engliſh merchant died in Poland, leavirig his wife 
with child, who was an alien ; .this child was adjudged a 
ſubjeCt born ; for in this caſe partus non ſequitur wentrem ; 
but the child ſhall be of the condition of the father. Cre: * 
OG } 3 «ch BR Shs III os 

Information for not paying the cuſtom for /inen cloth”; 
the caſe was, the defendants were born in this realmy - 
their father was an alien, but their mother was born h&fe 3 
and the queſtion was, whether they ſhould pay cuſtom as 
aliens, or not? for that the attorney general affirmed, that 
it had been lately held in the Exchequer, that the iſſue of 
aliens for the ff generation, being merchants, ſhould pay 
alien duties ; but in this caſe the mother was an Zngli/h 
woman, 1o that the defendants were not the iſſue of aliens. 

ard. 33g.” - | | 

If one of the King's ambaſſadors in a foreign country, 
hath iſſue there by his wife, being an Engliſh woman, by 
the Common Law they are natural ſubjeQts. 7 Co. 18. & 

If the King of Eng/and makes a new conqueſt, the per» 
ſons there born are his ſubjeRs ; but if it be; retaken from 
him again, the perſons there born afterwards are aliens. 
Dyer 224. FVaugh. 281, 282,  _ 246 

One born in Jreland, Scotland, Wales, or any of the 
King's plantations, is a natural ſubje& of England, be- 
cauſe his natural allegiance is due to the King of England 
at his birth ; and that faith and allegiance is every where 
due within the King's dominions. Faugh. 279, 301. 
7 Co. 1 to 28. 

The antenati, or thoſe born in Scotland before the de» 
ſcent of the Engliſh crown to King Fames 1. are aliens; 
for the uniting the kingdoms by a ſubſequent deſcent, 


- 


cannot make them ſubjeCts of that crown to which they 


were born aliens; but the po/inari, or ſuch as were born 


after, are not aliens; for being born within the allegiance, 


and under the proteion of the King of England, they are 
his natural ſubjeCts, and not aliens. 7 Co. 1 to 28. 7 
If aliens come'as enemies into the realm, and poſſeſs 
themſelves of a town or fort, and one of them has iſſue 
born here, this iſſue is an alien ; for it is not celum nor 
ſolum that makes a ſubje&, but the being born within the 
allegiance, and under the protection of the King. 7 Go. 
18, a. | | | 
Thoſe born on the Engliþ ſeas are not aliens. Melloy 
370» | | Os: ur 
If an alien has iſſue by an Eng7/h woman out of the 


| King's ligeance, the iſſue ſhall be alien, though ſhe is a 


natural ſubje& ; for ſhe is /ub poteftate viri. 8 Vent. 

> I a | 
be The children of the King's ambaſſadors, born'of Eng- 
lib parents in a place out of the King's ligeance, are not 
aliens by the Common Law. 7 Co. 18. a. Calvin's caſe, 

By flat. 25 Ed. 3 de natis ultra mare, it is declared, 
that © the King's children, wherever born, ought to in- 
herit; and that all children inheritors, which from hence- 
forth ſhall be born without the ligeance of the King, whoſe 
fathers and mothers, at the time of their birth be and ſhall 
be of the faith and allegiance of the King of England, 
ſhall bave and enjoy the ſame benefits and advantages to 
have and bear the inheritance within the ſame Hgeance as 
other inheritors aforeſaid, in time to come, fo always that 
the mothers of ſuch children do paſs the ſea by the licence 
and wills of their huſbands. 36 a on 6 he 

If an Engliſþ merchant goes beyond ſea, and takes an 
alien wife, the iflue ſhall inherit him; ſo it is if an Eng- 
l;fþ woman goes beyond fea and takes an alien huſband, the 
children there born ſhall inherit her ; for though the ſta- 
tute be in the conjunCtive, yet it hath been conſtrued in 
the disjunQive to'hinder this difability ; and the _ and 
, RTF A Þ | | ing 


| 
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being taken inſtead of or, as ſometimes it is, it being not | 


reaſonable that the child ſhould not inherit the parent that 
is of ability, for the defeCt of the other that is not. - Cro. 
Car. bot, 602. Lit. Rep. 22, 24. S. C. 1 Sid. 198. 

. C. cited ; but it was held, that if a baron and feme 
fngliſh go beyond ſea without licence, or ſtay there be- 
yond the time limited by the licence, and have iſſue, that 
ſuch iſſue is an alien and not inberitable. Cre. Eliz. 3. 
But guere, and fee Lit. Rep. 24. and Bro. tit. Dent- 
zen ©. 

Huſband and wife dwelling in Calais, when. it was 
taken by the French, fled into Flanders, where the wife 
was delivered of a ſon ; the iſſue was adjudged a denizen, 
becauſe his parents were born in Calais, then reckoned 
p_ of the Kine's dominions, and becauſe he himſelf was 

gotten there, though to avoid the rage of enemies, born 
in another prince's territories. Dyer 224- TENT 

A baſtard was beget at Tournay by an Engliſhman of an 
Engliſh woman after the conqueſt thereof by H, 8. and 
Cataline Ch. J. Saunders Ch. B. Whidden and Brawn }. 
and Dyer, held that this baſtard was a liege man, in like 
manner as iſſue born here in £ng/and between huſband and 
wife, and ſo capable of purchaſing and impleading here as 
a denizen, Tournay being at the time parcel of the domi- 


nions of England. Dyer 224. 


If an alien comes into England, and has iſſue two ſons, 
thoſe two ſons are indigene, ſubjets born, becauſe born 
within the realm. Co. Lit. 8. a. EE 

There are regularly (unleſs in ſpecial caſes) three mca- 
dents to a ſubjett born. 1. That the parents be under the 
aual ob:dience of the king, - 2dly, "That the place of bis 
birth be within the king's dominions. 3dly, "The time of 
his birth chiefly to be conſidered ; for he cannot be a 
ſubjet born of this kingdom, that was born under the 
ligeance of the king of another kingdom ; albeit afterwards 
the one kingdom deſcends to the king of the other king- 
dom. 7 Rep. 18. a. 

And therefore all perſons born in Normandy, Gaſcoign, 
Guyenne, Anjou, and Bretaigne, while they were under the 
atiual obedience of the king of England, were inheritable 
within this realm as well as Engliſhmen, becauſe they 
were under one ligeance, due to one ſovereign ; and 
therefore perſons born in the iſſes of Guernſey and Fer/ey, 
Parcel of the dukedom of Normandy, though no parcel of 
the realm of England, but ſeveral dominions enjoyed by 
feveral titles, and governed by ſeveral laws, are inh-ritable 
to lands within the kingdom of England, 7 Rep. 20. b. 
21. a.——But perſons born in other parts of Normandy, 
&c. now out of the actual poſſeſhon of the kings of Eng- 
land, are not for that reaſon ſubjects to the kings of Erg- 
tand. 7 Rep. 18. a. 

A merchant trading to Poland married an alien, and 
died, leaving her big with child : it was held, that the fa- 
ther, being an Eng/ih merchant, and living abroad for 
merchandize, the after-born child is born a denizen, and 
ſhall be heir to him; for as Berkhy ]. ſaid, She is ſub 
pote/tate viri, & quaſi under the allegiance of our king. 
And per Bramflon, though the Civil Law is that partus 5.4 
guitur ventrem, yet our law is otherwiſe, and the child 
ſhall be of the father's condition, and he being an Engli/h 
merchant, and refiding there for merchandize, his chil- 
dren ſhall by the Common Law, or rather, as Berley ſaid, 
by the ſtatute 25 £4. 3. be accounted the king's liegee, 
as their father was. And another caſe being cited to have 
been adjudged 2 Car. accordingly, judgment was given 
for the plaintiff the after-born child. Cro. Car. 6or. 

So where ſuch merchant had ſeveral children born in 
Peland of a Popiſh woman, and deviſed his lands in Eng- 
land to ſuch children; and it being demanded of all the 
Juſtices of England at Serjeants Inn, as Yelverton }. faid, 
they made no ſcruple of any of them, but that the iſue 
ſhould inherit, and were not aliens, becauſe the father 
went with licence, being a merchant, and in our law 
partus ſequitur patrem ; and alſo there is blood between 
him and his iflue, and he communicates nature to them ; 
and the judges took it that the word of the 25 E. 3. 
de natis ultra mare, whoſe fath:rs and mothers be, or ſhall 
be of the allegiance 4 the king, ſhall be taken diſtributively 
and not copulatively, fathers or mothers. But the reporter 

| 


Aſ-£.4 


| adds a nota, that tio foch, opinion, was delivered by ſonic 


of the juſtices as mentioned by Yelverton J- Litt, Rep, 


28, 29. 


By the 7 Ann. it.is enaCted, that. © the children. of all 
natural-born ſubjeCts,. born out of the ligeance of her ma- 
jeſty, her heirs and ſucceſſors, ſhall be deemed, adjudged, 
and taken to be natural-born ſubjeQs of this kingdom, to 
all intents, conſtructions, and purpofes whatſoever.” 
By the ſtat. 4 Geo. 2. the above clauſe is confirmed. 
with the following proviſo, ** that it ſhall not extend to 
any children, ſo as to make them natural-born ſubjects of 
Great Britain, whoſe father, at the time of the birth of 
ſuch children, reſpeCtively were or ſhall be attainted of 


high treaſon, by judgment, outlawry or otherwiſe, either 


in this kingdom or in {rcland, or whoſe fathers, at the 
time of the birth of ſuch children reſpeCtively, by any law 
'or laws made in this kingdom, or in {reland, were or 
| ſhall be liable to the penalties of high treaſon or felony, 
in caſe of their returning into this kingdom or into 1re- 
land, without the licence of his majeſty, his heirs or ſuc- 
ceflors, or any of his majeſty's royal predeceſſors, or whoſe 
fathers, at the time of the birth of ſuch children reſpec- 
tively, were or ſhall be in the aCtual ſervice of any foreign 
prince or ſtate, then in enmity with the crown of England ; 
but that all ſuch children are, were and ſhall be and re- 
main in the ſame ſtate, plight and condition, to all in- 
tents, conſtructions and purpoſes whatſoever, as they 
would have been in, if the faid a&t of the ſeventh year 
of her ſaid late majeſty's reign, or the preſent act had 
never been made; but out of this proviſo are excepted 
| (other than the children of ſuch perſons who went out of 
Ireland in purſuance of the articles of Limerick) the child 
| of every ſuch perſon before deſcribed, who at any time 
between the ſixteenth day of November 1708, and the 
twenty-fifth day of March 1731, hath come into Great 
* Britain or Ireland, &c. and hath coritinued to reſide in 


| any of thoſe places for the ſpace of two years, and during 


ſuch reſidence hath profeſſed the proteſtant religion ; alſv 
every child, whoſe father came into Great Britain or 
[reland, &c., and profefied the proteſtant religion, and 
died there, between the times aforeſaid ; alſo every 
child, whoſe father continued in the aCtual poſleſhon, or 
receipt of the rents and profits of any lands, &c. for ths 
ſpace of one whole year, at any time between the afore- 
ſaid times, or hath bona fide, and for valuable conſidera- 
tion, fold, conveyed or ſettled any lands, &c. in Great 
Britain or Famed ;z and any perſon claiming title thereto 
under ſuch ſale, &c. hath been or continued in the ac- 
tual poſſeſſion or receipt of the rents and profits thereof, 
for the ſpace of fix months, between the times aforeſaid, 
then, &c, : | | 

By the ſtat. 5 Geo, 1. it is enafted, © that if any ma- 
nafaCturer or artificer of or in wool, iron, ſteel, braſs, 
or any other metal, clock-maker, watch-maker, or any 
other artificer or manufacturer of Great-Britain, (hall at 
any time aſter the firſt day of -y 1719, go into any 
country out of his majeſty's dominions, there to uſe or | 
exerciſe, or teach any of the ſaid trades or manufaCtories 
to foreigners ; or in caſe any of his majeſty's ſubjects now 
being, or who hereafter ſhall be in any ſuch foreign 
country out of his majeſty's dominions, as aforeſaid, and 
there uſing or exerciting any of the faid trades or manu- 
factories herein before mentioned, ſhall not return into 
this realm within ſix months next after warning ſhall be 
given to him by the ambaſſador, envoy, reſident, miniſter 
or conſul of the crown of Great Britain, in the country 
in which ſuch artificer ſhall be, or by any perſon autho- 
'rized by ſuch ambaſſador, &c, or by one of his majelty 3 
ſecretaries of ſtate for the time being, and from thence- 
forth continually inhabit and dweli within this realm ; 
thea and in ſuch caſe every ſuch perſon ſhall be deemes 
an alien, 


2. Of naturalization and denizaticn. TY 
| Naturalization is an adoption of one to be intitled by 
|birth to what an Engliſhman may claim ; and where na- 
turalization is, it takes effett from the birth of the party, 
but denization takes effect from the date of the patent. 


Arg. Cart. 187, Nature: 


A L 1 
* Naturalization is always by parliament, and perpetual ; 


for if one be naturalized for @ day, it is good for ever ; per - 
Montague Ch. J. Cro. Fac. 539. "5 

Aliens denizens are thoſe who are made ſo by letters 
patent, but aliens naturalized are ſo by att of parkament ; 
the one will not make the heir inheritable to his anceſtor, 
but the other will ; as for 'inſtance, Cornelius Godfrey 
being an alien born, had iſſue his eldeſt ſon born in 
Flanders ; afterwards the father was made denizen, and 
had iſſue his youngeſt ſon born in England, and died ; then 
the eldeſt ſon was naturalized, and having made a. leaſe | 
for years to Dixon, rendering rent, he died without iſſue, 
and the younger brother brought an action of debt for the 
rent arrear; and adjudged that he might ; for by the na- 
turalization of the elder brother, he was capable to pur- 
chaſe, and by nes Fog] to make a leaſe, and that his. 
brother was inheritable to him; and ſo the aCtion brought 
by him was good. Godb. 275, £40943, 

An alien born may become a ſubjeQt of England two 
ways, by denizationand by naturalization, denization is by 
the King's letters patent, which receive him into the fo- 
ciety as a new man, and make him capable to purchaſe, 
and to tranſmit land by deſcent ; but it doth not make 
him inheritable to any other relation ; for though the 
King by his charter may adrffit him into the ſociety, yet 
it cannot alter the law, which denied him to inherit any 
relations ; but if he be naturalized by aQt of parliament, 
then he in all things inherits like a natural-born ſubjeR, 
becauſe in an a&t of parliament every man's conſent is 
involved. 1 1n/t. 8. a. 129. a. Palm. 13. Cro. Fac: 


It 2 man take an alien to wife, and afterwards ſell his 
land, and his wife be naturalized, ſhe ſhall be endowed 
of the lands ſold before her naturalization. Co. Lit. 

0s 
” man may be made a denizen in tail for life, years, 
or upon condition ; alſo the King may make a particular 
denization, as if he grants to an alien guod in guibuſdam 
euriis ſuis Anglize audiatur ut Anglus, & quod non repellatur 
per illam exceptionem guod eft alienigena, 2 Tones 12. 
 Cro. Fac. 539. Co. Lit. 129. a. LOOSE eg 1c 

It was taken for a ground, that no ftatute of naturaliza- 
tion ſhall be taken by equity, becauſe it carries with it a pre- 
judice to the ſubjeCts in general, by making others ſharers 
with them, not only in the laws, but alſo in the trades of 
the kingdom, by which our ſubjeCfts born are leſs capable 
of acquiring a livelihood ; per three juſtices ; and for this 
reaſon, and alſo for that hereby other ſubjets may be 
diſinherited of their lands, Bridgman Ch. J. faid, Natura- 
lization (if it may be faid of a parliament) carries in it 
ſomewhat of injuſtice; and the rather, becauſe it is not 
agreeable to the policy of other ſtates, as in France and 
elſewhere, where perſons naturalized have not ſo great pri- 
"_ as here. 87d, 197. | 

ut one cannot be naturalized, either with limitation 
for years, life, or in tail, or upon condition, for it is againſt 
the abſoluteneſs, purity, and indelibility of natural alegi- 
ance. Co, Lit. 129. a. 2 Rol, Rep. 95. | 

A. deviſed a houſe to his wife for life, remainder to 
B. (who was an alien) if he ſhould be then a denizen, 
and capable to take, if not, then to the heirs of his body, 
and in default of ſuch iſſue, remainder to the maſter and 
governors of the free-ſchool of St. Olave's. After the death 
of the wife, B. entered and enjoyed the ſame many 
PR and fold the ſame to C.; the maſter and wardens 
brought an ejeQment, ſuppoſing that B. was an alien, and 
died without iflue ; but to prove that he was a denizen, 
it was fhewed, that in the deed and fine he called himſelf 
a freeman, and that the fine was gunth proclamations, and 
five years paſſed; and that as aliens are prohibited by ſta 
tute from being of any trade, upon pain of forfeiture of 
their goods, he would not have incurred the penalty by 
v/ing a trade here, without being firſt made a denizen. 
But per Williams J. a denizen cannot be made but by 
letters Patent, or aCt of parliament, which cannot be ſuf- 
ficiently proved without- matter of record. The court 
hs all clear of opinion, that the plaintiff had good title, 
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| A L 1 
| Naturalizing in Ireland is of no effef as to England; 
for naturalization is but a Hin of law, and can have 
effet but upon thoſe only conſenting to that fiftion ; 
therefore it has the like effet as a man's birth hath, 
where the law-makers have power, but not where they 
have not. Naturalizing in /reland gives the ſame effect 
in Ireland as being born there ; ſo in Scotland as being 
born there ; . but not in #»g/and, which conſents not to 
the fiftion of [re/and or Scetland, nor to any but her own. 
Vaugh. 280, " 
He that is borz within the King's ligeance, is called 
ſometimes a denizyn, quaſi deins nee, viz. born within, 
and thereupon 'in Latin is called indigena, the King's 
liegeman, for /igeus is ever taken for a natural-born ſub- 


| ject ; but many times in aQs of parliament denizen is taken 


for alien born, that is infranchiſed, or denizated by letters 
patent, whereby the King does grant unto him, Yuod 
ille in omnibus traftetur, reputetur, habeatur; teneatur, & 
gubernatur tanquam ligeus nefter infra diftum regnum noftrum 
Angliz oriundus, & non aliter, nec alio modo, But the 
King may make a particular denization, as he may grant 
to an alien, quod in quibuſdam curiis ſuis Angliz audiatur 
ut Anglus, & quod non repellatur per ullam exceptionem, quod 
ft aliemgena & natus in partibus tranſmarinis, to enable him 
to ſue _—_ Co. Lit. 129. a. $700 | 

Note, for law, that where an alien born comes into 
England, and brings his fon with him who was born be- 
yond ſea, and 1s an alien as his father is, there the king 
by his letters patent cannot make the ſon heir to his father, nor 
to any other ; for he cannot alter his law by his letters patent, 
nor otherwiſe but by parliament ; for he cannot Aiffnberiz 
the right heir, nor diſappoint the lord of his eſcheat. Bro, 
Deniz. pl. : | 

If an alien born has iſſue a ſon beyond ſea, this ſon is an 
alien as the father is; and if he comes into England, and 
is made a denizen, and after has iſſue another ſon in England, 
and he purchaſes land, viz. the father ; the ſecond ſon 
ſhall inherit, and not the eldeſt, Bro. Diſcent, pl. 57. 

If an alien be made a denizen, and the letters of deni- 
zation have a proviſo (uſual in ſuch charters) that the deni- 
zen ſhall do his liege homage, and that he ſhall be obe- 
dient, and obſerve the Jaws of this realm ; this proviſo is 
not any condition, for though he never doth his liege ho- 
mage, nor be obedient to all the laws of this realm, yec 
this will not make the denization void ; for if he doth not 
obſerve the laws, he ſhall forfeit the penalties appointed 
by them. 1 Roll. Abr. 195, Lane 58. S. C. | 

An alien had ifſue two ſens, one of them purchaſed 
lands in fee, and died without iſſue, the other ſhall not be 
his heir, becauſe there was no inheritable blood between 
the father and them; and where the ſn cannot be heir 
to the father, there one fon cannot be heir to another ; 
but if a man hath #wo ſons, and 1s afterwards attainted, and 
then one of them purchaſeth lands, and dieth without ifſue, 
in ſuch caſe the other ſon ſhall be heir to his brother, be- 
cauſe by the attainder the lineal blood was attainted, and 
not the blood collateral which was between the brothers. 
4 Leon. 5, Palm. 19. 

If an Engliſhman and an alien purchaſe lands jointly, and 
the alien die, it was a queſtion, whether the Zngl:;hman 
ſhould have the whole by ſurvivorſhip, beczuſe they were 
joint-tenants till office found : but this is denied by others; 
becauſe, if the freehold ſhould be in the alien till office 


found, then he might have an aQtion of treſpaſs, for a treſ- 


paſs done on the land ; but it is plain an alien cannot 
maintain ſuch an aftion. Dyer 283. | 
In gefment, the caſe was, the teſtator deviſed a houſe 
to his wife for life, remainder to Y. R. (who was an 
alien) if he ſhould be then a denizen, and a perſon capable 
to take ; if not, then to the heirs of his body, after the 
death of the wife ; Y. R. entered, and the remainder bein 
limited over to the maſter and wardens of th? free ſchoo 
of St. Olave's in Southwark ; they entered and brought an 
action, ſuppoſing that , R. was an alien, and having 
ſold the eſtate, was now dead without iſſue. Tt was given 
in evidence for the defendant, that F. R. was a denizen, 
becauſe he called himfelf fo in the conveyance which he 


made of the houſe ; beſides, he exerciſed a trade, which 
& | by implication proves him to be a der;zer ; but adjudged, 


A Aa that 


A :L-:1 
that fince a _den:zen cannot be made but by letters patent, 
or by aCt of parliament, the proof that he is ſo muſt be. 
by matter of record ; and the defendant having failed in 
ſuch proof, judgment was given for the maſter and war- 
dens of the ſcool. 2 Bulft. 33. 

"By the 7 Fac. 1. cap. 2. it is enaQted, ** that no perſon 
or perſons, uf what quality, condition, or place ſoever, 
being of the age of eighteen years or above, ſhall be na- 
turalized or reſtored in blood, unleſs the faid perſon or 
perſons have received the ſacrament of the Lord's Supper 
within one month before any bill exhibited for the pur- 
pole ; and alfo ſhall take the oath of ſupremacy and the 
oath of allegiance in the parliament houſe, before his or 
her bill be twice read ; which oath the lord-chancellor, or 
Jord-keeper, and the ſpeaker of the houſe of commons, ' 
have authority to adminiſter.” 

A denizen 1s not capable of nobility, nor to fit in par- 
liament ; for that to have a power of making laws, it is 
neceſſary he ſhould be totally received into the ſociety, 
which he cannot be without the conſent of parliament. 
Mol'cy 382. 

By the flat. 12 & 13. 3 2. it is enated, © that 
no perſon born out of theſe kingdoms, (although he be na- 
turalized or made a denizen) except ſuch as are born of 
Englij/ parents, ſhall be capable to be of the privy council, 


_ 


or a meinber of either houſe of parliament, or to enjoy any | 


office or place of truſt, either civil or military; or to have 
any grant of jands, tencments or hereditaments, from the 
civwn to himiclf, or to any other or others in truſt for 
him.” 

But this flatute by the 1 Geo. rt. ſt. 2. c. 4s ts explained, 
ſo as not to extend to diſable or incapacitate any perſon, 
who at or before his Majeſty's acceſſion to the crown 
was naturalized, to be of the privy council, or a mem- 
ber of either houſe of parliament, &c, and by this flatute 
it is enafted, that no perſon ſhall hereafter be naturalized, 


unleſs in the bill exhibited for that purpoſe there be a | 


clauſe, or particular words inſerted,. to declare that ſuch 
- perſon ſhall not thereby be enabled to be of the privy 
council, or a member of either- houſe of parliament ; 
or to take any office or place of truſt either civil or 
military, or to have any grant of lands, tenements or 
hereditaments from the crown, to himſelf, or any other 
in truſt for him; and that no bill of naturalization 
{ſhall hereafter be received in either houſe of parliament, 


unleſs ſuch clauſe or words be firſt inſerted or contained 
therein. 


3 IF hat ads aliens may do ; and what not. 

If an alien, chriſtian or infide!, purchaſe houſes, lands, 
tencments or cereditaments to him and his heirs, although 
he can have no heirs, he is of capacity to take a fee-fim- 
ple but not tc hold, For upon an ofhce found, the King 
ſhall bave it by his prerogative of whomſoever the Jand 
is holden, And fo it is if the alien doth purchaſe land 
and die, the Jaw doth caſt the freehold and inheritance 
upon the King. If an alien purchaſe any eſtate of free- 
hold in houlſcs, lani-, tenements or kcreditaments, the 
King upon olhce found ſhall have them. If an alien be 
made denizen and purchaſe land, and die without iſſue, 
the lord of the fee ſhall have the eſcheat, and not the 
King. But as to a leaſe for years, there. is a difference 
between a leaſe for years of a houſe for the habitation of a 
merchant-it 
with ours, and a leafe for years of lands, meadows, palſ- 
tures, woods, and the like, For if he take a leaſe for 
years 0! landz, meadows, &c, upon office found the King 
fall have it. But of a houſe for habitation, he may taxe 
a leale for years as incident to commerce, for without an 
habitation he cannot merchandize or trade. But if he 
depart or relinquiſh the realm, the King ſhall have the 
leaſe. $0 it is if he die poſſeſſed thereof, neither bis ex- 
ecutois Or adminiitrators ſhall have it, but the King : for 
he had it only for habitation, as neceflary to his trade or 
trafhck, and not for the benefit of his executor or admi- 
niſtrator. But if the alien be no merchant, then the 
King ſhall have the leaſe for years, though it were for his 
habitation, and fo it is if he be an aten enemy. And 


the reign of Queen Elizabeth. 


ranger being analien, whoſe King is in league 


- 


A L 
that purpoſe, in the caſe of Sir Fames Croſs, 


Paſch. 2& of 
Co. Lit, 2. 6. 9 4 
An alien cannot , purchaſe or inherit any lands in Eng. 
land, and the reaſon is, becauſe every perſon is preſumed 
| to have a natural and neceſſary allegiance to that ſociet 
that firſt proteCted and preſerved him, and therefore he 
+ cannot pay an allegiance to any other ſociety, unleſs he 
| be afterwards received into it. FYaugh. 227, 291. 7 Co. 
16. Dyer 2. þl. 8. 
| Analien ſhall take nothing by deſcent, curteſy, dower, 
' or guardianſhip. 2 Yent. 4x7. Afdolloy 464. But he may 
take the eſtate though he is not capable of holding it ; 
therefore if in tail, he may ſuffer a recovery and dock the 
| remainders. Co. Lit. 2. be 2 Rol. Rep. 321. Goldſh, 
102. 4 Leon. 82, Bro. tit. Denizen and Alien 17. 
And as an alien cannot inherit himſelf, fo he cannot 
| be inherited ; the grandfather born in Englarid, the fon 
an alien, the grandfon born in England, the grandſon ſhall 
not inherit the grandfather, becauſe he mult then repre- 
ſent the father, who cannot be repreſented ; but if the 
father be an alien, and two brothers born in England, they 
may inherit each other, becauſe the deſcent 1s immediate, 
and they do not take by repreſentation of the father. 
1 Si4. 193, 198. 1 ent. 413 to 429%, Hard. 224. 
Co. Lit, 8. Cont. 4 | 

If the eldeſt ſon be an alien, the younger brother born 
in England (hall inherit the father ; othe: wiſe it were if 
' the eldeſt fon were attainted, becauſe the eldeſt ſon and all 
his deſcendants are' before the younger brother, and the 


| younger cannot inherit before that line 1s extinct ; and it 


is a foreign preſumption, to ſuppole that any of that line 
| ſhould come over and: have children in England ; but the 
| perſon attainted is ſuppoſed to have all his children re- 
 fiding in the kingdom under the King's allegiance ; theres» 
fore there is a line continuing before that of the younger 
brother. 2 Yet. 417. 1 Inft. 8. a. 1 $14. 195. 

| For the ſame reaſon, if an alien hath four ſons, the two 
- eldeſt aliens, and the two younger naturalized, and one 
' of the younger ſons purchaſe lands and dies, the eldeſt 
' brother having iſſue born within the rea'm, the younger 
' brother, and not the iſſue of the eldeſt, ſhall inherit. 
Hard. 224. | 

If an alien hath a ſon an alien, and afterwards is made 
a denizen, and hath a ſecond ſon, the ſecond ſon ſhall in- 
herit though the eldeſt ſon be alive, Cro. Fac. 539. 

In an ation of debt brought by an adminiſtrarrix; the 
| defendant pleaded, that the plaintiff was an alien born in 
Ghent, under the allegiance of the King of Spain, an enemy 
tothe es: upon demurrer to this plea, it was inſiſted 
for the plaintiff, that the action being brought by her as 
| admini/tratrix, though ſhe was an ahlen, it was good, be- 
| cauſe ſhe was not to recover in her own right, but in the 
' right of another, and to his uſe 3 and it was a queſtion, 
whether the King of Spain could be called an enemy till 
, war was proclaimed? Owen 45. 

- The Spaniſh ambaſſador exhibited his bill in Chancery 
againſt Sir Richard Bingley, to have a diſcovery of ſeveral 
goods, which he ſet forth, as belonging to the /#jefs of 
| his maſter generally, without alledging any perſons certain 3 
and upon a demurrer to this bill, it was referred by the 
chancellor to ſome of the judges ; it was reſolved by them, 
| that the ambaſſador, as procurator general of all the ſub- 
| jets of Spain, could not bring the bill, becauſe the King 
' of Spain could not make a procurater general of all, or 
any of his ſubjects, without their conſent ; it is true, he 
may appoint an ambaſſador, who is a public miniſter for 
the King, and not for his ſubjeRs, otherwiſe than as it 
concerns the King and his miniſter to prote& them ; and 
' therefore he may mediate, proſecute, and defend them at 
the council-table, which is in the nature of a court of ftate. 
Therefore in this caſe, the chancellor ordered a vill and 
anſwer to be filed by conſent only, that examination 
| witnefles might be taken, and then to determine the mat- 
ter by way of arbitration, and not by a formal decree. 
| Hob. 758. | 

Caſe, &c. by an alien, for words 
dant, (viz.) that he was a bankrupt -* 
the plaintiff, it was moved in arreſt of judgment, 


1 


ſpoken by the defen- 
-after a verdiCt for 
that the 
e, and 


all this was reſolved by the judges aſſembled together for 
| 7 


d, 24 . her pruic 
| plaintiff was an alien ſub /igeant/a of __ F.--. exe 
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extra ligeantiam domini regis; and though ſuch an alien may 
have an aCtion here for his gods or merchandiſe, and may 
have a bouſe for his habitation, yet he cannot maintain 
a perſonal aCtion for defaming him ; but adjudged, that 
he may z for merchants ft: angers are enabled to trade here, 
and by conſequence they are entitled to all perſonal ac- 
tions for the ſupport of their credit and trade, and other 
ations likewiſe, as aſſault and battery, for aſſaults done 
upon themſelves. 1 Bat, 134. 

If an alien hath iſſue two fons, 4. born beyond ſeas, 
and B. born in England, and A. is naturalized, he ſhall 
inherit. B, Palm. 3. 3 Cro. Fac 539. | 

And now by the 11 & 12 /F. 3. c. 6. it is enaCted, ** that 
all and every perſon or perſons, being the King's natural- 
born ſubjeEt or ſubje&ts, within any of the King's realms 
or dominions, ſhall and may hereafter lawfully inherit 
and be 'inheritable, as heir or heirs to any honours, ma- 
nors, lands, tenements, or hereditaments, and make their 
pedigrees and titles by deſcent from any of their anceſtors, 
lineal or collateral, although the father and mother, or 
fathers and mothers, or other anceſtor of ſuch perſon or 
perſons, by, from, through, or under whom he, ſhe, or 
they ſhall or may make or derive their title or pedigree, 
were or was, Or is or are, or {hall be born 'out of the 
King's allegiance, and out of his Majeſty's realms and do-' 
minions, as freely, fully, and effectually to ail intents and 
purpoſes, as if ſuch father or mother, or: fathers or mo- 
thers, or other anceſtor or anceitors, by, from, through, 
or under whom he, ſhe, or they ſhall or may make or de 
rive their title or pedigree, had been naturalized or natu- 
ral-born ſubjeQts,” See ature 25 Geo, 2, c 39. for ex- 
plaining ſome doubls upon this att. | 

If an alien purchaſes lands, the King ſhall have it upon 

office found, for ſince the freeho'd is in the alien, and he 
is tenant to the lord of whom the lands are holden, it 
cannot be diveſted out of him but by ſome notorious aCt, 
by which it may appear that the freehold is in another ; 
but if an alien purchaſes lands and die-, then the freehold 
is in the King without office found, becauſe no man can 
take it as heir to the alien, therefore the freehold is caſt 
upon the King ; but if an alien purchaſe, and afterwards 
is made a denizen, and then hath iflue and dies, the iſſue 
ſhall inherit till office found, becauſe there is a perlon in 
being to take as heir to the denizen, upon whom the law 
Caſts the freehold, which is not to be deveſted out of him 
Co the ſolemnity of an office. Co. Lit, 2. 1 Leon. 
þ#. On. 
If an alien and a ſubje& purchaſe lands to them and 
their heirs, the ſurvivorſhip ſhall take place till office 
found, but the office found .intitles the King, and ſevers 
the jointenancy ; for the freehold is in the alien by the 
folemnity of livery, till it is deveſted out of him by ſo- 
lemn office found 3 and every perſon is ſuppoſed a natu- 
ral-born ſubjeCt that is reſident in the kingdom, and owes 
a Jocal allegiance to the King, till the contrary be found by 
office. Cro. Eliz 123. Dyer 283. pl. 31. 

If an alien purchaſes a copyho!d in fee in the name of| 
F. S. in truſt for him and his heirs, though it be found 
that the copyhoid was in truſt for the alien, and that 
F. S. had the legal eſtate, yet the King muſt ſue in Chan- 
cery to have the truſt executed for his benefit. x Roll. 
Abr. Allen 14. Style 20, 21, 41, 76. | 

An alien cannot purchaſe a jeate for years of lands, but! 
he may, if he be a merchant, take a leaſe of a houſe for 
his habitation for years only, and this is for the encou- 
ragement of commerce ; for if an alien trade he muſt 
have an abode amongſt us, but if he depart the kingdom 
or die, it goes to the King, not to his executors or admi-' 
niſtrators ; becauſe it was a perſonal privilege annexed to 
the alien, as a merchant, for the encouragement of com- 
merce, and conſequently muſt expire with him, without 
going to his executors or adminiſtrators. Poph, 36. Co. 
Lit. 2. b, x Roll. Abr, 194. | | 
F: But by the 32 H, 8. cop. 16. ſe7. 13. it is enaQted, 

that all leaſes of any dwelling houſe or ſhop within this 
realm, or any the King's dominions, made to any 
ſtranger, artificer, or handicraftſman born out of the 

ng's obeifance, not being a denizen, ſhall be void and 


of no effeQ ; and the perſon ſo taking ſuch leaſe forfeits 
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| 100l. and the perſon letting - 100/. more 1-666 moiety 


to the King, and the other to him that ſues for the 
ſame.” | | 
Upon this ſtatute the caſe was, an a&tion of debt was 
brought upon an obligation, and upon ojer demanded of 
the condition it was recited, and it referred to indentures, 
which indentures were likewiſe recited in hec ve*ba; the 
indentures were upon a leaſe of a houſe in J/eftminfer, 
reſerving rents with covenants; &c. the defendant pleaded 
2 Fen. 8. cap. 16. and that he was an alien, &c. and 
o would avoid the leaſe and the rent, and all the ſecu- 
rity ; divers exceptjons were taken to "this plea. 1. He 
has not ſaid where he was an artificer ; but this was over- 
ruled; for it is a perſonal quality, and ſhall follow the 
perſon, and is univerſal. 2. "ſhe defendant ought to have 
ſet forth and pleaded the indenture, but per cur”, ſince 
the plaintiff has brought it into court; 'as muſt be ins 


tended, and ſet it forth, the defendant may plead upon it +. 


without ſetting of it forth again. 3-- The plea is,; that 
indentura predicia vacua exiſtit, and this was likewiſe 
over-ruled ; for the law is, that the indenture. and+ bond 
make but one ſecurity, and if the *covenant be releaſed 
before breach; the bond will ſignify nothing. 4. "This. 
appears to be a mefſuage or tenement, but he has fiet 
averred it to be a manſ1on-houſe or ſhop, according t6 


the ſtatute ; and upon this point the court at firſt were * 
WW. 


I» 


divided; MKeyling held, that meſſuagium is manſum, et- quod 
Mare conſlat non debet verificari. Morton : though m«ſſua- 


gium be a word of art, and may be applied to other things 

by a large ſenſe. as to a barn or chapel ; yet in propriety 
it is a man{Gon-houſe, and ſhall be intended ſo. 
and //yndham, that it ought to have been averred ; for 


Twiſden 


he muſt bring himſelf preciſely within the ſtatute, eſpe- 
cially in ſuch a caſe as this, where he would avoid his own 


, contraCt ; but afterwards the defendant had judginent. 


1 Saund. 1 to 10. 1 Sid. 308; 8. C, 2 Keb. 102, 116. 
$.C 2 Show, Rep. 135. S. C. cited, and agreed to be 


good law. 


A ſpecial verdi found, that the plaintiff made a leaſe 


of a houſe to the defendant, who was found to be an alien 
artificer, and that this leaſe was made by indenture be- 
tween the plaintiff and defendant, and that there was no 


other ſecurity or promiſe made by the defendant, and 
that the defendant entered and enjoyed fo long, for which 
the plaintiff brought a guantum meruit ; to which the de- 
fendant pleaded non afſump/it, and the matter being found 
ut ſupra, the court held, that an a//ump/it would not lie. 
I Becauſe this would evade the ſtatute. 2. A promiſe 


in law never takes place where there is an actual agreement. 


2 Show. Rep. 135 SW | 

Debt upon an obligation for performance of covenants 
in a leaſe of a houſe, &c. the defendant pieaded the ſta- 
tute 32 Hen. 8. cap. 16. and ſets forth that he was a 
vintner, and alien artificer ; and upon demurrer it was in- 
ſiſted upon for him, that a vintner is as much an artificer, 
and within the meaning of the ſtatute, as a mercer, draper, 
or grocer; Ch. Juſt, This ſtatute refers to another made 
1 R. 3. c. 9. which prohibits alien artificers to exerciſe any 
handicraft in England, unleſs as ſervant to a ſubjeft ſkilful in 
the ſame art, upon pain of forfeiture of his goods z now the 
miſtery of a vintner chiefly conſiſts in mingling of wines, 
and that is not properly an art but a cheat ; ſo the-plaintiff 
had judgment. 43 Med. 24. = 

If a woman- alien, be ſhe friend or enemy, marry a 
ſubjeQ, ſhe ſhall not be endowed, becauſe by the policy 
of the Common Law, all aliens are diſabled from ac- 
quiring any freehold amongſt us ; alſo dower is an eſtate 
created by at of Jaw, and therefore the law, which 71 


fruftra agit, ſhall not transfer an eſtate to one who can- 


not keep it, but muſt immediately, in reſpeCt of her le- 
gal difability, give title to another ; and there is a diver- 
ity between ſuch a&s of law and the aCts of the party 
himſelf ; as if an alien makes an aCtual purchaſe, &c. So 
aliens ſhall not. be tenants by the courteſy, by the ſame 
reaſon. 7 Co. 25. Co. Lit. 31. | - 

An alien friend may have perſonal ations but not real ; 
an alren enemy ſhall have' neither real, perſonal, nor 
mixt aCtions. The reaſon why an alien friend is allowed 


| to maintain a perſonal aQtion is, becauſe he would othe- 


_ viſe 


. 
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| wife be incapacitated to merchandiſe, which may be as 


much to our prejudice as his ; but as to the allowing of 
him to maintain real aCtions, there is no reaſon for it, 
becauſe there is no neceſlity that he ſhould ſettle among(t 
us; an alien enemy is diſabled from the prejudice that 
may accrue to the King _ if he were allowed 
to maintain an ation. Co. Lit. 129, b, 1 And. 25. 
Dyer 2. b. Fe 

A merchant ſtranger fhall have an aQtion for ſaying 
He is a bankrupt, for by law he may have perſonal actions, 
and theſe words tend to impair his credit in trade. Yelv, 


198. 1 Bulſ. 134. S.C: 


An alien friend, merchant, may upon a ftatute extend 
lands, and upon office the King ſhall not have them, and 
upon ouſter he ſhall have an aſſize ; for the main end and 
deſign of both the ſtatute-ſtaple and merchant, was to 
promote and encourage trade, by providing a ſure and 
fpeedy remedy for merchant ſtrangers as well as natives, 
to recover their debts at the day aſbgned for payment. 
Dyer 2. 6. in marg. LE TAE 

An alien friend may be an adminiſtrator, and ſhall have 
adminiſtration of leaſes, as well as perſonal things, becauſe 
he hath them in another's right, and not to his own uſe. 
Cro. Car. 8. 1 Vent. 417. S. C. cited. 

But it has been long doubted, whether an alien enemy 
ſhould maintain an action as executor ; for on the one 
hand it is ſaid, that by the policy of the law, alien enemies 
ſhall not be admitted to actions to recover effects which 
may be carried out of the kingdom, to weaken ourſelves 
and enrich the enemy ; and therefore public utility muſt 
be preferred to private convenience ; but on the other 


| hand it is ſaid, that theſe effects of the teſtator are not 


forfeited to the King by way of repriſal, becauſe they be- 
long not to the alien enemy, for he is to recover them for 
others; and if the law allows ſuch alien enemies to poſſeſs 
the effects as well as an alien friend, it muſt allow them 
power to recover, fince in that there is no difference, 
and by conſequence he muſt not be diſabled to ſue for 


them ; if it were otherwiſe it would be a prejudice to the 


King's ſubje&ts, who could not recover their debts from 
the alien executor, by his not being able to get in the aſ- 
ſets of the teſtator. Cro. Eliz. 683. dolloy 870, Carter 
49, 191. Skin. 370. | 

If an alien enemy comes here ſub ſalvo conduu, he may 
maintain an aCtion. So if an alien may come hither in 
time of peace per licentiam domini regis, as the French pro- 
teſtants did, and lives here ſub proteftione, and a war after- 


wards happens between the two nations, he may maintain 


an aCtion, for ſuing is but a conſequential right of protec- 
tion ; and therefore an alien enemy, that is here in peace 
under proteCtion, may ſue a bond ; alter of one commo- 
rant in his own country, 1 Salk, 46, | 


4. Of pleading alienage. 

If one born in Jerſey, or elſewhere within the King's 
obedience, brings a real aCtion, and the tenant pleads 
that the demandant is an alien born under the obedience 
of the French King, and out of ligeance of, &c. the de- 
mandant may reply, that he was born at ſuch a place in 
England, within the King's allegiance, &c. and ſuch hath 


' ever been the manner of pleading in ſuch caſe. Co. Lit. 


161. 7 Co. 26. 6 Co. | 

In an aſliſe tempore Fac. 1. the defendant pleaded that 
the plaintiff was born apud E. infra regnum Scotiz ac n- 
tra ligeantiam ditti domini regis regni ſui Scotiz, ac extra 
ligeantiam ditti domini regis regni ſui Angliz z and this was 
held no good plea, becauſe it referred ligeance and faith 
to Bugians, and not to the King. 7 Co. 1, 9, Lit. 
Rep. 26. 

fn debt on an obligation, which was for payment of 


_ rent reſerved by leaſe for years ; the defendant pleaded the 


32 Hen. 8. and that he was an alien artificer, &c. the 
plaintiff replied, that he was no alienartificer ; but having 
laid no place where he was born, the replication was held 
naught. 1 Sid. 357. 

he defendant pleaded in abatement, that the plaintiff 
was an alien enemy, born in ſuch a place in France ; the 
plaintiff replied that he is indigena, and born at ſuch a 
place in the kingdom of England, & nn alienigena made 


| ſide, viz. that he was born in England, and that this 
| matter might be triable by a proper vi/ne ; but here he 
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& forma prout, &c, et hoc petit quod inquiratur per patriam, 
and upon demurrer to this replication, it was held to be 
ill ; for that the plaintiff did not rely upon the firſt part 
of it, that he was born in England, and fo conclude with 
an averment, that an iſſue might be taken by the other 


hath, put az or not alter in iſſue, viz. non alienigena mids 
& forma, which cannot be tried for want of a wi/ne ; and 
therefore judgment was given that the bill ſhould abate, 
Carth, 302. Fe 
In indebitatus aſſumpſit the defendant pleaded that the 
plaintiff was an alien, enemy born at Roan in France, under 
the allegiance of, Gs, The plaintiff replied, he was 
born at Hamburgh, under the allegiance of the emperor, 
a friend of the King, &c. and traverſed, that he was b:rn 
at Roan in France, &c, Upon demurrer, the defendant 
had judgment, becauſe by the traverſe Roan is part of the 
iffue, which is very immaterial , the plaintiff ſhould have 
traverſed, that he was born under the allegiance of the 
French King. 3 Salk. 28. 
In debs for an eſcape, the defendant pleaded that the 
piaintiff was an alien enemy, barn at Roan in France, un- 
der the allegiance of the French King, &c and the plaintiff 
replied that he was a natural ſubje&t, born at Je/tminfler 
in the county of Middle/ex ; ani traverſed, that he was 
born in France ; and upon demurrer, the court held this 
to be an zmmaterial traverſe; for the plaintiff ſhould have 
reſted and tendered an iſſue upon his being born at //*/?- 
minſter. 3 Salk. 28. | | : 
The moſt uſual and beſt pleading in ations brought 
by an alien, is both excluſive and incluſive, viz. extra 
ligeantiam demini regis, &c. et infra ligeantiam alterius 
regis. 7 Rep. 16. b. cites 9 E. 4. 7. et Lib, Intrat. 
fo. 244. | 
Alienage may be pleaded in bar after imparlance, as 
well as to the writ before imparlance. Fenk. 130, 
pl. 64. : 
Alen-pziozies, Thoſe cells of the religious in Zngland 
which belonged to foreign monaiteries. Theſe were dif- 
ſolved by authority of parliament, in the reign of Hen. 4. 
but ſome were made indigenz, or denizened. Cowel. 
Alienation, (from alienare, to alien) A transferring 
the property of a thing to another. It chiefly relates to 
lands and tenements ; as to alzen land in fee, is to ſell 
the fee-ſimple thereof, &c. and to alien in mortmain, is 
to make over Jands or tenements to a religious houſe or 
body politick ; for which the King's licence is to be ob- 
tained. Star. 15. R. 2. c. 5. Stat. Weſt. 2. c. 25. ann. 
I3 Ed, 1. fines for alienations are taken away by ſtatute ; 
except fines due by particular cuſtoms of manors. 12 Car. 
2. c. 24+ Danv. Abr. 327. All perſons who have a right 
to lands may generally alien them to others: but ſome 
alienations are forbidden 3 as an alienation by a particular 
tenant, ſuch as tenant for life, &c. which incurs a for- 
feiture of eſtate. 1 /n/t. 118. PFor if leſſee for life, by 
livery alieneth in fee, or makes a leaſe for the life of an- 
other, or gift in tail, it is a forfeiture of his eſtate: ſo if 
tenant in dower, tenant for another's life, tenant for years, 
Sc, do alien for a greater eſtate than they lawfully may 
make. 1 [n/t. 233, 251. Conditions in teoffments, &c. 
that the feoffee ſhall not alien, are void. 1 1nfl. 206. 
Heb. 261. And it is the ſame where a man poſſeſſed of 
a leaſe for years, or other thing, gives and ſells his whole 
property therein, upon ſuch condition : but one may grant 
an eſtate in fee, on condition that the grantee ſhall not 
alien to a particular perſon, &c. and where a reverſion 1s 
in the donor of an eſtate, he may reſtrain an alienation by 
condition, Lit. 361. Wood's Inft, 141. Eſtates in tail, 
for life, or years, where the whole intereſt is not parted 
with, may be made with condition not to a/ien to others, 
for the preſervation of the lands granted in the hands of 
the firſt grantee. wh 
Alimony, ( Alimonra) Signifies nouriſhment or main- 
tenance; and in a legal ſenſe, it is taken for that allow- 
ance which a married woman ſues for and is entiled to, 
upon any occaſional ſeparation from her huſband. Cowe!. 
-- Tovek de la Ley. Where a woman is divorced a my 


& thoro, ſhe may ſue her huſband in her own name 1or 
| Fo alimony 


}. A? LL: L 
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” 


Hs, 


aImmy-or maintenance out of. the huſband's eſtate, dating F By the ſtatute 3 Fac. be "$ the oath of all gi es Is 
the ſeparation, either in, the Chancery or Spiritual court; '| preſcribed, , 2H 


and it will be allowed, except it; de; in-caſes of elopement |. And by the ſtat, fihes 1. 2.'6:*\All perſons abore-eigh- 


adultery.. .1 1nfl.'2 ». But, the. Spiritual, court is | teen, of whateyer 
and Fr os 1 0d | take it, viz, every archbiſhop and biſhop, before the lord 


proper court to.ſue in for alimony : and the not allow- 
Fa wiſe maintenance, is not ar offence. within the- Ra- 


or! 'degree" therein intehded, ſhall 
| chancellor or logd keeper: 


tute 1 Eliz. but a negleCt of the huſband's duty, 'and/'s |-. An ecclebaſticaljudge or officer; before the archbiſhop, 


breach of his vow. 12 Rep. 30. ''A man may be ſued 


biſhop, or ordinary of-the dioceſe, whete he exerciſes his 


in the Spiritual court for beating his wife, and he-imay be | office : 


dered 10 her ſo. much per week alimony : but a-pro- 
dibicion hath | been granted by B., R. in ſuch a caſe; and 
the wiſe may have ſureties, of the, peace for-unreaſonable 


—— 


[! 


- Every. perſen'of, or aboye the degree'of a baron or bas 
roneſs, and all. of the privy copncil, andthe prefidents of 
| Hales, 'and the 'North,- before--four-'of the privy council, 


beating , bec'1; Trin.-11 Fac, 1. Aer 874. Alimony | of whom! the” lord chancellor, treaſurer, privy-ſeal, or 


os . 


maintenance z. as. we may-ſee by this-writ: Rex vic. Bucks 
'ſalutem. Precipimus. tibi ud as maritagio Emme . de 
Pinckney wxoris Laurentii Penire, . gui excommunicatus eff, 
22 quod prediftam Emmam affettione mgritali non trattat, 


was anciently exprefled by rationabile xtoverium, reafonable | ſecretary to be one 3; or, if-above thirty» miles from Lon- 


don, before "the biſhop of the dioceſe, vr fuch whom the 
| lord chancellor, or lord keeper, by dedimus potefiatem fhall 
autborize z  - F | wane 6 | 


\ The ſervants of the King, Queen, or Prince, We. be> 


—— 


zidem Emmz- rationabile eſtoverium ſuum. invenias, denec | fore the lord ſteward, tr. judges, juſtices of peace, ſhe- 


idem Laurentius. vir, ſuus eam tangaam uxorem ſuam trac- 


riffs, or other officers of juſtice, or who receive a fee of the 


taverit, ne iteratus clamor ad nos inde perveniat. Tf 29. King, before the lord chancellor or lord keeper ; treaſurer, 


 A(launds, 46 alarnts, ſeythiz gente, bare-hounds,- Cowell 
- Hiſap, (Fr. in Lat. of As ) A word uſed for the tem- 
| pering and mixture -of ather metals with filver or gold. 
Stat. 9 Hen. 5. ft. 2. c. 4+ and ff. 1. c. 11. This alloy 
js to augment. the, weight of ſilver or gold, ſo as-it may 
defray the charge. of, coinage, and to make it the more 
ſufile.. A pound weight of ſtandard gold, by the preſent 
ſtandard in- the mint, is twenty-two carats fine, and two 
carats a/lay ; and a,pound weight of right ſtandard filver 
conſiſts of eleven ounces two prmny weights of fine filver, 
and eighteen pennyweights of allay. Lownd's Eſſay upon 
Coins, þ. 19. Cowell, One pennyweight of angel gold 
is worth four ſhillings and two pence; of crown gold, 
three ſhyllings, and, ten pence : and one ounce of pure 
ſilver, is worth five ſhillings and four pence, and with allay 
five ſhillings. . Adod. Fuft. tit. Coin, p.-120, See Coin. 
Allegiance, or Ltgeance., Allegiantia, (from the Lat. 
alligare) Is the lawful obedience which a ſubjet-is bound 
to render to, his ſovereign. Co. Lit. 129..4. 7 Co: 4+ 
Allegiance is naturalts, acquiſita, locelis ; that is, 
natural, acquired, or local. Natural ; as every ſubje£t 
born, ,immediately upon his bigth ought to pay a natural 
allegiance to his * uk oy and is called a natural! liege- 
man, as the King is ſaid to be his natural liege lord 
Acquired ; fo .a man naturalized, or made denizen, ac- 
quires a ligeance to the King. Local; ſo a man, who 
comes under the dominion. of the King, ought to pay a 
bal allegiance ; for he has his proteftion. And therefore, 
if an alien friend come into Eng/and, and commit treaſon, 
the. RIPE: ſhall be contra ligeantie ſue debitum. 
7 6%. 4z 5, ©. "oP | | 
But ligeance is reciprecum ligemen, quia ficut ſubditus te+ 
netur ad obedientiam, ita rex tenetur ad protectionem, Thus, 
an alien enemy, if he comes into the realm, does not 
owe any allegiance, and cannot be indicted for treaſon ; 
but ſhall be puniſhed by the martial law. #7 Co. 5, 6. 
| By the ancient law in the time of King Arthur, and 
afterwards revived.in the time of King Edgar, every man 
of the age of twelve years or.upwards, ought to have been 
worn to the King in the tourn,, or in the lect. Co. Lit. 
68. b. 172. 6. a. 7 Co. 6.6.7.8. 1 Bulf. 199, - 
\ By the ſtatute. x £1. (c. 1. {. 19- {Every archbiſhop, 
biſhop, and other eccleſiaſtical, perſon and- officer, and 
every judge, juſtice, mayor, and other 9 re officer, 
and every perſon, who has fees 'or . wages the crown, 


ſhall take the oath of ſuÞremac and fidelity, therein :de- 
Clared and ſet forth. upremacy:an | ty's 


Aug. Rae. Clanh 7 Hen. 3-þ. 3. m. 3. Gowell. 


| admiral, warden of the cingue ports, chief, juſtice'of.B. R, 
or QC. B. juſtices of aſſze in the county where they reſide, 

| or other whom the lord chancellor or keeper ſhall autho- 

rize ; | . i | 

| Mayor, or other chief officer of a corporation, before 

{| ſach who adminiſter the oath of office : aldermen, and un- 


chief officer in the open hall : 


the houſe in every parliament, before the lord ſteward, or 
his deputies : | 4 

Maſter of the ordnance, lieutenant of the Tower, and 
mint maſter, the four principal officers of the navy under 
| the lord admiral, before lord chancellor or lord keeper, 
4 or lord admiral ; and all officers, '&c. of the Tower, be- 
| fore the lord lieutenant of the Tower : oh 


Vice-admirals, - captains, and ſoldiers in the King's 


A - 


navy: : | 

All perſons, having the charge of forts, &c captains of 
ſoldiers within the realm, before juſtices of aſliſe, or two 
juſtices of peace: | | 


their clerks, before the biſhop of the dioceſe where they 
relide : 

All who ſue livery, or ou/ter /e main, before the ma- 
{ter or ſurveyor, or attorney of the court of Wards, in 
open.court; ; 'Þ 

Serjeants at law, ſervants to the judges, and officers in 
Serjeants Inn, before one of the chief juſtices, or chief 
baron : 2584 2 : 

All ſubjefts.in inns of court, and principals and trea- 
ſurers of inns of Chancery, before the benchers or readers 
of the ſaid houſes: and all admitted into inns of Chancery, 


them, in their open halls : F641 
Prothonotaries, filizers, officers, attornies and. chief 
clerks of any court of record, before the judges of the 
ſame court: | zee; 
Clerks of Chancery, and all officers of Chancery, before 
the maſter of the rolls, or two maſters'in Chancery : | 
Parſons,-- vicars "and curates, and: others in orders, 
ſchoolmaſters and uſhers, before the biſhop of the dioceſe, 
or ordinary, in open court: | : uy Hee 
Vice chancellors of both Univerſities, heads of colleges 
and balls, proctors and beadles, before the ſenior maſter 
in convocation: and others promoted to any degree, be- 
fore the vice-chancellor in the congregation-houſe: all fel- 


And by ſe. 24, 25. Every perſon, before he ſue 1is: | lows and ſcholars of houſes, before the head of ſuch houſe, 
very, Or ouſter le main, do homage, be received into the | in the open ball: ' - a | 
Queen's ſervice, take orders, or any degree in the Uni-- Doctors of phyſic, who are admitted into the College 


verſity, muſt take the ſaid oath. 


of Phyſicians, by the preſident of ſuch college. 


By the tat. 5 Eliz. c, 1. fc 5.. Every Choolemthen. public- By the fat. 25 Car. 2. c. 2: all perſons admitted into 


or private teacher; of children, bencher, utter barriſter, 


incierit of any houſe or courts, principal of any; .inn-of | falary, fee, &c. by patent, or grant from the crown, 


ancery, Attorney. : Ne cages filizer, ſheriff, cf- 
Cheator, feodary, and. perſons admitted to any ofhce at 
- pg _ = other law, ſhall take the ſaid oath, 


any office, civil or military, or who ſhall” receive any 


or havE any place of truſt, or in the navy, or ſervice 
it the honſhold of | the /King, or Duke of York, ſhall 


£\ _ the .fajd oaths of lupremary and allegiance the next 


term, 


- 


IN 


Cog 


der-officers, and eyery freeman of a corporation, before the = 


All of the houſe of commons, before their entry into 


ſhips, before any two of the ſaid principal officers of the 


DoRors, advocates, and procors of the Civil Law, and 


before the principal, or treaſurer and ancients, or four of 
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term, or it the next quarter ſeſſions of the place where he 
reſides. ; 4 
By the flat. r Y,& M: 4. 8. all. perſons required to 
take the aforeſaid (oaths, ſhall inſtead” thereof take the, 
oaths thereby preſcribed. © © POP 
By the fat. 1& 8IV. 3. c. 24; all who ſhall aft as: 
ferjeant, counſellor, barriſter, ' advocate, attorney, ſolli- 
citor, proftor, clerk, or notary, /not having before taken 
the ſaid oaths, ſball incur a premunire.. | | 
By the flat. 13& 14 I. 3. c. 6. and x Ann. c. 22. 
all in office, &c. (as by the fat. 25 Car. 2. c. 2.) and 
all eccleſiaſtical perſons, menibers of colleges and halls in 
either univerſity, of the foundation, (being eighteen,) all 
teaching pupils inthe univerſity or elſewhere, ſchoolmaſters, 
uſhers, teachers of ſeparate congregations, all who aCt as 
ſerjeant,”&c. (as by the fat, 7 & B W, 3. < 24.) hall 
take the oath of abjuration in three months after admiſſion, 
to ſuch place, or praftice, in one of the cours at /Yeft- 
min/ter, or at the quarter ſeſſions of the place where he 
reſides, or at the next term or quarter ſeffions, though 
after three months. | | 
By the /at. 6 Ann. c. 14. 'and 8 Ann. c. 15. all of- 
ficers, civil and military in Scotland, ſhall take the oaths 
of allegiance, aſſurance, and abjuration in the courts of 
ſeſſion, jufticiary, or Exchequer of. Scotland, or quarter 
ſeſſion there; or in Chancery, B. R. C. B. or Exchequer 
in Eng'and. 
By the flat. 1 Geo. 1. c. 13. all perſons in office, &c. 
(as by the fat 1 Ann. c. 22-) conſtables, writers in Scotland, 
being in London or Weſtminſter, or thirty miles diſtance 
on the firſt day of Michaelmas term, ſhall take the oaths 
in Chancery, B. R. C. B. or Exchequer the ſame term, 
or otherwiſe before the 23d of Fanuary, at the quarter 
ſeſſions of the place where he ſhall reſide on the firſt of 


December 1715; and all who come after into office, &c, | oath 


ſhall do fo in three months. 


By the flat. 2 Geo. 2. c. 31. it is ſufficient, if any take | 


the oaths before the end of the next term, or before the 
next quarter ſeſſions, though not within three months ; 
or if beyond ſea, within four months after return ; andall 
omiſſions before are pardoned. 

By the /fat. 5 El. c. 1. the biſhop may tender the oath 
of ſupremacy and allegiance required by 1 #l. c. 1. toany 
ſpiritual or eccleſiaſtical perſon within his dioceſe. 

By the /tat. 3 Fac. I. c. 4. /. 13. the biſhop, or two 
Juſtices of peace may tender the oath of allegiance therein 
required to any convict, or perſon indicted for recuſancy, 
or who hath not taken the ſacrament twice the year paſt, 
and may examine on oath perſons unknown, who paſs 
through their county, and if they do not deny being re- 
cuſant, and having received the ſacrament, may (if not 
noblemen or noblewomen) tender them the ſaid oath. 

And by ſe. 41. of the ſame ſtatute, fix of the privy 
council, whereof the lord chancellor, treaſurer, or ſecre- 
tary of tate to be one, may tender to nobility. 

By the tat. 7 Fac. 1. c. b. ſet. 26. any of the privy 
council, or the biſhop of the dioceſe, may require any no- 
bleman or noblewoman of eighteen years of age, or any two 
juſtices of peace of the county or corporation, may require 
any other perſon of that age to take the ſaid oath : and, 
if any baron or baroneſs of that age be indifted or con- 
vited for not coming to church, or receiving the facra- 
ment, three of the privy council, of whom the lord chan- 


cellor, treaſurer, privy ſeal, or ſecretary to be one, ſhall | 


require ſuch oath : and, if any of that age, and under 
that degree, be fo indicted or conviCt ;-or if the miniſter, 
conſtable, and churchwardens, or any two of them, com- 
Plain to a juſtice of peace where the perſon ſuſpeRed 
dwells, one juſtice of peace ſhall require it. 'N 
| But a conſtable, upon ſuch warrant, cannot break open 
a houſe to take him. 12 Co. 131. $73 103965 $775 8 
By the flat. 1 W.& M. c. 8. Perſons ſhall take the 
eaths there preſcribed, before thoſe enabled to tender the 
former oaths. & 11 x5 
By the flat. 7 & 8 FW. g. c. 27. thoſe who may law- 
Rwy tender the oaths, may ſummon any to take the ſaid 
oat So ES Eo 4 | 
So by the fat. 1 Geo, 1. c. 13. [7 10. two or more juſ- 


1 ALS 


der in privy council, or by commiſſion unider the preat 
ſeal, may tender the faid oaths to any they ſuſpe& to be 
dangerous or difaffeed to the government. | 
Seft.' 11. By writing under their hands and ſeals they 
may ſummon any to appear before them at a certain time 
therein appointed, to'take the faid oaths : which ſummons 
ſhall be ſerved on him, or left at his dwelling or uſual 
abode, with one of the family. | | 
By the Fat. 11 Eliz. c. 1, he who obſtinately refuſes 
the oath there preſcribed, ſhall loſe, for his life only, every 
eccleſiaſtical or temporal promotion, or office, or benefice 
_—_ on y time F: the q7-p R n 

y the flat. 3 Tac, I. © 4. edt. 14: if * On re» 
fuſe the oath therein preſcribed, when bed-Ro by the 
biſhop or two Ce or to! be examined upon oath, 
(unleſs noble) they may commit him to gaol without bail, 
until next affizes or quarter ſeſſions, when the oath ſhall be 
again tendered, and if refuſed, the refuſer (unleſs noble) 
incurs a pr.emunire. 

, feme covert ſhall be committed only until ſhe takes the 
Oatn, | . 

And noblemen or noblewomen (other than feme covert) 
refuſing, when tendered by ſix of the privy council, incur 

26, 27. refuſers to 


a preamunire. 
By the flat. 7 Fac. n. c. 6. a 
take the oath duly tendered, ſhall be committed to paol 
without bail, by thoſe impowered to tender it, until 
next aſlizes, or quarter ſeſhons, where the oath ſhall be 
again tendered, and a refuſal incurs a premunire, (ex- 
cept femes covert, who ſhall be committed till they take 
it ;) and ſuch perſon is incapable of any office, &c. (be- 
ing no oflice of inheritance, -or miniſterial funCion) 
or to prattiſe the Common Law, phyfick, ſurgery, or 
as apothecary, or other liberal ſcience, until he take ſuch 
So he ſhall be committed for a refuſal 


3 though he be a 
lord of parliament. 12 Co. 131, wh | 

By the /tat. 25 Car. 2. c. 22. ſeft, 4,5. a perſon 
thereby required to take the oaths, who ſhall negle& or 
refuſe, ſhall be. ip/o fa&o incapable of office, or employ- 
| ment: and if he executes it after ſuch negleQ, he forfeits 
on conviction 5007. and ſhall be difabled to ſue in any 
court of law or equity ; to be guardian, executor, or ad- 
miniſtrator ; to take a legacy, or deed of gift ; or bear any 
| office within the realm. 

By the //at. 1 Geo. x. c. 13. fe 7. all who refuſe to 
take the oaths in the places, and at the times preſcribed, 
ſhall be 7p/o fads adjudged incapable to enjoy their offices, 
or any profit appertaining to them ; and every ſuch office 
ſhall be void. Eb | | 

And by /e#. 10, 11. any who refuſes the oaths ten- 
dered purſuant to that af, or to appear at the time to 
which ſummoned, or at the next quarter ſeſſions, and 
there take the faid oaths, ſhall be adjudged a popiſh re- 
_ convict, and to forfeit and be proceeded againſt as 
uch. 

Allegiare, To excuſe, defend, or to juſtify by due 
courſe of law.——8; quis ſe velit allegiare ſecundum re- 
gis weregilidum hoc factat. Leges Alured. c. 4. Alle- 
giat ſe ms that is, clear or purge himſelf of the 
crime objeCted to him, 7b. c. 16. Allegiare, 7. e. juxta 
legem ſe a crimine, quo impetitur, liberare. Spelman, 
Cowell. | 
Aller-good. The word aller is uſed to give a ſuperlative 
ſenſe to the word added to it ; fo aller-gaed is the greateſt 
good, Cowell. | 

Alleviare, Signifies to levy or pay an accuſtomed fine. 
Some of our ancient hiſtorians mention ſuch fines paid by 
perſons to their lords for redemption of their. daughters, or 
' for a licence to marry them. Brad. Pref. to Eng. Hit. 
p+ 64. Cowel. ah nn bh 

Allocation, ( A/ocatio) In a legal ſenſe is an allowance 
made upon account in the Exchequer ; or more properly a 
placing or adding to a thing. Cowell. 

Allocatione facienda, A writ for allowing to an ac- 
 countant ſach ſums of money as he hath lawfully ex- 
pended in his office rage to the lord treaſurer, and 


tices of the peace, or any appointed by the King by or» 


rons of the Exchequer, upon complaint made, Reg. 
wg ig . 206, | | gr 
| Allocato 


f is Fi | - 


Allocato. comitatu, Is. a new writ of exigent, allowed be- 
fore any other cownty court holden, on the former not being: 
ſerved, or complied with, &c. Fitz. Exig. 14-- 


] | 
Ho toviat, This is where an inheritance is held without | 


ying any acknowledgment to any lord or ſuperior ; and! 


therefore is of another nature from that which is Feodal | 


neficiary. It.is derived from the Saxon a, privative, 
al x x7 aolits, or rather Jef, dominus, 1. e. held with- 
out any burthen or vaſſalage, or without a ſuperior. Al- 
Jodial lands are free lands, which a man enjoys without 
paying any fine, rent, or ſervice to any other. Cowell, 
Allom, To what duties liable, 2 . & MM. ef. 2. 
Co 4+ fe. 5O. F £64 . \ ' 
Duties + gi on exportation not altered by 8 Gee. 1. 
CC 1 LY ſea «- Os Y f 2 . 
Alluginoſus, i. e. ucidus. + WET | 
Alluminoz, (from the Fr. allumer, to lighten) Is uſed: 
for one who. coloureth or painteth upon paper or parch- 
ment ; and the reaſon is, becauſe he gives light and or- 
nament- by . his colours to the letters or other figures. 
The word is uſed in ſtat. 1 R. 3. £9. but-we now call 
ſuch a one a /imner. . Cowell, | 154 | 
 Almaine. rivets, Is a light kind -of armour for a man, 
with ſleeves of mail, or plates of iron, for the defence of 
his arms: this may ſeem to have been the-pattern of the: 
rochet, not long ſince in uſe amon 
ſleeves, which the livery-cloaks of noblemens coachmen 
may alſo ſeem to imitate, Cowell. 6 thins17 (6 
Aimanack, Is, part of. the law of England, of which 
the court muſt. take judicial notice';z -1per Holt, Ch. ). 
6 Mod. 41.——6 Med. 81. Trin. 2 Ann. B, R. in the 
caſe of Brough v. Perkins, 8. P. by Holt Ch. ]. and ſo is 
annus i a and that it is the ſame in caſe of move- 
able feaſts, and the diverſity between them and fixed feaſts 
is ridiculous ; but the almanack to go by is that annexed 
to the Common-prayer: book. ——3 Salk. 69. $. C. but 
the ſame point does not appear. 'The diverſity of fixed 
and moveable feaſts was condemned. per tot, cur. for we 
know neither the one nor the other but by the almanacks, 
and we are to take notice of the courſe of the moon. 
| 6 Mad. 150, 160. Paſch. 3 Ann. B. B. in the caſe of 
Harvey v. Braad,. 1bid. 196. S. C. and Holt Ch. }]. 
faid, that at the council of Nice they made a calculation 
moveable for Eaſter for ever, and that is received here in 
England, and become part of the law ; and ſo in the ca- 
lendar eſtabliſhed by aft of parliament.——2 Salk. 626. 
þ1.8. 8. C. accordingly per cur, | 


<< 


ſole printing of almanacks be good or not, ſee 10 Med. 


105. | 

Whether ſuch a day. of the month was on a Sunday or 
not, and ſo not a dies juridicus, is triable by the country 
or the almanack, Dyer 182. pl. 55. ' 

It was ſaid that the court might judicially take notice of 
almanacks, and be informed by them; and cited Ro» 
berts's caſe in the time of TT Catline ; and Coke ſaid, 
that ſo was the caſe of Galery v. Banbury, and judgment 
; poordingly. . 1 Leo 242, pl. 328. Paſch. 29 Eliz. B. R. 

Page v. Fawcett, Cro, Eliz. 227+ þl.'12.'S, C.: and 


held that examination by almanacks was ſufficient, and | 


A trial Per pais not neceſſary, though. the error aſligned, 
VIZ, that the 16 Feb. on which day judgment was ſaid to 
ve gLven, was on a Sunday, was anerror in fat; and the. 
en was reverſed. See Stamps. 1 
. Almaria, for Armaria, The archives of .a church, a 
library.——Omnia etiam eccle/iz almatia confregit, chartas 
& 4 vilegia quedam igne .cremavit.  Gervaſ, Dorob. in 
Rich, 1. Cowel.. Du reftec. ich 45 4onng 14; ap at 

Aimner or Almoner,/ ( Eleemoſynorius). An officer of 
the King's houſe, whoſe, bulineſs it is 0 diſtribute the 
King's alms every day. | He ought to admoniſh the King 
to beſtow his .alms, eſpecially upon. ſaints . days and. holy 
days ; and he is likewiſe to vile the ſick,; widows -that 
are poor, priſoners, and other neceſlitous .people, and to 
relieve them under their. wants 3 for which. purpoſe, he 
hath the forfeiting of deodands, and: the..goods of. felv's 
2 þ allowed him by the King. Fleta, lib. 2. cap.\22% 


2 


us, having looſe | otmnib 


P 


| 


be 


pt. I29, © 


ings for their 
Yſes. 


ſhoulders of prieſts. 


| ſet? Reſponſum e/t 
Whether the patent to the company of Rftationers for | /#: ; 


or meaſuring with an ell, 


Co 


bo buled, an fits of: 


| 


| 


lord almongr has the diſpoſition of the King's diſh of 


A 't d 


| meatz after it cores from the table, which he may ets 


to whom he pleaſes ; and he diſtributes four pence in mo- 
ney, a two-penny loaf of bread, and a gallon of beer ;. or 
inſtead thereof, three pence daily at * court gate, to 
twenty-four poor perſons 'of the King's pariſh, to each of 
them that allowance. Thisofficer is uſually ſome biſhop. 
Cowell, | | * apa 

The almoner has not any intereſt, but is. miniſter and 
has diſpoſition of the alms of the King durante bene pla- 
cito ; and if the almoner commit treaſon, and. be attaint, 


this is no forfeiture of what is granted to him in the uſual | 


form, but only during his life, yet the King may grant it 
at will without recital, becauſe it is a leſs eſtate than he 
has, and if he grant the goods and chattels of felo de /e, 
he need not recite the grant of -them made to the almo- 
ner, nor determine his will as to them. ' x Rep. 50. 
If a felo.de ſe is indebted to the King, ſuch debt ſhall 
id before the almoner ſhall diſtribute. Savil 60. 


\- Mlinome. See Aumone; and Frank almoine. 
 Almonarium, Almonaria, Almeriola, A cup-board or 


ſafe, to ſet up cold and'broken vicuals, to be thence diſ- 


tributed for alms to the poor. This ſort of repoſitory is 
in the northern parts ſtill called the avmbry, ambry, and 
Nos dedimus tetam illam ſeldam woecatam le 

Huſe, cum ſchopts, ſolarits, flallis, ciflir, et almorietir, cum 
bus ' ſtars 'pertinentits, Cart. 5 Rich. 2. Cartular: 
Hoſpitals $8. Trinit. dr Pontefiatto. MS. f. 44. Cowell, 
[mesfeoh, or Aelmesfeoh, Saxon, for alms-money.: it 


has been taken for what we call Peter pence, firſt given by 
Ina King of the F/2/! Saxoms, and ancient 
land on the firſt of 
feob, Romeſcot, and 
217. | 


paid in Eng- 
called Rome- 


eorthpening, ' Selden's Hifl. Tithes 
Almond, Amygdalum, Ts the kernel of a nut, and no- 


Aug It was likewif 


ticed among merchandize, that are to be garbled, in /at. 


1 Fac. I. cap. 19. Cowell, © oP Pas 6 
Almond-furnace. Ae the filyer mills in Cardiganſbire, 


"they have a particular furnace, 'in which they melt the 


flags or refuſe: of the litharge not ſtamped, with char- 


| coal only, which they call the almond, or almond: furnace. 
Cowell. Y 


Almg-houſes, the quarter ſeſſions how to order build- 
poor, 43 El, c..2. feat. 5. See Charitable 


Almutium, A 


* 1 
. 


. garment which covered the head and 

Dneſivit epiſcopus in quali babitu ef- 
quod in tunica ds Burneto « almutio 
e cuculia. W. Thorn. 1330. . Cowell. Du Freſne.,  _ 
Alnage, (Fr. Aulnage) Signifies the meaſure of an ell, 


Alnager, 'or Autnager, (Fr. auneur, Lat. ulniger) Ts 

ly a meaſure, by the ell; and the word awne in 
French fignifieth ar ell. An aulnager with us is a public 
ſworn officer: of the King's, whoſe place is to examine 
into the aſliſe- of all cloths, made throughout the land, 
and to fix ſeals upon them ; and another branch of his 


- 


office is to wflſect a ſubſidy or aulnage duty granted to the 
Ec 


King. He hath his power by_/at. 25 Ed, 3. /t. 4. c. 1. 
and ſeveral other yak 17. Miles? which a Eh his fees, 
and inflict a puniſhment. for putting. his ſeal to deceitful 
clothz- &c; wiz;' a forfeiture of his office, and the value. 
27" Ed. 3. '3'R. 2. But there are now three officers 
belonging, to the regulation, of clothing, who bear the 
diſtin&t ' names of ſearcher, meaſurer, and auinager ; all 


which 'were formerly compriſed in. one perſon. 4 In/t. 


-. And becauſe the ſubjeQs of this Login ſhould not 
arching is eſtabliſhed by a&t of 

liament. Cowell. Ta mch ir opted" 

Alne,. A river in Northumberland. Era 


Alnetum, A place where a/ders grow ; or a grove of 


- 
- 


of 


alder trees : Alnetum eff ubi alni arbores creſcunt. Unum 
pomarium, et unum alnetum, et unum ſokemanuum, et decem 
hlibratas' terre. Pat." 16 
often' occuts'in. Domeſday: lt 
.— Modiuw, ' Significs'a manor, and a//idari:,. 
the lords of the'fame\manor. The' old: tranſlation of the 
Saxon laws uſeth this word for bock/arid ; and 


rii,. or  alodarit, 


aloactt z» Or 
rather 


LO 


regis Walliz. Puella dictur eſe. deſertum regis 
regis ef1-de ea amvabyr babere. Tits cuſtom Blamy Earl 


father alodacii, for them thac hold bockland or charter- 


lands, Duando moritur alodarius, rex inde habet releva- 


Honem terre, &c. Domeſday, Rent. and Coke's Inft. for 1 
of © Cowell. See Fre. * bp | | 
ſoverium, A purſe. This word is mentioned in Fleta, 
lib. 2. c. 82. par. 2. Cowell. Shes ig ; 
Altar. See Hervice and Sacraments. _ / 
Altarage, ( A/taragium) The offerings made upon the 


altar, and alſo the profit that ariſes to the prieſt by reaſon 


of the altar, obventio altaris., Godel. Repert. Can, Introd. 
p. 51. Mich. 21 Eliz. It was declared in the Exchequer, 
that by altarage is meant tithes of wool, lambs, colts, 


calves, pigs, chickens, butter, cheeſe, fruits, herbs, and | and ambaſciator, a ſervant ; others deduce it from am- 


other ſmall tithes with the offerings due: the Caſe of the 
Vicar of Jt Hadden in Northamptonſlyre. But the word 


altarage at firſt is thought to ſignify no more than the ca- 
ſual profits ariſing to the prieſt, from the people's volun- 
tary oblations at the altar ; out of which a portion was 
"aſſigned by the parſon to the vicar : ſince that, our -par- 
ſons have generally contented themſelves with the greater 


pros of glebe, and tenths of corn and hay ; and have 


eft the ſmall tithes” to the officiating prieſts : and hence it 


1s that vicarages are endowed with them. @Termes de la 


Ley 39. 2 Cre. 516. Vicarius de Tickill ad ſuftenta- 


tionem ſui habeat totum altaragium, ita quod nomine alta- | 


ragii contineantur omnes obyentiones, decime et proventus iþ- 


frus eccleſie de Tickill, exceptis decimis bladi, leguminis et | other country, and is diſtinguiſhed from an envoy, who is 


feni, et terris ad diftam eccleſiam pertinentibus, &c, ordina- 
tio Walteri archiep. Ebor. An. Dom. 1249. Vicaria in ec- 
clefia ſaniii Martini de Stampford con/i/tit in toto altaragio 
difte ectleſie. Monaſt. 2. tom. 881. 3 tom. 139. 

* Ir ſeems to be certain, that the religious, when they 
allotted the altarage in part or in whole to the vicar or 
chaplain, did mean only the cuſtomary and voluntary -of- 
ferings at the altar, for ſome divine office'or ſervice of the 
prieſt,” and not any ſhare of the ſtanding tithes, whether 
predial or mixt. Kenn. Paroch. Antig. Glff. , 

In the caſe of Franklyn and the maſter and brethren of 
St. Croſs, T. 1721, it was decreed, that where &/tara- 
gium is mentioned in old endowments, and ſupported by 
uſage, it will extend to ſmall tithes, but not otherwiſe, 
Bunb. q9. | | 

Tt is moſt probable, that the greateſt annual revenue by 
altars, if not by aitarages, in any one church within this 
realm, was in that of St. Pauls, London. For when the 


. chantries were granted to King Henry 8. whereof there 


were 47 belonging to St. Paul's, there 'were in the ſame 
church at that time no leſs than 14. ſeveral altars. And 
although they were but chantry prieſts that officiated at 
them, and had their annual falaries on that account, di- 
ſtint from altarages in the proper ſenſe of oblations; yet 
in regard theſe annual profits accrued by their ſervice at 
the altar, they may not improperly be termed penfion al- 
tarages, though not oblatian altarages. . God. Introd. þ, 51. 

Aiteration, ( Alteratio) Is a changing of a thing : and 
when witneſſes are examined upon- exhibits, .©c. they are 
to remain in the office, and not to be taken back into pri- 
vate hands, by whom they may be altered, | 

Alto et bajſo, By this is meant the abſolute ſubmiſſion 
of all differences, great and ſmall, high-and low. Pateat 
wniverſis per preſentes quod Willelmus T.. de Y. et Tho- 
mas G. de A. poſuerunt ſe in alto. et baſlo, in 'arbitrio 
quatuor hominum, viz.—de quadam guerela pendente, &c, 
Ft pradifii quatuor homines gudicaverunt, &c. Dat.'anno 
2 Hen. 5. Cell Du Freſne. ws EATEN 

Amabyz, vel Amvabir, A cuſtom} in the honour of 
Clun, belonging to the Earl of Arundel : Pretium virgi- 
mitatis domino folvendum. £&, Eccl. Gul. ati) Y 


of Arundel releaſed to his tenants, ammo 3 & :4 'P. & AM. 
by the name of the cuſtom of amabyr and chevage,” See 

hevage. . | ny i wy Ts TY bf 3 Fes Wh 1 

Amayl, Enamel.——Una cuppa rubea. de Samy bene 
brudata imaginibus in tabernaculis, cum uno nouche nobili-ae. 
argento aim ſoluticne protrafta in amayl ſaphyri _coloris., 
Hiſtor, Elien.-apud Whartoni Ang]. Sac. p. I, p, 642.— 
Prior Elienſis pl altari unum dorſale magnum, 'et-dugs 


', t. 4 4 £ {s a. v fo 


\ 


"A M B 


pelves argenteas nobiles et pulchras quarum labra ſunt per gyrum 
deaurata, et in funda amayl. inſerti in opere artificioſs. 1b, 


| p- 649. Cowel. | 
| - Umvactus, A-ſervant or client.” Du Freſne. 


' Ambaſſadoz, or Ambaſſadour. LAmbaſſadeur, F trench z 


| *mbaxador, Spaniſh.' It-is written differently, as it is ſup- 


poſed to come from the French or Spaniſh language ; and 
the original derivation being uncertain, it is rot eaſy t6 
ſettle its orthography. Some derive it from the Hebrew 
WI, to tell, and NWIZD, a meſſenger ; others from an 
| battus, which, in the old Gauhſh, ſignified a ſervant, 
whence ambaſcia, in low Latin, is found to ſignify ſervice, 


bacht, in old Teutonic, fignifying a government; and Junius 
mentions a poſhbility of its' deſcent from eyaCams;; and 
others from am and ad, and baſſus, low, as ſuppoſing the 
act of ſending an ambaſſador, to be in ſome fort an a& of 
ſubmiſhon. All theſe derivations lead to write ambaſſador, 
not embaſſador.] A perſon ſent in a public manner from 
| one ſovereign power to another, and ſuppoſed to repre- 
ſent the power from which he is ſent. The perſon of an 
ambaſlador is inviolable. Ambaſſador is, in popular lan- 
guage, the general name of a meſſenger ſrom a ſovereign 
power, and ſometimes, ludicrouſly, from common per- 
ſons. In the judicial and formal language, it bgnities 
particularly a miniſter of the higheſt rank reſiding in an- 


of leſs dignity. F-hn/on. | 

An amballador 1s a perſon fent by one ſovereign prince - 
to another, te tranſact in the place of his ſovereign, ſuch 
matters as relate to:both ſtates, 1 New Abr. 85. 

An ambaſſador and agent are the ſame "thing, if we 
conſider only the funQtion of their charges : only in this 
they differ ; an agent hath charge to repreſent the affairs ' 
only ; but an ambaſſador ought to repreſent the greatneſs of 
his — and his affairs. Molloy de Fare Maritimo, b. 2. 
&« 10. ſect. I. "4 IF | 

Ambaſladors are in two capacities, either ordinary or 
extraordinary: the ordinary ambafſadors, are thoſe who 
are commanded to relide in the place whither ſent, unlefs 
they receive letters of revocation ; and as the time of 
their return is]. indefinite, ſo their buſineſs is uncertain, 
ariſing out of emergent occaſions ; and commonly the 
protection and affairs of the merchants is their greateſt 
care.” The extraordinary are thoſe who are employed 
upon ſome particular great affairs, as condolements, or 
congratulations, or for overtures of marriage, &c. their 
equipage is generally very magnificent and iHuftrious, and 
they may return without requeſting leave, unleſs there 
- a reſtraining clauſe in their commiſhon. Aolley 16. 

ect. 2. ROY > 

By the laws of nations, none under the degree of a 
ſovereign prince can nominate or ſend any in that quality ; 
nor can any ſubject fend or receive any ambaſſador, be 
he ever ſo great ; if a viceroy doth it, it is no leſs than 
high treaſon ; and ſo it was declared when the Scots, 7- 
conſuito principe, ſent Loudon and others, in quality of pri- 
vate commiſſioners, to treat with the French King Lew:s 
the Thirteenth, in the name of the whole nation, for al- 
ſiſtance ; the King would not admit 'or hear them. So 
did Queen Elizabeth, when Chriflepher Aſſenvills came 
into Zng/and in quality of miniſter of ſtate, ſent from the 
Duke of -4kva then governor of Flanders : ſhe refufed to 
admit him, he not having any commilthon or credentials 
from the King of Spain. It is true, the EleQors and 
Princes of Germany have obtained the privilege of ſending 
and the reception of ambaſſadors ; but that is limited only 
ta matters touching their own territories, and not the 
ſtate of the empire. And ſo likewife the Hans towns may 
Uo theiſame:;for they claim the like privilege, they. being 
free imperial-cities, and partake of the ſame Tegalia, either 
by preſcription, or by grants from former'emperors, whofe 
neceſſities forced them to part with ſuch royal flowers of 
the;empite y generally they ſend for their ambafſadors two 
perſons, -one-of great birth, and who hath been a ſoldier, 
| to! maintain; decency ; and the'other a door or | HH 
' to'\regulate affairs with learning, and by the pen: ; . thy 
ib.oſeth. 4. 6. ahh 6 Ty " T; 1 Rat 
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a& for preſerving the privileges. of ambaſſadors, and 
a—_ public miniſters of foreign Princes and States, 


| Sect. 12 Whereds ſeveral turbulent and diſorderly perſans, 
having in a moſt outrageous manner inſulted the perſon of his 
Excellency Andrew Arterhonowitz .Mattueof, ambaſJador 
extraordinary bis Czariſh Maje/ty, Emperor of Great 
Ruſſia, her Maje/ty's good friend and ally, by arreſting him, 
and taking him by violence out of his coach in the public fret, | 
and detaining him in cuſtody for ſeveral hours, in contempt of 
the protection granted by her Majefly, _ to -the law of 
nations, and in prejudice of the rights and privileges which 
ambaſſadors and other public miniflers, authorized and re- 
ceived as ſuch, have at all times been thereby poſſeſſed-of , and 
. ought to be kept anger” and inviolable Be it therefore de- 
clired, &c. That -all aQiotis atid ſuits, writs and pro- 
ceſſes, commenced, ſued, of profecuted againſt the faid 
ambaſſador, by any perſon or xm whatſoever, and all 
bail-bonds given by the faid ambaſſador, or any other per- 
fon or perſons bn his behalf, and all recognizances of bail 
given or acknowledged in any ſuch ation or ſuit, and all 
proceedings upon or by pretext or colour of Any ſuch ac- 
tion or ſuit, writ or-proceſs, and al] FRE ad there- 
upon, are utterly null ani void,” and ſhallbe_ deemed and 
adjudged to be utterly null and void, to all intents, con- 
firuQions, and purpoſes whatſoever. nll ae as 
_ $:4. 2. And be it enacted by the quthority aforeſaid, 
that all entries, proceedings, .and records apainſt the ſaid 
ambaſſador, or his bail,” ſhall be vacated and cancelled. . 
| $ee2. 3. And to prevent the like inſolentes for the future ; 
Be it farther declared by the- authority aforeſaid, That all 
writs and proceſſes, that ſhall at any time hereafter be 
ſued forth or proſecuted, whereby the perfon of any am- 
baſſador, or'other public' miniſter of any foreign prince 
. or ſtate, authoriſed and received as ſuch by her Majeſty, 
her | heirs (or: ſucceſſors; 'or the dbmeſtic, or domeſtic 
ſervant of any ſuch ambaffador, 'or other public miniſter, 
may be arreſted or | impriſoned, or his or their goods or 
chattels may be diſtrained, ' ſeized, or attached, ſhall be 
deemed and adjudged 'to be utterly null and void to all 
intents, conſtruQtions,” 'atid purpoſes whatſoever, _ 
Se#, 4. And be it' farther enafted by the authority 
aforeſaid, that in' caſe any perſon or perſons ſhall preſume 
to ſue forth or proſecute ary ſuch writ or proceſs, ſuch 
perſon or 'perfons, and all attornies and ſolicitors proſe- 
cuting and ſoliciting in ſuch caſe, and all officers execut- 
ing any ſuch writ or proceſs, being thereof convited, by 
confeſſion of the party,” or by the oath of one or more 
credible witnefſes, before the lord chancellor or lord keeper 


of the great{ ſeal of Great Britain, the chicf Jolie of the 
B | . the court of 
Common Pleas for the' time being, or any two of them,. 


court of Queen's Bench; the chief juſtice © 


24 


ſhall be- deemed violators of the Iaws of nations, and dif- 


turbers of the public repoſe, and ſhall ſuffer ſuch pains, 


penalties, and corporal puniſhment, as the faid lord chan- 
cellor, lord keeper, and the faid' chief uſtices, or any 
two of them, ſhall judge fit to be impoſed and inflited, 


-- 


s 
S 


Sec?.5, Provided,” and be it declared, that 'no_merchant | 


or'other trader whatſoever, within the deſcription of any 


- 4 


of- the ſtatutes "againſt bankrupts, who hath or, ſhall put 


himſelf into'the fervice of any ſuch ambalſador or public 
mtniſter, {hall 'have' or” take” any” manyer of benefit by ; 
this att ; and that no perſon ſhall be 'proceeded againſt as 


having”arreſted the ſervant 'of 'an ambaſſador, or public 


miniſter, by virtue bf this *a&; unleſs the' name of ſuc 
ſervint-be i tho office of ons ny 


pal ſecretaries of fate; and” by ſack ſecretary tran mitted, 


to the ſherifts-of London and' Middleſex for the time being, | 


or-their' under ſheriffs"6r "deputies, who ſhall, upon the 
rcecapt thereof, !hang'up' the ſame in ſome public place in 
theit offices; 'wheretb all perſons'may refort, and take co- 
Pres thereof, without fee or reward. X n 

See2."6. -And-be /it farther” enadted; b 
aforeſaid, that this at ſhall be taken and allowed in all 
courts within this kingdom as a public a&t ; and that all 


—_ jag ſhall take notice of it without ſpecial 


rſt -regiſtertd'in the office of one of the Ma. 


by the. authority 


41 af © 
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pleading 3 and that all ſheriffs, bailiffs, and other officets 
and miniſters of .juſtice, cogcerned in, the..execution +of 
| proceſs, are hereby required to have regard to this ay, as 

ey will anſwer the contrary at their peril, OY ETTS 

;., _[Adjudications: upon the forego ing ſtatute.] No 

Strange moved to diſcharge the defendant. out. of exe 
cution, as being an ambaſſador's ſervant, 1viz. his Zngli/b 
ſecretary ; and it-was objeQed, that he. did+ not lis-inithe 
houſe ; and the wards.of 7 Ann. c. 12.. are. domeſtic fer- 
vant : Sed per curiam,. The nature of his employment-re- 
quires his attendance at the houſe, and it is not neceſſary 
he ſhould lie there ; and the general. words, . al/ writs and 


executiog' muſt be ſet aſide. 2 Strange 997.. Eoft, .1 
Geo, 4 B. R. © No one © edn 44-4790 
4 Gap: 2. Widmore vv. Alvarez : In .the- caſe of the 
French ambaſſador, it was ruled, that: the perſon - need: 
<465y in the houſe, but he muſt do ſome Goal ſervice 
there. 0:1 4 44.67 as bo nb 4 

« Rule upon hearing counſel of both Toes ws made, to- 
diſcharge the defendant qut of execution, - by- virtue of 


- - 


the EleQtor ' Palatine, viz. his ſecretary, and that-all the 
eps reſcribed by the a& were purſued. Mey 25, 1728, 
. Raym.” 1524. Eaſt. 1 Geo. 2... TO TEES 
The defendant was ſecretary to the refideat from Venice, 
but yet was taken in executien.z accordingly, upon» afh« 
davit from the reſident that.he, was ſoy; and-that bis-name- 
was entered, in the Duke of Newca/tle's. office, -though-it 
was not tranſmitted over to the ſheriff of 'fiddle/ex at the 
time he was arreſted," but a few days after and upon af-. 
fidavit that he offered-to ſhew his teſtimonial to' the officer, 
and that he really exerciſed the-office, the court diſcharged 
him, notice being given of the motion. Barnardi/t, Rep. 
in B. R.. Mich. 2 Geo. 2. | #ig! . 


_— 


be diſcharged out of cuſtody, being. a ſervant to an am-- 
baſſador ;. Mr. Reeves ſaid, that the words'of the affidavit, 
upon which the rule was made,. only were, that he'was - 
hired in quality of a domeſtic ſervant to the ambaflador, - 
and did what ſervice he xequired of him; but heiobjeed, | 
that it was not ſworn, that che aQtually ſerved the am- 
baſſador in the capacity he was hired in ; and beſides he - 
faid, the defendant has ſtyled himſelf apothecary in the - 
affidavit ;, and by an expreſs clauſe in the a, which gives 
proteCtion to ambaſſadors ſervants, no one is intitled to' 
ſuch proteQtion, who is liable to an aCt of bankruptcy. / 
The attorney general, on the other fide, ſaid, that by the 
defendant's ſtyling himſelf apothecary, it does not appear - 
that he was any thing more than, a journeyman; and in : 
ſuch caſe he would not, be. liable to. become banktupe ; 
and as to the other. objeCtion, he ſubmitted it} that the i 
affidavit was certain enough. But the.court ſaid, . It was - 
neceffary that the defendant ſhould have ſworn, . that he - 
|9Rualy ſerved in the capacity he .was hired; -and upon 
F: at, diſcharged the rule, Barnard. Rep. in B. R., 4 
£0s Ze EA Eno Keno Gene wy Fo. oe Ween 3511. 
' | The defendant was: arreſted, and held: to ſpecial-baily- 
and moved to be diſcharged on. producing: a certificate 
[from the French ambaſſador, that he was bis maſter of 
horſe, It appeared that he. was a trader, and ſuch'a one / 
as A * nmiſton of bag RTupacy) 204868 idſue againſt; and” 
fo the court diſcharged the rule to ſhew cauſe. 2 Yin. 


28 pt ad aint * | W. _ POUt5> T3 SF%Y 
0 000 a motion to ſuperſede. a proceſs againſt the defen+ 
dant, upon the ſtatute 7 Ann. as being inthe ſervice.pf a 


[leged ſervant within the .0fy 2s act required that\ the 


, . 


party aQually live in-the. ambaſſador's: houſe ; butineither 


o 


| caſe, it was objete againſt the defendant, that he was a 
trader, and ſo expreſly excluded 'from privilege: by the 


ſtatute : to which Mr. Solicitor General, who was coun- 
| GE: fl 


proceſſes ſhall be void, take in this caſe; and- therefore the 


the ſtatute of, 9 Arn. c. 12. it being.,made appear to the 
| court, he was a domeſtic ſeryant of the. envoy:from 


| On rule to ſhew cauſe, why the defendant ſhould not 


foreign ambaſſador ; the court held, that to. be &. privi- - 


18 it enough that the party be regiſtered-in the-ſecretary's | 
office as a ſervant z but when he comes for the benefit'of - 
the at, he muſt ſhew the. nature of . bis ſervice, +that the 
court may judge, . whether ;he.: be a domeſtic ſervant” - 
within the meaning, of the -aQt of parliament. - In this 


A M E 
ſel for the defendant, anſwered, that by traders within 
this at, muſt be underſtood ſuch as may have the benefit 
of the ſtatutes concerning bankrupts, which infants are 
not intitled_ to, as it was determined in one //hitlot's 


caſe. ; and that the defendant could prove he had exerciſed 
no trade fince his full age. Fitzgib. Rep. 200. 


Defendant faid, that he was a menial ſervant to the | 


Mechlenburgh ambaſlador. It was held that menial ſervants 
are not within the a&t ; the words being domeſtic, or do- 
meſlic ſervant, who are ſuch as are employed in and about 
the houſhold affairs only. 

The defendant, a courier to the Spani/h ambaſſador, 
moved to ſtay proceedings. The plaintiff alledged the de- 
fendant was a trader.. It was anſwered, the trade was ſo 
inconſiderable, that it could not amount to a bankruptcy. 
It was again replied, that a probable cauſe will make a 


bankrupt ; and it was farther alledged, that the defendant ! | 


being no domeſiic, had no ſettled yearly wages ; and that 
being regiſtered in the ſheriff's office was not material : 


ſo the court. diſcharged the rule to ftay proceedings. | 


a Vin. 288. Mich. 10 Geo. 2. -£ 

A domeſtic of the Duke of Hi//tein, reſident here, 
was arreſted, and thereupon gave a bail bond; and it was 
moved upon this ſtatute to ſet the ſame' aſide; all the 
terms required by the aCt being complied with, and there- 
upon the arreft was fet aſide, and the bail-bond vacated. 
8 in. 288. | | 

A ſervant to the Genoeſe ambaſſador brought a bill in 
Chancery. It was moved that he ſhould not proceed, till 
he gave ſecurity by bond in 4o/. penalty for payment of 
coſts of ſuit, if awarded againſt him, in the ſame manner 
as where a plaintiff is beyond ſea ; and a precedent was 
cited where alike order was made in the caſe of an ambaſ- 
ſador's ſervant, plaintiff in this court, and dated 25 Fuly, 
8 Arn, and it was ordered accordingly. 2 Vin. 288. 

Amber, Duties on amber-beads, amber-rough, and 
amber-oil, 4 & 5 W.& M. co 5. ſe. 2. 

Ambidexter, { Lat.) One that can uſe his left-hand as 
well as his right ; or that plays on both ſides. Butin a 
legal ſenſe, it is taken for a juror or embraceor, who 
takes money of both parties for giving his verdiCt ; and 
ſuch a one ſhall be impriſoned, never more be of a jury, 
and farther puniſhed at the King's pleaſure, by ſtat. 
5 Ed. 3. c. 10. which is enforced and amended by 34 
Ed. 3. c. 8. 38 Ed. 3. /t. 1. c. 12. the latter enaCting, 
that a juror taking money ſhall forfeit ten times the ſum 
taken. See Crompt. Fuftl. 156, Fitz. Decies tant, 12. 
Raſt. 145. Regiſt. 188. See Decies tantum, Tt; 

Ambza, (Sax. Amber, Lat. Amphora) A veſſel among 
the Saxons, It contained a meaſure of falt, butter, meal, 
beer, &c. Leg. Inez Weſt Sax. Spelman. Du Freſne, 

 Ambzy, The place where the arms, plate, veſſels, and 
every thing which belonged to houſe-keeping were kept ; 
and probably the Ambry at Yelminſ/ter is ſo called, becauſe 
formerly ſet apart for that uſe: or rather the aumonery, 
from the Latin Ekemoſynaria, a' houſe adjoining to an 
abbey, in which the charities were laid up for the poor. 
Cowell, Edit. 1727. 

. Amenable, (Fr. Amener, to bring or lead unto) or 
amainable hg the Fr. main, a hand) ſignifies traCtable, 
that may led or governed: and in our books it 1s 
commonly applied to a woman, that is governable by her 
huſband. Cowell, Edit. 1727. 

Amendment, and {cofails. Amendment, emendatia, 
Signifieth, in our Common Law, a correCtion of an error 
committed in a proceſs, and eſpied before judgment, and 
ſometimes after the party ſeeks advantage by the error. 
Cowell, Termes de la Ley. Bro. tit. Amendment. But if 
the fault be found after judgment given, the party that 
will redreſs it, is driven to his writ of error. Cowell. 
Bro. tit. Error. 


Feefail is a compound of three French words, 7” ay 


farllt, that is, I have failed, ego lapſus ſum, and in a legal 
ſenſe denotes an overſight in pleading ; or a jeofail is, 
when the parties to a ſuit have proceeded to ifſue, and this 
pleading or ifſue is ſo badly-pleaded or joined, or the pro- 
ceedings fo defeCtive, that it will be error if they proceed: 
_ then ſome of the ſaid parties might by their counſel Wl 


, 
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| it to the court, which occaſioned many delays in. ſuits, 
Cowell, p 


Under this head is conſidered, | 
t. Amendment at Common Law. 


2. Statutes concerning amendment and jesfail. 


_ 3. Original and judicial writs amendable, and not amend. 
able. 


4+. Declarations and rolls amerdable, and not amendable. 
5. Records and poſteas amendable, and not amendable. 


6. Iſſues, verdifts, and judgments amendable, and nat 
amendable, 


7. Fines and recoveries amendable, and not amendable. 
8. Indittments amendable. - | 


1. Amendment at Common Law. 


At Common Law (there was little room for amend-- 
ments, which appears by the ſeveral flatutes of amend- 
ments and jeefails, and likewiſe by the conſtitution of the 
courts ; for, ſays Britton, the judges are to record the pa- 
rols [or pleas] deduced before them in judgments; alſo, 
ſays he, Ed. 1. granted to his juſtices to record the pleas 
pleaded before them, but are not to eraſe their records, 
nor amend them, nor record againſt their inrolment, 
nor any way ſuffer their records to be a warrant to juſtify 
their own miſdoings, nor that they eraſe their words, nor 
amend them, nor record againſt their inrolment. This 
ordinance of Ed. 1. was fo rigidly obſerved, that when 
Juſtice [ngham, in his reign, moved with compaſſion for 
the circumſtances of a poor man who was fined 13s. 4 4. 
eraſed the record, and made it 6s. 84. he was fined 800 
marks, with which a clock-houſe at F/zfminfter was built, 
and furniſhed with a clock ; yet notwithſtanding there 
were ſome caſes that were amendable at Common Law ; 
and out of this general rule there are the following ex- 
ceptions. | | 

Fir/t, All miſtakes were amendable the ſame term, be- 
cauſe it is a roll of that term, 'and ſo in the breaſt of the 
court during the whole term ; and even a new roll might 
be brought in the cauſe, and conſequently the fame roll 
may be amended. 8 Co. 157. 1 Salk. 49. 6 Mod 274. 
Secondly, That part of the count which records the writ 
was amendable at Common Law, though of a ſubſequent 
term, as South, for Southampton, without a tittle or daſh, 
was amended at Common Law ; becauſe the recording of 
the writ was ſurpluſage, and by the law which conſtitutes 
the court, the judges were not to record againſt a former 
record, 8 Cv. 156. b. 7 Hen. 6. 45. Vide Cro, Car. 144- 

Thirdly, An effoin, if the plaintiff's name was miſ- 
taken, or if an eſfoin was made as guardian, when there 
was no guardian.in the writ; this was amendable at Com- 
mon Law, becauſe ſuch an efſoin was contrary to the 
writ, and conſequently an inrolment of it would contra- 
diEt a former record. 2 Hen. 4. 4. Fitz. Amendment 7, 
61, Bro. Amendment 26. 

Fourthly, Contiauances could be amended at Common 
Law ; as where A. brought a bill againſt B. who vouched 
C. who entered into warranty, and pleaded to iſſue, a 
venire facias, and a jurat' inter A. and B., were putin; 
which jurat' ought to have been between 4. and C. and 
becaule it appeared by the record of the ifſue, and the 
award of the venre facias, and the venire itſelf, that the 
Jura? ought to have been between A. and C. this was 
amended ;_ otherwiſe it would be an inrolment againſt a 
former record. 6 Ed. 3. 25. Fitz. Amendment 53. 8 Co- 
156.6, 1 Rol. Abr. 199.  G. H. C. P. 109, 

Fifthly, In the caſe of the King they amended the 
writ, -where the fault was in the form; as in a quare 
impedit brought by the King, the writ was preſenters in- 
ſtead of preſentare ; and it was amended ; for it could not 
be intended that the original inſtitution of the court was 
to deſtroy or lefſen- the prerogative of the King, 8 Co. 
I56.b, 42 Ed. 3. 6. 

No original writ was amendable at Common Law. 


Ld. 5 , 6 . Ar g #) 
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An original writ was not amendable at Common Law | Stat. Nei - C. 4. Whereas it was ordained and e/1a= 
3n the caſe of a common perſon ; but in cafe of the King bliſhed, in the flatute made the fourteenth year of King Ed- 
in quare impedit, where the writ was preſentere for pre- | ward the Third after the Conqueſt, that for miſprifion Fl 
ſentare, it was amended, and the defendant awarded to | the clerk in any place rea) tuo be, the proceſs of t 
anſwer. 8 Rep; 456. b, © © © © | plea ſhould not be avoided or diſcontinued by miflaking in writ= | 
Whatever at Common Law might 'be amended in civil | ing one letter or ſyllable too much. ar- too little 3 but as ſoon 4 
caſes, was at Common Law amendable in criminal caſes, | as the thing is perceived, by challenge of the party, or in —_— 
and ſo it is at this day-; reſolved by Holt Ch: J. Powell other manner, it ſhould haſtily be amended in a due form, 
and Powis J. 1 Salk. 51. pl. 14. without giving advantage to the party that | challengeth the 

Though miſawarding of proceſs on the rol! might be amend- | ſame becauſe of ſuch 7 02-6 ; the King our ſovereign lord, 
ed at Common Law the ſame term, becauſe it was the aCt | con/idering the diverſity of epinians which have been upon the 
of the court z yet if any clerk at Common Law iſſued out | /aid fatute, and to put the thing in more open knawledge, 
an erroneous proceſs on a right award of the court, that was | hath dedlared and ordained at this time, by authority of this 
never amended in any caſe 'at the Common Law. 1. Salk. | preſent parkament, that the Juftices before- whom- ſuch | plea 
St. plo14. NG | | ©. | or record is made, or ſhall be depending, as well by adjourn- 
” Statutes/of amendment extend only to pleadings of re- | ment,. as by way of error, -or otherwiſe, ſhall have power 
cord, therefore pleadings while 71 papers are amendable and authority to amend ſuch record and proceſs, as afore is 
by the Common Law, Anciently all pleas were ore tenus | fatd, according to the form of the ſame flatute, as well after 
at the bar; and then, if any error was —_ in them, it | judgment given in any ſuch plea, record, or proceſs given, as 
was preſently amended. ' Since that cuſtom 'is changed, | bzfore judgment given in any ſuch plea, record, or proceſs, as 
the motion to amend becauſe all in paper, ſucceeded in | /ong as the ſame record and proceſs is before themy in. the ſame. 
the room of it ; and it is a motion' that the court.cannot | manner. as the juſtices had power to amend ſuch record and pro- 
refuſe : but they may refuſe it if the party deſiring it re- þ/+ before Judgment given, by force of the ſaid flatute made in 
Fuſe to pay coſts, or the amendment defired ſhould amount | the time of the ſaid King Edward. -. 
to a new plea, 10 Mod. 88, — - "ry | This 


tute is confirmed by ſtatute 4 Hen. 6. c.. 3. with 

do,” | art exception, that it ſhall not extend to proceſs on out- 

2. Statutes concerning amendment and jeofail. tl | lawry, or to records or proceſſes in ales. But by 2 Sand. 

The conſtitution of Ed. xr. before mentioned, was | 40. this laſt exception, and the like exception-in 8 Hen. 6.. 

found to be very inconvenient, becauſe the court beivg | c. 15. ſeem to be annulled by the. ſtatute 27 Hen. 8. 
tied down ſo ſtriftly not to alter their records after the | c. 26. by which it is enaCted, that'the laws of England 
firſt term, was found very inconvenient, and many Jotg- ſhall be uſed, practiſed, and executed in Yales. c 
ments were reverſed by the miſprifion [or negle&] of their | Though the foregoing ſtatutes gave the judges a greater 
clerks in proceſſes ; to remedy which inconvenience the | power than they had before, yet it was found that they 
following ſtatute was made. | : _ [were too much cramped, having authority to amend no- 

Stat. 14 Ed. 3. c. 6. It is afſented, that by the miſpri- | thing but proceſs, which they did not conſtrue in a large 
ſion of a clerk in any place whereſorver it be, no proceſs ſhall | ignification, ſo ay to comprehend the whole proceedings: ' 
be adnulled or diſcontinued, by miflaking in writing one ſylla= | in real and perſonal aQtions, and criminal and common. 
ble, or one letter too much or too little ; but as ſoon as the | pleas, but confined it to_the meſne proceſs and jury proceſs. 

' thing is perceived, by challenge of the party, or in other 'man- | 8 Co. 157. a. And therefore, to enlarge the authority of 
ner, it ſhall be haſtily amended in-due Figs, without giving | the courts, the following ſtatute, viz. 8 Hen. 6. c. 12. gives 
advantage to the party that challengeth t , becauſe of fuch them power by them and their clerks to amend what they 
miſpriſion. | ; . | ſhall think in their diſcretion to be the miſpriſion of their 

Challenge of the party.] In Ld. Raym. Rep. 669, i clerks in any record, proceſs, and plea, warrant of attor-. 
13/V. 3. it &. ſaid arguendo that' theſe words, challenge | ney, writ, panel, or return, G1lb, H.C. B. 110, 
of the party, muſt be underſtood of a demurrer ; but Hott | Statute 8 Hen. 6. c. 12. ſe, 1. * Our lord the King 
Ch. J. contra, that challenge of the party is for arre/t of | hath ordained and eſtabliſhed, by the authority of this pre- 
Judgment, 1 Salk. 50. pl, 11. E - | ſent parliament, that for error aſſigned or to be aſſigned, 

detinue of three writings, one of the writings was | in any record, proceſs, or warrant of attorney, gina . 
omitted in the continuance. It was held that all the proceſs | writ or judicial, panel or return, in'any places of the 
was diſcontinued, notwithſtanding this ſtatute, which | ſame raſed or interlined, or in any addition, ſubſtraQtion, 
enaQts the proceſs ſhall be es, 8 Rep. 157. a. cites | or diminution of words, Jetters, titles, or parcel of let- 
15 Ed.'3. Amendment 1 58, 2 841 _ » Þ ters found in any ſuch record, proceſs, warrant, of attor- 

' In precipe quod reddat by John Martel of Sleford, th ney, writ, panel, or return, which raſings, interlinings, ad- 
were at iſſue, and in the venire factas Sleford was hong | | dition, ſubſtraCtion, or diminution, at the diſcretion. of the - 
and the jury paſſed for the: demandant ; and this matter | King's judges of the courts and places, in which the ſaid. 
was alledged in arreſt of judgment, 'and it was amended | records or proceſs, by writ of error, or otherwiſe, be cer- 
by the ſtatute of the 14 E, 3. Br. Amendment, pl. 50. tified, do appear ſuſpefted, no judgment nor record ſhall. 

Cofinage of the manor of Tybynry-Broocke, and the writ | be reverſed nor adnulled.”. - | COTTON v5 
was of the manor of Tybynry, and (Brooke) was left out, | Se. 2. And that" the King's judges of the. courts 
and the opinion was, that it may be well amended; and | and places in which 'any record, proceſs, word, . plea, | 
yet the ſtatute ſays, where a fjllable or letter is too much | warrant of Ly ihe writ, panel, or return, which. for-- 
or too little in a word, but if part of the word be wanting, | the time ſhall be, ſhall have power to examine ſuch res. 


ne ward is wanting, Bro. Amendment, pl.- 18. cords, proceſs, words, pleas, warrants of attorney, writs, 
i iſprifion of the clerk, where he made writ of execu- | panels or return, by them and their clerks, and to reform - 
TY, 


f 1CO pounds, whereas 'the roll was but 100 marks ; | and amend (in affirmance of the judgments of ſuch records 
and per Thorpe : The plaintiff ſhall not bave it, but till | and proceſſes) all that which to them in their, diſcretion 
100 marks are levied. Bro. Amendment, pl. 2.5. ſeemeth to. be miſpriſion of the clerks in ſuch record, - 
y this ſtatute the juſtices had liberty, on challenge of | proceſſes, word, plea, warrant of attorney; writ, panel, 
£ party, to amend the proceſs where the clerk had miſ- | and return ; except appeals, indictments. of treaſon and. . 
taken one ſyllable or letter, and the judges afterwards |'of felonies, and the outlawries of . the ſame, and the ſub- 
conſtrued the ſtatute ſo favourably, that they extended it to | ſtance of the proper names, ſurnames, and additions left 
2 word; but they were not ſo well agreed, whether they | out in original writs and writs of exrgent 3 aceprving to 
could make theſe amendments as well after as before judg- | the ftatute -another time made the, rſt, year of King 
red for they thought their authority was determined by | Henry, father to our lord the King that, now is, and in 
CG © judgment ; and therefore to-put an end to the diver- | other writs containing proclamation ;, fo that by ſuch miſ- 
"7 of opinions, by the following ſtatute, viz. 9 H. 5. c.4. | prifion of the clerk, no judgment ſhall be reverſed nor ad- 
t 18 declared that the judges, ſhall bave the Ame power, | nulled. And if any record, . procelſs,: writ, warrant of 
25 well after as before judgment, as long as the record in | attorney, return, or panel be certified. defeCtive,/other- 
Procels is before them, Gilb, H, C. B. 110. ' |] wiſe than according to the writing which thereof hot $1 
| a” | ! | ; maine 
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taineth in the treaſury, courts or places from whence 
they be certified, the parties in affirmance of rhe judg- 
ments of. ſuch record and proceſs ſhall have advantage'to 
alledge, that the ſame' writing is variant' from the faid 
certificate, and that found wa, certified, the ſame vari- 


ance ſhall be by the faid judges reformed and amended ac- | 


cording to the firſt writing,” '  * 
See. 3. < Embezzling of a record, 
ment ſhall be reverſed, is felony.” 

- Sect. 4. ** Provided always, that if any ſuch record, 
proceſs, writ, or warrant 'of attorney, panel, or return, 
or parcel of the ſame, be now, or hereafter ſhall be exem- 
plified in the King's Chancery under the great ſeal, and 
fuch exemplification there of record inrolled, without 
any rafing in the ſame place in the exemplification and 
the inrollment” of the ſame, that another time for any 
error aſkgned, or to be affigned'in the ſaid record, proceſs, 
writ, warrant of attorney, panel, or return, in any letter, 
word, clauſe, or matter of the ſame varying, or contrary 
to the ſaid exemplification and the inrollment, there ſhall 
| be no judgment of the ſaid records and proceſs reverſed 

nor adnulled.” | 
- There are only two ſtatutes of amendments, viz. the 

14 Ed. 3. and 8 H. 6. the reſt are reckoned to be ſta- 
tutes of jeofails, and not 'of amendments ; per Powell }. 

1 Salk. 51. pl. 14. Mich. 3 Ann. B. R. in caſe of the 
Queen v. Tutchin——And ibid. he held that the 8 Z, 6. 
was only to enlarge the 'ſubje@-matter of 14 Ed. 3. and 
that 14 Ed. 3. extends only bs proceſs out of the roll, 
viz. writs that iſſue out of the record, and not to pro- 
ceedings in the roll itſelf ; but that the'14 Ed. 3. extends 
not to the King, becauſe of 'thefe words (challenge of the 
party), and that the ſtatute B H. 6. has always been con- 
ſtrued in imitation of the aCt of E2. 3. and the exception 
inthe ſtatute of 77. <. was only ex abundanti cautela ; and, 
all judges and ſages of the law in all ages have taken it 
not to extend to the crown ; and the caſes on. the other 
fide are not to be relied upon. an Ins 


whereby any J udg- 


. - Stat. 8 Hen. 6. c. 15. © It is ordained and eſtabliſhed, |! 


| that the King's juſtices, before whom any miſpriſion or 
default-is or ſhall be found, be it in any records and pro- 
cefſes which now be, or ſhall be depending before them, 


as well by way of error as otherwiſe, or in the returns of | 


ſheriffs, coroners, 


the ſame, - made or to be made by Hg, 
y miſprifion of the 


bailiffs of franchiſes, or any other, 


clerks of any of the ſaid courts of the King,” or by miſ-.. 


prifion of the ſheriffs, coroners, their clerks, or other 
officers clerks, or other miniſters whatſoever, in writing 
one: letter or one ſyllable too much or too little, ſhall 
have power to amend ſuch defaults and miſprifions accord- 
ing to their diſcretion, and by examination thereof by 
the ſaid juſtices to be taken where they ſhall think need- 
ful. Provided that this ſtatute do not extend to records 
and proceſſes in the ports of Wales, nor to the proceſſes 
and records of outlawries, felonies and 'treaſons, and the 
dependences thereof.” 7 

As theſe ſtatutes only extended to what the juſtices 
ſhould interpret the miſprifion of their clerks, and other 
officers, it was found by experience, that many juſt cauſes 
were overthrown F an want of form, and other failings, 
not aided by this ftatute,” though they were good in ſub- 
ſtance; and therefore the following ſtatute was - made. 
Gith, H. C, B. 111. Tr: | | 

Stat. 32 Hen. 8. c. 30. © Foraſmuch as the party 
Plaintiffs and defendants, in all manner of aCtions and 
ſuits, as well real as perſonal, at the Common Law of this 
realm, before this time have been greatly delayed and 
hindered in their ſuits and demands, by reaſon of the 


_ crafty, ſubtile, and negligent pleadings of the plaintiffs 
or demandants, defendants or tenants, where any aCtion 
or demand hath been fued; had; or made, as well in mi- | 


niftering of their declarations at bars, as alſo in their re- 
plications, rejoinders, 'rebutters, joining of iſſues, and 
other pleadings,. to' the great hurt, delay, and hindrance 
of the faid plaintiffs or demandants, 'or to the vexation of 
the-defendants or tenants ; infomuch, that when the iſſues 


joined inthe fame ations between the parties to the ſame, 
ve been-tried' and found by the verdi&t of twelve or 
e indifferent perſons, for the faid plaintiffs or demand- 


—— - 


| ants, or for the tenants gr .defendants, and the juſtice 


of the foregoing ſtatute. . 


| 10 


2 Leon. 196, in þl. 
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ready to give judgment for the laid ;parties for-whom: the 
ſame ifſue was found, the ſame. parties.have been compelled, 
by the courſe and order of the;.Cgmmon-Layw of this realm 
afore this time, to replead, and the faid yerdiQs lo.given, 
as 1s afore rehearſed, tobe taken as void and of none ef- 
ket ; ſometimes becauſe the iſſues haye .been misjoined, 
and jeofail, and ſometimes by taking adyantages of the 
parties own miſpleading, or in the purſuing, miſconveying, 
or diſcontinuing of proofs of any af the parties, and for 
divers other cauſes, the which is thought as well a great 
ſlander to the Common Law of this realra, and to the mi» 
niſters of the ſame, as alſo a plain delay and hinderance 
unto the ſaid parties, in that they ſhould not have their 
judgments when the iſſue hath been found and tried as is 
aforeſaid, to their Fat coſts and charge; Be it there- 
fore enafted, &c. Ef at from henceforth, if any iflue be 
tried by the oath of twelve or more indiffexent men, for 


| the party, plaintiff, or demandant, or the party, tenant, 


or defendant, in any, manner of aCtion :of ſuit at the 
Common Law of this realm, in any of the King's courts 


of record, that then the juſtice or juſtices þy; whom judg« 
ment thereof ought to be given, ſhall proceed ink 

| Judgment in the fa | 

jinſu cient pleading, or jeofarl, 


2 give 
me ; any miſpleading, lack of colour, 
ay mifcontinuance, or 
O 


diſcontinuance, -or miſconveying of proceſs, misjoining 


of the iſſue, lack of warrant. of- attorney for. the party 


'againſt whom the ſame iſſue ſhall happen to be tried, oc 
any other default or neghgence.of.any of the. parties, their 
counſellors or attornies, had, or, made to the, contrary. not«: 
withſtanding ; and. the ſaid, judgments thereof, ſo; to. be 
;had and giyen, fhall ſtand. in full, ſtrepgth. and force to all: 
intents and, purpoſes, according to the ſaid verdicy with- 
out any reverſal or undoing of the ſame, by writ of error. 
or of falſe judgment, in like form. as though no ſuch de- 
|'E or negligence had never been had or committed.” 


_ Sea, 2. ©. Provided; alway, and: be. it. enacted. by.the: 
uthority aforeſaid, in avoiding of. errors, andiother great: 
inconveniencies that daily do fortune . to ,ariſe and. grow. 


in the King's courts of record at He/tminfler, through the. 


negligence of attornies, becauſe they. deliver not their: 
warrants of attorney in ſuch aCtions and ſuits, wherein. 
they be named attorney, according to the. laws . of "this 
realm, that all and eyery ſuch —_—_ .and perſons, which 
ſhall. fortune hereafter to be._.attorney to. or. for ,any.other. 
perſon or perſons, being demandant ,or. plaintiff. tenant 
or defendant,.in any aCtion or ſuit at any time hereafter 
commenced or taken in any of the King's'ſaid courts, and 


| plead to any iſſue in the ſame action or ſuit ; that then 


the ſame attornies, and eyery of them, from time to time 
ſhall deliver, or cauſe to be delivered,: his. or theie ſuffi» 
cient and lawful warrant of attorney, to. be..entered. of. 
record, for every of the ſaid aCtions or. ſuits. wherein they 
be named attornies, to.the officer or his deputy, ordained 
for the receipt and entering thereof, in the ſame term- 
when the ſaid iſſue is-entered of record in the .faid courty- 
or afore ; upon pain of forfeiting unto our faid ſovereign. 
lord 10/. ſterling for every default, for not . delivering.of 
the ſaid warrant of attorney,” - 

Seat. 3. ** And alſo farther to ſuffer. impriſonment, as - 
by the diſcretion of the juſtices of the court for-the time . 


| being, where any ſuch default ſhall. fortune. to. be had or 


made, ſhall be thought convenient,” . 
If any iſſue be ried by the oath of twelve men.] See ſett. Te 
A judgment by ni dicit is not within the intent of the - 
ſtatute of jeofails, which ſpeaks of verdi&s z for. this ſhall - 
not be faid a verdict ;, for a verdict is that put.in iſſue by 
the joining of the parties ; agreed. fer. car”, . Gald/. 49. 
pl. 9. Paſch. ag Eliz, | *s Ee 
A judgment given upon. a. retraxit is not.aided-by the 


ſtatute of jeofails, as it would be if given on the verdict. | 


Cro. Fac, 211. pl. 3. Michs 6 Fac. L. B.R. 

It aids not difſcontinuances after failure of record 0n 
nul tiel record pleaded, Cros. Fac. 303, 304+ pl. 9. Trin. © 
"8 py OR. b- 
his ſtatute doth. not help -17rper fee? verdidls. Arg. 
4s: cites. this..caſe :. an information. 


was brought againſt Z, for entry. into.a houſe and -100 


9 acres 


ed 


acres of land in S. be pleaded Not guilty ; but the jury | 


_ found him. guilty as to the 100 acres, but ſaid nithing as 
0 the houſe ; whereupon error was brought, and the judg- 
ment reverſed ; ſays it was a great caſe argued in the 
Exchequer, and was Brachr's caſe ; and Coke, who cited 


ae a3, {- | 22 Bo # Ki 2 | x \ 7 
it, ſaid, that it was not a diſcontinuance, but no verdict | contained, ſhall not extend to ahy writ, declaration, or 


for part. 2 CER Rage 
An iſſue upon. the v! et armis 18 not within the aQ; 
but it muſt be joined upon the ſpecial matter alledged. 
Cro. Fac. 599: See I Saund, 81, 82. ; 
If in replevin the plaintiff is nonſuit after evidence, 
and the jury afſeſs damages for the avowant, this is no 


trial within the at ; for the enquiry of the jury is only | 


i1 nature of an office of inqueſt, Cro, El'z. { 
For the party plaintiff, or demandant.] In treipaſs againſt 
A. and B. A. pleads guilty, and B. confeſſes the aQtion, 
and writ of enquiry is awarded upon the roll ; but after- 
wards, quoad B. there is no continuance entered, and af- 
terwards the iſſue is found for the plaintiff; admitting 
there is a diſcontinuance guoad B. yet it is aided by the 
ſtatute ; for B. was party to the original, and is privy to 
the verdict, being liable to the damages, _ 1x Co. 6.6. 
Any miſcontinuance, 0r diſcontinuance.) If as to part, the 
defendant joins iſſue, but ſays nothing as to the reſt, and 


this iſſue is found for the plaintiff, he ſhall have judgment. 


11 Co, 6, b. 2 Leon. 194. | | 
This extends as well to thoſe on the part of the plain- 
tiff, as to the part of the defendant. 1 Ro/. Rep. 161. 
Diſcontinuances after, as well as thoſe before verdict, 
are within this aft. Cro. Eliz. 489. Cro. Fac. 528. 
Diſcontinuances are helped by the ſtatute, but not im- 
perfect verdias. 2 Leon. 1G0. Cro. Eliz. 133. Gods, 57. 
Lev. 55. 4 
, Miles rvoying of proceſs.] But if upon an information of 
perjury, the court awards a ſubpe&na againſt the defendant, 
this is not a -miſconveying, but a diſorderly proceſs, and 
not aided by the ſtatute. 1 And. 48. adjudged. Kehw. 
214. adjudged, and there ſaid, this is no more helped by 
the ſtatute, than if in gjedment the court ſhould award a 
petit cape, or in a real aCtion a diſtreſs or attachment ; 
for ſuch diſorders were never intended to be redreſſed by 
the ſtatute, See Cro. Fac. 89. where one procefs does 
not warrant the other. So when a venire is awarded 
to a wrong officer, and he returns it, and thereupon a 


trial is had, this is a miſ-trial, and not helped. 1 Brownl. | 


134. Cro. Eliz, 574, 580. | | FER 

But if there be any defe& in an original, or in the re- 
turn thereof, it is not helped by this act. Kelw.. 207. 

Lack of warrant of attorney.) Where the entry was, 
that the defendant obtulit ſe per Higgens attor” ſuum, 
without ſhewing his Chriſtian name; and it was argued, 
that it was helped by this ſtatute 3 and in Cro. Eliz. 153. 
it was faid, that if there were any warrant of attorney, 
and his name appears, then it may be amended by it; but 
for this vide 1 Roll. Abr. 289. 1 Leon. 175. and vide 
18 Eliz. c. 14, [which immediately follows] by which a 
provifion is made againſt the want of any warrant of at- 
torney, See.x Leon, 175. Cro. Eliz. 145, 153- 

This ſtatute, though muck more extenſive than the 
former, and though it_very much enlarged the authority 
of the judge in amendments in miſtakes, yet it remedied 
no omiſhon, but that the party's own negle& in filing 
his own warrant, ſhould not after verdi& prejudice the 
right of the party that had prevailed ; therefore to remedy 
the omiſſions which the prevailing party might be guilty 
of, as well as the other fide, the following ſtatute was 
made. Gilb, H. C, B. 111. 

Stat. 18 Eliz. c, 14. © Be it enaQted, &c; That if 
any verdidt of twelve men or more ſhall be given in any 
action, ſuit, bill,'plaint, or demand in any court of record, 
the judgment thereupon ſhall not be ſtayed or reverſed by 
reaton of any default in form or lack of form, touching 
falſe Latin, or variance from the' Regifter, or other defaults 
n form, in any writ originat or judicial, count, decla- 
ration, Plaint, bill, ſuit, or demand, or for want of an 
writ original or judicial, or by reaſon of any imperfedt 
or inſufficient return of any ſheriff or other officer, or 
want of any warrant of attorney, reaſon of any 
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manner of defauk in proceſs, upon or aſter any aide Þ ter | 


'Vor,; T. Ne, 9. 


| without which the court would have' no ſufficient 


to give Jooyeent, ' In the ſame manner, that is of the &ſ-' 
ſence 0 


| be aſſigned for error ; ' for the verdiCt being found for 


AME 

or vouchee; nor any ſuch record or judgment after verdie 

to be given hereafter, ſhall be reverſed for any the defes 

or cauſes aforeſaid ; any law, ſtatute, or uſage to the con- 

trary notwithſtanding.” - {ak 
Se#2. 2. * Provided that this a&, or any thing therein 


ſuit of appeal of felony or murder, nor to any inditment, 
or preſentment of felony, murder, treaſon, or other mat- 


| ter, nor to any proceſs upon any of them, nor to any. 
| writ, bill, ation, or information upon any popular or | 


penal ſtatute ; any thing aforeſaid to the contrary not-, 
withſtanding.” | PET 

Sect. 3. 4% Provided alſo, that alt attornies in any ſuit 
or action in any court of record, ſhall deliver in the war- 
rant of attornies in ſuch aQion or ſuit, wherein they be 
named attornies, to be entered or filed of record, in ſuch ” 
manner and form as heretofore by the law or ſtatutes in 
that behalf made they ſhould or ought to have done, 
upon pain to forfeit ten pounds for every ſuch offence ; 
the one moiety thereof to be to the Queen's Majeſty, her 
heirs and ſucceflors, and the other moiety to ſuch officer | 
or ofhcers to whorh, or ih whoſe office the fame warrant 
ſhould be delivered, entered,” or filed, and'to ſuffer im+ 
priſonment by the diſcretion of the Juſtices of the court 
for the time being, where any ſuch default ſhall fortune 
to be had or made; the ſaid ten pounds to be recovered 


by a&tion of debt, bill, or information, in which uoeſfoin, 


proteCtion, or wager of law ſhall be allowed.” | 

The meaning of this ſtatute is, that the giſt of the ac- 
tion muſt be ſubſtantially altedged ;| but any other cir- 
cumſlances relative to that aCtion ſhall be ſuppoſed by the 
verdict ; for it was not the intention of the ttatutes per- 
fely to deſtroy the allegata ; for this would have ruined 


all proceedings in the courts of juſtice ; but the debgn was 


to cure any inſufficiency that was not of the eflerice of the 
plaintiff's ation. What is ſubſtance, and what not, muſt 
be detetmined in every aCtion according to its nature / 
and that ſeems properly to be the effence 'of the aQtion, 


rounds 


a plea, where the court has ſufficient ground to/ 
diſmiſs the defendant on ſuch 
C. B. 111. ITES | | 
Fucpnnr thereupon.] See the preceding ſtat. /e@. 1. 
ut if in treſpaſs_againſt Z. B. and C. A. pleads Not 
guilty, and it is found for him, but againſt the other two ; 
if there 18 judgment by default, the want of an'original ma 


plea found for him. G. H. 


he is out of the caſe, and it is as if the aQion had beer 
brought againſt the other two only ; but if the verdict 
had been for the plaintiff, the want of the original guoad 
the other had been cured. 1 £eo. 210. 

Other faults.] But the ' omiſſion of v1 ef armis in a de- 
C'aration of treſpaſs is ſubſtance, becauſe that is the in- 
ducement for the King's fine. Crs. Car, 40g. Mary 
149. © Cro. Fac. 443, 526, 536. So is the afhignment of 
a breach upon a recognizance for good behaviour. Cre. 

ar, 412. _ 

7 For want of any writ original or judicial.] An ill writ 
in ſubſtance, or a good writ which warrants not the de- 
claration, is not aided by the ſtatute, Cro Eliz. 722. 
Yelv. 108, 109. 1 Sid. 84. 5 Co. 37. b. 3 Bulft, 224. 
When the vatiance'is fuch that it Thall be taken as no 


| original. Cro. Eliz. 204. Heb. 251.” Cro, fac. 654, 


655. Bur not ſo where the vicious writ is certified to 
be the writ upon which the proceedings were, and. that 
there is no other.  *Cro. Fac. 185, 479, 664, 675. 
Pa!m. 428. _ But where it appears there was a good ori- 
ginal, no averment ſhall be taken that the proceedin 

were on the vicious one. Cro. Fac. 597. Palm. 428. 
And in gje&ment, where the declaration recited the original 
to be ſummonitus et," there being none upon the file, the 
court would not iritend a vicious one ; but that there was 
a good one, which is loſt; and that the plaintiff's clerk 
miſtook ig_the recital thereof; 1'Sqund. 317: So the 


want of a venire, diftringas,” &c. is aided, but not a _vi- 
cious one”; 'and, where A vicious ore ſhall be takerr as 
none, vide Cro. Eliz.' 483; Owen 59. ' Moor 465. Ny 
37+ 


Mir 684. pl. 44. The want of a bilt on the fite, 
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which is in nature of an original, is aided by the equity 


of this at. Hob, 130, 134, 264, 282. 1 Fones 304. 
Cro. Car. 282. ſt 
Imperfeft or inſufficient return.) But if there be no re- 
turn ; as if the writ be a/bum breve, or the name of the 
ſheriff not indorſed, this is not helped. 1 Rol. Rep. 295. 
5 Co. i Cro. Eliz. 310, 50g. Yelv. 110. Cro. Fac. 
138, 189. 7 
In "=, ENT, the venire, the words gurlibet juratorum 
r plegiat' were wanting, and Cro. Fac. 534. per curiam, 
it was held not as a blank or no return, but as an inſufh- 
cient one, and helped. 2 Rell. Rep. 87. Adjudged, be- 
cauſe by the appearance of the jurors it was falved, and 
ſaid it was not like Dr. ZHuff's caſe, where pledges were 
wanting upon an original, which vide 3 Bulft. 275, 2706, 
&c. 1 Rell. Rep. 445, 440, 447. Cro. gy 414. here 
it is ſaid, that not finding pledges upon an original is 
merely the negleCt of the party, and ſo not helped. 
If a wenire is awarded to the coroners, and returned 
by two of them only, whereas at the time of the award, 
and return thereof, there were two more, this is only a 
raiſ-return, and aided. Lamb and Wiſeman, Cro. Fac. 
| 383 adjudged. Hob. 70. adjudged ; and yet if one ſheriff 
of Londen makes a return without the 6ther, this is not 
helped, being no return at all ; for they make but one 
officer ; and the court knows that one ſheriff there is two 
perſons. Hb. 70, | 
Upon the return of a venire de medietate lingue, it did 
not appear which were denizens, and which aliens. Cro. 
Fliz. 841. per curiam, It is an inſufficient return, and 
aided by the ſtatute. 


Upon the venire twenty-three only were returned, but 


the habeas corpora was awarded againſt the twenty-three 
and A. eleven of the other and 4. were ſworn and tried 
the cauſe. Fines and North, 1 Jones 302. adjudged, it 
was not helped ; for 4. was not returned by the ſheriff, 
Cro. Fac. 278. 5 Co. 36. b. 37. a. Cro. Eliz, 194. 
1 Brownl. 274. 1 ner g. 

So if the trial had been by eleven of the twenty-three, 
and one of the tales de circumſtantibus, Sankell and Stoeker, 
Cro, Car. 223. adjudged per curiam cont.” Croke, 1 Fones 
245. But vide 1 Brownl. 274. where it was adjudged ac- 
cording to the opinion of Croke, vide Latch 54, But if 
twenty-five were returned, and the twenty-fifth is ſworn, 
and tries the cauſe, it is not helped, becauſe a milſ-trial. 
Cro. Fac. 647. But if tried by twelve of the other, it is 
helped. Cro. Fac. 647. | 
Ina ſcire facas upon a recognizance againſt the heirs 
and tertenants of the conuzor, the ſheriff returns F. S. 
tertenant, but ſays nothing as to the heir, and . S. 
pleads to ifſue, and it is found againſt him, Cre. Car. 295. 
Adjudged by three judges againft Croke, that guoad the 
heir, there being no return, it is not helped by the ſtatute; 
but per Croke, The defendant having pleaded to ifſue, and 
that being found againſt him, he fhall not now take ad- 
vantage of the heir's not being returned ſummoned, and 
Cre. Car. 312, 313. it was adjudged for the plaintiff, be- 
cauſe guead the heir, it was only a diſcontinuance, which 

is aided by the 32 H. 8. 1 Tones 319. adjudged. 

The foregoing ſtatutes extended only to the courts 
above, but the ſubſequent ſtatutes extend to all courts of 
record, and remedy ſeveral defets and omiſſions not in- 
cluded in the former. 2 Saund, 258. 

Stat. 21 Fac. I. c. 13. enaCts, © that if any verdiCt of 
twelve men or more, ſhall hereafter be given for the 
plaintiff or demandant, or for the defendant or tenant, bai- 
Uff in affiſe, vouchee, pray in aid, or tenant by receit, 
in any aCion, ſuit, bill, plaint, or demand in any court 
of record, the judgment thereupon ſhall not be ſtayed nor 
reverſed by reaſon of any variance in form only, between 
the original writ or- bill, and the declaration, plaint, or 
demand ; or for lack of any averment of any life or lives 
of any perſon or perſons, ſo as upon examination, the 
ſaid perſon þe proved to be in life ; or by reaſon that the 
wvenire factas, 


2 wrong officer, upon any inſufficient ſuggeſtion ; or by 

reaſon -K vi/ne is in ſome part miſawarded, or ſued out 

of more places, or of fewer places than it ought to be, fo 

as ſame one place be right named ; or by reaſon that any 
7 


| 


beas corpora, or diftringas, is awarded to. 
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of the jury which tried the faid iſſue is miſnamed, either 
in the ſurname or addition, in any of the ſaid writs, or 
in any return upon any of the ſaid writs, ſo as upon exa- 
mination it may be proved to be the ſame man that was 
meant to be returned ; or by reaſon that there is no return 
upon any of the ſaid writs, ſo as a pannel of the names of 
jurors be returned and annexed to the faid writ ; or for 
that the ſheriff's name, or other ofhicer's name having the 
return thereof, is not ſet to the return of any ſuch writ, 
ſo as upon examination it be proved that the ſaid writ 
was returned by the ſheriff or under ſheriff, or any ſuch 
other officer ; or by reaſon that the plaintifF in an gem: 
firme, or in any perſonal aCtion or ſuit (being an infant 
under the age of one and twenty years), did appear by 
attorney therein, and the verdiCt paſs for him ; any law, 
cuſtom, or uſage to the contrary notwithſtanding.” 

« Provided, that this a, or any thing therein con- 


| tained, ſhall not extend to any writ, declaration, or ſuit 


of appeal of felony or murder ; nor to any indiftment or 
preſentment of felony, murder, or treaſon, nor to any 
proceſs upon any of them ; nor to any writ, bill, ation, 
or information upon any popular er penal ftatute; any 
thing therein contained to the contrary notwithſtanding.” 

The main deſign of this ſtatute was to help any miſ- 
take in the jury proceſs ; but there were ſeveral things 
{ti]l to be ſupplied, and ſeveral others to be adjudged form, 


| which were always conſtrued to be matters of ſubſtance, 


and conſequently not aided by any of the former ſtatutes ; 
and therefore the following aCt was made, called by Judge 
Twyſden, The Omnipotent Aft. G. H.C P. 113. 
Stat, 16 & 17 Car. 2. c. 8. ſef. 1, ** Whereas great 
delay, trouble, and vexation hath been, and till is occa- 
ſioned to the people of this realm, as well by arreſting and. 
reverſing of judgments, as by ſtaying executions by writs 
of error and ſuperſedeas: for remedy thereof, be it en- 
ated, &c, That if any verdiCt of twelve men ſhall be 
given in any aCtion, ſuit, bill, or demand, to be com- 
menced from and after 25 arch 1665, in any of his 
Majeſty's courts of record at J//imin/ter, or in the courts 
of record in the counties palatine of Chefer, Lancaſter, 
or Durham, or in his Majeſty's courts of the great ſc(- 
ſions in any of the twelve ſhires of 7/ales, judgment 
thereupon ſhall not be ſtayed or reverſed, for default in 
form, or Jack of form; or by reaſon that there are not 
pledges, or but one pledge to proſecute, returned upon 
the original writ; or becauſe the name of the ſheriff is 
not returned upon ſuch original writ; or for default of 
entering pledges upon any bill or declaration ; or for de- 
fault of alledging the bringing into court of any bond, 
bill, indenture, or other deed whatſoever, mentioned in 
the declaration or other pleading ; or for default of alle- 
gation of bringing into court of letters teſtamentary, or 
letters of adminiſtration ; or by reaſon of the omiſſion of 
vi & arms, or contra pacem; or for or by reaſon of the 
miſtaking of the chriſtian name or ſurname of the plain- 
tiff or defendant, demandant or tenant, ſum or ſums of 
money, day, month, or year, by the clerk, in any bill, 
declaration, or pleading, where the right name, ſurname, 
ſum, day, month, or year, in any writ, plaint, roll, oc 
record preceding, or in the ſame roll or record where the 
miſtake is committed, is or are once truly and rightly 
alledged, whereunto the plaintiff might have demurred, 
and ſhewn the ſame for cauſe ; nor for want of the aver- 
ment of hoc paratus eft verificare ; or for hoc paratus eft ve- 
rificare per recordum ; or tor not alledging prout pate fer 
recordum ; or for that there is no right venue, ſo as the 
cauſe were tried by a jury of the proper county or place 
where the aftion is laid ; nor any judgment after verdict 
confeſſhhon by cognovit attionem, or. relifia vertficationes 
ſhall be reverſed for want of mſericordia, or capiatur ; Of 
by reaſon that a capiatuy is entered for a miſericordia, Of 
a miſericordia is entered. where a gapiatur ought to have 
been entered ; nor for that ides conte//um eft per curiam 18 
entered for eo conſideratum eft per curiam ; nor for that 
the increaſe of coſts after a verdict in an ation, or upon 
a nonſuit in replevin, are not entered to be at the requelt 
of the party for whom the judgment is given 3 nor by 
reaſon that the coſts in any judgmept whatſoever are not 
entered to be by conſent of the plaintiff z but that UNS 
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mifons, variances, defeQs, and all-other matters of like 
ker gy being againſt the right of the matter of the 
ſait, yor whereby the iſſue or trial are altered, ſhall be 
amended by the juſtices or gther judges of the courts where 
ſuch judgments-are or ſhall be given, or whereunto the 
record is or ſhall be removed by writ of error. I 
$28. 2. © Provided, that this at, or any thing therein 
contained, ſhall not extend to any writ, declaration, or 
ſuit of appeal of felony or murder, nor to any indictment 
or preſentment of felony, murder, treaſon, or other 
matter, nor to any proceſs upon any of them ; nor to any 
writ, -bill, ation, or information upon any penal ſtatute, 
other than concerning cuſtoms and ſubſidies of tonnage 
oundage.” bay s kh gp 
as 5. @ Provided, that this aCt ſhall not extend to any 
writ of error to be brought by any executor or admini- 
Qrator ; nor to any aCtion popular, nor unto any other 
a&tion which is, or'hereafter ſhall be brought upon any 
penal Jaw or ſtatute (except aCtion of debt for not ſetting 
forth of tithes), nor to any indiftment, preſentment, in 
quiſitions information, or appeal.” | 


The foregoing ſtatutes being chiefly calculated to aid 


aiding defeCQts in form only on a general demurrer, it was 
thought proper to enlarge the authority of the courts far- 
ther in favour of ſuitors ; and therefore the following a&t 
was made. Carth. 66. Skin. 49, | 
Stat. 4 & 5 Ann. c. 16. ſeft, 1. 
the law im ſeveral particulars, and for the eaſter, ſpeedier, 
and better advancement of juſtice, Be it enaQed, &c, 
« That where any demurrer ſhall be joined, and-entered 
in any action, or ſuit in any court of record within this 
realm, the judges ſhall proceed and give judgment, ac- 
cording as the very right of the cauſe and matter in law 
ſhall appear unto them, without regarding any imperfec- 
tion, omiſhon, or defe&t in any writ, return, plaint, de- 
claration, or other. pleading, proceſs, or courſe of pro- 
ceeding whatſoever, except thoſe only which the party 
demurring ſhall ſpecially and particularly ſet down and 
expreſs, together with his demurrer, or cauſes of the 
ſame, notwithſtanding that ſuch imperfeQtion, omiſſion, or 
defe&t might have heretofore been taken to be matter of 
ſubſtance, and aided by the ſtatute made 27 Eliz. c. 5. 
ſo as ſufficient matter appear in the ſaid pleadings, upon 
which the court may give judgment, according to the 
very right of the cauſe; and therefore no advantage or 
exception ſhall be taken of or for an immaterial traverſe ; 
or of or for the default of entering pledges upon any bill 
or declaration ; or of or for the default, of. alledging the 
bringing into court any bond, bill, indenture, or other 
deed whatſoever, mentioned in the declaration or other 
leading ; or of or for the default of alledging of the 
ringing into court letters teſtamentary, or letters of ad- 
miniſtration ; or of or for the omiſſion' of vi & armis & 
contra pacem, or either of them ; or of or for the want 
of averment of hoc paratus eft verificare, or hoc paratus ef 
verificare per recordum; or of or for not alledging prout 
Þatet per recordum ; but the court ſhall give judgment ac- 
cording to the very right of the cauſe, as aforeſaid, with- 
out regarding any ſuch imperfeions, omiſſions, and de- 
Qts, or any other matter of like nature, except the ſame 
ſhall be ſpecially and particularly ſet down and ſhewn for 
cauſe of demurrer,” | Et, 
Sea. 2. And all the ſtatutts of jeofails ſhall be ex- 
tended to judgments, which ſhall at any time afterwards 
entered upon confeſſion, nib: dictt, or non ſum infor- 


matus, in any court of record; and no ſuch judgment. 


ſhall be reverſed, nor any judgment upon arty writ of 
enquiry of damages executed thereon be ſtaid or reverſed, 
for or by reaſon of any imperfeCtion, omiſſion, defect, 
matter or thing whatſoever, which would have been aided 
and cured by any of the ſaid ſtatutes of jeofails, ih caſe a 
verdiQt of twelve men had been given in the ſaid ation 
or ſuit, ſo as there be an original writ or bill, and war- 


of attorney duly filed according to the law as is now 


; By ftat. 9 Ann. c. 20, he 7 This Ratute is extended 
to writs of 


warrants, 


For the amendment of 


mandamns and informations in nature of gi 
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able. 


imperfeCtions after verdiCt, and the ſtatute 27 Elzz. c, 5. 


and ſometimes de Ballina, 


| two houſes were mentianed. Broonl: I 
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Notwithſtanding the great enlargement of the power of 
the judges by the ſeveral ftatutes before mentioned, in 
amending writs, proceſſes, &c. yet none of them wag 
thought to extend to writs of error, and the rather, be- 


| cauſe ſuch amendment could. not be in affirmance of the 


judgment ;z but it being found, that defeCtive writs of er- 
ror occaſioned great delay of juſtice, it is enafted, 

By ſtatute 5 Geo, I. c. 13. © That all writs of error 
wherein there ſhall be any variance from the original re- 
cord, or other defet, may and ſhall be amended and 
made agreeable ts ſuch record, by the ,reſpeAive courts 
where ſuch writ or writs of error ſhall be ,made return= 
able; and that where any verdi& hath been 'or ſhall be 


| given in any aCtion, ſuit, bill, plaint, or demand in any 


- 
b 


of his Majeſty's courts of record, the judgment thereu 
{hall not be ſtayed or reverſed for any defect or fault, ei- 
ther in form or ſubſtance, in 'any bill, writ original or ju- 
dicial, or for any variance in ſuch writs from the declara- 
tion or other proceedings.” 


3. TVrits original and judicial amendable, and not amend- 
Error to reverſe a judgment in treſþaſs, for that the 


writ of enquiry was directed to the ſherifts of London guod 
inguirant, when it ſhould be quod inquirerent; alſo it was 


that they inguirant per ſac! 'um proborum, &c. de civitate 


pred”, when it ſhould be de Balliza, and there was no 
city mentioned before; adjudged, that the firſt was amend- 
able, for it was the default of the clerk, and that the 
other was well enough ; for it was ſometimes de civitate, 
Cro, Eliz 657. oF 

The caſe was, a common recovery was ſuffered, but the 
writ of entry, either by being wet or ill keeping, was fo 
much defaced, that in ſome material places it was not le- 
gible, but in the roll it plainly-appeared what things were 
in dentand, and fo likewiſe in the habere facias ſerfinam ; 
and upon conſideration. of the ftatute 8 FH. 6. by which 
power 1s given to the juſtices th. amend writs and retords in 
eprmene of judgments, where it ſhall appear to them to be 
the miſpriſion of the clerk, It was ruled, that this writ 
ſhall be amended, becaulc the w/fos brguirm is the clerk. 
of the court, in whoſe cuſtody this writ was kept and de- 
faced, and by whatever means it happened, it is a miſpri- 
ſion, viz, it 1s an offence and a default in the clerk, which 
as to this matter is the ſame thing as a miſprifion 3 but if 
the parchment had been eaten by rats, or deſtroyed in part, 
it could not have been amended, 1 And: 79. 

If an original writ wants form; or if there is. fa 
Latin in it, or if it varies fram the Regiſter in point of form, 
the judgment ſhall not be ſtayed aſter a verdict, but the 
ſame is amendable. 4 Rep. 45- | 

A note was delivered to the cir/ttor to make an original 
againſt B. B. militem, and inſtead of that addition, he put 
in generoſum, and in all the proceedings he was named 
muilitem ; adjudged, that the negligent omnfſion or addition 
of any thing, which the clerk ought to, have added or 
omitted of courſe, ſhall be amended. 8 Rep, Blacka- 
more's caſe. TON , FA 24 4h? 

In treſpaſs, upon the general iſſue pleaded, one of the 
jurors of the principal panel appeared at the aflizes, and 
no more ; and. upon the. prayer. of the plaintiff, a ales 
was awarded, and the ſheriff returned a panel in- this 
manner ; Nomina decem talium, and under it he returned 
the names of eleven jurors ; adjudged, that this was only 
a miſpriſion of the clerkg and the word decem was put out, 
and then the title was Nomina talium, &c, 4 = 102. 

In treſpaſs, there was a verdict for the plaintiff, and it 
was moved: itt arreſt of judgment, that the venire fatids 
was direCted vicecomiiti, Sc. leaving out the county of which 
he was ſheriff ; but becauſe the roll was right, and it be- 
ing.in a judicial} writ, it was amended. | 2 Cre. 98, - 

Ejeement, +. the original was for one houſe,” but the 
pleadings, the roll, ard the recordof nifi privs mentioned two 
houſes ; aſter a verdiCt for the plaintiff, and a writ of errot 
brought, and before the record was moved, the plaintiff 
moved the court, that the writ might be amended ; which 
was granted, ' becauſe the writ which | mentioned 9 houſe 
could never be the ground of all, thoſe. proceedings'where 


af J udicial 
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Judicial writs ſhall be amended 'after & v2rdi?, to | 
make them agree with the ro//, if that is right; therefore 


a vemre facias, which bore ze/fe out of term, or on a 
Sunday, or a di/tringas awarded a long time before the 
trial, ſhall be amended by. the roll. 2 Co. 161. 

In ejetment the di/tringas was between Richard PFolkes 
and Fohn Child, and the panel was between R:ithard Folkes 
and //iliam Chil!4; the truth was; there were two re- 
cords of nifi privs, in both which Richard Folkes was 
plaintiff, in one againſt John Child, and in the other againſt 
William Child, and the ſheriff, by miſtake, had annexed 
the panel between Richard Felkes and” Fohn Child to the 
diftringas between him and William Child; but adjudged, 
it was aided by the ſtatute of jeofails, and it is as if there 
had been no writ at all. 2 Cro. 396, 2 
- Error of a judgment, &c. and the error aſſigned was 
becauſe a juror was returned in the venire factas by the 
name of Hugh Maltby; and upon the diftringas, Hugh 


Miltly was returned and ſworn; and another juror was | 


returned by the name of Fon Collingham of Cortlington ; 
and upan the diftringas, Fohn Colling ham of Gortlmgton 
was returned and {worn, -and both theſe faults were 


amended ; the firſt becauſe the jaror came mto court, and 


upon examination it appeared he was the ſame man men- 
tioned both in the venire facias and a&tringas, there being 
only the alteration of one letter in his ſurname; and the 
other was amended, becaufe the variance of the town 
where the juror dwelt is not material ; for at the time of 
the return of the wvenire faczas he may dwell in one town, 
and at the time of the return of the d:fringas in another. 
2 Cre. 457. : 

Adjudged, that where the venire facias ts good, and 
well returned, a fault in the difringas ſhall be amended 
by it, by the ſheriff in court, 2 Roll. Rep. 111. 

Duare impedit to preſent ad ecclefiam, &c. and before 
appearance the plaintiff moved, that the writ might be 
amended, for his title was to preſent to a vicarage, and 
not to a redory ; the court doubted, becauſe it was in an 
original writ, and in a matter of /ub/ance, but becauſe 
the attorney gave a note to the curfitor to draw the writ 
to preſent ad vicarium, &c, it was held to be the m/pr zton 
of the clerk, and amendable. Cro. Car. 53. 


Aſſumpſit againſt Anne, the executrix of Sir William 


Wade, and the record and venire facias were between 
the ſame parties, but the habeas corpora was between the 
plaintiff and the Lady JYagde, executrix of Sir Henry 


Wade; it was infiſted, that the trial was without war- 


rant ; but adjudged, that ſince al! the other proceedings 
were right, this miſpriſion of the habeas corpora ſhall be 
amended. Cro. Car. 21. dens 
The venire factas and other proceſs was direCled to the 
fheriffs of Canterbury, and the return was made by one 
ſheriff; adjudged, this was amendable at Common Law, 


and likewiſe by the ſtatute of jeofails, for that extends to. 


indittments and informations on penal /atutes, but this is 
an indictment for a miſdemeanor ; ſo the ſheriff of Can- 
terbury was ſworn in court, that there was but one ſheriff, 
and it was amended. Sid. 244. ; 
Debt upon'the ſtatute againtt the Hundred was brought 
by original, and at the n/ prizs the plaintiff was nonſuit, 
becauſe the original was Zdward, when it ſhould be Ed- 


' mund; a rule was made for the c@ur/it:y to attend, and 


that if he had right inſtructions, then to amend it; which 
was done in court. &:4, 412. | k4ts 
The plaintiff brought an aftion by original, and the 
inſtructions to the curfitor were right, by his proper name 
We/tby, but the writ-was Y/2/tly, and ſo were all the pro- 
ceedings ; upon a motion to the court, the curfitor was 
ordered. to attend, and it appearing that his inſtruCtions 
were right, the original: was amended in court, and fo 
were all the proceedings, without applying to the Chan- 
cery. 2 Lent. x52. it [> Bet FOIA 
Jn 4jeftment brought by original, the record upon the 
i/ſue roll was, that the defendant ſummonitus fuit to an- 
1wer the plaintiff, Sc. after a verdiCt for the plaintiff, 
upon Not guilty pleaded, it was moved in arreſt of judg- 


ment, that here was a vitious original, which is not aided 


by any ſtatute of jeofarls,z for it was, that the defendant 
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it ought to be” attachiatus fuit, &c. and this is not helped 
by the verdict ; but upon ſearch of the file, there was no 
original found.; and therefore it was inſiſted for the de- 
fendant, tHat fince no original could be found, it muſt be 
intended that there was an original, but that it was vitious, 
becauſe it appeared to be ſo upon the ſue, roll; but ad- 
judged, that it ſhall be intended a good original, this bein 
after a verdict, and that ſuch good original is. loſt ; but 5 
it had been vitious; the court will not intend that it was 
+ arvra it is produced by the defendant. 1 Saund. 
318. | 
' Upon a motion in arreſt of judgment it was inſiſted, 
that the day on which the afſizes was to be he.d, and the place 
where, were left out of the di//{ringas, and fo a, mif trial : 
Sed per-cariam, If there had been no di/{ringas, the trial 
had been good, becauſe the warrant to try the cauſe is the 
jurata, and that being right, the d://?ringas ſhall be amended 
by it. 3 Mod. 78. | | | 

After the death of the Lord Powis, E7c. the eſcheator 
took a verdict in paper, afterwards a ſuperſedeas came to 
him at the ſuit of one Herbert and his wife, in which 
' writ the ſyllable (/e) was omitted, for it was wiitten thus 
at full Tength, /aperdeas ; adjudged, that it was got amend-_ 
able. Dyer 170. $ WE: 1 * 
In an aCtion of wafle upon the ſtatute of Gloucefler ; the 
writ was guod nullus faciat vaſtum, venaditionem & diftrifti- 
onem, when it ſhould have been de/trufionem ; adjudged, 
this being an original writ ſhall not be amended, becauſe 
it is matter of ſub/lance'; for the word di/tri#19 alters the 
very ſenſe of the ſtatute. 4 Rep. 44. Freeman's caſe, 

Upon a motion to amend a ve. fa. which was album 
breve, the court refuſed to amend it, though the ſheriff's 
name was to the panel ; but if the ſheriff had returned the 
ve. fa. as uſual, (viz.) executto ifiius brevis patet in quidam 
pannells buic: brevi annex”, though he had not ſet his name 
to that return, yet becauſe it was in the panel, it fhould 
have been amended. Brownl. 4% * - Aahtg 

Aﬀter a verdiC&t for the plaintiff, it was moved in arreft 
of judgment, that the name of the ſheriff was not endorſed 
on the diftringas ; it was infiſted, that this being a judicial 
writ, it was not neceſſary; but adjudged, that it was ill, 
and not amendable by any ſtatute ; and it is the ſame caſe, 
as where the ſheriff's name is not endorſed on the ve. fac, 
which is never amendable. 2 Cro. 188, | 

Error of a judgment in an inferior court, in which the 
| plaint was entered againſt Francis, but all the proceedings 
were againſt John; adjudged, that a plaint is in nature of 
| an original writ, and this being erroneous, cannot be 
amended after a verdict. Style 115, 5c: oor 

| Aﬀeer a verdict for the plaintiff, it was moved to ſet it 

alide, becauſe the  di/iringas and jurata are returnable 
a die ſanfte Trinitatis in tres ſeptimanas (which happened 
to be on the 26th day of June) n!fi Fohannes Holt miles, 
&c. 27 die Funii, &t. privs venerit ; ſo that the day of 
nifi prius was after the day in bank ; but the plea roll was 
right, for there 'it' was @ die ſan&ti Michaelis in tres ſep- 
timanas ; adjudged, this could not be amended, -for the 
day appointed by the nf prius is impoſlible ; it is truey 
where the diftringas and jurata are right, the nift prius roll 
may be amended by- the plea roll, fo as it doth not alter 
the point in iflue ; but here they are both wrong. IL 
Salk. 48. EO 6 V0L 1998258 2; 

Upon a motion to amend a writ ef error, for that it 
recited a judgment 'given in curia regis, when it ſhould 
be regis & -regine, for that the note to the cur/itor was 
right, and this was a miſpriſion only in matter of form 
but it was denied to be amended, for there is no fault in 
the writ itſelf ; it is true, it doth not agree with the re» 
cord ; now the- ſtatute $8 HY. 6. which gives the court 
power to amend, it is in matters precedent to the judg- 
ment, and to ſupport judgments ; but if a writ of er7% 
might be amended, it may be to reverſe a Judgment ; be- 
fides, this writ'is a commiſſion to the court, and they can- 
' not amend their own commiſſion. 1 Salk, 49.  _ 

The defendant'was found guilty upon an information 
for a libel ; and it was objeCted in arreſt of judgment, that 
the ve. fa. was returnable die Lunz' prox” Þo/t tres ſept. fantt. 
Michaelis, which was 24 O49. but the- di/tringas, through 


ſummonitus fuity &c, when in ezectment (as this cauſe was) | miſlake, was teſted 24 Q#0b. which was the day aſter the 
4 | 4. 


Varre 
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venire facias was 'returniable, whien' it ſhould be on the 
ſame day ; this was agreed'to be a diſcontinuance, for the 
24th day cannot continue the '23d day, and it is not'amend- 
able at Common IL aw, or by any ſtatute of amendments : 
not-at Common Law, becauſe this would 'be to wartant 
a trial that was tried without by and to make 
it contrary to the truth of the z not by any ftatute of 


cap. 6. and 8 H. 6. cap. 2.12. Now this laft ſtatute was 
only to enlarge the ſubje&t matter of the firſt, which ex- 
tends only to proceſs out of 'the roll ; (4.2. ) writs which 
ifſue out of the record, and not to proceedings on the roll 
itſelf ; and that ſtatute doth-not extend to caſe# whetein 
the King is concerned ; and the ſtatute'8 H. 6. has always 
been conſtrued in'imitation 'of the ſtatute of 1 Eg. 3. not 
to extend to the crown. © 2' Salk, gr, © 
Judgment in treſpaſs againſt five defendants; and a 
writ of error being intended, the attorney left a note with. 
' the curſor to make It out between the plaintiff and five 
more, naming them: Note ; E. one of the defendants is 
dead, make out the writ of | error, which he did againſt four, 
and took; no notice of him that was dead; the queſtion 
was, whether this was amendable ; and adjudged it was. 
not ; for all the parties in the firſt judgment ought to join, 
in a writ of error, which was not done here, but only: 
four, without mentioning the other to be dead; itis true, 
the inſtruQtions to the curſitor were plain, and it was his 
miſtake, but yet it ſhall not be amended, becauſe this is a ' 
writ to reverſe a judgment, and the ſtatutes were made to ' 
amend writs for the ſupport of judgments ; ſo this writ was 
quaſhed. ' 5 ded. 16. 69. Roots Fab bo "Y 
4. Declarations and other pleadings and rolls, amendable, 

cn nfs, Ge: b he plaintiff againſt two defends 

» Sc. by the plaintiff againſt two defendants ; | 
rp verdict, and it was moved ” arreſt of rrnwevrd | 
that by the imparlance roll (which is called the declaration 
upon the file) the promiſe was Ev vr to be made by. 
one defendant, and no' more,” but in 'the plea roll, and in ' 
the record of #/i prius, and in all the other proceedings 
after, it was alledged to be by two; but adjudged, that 
the imparlance roll in this caſe ſhall be amended, becauſe 


it appeared by the paper-book, that the promife was made | 


by two; ſo that it was a plain miſtake of the clerk to enter 
it on the 1mparlance roll, that it was made by one. Cro, 


Eliz. 258. | 

Eje&tment, tc. againſt two defendants, in which the 
phintiff declared, that they intraverunt, &c. but the ex- 
pulſion and ejeftment were laid in the ſingular number, 
viz. a poſſeſſione ſua expulit & ejecit ; it was objeCted,. that 
it is not amendable, becauſe it is the point of the aCtion ; 
adjudged, that it was amendable, for it is only the miſpri- 
fion of the clerk. 2 Bulft.- 35. ans Te ho Tibet 
- In geftment, the plaintiff declared upon a demiſe' 25 
March, 6 Fac. by virtue' of which he entered and was 
poſlefled, &c. until the defendant poffea ſeilicet. anno ſexto 
fupradifto ejeted him ; ſo that he named' the year, but 
not the day when he was ejefted ; the defendant imparled 
tothe next term, and the plaintiff declared right, and both 
the day and the year were named when he was ejected : 
After averdi&t for/ the plaintiff, on error brought, the | 
queſtion was, whether it was erroneous, for that #0. da 
was: fet forth in the firſt declaration, when the* Kin | 
was ejeCted ? It: was agreed* by the court, that the” firſt 
38 the moſt material declaration';: therefore if any matter 
of ſubſtance is omitted in it,” that ſhall not be amended by 
the ſecond'declaration after the imparlanice, becauſe that is 
but arecital of the firſt ; but in this cafe the firſt declaration | 
1s good ; for-the'plaintiff declared on a demiſe 25 Martii, 
6 Zac. which is the firſt day of the year, and that"the 
defendant {5 nod rayrore op exto Fac. 'cjefted him,, which 
is certain z though the day was not mentioned; be- 
cauſe it was after the demiſe, and before the ation brought. 
2 Cre. 211; ' [7 "Et gry: | 

Error 20% Sdn; &c. and after the record removed 
and error aligned, which was in the entry after the im- 
Rnnchy in this 
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manner, Ad quem dizm venerunt tam pred 
mas-(the plaintiff ) quam pred” Samuel (the defendant) 


| 3100/7. upon view 0 
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Wa | « %.'q — _ 4M art. are 
'& Hyjuriam, We. when it thould be Samus, the defendant * 
fo that the name of the plaintiff was miſtaken, and put.iu: 
m_ — the defendant ; but it was adjudged amendable, 
2*Cr 624.00 4 OE RY oi 
Tn trover, &, he plaintiff, amongſt man other goods, 
declared, that he was poſlefied de uno ſpadane, \una. equa 
he court was divided, whether this:was a defeQt of for 
or of ſub/fance ; the two judges, who held it to be a defeR 
of /ub/ance, inſiſted that a value ought to. be. added to 
| every dead thing, and a price to every live thing z, but the 

other two held it not neceſſary ; eſpecially where the thing 
Itſelf 'was not, in'demand, but damages, and that it. was 
only a defe&t of firm, which was afded by the fatute 18 
Eliz. but upon viewing the 1011, it appeared to be ,de uno 
ſpadone & de una equa pretii 535. 4d, {o that the copulative 
& making it an entire ſentence, the price ſhall relate. to 


amended by the roll, 2 Cre. 129. , | 
Debt againſt an adminiſtrator, who pleaded plene adm: - 
mſiravit,” &c. the plaintiff replied, - that. die. impetrationis, 
Fe. habuit diverſa bona, which mult be intended, that the 
plaintiff himſelf habuit diverſa bong, &c, when, he ſhould 
have aJledged, that the. defendant habuit diverſa bena, &c: 
but adjudged upon a motion in arreſt of judgment, that 
it ſhould be amended, for it was only the miltake of the 
þclerk., Ye.v. 65. « VE; 
Debt againſt an heir upon the bond of his anceſtor, and 
the plaintiff, in reciting the hond in his declaration, had 
left out the words ad quam guidem ſolutionem oblige me et 
heredes meos : after a verdiQt tor the plaintiff, it was in- 


| liſted, that it might not be amended, becauſe it was the 


ſubſtance of the declaration ; but adjudged, that. it ſhall 
be amended, eſpecially fGnce the ation was brought againſt 
the hezr, and he ſo named in the declaration ;. and this 
omiſſion was merely by the negligence of the clerk,: who 
had the bond before him. Cro. Gor. 77, HQ . 
Debt for 300/. part upon an indebitatus aſſumpſit, and 
part _—_ an in/anul computaſſet, and in ſumming 1it1in the 
imparlance roll both did not amount to 3001. for it wanted 
107. of that ſum: after a verdi& for the plaintiff, and 
error brought, this was amended. Hutt. 83. _ 
Affault, &c. the Fes had a verdict and damages te 
| the record the. attorney ſor the de- 
 tendants found that there was: no. day or. year entergd-on 
the, imparlance roll, when the aſſault was committed, but 
a blank left for it ; and there being a day giver. to. move ip. 
arreſt of judgment, the attorney for the plaintiff. got: 
night , into the treaſury, and filled up the impar/ance roll 
with the day and year ; the attorney for the defendant bav- 
ing beſpoke of the prothonotary a recordatur, which be was 
to have the next day ; this matter being diſcovered,, it was 
moved, that the roll might be made; as. before ;. but ad- 
judged, that it was amendable,, until and after the. 7ecor- 
datur entered, in the one caſe by the clerks, and inthe 
other by the court, for what was amendable was , only , 
matter of form. Latch. 164.  _ _ 
_ Cafe, wherein the plaintiff declared, that whereas in 
ſuch a court of pie. powders held at Glouce/ter. ſecundunt 
conſuetudinem civitatis illins,. he brought an ation of debt 
againſt JY, R. who was arreſted, &c. and afterwards ſuffer- 
ed to eſcape, &c. thoſe words ſecundum conſuetudinem ctvi> 
tatis illius were in the imparlance roll, but were left out 
of the iſſue roll: and after a verdiRt for the phintiff, this 
was one objection in arreſt of judgment ; but adjudged, 
that it. was only witizm clerict, and therefore amendable. 
Cro, Car. 33. | F ; * bh 
In an aCtion vpon the ſtatute of into; the caſe was, 
Bearcreft ſent 40001. by the Warcefer carrier towards 
London, and divers ſervants to. guard the Fo gon, which 
was afterwards robbed in the hundreds © Jo and 
Stone ; and be: himſelf declared againſt .the. hundreds for 
an afault and: robbery done to himſelf when he was at 
Worceſter, above fifty miles from the place where the rob- 
| bery was committed, and geclared, that he .made oath, 
that he did not know the robbers, or any of them.; and 
the juty being ready at the bar. to try the cauſe, the. trial 
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miſtake found in the declaration, for that he ought to 
4 at bave 


[pretii's 3 5. 44. ſo there was no price added to the gelding : 
5, of which there are buttwo, {viz.) 14 Ed. 3.|T ; =o 8r FA * 


both'gelding and mare, and the record of niſi prius was 


was put-off to another day, before which day there was a 


— 


- 


— 
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have declared of a robbery on his ſervants, and of the 
oath made by them ; and upon 4 motion he had leave to 
amend the declaration, for otherwiſe the year would be 
lapſed, and ſo the ation loſt, though this made great ra- 
ſures and obliterations in the record. 3 Lev. 347: | 
Declarations which want ſub//ance ſhall not be amended 
in another term, neither ſhall matters of (ne in a 
in bar, or in a replication, eſpecially. matters in 


ea 
ke, be amended in another term. 8 Rep. Blackmore's 
e 


Debt on a bond to ſtand to an award, &c. the defen- 
dant pleaded that the arbitrators made no award ; the 

laintiff replied and ſhewed the award, but aſhgned no 
Load, iſſue being joined upon the award ; the plaintiff 
had a verdiR, bur could have no judgment, becauſe that 
defe& in his replication, in not aſſigning a breach being 
matter of ſub/ance, could not be amended; for if there 
was no breach, there was no cauſe of aftion, 2 Cro. 
220, : 

In debt for 8007. the plaintiff declared upon a /tatute, 
the money to be paid won requeſt ; and upon oyer of the 
ſtatute it appeared, that it was to be paid on a certain day ; 
adjudged not amendable : this was upon a demurrer to the 
declaration. 2 Cro, 316. "Eb 

Caſe, &c. wherein the plaintiff declared, that he hav- 
ing brought an aCtion of battery againſt the defendant, and 
proceeding to a trial, a juror was. withdrawn, and they 
ſubmitted the cauſe to the award of two of the jurors in-, 


fra unum menſem proxime ſequen' fiend”, and that after- 
wards eodem die, in conſideration that the plaintiff did 


7" 'to perform on his part, what the arbitrators 
ould award (leaving out infra men/em) the defendant 
promiſed in the ſame manner, &c. but the words infra 
unum menſem were put in by the plaintiff's attorney after 
iſſue joined, and without notice given to the defendant ; 
upon 70n 6fſumpſit pleaded, the plaintiff had a verdit, but 
the judgment was arreſted by Ro! only in court, for that 
this amendment was in a point material ; for though every 


ſubmiſſion to an award implies a promiſe to perform it, 


and though the award muſt be taken according to and with: 


relation to the ſubmiſſion, which in this caſe was to be 


made within a month, yet in judgment of law the promiſe 
3s collateral to the ſubmiſſion ; and not being laid in this 
declaration, to be made at the ſame time, but another 
time though it be egodem dze, yet it is not adequate to the 
ſubmiſſion, becauſe it cannot immediately be applied to it, 
for a little diſtance of time, though in the ſame day, alters 
the intendment of the law ; a new trial was awarded., 
AMllen 69. | | | 

Aſſumpſut, &c. againſt John Germain, knight, the de- 
fendant pleaded in abatement that he is a knight and bars- 
net ; the plaintiff replied that he is a knight, and moved 
to amend his declaration upon payment of coſts; but it 
was denied, becauſe there was nothing to amend by, and 
the defendant had ' taken advantage of the fault. 1 
Salk. 50. v4 | | 

In covenant not to make, or ſuffer any aCt or thing to 
;incumber, &c. the breach aſſigned was, that the defen- 
dant ad ſeſſionem Ceſtrie tent', &c. anno 4 Face 2. utlagat* 
demurrer to this declaration, becauſe the 
plaintiff did not ſet forth in what term the outlawry was 
had, it was moved to amend it ; but adjudged, that if the. 
defendant had pleaded in abatement, or to the right, it 
might be reaſonable to. amend the declaration, but never 
where he demurs, becauſe. this fault might be the reaſon of 


| the demurrer. 1 Salk. 50. 


Debt gui tam, &fc. for 1001. againſt a juſtice of peace, 
for refuſing to grant his warrant to ſuppreſs a conventi-. 
cle ; after iſſue joined, and the cauſe ſet down to be tried 
at the ni/i prius, the plaintiff moved to amend a word in; 
his declaration, which was, that 'he had laid the conven- 
ticle to be at Ar. Turner's manſion-houſe, when in truth 
3t was not, but at a little diſtance from it: Sed per cu- 
71am, after iflue joined, &c. and this information bein 
on a penal ſtatute, it ſhall not be amended. 2 Mod. 


444 


' Writ of error to reverſe a judgment, upon a mutuatus, 


the error aſhgned was, for that the memorandum| was die 


 Vanris, on ſuch a day, which was before the debt be- 


- 
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came due ; it was moved for leave ito amend the meme. 

randum, and to make it another day, that it might agree 

Tips judgment z- but per curiam it was denied, 4 
0d. 207. & + HV 

Coſeagaint huſband and wife for words ſpoken by the 
wife ; the plaintiff had a verdiQ, and the judgment was 
entered thus, et pred” (the wife) in miſericordia, when the 
huſband ought likewiſe to be amerced; upon error 
brought, the record was certified in B. R. and becauſe 
upon view of the prothonotary's book of judgments it 
was right entered there, it was amended by the court, 
Fob. 127. 

In an aCtion upon the fatute of Winton of hue and cry, 
the plaintiff had miſtaken to alledge the very day on which 
the robbery was done, but ſhewed, that it was committed 
in September, &Cc. and that he gave notice to the hundred, 
when in truth it was committed in Ogober, fo that by 
this record it would appear, that notice was given before 
the robbery was committed ; the record was made -up for 
trial, but it was not put in to the clerk of the aſhſ:, becauſe 
of this miltake ; and thereupon: the court . was moved, 
_—_ it might be amended, which was granted, 1 Brownl, 
156. | 

In a guo warrants, the plaintiff had judgment by dif- 
claimer of the liberties, virtute vel pretextu literarum ge- 
ren” dat” decimo ſeptimo anno Facobi Regis, -which laſt words 
were written in the margin of the paper book, but there 
being a line drawn croſs, they were left out by the clerk 
in engroſſing the judgment, therefore it was moved, that 
the words; geren' dat' anno dectmo ſeptims Facobi might 
be interlined in the record ; againſt which-it was ob- 
jected, that it could not be amended, it being now an- 
other term after the. judgment was entered ; but adjudged, 
that it was Sb as well in another term as in the 
ſame term, .and that by the Common Law, for it is no 
more than the miſprifion of the clerk, as where a ſpecial 
verdict is miſtaken it ſhall be reCtified by the notes of the 
clerk. Cro. Car. 101. | | 

Aſſault againſt the defendant, in which the-plaintiff de- 
clared againſt 7. Malin of Largley; and the record of - 
nifi prius was IV. Langly of Mains ; the plaintiff had a 
verdict, and it was moved in arreſt of judgment for that 
reaſon ; but adjudged, that it ſhall be amended, for it-is a 
plain miſtake of the clerk, and the record of n/7 prizs ſhall 
be amended by the roll. Hetley 64. It | 

In ejeEtment againſt four defendants, the jury found 
two not guilty, .and' one of. the other guilty as to one me/- 
ſuage, ten acres of land, and ten acres of paſture, and the 
other as to ſixty acres of land, and fifteen acres of pa- 
ſture; and in entering up the judgment, the c/er+ miſtook 
the parcels, and entered, that the, fr/? 'was guilty as to 
the /axty acres, and the other as to. the meſſuage, &c.. and 
upon a writ of error in B. R. the queſtion was, whether 
this could. be amended ; 'and adjudged that it. might, be-_ 
cauſe it is only the miſprifton of the clerk in matter of fat, 
when he had the record before him, by which he might 
be directed, | but if it had been mi/Þri/ion in matter of law 
it could not be amended. Palm. 258. | 

Error of ajudgment in ejeEtment, for that in the record 
a ſpace was left to inſert the coſts, which / were not yet 
taxed ; but becauſe the record was not certified; the plain- 
tiff had liberty to get the coſts taxed and make the: record 
perfect ;. but per Hale:chief-baron, If it hadibeen certified, 
it had been amended. by rule; of court, and . if it ſhould 
afterwards be removed by writ of error,-'the court there 
muſt amend it; for if a record is removed out of the C. B. 
into B, R. by writ of error, and afterwards,amended by 
the rule of court, it muſt likewiſe be amended in B. R. 
becauſe it,is an affirmance of the judgment, and therefore = 
favoured in law. Hard. 505. 19 132 = 


” y 
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5+: Records of nifi prins and poſteas amendable, and nat - 
amendable, , TS 

In ejetment, the caſe upon the pleading was, that 
J. W. ac of Glouceſter,. being ſeiſed of -a barn and 
tithe, demiſed the ſame to the plaintiff, reciting the con- 
firmation of the dean and chapter, but that was of a leaſe 


made by R. //, upon the trial the jury, did not find de 


fafo, that the dean and chapter did confirm any leaſe. 
ah 6 9. | made 


" A'M E 
mad . IF. but they found expreſly that he did make | 
| ye Ji barn, and tithes, to the plaintiff, who _ 
moved the court, that the confirmation of the dean and 


chapter of a Jeaſe-made by R. //. might be amended, and 
made F. W. the plaintiff ſuggeſting that the Jury in-. 
tended to find it ſo, which might appear by the notes of 
the clerk of. afſiſes ; but the court would not amend the 
verdict upon ſuch ſuggeſtion, it being returned to the 
court, and _ too late to have it amended. Cro. El:z. 

armington Vv. Try. | | 
en” l verdit for the plaintiff at the aſliſes, it was 
moved to amend the jwurata in the record of nf# privs, 
which was thus, (viz.) Ponitur in reſpettu coram domino 
rege et domina regina apudl Weſtm', &c. nift juſticiar”, 
tc. ad afſiſas capiend* aſſign prius die, &c. viceſimo die 
Martiiz now here were two miſtakes, for the -_ died 
in December before, ſo it could not be coram domna re- 
yina; and the aſſiſes were on the 23d day, and not on the 
20th day of March : the record was right in both theſe 
matters, and therefore it was inſiſted, that the jurata in 
the record of ni// privs might be amended by it, as it was in 
Merchant and Reaſon's cafe, and in Aquila Weet's caſe; but 
it was denied; for in all cafes where the record of ni/i prius 
hath been amended by the roll, the writ of d:fringas hath 
been right, which, together with the 7 privs, is a ſuf- 
ficient authority for the judge to try the cauſe ; but here 
the d/ftringas was wrong, for it was Gulielmus & Maria 
dei gratia, when the Queen was at that time dead; it is 
true, the miſprifion of the clerk 'in a writ of nifi prius 
is amendable by the ſtatute 8 Z. 6 according to Black 
more's caſe, but then it muſt have ſufficient matter to au- 
thoriſe the judge to try the iſſue, for without that writ he 
cannot try it z now in this caſe there could be no autho- 
rity from the Duzen, for ſhe was dead, and the caufe was 
tried three months after her death, for which reaſon it 
was not amendable, © 5 Med. 211. | 


6. Iſſues, verdicts, and records amendable, and not amend- 
able. Fe IOELY TAY PIEVER 

Error, &c. in a writ of annutty, wherein the judg- 
ment was, that the plaintift ſhould recover the arrears be- 
fore and pending the writ, que quidem arreragia in toto 
fe attingunt ad 951, which in truth was a quarter's rent 
more than was 1n arrear ; and this was aſſigned for error; 
but adjudged, that becauſe it appeared vpon the record to 
what the arrears did amount at the day of (the writ. 
brought, and becauſe the judgment had been perfe&, if 
the clerk had not put it into'a certain ſum, which was 
not his buſineſs to do z therefore this was only his milſ- 
take, and ſhal] be amended. Dyer 55. Fe agh? | 

In Blackmore's caſe it was adjudged, that the court in 
the ſame term may as 'well amend their own 'judgment, | 
- a$ any other part of" the record ; for in tne ſame term the 

Judgment is given, the record is in the breaſt of the judges, 
and not in the roll. 8 Rep. of 

Error of a judgment againſt Edward Seymorr, at the ſuit 
of Sir 7chn Clifton ; and the error aſſizned was, that the 

udgment was-entered thus; (v1z.) guod recuperet verſus 
Edvardum Seymour, leaving out the word prediftum ; ad- 
judged, that it was amendable. Gold/. 113. 

Two plaintiffs brought an ejetment in C. B. againſt 
two defendan s : upon Not guilty pleaded,-the jury found 
one of the defendants guilty as to the lands'in b. and the 
other defendant guilty as tothe lands in'S. and in enter- 
ing the judgment there was a miſtake” by the clerk, who 
entered quite contrary* tothe finding of the jury ; for that 
the defendant which was ſound guilty as to the lands in 
D. the entry was, that he was guilty of the ejeQment of 
the lands in S. and foe converſo ; and upon a writ of error 
brought in B. R. the queſtion was, whether this could be 
amended aſter the record moved? The better opinion was, 

12t upon a writ of error in B. R. upon a judgment in 
C. B. the entry is mittitur tranſeriptuni recordi ; but upon 
2 writ of error in the Exchequer chamber, upon a judg- 
ment in B. R. the. record- remains ſtill in B. R. and 
therefore that court may amend-it after ſuch writ of error 
brought ; but this mult be in a-miſtake, and:not in point 
hen ® ent, where there is matter of law. 2 Roll. 


| the 
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Upon a demurrer to a declaration in C, B. judgment 

was given againſt the plaintiff, who brought a writ of 
error in B. R. for that the judgment was entered thus, 
(viz.) that on ſuch a day the plaintiff being exa&us non 
venit, ideo ml capiat per breve, and thereupon a writ of 
inquiry was grounded, and this- was aſſigned for error, 
for that this judgment was entered upon a nonſiit, when 
it ſhould have been upon a demurrer + Sed per curian, 
there is little difference between judgments in . both 
cafes ; for the judgment in both is, that mil capiat per 
breve ; ſo that this being only a miſ- entry of the clerk, 
when he had the whole record before him, -it was amend- 
ed, though the error and miſ-entry was in another court. 


1 Rol. Rep. 309. Y 

In ejetment, the FR had a verdi& for ten meſ- 
ſuages, fifteen acres of land, fifteen acres of meadow, and 
hfteen acres of paſture, and as to the reſt in the declara- 
tion the jury found the defendant Not guilty; ayd the en- 
try of the Judgment was, that the plaintiff ſhould recover 
the meſſuages and the greater number of acres in the verditt 1 
and thereupon the defendant brought a writ of error, arm 
aſſigned errors ; and upon a ſcire facias ad audiendum er- 
rores, the defendant in error pleaded in nulle eff erratum, 
and moved in C. B. to amend the judgment : it was ob- 
jeted, that the time was paſt. after the aſſignment of «x- 
rors to amend the judgment, and if it was not, yet the 
Judgment cond not be amended, becauſe it is the aft of 
the court : Sed per curiam, the time is not paſt ſo long as 
diminution may be alledged, or a certiorari awarded ; and 
this being a plain miſtake in the clerk, in entering the 
judgment not according to the verdift, it was amended. 
W. Tones 9. 

Debt, &c. by Thomas Welcome, againſt B. B. in which 
the plaintiff had a verdiCt, and the judgment was entered 
quod pred” B. B. recuperet, when it ſhould have been gued 
pred' Thomas recuperet ; it was moved, that the record 
might be amended, this being only the miſprifion of the 
clerk 3 but adjudged, that it ſhould not' be amended, be- 
cauſe the judgmenr is the a of the court, and not of the 
clerk. Guldſb. 104. _ Fs, 

Error of a judgment, &c. and the error aſſigned was, 
that the judgment was entered, that the plaintiff ſhould 
recover 201. aſſeſſed to him per Juratores necnon 101. per 
ju”, when it ſhould be 'cur', fo that there was only a miſ- 
take of a letter, (viz.) 7 for c; but becauſe it was part of 
the judgment, it could not be amended. Goldſ-15r. 

An attorney direQed his clerk to make a. /a. re- 
turnable in Trinity term, the laſt return whereof was on 


| the 25th of Tune, and the clerk by miſtake wrote the 


25th of Fuly ; adjudged, this was not amendable, becauſe 
of the miſchief which might enſue ; for if it js amended, 
and made returnable the Jaſt return of Trinity term, it 
may happen that the party may be in the cuſtody of the 
ſheriff after the return, and before it is amended, 2 Sid. 
» 12. | | 
/ In the year 1676 the Earl of Staffor 
of attorney to one Simpſon to confeſs a. judgment at the 
ſuit of the plaintiff, &c. Simpſon ſent the warrant to one. 
Wall,” his entering clerk, who entered the judgmeny, that 
laintiff recuperet debitum et damna ſua, ' but left a 
blank for the damages! : Wall died, and bis warrant of at- 
torney was loſt, but Simpſon, who was ſtill living, made 
affidavit of the fa, and thereupon a motion was. made to 
| inſert-a ſum certain for the damages and coſts ; for that at 
Common Law, before any ſtatute of amendments, the 
court had power to amend their own judgments, and in 
this caſe the words omitted are the at of the court ; they 
might likewiſe amend it if it had been the mifprifion of 
' the clerk : all which is very true ; but in this "cafe there 
is nothing to amend it by ; for the warrant of attorne 
being loſt, it is uncertain what ſum ſhall be allowed for 
coſts ; beſides, admit that this is amendable, yet it muſt be 
in the /ame term in which the judgment was entered ; for 
ſo long, and no longer, the court hath power to amend 
their own judgments ; but here the, judgment was entered 
above nineteen years paſt, and ſo not amendable. 's' 47d, 


147. ; 3P, [6c 
fo ejeQment, the plaintiff declared on a demiſe. r9 
the 


_. | Aprilis 1697, inſtead of 1696, fo that at the trial, 


year 


« . 
% 


d gave a warrant * 


% 


by the Common Law, or by any ſtatute, Funes 420. 


| p! eaded in bar a common recovery againſt the donee 1n tail 


| as a deed, and no body pretends to amend a miſtake in 


© A recovery was ſuffered, but the writ of /ei/in. was 


&£ M Bf 


year 1697 was not come: there was a verdid for the | 
plaintiff, and now he moved to amend it ; but it was de- 
nied, becauſe if it ſhould be granted, it altered the iſſue, 
and made a new title in the plaintiff. x Salk. 48. 

_ Two as principals, and one as acceflary, were indi#ed 
for the murder of a woman ; one of the principals confeſſed 
the faCt ; the other principal and acceflary were convicted; 
both the principals were hanged, and Sampfon the acceſ- 
fary was pardoned, and brought a writ of errpr to reverſe 
his attaindef ; and upon a certiorari to the clerk of the 
afliſe to certify the record, he returned, that at the general 
gaol delivery, &c, held 18 die Martii, in ſuch a year, 

efore ſuch judges, the defendants were indiCted,.Fc. and 
afterwards,, 20 die Martii aforeſaid, coram prefat* juſti- 
ciariis, they were tried, coavicted, and had judgment, 

&c. the error infiſted on was, that there was not continu- 
ance by adjournment from the 18th to the 20th of March ; 
it is true, it is coram prefat” juſticcariis, but they may ſtill 
be the ſame juſtices by another commiſſion ; that this re- 
cord thus certified is ill, and cannot be amended, neither 


q 


; 
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'__ 7. Fines and recoveries amendable, and not amendable. 
* In a formedon for the manor of /fietd, the defendant 


of the ſaid manor ; the plaintiff -replied, nul tel record, 
which being certified, it appeared, that-the recovery was 
of the manor of [sfield ;, adjudged, this being the miſtake 
of the clerk in one letter, it ſhall be amended, eſpecial] 
it being in the cafe of a common recovery, which is ſuf- 
fered by the aflent of both parties. 5s Rep. 46. _ 
Upon a fine levied in Mcchoetnus term, 11 El:z, the 
oclamations engroſſed by the chirographer were right ; but 
in the note of the fine delivered to the c/{os brevium, the 
ſecond proclamation was entered to be made 20 Maii, 
where it ſhould have been 23 ai; adjudged, that it ſhall 
be amended, becauſe the engrofiment by the chirographer 
1s the foundation, and that being right, it is a ſufficient 
warrant to mend the other 3 but the court held: it to be a 
good fine without any amendment.. Hut. 122. - 
The writ of covenant was t-/ted ſix months after the 
dedimus ; the court of Grand Gon in Wales ordered it to 
be amended ; whereupon the Ear! of Pembroke petitioned 
the houſe of peers for a bill to ſet afide this amendment, 
whereby he had loſt the benefit of a writ of error, and 
the matter was referred to the judges, to certify whether 
the amendment was warranted by law ; and Holt: Ch. ]. 
certified that it was not, becauſe the writ of covenant was 
an original, and not amendable either by the Common Law, 
or by any flatute ; that as to amendments, there is no dif- 
ference between an amicable and an adverſary ation ; 
that a fine and common recovery are as much an affurance | 


a deed; that Gage's caſe in the ys Rep. 45. is miſre- 
ported, and not law; hereupon a bill was allowed by the 
lords, but rejeted by the commons. 1 Salk. 52. 


made returnable the ſame term as the writ of entry ; the 
Favry was ordered to be amended. Rep. of Pra. in 

» De. 127» | 

The AS of entry was made returnable tres Mich. 
23 Car. 2. which was before the date of the deed, to make 
a tenant to the pracipe ; and ordered to be amended by 
making the writ returnable Craftin' Animarum, Rep. of 
Prada. in C. B. 127. | 

It was moved to amend a recovery ſuffered by Fane 
Knight, the lands being ſaid in the recovery to le in pa- 
rochia ſanfie Matiz EL frmoris in Southwark, whereas 
there is no ſuch pariſh ; for the proper name is /an47i Sal- 
vatoris;z and the court gave him leave to raſe the word 
(Marie) ; and per Treby Ch. J. the vulgar name is St. 
Mary over-ree, that is, over the river ; but ſan Salva- 
toris is the name uſed in pleadings. £Z. Raym. 134. 

_ Upon the. certificates of the cu/?es brevizm, Mr. Pro- 
thonotary Tempeſt, and the clerk of. the warrants of this 
court, ſaid, that the writ of entry and writ of ſeifin be- 
tween the parties had been duly iſſued ; and alſo that the | 
gecovery in this cauſe was taken at the bar of this court of 


Dai 


the term of St. ichae!, in the $th year of King Charles the 


i 
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| Firſt, all the parties in the ſaid recovery named then and 


there appearing im their own perſons. It was ordered, that 
the ſaid recovery ſhould be entered of record of that ſame 
term of St. chart, upon the 13th roll, among the rolls 
of the pleas-of laud inrolled in that terms Rep. of Prag, 
in C. B. 127. E 

On motion to amend a writ of entry, by putting out 
Cowickbury, and inſerting (in paroch* de Sheering) it ap- 
peared that the deed to lead the uſes thereof was right ; 
and upon producing ſeveral precedents, a fine was to the 
heirs males; and ſcire facias is made to the hers in general ; 
this ſhall be amended. Bro. Amendment, pl. 113, 

A common recovery was ſuffered, to. the intent to bat 
an intail, and the warrant of attorney was, that Alicia 
Pinde ponit loco ſuo A. B. &c. whereas her name was Eli. 


 zZabeth, and ſo it was aſſigned for error, that no warrant 


was entered for Elizabeth; the query was, if this were 
amendabie, and the book ſays, that it was amended after« 
wards. Dyer 105. £ | 

In formedon the writ was precipe quod reddat 20 acre 
Heddington, not ſaying in Heddington ; the curfitor upon 
cath confeſſed, that the paper delivered ts make out the 
writ by, had the word (in), and therefore it was amended 
by order of the court, it being only the default of the 
clerk. Cro. Eliz, 644. pl. 49. 

In the third proclamation upon the foot of a fine levied in 
Trin.. term, 5 Yac., the ſaid proclamation is ſaid to be 
made 6 Fac. and upon the foot of the fine the fourth pro- 
clamation 1s whilly left out ; but becauſe upon view of the 
proclamations indo! F4 upon record remaining with the chi- 
rographer, and the book in which the proclamations were 
hrit entered, it appeared that the ſaid proclamations were 
rightly and duly made; it was adjudged that they may be 
amended. 13 Rep. 54. Trin, 7 Fac. 1. 

In a recovery agreed to be ſuffered by A. B. and R. C. 
the writ of entry was ſued out in the name of F. C. in- 
ſtead of R. C. but ordered to be amended. Rep. of Prati. 
m C. B. 127. | 

A warrant to ſuffer a recovery by JI. R. and Heſter 
his wife ; the ſerjeant had certified that the warrant was 
given by I. R. and Morgarit his wite, and the mittitur 
and tranſcript made, and the recovery entered accord- 
ingly, but ordered to be amended, 

A recovery entered by 4. 5. and C. his wife, but the 
name of the wife totally omitted ; ordered by the court to be 
amended. Kep. of Prad. in C, B. 127. | 

A motion to amend a recovery in 4], 1703 wherein 
Weſt-Engleſton and Welt-Tyneham were put in the writof 
entry, in/tead of Ingleſton Tyneham : the deed ro lead the 


.uſes was right; Z. F. who was one of the vouchees, was 


dead, the other parties alive and conſenting; and it ap- 
pearing that it was the intent of all the parties that it 
ſhould be right, and common recoveries being common 
alfurances, amendments ought more eafily to be made 
than in other caſes ; therefore the court ordered it to be 
amended accordingly. Rep. of Pradt, in GC. B. 17. 
A motion to amend a recovery by putting in theſe words, 
paroch' ſaniz Marize in Wallingford, and in paroch' de 
Wargrove, and a rule to ſhew cauſe was granted ; this 
was afterwards oppoſed ſtrongly, three juſtices againſt the 
amendment ; but Tracy ſeemed for it, though the partics 
were all dead, and purchaſers in the caſe : it was denied 
chiefly, becauſe, if the amendment was made, the King 
would loſe his fine for the parcels to be inſerted. Rep. of 
Praft.in C. B, 25, 26. w7 04 
A motion was made laſt term to amend a fine, by 1» 


| /erting the word (woorth), and this preſent term, on ſhew- 


ing a cauſe, the rule was made abſolute for the amend- 
ment, though it was objected that the heirs at law would 
be prejudiced if the fine was amended ; the court {aidy 
they could not take notice, whether it would be a preju- 
dice to the heirs at law or not; but it was the duty ot ihe 
court to make the fine agreeable to the deed and intention of te 


parties. 'Rep. of Pratt. in C. B. 52. 


A motion to amend a recovery, by inſerting ſeveral 
pariſhes which were left out in the inſtruttions to the cur/it97 5 
it appeared that the deed to lead the uſes of the recovery 
was dated the 7th of Oober, the writ of entry teſted 112 
1th of December, and returnable in menſer Mich. L _e 


/ 
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mch, 6b. : hg | ſtor, or denieth- it, and it is-fou 
atarga were a _ ” _ _ - = by Lo arorry cf = Bll nt gods. meta ; if the defendant in 
indictment was only in the ſingular number, . "Gr | ty, where in truth he bath noney 
ea tl operon Tear os 
nion, that it was amendable ; -it being , maihem, if the plainti 
Yelverton at the aſſizes, before the felons were _ _ a; A Ts IO Cade by bb owe ahfnky 
eos 0h COIN Pn oe Ragns B ] gs! h hall be fined and fo in attaint; ſo likewiſe for any 
as aſorelaid, and the parties were executed. 2 Bayt. "$5. 2 t done to a court of record, and alſo in all caſes 
An indictment was removed into B. R. by k = emp did: is; cevhidiecd bp any faves s-cha0 mach 
and the court was moved, that the word (public?) "P t | where eek fines | | 
oy tar phe we ">Now fg amercements theſe rules were agreed (viz.) in 
term. Style 321. | 3 | ; ' d reddat, formedon, "quad permittaty, 
hs, Fejoncant. whs, jndiiied. For. harretry reap; om - "if the | Limiff bs barred RED or his writ abate, 
190; 2906-6 Ares; betas me 00 OE FAC f the for (Be Slzs form, he ſhall be amerced; but if by 
Poet wes. jeſt out s-;0n4)-3h0-Werk.6f tan: "tm oke | ibere-ard the phinets; odio dr Get . . - 
Middleſex attending, it was moved to amend it by £ t as 6 of 0k in ach caſe the other ſhall be amerced. 
Fer. wang Legs wy (38 jor pee nrtmagnnd"us Kane” oy". | al erſonal affions without force, as in debt, detinue, 
ditment in Londsn, it might be amended, becauſe t y bf "if = laintiff be n-nſuit, barred, or his writ abate 
have power by their charter to. certify tenorem recordi, fo | &c. 18 F form, be ſhall be amerced ; but if the writ 
Ga th8--7900%_ BY ——_ SR TIS Ho >the death of one plaintiff, or if one of them is 
may amend. dy.i8 z;-but.it cannat_ be;amtended gets "—_— 4 fait, which in-law is a_non/uit of both, he who fur- 
county, becauſe the law ſuppoſes the record itſelf to be nonſu 4 "hall not be amerced, nor he who was nonſuited, | 
Eee 000 ens poing remaiving. lee-thems''0n bet the oboe. whe wass.. bn al At ri. 36 i : 
amend it by. Sid. 155. | he : his writ abate, he ſhall not _ 
7 he defendant being indiQted for murder, pleaded, ov { pcs vy _ be _ Ati. ended ona judgment "= 
he is Earl of Banbury, &c. the attorney general replied, | be amerce b ink in theie actions br Bel net fad paler. 
and then the defendant moved to amend his plea, which | and —oO_ a ke | afions, if part be found, for the 4 
9.5 granted, becauſe not entered on the roll, but only. _s ag id & for defendant, or part againſt one de- 
bled, '1 Salk, 47. The King verſus Knolles, The like | p ou , wi 14 or nothing againſt the other defendant, 
rule in an information for PErzurFs 1 þ Salk. +1 f ar” hy” F465 eu two, in ſuch caſe, neither the plaintiff nor | . 
Amercement, or Amerciament, Amerciamentum, (from w _ hall Wy e"ns Ie”  and\ therefore... th aſſault F: 
the Fr. Merci, 5. e. Miſericordia) ſignifies the pecuniary | defendant ha | ; PTSgh v1fY pn I ; .Y 
| ; Ki ther-| brought againſt bu/band and wife, ſuppoſing. th J 
0h Yom 6.28 obexder. ogel Rude) amen may r= by both, and the wife is only found: guilty, the 
lord, in his.court, that is found to be in miſericordia ;, that | be « _ a RE OE, ns defendant ſhall not be 
1s, tO have offended, and- to ſtand at the mercy of the plaint rep PR e-Y" laintiff may: -upon a diſcontinu- 
ans or lord. There ſeems to be a difference between | twice amerc Bien the pleloti ell nes lis-cmarceds be- 
amercement and fines. Kitchin, fol. 2 14. For fines, as wy = puny Qt of face and ſo it is where the court 
are taken for puniſhments, are certain, and.grow expreſly | cauſe it i iſdiEti In all ations, tc. where the de- 
from ſome ſtatute ; but amerciaments are ſuch as are arbi- hath no Juriſdi ge IT a0” abs thing 
tranly impoſed b .affeerors, which Kitchin, Fol. 78. in | fendanc — 1 #. ; be tae becauſe he doth what 
ſome manner confirms in theſe words, L' amerciament eft | in onenfy. 26 900 Id by his writ ; but in all. ations iv 
Ye per pares., Manwoed, in his Foreft Laws, par...1. CR EG boled to be, done. by;ferce,/if the 
Fal: 166. faith, an amer cament is a more eaſy, more mer- [which the 0 hi k t a confeſſeth-the-aCtion, yet be ſhall 
ciful penalty, and a fine more ſharp or grievous: his words | defendant at t ſ hi confoliba is not a fatisfaQtion, but 
Ws 5d = pledges for ſuch a treſpaſs do appear by com- be fined, becauſe us F f | a de- 
0. VS 19, 
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a deelaration of the offence. In all ations, &c, where | requires, as the courts of 


the tvrit dh abate for want of form or ſubſtance, or if 
the plaintiff or defendant is barred, the judgment for the 
defendant is, quod querens mil capiat per breve ſum, Fc. 
fed fot in miſericordia pro falſe clamare ſua, &c. and that 


| the defendant et inde fine die; but if the plaintiff be non- 


ſuit, then the judgment is, ideo confideratum eft per curiam 
guod (the plaintiff) et plegit ſui de proſequends fint in miſers- 
cordia. * $ Rep. 61. Beecher's Caſe. 

- In treſpaſs, &c. the defendant juſtified the taking, &c. 
for at the ſheriff's 7ourn the plaintiff was preſented for not 
appearing there, being duly fummoned, and thereupon he 
was amerced by the jury,' which was affeered by four of the 


fions, and there it was confirmed ; whereupon the feward 
of the ſheriff's court made a warrant to the defendant to 
levy the 40s. by virtue whereof he took the bullock, &c. 
Upon demurrer to this plea, it was inſiſted for the plain- 
tiff, that the amerciamert ought to have been affeſſed by 
the court, and nat by the jury, as the defendant had pleaded, 
becauſe it is a judicial at ; beſides, it ought not to be le- 
vied by the defendant as bailiff, by a warrant from the 


_ *$ 
/leward, &c, becauſe it is expreſly provided by the ſtatute | 


1 £4. 4. that no fine or amerciament in a tourn ſhall be 
levied,-unlefs it is certified to the 'next ſeſhons by inden- 
ture, and there inrolled ; and by proceſs made from the ſeſ- 


firms to the ſheriff himſelf, ſo that it cannot be levied by 


warrant from his ſteward to the baikiff, for that is direCtly 
contrary to the ſtatute; and ſo it was adjudged. Cro. 
Car. 260. 

In dower, the defendant-confeſſed as to part, and judg- 
ment againſt him gued fit in miſericordia, and pleaded in 
bar as to the reſt ; and upon demurrer to that p:ca, judg- 
ment againſt him quod fit in miſericordia again ; upon a 
writ of error brought, it was inſiſted, that he could not be 
twice amerced in the ſame aCtion ; but adjudged, that he 


_ may, where both the judgments are final and independent 


on one another, as in this caſe, but not where one 1s in- 

terlocutory. 1 Salk. 54. | | 
Upon a cap1ias direfted to the ſheriff of Yorkfrire, he 

i0ued a warrant to the bailiff of the liberty of Pomfret, 


to take the defendant Smirh; who (not returning the | 


writ) was amerced at ſeveral times to 50/, which was 
eltreated into the Exchequer ; afterwards the parties agreed, 
that upon producing a certificate from the plaintiff's attor- 
ney that the debt was paid, theſe amerciaments ſhould be 
diſcharged, which was accordingly done upon motion, 
though it was faid that there ought to be a con/tat of the 
eftreat, and that the awerciaments are not uſually dif 
charged upon motion, but that the court in ſuch caſes 
gives the ſheriff leave to compound them. 1 Salk. 54. 
Iſſues were returned upon the di/iringas, and ſo upon a 
ſecond and third ; and upon a motion tor a rule to eſtreat 
them, it was denied, becauſe it is the courſe of the court 
ro ſend twice in a year into the Exchequer, (viz.) on 


the laſt day of the two iſfuable terms ; but in extraordi- | 


nary caſes there may be a rule to eſtreat them ſooner. 
x Salk, 55. 8 
The town ſhall be amerced for an eſcape of a murderer, 
though it was committed in a field or a by-lane, if the 
eſcape was in the day-time. © Dyer 210. vom 
But in Milbourne's Caſe, it was adjudged, that at 
Common Law, if a man be killed in a town in the 
day-time, ſo long as there is full day, if the murderer 
efcape, 'the town ſhall be amerced ; but if it was done 
in the night, and the felon eſcape, the town ſhall not be 
amerced, becauſe in ſuch caſe it ſhall not be preſumed 
that they negleCted to apprehend him. 7 Rep. 4. Ail- 
bourne's Caſe. | 
© Some courts may fine, but not impriſon, as the leet ; 
fome cannot fine nor impriſon, but amerce, as the county 
court, hundred, court baron, &c. for no court can fine 
or impriſon which is not a court 'of record z ſome may 
impriſon, but not fine, as the conſtable at petty ſeſſions for 
an affray made in diſturbance of the court; ſome cannot 
fine, impriſon, nor amerce, as the eccleſiaſtical courts held 
before the ordinary, archdeacon, &c. or their commiſſa- 
ries, and ſuch as proceed-according to the Canon or Civil 
Law; and ſome may fine, impriſen, and amerce, as the caſe 


” 


jurors to 40s. whichgwas certified to the next quarter ſeſ- | 


ee, 


| Monaflicon, 3 tom, p. 170. 
| 8 
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record at W:/iminfler, and elſe. 


where. - 11 Rep. 43. b. | 

The ferrff in his tourn may impoſe a fine on all ſach 
as are guilty of any contempt :n the face of the court ;" for 
he ſtill continues a judge of record ; and there ſeems to he 
no doubt but he may impoſe what reaſonable fine he 
thinks fit upon & ſuitor refuſing to be ſworn, or upon a 
bailiff refuſing to make a panel, &c. or upon a tithing-man 
| neglefting to make his preſentment, or upon a juror refuſing 


| zo preſent the articles wherewith they are charged, or ,upon 


a perſon duly choſen conſtable refuſing to be ſworn. + 

Hawk. P.C. 58. c. 10. ſet. 15. Fr 50 
Admiralty court, which is no court of record, may py- 

niſh one that refiſts the proceſs of their court, and ma 


| fine and impriſon for a contempt to their court in: the face 


of it ; but ſhould they proceed to give the party damages, 


| a prohibition would be granted. Vent. 1. 20 Car. 2, B, R. 


| Sparkes v. Martin. | | 
Amerciaments ſhall be ſalvo contenemento, and ſhall be 
 affeered, or moderated. Mag. Car. 9 Hen. 3. c. 14, 
Who may amerce for default on common ſummons, 
| 52 flen. 3. c. 18 . 

Townfhips ſha]F not be amerced by juſtices in Zyre, if 
a ſufficient number come, 52 Hen. 3. c. 24. 
| Vouchee ſhall not be amerced before juſtices in Eyre, 
for = appearing except on the firſt day. 52 Hen. 5, 
| Co 20, | 
| Amerciament ſhall be reaſonable. Stat, JYo/t. 1, 73 
Ed. x. c. 6. | | 
| Where diſſeiſors ſhall be amerced. 6 Z4. r, c. 14. 
| Fines for treſpaſs ſhall be reaſonable, 34 Ea. 2. c. 1. 
| Fines ſhall be taken in the preſence of the pledges. 33 
PF - 8. 

Amerciaments for inſufficient returns ſhall be ſet on 
bailiffs, &c. of franchiſes, and not on ſheriffs. 27 Hen, 8, 
Co 24 - 
Exceflive fines and unuſual puniſhments declared ille- 
pal. 1 Wil. & M. fl. 2. c. 2. | 
| Grants of tines before conviCtion declared illegal. x 
Wil. & M. ft. 2. c. 2. See Fines. | 
* America. See Plaatationg, 

Ameſſe, (from the Lat. ' /mifus) A prieſtly garment, 
Cowell. +] | | 

Amicia, (the ſame with A/mutium) A cap made with 
| goat's or lamb's ſkins ; that part whereof which covered 
the head was ſquare, 'and one part of it hung behind, and 
covered the neck. It is mentioned in the Aonafticon, 
3 tom. pag. 36. pennulas autem hujus amiciarum caprinas 
efſe volumus vel agninas. | Pe 
| Amictns, Was the uppermoſt of the ſix garments 
| worn by prieſts; it was tied round the neck, ne inde ad 
linguam tranſeat mendacium ; and it covered the breaſt and 
heart, me vanitates cogttet. Amiftus, alba, cingulum, 
flola, manipulus et planeta, Theſe were the ſix gar- 
' ments of priefts. Cowell, ' | | 
' Amicvs curiae, If a judge is doubtful or miſtaken in 
'2 matter of law, a by-ſtander may inform the court, as 
 amicus curia, 2 Inft. 178. In ſome caſes, a thing is to 
be made appear by ſuggeſtion on the roll by motion ; 
ſometimes by pleading,. and ſometimes as' amicus curie- 
2 Keb. 548. Any one as amicus curiz may move to quaſh 
a vicious inditment ; for if there were a trial and ver- 
dict, judgment mult be arreſted. Comberb. 13. A coun- 
ſel urged that he might, as amicus curie, inform the court 
of an error in proceedings to prevent giving falſe judg- 
ment ; but it was denied, unleſs the party was preſent. 
2 Show. Rep. 297. | | 

If an aCtion be abated, any one as amicus curie may 
. move to have the verdict ſet aſide, even the defendant 
himſelf. Comb. 170. 

Amittere legem terrae, To loſe and be deprived of the 
liberty of ſwearing in any court, or (as Sir Edward Cite 
ſays) to become infamous, is uſed by Glanvill, lib. 2. c, 13 
for the puniſhment of the champion, overcome or yield- 
ing in battle, upon a writ of right, and of jurors found 
guilty in a writ of attaint. Cowell. See Selder's Titles of 
Honour, and ſtatute 5 Fliz. c. 9. againſt perjury. | 

Ainmailare, To enamel. It is oftea mentioned in the 


— 


* Ammob2a- 
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Ammob2agium,, A ſervice— Terre in Com. Flint. 
teent _ domino rege per terta eruillas et per ammo- 
bragium g#od ad quinque ſolidos extenditur cum accideret. 
Ret. 7 Ed. 2. m. 7. | Cowell, X 

Ammunition: $ee Stumpowder, | 21 be 
 Amnefty,. (Amne/tia, Oblivie) An a&t of pardon or obli- 
vion, ſuch as was granted 'by King Charles the Second at 
the Reſtoration. | Cowell, ed. 1927. | 


Amaitum inſulae 


, Ifles upon-the welt coaſt of Britain. 
Blount. | 2 of z , 

Amoztization, ( Amortizatio, Fr. - Amortiſſement ) Is an 
alienation of lands or tenements in mortmaift, viz. to any 
corporation \or fraternity, ' atd their ſucceſſors, We. and 
the right of amortization 13 a privilege or licence of taking 
in mortmain. Fas amortizationis- &/ privilegium ſeu {r- 
centia capiendi in manum mortuam. In the ſtatute de liber- 
zatibus pe: quirendis, anno 27. £4. 1. the word amortiſſement 
is uled. Cowell, See jz22atmain.. _ 

Amoztize, (Fre. Amortir ) 1s to alien lands in mortmain. 
See M>oztmain, and the fat. 7 Ed. 1. of amortizing lands. 
' Amoveas manum. See Quſter te main. 

Ampliation, (Ampliatio) An enlargement, but in ſenſe 
of law it is a referring'of judgment, till the cauſe be far- 
ther examined. Cowell. | | ? {6:19 

Ampthilt, the honour of, 33 Hen. 8. c. 37. » 

- Amp, (Amicus) in Law prochein amy is the next friend 
to be truſted for an infant. Alien amy is a foreigner here 
ſubject to ſome prince infriendſhip with us. | Cowell, 

Ampice, The garment with ' which the prieſt 'in G@cri- 
ficing covered his head and ſhoulders, From the Lat. 
amiftus. Cowell. | 5 

Analagium. Rex Johannes concedit Jordano de London, 
analagium dumiſiz apud Bray in feudo, Rot. Cart. 7. 

oh. M. I, x X ; , oe 
' Un, jour et waſte, Fr.) Year, day, and waſte; a for- 
feitare of lands to the King by.tenants committing felony, 
and afterwards the land fatls to the lord. } [oY 

Anabvaptiſts. See j2on-confarmits, 

- Analogium, A pulpit. Cowell, ed. 1727. 

Anavus, 4. e. AMendoſus. Cowell, 1b. 

Anacalites, The hundred of Henley. Cowell, 16. 

Anar, i. e. A King. Cowell,” tb. | | 

Ancafter. See Crvcocalana. | 

Anceſtoz, (Anteceſſor) Signifies one that has gone be 
fore in a family : but the law niakes'a difference” between 
what we commonly call an anceſtor' and' a predeceſſor ; 
the one bcing applied to a natural perſon and his anceſ- 
tors, and the other to a body politic and their predeceſ- 
ſors. Co. Lit. jeft. 103. A prepoſſcfior of an eſtate hath 
been called anceſtor. Cowell. 2 OR 

Anceftcel, What relates to of hath-been done by one's 
. anceſtors ; as homage ance/lrel,  &c. | | 

Ancyzvz, Is a meaſure of brandy, &c. containing ten 
gallons, | | | 85: F529 
* Anchozage, ( Ancoragium) A duty taken of ſhips for 
the uſe of the haven where they caſt anchor. '"MS: Arth. 
Trevor. Ar. The ground in ports and havens belonging 
to the King, no perſon can let any anchor fall thereon, 
itaat paying therefore to the King's officers. Cowell, 
+. { 727» | _ , | ; 
Pons To what duties liable, 4 F. & MM. c. 5. 


2 | 
F- Their importation provided for, 10 & 11 JF. 3. c. 24. 
. I'4» | s , | F . oy 

Ancients, Gentlemen of the inns of court, In Gray's 
Inn, the ſociety conſiſts of benchers, ancients, barriſters, 
and fudents under the bar ; and here the ancients are of 
the oldeſt barriſters. In the Middle Temple, ſuch as have 
gone through or are paſt their readings, are” termed" an- 
cients : the inns of Chancery conſiſt of ancients and fu- 
_ or oh and from the ancients one is yearly 7 voy 

© Principal or treaſurer. ' See Hiftory of the Inns © 
Court, &c, lately publiſhed. wy | 4 | 4 


Ancient demeſnc, or demain, (Yetus patrimonium do- 
mini) Is a certain tenure, whereby all manors belonging 
to the crown in the days of Saint Edward, or William the 
nqueror, were held ; the numbers and names as well 
| of ſuch manors as belonged' to the King, as of all 

others belonging to common perſons, after a ſurvey 


ANC 


made of them, \he cauſed to. be writtefi in a book, now 
remaining in the Exchequer, and called Domeſday ; 
and thoſe, which by. that-book 'appear to have at that 
time belonged to the crown, and are: contained un- 
der_ the title Terra Regis, are called ancient demeſne. 
Kichin, fol. o8. Of theſe tenants were two ſorts; one 
that held their lands *rankly, by charter, the other wi 
copy of court roll, or by the verge at the will-of the lord, 
according to the cuſtom of the manor. Britton, cap, 66. 
num. 8. The bgnefit of this tenure conſiſts in theſe 
points: 1. The tenants. holding by charter, cannot be 
impleaded out of their manor ; or if they be, they may 
abate the writ by pleading their tenure, before - or after 
anſwer made, 2. 'They are free from: toll for alt things 
concerning their livelihood and huſbandry, They may 
not -be empanelJed upon any inqueſt, ' F,-N,-B.- fol. 14. 
d. & fol. 228. Fc. By whom it appears, 'theſe tenants 
held originally by plowing the King's larids, plaſhing his 
deEefs or ſuch like, towards the maintenance of his 
houſhold ; for which cauſe they had ſuch liberties granted 
to them : and to avoid diſturbances, "they may have writs 
to ſuch as take duties of toll ; they have alſo immunity of 
portage, paſſage, and ſuch like. 19 
| All thoſe lands which were-in the poſſeſſion of Edward 
the Confeſſer, and afterwards came. to William the Con- 
gueror, and were by him about the twentieth year of his 
reign ſet down in a bouk, called Domeſday, under the title 
de terra Regis, are ancient. demeine lands ; theſe were 
exempt from any feudal fervitude,-and were let out to 
huſbandmen to plough and cultivate for ſupplying provi- 
hions and necefſarics for the: King's houſhold and family 
and fvr this purpole the tenants (who are called by Bracs 
| tony, villani rg nas ) enjoy - certain privileges, and the 
| tenure itſelf had {everal properties diſtin from others, 
which it retains to this day, though the lands be in the 
hands of a ſubject, and the ſervices changed from labour 
to money. 4 l»/t., 296. 2 Inf; 542. F. N. B. 14, 1 
OE ODOR ELOS: tad ok 


1. How ancient demeſne is t0-be tried, .- 
2. Privileges of tenants in ancient demeſne. 
3. By what att; the tenure may be changed. 
4. Pleading ancient demeſne, and the form thereof. 
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1. How ancient demeſne ts to be tried. | 4; 


This tenure, . my Lord Ch. Juſt. Holt fays, is as an- 
cient as any other, though he ſuppoſes that be privileges 
annexed to'it commenced by ſome aC&t of parliament, for 
that it cannot be created by grant at this day, 1 Salk. 57. 
The lands which were in the pofſeſhon of Edward the 
Confeſſor,, and were given away by him, are not at this 
day ancient demeſne, nor any others, except thoſe writ 
down in the book of Domeſaay; and, therefore, whethet 
ſuch lands are ancient demeſne or nor, is to be tried only 
by that book. 1 Salk. 57. 4 Inft. 269. © Hob, 188, 1 
Iran. 43: 7 nk 4 re IT Bed 
But if the queſtion is, whether lands be parcel of a ma- 
nor which is ancient demeſne, this ſhall be tried by ajury, 
Salk. 56, 774 7 ND. ba 
Ancient demeſne is pleaded as to ſuch a manor, and 
ifſue is taken whether it is ſo'or not, this ſhall be tried by 
the book of Domeſday; but if iſſue be taken, that certain 
acres are parcel of the marior of H. which is ancient de- 
meſne, that ſhall be tried by a jury ; for parcel or not 
rcel is matter of fat, which cannot be tried by that 
k. 9 Rep. Caſe of the abbot of Strata Marcella, 
The tenant pleaded aricient demeſne beld of the manor 
of Sudbury, in the county of Sufolk, and iflue being taken, 
whether that manor was' ancient demeſne or not, the book 
of Domeſday was brought into the court of Common Pleas 
at the trial, and this was by a certiorari out of the Chan- 
cery, direted to the treaſurer and chamberlain of the 
Exchequer, and by mittimus ſent to the Common Pleas, 
Dyer 150. b. © 9147 We Aa 2g 

Iffue was taken whether the manor of Bowden, in by 
county of Northampton, was'aticient demeſrie, oc not ; and ' 
the Book of | Dirie/day being brought into court, it appear- 
ed, that the manor of Bewden in the county of Leiceſter 
| | was 


| 


- 
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| ſuppoſed, they might have helped it in pleading, that it 
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was ancient demeſne, but not the manor of Bowden in the 
county of Northampton. 1 Brownl. 43. | 

It appears, that all the land which is intitted in. the 
Domeſday Book in the Exchequer, under tit: Terre Regis 
Terre E. Regis: & Confeſſoris, or Terre Regis WW. Con- 
gueſtorts, is ancient demeſine ; and thoſe which are intitled 
under other titles, terre epiſcopi $. &c. are not an- 
cient demeſne ;' and plea was made there, where it was 
ſhewn, that the manor of D. was ancient demeſne ; that 
in this will are three mans of one name, and that they hold 
of the manor which is under this tit. Terr epiſcopi E. and 
not of the manor, which is under this title Terr@ regrs ; 
quod nota, and ſo he confeſſed, and avoided the record 
which was ſhewn to prove the ancient demeſne. Br. An- 
cient Demeſne, pl. 5. cites 40 Ed 3. 45. | 

Ifue was, whether the manor Lg Otterbury was ancient | 
demeſne, and the court awarded quod quarens habeat re- 
cordum libri de Domeſday hic in Oftab., Hiilarii, At the 
day, ihe plaintiff had the book brought into court by a 
porter. lt appeared that Edward the Confeſſor, anno 18 
Regni ſui, had given this manor to the abbst of R. and that 
it was not under the title de terra rez1s; for all lands held 
in ancient demeſne which the Confeffor had, were written 
by William the Conqueror, anno 209 of his reign, in the 
book of Domeſday, under the title Je terra regis, and 
theſe are all held in-ancient demeſne at thisday ; but thoſe 
which were given away by the Confeffor, and which are 
not written in Domeſday under that title, are not ancient 


demeine, and a re/pondeas oufter was awarded. Cited by| 1... the queſtion was, whether a tenant in ancient de- 


It is in a manner agreed; that the land in the Bids eſday | meſne was obliged to execute the office z- and the court 
3 
Baok, which comes under tit. terre regis E. or under | 


Holt Ch. J. 1 Salk. 57. 


terre regis only, which is intended W. the Conqueror, in 
whoſe time the book was made, ſhall be intended ancient 
demeſne ; and the plaintiff hewed divers charters by in- 
ſpeximus, which rehearſed, that W. the Conqueror dedit, 
conceſſit, et confirmavit, &c. the ſaid manor, to prove that 
it was land of W. the Conqueror, and becauſe dedimus may 
be a confirmation, and the grant of land in poſſeſſion, &c. 
therefore per Belk. This is no trial that it was the land 
of W. the Conqueror, or of King E. and alſo that ancient 
demeſne ſhall not be tried by charter, nor in other manner 
but only by the Domeſday k; quod nemo negavit ; and 
therefore the plaintiffs were nonſuited, and by him the 
lands of other lords are alſo in the Domeſday Book under other 
titles, Br. Ancient demeſne, pl. g. cites 49 Ed. 3. 22. 
An ejectment for land in Long- Hope, in the county of 
Glouceſter, the iſſue was, whether it was ancientademeſne 
or not ; and at the trial, the Domeſday Book was brought 
in by an officer of the Exchequer, by which it appeared, 
that Zope was ancient demeſne, but nothing was men- 
tioned of Long- Hope ; thereupon they offered to prove by 
the ſteward of the manor aud others, that it was the ſame 
as was formerly called Hope, and lately had got the name 
of Long- Hope. And Windham J. was for examining the 
witneſſes, but all the court e contra, and that he had failed 
of the record to prove the iflue; and if the truth was as 


was known by the one name and the other, and that 
eg thou and ZZope-are one and the fame vill. 8:4. 147. 
: Tenant in ancient demeſne brought a monſtraverunt againſt 
the lord, who prayed, that the tenant might make it appear 
to the court, that the manor is ancient demeſne, and there- 
upon he produced the book of Domeſday under this title, 
(viz.) terra ſantti Stephani, and not terra regis Edwardi, 
or terra regis ; he offered alſo to prove, that this manor 
was in the King's hands by producing a grant of £4. 1. 
in which there was an in/peximus of the grant of Z. 1. in 
which there was another znſþeximus of the grant of William 
the Congquerer, who had granted this manor to G. D. in 
which there was alſo an in/peximus chartam Edwardi regis; 
ſo that it appeared, that this manor was in the poſſeſſion 
of William the Conguerer and Edward the Confeſſor ; but 
adjudged, that the lands under the title of ne 
Stephani could never be intended to be in the poſſeſhon of 
cither of thoſe Kings, it being ſo long after the Conquelt ; 
and as to the inſpeximus in. thoſe grants, it is only a word 


| of tolls in. fairs and markets, for all things concerning 


Fatute merchant, flaple, or elrgit. 2 Infl. 397. 4 Inft. 


| have an attachment againſt him ; ſo where the defendant 


We 3 2 lp 
ever in the poſſeſſion of thoſe Kings. 43 Ed, 3. 23, 
49 Ed. 3.22. _ PN nates» 


2. Privileges of tenants in ancient demeſne. 


My lord Coke enumerates the fix following privileges 
which tenants in ancient demeſne are to enjoy. 1. That 
they ſhall not be impleaded for any of their. lands, &c, 
out of the ſaid manor, but are to have juſtice adminiſtered 
to them at their own doors by petit writ of droit iſe, 
direQed to the bailiffs of the King's manors, or to the. 
lord of the manor, if it be in the hands of a ſubject, 
2. They cannot be impanelled to appear at HYeftmin/ter, 
or elſewhere in any other court, upon any inqueſt or trial 
of any cauſe. | 3. They are free and quiet from all manner 


huſbandry and ſuſtenance. 4. They are to be free of 
taxes and tallages by parliament, unlefs they be ſpecially 
named. 5..'T hat they were not to contribute to the ex- 
pences of knights of parliament. -6. That if they be ſe- 
verally diſtrained for other ſervices than they are obliged 
to by cuſtom of the manor, they all for ſaving of charges 
may join in a writ of mon/ſtraverunt, although they be (e- 
veral tenants. 4 1nft. 269. | 

ands in -ancient demeſne are extendable' upon a 


290. | 
In an indiftment for not taking upon him and executing 
the ofhice of a conſtable, to which he was choſen by the 


held he was. 1 Hent. 344. | 
| Note; in Huttor's Reports, there is cited one J/ard's 
caſe, to be adjudged in B. R. 20 Eiz. touching the toll 
of the town of Lei/tock in Suffolk, where it was adjudged 
that the privilege of ancient demeſne does not extend to 
him that is a merchant, or that trades and gets his living 
by buying and ſelling, but the privilege was annexed to 
the perſon ip reſpeQt of the land, /cilicet, becauſe they 
manure the demeſnes of the King, and provide corn for 
the garriſons of the King, and purveyance was not then 
in uſe, but the privilege is intended for thoſe things which 
ariſe or are to be uſed on the land, or for his family that 
manures the land. ; | 

Where a ſheriff returns tenants in ancient demeſne upon 
any jury, they may have a writ de non ponendis in afſi/ts & 
Juratis againſt the ſheriff, or any one who hath return of 
writs ; and if notwithſtanding ſuch writ, de non ponendts, 
&c. the ſheriff will return them in ſuch cafe, they may 


pleaded ancient demeſne, and the ſheriff returned perſons, 
who held in ancient demeſne, they may be challenged and 
withdrawn. 1 Rep. 105. 
| Where the tenants in ancient demeſne are diſtrained to 
do. the. lord other ſervices or cuſtoms than they or theic 
anceſtors have formerly done, they may. have a writ of 
monſiraverunt direfted to the lord, commanding him not 
to diſtrain for other ſervices,” &c. and if. he will {till dif- 
train, &c, then by a writ directed to the ſheriff, he may | 
command him not to demand or diſtrain for other ſer- 
vices ; and if he ſtill perſiſts, then he. may raiſe the poſe 
comitatus, or command the neighbours to reſcue and re- 
ſore the diſtreſs ; but the uſual courſe is, that if after the 
writ to the ſheriff, the lord will {till diſtrain, then an at- 
tachment lies againſt him, returnable in one of the courts 
of record at H//tmin/ler, to anſwer for the contempt» 
Plawd. Com. I29. 


3- By what adts the tenure may be altered. 


If a fine be levied, or recovery ſuffered of lands in an- 
cient demeſne, this makes them frank-free. 4 /n/t. 279+ 
Io Co. 53. | _e IS 
But it the lord be not a party, he may have a writ of 
diſceit; and avoid the fine or recovery ; for lands in an- 
cient demeſne were not originally within the juriſdiction 
of the courts of J/:/minfler ; but the tenants thereof enjoy 
this amongſt other privileges, not 'to be called from the 
buſineſs of the plow by any foreign litigation. 7 Jen. 4: 


* 


of form, and therefore did not prove that the lands were 
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But if the lord be-party, then the lands became frank- ! 


fee, and are within the jurifdition of the courts of 
min/ter , 
bliſhed for 'the benefit of lord and tenant, they may de- 
ſtroy it at pleaſure, '2 Rol. Abr. 324- 1-Salk. 57. 

If a fine be levied of lands, part ancient demeſne and 

rt frank-fee, and the lord brings a writ of diſcert, the 
court of B. R. upon view of the tranſcript of the record, 
and proof that part are ancient demeſne, will reverſe and 
avoid the fine as to that parcel ; but they will not order 
the fine to be torn off the file, as in caſes where the whole 
| fine is reverſed, becauſe it ſhall ſtand good as to the frank- 
fee ; but they will order a mark to be made on the fine 
to Ggnify that it is canceled as to that part; and in this 
caſe the terretenant muſt be made party by ſcire facias ; 
for otherwiſe the conuſance of him that was party: to the 
fine ſhall not bind, if the tenements are frank-fee 3 be- 
cauſe by that means the terretenant might be diſpoſſefſed 
without notice ; whereas if he appears upon the ſcire 
facias, he may plead a-releafe or confirmation in bar, and 
ſo preſerve his poſſeſſion. ' Kelw. 43. 1 Rol. Abr, 775. 
2 Leon. 2900 Cro. Eliz. 417. | | 

But if a fine be levied of land all ancient demeſne, and 
the lord reverſes it by writ of diſceit, it ſeems doubtful 
from the books, whether the fine ſhall-ſtand good between 
the parties ; ſome ſay that it ought not to be wholly ſet 
aſide, nor the conuzor reſtored to his land againſt his own 

ſolemn acknowledgment on record, eſpecially ſince the 
lord, who brings the writ of diſceit, ſeeks nothing but to 
reſtore the land to the privileges of ancient demeſne ; 
others on the contrary hold, that the writ of di/ceit and the 
reverſal thereon wholly avoids the fine, and reſtores the 
conuzor to the poſſeſſion of the land ; and the conuzance, 
though on record, ſhall be no eſtoppel ; becauſe it was 
made in a court that had no juriſdition of the mattes ; 
and therefore the whole” proceedings coram non judice. 
Bro. tit. Fine, 101. 17 Ed. 3. 31. PF. N. B. g8. a. 
g9 Hen. 7. 12. 8 Ed. 4. 6. 1 Rol. Abr. 863, Cro.- 
Eliz. 471. . it ob 

Where there is a cu/tom, that lands in ancient demeſne 
ſhall be divided between heirs male, and a fine is levied 
at Common Law of thoſe lands, in ſuch caſe the cuſtom is 
gone, becauſe the land is changed by the fine from that 
which was ancient demeſne to lands at Common Law, and 
the cy/fom doth not run with the lands fimply, but qua- 
tenus they were ancient demeſne ; but it is otherwiſe where a 
fine is levied of lands held in gavelking, for there the cuſ- 
tom of dividing it runs with the lands. Dyer 60, 72. 

If the lord of a manor in ancient demeſne confirms 
the eſtate of his tenant to hold by certain ſervices at Com- 
mon Law, the quality of his eſtate is by this means 
changed, though there is no tranſmutation of poſſeſſion ; 
for the tenant is now diſcharged from the cuſtoms of the 
manor, and ſhall never be impleaded by a petit writ of 
@roit-cloſe. g Rep. 40. Beaumont's Caſe. PV 1 

Writ of deceit, for a fine levied of land in ancient de- 
meſne ; the defendant pleaded a releaſe made by the lord of 
the manor, in the reign of Ed. 2. by a fine then levied 
to one who was then tenant of thoſe lands, which releaſe 
was of one mefſuage and yard-land, and of all ſervices and 
cuſtoms, &c. except 25. for one acre of land, ſuit of 
court and reliefs; the queſtion was, whether the ſeigniory, 
as to the cuſtom of ancient demeſne, was extinguiſhed by 
this releaſe of the cuſtoms and ſervices ; and adjudged, that 
t was; but that by the /aving the rent, the ſuit of courts 
and reliefs ſtill continued. | F208 143+ 

Tenant in fee made feoffment of lands in ancient de- 
meſne to the uſe of himſelf and wife, for life, remainder 
to the uſe of his daughter Mary Andrews, and the heirs of 
ber body to be begatten by one John Givillim, with divers 
remainders over ; afterwards the -faid Fohn Givillim mar- 
ried Mary Andrews, by whom he had ifſue Thomas Givillim, 
and he and his wife, after the death of his father and mo- 
ther, levied a fine in placito conventionts [in the: court of 
the manor, by. which fine conceſſerunt the ſaid lands to 
three per ſons during their reſpeCtive lives, under the yearly 
rent of fix pounds, by virtue whereof they entered ; and 
afterwards the ſaid Thomas Givillim and his wife levied 

another fine in the faid cou 


* 
for the privilege of ancient demeſnie being eſta- | 7Þ 
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| Thomas and his heirs ; and at the quarter ſeſſions he, by 
bargain and fale there enrolled, conveyed the r#verſi;n to 

omas Payne and his heirs, to whom he-likewiſe re- 
leaſed all his right, and then died, leaving ifſue Thomas, 
who had iſſue Richard, the leſſor of the plaintiff. It was 
inſiſted againſt him, that he was barred by the ſtatute of 
limitations, becauſe this fine levied by. his grandfather, 
being only a diſcontinuance of the eſtate-tail, his father was 
intitled to a formedpn, and he having negleed to proſe- 
cute. it for twenty years, Richard his ſon, though an in- 
fant, is now barred by that ſtatute ; but adjudged, 'firſt, 
that a fine may be levied in the court of the manor, 
where the lands are ancient demeſne, though it is enatted 
by the ſtatute de mods levandt fines anno 18 Ed. 1. that they 
| ſhall be levied in the Common Pleas, and not elſewhere, - 
becauſe a writ of diſcert lies againſt him- who levies a fine 
of lands in ancuent demeſne, in any other court but that of 
the manor ; therefore that ſtatute muſt extend to invali- 
date fines levied in Borough-Courts, and other baſe and 
inferior courts ; and a. fine thus levied is no bar to the 
eſtate-tail, for that mult be a fine with proclamations, by 
virtue of the ſtatute 4 H. 7. but it is a diſcontinuance, and 
in this caſe only during the lives of the three grantees for - 
life ; now the father of the plaintiff could not enter, be- 
cauſe the eſtate for lives was not determined whilſt he was 
living z but. a title of entry commenced in his fon, the 
now plaintiff, upon the death of the ſurvivor of the three 
grantees for life, and he having made an entry within 
twenty years after his title did accrue, by conſequence he is 
not barred by that ſtatute. 1 Lutw. 770. | 

If in a writ of right in ancient demeſne, the tenant 
pleads in abatement of the. writ, and that by judgment is 
abated, and the demandant brings a' writ of falſe judg- 
ment, wherein the writ of right is affirmed to be good, 
the court of Common Pleas ſhall proceed as the inferior 
court ſhould have done ; and although judgment be there 
ow to recover the land, yet the land is not frank-fee, 

ut continues ancient demeſne ; becauſe the beginning and 
foundation of thoſe proceedings was -in the court of anci- 
ent demeſne. F, V. B. 19. 4 Inf. 270. 

If the lord infeoffs another of the tenancy, this makes 
the land frank-fee, becauſe the ſervices are extinguiſhed 
ns 1 Rol. Abr. 324. 

of the lord releaſes to the tenant all bis right in the 
tenancy, or if he confirms to him to hold by certain ſer+ 
vices at the Common Law, theſe make the land frank-fee. 
See 1 Raſ. Abr. 324, 325. - ; 

A. fine was levied of lands in ancient demeſne, and the 
cognizor, and cognizee and his wife being all dead, a 
writ of diſcett was brought againſt the heir of the one and 
the other, and againſt the terretenant and the purchaſer 
under the fine ; and it was objected, that this writ did 
not lie againſt the heir of the cognizor, becauſe the levying 
the fine was @ perſonal wrong in the anceſtor, and moritur 
cum_ perſona ; but adjudged, that it was not a perſonal 
wrong alone, but a total diſinheriſon to all ſucceeding _ 
lords of that manor ; and it ſeems unreaſonable, that by 
the aCt of God, (viz.) by the death of the cognizor, they 
ſhould be defeated of the proper remedy: then it was 
objeCed, that this writ ought to be brought as well againſt 
the heirs of the wife, as the heirs of the huſband, they 
being both cognizees in the fine : but adjudged, that the 
terretenant is the proper perſon againſt whom this writ lies, 
and that all others may be brought in by the ſcire facias, 
if there ſhall be occaſion. \ lags $1J« <5 Rees, 

Writ of diſceit againſt the defendants, wherein the 
| plaintiff ſet forth,” that he was ſciſed in fee of the manor 
| of Bromeſgrove, in Com. Wigorn. which, time out of mind, 
was anctent-demeſne, and that all the-lands held of the ſaid 
manor are pleadable in curia manerii there per parvum 
breve de ret —_ z that the defendants intending to de- 
fraud the plaintiff of the profits. of the ſaid. manor, had 
levied a fine in the court of Common Pleas, of certain 
lands, parcel thereof ; and that by reaſon of the ſaid fine, 
thoſe lands were now become frank-fee, and pleadable at 
Common Law in exhereditationem' of the plaintiff, and to 
tis damage of 40/. The objeRion made to this declara- 
tion was, that the plaintiff had ſet forth, that the lands 


rt, to the uſe of the faid 


Vor, I. Ne. 10, 


were placitat” & placitabilia in curia manerii, but did not 
| | Dot Gg lay 
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fay before whom the court was held, (viz.) coram ballivis 
& ſefatoribus ; but this objeQtion was diſallowed : then the 

ueſtion was, whether the fine ſhould be reverſed guoad 
+ benefit of the lord of the manor, as\in the whole ; 
and adjudged, that it ſhould be entirely reverſed, becauſe 
it was levied coram non judice, which makes it wholly 


. void. 1 Lutw. Jil. 


4+ Pleading ancient demeſne, and the form thereof. 

In all actions wherein, if the demandant recovers, the 
fands would be frank-fee, ancient demeſne is a good plea. 
8 Hen. 35. 1 Rol. Abr. 322. | | 

Theretore in all aCtions real, or where the realty may 
come in queſtion, ancient demeſne is a good plea; as 
aſſiſe, writ of ward of land, writ of account againſt a 


bailiff of a manor, writ of accownt againſt a guardian, &c. 


See 4 [n/i. 270. 1 Rol. Abr. 322, 323. 

In replevin ancient demeſne is a good plea, becauſe by 
mdiatment, the freehold will come in queſtion. Godb. 64. 
I Bul/t. 108. 


In an eje&ione firmz, ancient demeſne is a good plea ; 


for by common intendment the-right and title of the land 


will come in queſtion ; and if in this aCtion it ſhould 
not be a good plea, the ancient privileges of thoſe tenants 
would be loſt, inaſmuch as moſt titles at this day are tried 
by egjetment. Hob. 47. 1 Bulft. 108. Hetl. 177. Cre. 
Eliz. 826. 

But in all aftions merely perſona!, as debt upon a leaſe, 
treſpaſs guare clauſum fregit, &c. ancient demeſne is no 
plea. 4b. 47. 5 Co. 105. 

A writ of right was brought in a court of ancient de- 
meſne, and the plaintiff made proteſtation to ſue there in 
nature of a writ of right at Common Law; the tenant 
joined the miſe upon the mere right, and thereupon the 
record was removed by an accedas ad curiam ; but ad- 
judged, this is no ſufficient cauſe of removal, and there- 
fore a procedenda was awarded. Dyer 112. 

. Jn gefment, the defendant pleaded anctent demeſne to 


_ the juriſdiction, &c. and upon demurrer it was inſiſted 


for the plaintiff, that this was no good plea, becauſe this 
action is in nature of an aCtion of zre/paſs, and in ſuch ac. 
tion it is not a good plea ; but adjudged, that it is a good 
plea in ejefment, becauſe by common intendment the 


- Fight and title of the land may come in queſtion, and ſo 
'it may in replevin, and in accompt againſt a guardian in 


fecage ; and therefore it 1s a good plea. 5 Rep. Alder's 
Cale. | 

The demandant recovered in a wrzt of right cloſe, which 
was directed to the bai;ffs of the manor, and the tenant 
brought a writ of falſe judgment to reverle it, and aſſigned 
for error, that the writ of right doe was direCted to the 
bailiffs when the court was held coram fectatoribus : but 
the judgment given in the manor court was affirmed, be- 
caule it ſhall be zntended that the bathiffs were likewiſe 
ſuitors ; for none eiſe can be judges of that court. 3 
Leon 63. 

The plaintiff brought an aCtion for taking a cable rope 
for toll, ſetting forth, that Loftocke is a village and an- 
cient demeſne, and that the tenants of ancient demeſne are 
to be quit of zoll in all places ; that he was an inhabitant 
and tenant there, &c. the defendant juſtified the taking 
by virtue of a cuſtom to take toll for any goods brought 
by ſea to merchandiſe, and that the plaintiff brought thi- 
ther goods by ſea, twenty hundred weight of cable to 
merchandiſe ; and for that reaſon it was held a good plea, 
Cro. Eliz, 227. | 

In treſpaſs contra pacem, though the realty comes in 
debate, yet ancient demeſne is no plea ; for this is at the 
ſuit of the King, and puniſhable for the good of the 
commonwealth. Cro, Eliz. 826. 1 Rel. Abr. 322. 

In an affiſe by tenant by ſtatute-merchant, ancient de- 


meine is no good plea, becauſe-the plaintiff does not de- 


mand the freehold, but till he bath ſatisfaftion. 2 nf. 
(+ a quare impedit, ancient demeſne is no pleas becauſe 
if it ſhould be granted there would be a failure of right ; 
for ther fas grant a writ to the biſhop. 1 Rel. 
br. 323» obs 48. | 
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So in an aCtion of-wa/le ancient demeſne is no plea, be. 
cauſe in ancient demeſne; they catmot; upon the diſtreſs 
returned, award a writ to: enquire of waſte, according'ts 
the ſtatute ; for the ſheriff ought by the ſtatute to go in 
perſon, which cannot be ſupplied 'by their officer, and 
there would be a failure of right; but in this caſe the lands 
ſhall not be frank-fee. 2 /n/f. 306; 4 [nft. 270. Hob, 
459- 1 Rol. Abr« 323. | 

If the manor and demeſne thereof are demanded, an. 
cient demeſne is no plea, becauſe the lord would be judge 
in his own cauſe. #, N. B. 11. 2 Leon. 194. 1 Satk, 
56. Comb. 183. PTS WE $ +08" 

Ancient demeſne may be pleaded after imparlance, be. 
cauſe the lord may reverſe the judgment by writ of diſceit ; 
and it goes in bar of the aCtion itlelf, v7z. in that court, 
becauſe it is. coram non judice, Dyer 210, Stile 20, 
Latch83. Moor 45. +10 

In tre/ſps/s, upon Not guilty pleaded, the jury gave a 
ſpecial verdict, that the defendant was ſeiſed of the lands 
in queſtion, and that he held the ſame of the manor of 
Bromeſgrove, which is andent demeſne ; and that the plain- 
tiff having obtained a judgment againſt 'him, took out 
execution by elegit, by virtue whereof the ſheriff deli- 
vered the lands to him, and he entered, upon whom the 
defendant re-entered, and now the plaintiff brought an 
aCtion of treſpaſs, &c. the queſtion was, whether lands 
held in ancent demeſne might be delivered in execution 
upon an elegit? Adjudged, that a freehold in ancient de- 
meſne could not be recovered in any of the courts of Com: 
mon Law ; and*even where the poſ/e/jion is to be recover- 
ed, ancient demeine is a good plea, but not in reſpaſs, 
though the freehold ſhould come in queſtion, becaule the 
Hue is upon the wrong done: now in this caſe, though 
the poſſeſſion is recovered by the a& of the ſheriff, in pur- 
ſuance and by virtue of a judgment obtained in a court of 
Common Law, yet the land itſelf was never direQly in 
queſtion ; and fince the judgment is good, and in force, 
the elegit doth warrant the extending a moiety of the de- 
fendant's lands, and thoſe held in ancient demeſne are his 
lands, as well as thoſe which are not ſo held ; therefore 
neither the ſheriff, nor he to whom he delivered poſleſ- 
hon of thoſe lands, are liable 'to any aCtion of treſpaſs. 
Fob. 47. | 

In ejeftment, there was a. judgment obtained for lands 
held in ancient demeſne, and a writ of procedendo ad execu- 
tionem judicii ifſued out of the King's Bench, to the ſuitors 
of the court of ancient demeſne, who returned, that they 
could not execute it, becauſe. the land was frank-fee, as 
it appeared to them by a tranſcript of a fine levied of the 
ſame ; but this return was difallowed, becauſe the parties 
had allowed the juriſdiction of the court before ; and if 
the land had been frank-fee, it ought to have been pleaded; 
but now after judgment it is too late to ſay, that it is 
frank-fee, Moor 451. | 

in ejeftment, aſter imparlance, the defendant pleaded 
ancient demeſne ; and upon demurrer it was inſiſted by the 
plaintiff, that this plea came too late ; but adjudged, that 
lince the land is not impleadable at Common Law, and 
the defendant hath pleaded no other plea, it is ſoon enough 
after an imparlance. Cre. Car. 6, 

In replevin, &Cc. the defendant made cognizance, &c. 
for tell in Highworth market, which being demanded, and 
the plaintiff refuſing to pay, they juſtified the taking the- 
cattle, &c. the plaintiff replied, that ſhe is tenant of the 
manor of Hanningdon, which is ancient demeſne, and that 
the tenants of ancient demeſne lands are quit of to!! in all 
places in the kingdom ; and upon demurrer to this repli- 
cation, it was objeQed, that the plaintiff had not well 


intitled herſelf to this privilege, for ſhe ſays, that ſhe 


is tenant of the manor, &c, ſhe ſhould have ſaid, that 
ſhe is ſeiſed in fee of ſuch lands, &c. which ſhe held of 
F. F. as of his manor of Hanningdon, which is ancient de- 
meſne ; but adjudged, it is not neceffary to mention what 
eſtates ſuch tenants have, but that homines et tenentes de 
antique dominico, &c, ought to be diſcharged of 2:1, &Cc. 
'Fhen' it was objected, tht the privilege was laid too gene- 
ral, for it was to be diſcharged of toll in all places, &C- 


- when by law they are Bot diſcharged of toll, but only of 
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) things which ariſe on their own tenements, and” 


# 1:-h are for the ſupport and eaſe of- their families ; and 
hp Iz "i, in the beginning they, manured the 
King's demeſnes, which by their tenure they were obliged 
to do: and therefore to. encourage them in that Jabour 
they had this privilege, to be quit of toll of all things 
which did ariſe or grow on their own lands ; but when they 
turn merchants, they are not within the reaſon of this 
privilege 3 but adjudged, that to be quit of zoll in all 
laces ſhall be apt: ” ſuch things in all places where 
is tenant. 2 Cutw. 1144. | | TI | 

pp tcl (Fr. Anciennett, that is, Antiquitas) Elder- 
ſhip, or ſeniority : it is, uſed in the ſtatute of reland, 
14 Hen. 3- As, the eldeft ſiſter can demand no more than 
ber other fifters, by reaſon of her ancienty. Cowell, 

Andates lucus . ( Anderida). Mr. Camden was of opi- 
nion, that Newend-n in Kent, ſituated near the wood ; 
| called Ander, was the place where a famous caſtle was 
built by the Romans, to defend the ſea-coaſts from the 
Saxon pirates. But Mr. Somner was of another opinion : 
he rather thinks it was Pevenſey, becauſe that is near 
the ſea-coaſt ; but the other is more remote. Cowell, edt. 

27. 

"7Aadena, A ſwath in mowing. See Dole, Þ like- 
wiſe ſignifies as much ground as a man can ſtride over at 
bnce. Cowell, edit. 1727+ | | 

Anealing of tile, Signifies the burning and hardening 
them, and comes from the Saxon onel/an, accendere, It is 
uſed in ſtat. 19 Ed. 4. c: 4 Cowell, edit. 1727. 

Anelacius, A ſhort knife or dagger. It is mentioned 
in Mat. Por. p. 277. viz. Loricd erat indutus, geſlans 
anelacium ad lumbare. Cowell, edit. 1727. 

Anjeldtyhde. Ze / anfeldtyhde fit, 1mmergatur manus 
poſt lapidem, vel examen que ad wrifle. Leg. Adelſtan. 
cap. 19. apud Brompton. Mr. Somner tells us it ſhould be 
anfealtihle, that is, a ſimple accuſation ; for the Saxons 
had two ſorts, viz. ſimplex et triplex : that was called a 
GHogle accuſation, when the oath of the criminal and two 
more was ſufficient to diſcharge him ; but his own oath, 
and the oaths of five more, were required to free him 9 
triplict accuſatione, Cowell, edit. 1127, 

Angaria, (from the Fr. Angarze, 3. e. perſonal ſervice) 
Is a troubleſome vexatious duty or ſervice, which tenants 
were obliged to pay their lords ; and they performed it in 
their own perſons Terram liberam ab omnibas angariis 
et exattionibus, &c. MS. penes Eliam Aſhmole Arm. 
Preſlationes angariarum et perangariarum, et plauſtrorum et 
navium; impreſſing of ſhips. Blount. Cowell, edit. 1727. 

Angelica vefits, A monkiſh garment which laymen 
put on a little before their deaths, that they might have 
the benefit of the prayers of the monks. It was from 
them called Angelica, becauſe they were called Angel, 
who by their prayers anime ſaluti ſuccurrebant, And 
| therefore where we read the-word ſuccurrendum in our old 

books, it is underſtood of one who had put on the habit, 

and was near death : Si quis ad ſuccurrendum metu martis 
fe lu preneminato dederit, illic recipietur. AAonafticon, 
1 tem. p. 632. So likewiſe, de ſuſceptis in morte, is meant 
o thoſe dying perſons who had put on the habits. Cowell, 
eat. 1727, Ne | | 

Angei, Signifies, in the computation of money, ten 
ſhillings of Engliſh coin. _ Fi 

Angild, (Axgildum) The bare ſingle valuation or com-' 
penſation of a criminal ; from the Sax. an, one, and gild, 
payment, mulCt, or fine. Si willanus furatus fuerit, &&fc. 
et habeas plegium, admoneas eum de angildo. Twigild was 
the double mulCt or fine ; and trigild, the treble, accord- 
ing to the rated ability-of the perſon. Cowell. Spelman. 
See the Laws of [na, c. 20. and the league between King 
Alured and Guthurn, c. 6. | 63-4 

{ngleſea, the inhabitants thereof where excepted, with 
regard to duties of cuſtoms, 1 Bl:z, c. 11. fed. 12, | 
. > ower given to adjourn the quarter ſeſſions for admi- ; 
niltering the oaths, 1 Geo. 1. c. 26. ſet2. 8. | 
Exciſe officers, where to be kept in An leſea, 1 Wil. 
& MM. fiat. | os LI 
eB okay « 6. 24» ſed?. 14. b 5h bats 
: Fe Ste, A fingle tribute or tax. The words anblote 
nv arſcet are mentioned in the laws of William the Con- 


: 


1 Romans made their compution from the buildin 


| 'The word annorſance is uſed. in the ftat. 22 Z. 8. 


| ANN. 

cording to the cuſtom of the country, his part and ſhats; 
as ſcot and lot, &c.—Francigena qur tempore Edwatdi pro- 
pingui op ny n Anglia particepsconſurtudinum Anglorumy 
quod ipft dichnt anleti et anſeoti, per ſoluunt ſecundum _— 
_ Anglorum. Cowell. Spelman. Leg. Will. x. 
OT TIT bo. 
Aniens, /Fr.) Void, being of no force. F. N, B. 


214. | 

Annales, Yearliggs, or young cattle of the firſt year— 
Vituli primo anno poſiquam nati ſunt, vituli vocantur ; ſe- 
cundo compots annales woecantur ; tertio boviculi ;  guarts 
bovetti vocaniur.— Regule compoti demus de Farendon MS. 
Cowell, edit, 1727. be: 

Annals, Were maſſes ſaid in the Romiſh chureh, for 
the ſpace of a year, or for any other time, either for the 
ſoul of a perſon deceaſed, or for the benefit of a perſon 
living, or ſor both. we Parerg. 190. : 

Annate, ( Annates) This word: bas the ſame mEnRing 
with firſt fruits, in /tat. 25 H. 8, c. 20. The reaſon 
the name is, becauſe the rate of the firſt fruits: paid for 
ſpiritual Lvings is after the value of one year's profit. An- 
nates more ſuo appellant primos. fruftus unius anni ſacerdetit 
vacantis, aut dimidiam eorum partem. Pol. Virgil. de Invent. 
Rer. lib. 8. c. 2, Obſerve; that firſt fruits, primitie, and 
ennates are'all one, 12 Rep. 45. Cowell, edit, 1727. 

Anneal. See Aneal. | | 

Anni nubiles, {Lar.) When a womari is winder th 
age of twelve years, her age to marry, ſhe is ſaid to be 
infra annos nubiles. 2 Inft. 434. © 
| Annis-ſeey, Is noted among the drugs and ſpices to be 
garbled, in fat. 1 Fac. 1. c. 19. 7 : 

Anniented, (from the Fr. Aneantir) Abrogated, fruf- 
trated, or brought to nothing. * Lie. c. 3. ſet. 741. 

Anniverſary days, {Dies Anniverſarii) Solemn days 
appointed to be celebrated yearly in commemoration of 
the deaths or martyrdom of faints; or the days whereon, 
at the return of every year, men were wont to pray for 
the ſouls of their deceaſed friends, according to the cuſ- 
tom of the Roman Catholics, mentioned in the ſtatute 
of 1 Ed. 6. cap. 14. and 12 Cop. 2. cap. 13. This was 
in uſe among our anceſtors the Saxons, as you may ſee in 
lib. Rames, ſet. 134.——Anmverſaria dies ideo repetitur 
defunttis, quoniam neſcimus qualiter eorum cauſa habeatur 
in alia vita, Alcuinus's Divine Offices. The- anniverſary 
or yearly return of the day of the death of 'any perſon, 
which the religious regiſtered in their obitual of martyro- 
logy, and annually obſerved in gratitude: to thejr founders 
and benefaCtors, was by our forefathers called a year-day, 
and @ mind-day, 1. e. a memorial day ; and though this pro- 
ceeded from one of the trading arts of the prieſts, who 
got many a. legacy for thus continuing the -memorial of 
their friends; yet abating the ſuperſtition of it, we muſt 
confeſs this praQtice of their's has been a great ' advantage 
to the hiſtory of men and times, by fixing the obirs of 
great and good men. Cowell, edit. 1727. | : | 

Anno Domini, Is the computation - of time from the 
incarnation of our Saviour ; which is generally inſerted in 
the dates of all public writings, ſometimes with, and 
ſometimes without the year of the King's reign. As the 
of* the 
city of Rome, and the Grecians' by Olympiads ; 10 Chrif- 
tians, in remembrance of the happy incarnation of our 
Saviour, reckon their time from thence. The day of. the 
month, the year of our Lord and Saviour Chriſt, and the 
year of the King's reign, are the uſual dates of deeds, 2 Inſt. 
"mz nnopance, Annoiſance, or Nuſance. (F r. Nuiſance, 
hurt or offence) Hath a double Ggnification, being uſed 
as well for any hurt done to a public place, as a high- 
way, bridge, or common river, as to a private, by lay- 
ing any thing that may breed infeCtion, 4 encroaching, 
or ſuch like means ; as alſo for the writ that is wen52 
upon this tranſgreſſion, of which ſee more in Nuſance. 


C. &. © 
Cowell, edit. 1727. $ | | Fe 
Annuale, The yearly rent or income of a prebendary. 
Annualia, Annats, or a yearly ſtipend affigned 46 a 
e 


| 127773 and their ſenſe is, that every one ſhould Pay, AC- 


— 


| ing continued maſſes one: year, for the ſoul of 


ieſt, for keeping the anniverſary, or otherwiſe for ſay- 
ff” ©t a deceatia 
"s perſon. | 
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perſon. —— [nhibemus quegue diflriftius ne aliguis reftor ec- 
clefie faciat. hujuſmodi paftum cum ſus ſacerdote, videlicet 
quod ipſe ſacerdes prater cetera flipendia paterit recipere an- 
nualia & triennalia. Con/t. Rob. Grofteſt Epiſcopi Lincol, in 
Append. ad Faſcic. pog. 411. Cowell, edit. 1727. 

Annua penſione, Is a writ (now diſuſed) whereby the 
King having due unto him an annual penſion from an 


abbot or prior, for any of his chaplains (whom he ſhould- 


think fit to nominate, being as yet unprovided of ſufh- 
cient living) doth demand the fame of the ſame abbot or 
prior ; and alſo willeth him, for his chaplain's better aſ- 
ſurance, to give him his letters patent for the ſame. Reg. 
Orig. fol. 165, & 307. and F. N. B. 231. where you 
may ſee the names of all the abbies and priories bound to 
this, in reſpeCt of their foundation or creation ; as alſo the 
form of the letters patent, uſually granted upon this writ. 

Annuity, / Annuus redditus) Signihes a yearly rent to be 
paid for term of life, or years, or in fee; and it is,alſo 
uſed for the writ that lies againſt a man for the recovery 
of ſuch a rent, if he be not ſatisfied every year according 
to the grant. Reg. Orig. 158. F.N. B. 152. 

An annuity, according to lord Coke, is an annual ſum 
of money granted to another in fee, for life, or years, 
which charges the perſon of the 'grantor only, Co. Le. 
144. b. The author of the New Terms of Law, defineth 
annuity to be a certain ſum of money granted to another 
in fee-fimple, fee-tail, for term of life or years, to re- 
ceive of the grantor or his heirs, ſo that no freehold be 


charged therewith, and whereof a man fhall never have 


aſſiſe, or other aCtion, but a writ of annuity, | 

An annuity, ſtriatly taken, is a yearly payment of a 
certain ſum of money granted to another in fee-ſfimple, 
fee-tail, for life or years, charging the . per/on of the 
grantor only ; if payable out of lands, it is properly called 
a rent-charge ; but if both the perſon and eſtate be made 
liable, as they moſt commonly are, then it is generally 
called an annuity. Co. Lit. 144. b. Finch 161, 1 Rol. 
Abr. 226. Dea. & Stud. dial. 2. c 90. 

Saint Germain, in his book ſtyled Door and Student, 


dial. 1. cap. 3. ſheweth divers differences between a rent 


and an aznuity ; whereof the firſt is, that every rent, be 


| it rent- charge, rent-ſervice, or rent-ſeck, is going out of 


land, but an annuity goeth not out of any land, but 
chargeth only the perſon; that is to ſay, the grantor, or 
his heirs, that have af/ets by deſcent ; or the houſe, if it 
be granted by a houſe of religion. Lit. /ef?. 220. 2. A 
ſecond difference is, that for the recovery of an anmuity, no 
aCtion lieth, but only a writ of annuity againſt the grantor, 
his heirs or ſucceflors. Fitz. Nat. Brev. 152. But of a 
rent, the ſame aCtions lie as do of land, as the caſe re- 
quireth. 3. The third difference is, that an annuity is 
never taken for afſets, becauſe it is no freehold in law, 


neither ſhall it be put in execution upon a fatute mer-. 
chant, ſlatute flaple, or elegit, as a rent may. Do#. and 


Stud, cap. Zo» 950 alſo Dyer 345. Cowell, edit. 1727. 


s. Difference between an annuity, rent-charge, and other 
rents. | | 


2. By what words an annuity may be granted, 
3. Remedies for recovering annuities, 


4. Pleadings. 


I. Difference between an annuity, rent-charge, and other 
rents. 


A man ſeiſed of land grants by deed poll, or indenture, 
a yearly rent to be iſſuing out of the ſame land to another 
in fee, in tail, or for life, &c. with a clauſe of di/treſs ; 
this is a rent-charge ; and if the grant be without a clauſe 
of di/ireſs, then it is a rent-ſeck. Lit. ſed. 248. 
| A rent-ſervice is an annual return made by the tenant, 
either in labour, money, or proviſions, in retribution for 
the land that paſſes. 1 Yent. 161. Co. Lit. 142. 


If a man bolds certain land by rent-ſervice, and pays 


the rent to his lord continually in another county than where 
the land is, this ſhall change the nature of the rent ; and 


therefore, where the plaintiff would have intitled himſelf 
to it as to an annuity, he was not ſuffered, Br, Rent, 


Þl. 26, 
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If a man makes a feoffment in fee, or a leaſe for life, or a 
gift in tail, remainder over in fee, upon ſuch grants there 
can be no rent-ſervice reſerved at. this day, the feoffor or 
grantor having no reverſion, and the feoffee or grantee, 
by the ſtatute of quia emprores terrarum, muſt hold of the 
capital lord ; therefore if in ſuch deeds a rent be reſerved, 
there muſt be a clauſe of diſtreſs inſerted ; and this will 
make it a good rent-charge, the land being charged with 
a diffreſs for the payment of it, Lit. ſe. 214, 215. 
2 Infl. 505. Plnod. 134. | 

If a man grants a rent out of three acres, and prants 
over, that if the rent be in arrear, that he ſhall diſtrain for 
the rent in one of the acres, this is one entire rent ; but 
it cannot be a rent-charge for the whole, becauſe the 
greateſt part of the land out of which it ifſues, is not 
chargeable with any diſtreſs for the recovery of it ; and ge- 
nominatio ſumenda a majori ; therefore it is taken to be a 
rent-ſeck ; for which, by the words of the grant the 
grantee may diſtrain in the third acre; for whenever the 
remedy, by way of charge for the reat, is not commen- 
ſurate to the rent, the rent is called /ec#,-and the charge 
is only appurtenant to the rent, and does not gyve it its de- 
nomination ; and the reaſon is, becauſe if ſuch original 
grant fhould be loft and worn out by time, and a man 
were to preſcribe for it, if he were to give it the denomi. 
nation of a charge, it would graſp more land than was ort- 
ginally intended to be charged ; and therefore the law 
binds them down to the denomination of the rent, as 
ſeck, and to fet forth the charge as an appurtenant, that, 
by length of time no more thould be comprehended in the 
charge than was originally intended in the grant of that 
charge. Co, Lit. 147. 7 Co. 51.6. ; 

A man in replevin preſcribed, that the plaintiff and 
his anceſtors, and thoſe whoſe eſtate, &c. have had 'com- 
mon in land where, &c. and that the plaintiff and bis an- 
ceſtors have uſed to pay 10s. rent per annum to him and. 
his anceſtors for the ſame common, and ſo. avowed for the 
10s, and good, notwithſtanding that he does not preſcribe 
that he and his anceflors, &c. have had' the rent, but that 
the other has paid it, which is all one, per cur”, quod nota. 
And this is not a rent but an annuity, tor he cannot have 
alliſe ; for he cannot have rent out of bis own land; and yet 
a good preſcription, per cur”: but he ought to alledge ſei/in, 
per'cur*, and ſo ſee preſcription to &/irain in his own land. 
Br. Preſcription, pl. 1. | 

If a man grants a rent out of his lands to 7. S. and 
his heirs, and-grants that he may diſtrain for it during 
his life, this is a rent-charge in 7. S. becauſe he may di- 
ſtrain in the lands out of which it iflues, during his own 
life ; but it ſhall be ſeck in the bands of his heirs ; becauſe 
by the expreſs words of the deed, the remedy was to ceaſe | 
upon his death ; aliter, if the diſtreſs had been limited 
only for years ; for then the entire rent had been ſeck; 
becauſe the remedy being temporary is not adequate to the 


right, which is perpetual. Co. Lit. 147.b. 7 Co.g1. 6. 


If a man would that another ſhould have a rent- charge 
ifſuing out. of his land, but would not that his perſon 
be charged in any manner by a writ of annuity, then he 
may limit ſuch a clauſe in the end of his deed ; provided 
always, that this preſent writing, nor any thing therein 
ſpecified, ſhall any way extend to charge my perſon by a 
writ or an aQtion of annuity, but only to charge my lands 
and tenements with the yearly rent aforeſaid, &c. then 
the land is charged, and the perſon of the grantor dit- 
charged. Co. Lit. ſeat. 220. 


» 2. By what words an annuity may be granted. 

If a man grants an annuity to another, to be received out 
of his coffers, or to be received out of @ bag of money, or 
to be recerved of a flranger, yet this is ſufficient to charge 
his perſon, and the ſubſequent words ſhall be rejected. 
1 Roll. Abr. 227. | 

So, if a man grant a rent out of his manor, when he has 
not any manor ; this is a good annuity. 1 Rol. Abr. 227: 

Or, if he grant @ rent of 201. fer annum, to be re- 
ceived of his tenants in D. when hs fs not any tenant 
there. 2 Roll. fbr. 227. : 

If a man grant a rent out of land, in which he has 


\ 


nothing, proviſe that he br not charged for this in a writ of 


annuity, 


- 4 
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annuity, it ſhall be a good annuity ;. for the proviſo, being 
repugnant, is yoid. Co. Lit. 146. 2. 2 Bulft. $49. '.. 

If a man- grant @ rent- charge out of bis land, the grantee 
bas an .cleGtion to. take it, as x, rent, or 25; an annuity. 
Fi ora, atten. ng 
 & Soo and Jak $o the. pa ; 
yearly , rent|, to. 7. S. this. is a- good ,rent-oharge, with 

wer to diſtrain, though there be no expreſs word either 
of grantor diſtreſs ; or if. f grant. that if ſuch! a rent be 
arrear, that F. $. ſhall diftrain for it in the manor of D. 
| this is a good rent=charge z for in all theſe caſes: it is evi- 
dently my intention, that my land be liable to the charge. 
Co. Lit. 147, 2 Roll, Abr. 424. © | Br. Rent, 145 
. So it is if, 1 grant 


if | bind EMEA 


to $. $.. that he and-his heirs, or the 
heirs of his body, ſhatl diftrain-for 40s. Tent an my ma- 
nor of Dale, this is a gr rent-charge in' fee or. in tail, 
becauſe the power of diftraining is in. one caſe given to 
the heirs general, and. inthe other to the deſcendants of 
the body of $, $; and whoever has a power of diſtraining, 
has an eſtate. in. the rent for which the. diftreſs is given. 
Co. Lit. 14+.a. Lit. ſet, 221, 2 Rolh. Abr. 424+ 7 
Co. l, - £0 +I die E288 - jo - 16d 
Bot if I grant a rent of 4os. 'out , of the. manor. of 
Dale, and if the .rent bes behind, that the grantee ſhall 
diftrain in my manor of Sale, this power of diſtreſs in the 
manor of Sa'e ſhall not amount to the grant of a.rent- 
charge out of the manor of Salz; for though in the former 
caſes ſuch conſtruQion is admitted to ſupport the inten- 
tions of the parties, where_the grant 4s not exphicit ; yet. 
in this caſe, the reaſon of ſuch conſttuQion fails ; becauſe 
here is a plain grant of the rent out of the manor of 
Dale, and the diſtreſs is given in the manor of. Sale,” as a 
means for the recovery of it ; for which he had no remedy 
by the grant itſelf ; and therefore the rule, quod expreſſum 
| facit ceſſare tacitum, takes place here, that where the in- 
tentions of the parties are evident, there that con{truQtion 
ſhall never be admitted, which the law only allows m. 
dubious contrafts, ut res magis Valeat quam pereat z for if 
that manner of interpretation. were admitted, the grant! 
might be made double,, and the grantor twice: charged, 
againſt the deſign of the grant. 2 Roll. Abr. 425. Co. 
Lit. 147. a. -7 Co. 51. i EUR os F' 
a man grants-an annuity to another and...his heirs, 
and does not ſay 


, 


by the death of .the grantor. 2 Hen. 4 1 
A man 0 


ught to grant an annuity for 
nue after his death ; contrary of the gfant of a; rent opt 
of land, ora grant of a rent whereof he is ſeiſed ; note the 
diverſity ; for this charges the land, but an annuity charges 
the perſon only. Br. Charge, pl. 54+ Fe 

: here a man grants an annuity to Fo S. and his heirs, 
this ſhall not ſerve but during the life of the grantor, and 
yet there it is fee: ſimple, determinable apon the” life of a 
mat! ; but if he had-geanted it for bim and his heirs te the 
ether and his hetrs,. it 'is otherwiſe: but a grant out of 
land to J, S. and his heirs, is good, for the land-is charged, 
and in the other caſe the perſon is charged, which cannot 
Navy to the heir without expreſs words, Br, Eftates, 
be granted to 4. and if the rent be' behind, 


If arent 


that a. ſtranger ſhall diſtrain for it, for. the . uſe of the 
grantee ; this is. 4 good' rent-charge in 4: and the diſtreſs 
limited to a fixanger for his benefit, is in effect makin 
him the gramee's ſervant for that purpoſe and what a 
_ man may do by one ſervant, he may do by himſelf or any 
| ther, 2 Roll. Abr. 425. ro” ak; Fir] 
But if the diſtreſs had been limited to a ſtranger, with- 

: Out laying for the benefit of the gramtee ; ſo that the li- 
 mitation of. the diſtrefs may ſeem to be independent on the 
grant and without relation/ to it, this diftreſs foes: not 
nake it-renit=charpe 3: fihce: by no words in the dedd,: the 
diſtreſs ſhall be applied' to. the ui or advantage of (the 
grantee, 2 Roll. Abr. 425- S | 7% | 
if 4. grants and Ron; 63M to B, 4 rent of 51. to be 

| taken out of hi: lands; which-rent B. las of the grant of 
; bis father, though ZE. never had any ſuch\rent from his 
father, yet this grant of! 4; ſhall be gootl to create a rent- 
cn m. B. tor it. is: evidently the. intention of £, that 
- YOL, I, N® |; + - mn ads 


HS 


; 147; 


"MMENCEe after the' death of 
lixe the caſe of lands, where. the livery -muſt; carry the 


: + "Van 
0 | 
B. ſhall have arent of 5/. out of his land ; and a miſtake 
or error in the deſcription of the thing referred ts, ſhall not 
render the true defign of the contraCt ineffeftual and void: 
ro.\tits (Grant, 69, 73- 2 Role Abre 425. 4.4 
? Ita an grants: a rent in fee, withqut ſaying for him 
and, his. irs, bis heirs cannot, be qharged in an annuity. 
Gals Tr oi 3:4 ct org fs ed tw! 417 Wits 
The fame law, though he adds farther to the grant, bg 
obliges himſelf ;and bis heirs to warrant the annuity to the 
grantee and his'heirs, for this does not ifilarge the grant. 
Br. Annuity, pl. 1%. | - of % 
If a man feiſed of twenty acres of land, grant a rent | 
208, percipiendum de qualibet 'acra terra ſux or out 
every acre of land, this is in-nature of a ſeveral grant/dut 
of every acre ; for the grant: ſhall be- taken moſt ſtrongly 
againſt the grantor, and the grantee ſhall have 20s. out 
of each acre. - Ge. Lit. 147. » Rel. Abr. 228. Kilw. 3, 
If 4. bargains and ſells land to B:- by indenture, and 
before _incollment they both join in/ a grant of a rent» - 
charge to C. this after the inrollment ſhall be conſtrued 
the grant of B. and the confirmation of A+ becauſe when 
the bargain and ſale is inrolled, it bas the effect of adeed 
inrolled, from the making thereof ; and; therefore-it muſt 
be the grant of B; who had the land at-the' time! of the 
grant made ; but if the deed. had never been. inrolled, then 
it ſhould have been'the grant of #4. and confirmation of 


"B. becauſe the land never paſſed from A. the deed being 


ineffeQual and void . without inrollment, 
b, 


| Go. Lit. 


original grant be made of a reiit-charge;/ to com-/ 
7.8. it is goody for this is not 


freehold immediately, and where the: abeyance, or! want 
of diſtinguiſhing where the frechold is, may be of preju- 
dice to the rights of others ; for if the freehold was to be 
granted in futuro, a man that had brought his .precpe 
againſt the grantor! after -he-had proceeded-in it a conli= 
derable time, the writ- might abate by the freehold's veſt- 
ing in a ſtranger, by reaſon of a conveyance made: by the 
grantor before the writ brought 4 but the grant of -a rent 


for him and his heirs, this is determinable' 


otherwiſe the heir ſhall not be, charged, nor can it conti-' 


| de novo is not attended with , this inconvenience z-/ for-no 
| man can have a precedent right to a thing which origi- 
nally was created by the grant itſelf ; yet guere at what 
diſtance of time ſuch charges may be allowed to com- 
mence, whether jt muſt not be after the lives of the per- 
ſons in eſſe; for if they be indefinite, they 'ſeem- to have | 
the fame tendency to a-perpetuity: as any other contingent 
remainders or executory intereſt ; and the bare affetation 
of a-perpetuity, is ſufficient to condemn any conveyance. 
Bro. tit. Grant $6. 8 Hen. 7. 3- Plowd. 156: Palm: 
29, 30. 2 Vent. 204. F473 
Ailiſe of 20s. rent, the deed was, I have granted to B. 
& beredibus ſuis annuum redditumi 208: de molendino mea de 
\C.. percigiend* de me & haredibus meis in perpetuum, and - 
it was.awarded that it' was ifluing out of the mill, and is 
| only an; annuity, and . therefore the affiſe lies well. - Br. 
Aſſiſe, pl. 247. Ty 8 tit P12 
' Annuity was granted ſolvend*. at ſuch and ſuch feaſts, 
ff petetur. It was a queſtion if it be due without an ac- 
. tual demand. Palm, 320, 1 l * 12 | Dy." 
3 Remedies for tetavering. annuities.  - Fs cr 
i a man grants by his: deed any annual refit to F; 8. 


38 
| 
4 


g | in fees. for life or years, out bf certain. lands, with clauſe 


of difireſs, the grantee may, at his eleCtion, either diftrain 
for this rent,, or have a writ of annuity, -and: thereby 
charge mo perſon. Lit, [eat 219. PF, N, , B, 1-52. 6 
| ita man grants a- rent. out of. his land; and by a pro- 
viſo in the deed, -or by deed of defeaſahce,: provides that 
the grant, nor any thing therein-contained, ſhall be con- 
 ſtrued' to exterid to: charge his perſon by writ 'of amnuity,; 
it this caſe: the perſon of the grantor is not chargeable, 
becauſe the charge upon. the perſon ariſing only from the 
manner of conſtruing grants, ' which for the conſideration 
given oughtto be extended» ag far as the words will bear 
againft the (grantor, there' can , be. no room for ſuch con- 
 ſtruftion, | when by // the. expreſs words of :the grant: the 
| perſon of the grantor . ir charged; nor no een 


— 


an abbey, the annuity ſhould continue. Owen 73. 


A N N 

ſhall be admitted to overthrow an expreſs clauſe in thi 
deed. LC. ſet. 220.  Poph. 87. 6 Co. 87. 0 

Tenant for years of lands determinable upon the hfe of 
another, granted @ Fent of 101. per annum to B. B. if- 
ſuing out of the ſame for fifteen years, with a clauſe of 
diſtreſs; the life died ; adjudged, that a writ of annuity 
may be brought by the grantee for the arrears of the rent, 
becauſe the rent-charge did determine by the a& of God ; 
beſides, an intereſt was immediately veſted in the grantee, 
and therefore it was in his eleQtion to make it a rent- 
charge, and fo to charge the land with it, or a perſonal 
thing to charge the perſon of the grantor in-a writ of 
annuity. 2 Rep. 37. ; 

An annuity was granted to a feme ſole for life, who 
afterwards married ; there were arrears due in her life- 
time, and then ſhe died, fo that the annuity was deter- 
mined ; adjudged, that her huſband might have an aftion 
at Common Law for theſe arrears, for. an annuity is more 
than a thing in aQtion, for that it may be granted over. 
Owen 3. | 

If a man grants a rent charge out of the manor of Dale, 
in which the grantor has no intereſt, with a proviſo, 
that the grant ſhall' not charge his perſon, this proviſo is 
void ; becauſe the grantor having nothing in the manor of 
Dale, could not by ariy act of his charge it ; and conſe- 
quently the grantee having no remedy for his annuity, 
but againſt the perſon of the grantor, the proviſo to ex- 
empt his. perſon is void, as rendering the whole grant in- 


effeCtual z and if in this caſe the grantor had been ſeifed 


of the manor, and had granted a rent-charge out of it, 
for the life of the grantee, with a proviſo that the grant 
ſhould not charge his perſon, though the grantee himſelf 
could have no remedy but by diftreſs, becauſe that re- 
medy being open to him, the proviſo is good to exone- 
rate the perſon ; yet upon the death of the grantee, his 
executor may have an aCtion of d:bt againſt the grantor 


for the arrears, becauſe the executor has no other remedy , 


for the recovery of them ; for he cannot diſtrain after the 
grant is determined; and therefore the proviſo to exempt 
the perſon is void againſt the executor, as rendering the: 
grant uſeleſs and ineffectual. Co, Lit. 146. 6 Co. 41.6. 
7 Co. 65. be © | S467 
And hence it is, that if a rent be granted out of lands, 
-with a proviſo that the perſon of the grantor ſhall not be 
charged, that this proviſo' is void, becaufe the grantee 
having nodiſtreſs given by the deed for the recovery of the 
rent, would be without any manner of remedy, if the 
proviſo took place. 6 C9. 58. b, | . 

If a man by his deed grants that if F. $. be not yearly 
Paid the ſum of 10s. that then he may diſtrain for it in 
his manor of Dale, this is a good rent-charge out of the 
manor, but no writ of annuity lies for it, becauſe there is 
no grant of the rent made by the grantor ; ' yet becauſe he 
hath given the grantee a power todiſtrain if ſuch a yearly 


ſum be not paid him, the manor is thereby charged with 


the diſtreſs, and conſequently with the diſtreſs for which 
the rent is given. Co. Lit. 146. 

Judgment in a writ of annuity granted to the plaintiff 
for exerciſing the office of a /eward, and afterwards the 
ſame was behind again, whereupon the plaintiff brought a 


fſetre facias upon- the judgment, to which the defendant 


pleaded, that pending the writ'the plaintiff had refuſed to 
execute the office of a feward, (viz.) to hold a court, 
&c. though he was required ; adjudged, a good plea, for 
by his refuſal the annuity was determined, and he could 
only have an action of debt for the arrears. Dyer 377. 
The 64þop of Rocheſter brought a writ of annuity againſt 
the dean and chapter of Rocheſter, and declared for an an- 


 nuity by preſcription from the prior of Se. Andrew's in 
| Rocheſter, which priory was diffolved anno 28 H. 8. and 


about three years afterwards their poſſeſhons were given 
by the ſaid King to the dean and.chapter of Rocheſter ; the 
Ch. J. Anderſon was of opinion, that the annuity was de- 
termined, becauſe it is the nature of an annuity to charge 
only the perſons ; and in this cafe the corporation of the 


| priory were the perfons granting, which being now difſ- 
ſolved the annuity is gone; but if any land had been charged | 


with the payment, or if the priory had been changed into 


ſhall ifTue ohly out of the inheritance ; berauie the leaſe- 


| againſt-the ma/fer of St. Bartholomew's hoſpital, in which 


4 F f " 4, 1 : 
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If a man ſeiſed of land' in fee, and poſſeſſed of othiet 
land for years, grants a tent-charge for life out of both, 
with a moves to diſtrain'in both, if the rent be arrear, 
the leaſehold as well as the land of inheritance are ſubje& 
to the diftreſs; becauſe a man may oblige his” chattles to 
the diſcharge of the rent; but the rent being a freehold 


hold, being only a temporary and perifhing intereſt, is 
not a fund commenſurate to' the charge; and therefore 
the rent ſhall ifMue -out of the tncheritance, which for its 
duration is a more complete eſtate to ſupport the charge, 
and render the grant effeftual. And hence it was ad- 
judged, that though the grantee might diltrain the leaſe- 
hold lands, yet he muſt avow for a rent iſſuing out of the 
inheritance. Co. Lit. 147. Cro. Fac. 390. 1 Rol. Rep, 
330. Cro, Eliz. 607, 622, | | 

But if a man poſſefled of a term of years, grants a 
rent out of it to another for life, though the eſtate be of 
ſhorter duration than the charge ; yet becauſe it is the 
only fund provided by the grant, for the payment of the 
rent, it ſhall anſwer the grantee fo long as it has conti- 
nuance, if the life for which the rent was granted, laſts 
ſo long. © 7 Go. 51. Cro. Eliz. 183, — 

An annuity was brought by the dean and chapter of $, 


the plaintiffs demand an annuity by preſcription, to be paid 
to them yearly at S. the plaintiffs had judgment, and af- 
terwards they brought a /cire facias upon that judgment 
againſt the ſuccefſor of 'the ſaid maſter, for arrears of the 
ſaid annuity, which became due after the judgment was 
given ; and adjudged good. Cre. Eliz. 810, 

The grantor by deed granted an annuity of 51. per an- 
nem to the : Hagar for two years, payable at Michaelmas 
or fixteen days after ; the grantee brought an aton of 
debt for this five pounds, which' he declared, that it was 
in arrear et adhuc aretro exi/tit ; and upon demurrer to the 
declaration it was inſiſted, that an aCftion of debt would 
not he for it, but a writ of annuity was the proper re- 
medy; but adjudged, that debt would lie upon the con- 
traCt, it being in a grant for years and by -deed, Cre, 
Eliz. 268.5 +12 7 20 

Where a man hath an annuity by preſcription, and he 
brings a writ of annuity for the arrears, and recovers, he 
ſhall never afterwards have another writ as long as that 
judgment ſtands in force, -becauſe the of: C0995 is alter- 
ed by the judgment, and'changed into a thing of a higher 
_— but he ſhall have a ſcire facias on that judgment. 

eþ. 7. | {71 | 

There is another remedy for the recovery of an an- 
nuity or rent-charge, and that is, when a power is given 
the grantee to enter and hold the lands till ſatisfied the 
arrears by the perception of profits, the grantee, when 
the rent is arrear, may in ſuch cafe enter and hold the 
lands till ſatisfied by the perception of the profits; though 
in this caſe it was objeCted, that there was no eſtate con- 
veyed, out of which a uſe might arife to the grantee, 
upon the nonpayment of the rent; and that this grant 
could paſs no eſtate to the grantee, as a conveyance at 
Common Law, becauſe the grantee could have no inhert- 
tance or freehold in the land, when the rent was in ar- 
rear for want of livery, nor any eſtate for years, for want 
of a certain commencement 'and determination ; yet it 
was adjudged, that by the grant he had an intereſt veſted 
in him, when the rent was arrear ; and though it be an 
uncertain intereſt, which, for the uncertainty of its com- 
mencement and determination, might be void by the 
ſtrict rules of law, if it were granted independent of any 
eſtate certain, yet it is good in this-caſe, becauſe it is cre- | 
ated to attend a determinate eſtate 3 and the nonpayment 
of the rent fixes the certainty of its beginning, and the 
fatisfa&tion of the arrears, by the- perception of the pro- 
fits, the end and determination of ſuch intereſt; and there- 
fore the grantee may reduce ſuch intereſt, as it riſes, into 
his poſſeſſion by egje&ment, which is the proper rene to 
recover the pofſeſhon. 1 Sid. 223, 262, 344 1 £7: 
170. 1 Keb. 784, Raym. 135, 158. | : 

Upon nibil debet pleaded, the plaintiff had a verdict, 
and it was moved in arreſt of judgment, that debt wou! 


$ | not lie for theſe arrears, but he ought to have brapght'> 


* 


, - ; 
G $ . | 


writ of annuity, becauſe the term was, not expired but the 


annuity ſtill continued. '4 Rep. in Ognell's Caſe. 
The declaration was de placito debiti, and the' plaintiff 
declared fot 105. arrear de annuali redditu ; after a verdict 
for the plaintiff it was moved in arreſt of judgment, that 
the declaration was ill; for as it is an ation of debt the 
plaintiff cannot have judgment, becaule' it appeafs. by the 
declaration that it was an ahnuity ; and fo it was ad- 
judged, 2 Bulft. 15. rn Y 
In a writ of annuity the parties were at iſſue upon a 
preſcription, and: the jury found for the plaintiff, but no 
damages ; but before judgment the plaintiff releaſed. the 
damoges, and had judgment to recover. the annuity ; and 
vipon a writ of error browught, it was affigned for error, 
that the jury had. given no damages, which ought to. be 
given as well in an annuity by. preſcription as by deed ; but 
the judgment was affirmed, becauſe it is an advantage for 
the defendant, that damages were not given- againſt him, 


and the not finding darnages doth not alter the judgment. | 


1 Rol. Rep. 88. | ao Te? ONES 

If a man grants a rent-charge. to F. S. his heirs and af- 
ſigns ; and if it ſhall happen that the rent be behind and 
unpaid, that then the ſaid F.'S. his heirs and affigns, ſhall 
enter into the land, and have and enjoy the rents thereof, 
until the arrears be fully ſatisfied ; and the grantor cove- 
nants to levy a fine to the uſes of the faid deed; and af- 
ter the fine levied the rent be arrear, the grantee may en- 
ter into the land, or make a leaſe for years, to try his title 
in ejectment ; becauſe by the fine there is an eſtate veſted 
in the conuzees, to raiſe an uſe in the grantee, of the rent- 
charge, when the rent is behind ; and whenever the rent 
becomes arrear, the" pofſeſhon is executed to that uſe, and 
conſequently the grantee hath a right to take and keep 
that poſſeſſion till the uſe for which it was executed be 
ſatisfied ; and that was till the arrears of rent be paid by 
the perception of the profits; and therefore, though the 
greateſt intereſt in the land be uncertain (Emu, it is un- 
certain- when the rent will be paid out of the profits) yet 
while his intereſt remains, if his pofleſſfion be diſturbed or 
veſted, he may reſtore it by eje&ment ; which is the proper 
remedy to recover the poſſeſſion ; and if the grantee al- 
ſigns over the rent, the aſſignee may likewiſe enter and 
maintain a title in eje&ment ; for though the uſe ariſes out 
of the eſtate of the conuzee only, as the rent is in arrear, 
and till the rent be behind and unpaid, there is nothing 
more than a bare pofſeſhon of uſe, which in its nature is 
not aſſignable ; yet by the ' conveyance of the rent it ſhall 
paſs, becauſe it 1s nothing more than a remedy or ſgcurit 
for the rent; and therefore ſhall attend that into whoſe 
hands foever it comes, Cro. Fac. 510, Fll, 512. 2 
Rel. Rep.*12. Poph. 126, 147. 2 Rol. Rep. 4%). 3 
Bul}t. 250. WEs > $2 | OR Vi On, 


The plaintiff brought an annuity by plaint in the grand. 


eſſions in Carmarthen, and declared, that it was granted to 
| himfor life by the defendant, and had a verdi& and judg- 
_ ment againſt him; and the defendant brought a wr: 
of error, and the error aſſigned was, that by the ſta- 
tutes 34 & 35 HH. 8. all real aftions brought in ales, 
and mixt aCtions, ſhall be ſued by writ, and all perſonal 
attions by plaint; and that annuity is a mixt aQton, 
therefore not to' be brought by plaint : Sed per curiam, 
wn 18 a perſonal ation, and. charges the perſon. only, and 
not the land. JF. Fones 214. ren Rs 

An ation of Jebt does not lie for the arrearages of an 
annutty, if the-grantee be ſeiſed of it in- fee, tail, or for 
life. Co. Lit. 162: 4 Co. 40. a. | 54 


As regularly the remedies for recovery of an annuity 


or rent-charge are either writ of annuity or diflreſs, 
It 18 to be ſeen which is _ moſt eligible MM, £4 
what ſhall determine the grantee's ele&tion. If A. grants 
a rent-charge to B. and his heirs, if the rent be arrear, 
not only the grantee, but his heirs in infinitum, may diſtrain 
for it ; for the remedy being commenſurate to the right, 
muſt be of equal duration with the right ; but if "in this 
Caſe the rent be arrear, and the prantee brings a writ of 
annuity, in order to charge the perſon of the grantor, it 
| hw longer to be conſidered as a rent ifſuing out of the 
Jand, "becauſe the writ 'of annuity has entirely turned the 
charge upon the perſon of the grantor ; and under that 
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| denomination it mult determine with the liſe of the grantor, 
*o his 7h we chargeable. - x Rol., Abr. 226. 
oph. 85. Hb. 58, Dyer ... Co, Lit. 1 hes; 
5 if A. granted to e844) his heirs ay . and his 
heirs,- ſuch a rent out of his lands, in this caſe the heirs, 
| beirig comprehended in the contraft, are bound to make 
goon the grant ſo far as they have affets by deſcent from 
the grantor. 2 Rel, Abr, 226. Co, Lit, 144. _. -/ 


4. Pleadingi, co obad, Mine nF* { 
In replevin, the defendant avowed for an annuity _ 
granted to him. pro conſilio_1mpendends ; the plaintiff re- 
plied, that the defendaut was accufed of treoſon, and com- 
mitted to the Tower, and that he had buſineſs which re- 
| quired his counſel, but could not be admitted. to. him; 
| and upon demurrer, judgment was given for the plaintiff, 
becauſe he might give counſel in priſon as well as when 
| at large. Dyer 2. _ © Fe LO We 
] 4n anniuity was granted to an attorney pro con/ilio im- 
| penſo #t impendendo, and afterwards there being a difference 
\ between . the, grantor and a ſtranger, . the attorney not 
being required to cheer counſel to the grantor, was of 


| 


counſel with his adverſary ; adjudged, that his annuity 
was not determined by this miſbehaviour, Dyer 369. _ 
A writ of annuity was brought for an annuity pro. con- 
Nilio impenſe, &c. the defendant pleaded in bar, that he 
carried a bill in Chancery, and deſired him to /et his 
hand to it, and becauſe he refuſed, he detained the annuity ; 
adjudged no good plea, for though the plaintiff was bound 
to give his advice, yet he. was not bound to ſet his hand 
to every bill brought to him. Poph. 135. _ 
A. granted a rent-charge to B. B. brought a writ of 
annuity, and counts of a rent-charge granted to him, and 
concludes, by force of which he was ſeiſed in his demeſne 
as of freehold ; adjudged upon a writ of error, and in af- 
firmance of the judgment, that this is only a miſtake of 
the law, and does. not vitiate the declaration, which is 
good, and that. this is no eleCtion to have this as a rent- 
large,” + BUF. 18. I EG ED 
In' annuity the plaintiff declared” of a grant for his 
life by deed, virtute cujus ſeifitus fuit in domimico ſuo ut de 
libero tenemento, It was' objeQted, that this .proves..it a 
rent-charge, and no annuity, and ſo had made it his 
eleftion to have it as a rent-charge, and cited D. 65. 
3 £. 6. and 221. 5 Eliz. ſed non allocatur ; for being an 
annuity for life, though no rent-charge, ſuch count is 
good ; and though Bendlve took ſuch exceptions in 3 £.6, 
yet the court notwithſtanding reſolved: for the plaintiff. 
Cro. Car. 170. oo Me Ee | 
Annuity, brought againſt the prior of 27. in Southwark, 
was pracipe, &c. quod reddat 101, or four gowns, which 
are arrear of a' certain annual rent of five marks, or one 
gown, &c. and the writ held good, notwithſtanding it 
was in the disjunQtive with (or), Br, Annuity, pl. 33. 
Debt upon arrears of an annuity, and counted of a grant 
out of the manor En .. and did not flew where the manor 
is,.and yet well, ufe the ation is founded upon the deed, 
and not upon the land. Bro. Count, pl. 92. © 
Annuity of 10/4. granted to him Fo ſervitio impenſo et 
impendendo, and did not count that he had continued im his 
ſervice. Per Brian : There is a diverſity where an annuity 
is granted to be an officer certain, as parker or bailiff, and 
where it is general pro ſervitio, &c. for in the caſe. of ſpe- 
cial ſervice, he ſhall alledge the continuance in the baih- 
wick or parkerſhip ; for he knows what ſervice. he ſhall 
do, and in the other caſe does not know till the defendant 
commands him, and therefore let him an{wer, . Note the 
diverfity, _ Br, Gents $f. .72. © ae own 
An annuity was granted. for life pro confilio impenſo, &c. 
and in a writ of annuity brought for the arrears, the de- 
fendant pleaded, that before atiy. were due, he required 
the plaintiff to do. him ſervice,; and he refuſed, Wc. the 
plaintiff replied, that before any refaſal, the defendant on 
ſuch a day and year did diſcharge . him, the faid plaintiff, 
from his ſervice :.adjudged,. that. the defendant's plea was 
not good, becauſe be ought to have ſhewed for what 
' manner of ſervice the plaintiff was detained, and the an- 
nuity granted, and then what ſeryice he required of him, 
and what he refuſed ; neither is the replication” good, rh 
| Fo ? tye 
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the diſcharge from the ſervice was-not an abſolute dif- 
charge, ſo that the defendant could never afterwards re- 
on. it, becauſe the annuity being granted to the plaintiff 
or life, he ought to contihug his ſetvice ſo long as the 
annuity continueth, but where the retainer 1s for years, 
then a difcharge is peremptory and abſolute. 1 Leon. 
Joey Na aps 

n a writ 6f annuity the plaintiff declared, that whereas | 
the King by letters patent had granted to the defendants 
certain privileges concerning making allum, &c, they the 
ſaid defendants, as well for the .counſel given by the 


; 
| 


| eowog to them concetning the ſaid letters patent, and 
ore they were drawn, as afterwards, &c, granted to 
him an annual ſum of 40/. for ſo many years, &c. the 
defendatits confeſſed the anriuity as aforeſaid, but fay it 
was granted to the promen to be taken out of the clear 
profit; and gains which ſhould accrue to them by making 
allum ; and averted, that no ſuch gains did accrue to 
them fince the grant; and upon demurrer it was ad-\ 
Judged a good grant of an annuity to charge their perſons, ' 

utt. 3%. | 
Rind wit grarited to T. Quintin by his father by name 9 
T. hit fon, and he brought afſiſe of the rent by name of T. Q.. 
of N. atid did tot fay T: jo of T. Q. and yet the writ: 
was good ; quod #ota; and yet in annuity it ought to 
agree with the ſpecialty. Br. Variance, pl. 70. 

Annuity againſt the parſon of FE. the plaintiff counted that 
he and his predeceſſirs, time out of mind, have been ſeiſed 
of the ſaid annuity of 40s. per ann. by the hands of A. 
late vicar of E. and of his predeceſſors vicars time out of 
mind; and that King E. 3. when a vicar died, preſented 
one ]. as parſon, wha was inſtituted and indufted, and that 
all the def«ndant's  predectfſors, and likewiſe the defendant 
were inſtituted and indu#ted as parſons ; and that he has been 
feiſed of the annuity by the hands of the ſaid parſons till the 
defendant withdrew it ; and the count was awarded good ; 
for he ſhall be taken as parſ9n, and not as vicar, ſo-that 
the writ ſhall 79: be brought againſt him as vicar ; quod 
nota per judicium ; for it is agreed, that though there afe 
'vicars and parſons (as are in divers churches) and ſeveral 
patrons, yet when one is preſented as parſon he ſhall be 
taken as parſon. Br. Annuity, pl. 44. 

The plaintiff may count by preſcription in writ of an- 
nuity, fit commences before time of memory, by compoſition, 
fine, or patent of the King. Bro. Annuity, pl. 21. | 

Debt upon arrears of annuity till he was promoted: to a 
competent benefice, and ſhewed that ſuch a day he took feme, 
and for the arrears due before, he brought the aftion ; 
Choke demanded judgment of the court, for this af? 
changes the aftion of annuity into debt, and therefore ought 
to ſhew places, and by the beſt opinion, for this default 
the count is not good. Br, Count, pl. 26. | 


A Writ of Annuity. 


George the Third, &c. To the ſheriff of W. greeting. 
We command you, that you juftice A. B. that juſtly, &c. jo 
render unto C. D. ten pounds, &c. which are in arrear to 
him of an annuity, or yearly rent of, &c. which he oweth to 
him, as he ſaith, and as he can reaſonably ſhew that he ought 
to render to him, that nd more clamour, &Cc. | 


For annuities granted by parliament, ſee tables to the 
ſtatutes by Cay, Pickering, or Ruffbead,. | 


'G2ant of an anntitity. See Gzant. 
Anſel, or Anſitl. See Annſel weight. ———De pege, 
police, cubito, & palma, de anfſul, balancibus & menſuris. 
Thorn. Chron, | 2 
Anfruther Eafter, A qdut 
22 Geo, 2. c. 10, bY Ten | 
Anſwers-in Chancery, See Chancery: 
Antejuramentum, and Pzacjuramentum, By our an- 
— ceſtors called juramentum calumnie ; in which both the 
accuſer and' the*' accuſed were to make this oath before 
any'trial or purgation, viz. the accufer was to ſwear that 
| he would proſecute the criminal ; and the accuſed was to 
make oath on the very day that he was to undergo the 
. ordeal, that he was innocent of the crime of which he 


y of exciſe granted to the town. 


| vam gardiam ſrve /ec 


| wiltully to break or- tranſgreſs the laws.— 241i lrges 
apoſtabit terre /ue, reus ſit apud regem. Leg. Edw. Cons 


Fd Palgeis l. 35 


| gion, broke out again, and wandered up and down the 


| archrep; totius Angliz primas, dileflo filia Willielmo de 


| 4e arcubus London, miniftranti ſalutem, gratiam & bene- 


A- x 
was charged. Leg. Athelflan. apud Lambard. 23. If the 
accuſer failed to take this oath, the criminal was dil. 
charged ; and if the accuſed did not take his, he was in- 
tended to be guilt 
Leg. Hen. 1. ©: 6 
_ Antiftitiuen, A 
hiſtories, Blount. | | ; 
Antichetarius, Signifies where a man endeavours ts 
diſcharge himſelf of the fa&t of which he is accuſed, by 
recriminating and charging the accuſer with. the ſame 
fact. "This word is mentioned in the title of a chapter in 
the laws of Carutus, capite 47. TS ogg 
Apatiſatio, An agreement or compaCt made with an- 
other. Upton, lib. 2. c. 12. —De officio militari, viz. 
Concedimus per praſentes bonum'& ſaloum condutium, ac ſal- 

uritatem apatifationis,, - | 

 Ap9zidre, To bring to =" arWdo\y" a ſuos ſpotere 

patriam, aporiare vulgus. Walſingham in R. 2, It bath 
been uſed ſometimes to ſignify /hun or avoid. | 

Apoftate, To violate: footer leger, apolatare leges, 


« and not admitted to purge himſelf, 


word uſed for monaſtery, in our old 


owell.* | 
poftate capiende, A writ that formerly lay againſt 
ofie who having entered and profeſſed ſome order of reli- 


country, contrary to the rules of his order: it was di- 
refted to the ſheriff for the apprehenſion of the offender, 
and delivery of him again to his abbot or prior. Reg. 
gets 267. TE ROY 
LL o0thcraries, Are exempted from ſerving offices, &c, 
their medicines are to be fearched and examined by the 
phyſicians choſen. by the college of phyſicians, and if faulty 
ſhall be burnt, &c. 32 Hen. 8. c. 40. And apothecaries 
to the army are to make up their cheſts of medicines at 
apothecaries hasl, there to be openly viewed, &c. under 
the penalty of 40/, Stat. 10 Ann. cap. 14. 10 Geo. 1. 
See Phyſicians, 
Recuſant convit not to execute 
thecary, 3 Fac. I. c. 5. ſe. 8.. 
Where exempt from offices, 6 & 
perpetual by g Geo. 1. c. 8, 
Excepted in the aQts laying duties on ſpiri 
9 Geo, 2, c. 23. 16 Geo. 2.c. 8. ig | | 
- Apparatoz, or Apparitoz, A meſſenger that ſerves 
the proceſs of the ſpiritual court : his duty is to cite the 
offenders to appear ; to arreſt them; and to execute the 
ſentence: or decree of the judges, &:. Stat. 21 Hen. 8. 
cap. 5: The office of an apparitor will beſt appear from 
this commiſſion of alter, archbiſhop of Canterbury, 
granted in the year 1316.——Walterus Dei gratia Cant. 


the trade of an apo- 
7 WW. 3 c 4.—made 


rnoue liquors, 


Graftone 2x apparitoris: officio, in curia' no/ſtra Cantuar', 
videlicit, in conſiftorio ac decanatu no/tra eccleſig brate Mariz 


dicttronem. Perſonam tuam, eo quod de fidelitatt in difo officio 
per laudabile teflimonium apud nes multipliciter commendarii, 
volentes proſequi cum favore, diftum apparatoris officium it 
curta, confiſtario & decanatu predifus perpetus poſſidendun 
tubs conferimus per praeſentes ; ita tamen quad te fideliter geras 
in officio preditto memorate. Valentes & tibi ſpecialiter cott- 
cedentes, ut cum miniſlerio difti officit per teipſum per ſonaliter 
vacare non poteris, wel abſens fueris a curia, conſiflorio & 
decanatu prediftis, nihtlominus per alium idoneam perſona 
quem ad hoc afſignandum omnia & ſingula que ditto incum- 
bent” officio—facere valeas, & jugiter exercere, Dat. apud 
Lambith. 8 id. Mart. 1316. | 
If a monition be awarded to an apparitor, to” ſummon 
a man, and he upon the return of the monition avers that 
he had fomincved 1 him, when in truth he had not, and | 
the defendant. be thereupon excommunicated ; an. aCc- 
tion on the caſe at Common Law will lie againſt the ap- 
paritor for the falſhood committed by him in his office, 
beſides the puniſhment inflicted on him by the ecclefi- 
aſtical court for ſuch breach of truſt. Ayl. Parerg- 79: 
2 Bulft. 264. NP EN | 
_ ACtion upon the caſe, for that the defendant-an appar 
ritor under the biſhop of Exeter, maliciouſly, and without 


:-S 


colour or cauſe of ſuſpicion of incontinency, of his — | 
| prop 
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proper malice, procured the plaintiff ex officio, vpon pre- 
tence of fame of incontinency with one &£dith (whereas 
there was no ſuch fame nor juſt 'cauſe of ſuſpicion), to 
be cited to the Conſiſtory court, and there to be at great 
charges and vexation, until he -was cleared by ſentence ; ; 
which was to his great diſcredit, and cauſe of great ex- 

nces and loſſes; for which the ation is brought. Upon, 

ot guilty pleaded, and found -for the plaintiff, it was 


moved in arreſt of judgment, that in this caſe an action |. 


lieth not ;* for he did nothing but as an informer, and by 
virtue of his office, But all the court held, forafmuch : 
as it is alledged, that he did malicipuſly, and without co- 
lour of ſuſpicion, cauſe him to be cited, upon pretence of 
fame where there was no-offence committed ; and it is 
averred, that there was not any ſuch fame, and he is 
found guilty thereof, therefore the aCftion well lieth. 
Cro. Car. 291. Fes ; 
Appacato? comitatus, An officer formerly called by 
this name ; for which the ſheriff of Buckinghamſhire had a 
conſiderable yearly aHowance; and in the reign of Queen 
Elizabeth there was an order of court for making that al- 
lowance ; but the cuſtom and reaſon of it are now altered. | 
Hale's Sher. Ac. 104%. | | 
Appaclement, (from the Fr. pareillement, 1. e. in like 
manner) Signifies a reſemblance or likelihood ; as appar-, 
lement of war. Stat. 2 Ric. 2.8. 1, c. 6. 
Apparura, Furniture and implements ; apparel. Do- 
minus clamat habere omnes carrettas ferro non ligatas, & 
omnes carrucas cum tota apparura. HPlactt. in Itin. apud 
Ceftriam 14 H. 7. Carrucarum apparura is plough- 
tackle, or all the implements belonging to a plough, 
Cowell. - "£448 
Appeal, Appe/lum, (from the Fr. appel or appeller, to 
call, becauſe appellans vocat reum in judicium) Is an accu- 
- ſation of another in legal form, for a crime by him com- 
mitted. C9. Lit. 123. 6b. 287. b. It fighifies in our Com- 
mon Law, as much as accuſatio with the Civilians ; for as 
jn the Civil Law,, cogaizance of criminal cauſes is taken 
either upon inguiſition and denunciation, or accuſation ; {0 
in our's, cognizance is taken. of criminal cauſes upon in- 
difiment or appeal ; indifiment comprehending both ingur- 
fition and denunciation. An accuſation or appeal, is a law- 
ful declaration of another man's crime (which by Bra&on 
muſt be felony at the leaſt) before a competent judge, by 
one that ſetteth his name to the declaration, and under- 
takes to prove it upon the penalty that may enſue thereon. 
Cowell, | | 
There were anciently ſeveral kinds of appeals, which 
ſeem obſolete at this day ; as appeals of treaſon, which might 
be ſued before the parliament and other courts of Jaw, as 
well as before the conſtable and marſhal, and were deter- 
minable by battle. 2 1n/t. 132. Brad. 118. 2 Hawk. 
P.C,-161. | wp "{ 
But appeals before the parliament are taken away by 
1 H. 4. cap. 14. and thoſe before other law-courts are 
me oblolete. TP | WE 
But as to the juriſdiction of the conſtable and marſhal, 
in relation to treaſons committed out of the realm, it 
ſeems to continue {till in force ; for in the ſeventh year 
of Charles the Firſt, an appeal of treafon, ſappoſed to 
de committed beyond fea, was aQtually commenced be- 
fore the conſtable and marſhal ; who, for want of ſuffi- 
cient proof to clear. the truth, awarded that.a duel ſhould 
be fought between the parties, for the final determina- 
+ of the matter. See Ru/hworth's ColleFt. part 2. vol. 1. 
« 112, 
Appeals de pace, de plagis, and de impriſonamento are 
out of -uſe, and have been turned to aCftions of treſpaſs 
many hundred years paſt; alfo the whole learning of 
ys of arſon ſeems obſolete at this day. Co. Ltt, 
» Q, ' | 
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The' kinds of appeals, therefore, that ſeem to re- 
quire any conſideration at this day, are thoſe of death, 
iceny, and rape, which are capital appeals, and: that 
mayhem, which is conſidered as a treſpaſs. 1 New 

» 122, | | 
_, An appeal of death, which is now chiefly in uſe; is a 
nndictive ation which the law gives a wife againft her 


| agree the Airror, Britton, and Bratton, 


TA * Pp 'Þ | 
who kills his anceſtor, which being the ſuit of the ſubjefk, 
the King cannot pardon. 1 New Ar. 122, _ 
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- I. Who may have an apptal of death. E 
2. When, where, and in what manner an appeal of death 
muft be brought and proſecuted, 7” $8 | 
3. Where an appeal of death may be abated, or not 
' 4 Pleadings in appeal of drath. 


I. | Who may havg an. appeal of death. 


By Magna Charta, (Stat. 9g Her. 2.] c. 34« No mat 
ſhall be taken or impriſoned upon the appeal of a woman for 
the death of any other than of her huſband. © 

It being alledged by fome, ahd eſpecially by Treby 
Ch. J. that an appeal was a revengeful odious proſecution, 
and therefore deſegyed no encouragement; on which oc 
cafion Holt, with great vehemency and zeal, ſaid, that 


he wondered ay Engliſhman ſhould. brand an appeal with 
the name of an odious proſecution ; that for his part he + + 


looked upon it to be a noble proſecution, and a true badge 


cefler, and the comment thereupon in 2 /n/l. 12 Med, 
375: 6 To 
At the Common Law, before the ſtatute 9 Hen. 3. a 
woman as well as a man might have had an appeal of death 
"of any of her anceſtors, and therefore the ſon of a waman 
ſhall at this day have an appea!, if he be heir at the death 
of the anceſtor, for the ſon is not diſabled, but the mother 
only, for the ſtatute ſays, propter. appellum feming. 2 
tnft. 68. _ : 
Fleta ſays, Feemina autem de miorte, viri ſui inter brachia 
ſua interfefti, '& non aliter potevit appellare ; ad my 
2 1n/t. 63, 
2 Inſt. 317. S. P. cites Bratton and Tr 
P, C. 58.6. $. P. | : 1 
By inter brachia in theſe ancieht authors, is ##der/1ood 
the wife, which the dead perſon had lawfully in poſſeſſion 
at his death, for ſhe muſt be his wife bot of _ right and 
in poſſeſſion ; for in an appeal, ne whques accouple in loyal 
matrimony, is a good plea. 2 Infl. 68. —2 [/t, 317. S, P. 
and that there muſt be no gdivearce.——St, PC, 59 a. 
Ne ungque accouple, &c, is a good plea in bar——S. P, 
Accordingly, Br. Appeal, pl. 17. cites 50 E. 3. 15.—— 


2 Hawk. Pl. C. 164. /. 36. ſays, that if the mcaning of - 


inter brachia be according to Sir Edw. Coke, it ſeems at 
leaſt to follow, that if the huſband were divorced from 
the wife at his death, though by a voidable ſentence, ſhe 
cannot maintain an bers oye it is generally holden, 
that a wife who has eloped from her huſband may have 
an appeal of his death ; and Stamford ſeems to underſtand 
enter brachia to be, that the wife ought to have had the 


deceaſed in her view, and to have been preſent at his 


death, which is moſt certainly not neceſſary at this day, 
The judges are ſo far bound to rake notice of this flatute, 
that if -a woman brings an appeal of death of her father, 
or of any other beſides her huſband, they ought ex officio 
to abate it, though the defendant takes no exception to its 
2 Hawk. Pl. C. 166. cap. 23. /. 42. Es 
If a man be killed who has no feme nor ſon, and his 
daughter, ſiſter, or other couſin, who is a feme, 1s his 


heir, and he has an uncle or other male couſin who is not ' 


heir but of the kin, ſhe ſhall not have appeal z for the ſta« 
tute of Magna Charta, cap. 37. is, that none ſhall be 
taken by appeal of a feme, unleſs of the death of her 


l. 68. | | 
: A feme ſhall have appeal where /he fhall bave no dower, 
as where ſhe elopes from her baron. . Br. Appeal, pl. 17, 
cites 50:E. 9.35. per lugleby, 

If a feme brings appeal of the death of her baron, and 
convitts the defi t, and fakes another baron before execu- 
tion, if the defendant gets charter of pardon, this ſhall nc 
be allowed before the' baron "and feme are warned, an 
the feme ſhall have execution rev the cover- 
ture, per Skrene ; but fer 'Gafcoign Ch, J. I 
for the feme has difabled' herſelf by taking . of the ſecond 


and's murderer, e beir at inſt one 
Vo 1 yy ve and hay the beir at law againft one 


baron ; and by the Juſtices, of, B. R." 7. 2 14. 1. She 
| ſhall loſe her appeal be _ 'of the ſecond baron; 
A 


of Eng/ifh liberties, 'and referred to the ſtatute of Glous" 


Staun, 


huſband, and therefore the appeal is loſt. Br. Appeal, 


It is not. ſo, 


for 
the. 
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the cauſe of appeal is, that ſhe wants her baron, there- 
fore when ſhe has another baron the cauſe ceaſes, and 
ceſſante cauſa ceſſat effefus ; and the ſame it ſeems of the 


execution of the appellee. Br, Appeal, pl. 148. cites 
11H. 4. 48. 

If ſhe has judgment of death againſt the defendant, if 
after ſhe abs huſband, ſhe can never have-exetution of 
death againſt him. - 2 Inft. 69.2 Hawk. Pl. C. 164. 
cap. 23. f. 38. S$, P. But fays it ſeems clear, that in 
ſuch caſe the appellee ſhall not be diſcharged without the 
King's pardon, and that he does not find it ſettled what 
ought to be done with the appellee in this caſe ; but it 
ſeems certain, that the King cannot proceed againſt him 
by way of itiditment, becauſe he is attainted already ; 
and therefore it may be properly argued, that the court 
may award execution of him ex officio, or at leaſt at the 
demand of the King ; for otherwiſe he would fave his 
life by reaſon of the attainder by which he is adjudged to 


Joſe it. 


For the death of an anceſtor who leaves no wife, the 
heir only can bring an appeal, and ſuch heir muſt himſelf 
be innocent of the fat, he muſt be beir general according 
to the courſe of the Common Law, and, alſo heir male, 
and in his count muſt ſet forth how he is heir to the de- 
ceaſed. 2 Hawk. P. C. 165. Xs 

If an heir die, hanging an appeal commenced by him, 
it ſeems agreed that no other heir can proceed in ſuch ap- 
peal, or commence a new one ; and it ſeems the ſtronger 
opinion, that if the right of bringing an appeal be once 
veſted in an heir, who dies without bringing any, the right 
of appeal is gone for ever; and if an heir die after judg- 
ment given againſt the appellant, it is queſtionable whe- 
ther his heir can ſue execution. 2 Hawk, P. C. 166. 

The huſband was killed, and afterwards the wife died 
within the year, the heir ſhall not have appeal, becauſe the 
appeal was once given to the wife, ſo that the aCtion was 
once out of the blood, and therefore cannot be given to 
the blood again. Keihw. 120. 

If an appeal be commenced by an heir who dies, hangirg 
the writ, it ſeems to be agreed by almoſt all the books, 
that no other heir can afterwards proceed in ſuch appeal, 
or commence a new one, becauſe it is a perſonal atit:n 
given to the heir in reſpect of his immediate relation to 
the perſon killed, at the time of his death, and like other 
perſonal aCtions ſhall die with him ; but ſome have held, 
that if the fir/? heir dies within the year and the day, with 
out commencing an appeal, the next heir may bring one ; 


but this is doubted by others, and the generality of books | 


ſeem to favour the contrary opinion, as more agreeable 
to the general tenor of the law in relation to appeal, 
which in no caſe, as the ſerjeant ſays he knows of, will 
ſuffer the right of bringing an appeal to be transferred 
from one to another, and compares it to the caſe of a wife 
dying within the year and day in whom the right of ap- 
267 is veſted, no heir ſhall have appeal ; "but that it is 

eld by Sir Matt. Hale, {Hale's Pl. C. 182.] and ſome 
others, that if the firſt heir gets judgment in appeal of 
death and dies, his heir may have execution. But that 
Stamford (St. P. C. 59. b. cites Trin. 16 H. 7. 15. 
doubts this, and ſeems contrary to many of the old books, 
and not eaſily reconcileable with the reaſon of the caſes in 
the books. But whether in this caſe the court may not 
award execution either ex officio, or at the demand of the 
King, may deſerve to be conſidered. Alſo if a perſon 
killed has no wife at his death, and no iſſue but daughters, 
and all thoſe daughters die within the year and day, it may 
reaſonably be argued, that the heir male may have appeal, 


* becaule the right of bringing one never ve/ted in any other 


before ; but ſays he does not find this caſe in any of the 
books. 2 Hawk. P. C. 165, 166. c. 23. ſe. 41. 
An appeal was brought by the /on again/t his father, 
of the death of the mother of the 


or he is heir to the mother, for appeal lies as well of the 
gs Ly a woman as of the death of a man. Br, Appeal, 
. 106. | 
If there be no wife of the perſon killed, then the next 
heir at the Common Law ſhall have the appeal, if ſuch heir 
þe male, but if ſuch heir be a female, as daughter, &c. 
fhe ſhall not have it ; nor ſhall the youngeſt ſon in Boraugh- 


plaintiff, and held good, | 


'F 


| A. PP 
Engliſh have the appeal, though he be inheritable to the 
land. St. P. C. 59. WP | 

An hermaphrodite, if the male ſex be predominant, 
ſhall have an appeal of death as heir ; but if the female 
(ex doth exceed the other, no appeal doth lie for her az 
heir. 2 Inſt. 69. | 6 | 

An infant may bring an appeal, but he muſt proſecute 
it by guardian, and he ſhall be nonſuited upon ſuch guar- 
dian's non-appearance at a day whereon he is demandable; 
but if the infant comes into court, and fays, that he will 
relinquiſh the ſuit, and the guardian inſiſts to continue it, 
the court may diſcharge him and aſhgn another. Mor 
461. H.P.C. 183. | 

But an ideot, or perſon born deaf and dumb, or one 
attainted of treaſon or felony, or outlawed in a perſonal 
ation, ſo long as ſuch attainder or outlawry continues in 
force, cannot bring any appeal whatſoever. 2 Hawk. 
168. H.P.C. 183. 2 Hawh. P.C. 162. | 

If the wife take another huſband either before or pend- 
ing the appeal, ſhe puts an end to it for ever ; and if ſhe 
marry after judgment, ſhe cannot pray execution. 2 
Hawk, P.C. 164. 

Serjeant Hawkins ſays, that infancy, old age, or the 
imbecility of the plaintiff, is no good objeCtion againſt 
bringing an appeal, though defendant loſes the benefit of 
waging battle, and ſo puts him in a worſe condition 
than if the appeal were brought by one capable of fight- 
ing ; for fince the defendant has proper means for his ac- 
quittal, by putting himſelf upon a trial by his country, 
and the imbecility of the plaintiff is wholly owing to the 
act of God, and no ways leflens the injury complained 
of by him, it is not reaſonable he ſhould ſuffer any diſad- 
vantage from it, And agrecably hereto it ſeems ſettled of 
late times, -contrary to the numerous authorities in the 
old books, that the parol ſhall not demur in an appeal for 
the non-age of the plaintiff ; yet it is certain that an infant 
muſt proſecute ſuch ſuit by guardian ; but though the 
guardian be fo neceflary in the proſecution of ſuch ſuit, 
yet if the infant comes into court, and fays he will relin- 
quiſh it, notwithſtanding which che guardian will proſe- 
cute it, they may in diſcretion diſcharge ſuch guardian, 


and aſſign another, it not being reaſonable that an infant 


be bound to continue a ſuit againſt his will, which de- 
mands nothing but revenge, and will be chargeable to him. 
2 Hawk. P.C. 161. c. 23. ſeft. 39. | 


2. When, where, and in what manner, an appeal of death 
mufl be brought and proſecuted. 


By the ſtatute of Gloucefter, 6 Ed. 1. cap. g. which is 
conſtrued to extend only to appeals of death, an appeal 
ſhall not be abated for default of {742 ſuit, if the party ſue 
within the year and day after the deed done, the computa- 
tion whereof, as the law 1s now ſettled, ſhall be made not 
from the day when the wound was given, but from the 
day when the party dicd ; alſo the year and day ſhall be 
from the beginning of the day, and not from the preciſe 
time when the death happened, becauſe regularly no frac- 


] | tion ſhall be made of a day. 2 nfl. 320. 3 1nft. 53+ 


4 Co. 42 b, 2 Hawk. P.C. 162. 


All appeals are local ations, and regularly to be tried 


in the county wherein the offence was committed. 
Dyer 38. % 

But it is ſaid, that if a perſon had died in one countys 
of a wound given in another, the appeal might be brought 
in either of them, and the trial be at the bar by a jury re- 
turned from the body of each of thoſe counties ; but fince 
the 2 & 3 Ed. 6. cap. 2. which enaQts, that the party 
may ſue an appeal in the county where the perſon felonio! 


ſuch county only. 2 Hawk. P.C. 163%. 
Appeals are commenced cither by writ, which 1 ” 
original out of Chancery, returnable in the King's Ben 
only, or by bill. 2 Hawk. P.C. 1 55: ; 4 
_ Appeals by bill may be ſued inthe King's Bench wy” x 
any perſon in aCtual cuſtody, or by having bail filed 10 


| bim there. Cre. Eliz. 605. 


If a man be brought into court either by a void writ of 


appeal, or by a voidable one, . which is —__— _ 


”» 


[Arricken, &c. ſhall die, 8c. it ſeems the trial may be from 


Ws... 

he may be arraigned by bill in ««fedia mareſebal#, .2 
Hawk. P.C. 155. Shin. 634. Wy e 

A bill of appeal lies before juſtices of Eyre, and before 


ſices ſpecially aſſigned, and before juſtices of gaol deli- 
hoes ad foe the fame reaſon, as ſome ſay, before juſtices 


of aſſize ; who by the purport of ſeveral ſtatutes are au- | 


thoriſed to deliver gaols without any ſpecial commiſſion 
againſt any priſoner in the gaol, which they are to deliver, 
or, as it is generally holden, againſt a perſon whom they 
have bailed. See 2 Hawk. P. C. 156. 

If ſome of the accomplices only be in priſon, a bill of 
appeal lies againſt all, which, after the trial of thoſe in 
the priſon, ſhall be removed into the King's Bench, where 
the reſt ſhall be proceeded againſt. 2 Hawh. P.C. 156. 

At Common Law neither plaintiff nor defendant in any 
appeal whatever, could make an attorney except in ſome 
ſpecial caſes, but now by the 3 . 7. cop. 1. it is en- 
ated, that the appellant im any appeals of murder, or death 
of a man, where battle by the courſe of the Common Law 
! not, may make an attorney, and appear in the ſame, in 
the ſaid appeals, after they be commeneed, to the end of the 
ſuit and execution of the ſame. 2 Infl. 313. 2 Hawk. 
P. C. 175; | 

But ic Dons that the appellant cannot make an attor- 
ney till he has once appeared in proper perſon, and that 
if the plaintiff or defendant appear or plead by attorney 
where they ought not, and the court receive the plea, 
and adjourn the cauſe, it ſeems that the appeal is difconti- 
nued, becauſe ſuch appearance was merely void in law. 
1 Salk. bi. Carth. 394. Skin. 48, 670. 

Where an appeal is commenced in the court below, 
and removed into the King's Bench, the appellee is to be 
arraigned de novo on the ſame bill of appeal, and it is not 
neceſſary to exhibit a new bill againſt him in cu/todia ma- 
reſchalli; and if the appellant will not appear to proſecute 
his appeal, the appellee may fue out a ſcrre facras reciting 
the whole matter, warning him to appear at a certain 
day ; and if he make default on that day, the court on 
demand will nenſuit him ; but the appellant may appear 
gratis, and proſecute without any ſcire factas. 1 Rel. 
Abr. 131. 2 Bulft. 19. Skin, 6750. Carth. 394, 395. 

The appellant may be nonſuited for not appearing when 
demanded, at any day of continuance, except a verdict 
hath been given againſt him ; in which caſe by the 2 H. 4. 
cap. 7. he cannot be nonſuited, Noy 88. Latch 173. 
Moor 407. Cro. Eliz. 465. | 


3- Where an appeal of death may be abated, or not. 

The writ in an appeal is an original iſſuing out of 
Chancery, returnable into the King's Bench only : be- 
fore the return thereof the court of Chancer only can 
ſuperſede or ſet it aſide, where it appears to bave ſued 
erronice or improvide, by ſome error extrinſic to the writ 
itſelf ; but for any error or defect on the face of it may 


be quaſhed aſter it is returned into the King's Bench. 
Abr. Eq 416. | ; 


faults appearing on the face of the writz as where the 
ſenſe 1s defective for want of a material word, or where 


it wants thoſe words of art which the law has appropriated | 


or the deſcription of the offence. 2 Hawk. P. C. 184. 


So if in a writ of appeal brought by huſband and wife, | 


the concluſion is in the name of the wife only ; or if the 
writ omits either the name of baptiſm, or ſurname of the 
appellant or appellee, being under the degree of nobility, 
it ſhall be abated. 2 Hawk. P. C. 185. 

Alſo the court will abate the writ when the declaration 
varies from the writ in ſome material point, either as to 


the reign of the King, or as to the county wherein the fact 


1s laid, &c. 2 Hawk. P, C. 184.  _ 
| Ontthe Sp ar of the party the court will abate the 
on ; a8 if he ſhews that there are not fifteen days between 
© !efle and return of the' writ ;- but this he muſt do be- 


fore he bas pleaded in chief, without taking advantage of | 


it. 1 Salk. 63, -1 Vent, 7. 


If the writ or declaration miſtake either the name of 


= or ſurname," or addition of the appellant or ap- 
= ce, "the | appellee” before imparlance may plead it in 

"aement. <dee 2 Hawk, PC, 184 © -* 
| a | 9 


he court ex officio will quaſh the. writ for apparent - 


. A P P - 

But the omiſſion or inſufficiency of an addition, are. 
falved by the appellee's.. coming in and pleading, without 
taking.any advantage of ſuch defet, but by his bare ap- 
pearance. 2 Hawk. P.C. 1 4:4 op 

"The defendant may at the-ſame. time . plead as many 

leas in abatement as he pleaſes, together with matter in 

, and the general ifſue, if he cat do it without repug- 
nancy; and if he be ſuffered to plead any ſuch plea with- 
out pleading with it the general iſſue, the finding it againſt 
him doth not concluge him from pleading the general iſſue 
afterwards, 2 Hawk. P.C. 191, 192. | 

A man was found guilty upon an ind:A4ment for the 
murder of B. B, and immediately his wife brought an ap- 
peal of the death of her þuſband, to which the defendant 
pleaded, that after the death of her firſt huſband ſhe had - 
married another at R, &c. the plaintiff replied, and the - 
matter depending a year, and more, all theſe proceedings _ 
were removed into -B. R. by a certiorari, and the court + 
demanded of him what he could fay why judgment ſhould.” ,. - 
not be given againſt him upon his former conviftion; he © © 
pleaded, that the appeal was ſtill depending ; but it being * © 
brought in another county than where the inditment was 
laid, and there being no continuances entered from one 
term to another, the plaintiff in appeal was non/uit, and 
ſo boy court gave judgment upon the indictment. Dyer 
296. | 

A wan fayencd her huſband, which is treaſon by the 
ſtatute 31 . 8. the heir brought an appeal of murder 
againſt his mother ; adjudged, that it did not lie becauſe it 
was not murder, but treaſon, and the greater offence 
drowns the leſs. Dyer 50. Þ" 

There were three brothers, and the middle brother was 
killed, the eldeſt died within the year, and no appeal 
brought, it was a queſtion, whether the younger ſhould 
have an appeal ; it was not reſolved, though Forteſcue, 20 
H. 6. 43. held he ſhould not, but the 16 ZZ. 7. 15. it is. 
held he ſhould. Dyer 69. | 27x 

A man was wounded in one county, died in another, 
and the heir brought an appeal in the county where his 
anceſtor died : upon Not guilty pleaded, it was adjudged, 
that the vi/ne ſhould come out of each county. er 


Appeal of murder ; Upon Not guilty pleaded, a ſpecial 
verdict was found, that the appellee was not guilty de 
felonia & murdra Tho. Newman ; but ſays, that the ſaid 
Thomas and others firſt aſſaulted the appellee on his own. 
onne near the highway, and drove him to a wall, fo 
that he could go no farther ; and thereupon he wounded 
the ſaid Thomas in defence of his life, of which wound he 


defendant at B, afrofaths in manner and form aforeſaid, 
murdered her huſband ; ad udged, that the writ ſhould 
.abate, for the murder ought. to be laid at the place where 


be died, and not at the place where the froke 1as. given. 
: Appeal 
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county where he died. 7 Rep. 2. 


-, ceaſed, and demanded a gdog, and in entering the houſe, 


they were all preſent and abetting to the murder : it 


therefore it was material, whether Co/ett, againſt whom. 
'3 ; | | 


7 Vp 8 - 


Appeal of murder againſt four, and all of them appeared 
at bar at the return of the writ; adjudged, that their 
appearance doth not make them -in cu/todia mareſchall: ; 
unleſs there is a record committitur. mareſchallo, or that 
they put in bail, So that in this caſe there being no 
appearance, and the. plaintiff being nonſuit for a default 
in the writ, becauſe there was #9 addition to one of the 
defendant's names, it was held, that ſuch nonſurt before 


appearance of the defendants was pergmptory. Cre. | prayed, that the appellant might be admitted to proſecute 


Eliz. 60g. 

In Bwllware's caſe, it was held, thataf a firoke be in one 
county, and the death in an:ther, the appeal may be brought 
in etther county; for though the defendant did nothing in 
that county where the party died, yet the death ſhall have 
relation to the ſtroke, and ſhall make it felony in that 


Appeal of murder brought by the wi ? ; the caſe was 
Sir Charles Blunt came to the houſe of ' Cl-ments the de- 


being vppoſed by Clements, they fought, and Clements was 
killed ; and this appearing upon evidence to the coroner's 
inqueſt; the queſtion was, whether the depoſitions of 
thoſe witneſſes ſhould be given in evidence upon this ap- 
peal z it was objeCted, that they ſhould'not, becauſe not 
between the ſame parties, for the coroner is an ofhcer for 
the King, but the appeal is between party and party. 
2 Rol., Rep. 460. | 
. Appeal of murder, removed by certterari into B. R. and 
the appellant moved to waive his old declaration, and to 
declare de novo in cuſtodia mareſchalli ; but per Keeling, 
clerk of the crown, the appellee ſhall be arraigned upon 
the old declaration. 2 Rol: Rep. 478. 

Appeal of murder ; the defendant pleaded, that another 


time he was acquitted of the murder, but found guilty of | 


manſlaughter ; and now the queſtion was, whether the 
plaintiffin appeal might be nonſuited ; and adjudged, that 
he might not. Moor 407. | 

An infant of the age of nine years was admitted per 
guardianum, to bring an appeal for the murder of his bro- 
ther. Moor 461. : 

Appeal of murder brought by the widow for the death of 
her huſband : upon Not guilty-pleaded, the defendant was 
found guilty of manſlaughter ; then the queſtion was, whe- 
ther the burning in the hand was pardoned by the general 
pardon ; adjudged, that it could not be pardoned, either by 
a general or ſpecial pardon, becauſe the conviQtion was at 
the ſuit of the party. AZoor 571. : | . 

In an appeal of murder brought by the widow, the caſe 
upon the evidence was, one Calfei/d was a priſoner in 
the Compter upon an execution, and eſcaped ; the keeper 
of the Compter coming to the place where he was, and en- 
deavouring to retake him, and he reſiſting was killed, the 
keeper not going back as far as he could, this was held 
wan//aughter only, becauſe the perſon ſlain was m execu- 
tion for debt ; but if he had been in priſon for felony and 
eſcaped, it is murder, unleſs he went back as far as he 
could. 1 Rol. Rep. 189. | 

An infant brought an appeal of murder by his guardian, 
and upon the return of the writ, the guardian being ſick, 
the court was moved to give a farther day for his appear- 
ance ; but it was denied, it never being allowed an ap- 
peal ; and therefore the plaintiff being demanded, and 
not appearing, he was nonſuit, and the defendant dif- 
charged, Latch 171. | 

The huſband was killed at 17. in Montgomery/hire, the 
ww1/e brought an appeal in Shropſhire, being the next Engliſh 
county ; and upon Not guilty pleaded, it was tried by a 
Shropſhire jury, and the plaintiff had a verdiat. It was 
moved in arreſt of judgment, that the appeal ought to 
have been brought in Montgomery/hire, where the fact was 
done, and ſo it was adjudged. Cro. Car. 247. 

Appeal of murder of her huſband brought by the wife 
againſt one C:ett : it appeared by the evidence, that ſe- 
veral were drinking in the room when the man was 


killed with a blow on the head with a quart pot, but it | 


was not proved which of them gave the blow, but that 


was inſiſted, that the abettors were principal |\murdefers ; 


” 


A ©. P 


the appeal was brought, gaye the ſtroke or not, ſince he 
was' preſent and abetting : it was then moved, that they 
all be ;nd:ed, fince in an appeal of murder the defendant 
could not be found guilty of man//qughter, as be might 
upon an indictment ; Þut nothing was done in it, 
Latch x26. | 4 

' Appeal of murder brovght by the widow, and upon the 
return of the writ, the appellee. appeared ; and it wag 


per attornatum, and a warrant of attorney under her hand 
and ſeal was produced and acknowledged by her in per- 
ſon (for otherwiſe it muſt have been proved), and there- 
upon ſhe was admitted to proſecute accordingly, and the 
warrant of attorney was filed, and the appeal was arraigned 
at bar in French; and the appellee being at the bar was 
arraigned by the, clerk of the civil pleas, and pleaded 
; Not guilty, and was bailed corpus pro corpore to appear 
the laſt day of the term, and de die in diem, T, ones 
210. NO 

In an appeal of murder the appellant derlared, that one 
Offley did affault her huſband, and wounded him in the 
county of Huntingdon, of which wound he died in Cams 
bridgeſhire, and” that one Lippon was: aſliſting ; the jury 
found, that Lippon gave the wound, and that Offey was 
aliſling : it was objeCted, that the declaration and the 
verdiCt muſt be certain, otherwiſe no judgment could be 
given; but here the verdit found another perſon gave 
| the ſtroke, and not him againſt whom the appellant had 
declared. Per curiam, The ſame objection may be made 
[to an indiment, which ought to be as certain as a count in 

appeal ; but he who gives the ſtroke, and he who afliſts, 
are both equally guilty : then it was objeed, that the trial 
| was by a jury of Cambridgeſhire, when it ought to be of 
both counties. Sed per curiam, By the ſtatute 2 & 2 £4. 6. 
£. 24. an indictment found by a jury of the county where 
the death happens, ſhall be as effeCtual in the law, as if 
the ſtroke had been in the ſame county where the patty 
' died, 3 1d. 121. 

An infant by F. 8. his prochein amy, was admitted to 
bring an appeal of murder againſt the defendant, and this 
as next heir to C. C. who was murdered : at the day of 
| return, B, R, was moved againſt the ſheriff, that he 
might return the writ, who acquainted the court, that 
| the znfant, who was the appellant, and fome of his rela- 
| tions, required him to deliver the writ back to them, 
which he did, and that it was uſual ſo to do, for an in- 
fant may diſavow his guardian or his ſuit; but adjudged, 
that both the writ and ſuit are ſubjeCt to the direction of 
the guardian, and that the infant can no more diſpoſe of 
the writ than he can proſecute it ; it is true, he may be 
; nonſuit either before or after appearance, but the appellee 
| muſt be arraigned at the ſuit of the King ; he may like- 
wiſe diſavow the ſuit, and then the court may diſcharge 
| the guardian, but it is a contempt in the ſheriff to deliver 
.the writ back without any authority ; and he was fined and 
committed, though the clerk in court offered to under- 
take for the fine ; and the Chancery being moved for a new 
writ of appeal, it was denied,, 1 Salk. 176. 


4» Pleadings in appeal of death, and puniſhment far @ 
te alſe appeal, . | 
| In appeal of murder the appellant muſt declare the 
fat; (2) in what place of the body; (3) the year 
(4) the day ; (5) the hour ; (6) the time of the fats 
(7) the town or place where the deed was done ; (8) with 
| what weapon ; therefore where it was faid circa horam 
undecimam, &c. an appeal of murder was abated ; it ſhall 
alſo be abated for falſe Latin, omiſſion, or any other mat* 
* bj coi, in favorem vite. Egerton verſus Morgan, 8 
Hit, . , 
| By the ſtatute of 1g cath cap. 9. if an appeal declare 
the deed, the year, the day, the hour, the time of the 
King, and the town where the deed was done, and with 
what weapon, it ſhall ſtand in effet. FEY . 
The declaration muſt ſet forth the offence with the 
| utmoſt certainty, and likewiſe deſcribe it by ſuch word 
of art as the law has appropriated to the purpole ; there- 
fore if the words felonice 1n any appeal, murdravit in an 


—— 


al of murder, rapuit in an-appeal of rape, cepit in an. 
| 3ppea of murder, rapuit in an-appeal of rape, = 


A'P P 


p of larceny, mayhemiavit in an aqperl.of mayhem, 
ited, he cannot be ſupplied by any circumlo- 
cution. 


certain enough by ſhewing that the wound was given in 
the left- part of the- belly, or 'of the ſide, or in the left 
leg, &c. 2 Hawk. P. C. 177. $6 bir 
If the appellant wants any of thoſe requiſites required 
by law in a perſon who brings an appeal, it will be a 
good plea ; as that a woman was never lawfully married, 
that 4:. B. is heir at law, and not the appellant, Zc. 
.2 Hawk. 193. FD | : | $$ \\ 
Auterfoits convi of manſlaughter is a good plea to an 
appeal of murder for the ſame killing. - Carth. 19. 
A retraxit of an appeal is a good-bar of another for the 
ſame thing, and ſo alſo is a nonſuit z and according to 
ſome. opinions, ſo is a diſcontinuance after appearance, 
but not before. 1 Salk. 64. Cro. Eliz, bog. 1 Sid. 32. 
1 Bulft.,141. Cro. Fac. 283. Yelv. 204% 2 Hawk. 
. C. 196. > | 7 Bo | 
1 A ls of all manner of aCtions, or of all actions cri- 
minal, or of all aCtions - concerning pleas of the crown, 


or of all appeals, or of all demands, is a good bar of any | 


appeal ; but a releaſe of all perſonal aQtions does not bar 
_ an appeal of felony, being an aCtion of a higher nature: 
Cro. Fac. 283. Yelv. 204. 2 Hawk. P.C. 196. 

If the appellee pleads a ſpecial plea, which does not 
amount” to a confeſſion of the fat, he muſt at the ſame 
time plead over to the felony, except in ſpecial caſes ; 
as where ſuch plea would be prejudicial to him, or where 
ſuch plea declines the juriſdiftion of the court. 2 Hawk, 
P. CG. 196. Carth. 50. ; 

In an appeal upon the death of her huſband againſt ſe- 
veral defendants, who- pleaded ſeveral pleas, and ſeveral 
iſſues being joined, the plaintiff was nonſuit as to one of 
' them ; adjudged, that ſhe ſhall be diſcharged, and that 
the others, who were not tried upon this appeal, ſhall be 
_ arraigned upon an inditment at the ſuit of the King. 
on Eliz. 460, ERS by th g 

n an appeal of mur rought by the wife againſt ſe- 
veral nh £ the death of her Ne Nah NG ad- 
judged, that both principal and acceſſaries muſ{ be joined 
en the appeal, and there muſt be but one appeal; for if 
more than one is broughe, all but 'the firſt ſhall abate ; 
and if one appeal is brought againſt ſeveral, and they all 
| make default As one, yet the plaintiff muſt declare 
againſt them all. 4 Rep. 49, JA | 

In an appeal of murder of the death of her huſband, 
brought againſt Margaret Oldcaftle, ſpin/ler, ſhe, before 
the return of the exigent, appeared, and. pleaded, that ſhe 
was a gentlewoman, and not a fpinfler, for in truth ſhe 
was the daughter of Sir Edward George, and her huſband 
was likewiſe a gentleman z adjudged, this was not a ſuf- 
ficient additicn, but becauſe ſhe had appeared, and brought 
a ſuperſedeas to the exigent, ſhe was now eſtopped to 
plead this 71/nomer to the appeal. Dyer 188. E 

In appeal of murder brought by the wife for the death 
of her huſband; the appellee pleaded, that ſhe was never 
lawfully married to her huſband, but did not plead over to 
the felmy ; adjudged, that this plea being to be tried by 
the or dinary upon Tis certificate, whether the marriage was 
lawful or not, in ſuch_caſe. the defendant need not plead. 
over to the fel;ny; but where the: plea is triable by the 
Cons Law, he muſt plead over to the felony, Cre. Eliz. 
The wife brought an appeal againſt; the defendant for 
the murder'of __ Fa 1 pa againſt }/, W, late 
of the par /b of St, James, Weſtminſter ; the defendant 
m his proper perſon craved yer of the writ and the return, 
and then per TS. attornatum ſuum-pleads in abatement, 
that there is a pariſh named St. James's within the bberty 
of Weſtminſter, but no pariſh named Se. James's, Welſt- 
minſter only; and upon demurrex to this plea, the defen- 
_ dant had judgment, becauſe the plaintiff by bis demurrer 
| had confeſſed there was no ſuch-pariſh,; therefore the: plea 
| 1 good; but it being pleaded per attornatum, 'it ought - 


that | huſband againſt the Earl of Sou 


l * k i * | R 
«ate 
| void, and of conſequence this cauſe being adjourned till 
next term, it was diſcontinued- by that adjournment. x 


Me Se on - hoe hong, boring v1fftng age Jie 
'The.. Lady Gray. brought, an appeal of murder. of her 
Southe 5 and it was agreed 
in this caſe, that a nonſui? of the appellant, after appearance 
in-p perſon, is pefemptory, butnot before appearance; 
but Kelynge, ſerjeant, infifted, that there was no Uiffer- 
ence, becauſe the appearance of the appellant. is. never en- 
tered on record, for he ought always to be ready in pro- 
pria perſona, and-ig.demandable every hour, and, ſhall he 
nonſuit if he doth, not_ appear, and. therefore, prayed, that 
the Lady Gray might be demanded. . $:d. 32. _ 


| In an appeal of murder, .the defendant pleaded a con- 


 viction of manſlaupbter at the gaol-delivery at the Old Bailey, 
and that he was \veake bis clergy, but did not ſhew-: 
what authority \n Bailey was held ; and 
now it was | 
and. there was no demurrer: Sed per curiam, t 
 pellant cannot amend,-and the reaſon is:the ſame why, thi 


court at the © 


a new roll, whereas in other caſes the. amendments are all 
| in per, _ no ſtatute extends to amendments in appeal. 
4 419@. 159, SLE x 
In an appeal of murder againſt John Laws, brought by 
. Hilſon, the brother of the deceaſed, who counted againſt the 
defendant, for that he in parochia of St. Giles in the Fields, 
&c. on ſuch a day, circa horam primam, &c, did affault, 
&c. and in et ſuper ſuperiorem partem of his belly near 
his breaſt, and: the middle part of his bod orcas. 
pugit & inforavit, dans ei vulnus mortale, &c. the defer 
dant craved oyer of the writ and return, and then demurred 
in abatement, and pleaded over to the felony adjudged, 
that circa horam primam is certain enough, for the law 
will not tie a man up to an exaQ minute ; that ;n & ſuper 
ſuperiorem partem was likewiſe a ſufficient deſcription of 


61 mortale vulnus, was more certain than dedit ; and though 
it is required, by the ſtatute of Gloucefer, that a will ſhould 
be ſet forth, yet the faCt is well alledged to be done in a 
| pariſh, for it ſhall be intended a vill, though there may be 
more than one in a pariſh z but Trin. 11 Ann. as to this 
laſt point, it was otherwiſe ; adjudged in the Caſe of Fig- 
drington verſus Charleton, 1 Salk. 59, > 

- Liſle was tried. at the afi/es in Cumberland for the mur- 


and immediately the brother of the deceaſed lodged a bill 
o appeal of the murder, and ly wag that it. might be 
led, and that the defendant might be arraigned ; where- 
upon Liſle prayed the benefit of clergy ; then the bill was 
read by the counſel, and Lifle appeared, to. be bailed, 
but would not plead to it, ſo he was remanded to gaol 
quouſq; &c. afterwards all theſe proceedings heing re- 
moxed. by a certiorari into B, p- in Hil. 8 Will. 3. and 
Lift being brought. to the bar by habeas corpus, and after 
the return thereof was read, the an moved for a 
copy before it was filed, but it was denied: till filed ; and 
as ſoon as that was done, LZ:fe prayed his clergy, to hin- 
der which the appellant took exceptions to the mdifiment, 
trial, and conviftion, but he was not allowed to do it, be- 
cauſe this was the Wig' record, and the appellant was no 
party to it, and it did not appear but that Ziffe mighe 
have releaſed errors to the King, Then he moved to be 
bailed, which. the appellant oppoſed, unleſs he might. be 
permitted to. arraign the appeal, or unleſs Zifle would 
give bail-to it ; for if he ſhould be at large before the ar- 
raignment,' the appellant could have no l oat to bring 
him in again ; beſides, he. was found guilty of mar/laugh- 


very true,” by juſtices of oyer _ and terminer, but. B. R, 


| fide: to appear: de.;gie in diem ; and. at another day the 
King's ſ6licitor. moving for. judgment againſt hjm u 
the indictment, he prayes his clergy ; adjudged, that if 
wary rae Ahn poracdry 

.to him there; it is true, it was prayed there, but not in 2 
| has manner,' becauſe he was never called by the court 
to judgment ; ſo that it being now prayed again, the court 


. 


Vot to haye been received ; but it .bcipg received,: it, is 
"You LN ae, On AU TAS Oe] 


| ! | to judgment without aſking him what he 
| cangot proceed & judgmer LI a: RN 


— 


q to amend it, for iſſue was pot Js 
e Aa 


appellee ſhould not ; in this caſe, if he amends he makes 


the wound z and. that percuſſit, pupugit & inforavit, dans 


der of one Armſtrong, and found guilty of manſlaughter ; 


ter, and for" that reaſon could pot be bailed, which is 
may. bail him, and accordingly be was bailed on the crown * 


e 'afſiſes, it ought not to be denied 


 feare facas returnable on a common day, and the ſheriff 


— 


_ Hath to ſay why judgment ſhould not be given ; and this 


| the appeal being commenced before the j 


"there muſt be a ſpecial warrant of attorney filed ; and that 


tis a diſcontinuance; and now Liſle moving again to be 


| time to find bail and plead, which was granted; and at 
| that day he pleaded the inditment and conviction of man- 


_ jadgment being given upon it ; that at the time of the 


. towed, cou 


ought to be fifteen days between the tgfte rand return; but 


+ 0 


being now aſked by the court, his clergy was allowed, 
and the ordinary returned guod legit 3 whereupon he was 
burnt in the hand, and then moved to be diſcharged, but 
that was denied, for he muſt till ftand upon his recog- 
nizanice, and that he ought to ſue out a ſcire factas againſt 
the appellant, if he would have the appeal diſcharged, and 
nonſuit him if he did not appear; whereupon he brought a 


not making any return, he moved again to be diſcharged, 
which was denied, till he could procure a return, or get 
"the appellant gratis to appear, who afterwards appeared 
accordingly, and the appeal was read de novo in French by 
the appellant's counſel ; and the clerk of the crown being 
likewife to arraign him upon the roll, he objeQted, that 

ages of cyer and 
ferminer at the afſiſes, and not deternyned by them, it 
was now Uiſcontinued, and by conſequeiite no appeal de- 
pending now in court ; but adjudged, that it was not dr/- 
* continued, becauſe by the return of the certiorari it was 
continued, and becauſe it came in by certiorart it was ar- 
Taigned on the crown fide ; and it being a queſtion -in 
what manner the appel/ant ought to appear and proſecute, 
it was adjudged, that every appeal muſt be commenced in 
perſon, but may be profecuted per attornatum, for which 


if the plaintiff appear by attorney, when he ought not, 


bailed, he was committed to the marſhal upon the appeal, 
and ruled, that a recognizance muſt be taken to the King, 
in which the bail mutt be bail body for body ; but Ze 
prague the opinion of the court, defired to ftand upon 

is old recognizance till another day, that he might have 


ſlaughter at the afſiſes, and that it was removed into B. R. 


conviction the was, and yet is, a clerk, and that he then 
prayed his clergy, and offered to read as clerk, if the court 
would have admitted him to it, and that die Lune, &c. poſt 
craftinum Pur. laſt, being demanded by this court, why 
Judgment fhould not be given againſt him, he prayed his 
clergy, 'which was allowed, and that he read as clerk, 
was burnt in the hand; prout per recordum, &c. with the 
uſual averments; and as to the felony and murder, he 
pleaded Not guilty, The appellant repiied, that he de- 


manded the appellee to plead at the afier,” which he re- | 


fuſed ; and upon demurrer to this replication, the queſ- 
tion was upon the plea in bar, whether a conviation of 
manſlaughter, on. an mdiftment for murder, and clergy al- 
F be pleaded in bar to an appeal precedent or 
concurrent with the indiftment ? "The counſel for the ap- 
pellee inſiſted, that this was a caſe at Common Law, and 
not within 'the ſtatute 3 Her. 7. c, 21. becauſe that flatute 
extends only to an appeal ſubſequent to-the indiftmeut ; but 
this appeal is current with the mdiftment, and precedent to 
the-convittion, becauſe the ſeffions being as one day in 
hw, both the indiftment and the appeal are returned as 
of one ſeſſions, and this makes one current with the 
other ; but adjudged, that at Common Law auterfoits ac- 
quit or convitt, was a good plea in bar to an appeal, 'and 
the law would ftill have been the ſame, if it had not been 
altered by that ſtatute, by which this is made no plea, 
wnleſs clergy be thereupon had : . now this ſtatute extends to 
all appeals in general ;' and praying the clergy, is having it 
within the meaning of the ſtatute, becaufe by ſuch prayer 
- the appellee hath done all in his power to do, and the 
default of 'the court, in not granting it when they ought, 
Fhall not turn to his prejudice ; therefore this plea was ad- 
Judged good. x Salk, bo, © ORE 
In an appeal of murder by writ, there were but 


wards would have taken advantage of this defeQ, for there 


adjudged, thar this is cured by his appearing and pleading 


| in'chief; for the reaſon of the fiſteen days 1s, becauſe the } France, and Ireland King, d: ender of 


"defendant may have' ſufficient time to come into court, 


't Salk. Go. © 


”_— 
— 


| 


eleven | 
days between the ze/te and return ; the defendant pleaded } 
_ a convittion of manſlaughter, and clergy had, and after- 


} &c, in the =——_— year of the 


* 


APP 


which computation, the defendant may come hither fron 
the moſt diftant 


part of | England; thetefore he ſhould 
ſpecially, before he had pleaded ## chief, 
In appeal » murder, the counſel offered a warrant «f 
attorney for the appellant, but it was diſallowed, be 


have pleaded this 


he muſt count mm propria perſona ; then the counſel ar. 
raigned the appeal in French, and delivered the roll in Ly. 
(tin, and it was per attornatum; 'it is true, the appellant 
was preſent in court ; but if he had not been preſent, it 
[would not have been peremptory, becauſe it is only a nan- 
ſuit before appearance; but being 


eſent, the court al- 
lowed the words fer attornatum to be ſtruck out of the 


roll, becauſe it made the declaration agreeable to the 


truth of the fat. 1 Salk. 64. ' | 
By Common Law a defendant may recover damages for 
a falſe and malicious appeal, againſt the appellant and his 


abettors, by a writ of conſpiracy, or ation on the caſe, 
Co. Lit. 283. | | 


| And by flat. Weſim. 2. cap. 12. it is enaQted as fol- 


loweth : ** For as much as many through malice, intend- 


ing to grieve others, do procure falſe appeals to be made 


of homicides and other felonies, by appellors having no- 


thing to ſatisfy the-King for their falſe appeal, nor to the 


parties appealed for their damages ; it is ordained, that 


' when any being appealed of felony ſurmiſed upon him, 


doth acquit himſelf in the King's court in due manner, 
either at the ſuit of the appellor or our lord the King, the 
juſtices before whom the appeal ſhall be heard ſhall puniſh 
the appellor, by a year's imprifonment, and the appellor 
| ſhall nevertheleſs reſtore to the parties appealed their da- 
mages, according to the diſcretion of the juſtices, having 
reſpeEt to the impriſonment or arreſtment that - the party 
appealed hath ſuſtained by reaſon of ſuch appeals, and to 
the infamy that they have incurred by the' impriſonment 
or otherwiſe 3 and ſhall nevertheleſs make a grievous fine 
unto the King ; and if peradventure ſuch appellor be not 
able to recompence the damages, it ſhall be enquired by 
whoſe abetment by malice the appeal was commenced, if 
the party appealed deſire it; and if it be found by the 
ſame inqueſt, that any man is an abettor through malice, 
| he ſhall be diftrained by a judicial writ at the ſuit of the 
| party appealed, to come before the juſtices; and if he be 
lawfully convifted of ſuch malicious abetment, he ſhall 
be punrſhed by impriſonment and reſtitution of damages, 
as before 1s faid of the appellor.” 

Mr. Serjeant Hawkins fays, there is no doubt but that 
by the expreſs words of this ſtatute, wherever the appel- 
lant or his abettors are by the purport thereof to render 
damages to 'an appellee, they are alſo-to be fined to the 
King, and impriſoned for a year. Alſo it ſeems clear from 
| the general purport of the books, that an appellant appear- 
ing to have brought an i!l-grounded appeal, whether of 
felony or maihem, ſhall be fined in many caſes wherein 
he is not liable to render damages by the ſtatute above 
"mentioned; as where he is nonſuit, either againſt all or 
| part of the appellees only, whether after, or, as ſome bave 
holden, before appearance ; or where the writ abatesthrough 
the default of the appellant, in wilfully ſuing by a wrong 
name, or a vicious writ, &c. and even a feme covert ſu- 
ing an appeal known by-her to be groundleſs, as for the 
death of a huſband whom ſhe knows to be alive, ſhall be 
fined. But it is certain that where a writ abates by the 
aCt.of God, or for any other cauſe no way imputable to 
the appellant, he fhall neither be fined nor amerced. Alſo 
it is certain, that an infant in no caſe is to be fined for 2 
falſe appeal ; but ſome have holden that he may be amerced, 
which is contradiQed by others, who ſay that an infant 18 
no caſe can be amerced. 2 H. P. C. 204. | 
Wilts. Be it remembered, that at the general delivery 
of the gaol of the lord the King, in the county of W. bzld 
| % the ſaid canniy at, &c. in the county aforeſaid, the day p 

ge of our fo lor 


George the Third, by the grace of God, of Great ritain, 
rge the > by the grace Faith, &c, be- 


&c. juſtices of our ſaid 


computing twenty-miles to a day's journey, according to 


fore Sir 'F, P. and A.D.. f : 
lord thr King, affigned ta hold plea 


» &c. and Juftices 9 fr 


- 


againſt the peace of 


 maiming, the court. may increaſe damages, on view. of | n 


» his a! hr 


Gyn Fr 
; &c. and. 


FU 


EF 


ſaid bill, the. is to ny 4.0: 
which itl follows un theſe —Y 
2 Fke v3. B. late. ld 4 's "th 


in bis. prop 
EZ: entleman,. ls Els date 4 hg rap ahi of 
heriff of the any. of W. afareſaid, being to the 
TH braught in their proper per ſons, oo death "4 the ſaid. 
. B. his ſaid father ; for that, a4 þ4 D. not 
ing God before his eyes,. hut being maved and ſeduced by t 
the in/ligation of the dewil, on the day, &c.. in the year of 


n, &c. with ſorce and arms, &c. at ' the pariſh of, 
EY the uy 7 W, afar, aid, that is to ſay, in a 
@ertain place called, &e. in the King's highway, there, upon | 


e ſaid ]. B» #1 the peace of God and of pur aid lord Fr e 
teh 4 and there being, felpniquſly, wilfuly ly, and 0 
malice forethought, made an aſſault, en the "ſaia 
a certain pi by of the value of ten ſhillings, then and there 
charged with gunpowger and a leaden bullet, which þ1 i/tol 
the Jaid R. D. #7 his right. hand then and there had, - fe+ 
Jonioufly, wilfully, and of his forethaught malice, direfted 
ainſt the ſaid J. B. be ſhot off and 
= aid leaden bullet, by force of- the ſaid gunpowder out 
of the Piel aforeſaid, i as aforeſaid diretted, hat and dif- 
charged, the ſaid ]. in and upon the righ ght fide of the 
breaf of him the ſaid J. B. af his right ſhoulder, then 
end there Jahnianfys alfolls and of his malice forethought, 
firuch, ny and woun 2d, and then and there the ſaid 
& D. with the /; of pig ry ye 
id piſtol as afarejaid, in and upon the ſais 71 e 0 
rae” breaſt of Lf car t « ſaid ]. B. near his God #4. ſhoulder, ' 
feloniouſly, wilfully, and of malice Lk ht, os os the 
ww; B. one mortal wound, of t pth, &c, 
of which ſaid mortal wound FA B. ther and there 
mnftantly died. And the ſaid }.. ws ſaid day, &c. in the 
ſame year, at, &Cc., aforeſaid, - is the place eforefaid, and 
in the King's highway Sw e/eid,. there feloniouſly, wilfully, 
and of his. malice forethoug ht, was preſent, abetting, aid 
ing, comforting and morn/gining the ſaid R. ta the felony 
and murder aforeſaid, in manner and form afe if to of; 
and commit : and. ſo the ſaid 'R. D. and }. E. the fa 
]. B. in manner and. form afor, aid, ſconioufy, OH, 
and murdered, 


and of their malice  forethqught, 
our ſaid brd 4 pom his crown 
= dignity, &c. And as ſoon as the ol #74 clans the ſaid 
TY and murder had comonittede they d; 0. the ſaid 
fon and heir of the aid ]. B {4b pur it after 
Fs faid felons, &c. if the ſaid R get Ns the 
felony and murder aforeſaid ſo as id done, are willing 
to avow and affirm, then the ſaid J. B. is ready the ſaid 


felony and murder againfl them the ſaid R. D. ang ]. . to, 
Prove, according as the court of aur ſaid lard the now King 
here ſhall conſider thereaf, and hath found Pleages 20 Mjecaty 
bis appeal, &c, 


S, 


Appeal of ,maihem, Ts _ Fecubng. on one. that hath 
maimed another z . but this. being ge clouy, it is. 
in a manner bue an ation of treſpaſs ; 1 nothing is re-. 


covered by it but damages. .In aCtion of JAflault and, 


the mathem, &fc, and tho ng maihem is not felony, in 
ts 


Mpeal and inditmen maibem the words felanice | 3 


hemavit axe. neceflary, 3 Inft. 63. ___— calls ap- 


” n mathem appelium de plagis et mahemio, and writes Þ. 
e chapter upon it... 


«3. trad. 2. cap. 24» Inan 
appeal of maihem. the GS: plead, that the plain 
had brought an, aRion. of treſpaſs againſt him, for the 


= Nd hnſs and had recovezed, and damages, Ivan, 


this was a of 
_ in Ap ations. gn only ae Crs - 


be. recovered. 
heme TN endants, 1 
them pleaded, For openly fee ants, ave ff 


ts, wy 7 | 


)| hem; 


iſcharged,' aud with | bod 


os fr þo ſhot and diſcharged from the | 


3 be-. | omni HP. C.18 


85.n0 dufb pecion 08.006 of, 


thei appellees, and if it ſhould be found, that there was fuch 


a perſon, then he to" the mathem ; ad- 


Ra i ore th, 


[0 evi hal fan and opp-qpj the 
of | plea Net guilty mak 
-.1o an des of rey efe NS t 
4] the fame plaintil tan; fade efanit, hot- 
tery and toournd pandora x and had judgment :and 
©: | exon and fat NN owledged. on record tor 
| $98 marks damages int ion, and ' > that .the 
roke and wounding | in exiep. of treſpaſs, and that jn 
the appeal of maihem, was n_ demugrer 40 
this plea, 23 0y money 4 ne ny et 
was no thoug an 
the ſtroke od wound ag "Tone, &c. oe had "mh 


UnxTeds that apy: damages were given for the maibem, or 

it was given in evidence 3 but adjudged, that in al 
action of aflault the j Jury is to give. damages accordiug to 
the hurt which was done, and it ſhall be intended a macherr: 
at that time ; and ther Fore it wy rid, that this. oppaal 


wud not lies 1 Hot ©.) wha 
In an dike rl an the a lee pleaded 5 Irt abate- 
ment to the writ, and LLewiſe caded over -to the mai- 
adjudged, that he hath by this means loſt the be- 
nefit of is = to the writ, becauſe he @pght not to have 
pods over to the maihem, nor in any caſe Huggter: his. 
ife is in danger. cor 628. 
Appeal of rape, Lies where a rape is committed on the | 
y of a woman. 3 inſt. 30. . 
By the Common Lay, any- virgin, miſa.on- widow, 
might bring an appeal of rape apaind pp any one- who had 
raviſhed her, though ſhe were his nicf; but-a lawful wife 
could never bring ſuch appeal without. her; Wy 3. and 
by the Common: Law, the raviſher wes ” ſu s 


2 1 . 180. S woes tage? +: 
the jp AE 


Co. Lit. 7 
ut by the ſtatute of /Y2fm. 1. cap. 13 

committing ; a rape was. reduced to. a treſpaſs, and Puniſh- 
fk lo the ſame manner with other treſpaſſes,: till- the 
of the ſtatute of JYe/m. 2. cop. 344 by-which:it 
aps _—_ ed, That whoever raviſhes any. woman, ie ſhe did 
not conſent before or after, ſhall have judgment ON life and 
member z and though ſhe ay” 4 w after, ſhe ſhall have jude - 
ment of attaint at the King' t it is obſervable, "that 
this ſtatute does not xr = __ old Common Law in re- 
lation to ſuch appeals, as it would have done if it had 
only repealed the ſaid ſtatute of + 2. 1. but. makes 2 
al wol'ay. concerning NG} from = » it —_— ry 
ap ff TP 2 which are-1 y given by this ſta- 
tute, cacr wp th ude contra. formam Hatuti. 2 Hawk. 
» Us 172, | 
In appeal ts rape, the defendant. Was found guilty, 
and. Va in priſon, ſeveral exceptions were” taken-to n 

Fog nc od oe yo it ſet nyt teuen the defn- 

| on iuch a » Ic. felonice  rapuit ant," 4 
cam defloravit it & carnaliter cognovity but did not fay /elowce 
& carnaliter' cognovit ; beſides; jit was not averred,. that 
ſhe did not conſent before nor aſter the fa@; 'but thoſe 
points were not reſolved ; however it yas held, that though | 
formerly the defendant might have his clergy, it is-now 
taken away by the ftatute 18 Eliz. c. 17. but the-Queen 
may pardon the impriſonment, and burn in the _ 


; ooh A -f., LEY without her huſband, may being « abpeal 
of rape - and the fatute 11 Hon, 4+ cap. 13. gives power 
where. a woman , 1s raviſhed, and afterwards pany ito 

it for a. huſband, or a father, or next of kin,[there being | 
d, to.bripg appeal 4 rape; ſee the 9o 60g in 

ach be attainte at the ſuit of 

Saree Boſe . 6, Par Pg Sunn ne 


ht the is Vinh to lenge ann, dower, 
WE 4" x Ras be-:3..6 1 ._ c. 13-.enaQts, enaQts, that a of 


raþe ſhall 1 gh but' by far. 
pm. 4. £36 po wg to. w——_ ence, no time is Ji- 
mited for the proſecution, ſo. - 1 legp be - brought in 
Appeal of rape is to 
the county Re EST and if a 
aulted in.oge county and raviſhcd in another, 


U 4 nan _ ſhe Was Fa- 


» f 4 v 
She. Form 


A P P: 


Form of an appeal of rape. 


A. B. of, &c. in his r perſon, earneſtly appeal: 
C. D. late of, &c. in Ng &c. —— ” the 
form of the flatute made in the parliament of the lord Rich- 
ard the Second, King Bice land, in the fixth year L his 
reign held, &c. for that, that is to ſay, that the faid C. D, 
the day and year, &Cc. at, &Cc. in the county aforeſaid, M. B. 
wife of the ſaid A. B. felonioufly raviſbed, and her carnally 
knew, againſ! the flatute aforeſaid, &c. and as ſoon as, &c. 
and this (felony and ra | fps ') the ſai A. B. ts ready to 
prove againſt him the ſaid C. D. as the court, &c 


AFppeal of robbery, Is an ation which a perſon robbed 
of goods may bring againſt the felon, in which there ſhall 
be a reſtitution of the goods, and the offender is to ſuffer 

ſuch puniſhment as if he were convicted at the ſuit of the 
King. H.P. C. 184. Latch 127. Te 

An appeal of robbery is a remedy given by Common 
Law, where a perſon is robbed of his goods, &c. to have 
reſtitution of the goods ſtolen ; as they could not be re- 
ſtored by inditment at the King's ſuit, this appeal was 
yacrgen neceffagy. 3 In/t. 242. 7 

n ey 
whoſe the goods were that were ſtolen, and what the 
price of them was, and that the words 
made uſe of. 2 Hawk. P.C. 177. 


» 


They who are robbed of goods, in which they have a 


ſpecial property, as churchwardens, carriers, &c. may 
maintain an appeal of Jarceny, and may either bring it 
erally for their own goods, or ſpecially for the goods of 
FS. &c. in their cuſtody. 2 Hawk. P.C. 167. 
_ If a man robbed make fre purſuit after, and appre- 
| hend and profecute the felon, he may bring appeal of 
robbery at any time afterwards. Staundf, 62. 

And if one man robs ſeveral perfons, every one of 
them may have an appeal : likewiſe if the robber be at- 
tainted at the ſuit of one, he ſhall be tried at the ſuit of 
the reſt, ſo as their appeals were commenced before the at- 
tainder, Danv. Abr. 494. In appeal of robbery, the plain- 
tiff muſt declare of all the things whereof he is robbed, or 

_ they ſhall be forfeited to the King; for the appellant can 
have reſtitution for no more than is mentioned in his ap- 
peal. 3 Infl. 227. | 

A perſon robbed preferred an indiftment againſt the 
robber within a week after the robbery was committed, 
and within a month afterwards he brought. an appeal 
againſt him for the ſaid robbery ; upon which he was out- 
lawed, and thereupon he moved the court to have reſti- 
tution of his goods : Cook vouched the year-book 21 Ed. 1. 
16, where the reſtitution was granted upon an outlawry 
in an appeal for robbery ; but the principal caſe was not 
reſolved. 2 Leon. 108. ts 

Appeal . againſt two accefſaries, brought in the 
county 4 - where the robbery was done, in which the 
plaintiff ſet forth, that the principals named in the writ, 

| and who were attainted, did commit the robbery in the 
county of W. and that the defendants did feloniouſly abet 
them in Zondon ; it ſhould have been in ſome place in the 
county of W. and for that reaſon it was adjudged, that the 
 appeaFſhould abate, Dyer 38, TS 

Adjudged, that an appeal for robbery may be brought 
by the party robbed twenty tags after the offence com- 
mitted, and that he ſhall not be bound to bring it within 
a year and a day, as he muſt do in an appeal of murder. 
4 Leon. 16. ? 

| Appeal of burglary againft B. B. he was found guilty, 
and before judgment was given the appellant died ; it was 


moved, that judgment might he given for the Queen |. 


upon that verdict, and that the declaration in the appeal 
_—_ ſtand inſtead of an inditment : it was not reſolved. 
2 Leon. 83. Broo#s Caſe ; but my lord Coke, who reports 
_ the ſame caſe, tells us, that it was moved in arreſt' of 
judgment, that the count was inſufficient, becauſe the 
2 
break and enter, which is a word of no fignfication, it 
ought to have been burglariter or. burgulariter, and for that 
reaſon it was held i, and that the party ſhould be dit- 


| charged ; reſolyed;alſo, that if the count had been ſuf. 
{ cient, and the defendant had been convicted at the fuit 


appeal of robbery, it is neceſſary to ſet forth | 
felonice cepit be | 


| had ſet forth, that the defendant burgaliter did | 


| trary to this aQ, or r 


APP 


of the party upon the appeal, he ſhall not again be im- 
——_—_ for the- lame otfence at the ſuit of the King, 4 
ep. 39- OT: Pod <-> 1# 

if the count or declaration in appeal of burglary be ſuf. 
ficient, and the defendant is convicted at the ſuit of the 
party upon the appeal ; he ſhall not be again impeached 
for the ſame offence at the King's ſuit. 4 Rep. 29. 
By Flatute 21 Hen. 8. cap. 11. the like reftitution of 
ſtolen goods may be had on indiments after attainder, as 
on appeals : and appeals of rape and robbery are now much 
out of uſe ; but the appeal of murder ſtill continues, and 
is often brought. _ | 
| Appeal, Is frequently uſed for the removal of a cauſe 
from an inferior court or judge to a ſuperior. Cowell, 

Appealing to Rome was ever efteemed fo great an inter- 
 ruption to national juſtice, that even at the time the 
Roman Catholic religion took place in this kingdom, it 
was prohibited. By the /tat. 24 Hen. 8. cap. 12. /ef. r. 
it is enaCted, that * All cauſes teſtamentary, cauſes of 
' matrimony and divorce, rights of tithes, oblations and 
obventions, ſhall be heard, adjudged, and determined, 
within the King's juriſdition ; alſo all ſpiritual prelates, 
paſtors, miniſters and curates, within this realm, ſhall 
miniſter all ſacraments, divine ſervices and other things 
within the realm, to all the 7% Bay of the ſame ; any 
former citations, inhibitions, ſuſpenſions, interdiCtions, 
excommunications or appeals, for any the cauſes afore- 
ſaid from or to the ſee of Rome notwithikanding.” 

Seat. 3. ** If any ſpiritual perfons, by occaſion of the 
ſaid fulminations, refuſe to miniſter the ſacraments and 
other divine ſervices, they ſhall have one year's impri- 
ſonment, and make fine and ranſom at the King's plea- 
' ſure” | ; 

{ Set, 4. © If any perfons in any the -cauſes aforeſaid, 
attempt or procure any foreign proceſs, inhibitions,. ap- 
 peals, fentences, ſuſpenfions, interdiCtions, excommuni- 
cations or judgments, or execute any of the fame, or do 
any act to the derogation of any proceſs, fentence, Jucg- 
ment or determination, had in any courts of the King's 
dominions for the cauſes aforeſaid ; every ſuch perſon and 
their fautors, comforters, abettors, procurers, executors, 
and counſellors, being convict, ſhall incur the penalties 
by the ſtatute of proviſion and premunire, 16 Ru. 2. 
cap. 5. | f 
5H 5. © In caſes where the King's ſubjeQs have 
uſed to purſue any appeal to the ſee of Rome, and in all 
other caſes-of appeals for any of the cauſes aforeſaid, they 
may have their appeals within this realm, viz. from ths 
archdeacon or his official to the biſhop dioceſan.” 

$24. 6. © If it be commenced before the biſhop dia- 
' ceſan or his commiffary, within fifteen days next enſuing 
the fentence, to the archbiſhop of the province.” 

Se. 7. © If the matter be commenced before ths 
archdeacon of any archbiſhop or his commiſſury, the party 
grieved may take his appeal within fifteen days after fen* 
tence to the court of the arches or audience of the arch- 
biſhop, and from the faid court within fifteen days after 
ſentence to the archbiſhop of the province, to be finally de- 
termined without any farther appeal.” 

$28. 8. % Every cauſe that ſhall be commenced for 
any of the cauſes aforeſaid before any of the archbiſhops, 
ſhall be before the ſame archbifhop definitively determined 
without any other appeal or foreign procels out of this 
realm, otherwiſe than is by this a appointed; ſaving the 
' prerogative of the archbiſhop and church of Cantervury, 
in all the faid cauſes of appeals, in ſuch wiſe as they bave 
been accuſtomed.” | X : 
Se. 9. In caſe any cauſe ſhall come m contention 
for any of the ſame cauſes in the aforeſaid courts which 
may touch the King, the party grieved may appeal from 
any of the ſaid courts, to the fpiritual prelates of the upper 
houſe in the convocation next enſuing within the province, 
ſo that ſuch appeal be taken. within fifteen days after ſen- 


tence given.” MET | 
Sear. 10. ** If any perſon ſhall purſue any appeal con- 
is 2c ſe to obſerve the ſame rv t 


; . | id, ſuc 
| appeals and foreign proceſſes for the cauſes Coke 
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"nd abettors, ſhall incur” the 'penalties in the' ſtatute 16 
Rich. 2. cap. 5.” Revived 1 Eliz. cap. 1. L. 60 

25 Hen. 8. peals ſhall be mad 


p.'19. ſet. 3. © No ap 


v 


out of the King's dominions to the biſhop or ſee of Rome, 


in any caſe, beginning in any courts within the King's 
dominions, but all appeals, what cauſe foeyer they concern, 
ſhall be made as is limited for appeals in cauſes of matri- 
mony, tithes, &c. by 24 Hen. 8. cap. 12. Nga 
$:8. 4. For lack of juſtice in the courts of the 
archbiſhops, it "ſhall be lawful to' appeal to the King's 
court of Charicety ; "and upon:.ſuch appeal” a commiſſon 
ſhall be direfted to perſons named by the King, like as in 
caſe of appeal from the "admiral court, to hear and deter- 
mine ſuch appeals; and ſuch”ſentence' as the commit- 
Goners ſhall decree ſhall be definitive; and no farther ap- 
peels to behadot I RC nn ro ngns 
' $48. 5. © If any perſons ſue any appeals to the biſhop 
or ſee of Rome, or procure or execute any proceſs from 
the ſee of Rome to the derogation of' this at, ſuch per- 
ſons, their aiders, counſellors and ' abettors, ſhall incur 
the penalties in the act of! provihon” and premunire, 16 
R, 2. C 2 kes | | . | I T7 bs " ; 
" Sef2. Fd 7 Appeals to be made from the juriſdiQtions 
of any ltads of houſes and laces exempt, in ſuch caſes 
as they might afore this aCt have immediately any appeal 
to the ſee of Rome, ſuch perſons. may take their appeals 
immediately to the King in the eourt of Chancery ; which 
appeals ſhall be definitively determined by authority of the 
King's commiſſion as above mentioned.” m—_—_—_ eyived 
1 Eliz. cap. t. | on Rs | 
By flat. 13 
high treaſon. | 
- There were no'appeals to the- pope out of England be- 
fore the reign of King Stephen, when they were introduced | 
by Henry de Blois, biſhop of Winchefter, the pope's legate. 
| Not but attempts had been made, before that time, to 
carry appeals to Rome, which were vigorouſly withſtood 
by the nation ; as appears by the complaint of the po 
in the reign of Henry the Firſt, that the King would ſuffer 
'no appeals to be made-to him ; and before that, in the 
Teign of Y/illiam Rufus, the biſhops and barons told An- 
ſelm (who' was attempting it) that it was a thing unheard 
of for any one to go to Rom: (that is, by way of appeal) 
without the King's leave. And -though this point was 
yielded in-+the reign of King Stephen, yet his ſucceffor 
enry the Second, reſumed and maintained it, as appears 
by the Conſtitutions of Clarendon,” which provide for the 
courſe of appeals within the realm, ſo as that farther pro- 
_ ceſs be not made, without the King's aſſent; and after- 
wards, in the parliament of Northampton, the Conſtitutions 
of Clarendon were renewed ;'and in the reigns of Richard. 
the Firſt and King Fohn, we find new complaints of the 
Iittle regard paid to, thoſe appeals ; for which alſo divers 
perſons were impriſoned in the reigns of Edward the Firſt, 
oe he Second,” and Edward the Third: 'Gibſ. Cod. 
— 4 Inſt. 341, © PM? 333 WOAIBED07 Cl ge 5 #164 
- The above ſtat. of ' 25 Hen: 8. cap...19. gives appeals 
the archbiſhops courts to the' King in Chancery, who. 
tagreupon appoints commiſſtoners finally to determine the 
cauſe ; and this is called the court of delegates * there'is 
«fo a court of commiſſioners of review z/ which 'commil- 
fon the King may grant as ſupreme head of the church, 
toreview the definitive ſentence on' appeal in the court, of 
delegates, 'On taking away the ſupremacy- of the pope in 
this kingdom, this 'power was lodged in the crown, as 
originally belonging to it. 4'/nfe/ 340. KEY 
The dean of 1/2/15 was deprived of his deanry by-the 
commilſary of the-biſhop of. Bath and Wells, from which 
ſentence the dean'- appealed to' the archbiſhop, who af | 
red it; and thereupon the exhibited 'an appeal to 


Blix. c. 12. Appealing to Rome is made 


Ring in Chancery, but: found no : relief, for; the King | 


L ern the deanry to one'Turner. Butianno 1 Mar. >the 
cepnived dean obtained another-commiſſion tothe dele- 
8ates, and by their ſentence was reftored'to' his deanry ! 
"wa after the death of Queen: Mary,' 1 £liz. Tarner bad 
a commiſſion of review,” and he was reſtored, though- it 
*y liſted, "there ought 


their procurers,  fautors, -advocates, counſellors 


6. (IR 


— DT. 4 
In the 39th year of Queen Elizabeth, ſeritence "beir 
given in an eccleſiaſtical cauſe, the*party" againſt: whom 
had, appealed to the archbiſhop, &fc. 'who affirmed the 
ſentence ; then he appealed to the delegates, and they re- 
pealed both the former ſentences ; on which the Queen 
| a a commiſſion ad revidendum' the 'ſentence”of the 
elegates,” and it was held lawful. Cro. Ehsz. 574. , © 
\ The' biſhop of Winton is made” viſiter of” Magdalen col- 
lege, in Oxford, by' the founder, and-exempted Com ordi- 
nary juriſdiQtion' ;* Dr. Coventy, -who was preſident of the 
ſaid (college, was deprived by the viſitor, and from his ſen< 
tence the"doCcor appealed to the Queen' in Chancery ;  ad- 
judged, the appeal doth not lie, for it is out of the ſtatutes 
24 & 25 Hen, 8. cap. 12: and he hath no remedy but an 
affiſe.” Dyer 289. © Civeneys Caſe, I Oh OO 
© The words in DoQtor Coveney's cafe laſt mentioned are, 
that no appeal will lie,” ex hoc ſequitur that an effiſe will 
lie ;' but that conſequence was denied to. be law per Holt 
Ch. Juſt. in the caſe of Ph:/{ps verſus: Bury, becauſe' the 
head of a- college cannot maintain an ae ; for he hath 
44 ſole —_ he hath ot an eſtate to *maintain"a "real 
action ; he is only a viſible perſon of the body aggregate, 


but hath not the leaſt title to the rents or;profits 
lege till a dividend is made. 4 46d: 112. TEN 
A fellow of 'a college was deprived, who appealed to 
the b1/bop of Exeter-as viſtory, who came ingperſon to viſit, 
and DoCtor Bury, the reQtor ofthe college, being ſum« 
moned to appear, but he..refuling,. was: pronounced con- 
tumax, and thereupon was deprived ; and in ejement, 
and a ſpecial. verdi&t found, «the queſtion was. whether 
deprivation was examinable in B, R. in a collateral ac- 
tion? And by three judges it was; /edper Holt Th. Jaſt, 
it is not ; for where. a proper. court hath' an ' original Ju- 
riſdition, no other court will examine their judgmer af- 
ter ſentence given ; ſo it was reſolved in Bunting's Cafe, 
(4 Rep. 29.) and' fo likewiſe 'in Keen's Cafe *(7 Rip:): 
Now in the principal caſe, the. viſitor was ' the proper 
judge, and therefore his ſentence is definitive} the college 


|is an eleemoſynary corporation; and the' members 'of it. 


ſubſiſt by the charity of the' founder, therefore it is very _ 
reaſonable, that they ſhould receive it ſubjeR to ſuch i- 
mitations as the founder ' hath” impoſed: now : he hath 
appointed a perſon to viſit them ; he bath made ſuch 
viſitor fide: commiſſarium, whoſe ſentence | ſhall be'pr 
ſumed to be the ſentence of the founder himſelf if he had 
been living, which cannot: 'be thought unjuſt, eſpecially 
by thoſe to whom his charity is extended, 'and if not un- 
juſt, then not to be examined elſewhere, - ' There are two 
ſorts 'of corperations. aggregate, 'one for the public admi- 
niftration of juſtice, the- other for private charities ;' the 
one is to be regulated by the' courts of law in We/tminſter, 
becauſe it ſubſiſts by letters patent, and 'hath no-other 
founder viſitor ; but a college is not ſuch a corporation ; 
the other is for private charities, and "there / the founder 
and his heirs are viſitors, where he himſelf- hath-appointed 
no particular perſon ; but where he hath appointed a viſi- 
tor, then he is to ſupply! any defeQtive conſtitution in a 
corporation which ſubſiſts by his charity; "and thoſe 
'who are ſupported by it, muſt be regulated by ſuch par- 
ticular laws as have been enjoined by'him;' and *not by 
the methods and rules *of the Common Law, which ſel- 
dom or never interpoſes in» fuch caſes ;- for - it:hath been 
the conſtant a2 yrs > ny a- — abs. any' 
rſon deprived from being a member. of ſuch a. corpora- 
ow, Hor there is nio'precedent in the old books of any re- 
ſtitution in ſuch caſes, either-to a monk or prior ; "and ac- 
cording-to this opinion-of the chief juſtice, - the Judgment 
aro ants v-rirgch ſed in the houſe of peers, 
fon an--adminiſtration'* granted: by the ordinary,” the 
y'who-pretended' a right to it, ' appealed//to- the arch- 
ſhop"in caria prerogative ſue de'artubus,' and "there the 
grant was affirmed z1n- ſuch caſe:it 'muſt” be remitted: to 
that court from .wherice the appeal-was made ; but if the 
adminiſtration had been repealed,” then the court” from 
which the appeal was brought, hath no longer any juriſ- 
diftion of the cauſe, and that court where it was repealed 
may grant anew adminiſtration, for 'they have authority 


> 


to" be no farther appeal.” Dyer 


Vor. I. -'Ne. i, 
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jo.» prodidicions the caſe. was, 7. Pollexſon died jn- 
teſtate, and the , ordinary granted admigiſtration to bis 
brother. Andrew z one who pretended to be wife of the in- 
teſtate, upon ſuggeſtion of bona notabi{id, procured a pre- 
rogative adminiſtration ; then Andrew appealed to the dele- 
gates, and gied pending the appeal ; then 47, his fon and 
heir gets the prerogative adminiſtration repealed, and ad- 
mini/iration "was granted to him ; thereupon the wife 
prayed a prohibition, ſuppoſing that the commiſſion of 
the delegates was determined by the death pf one of the 
parties z Gan true, if oge of them die ante J1tis conte/tiats- 
enem, jt ſhall abate ; but both by the Civil and Ecclefi- 
aſtical Law the ſpit ſhall continue after the death of either 
rty, for the commiſſion is to determine the cauſe. j 
ent. 133- See Bilhops, Court of Delegates, Eccleſi- 

aftical Courts, and Home. Xs | 

ppeals to Defſions, See Poor. rh 

[ppearance, In the law fignifieth the defendant's 
filing common or ſpecial hail, when he is arreſted on, or 
rved yith any proceſs out of the courts at J/e/iminfler. 
ere are four ways for defendants to appear to ations ; 
xerſon, by attorney, by guardian, aad by next friend, 


24 how. Rep. 165. 


| +I» Hbo may, and may not, appear by atterneys 

2. Where angattorney may be compelled to appear, and of 
appearing without authority. "Fong | 
 * Where apptarance is good, and where not. 


ws Who may, and may nit, appear by attorney, 

By the Common Lay, the plaintiff or defendant, de- 
mandant or tenant, could not appear by attorney without 
the King's ſpecial warrant by writ or letters patent, but 
ought to follow his ſuit in bis own proper perſon ; by 
Treaſon whereof there were but few ſuits. Co. Lit. 128. 
2 Inſt. 249. But it is now the common courſe for the 
plaintiff or defendant, in all manner of aQtions where 


ag may be an attorney, to appear by attorney, and put 


his warrant without any writ. And therefore, gene- | doit. 6 Agog. 86. 
rally, in all ations real, perſonal, and mixt, the deman- 


o 


| 


& 8p; 


proper perſon ; , but atherwiſe of him who beeomes nou 
campos mentis;, for he ſhall appear by guardian (if within 
age, or by attorney if of 'full age... Co Lit. 235.6, 2 
Inft. 399. 4 Co:124. 
A corporation, aggregate of many perſons, cannot appear 
in perſon, but by atterey, and ſuch appearance is goog, 
10 Rep, 32. in the Caſe of. Sutton's hw | 

| The plaintiff had a verdit in C. B. in an aQtion of 
treſpaſs, and his attorney: entered remittit. damna, as to 
| paſt, and had judgment for the reſt ; adjudged, that by 
| making him attorney, he had power to remit the damages, 
| jo that peed not be in propria perſona, as 2 retraxit muſt 

e. 1 Salk, $9. | 

| Debt upon | ; the, defendant pleaded payment at 
the day upon which they were at ilue, and it was found 
for the plaintiff ; afterwards the plaintiff, by his attorny, 
| came into court, and fatetur ſe in ruria hic ulterius nalle 
| profequi ; upon- which, | voy 2g was given, that the de- 
fendant eaf inde fine die, &c. and upon a writ of error 
brought, the Judgment was reverſed, becauſe a retraxit 
' cannot be per attornatum ; for it being in nature of a rev 
leaſe, it muſt be done by the plaintiff himſelf in perſon, 


+8 Rep. Beecher's Caſe. 


; - Homage and fealty are things inſeparably annexed to the 
| perſon, and 6 Lam 3h cannot be done by | cbgeencAg | 

| 2. Where an attorney may be compelled to appear, and of 
' appearing without authority. | 

| Aa attorney is not compellable to appear for any one, 
unleſs he taks his fee, or back the warrant ; after which 
| the court will compel him to appear. 1 Salk. 83. 

;\ An attorney, on ſight of a writ againſt huſband and 
' wife, undertook to appear for them, but after would not 


| do it ; the declaration was delivered, which he received 


| de bene efſe, and judgment was entered for want of a pleaz 
and the court ſet it aſide for irregularity, but ordered the 
attorney to be laid by the heels; and it was ſaid, that if 
an attorney undertakes to appear, and-after will not do it, 
Upon a ſummons before a judge, he ſhall be compelled to 


If before a writ be taken out, an attorney promiſe to 


dant or plaintiff, tenant or defendant, may appear by at- | appear to it, and afterwards it is taken out and ſhewed to 


torney. N. B. 26. 


4 bim, he ought to appear, but that is no aQtual appear- 


But in every caſe, where the party ftands in contempt, | ance ; but if ſuch yndertaking be after it is aQually taken 


' the court will not admit him to appear by attorney, but | out, it is an appearance. 6 Med. 42. Per Holt Ch. ]. 
oblige him to appear in perſon. As if he comes in by a | A Fre 4 


An adminiſtrator muſt give bond to the ſheriff of pe- 


cepi corpus upon an exigent. F. N. B. Or, if he be out- | nalty of gol. for his appearance at the return of the writ; 


lawed. 2 Cro. 462, 616, 


and the ſheriff is not, obliged to. diſcharge him ppon the 


But now by the ſtatute 4 & 5 Ill, & 14. c. 18. in} attorney's promity to appear ; but if.an attorney of this 


outlawry, except for treaſon or felony, the defendant may |} court or 0 


appear and reverſe it by attorney, without putting in ſpe- 


cial bail, unleſs where required by the court, So upan an | 


the Common Pleas do make fuch promiſe, the 
court will compel him to perform it. Comb. 299. 
Where an attorney takes upon him to-appear, the court 


attachment, after a return of a reſcous, he ſhall not make} looks no farther, but proceeds as. if 'the attorney had ſuf- 


an attorney. #, N. B. 26. H. So if the defendant comes 


| ficient authority, and leaves the party to his ation againſt 


IN upon A ceps Corpus, bn 90 ER any attorney till|| him, © 1 Salk. 86. 


plea pleaded, F, N. B. 


. If an attorney, appears, and judgment is entered againſt 


' Where the preſence of the party is necciary, he can-\| his client, the court will not ſet aſide the judgment, though 
not. appear by attorney ;. as, in.an appeal of maihem, the. | the attorney had no.warrant, if the attorney. be able and 
Plaintiff cannot appear by attorney ; for the defendant; | reſponſible z for the judgment is regular, and the plaigtuf} 


my demand oyer of the maihem. a {n/b, 313. 


a man appears by attorney, where by reaſon of a 


contempt, &c. 
, 


fan, and gangat plead 


tachment. 2 Hawk. P, C. 141, 373- 


4. \ i 
In 2 capital caſe the party muſt always appear in per- 
by -attorney : alſo, in criminal: of- 
Fences, where an at&t of parliament requires that: the party 
ſhould appear in;perſon.; and likewiſe in appeal, or on at- 


-is not to ſuffer when jn no default ; but if the attorney 
be not reſponſible or ſuſpicious, the judgment will-be ſet 


ought to appear in perſon, it.is error ; | aſide ; for otherwiſe the defendant has no remedy, and 
ry r __ may diſpenſe with a contempt to themſelves. 


any one-may be undone by that means. 2 Salk. 86. 
Attachment denied by the. court again{t-an attorneys 
| who appeared- fo. the \plaintiff without a warrant ; but 
| aid-an aftian on the caſc lies. . Comb. 2. 

An aQtion was: braught againſt Squire, an attorney, 
 and-two others, for-appearing for the plaintiff wichovt 4 
| warrant.;; the cauſe was carried down to be tried at the 


\ 


| Qu an indiQtment, information, or aQion, for any crime | aſſives4 and the defendant did promile, that in confidera- 


whatſoeyer under the. degree of copital, the: deſcendant may, 


by the favour of the courts. 


Ing, aſter, till conviction... ,-} 44v. 146. 
Dyer 346. Cre. Foc. 462. 


.tiow:the plaintiff would: not. proſecute «the aCtian, that ite 


by. attarney and this |. wayld pay..40/, andicolts of-ſuit ;| and» now an action was 
ke may do as well before: plea pleaged,/.a8..in the. progeed- 
Kelw, 165. 


.bronght.againt. the deſcudant.upon this promile : the que- 
{tion was, whether: this- was a:void- promiſe: by the ftatui: 
of. frauds,. being-made in-behalf+ of | another, and not 1 


_ If huſband and wiſe are, ſued, the huſbend-is to-make |writing? Which ſtatute. enats, that no ation ſhall oe 


| attorney, for her, 2 Sand, 213. - 


\ brotght+ 10, charge the defendant: upen any ſpecial promiſe '! 
| arfever for the wht, default, or» mijcars toge 'of | another Per- 


guardian, prochein amiz, 'or attorney, but: muſt: appear in | Jen,. unleſs it be in writing. But the cout were of p__ 
#3 ; | $*Þ a RE” + ho 
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6 caritot be ſaid to be a promiſe for another perſon, | 
ny _ debt, 'and therefore not within this Katute. 
$5 bat, who had. a writ againſt the | defendant; 
came to Mr. Tj Ma an attorney, and told him the de- 
fendant defired he woold back the writs and; appears for. 
bim, and aſterwards hpon the plairziff's attorney's apply- 
ing to bim, he told him he had fent orders! to his agent 
to appear, and he belieyed be had done! it, Whereupon 
the plaintiff's attorney delivered, a decharation and figned 
judgment for want of plea. | Upon motion to Tet it alide 
it appeared the bailiff- werit of his own accord to Mr. 
Stapleton, without the direQtion of the defendant, atid that 
Mr. Stapleton diſcovering this,-had coufitermanded the or- 
ders for appearingy and that in fact there was no appeat- 
ance. But the court refuſed ta ſet it aſide, and {aid they 
would oblige Mr, Stopleton to file, common bail according 
to his undertaking, in order to make the proceedings re- 
& , there being no fault in' the plaintiff's - attorney. 

trange Wb. | #2F 
pthc defendant's attorney doth receive a declara« 
tion apaitſt his client from the plaintiff's attorney z this 


obliges the attorney to appear to it: and if an'a "| 


has a warrant from the defendant to be his attorney in a 
{uit depending in B. R, and he files common bail accord- 
ingly; it has been held, that he- muſt appear by: that 
warrant in all ſuits againſt the defendant in the fame 
term ; provided declarations are filed in the office, and 
copies delivered to, the defendant, or his attorney, who 
filed the bail, before the end of the term his:;bail 28 filed. 
For the defendant being, after appearance and bail-put in, 
ſuppoſed to be in caſtody 'of the; mar/bal,, the attorney that 

ears for him is bound to receive any declaration that 1s 
brought againſt him during that term. Comp. Attorn. 
Attornies ſubſcribing warrants to appear, are liable to a 
penalty of 5/4. and attachment,” upon now-apptarance. And 
where an attorney promiſes to appear for his client, the 
court will compel him to appear and put in conimon bail, 
in ſuch time as is uſual. by the. coutle of the 'court; and: 
that although the attorney ſay he bath no warrant for @p- 
pearance ; nor ſhall repealing a warrant: of attorney, to 
delay proceedings, excuſe the attorney; for his not ap- 
fn who may be compelled by the court. | 1 £44. 

3» 4+ 4 ; | | 


3. Where appearante is good,” ind whert nt. 

7.9. bad a warrant to appear for the defetidant, and 
afterwards there was judgment! againſt him and vupona 
[uf facias againſt the bail, the | defendant ſtill appeared 

his old-attorney, who ated as ſuch through the whole 
cauſe, and execution was awarded againſt the bail; and 
now, upona writ of error brought, the recordof the-prin- 
Cipal judgment being certified, it. was. adjudged, that as 
ſoon as the ſeire. faczas was returned, \thenthe-plea be- 
an, -and then a new warrant, of attorney ought to have 
hecn entered thus ; (viz. That the plaintiff ponit Joco: ſna; 
&c. for the warrant to appear in the. principal aQion, 


is no warrant to. appear in the ſcire fatias .again/? the 
hols paconks it 'is- a new cauſe, Lay Lge i record. 
| vAIRs BY. | TO. 0 PP KEE M3 
In a quid juris clamat, the defendant upon a ſuggeſtion 
that he was-old and weak, had . a dedirmws direRted tothe 
chief juſtice” to make an attorney ; and accordingly he 
appearance by.attorney was. beld good.' Dyer 126. © 
In audita querela, a writ was awarded out of the-Com- 
mon Pleas againſt the defendant ad re/ſpondendum-z to 


— which- writ he appeared. by attorney, - attd held good. 


er 207, | be 
Hubert ond wife tenant. in. tail," remainder to the right 
heirs of the huſband ;.they had ifueia davgbter, and/the 
buſband dietl ;. afterwards the wife ſold -the Jands ini/f6e 
| and the daughter and her[huſband Joined in'a fine:toconu- | 
-rm the fale r0,the; puschaſer ;.the daughter died without 
þt: ; 2 writ of error,was brought to reverſe this-fine,.and 
the wife whoſold the eſtate, andthe huſband of the daughter 


who joined in:the fin | fiend. 
gratis wth the pl re rs eg and-joimed 


P ® 

" Ereorim vlebt, t6.0 uy error affigned Wis thit the de- 
fendant appeared by G: D. his averey, #nd thete was fudg- 
| met againſt him by. default, but- the Tad” G\ TI. #as me 
| an attorney of "the tourt "at the tirhe of his «ppearanice,' tior 
| at any time in'that term when the ſudgient was Entered; 
the defendant pleaded i*% null of  errotwm, ant betauiſe it 
| was plain: that the defendarit had only appeared by the faid = 
 G. D, bkt had imparied to another wer, fo that rhe court 
| had admitted him to be an attortiey, it is fiow « 0s the 
record to-fay he was none, for thiit 'doth irvplieitly admit 
| he was an-attorney;* 2/Cro. 5216 ny dad 
' The defendant's attorney is to file his' warrant the ſame 
term he appears, and the plaintiff the term he declares, 
under penalties by fat. 4 tg Ann. rap. 16. - 23bouk 
\ In tivns original, 'appearances niuft' be thttfed With 
the filazer of the county 3/ and if by bill, they THall'be en- 


tered with the prothen t _— nees and common bat 
are to be entered and fled by the Jefendant within eight 
days rafter the 'return of 'the proceſs, on which he was 
arreſted; '&'c, on pain of fotfeiting $7. to the plaintiff, 
for which the court ſhall forthwith award judginent aid 
 executiom., $& 6W,& Mer «© © 
| If the defendant does not appror and find bail, the 
plaintiff's attorney is to' call 'upoii/ the ſheriff for the return 
of the writ, whether the defendarit be arreſted of not 
and proceed accordingly. On two nihils fetifrned upon a 
fare # alias ſcire facias, they amount to a ſcire fect, and 
the plaintiff giving rule, the defendatit is to appear, or 
judgment ſhall be had againſt him by default t and where 
a defendant doth not plead after dpptardnee, judginennt may 
be bad againſt him. Szjle 2088 (© 
Where the firſt proceſs in art inferior court is a rapicy, 
which ought not to be, it is ſalved and made good by #þ- 
pearance ; for the defendant hath by his appearing admitted 
the writ to'be legal. Zutto 984 © © | 
And upon appearance a writ hath had its &tid, and the 
plaintiff ſhall-declare : alfo ati appearance takes away all 
diſcominuance, arid bad proceſs 'before it. Feat. Cent. 


If judgment is given by default, when the defetid#ht 
doth not appear, the writ 0uplit to be according to law ; 
but if he appears and pleads, he flips his advantage of ex- 

cepting thereto. /bid. 341 © FT I 
By late ſtatutes, where a defendant is ſerved with a 
copy-of proceſs in' aQtions of debt," &c. tirider 10 /.' a com- 
mon 0 gov we ſhall be erifered, or conimort batl filed by 
the plaintiff, if the-defetidarit doth not appey within cight 
days after the return-of the writy on affidavit made of the 

ſervice of the protefs, ' Sfat. 12*Ges, 1. ec. 26, 0 fe 
And a notice ſhall be indevfed on'the copy of the pegs 
ctens 


of the intent and meaning-of the ſervice, for the 
dant 40 appear," &e, by 5 Get. 2. 6 #7. 


io $5.-90 ts gk WP 1652 n 46glq BY: PRE iy 
| Form of a netice upon-proce(s-to:apprars - 


A. B. You are ſerved with this. procefsy 10 tht htent that 
you may, by, your attornty appeat it 'bis' Majefty « conrt of 
King's Bench,” at the rethrn theredf, being the twenty-eighth 
day of November next, in. order 10 your deferice in this aftion. 
Appedrance by guatdian and next frierid:' © Vide 
Jnfants, &c. ; ; | RIEe 74 : L _ 
For:mate matter eo armig appeatinice,' fee Law of At- 
tornjies and Solicitors. TTY 
\- Uppeliot,- or Pppellant, He who has cortrtitted fone 
felony-67. other crime, which” he confeſſes, #4 iow 'ap= 
peals, chr accuſes others: who were accomplices' with 
him, : act! 4hoſe who' ae fo' appealed, ate called appelites. 
Artieuti :cleri- AngNieani 'vMafl. £4." 2: Roy. Ah. 1416. 
6230; Phan: cnng Shy wore ot "gy NE et ap air 
toveg;, quandocanguc' volt oof fareFWn3rb us ſad facrnitre 
cenfirerr. roms romeo ere ren en MIN? 


Appendant, Fre". any itthdritatics belongiti 
to another 'thar'is jor\ or rijore worthy; In wit is 
called-pertinens, 'quaff" 1 #vicen" tarnens,” bolirtg ofie atiother ; 
2 word indifferent "both to things dpSendanit; an@ things 


by | appurtgtantÞ. the quality©and” Diture' of the” things 


- "7 10. error, and their 
attorney was held good. Dyer 8g. Kt: GPA | 


;aake the difference, Co. Lit. 123. 5; 3 
mY C3 oy Appen- 


A P P 


Appendants are ever by preſcription, but appurtenances 
may be created in ſome caſes at this day; as it a man at 
this day-grant to a man and his heirs,” common in ſuch a 
moor for his beaſts, levant or couching upon his manor ; 

-or if he grant to another common of notes or turbary in 
fee-ſimple, to be burnt or ſpent within his manor ; by theſe- 
grants, theſe commons, are appurtenant to the manor, 
and ſhall paſs by the grant thereof :- in the Civil Law it is 
called adjunum. Co. Lit. 121.b. ' TER 

If A. be ſeiſed. of a manor whereunto the franchiſe of 
waif and ſtray, and ſuch like, are appendant,' and the 
King purchaſeth the manor without the -appurtenances ; 
now are the royal franchiſes reunited to the crown, and 
not appendant to the manor ; but if he grant the. manor 
in as large and ample manner as 4. had, &c. it is faid, 
that the franchiſe ſhall be appendant (or rather appurte- 
nant) to the manor. Co. Lit. 120. 6b. 

*Concerning things appendant and appurtenant, two 
things are implied ; firſt, that qe (which regu. 
larly is the mother thereof) doth not make any thing ap- 
pendant or appurtenant, unleſs the thing appendant or 
appurtenant agree in quality and nature to the thing 
whereunto it is. appendant or appurtenant;; as a thing 


cor 

racks hes a thing incorporeal to a thing incorporeal ; but 
things incorporeal which lie in grant, as advowſons, vil- 
teins, commons, and the like, may be appendant to things 
corporeal,” as a manor, houſe, or lands ; or things corpo- 


— 


real to things incorporeal, as lands to an office : but yet, | 


as hath been ſaid, they muſt agree in nature and quality 
for common of turbary or of p. non cannot be appendant 
or appurtenant to land, but to a houſe, to be ſpent there ; 
nor a leet, that is temporal, to a church or chapel, which 
zs eccleſiaſtical. Neither can a nobleman, eſquire, &c. 
claim a ſeat in a church by preſcription, as appendant or 
belonging to land, but to a houſe, for that ſuch a ſeat 
belongeth to the houſe in reſpett of the inhabitancy thereof ; 
| and therefore, if the houſe be part of a manor, yet in 
that caſe he may claim the ſeat as appendant to the houſe, 
for the reaſon aforeſaid. | xe 
Secondly, that nothing can be properly appendant or 
 appurtenant to any thing, unleſs the ' principal or ſupe- 
rior thing be of perpetual ſubſiſtence and continuance : 
for example, an advowſon that is faid to be appendant to 
a manor, 1s 77 re: veritate appendant to the demeſnes of 


the manor, which are of perpetual ſubſiſtence and conti- | 


nuance, and not to rents or ſervices, which are ſubjeCt to 
extinguiſhment and deſtruftion. Co. Lit. 122. a. 

An advowſon is appendant on the manor of Dale, of 
which manor the manor of Sale is holden; the manor of 
Sale 1s made parcel of the manor of Dale by way of eſ- 
| cheat, the advowſon is only appendant to the manor of 
Dale. Co. Lit. 122. | 

' And where it is faid, that a chamber may be parcel of 
a corody, and paſs. by the name of the corody, which 
may be extinguiſhed, there he that hath the corody hath 
but his habitation in the chamber, as a fellow in Trinity 
College in Cambridge hath in his chamber, or as one that 
had a corody and a chamber in a houſe of religion, he had 
but his habitation only ; as for offices of fee whereunto 
land may appertain, they are of perpetual ſubſiſtence, ei- 
ther being  2/e, or in that they are' grantable' over. 
Co. Lit. 122.0. | op rey very 

; Note, that an advowſon at one turn may .be appen- 
dant, and at another time in groſs: as if the manor be 
divided between coparceners, afd every one hath a part 
of the 'manor, without ſaying any thing of the advowſon 
appendant, the advowſon remains in coparcenary ; and 
yet in every of their turns it is appendant to that part 
which they have: and ſo it is if 'they make compoſition 
to preſent, againſt common right, yet-it remains appen- 
dant: but if upon ſuch a partition an expreſs exception 


be made of the advowſon, then the advowſon remains in 


coparcenary and in groſs, Co. Lit. 122. | | 

Appendant is always by preſcription, but then it muſt 
agree in quality and nature to that to which it is appen- 
dant, and therefore land cannot be appendant to a meſ- 


 ſuage, Plawd, wn. : Dyer 130. 8, P. 4 Rep. 37+ 


pb 


; 


demeſnes 


real cannot properly be appendant to a thing corpo- | 


, 


. 


A: Pi: BB: - 
Lands pro be appendant to a grange or to a farm 
Dyer 331 and 374. My in birior age, 
An advowſon a» for appendant to a marnor,' and fo may 
one manor to another; an advowſon may be likewife ap- 
pendant to an acre of Jand, partel of the manor, or to the 
of a manor. Dyer 44 and 70, © as 
An advowſon of a vicarage may be appendant to a 
reftory, and therefore by a grant of the re&ory, & omnia 
hereditamenta to the ſame appertaining, the advowſon of 
the vicarage did paſs. Dyer 350. | 6 
One office may be appendant and incident to another 
office ; as the ofhce of Exigenter of London to the office of 
Chief Fuſtice of the Common Pleas ; and therefore a grant 
thereof made by Puzen Mary was adjudged void. 2 Fiz, 
Dyer 175." Sethe office of county clerk is'appendant and 
incident to the office of feriff, and a''grant made thereof 
by Dxcen Elizabeth was likewiſe adjudged void for-that 
reaſon. 4 Rep. 32. | A EY: ” 
. Tithss cannot be appendant to a manor, becauſe they ate _ 
ſpiritual things, and therefore cannot be appendant to a 
manor which is temporal, unleſs ſome ſpecial matter be 
alledged. Winchcomb's Caſe, vouched in 2 Rep. The 
Biſhop of Winton's Caſe. | 
Common of turbary cannot be a 
37. in'Terringham's Caſe. ' 


An advowlſon in poſſejion cannot be appendant to a 
reverſion expeCtant u 


n an eſtate for life, 11 Rep. 46, 
Liford's Caſe. ' F Deny - 


Common of turbary may be appendant to a houſe ; and 
ſo e/tovers out of a wood, may by preſcription be appen- 
dant to a houſe ; and if he alter the' rooms, the «overs 
are ſtill appendant ; but if he build new chimnies, or 
make a new addition to his houſe, he cannot ſpend the 
— in that new part, or im thoſe new chimnics, 
0b. 39. + $404 

 Waifes and eſirays may be appendant to a ret, and a 
leet may be appendant to a manor. 4. Rep. 36. 10 Rep. 
64. . A fair may be appendant to a manor, and a court 
of p12-powders to a fair. 4 Rep, 31. | 

- Appenditia, The appendages or purtenances of an eftate, 
Sc, So Simon Earl of ' Northampton gave to the Knights 
'Templars hrs manor of Merton, in cem. Oxon. cum omni- 
bus appendiniis ſuis. _ Kennet's Paroch. Antiq. 110. Hence 
our pentices, or pent-houſes, are called appenditia dimus, 
Sc, Cowell, edit. 1727. 

Appennage, or apernoge, (Fr.) Is derived from af- 
pendendo, or the German word apanage, Ggnifying 2 
portion, It is uſed for a child's part or portion, and is 
properly the portion of the King's younger children in 
France z where by a fundamental law, called tb; Lgw of 
Apenages, the King's younger ſons have duchies, coun- 
ties, or baronies granted to them and their heirs, &c. the 
reverſion being reſerved to the crown, and all matters of 
regality as to coinage, and levying taxes in ſuch territo- 
ries. See Spelman Glofſ. in verko Appennagium. 
» Appenſura, The payment of money at the ſcale, or 
by weight. —— Dedit regi prefato appenſuram_ novem {i> 
brarum puriſſim! auri _ magnum pondus Normannorums 
Hift, Elien. Edit. Gale, lib. 2. c. 19. 

Apples. A duty is laid on all apples imported into 
Great Britain, to be paid before landing thereof, by //a- 
mui Cr 27 & 2960 he ras ' 

By what meaſure apples to be ſold, 1 Ann. fat. 1. c. 15 
See Jruſto 055509450 (n1095% 7 ROY Oe : 

Applumbatie,. Is the incorporating ſeveral metals to- 

ether, See Brat. lib. 2. cap. 2. Fleta, lib, 3. © 2 
arag. 12. © | 

Appodiare, Is a word uſed in old hiſtorians, and ſignifies 
to lean on, or prop up any thing, &c. /alfingham, an. 1271. 
Mat.” Pariſ. Chron. Aulz Regia ann. 1321. Cowell, 

Apponere, 'To: pledge or pawn. _— Accepta a fratre 
Gulielmo' ſumma non medica Normanniam ':/; appoſuit. 
Nubrigenſis, 'lib. 1. c. 2.  Cownll. 6 aca EY 

Appottionment, ( Mpportionamentum) Ts a dividing of 
a rent into parts, ' according: as the' Tand, whence the 
whole rent ifſves, is' divided among two or more z a8 if 
| x man have'a rent-ſervice' iſſuing out' of land, and he 


ppendant to land. 4 Rep. 


t. 


+ ©. accord- 


purchaſeth partof the'land, the i'r ſhall be apportiined 
| 2 ni; $09 


| 


.ccording to the value of the land. So if a man let Hatids | 
TN reſerving ren?, and aſter a ftranger recovers 
part of the land, the rentfhall be apportioned ; but a rent 
charge cannot be apportioned, nor. things that are entire ; 
2s if one holds -Jand by ſervice, to'pay to his lord yeatty 
at ſuch a feaſt,” a "horſe," or a' role; there, if the 

urchaſe part of the land, this ſervice is totally extinct ; 
becauſe ſuch things cannot be divided without hurt to the 
whole; yet in ſome caſes' a rent charge ſhall be appor- 

tioned, as if a man' bath a _rent-charge 1fſuing out of land, | 
and his father purchaſeth part of the land charged in fee, 

and dies,- and this parcel deſcends to his fon, who* hath 

the rent-charge ;' there this' charge ſhall be" apportioned, 

according to the value of the land ; becaufe ſuch 'portion 
of the land, purchaſed" by the father, comes not to'the. 
ſon by his own aft, but by defcent and conrſe of Jaw. 
| Common appendant is of common right, and feverable ; | 
and though the commoner, in ſuch cafe, purchaſe parcel 
of the land, wherein the common. is appendant, yet the 
common ſhall be apportioned; but in'this caſe, common 
appurtenant, and not appendant, by ſuch purchaſe is ex- 
tint. Termes de la Ley. 8 Co. 79. mar 9 
Where the 1effor- recovers part of the land ; or enters 
for a forfeiture into'part thereof ; the rent ſhall be appor- 
tined. 1 Inft. 148. © PE TD ITY 

Leſſee for years leaſes for years, rendering rent, and 
after deviſes is rent to three perfons,' this rent may be 

ortioned. Dar. Abr. $05. © OOO, 

If a lefſce for life" or Years' undet'tenit, ſufrenders” part 
of the land, the rent ſhall 'be appertioned'* but whefe the 
grantee of a rent-charge purchaſes part of the land, there 
all is extinft. Moor, c, 231. © we ANT Re 

A rent-charge ifſaing out of land, may not be appor- 
tioned : nor ſhall things entire; as if one holds land” by 
ſervice to pay yearly to the lord, at ſuch a feaſt,” aihorſe, 
&c. 1 Infl: 149. | SP. enter =; 

But if part of the land out'of which 
deſcends to the grantee of the rent, this ſhall be appor= 
tient AOTTRETTT TD TTTT TT TNT TOR 

A grantee 'of a rent releaſes: part of the rent to the 
- grantor, this doth not extinguiſh the refidue, but it ſhall 
be apportiened ; for here the, grantee dealeth not with the 
land, but with the rent, 'Co, Zit: 148, © 

On partition of lands out of which a rent is iſſuing, the. 
rent ſhall be apportioned.” Danv. Abr. 507. 
' And where lands held by leaſe, rendering rent, are ex- | 
tended upon elegit, one moiety of the rent ſhall'be” appoy- | 
tioned to the leffor. Danv:* Abr. 50g. ON 

Tf part of the land leafed is ſurrounded by freſh water, / 
there ſhall be CEE rent z but if it be ſur-' 
rounded with the ſea, "there ſhall be! an apportionment of 
LO, 4 re Reo utanerog og pre og 
_ A man purchaſeth part of the land'Where he hath coms 
mon appendant, "the" common ſhall be: ON ;*f 


arent+chatge iſſues; 


comrion appartegan it js otherwiſe} and if by the” act of 
the party, the common is extinEt. 8 Rep; 9g. 199 


Common appendant and'appurtenant may be apportioned 
on alienation Fart of he ar to which hoy appendant 
or appurtenant, * W/od's Taft: tgg.io oo I nG. 
it where a perſon has*cominon 'of paſture'/ans rium | 

ber, part of the Tarids Welſcends' to) him, this' being entire 
_ and uncertain eantiot be appbFrioned;” but* if it had beeh' 

common certairt; it ſhould hayebeen apportioned;'s Tafti 145. 
 Acontralt may not be*Giyided oh ng he "as to: 
mw a man to two aCtions. 1 Salk. Ly 3. PATE ITEEG 
— Common afendunt nay be apportioned, becauſe it is 
common right, and river! tay: p; 2 man purchaſe, pdrt's 
lands to'which*the common 'is\appendant, the commiort 
be apportioned to'rhat part ; buticommen appurtindnt 
be apportioned by "the' a2" df the party," and therefore” 
the purchaſe'of: part of the Tands,;” the whole comnion' is; 


o 7 
all 


extinct; R » Te oy gh 4 am's :C A 4 3 5» by 'F[;$, 
25, $. P. F 6 i hoe « £177 id age . J* Repo fge" 123 4r13 


_ And yet it hath beeti adjui red,” that where a” man. 
th common appuirtentint to tens acres of Hatid, for "all" 
beaſts levant, and "coichinit on the > ſane; and afteryitids 


» ſells part" of thoſe tin" acres, that bi com t (hall | 
ve apportioned, and*the yendee" Thall' ave” coriiimbir "on 
Vor.1.' N* 32, 719916! 90 4/0 7 503 (br Spine 


| 


| writ of error brought in 


pea 
| Throgmorton. Sce 2 Salk. 378: the 


| pr edit: nomine apporti. 


| 


RE Ta, i et59 
that part which he purchaſed ; for theſe things are entite 
in ſeveral degrees, (7. e 1 ſome things are ſo entire, that 
they cannot be divided by the a&' of the party ; ſuch as 
warrantres, conditions, Wc, though they 'ma appor- 
tioned by aCt of law; but commons are not fo ſtritly en- 
tire, 'but that they may be apportioned, it being a common 
caſe, and thetefore ought to be extended for the general 
good. 'Hob, 238. end hc wh ring ts Bro | 
Conditions, rode ſpeaking, are entire, and cannot be 
apportioned by the at of the party ; as for inſtance, the 
maſter and ſcholars of Gorpus Chrit, in Oxford, made a 
leaſe of lands ; proviſo, the leflee ſhould not alien, '&c, 
without ſpecial licerice.;' afterwards' they gave the lefſee a 
(ſpecial licence to alien, who” affigned his term to.'B. B. 
and he by will deviſed the lands to his ſori, "and the leffor 
entered for the condition broken ; adjudged, that the li- 
cence given to B. B. to alien, had deſtroyed the condition, 
for the leffors could not diſpenſe with it, as to bim,*and 
retain "It, as fo others;'for a condition being an entire 
thing, cannot be apportioned by the At of the party; 
_ it may be by at of law. 4 Rep. 119. Damport's 
CyfpJ' 16017 2mpa fy Hat 19s 047, 8 ar Er WAS" 
- Ant agreement In writirig between the teſtator and'F. S. 
that he ſhould receive all the teftator's" reats, for which 
ſervice he promiſed to pay F..S. 1001. per ann,” and in a; 
aCtion of debt brought againſt the executor; the plainti 
ſet forth, that the teſtator died three  quartefs of a year 


- 


| aſtef\ this contrat made, during which time the plaintiff 


ſerved him, and ſo demanded'75/. for his feryice for three 
quarters of a year; the defendah pleaded to Tus, afid the 
plaintiff had a verdi&t and judgment in C. B. but upon a 
B.R- it ' Was" reverſed, becauſe 

this agreement was in nature of a condition precedent, 
and that nothing was due without a full year's ſervice; it 
8 like a leafe for years, rendering 201. rent ever 4, 'and 
before the year: is: ended, the leflee' is evicted; i the leflor 
ſhall have no rent, for that cannot be apportioned"in re- 
of .time. x Salk. 6g. - Counteſs * Plymouth verſ, 
_the pleadings. io OO 

Appoztum, Seems to be deduced- from the - French 
apport, and (ignifies the revenue, gain, or profit, which a 
thing brings in to its owner. It is alſo ufed for an aug- 
mentation given to any.abbot, ſor his better ſupport out 
of the profits of a manor.——/ta.. gzod proficua manerii 
uolibet anno pr efato” A. in ſubven- 
tionem ſuſtentationis ſue ſolverentur. Ann. 22 Ed. 3. n. 72. 
Linc.” The word' was commonly. uſed for a corrody or 
penſion :=—— Nicolaus Gwyn prir dr Andover, debet'xx 
marcas de quodam apporto, ad capitalem dotninum ejuſdem 
prioris in partibus tranſmarinis;” in ttmpore pacis debito. Ex 
 regti/lro Evidentiarum Colleg. Wickham juxta Winton. MS. 
—Kex Edwardus 3. reſtituit terrasprioratuum alienigenarum 
ſalvo nohis apporto, ' qued \prefeftus protutator alicui domut 
ſuperiori ſolvere tenetur. C uf. 14 Ed..3-, The word 
right at firſt fghify any profit,or expolument. apparted or 
brought'to another 5 and therefore Diu Freſne obſerves in 
the Cuftomary of Rhemes, apport was the portion which 
the wife brought to the huſband, 
" Appoſal of therifs, The chargi# tem with money 
received upon their accounts in the Exchequer, tis uſed 
in fat. Re Eg 2. [ ” þ | X ar. and dq t6 4212 
., Hphpaiſeey” ot, Fhodv” ute - 19. be, from; to make; erps 
appruijemeit i and it they” value. the goods too high, they 
I be obliged to'take them at the price appraiſed. . Stats 


kw. 


- 


£3 Apprehen x d er1 & | 
TP & 11. 3. 5, 23. ſet, 2. 5 dun. 
4. 31: fear"n | La os EE 0 2 a 
oo of Founterfeiters OF. clippers of coin, 6:&'7 T3. 


SO A Land W646 TI 
Is of felons, © Apprehender ,, of bighway- 
ten, F&sW:.& Mc OG 
"Ot of baitglars, 10 

4.4 

& 17. RR Sets alu 125 35. amp I eb row ogy or 
"'Or'of perforis "tiking money. to help, others "to ftolen 


goods, 5 Gro. i.e 23 ſel. go 
'. And difcoverers of runners of foreign goods, how .re- 


| warded,”8 Geo. 1. 2.18. ft. 7, $994. 
[© Apptetiv2e, (#r.), A'fee. or profit. ringre.is. a fee or 
og taken-or received. It is uſed. in ſtatute 2 & 
. . * / 4; rae * +a Fg - M6 RD 7 ;. #4 TF%S 34 | 
3 7+. end, "9% WW. £1047097 Mm Pak [oats *App2enis 


; 
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A P P 
any time or times from henceforth ſhall be bounden 5 
Fendre, to learn ; whence the French apprentiſſage, and |-indenture to ſerve as an apprentice 1n any art, ſcience, - 
our apprenticeſhip), Signifies with us one that is bound [occupation or. labour, according to the tenour. of thig 
in word' or writing, to ſerve another man of- trade for þeſtatate, and in manner and. forms aforeſaid, albeit the 
certain years, upon condition that the artificer or maſter ſame apprentices, or any-of- them, ſhall be within the age . 
ſhall in that mean time endeavour to inſtru him in his Fof twenty-one years at the time of making their {ererat 
art or miſtery,. Smith de Rep. Ang tb 3. cap. 8. faith, .indentures, ſhall be bounden to ſerve. for the years in their 
they are akin of bondmen, differing only,. that-they are | ſeveral indentures contained, asamply and largely to every 


a P _ 
_ Eppeentice, Apprentitias, (Frencly apprentif, F ing aþ- 


fervants by covenant, and for a time> Barriſters at law 
were heretofore called apprentices of the law, in: Latin 


apprentitii juris nobiliores,» So ſaith Mr. Seldex in his notes || : : 
| "that no a&tion of covenant lies againſt an apprentice, ſor 


upon PForteſcue, $ 3. and ſo the learned Mr. Plowden, 
ftyled himlſelf.. Sir Henry Finch, in his Nomotechnia, gives 
himſelf the ſame title 3; and Sir Edward. Cake, 2..1njt. 
fol. 564. holds, that apprentitii legis are called homines 
confiliarii, & in lege periti,. and in another place———ap- 
prentices and other counſellors of law. As to the word ap- 
frenditius, as it ſignifies a young perſon, bound-by inden- 
tures to a maſter, who upon ſuch: covenants is to teach 
him his miſtery or trade, the oldeſt authority ſeems to be 
from a charter, dated 12 £4. 3.. recited in Kennet's Pa- 
rechial Antiquities, p. 449. at leaſt we have met with no 
mention of thern, till the .beginning of .the next reign. 
Thus, Henry de Knighton, ſub ann. 1381. apprentitii quogue 
relittis magiſtris ſuts illuc accurrebant. And Tho. Wat 
fngham in Ric. 2. p. 103. de Londenio multi apprentitii, 
plures fervi, ſumptis albis caputiis, invitis magiſtris & do- 
mints ſunt profetti, Vide Selden's Notes on Forteſcue, þ. 2. 
Orig. Furid. " 143: 4. and the ſtatute of Champerty, 
33 Ed. 1, Cowell, edits 1727, 


Under. this head is confidered,. 
Tr. Hho are capable of binding themſelves apprentices: 


2. Manner of binding, aud who are- compellable to be [[nants 3 which: covenants, 


bound apprentices ; and. of ſettling. differences between maſters 
and apprentices, ; 


3. Hho may take, and are compellable to receive and pro- 
vide for 
them, and delivering up their indentures. 


- 


4. Of ſetting up a trade ; and the neceſſity of ſerving an 
apprenticeſhip ; what: trades are prohibited Y be followed, $ i 


the offence and puniſhment 
meaning of the flat. 5 Eliz, | 
5. Of aſſigning apprentices, making 
_ theyareto Pers care of -if their 98, In happen to dit. 
6. Offences committed by apprentices. | | 
7. Settlement of apprentices. 


of. exerciſing a trade within 


8. Pleadings-in- ations brought by, and. againſt | mafters and 


apprentices. 


1. 1Vbo are capable of binding themſulves apprentices 


It is ſaid, that if a married man and his wife do bind 
_ themſelves to ſerve,. they ſhall. be compelled thereto, ac- 
reement ; and that if a 
woman who is a ſervant ſhall marry, yet ſhe muſt ſerve 
- out her time ; and her huſband'cannot take her- out of her apprentice be in-court and acknowledges it. 


cording to their covenant. or 


maſter's ſervice, Dalt. c, 58. 
It ſeems clearly agreed,. that by 


. 


time of making ſuch indentures ; any law, 


intent, as-if the ſame apprentice were of "oy age at- the 
C. ' 


But: notwithſtanding this ſtatute, it hath been held, 


departing from his maſter's ſervice without licence, wi h- 


.in the time of his apprenticeſhip; where tie defendang 


:pleaded, that at the time of making the indenture he-was 
within age ; and on demurrer to this:plea, it- was argued, 
that this indenture ſhould bind the infant, becauſe it was 
For his advantage to be bound apprentice,-to be inſtructed 
fin a trade z it was alſo urged, that-he was compellable by 
the 5 Elzz: ſupra, to be bound out an apprentice ; but 
:all the court reſolved, that. although an infant may vo- 
:Juntarily bind himſelf: an apprentice,- and if he continue 
'an apprentice for ſever years, he may bave the benefit to- 
-uſe his trade ;: and yet neither at the Common Law, nox 
iby any words of the above mentioned ſtatute, a covenant 
-or. obligation of: at. infant, for his apprenticeſhip, ſhall 
bind him ;- but if he miftehave himſelf, the malter may 
:corre&t him in his ſervice, or complain to a juſtice of 
'peace,, to have him puniſhed according to the ſtatute ;-but 
no remedy lieth againſt an infant upon: ſuch covenant, 
:Cro, Car..179. Cre. Fac. 194. S.P. _ So 
; By the cuſtom of Londen, an infant unmarried, and 
above the age of fourteen, may . bind hinfelf apprentice 
to a freeman of Lond:n,, b 6 bbs with proper cove- 
y the cuſtom cf London, ſhall 
"be as binding as if he were of full age. Moor 134. 2 


— 


i 
q? 


«6 "5" ; and of refunding the money given» with 


them free, and how 


| the Common: Law in+ 
- fants,. or perſons under the age of twenty-one. years,. can-| 
not bind themſe]ves apprentices, .in ſuch'a manner as to! 
Intitle their maſters to an a&tion of covenant, or other ac- 
tion for departing from their ſervice, or other breaches of 
their indentures ; which makes it necefſary, according to |: 
the uſual praQtice, to get ſome of their friends to be bound | 


Bulfl. 192. : 2. Rai, Rep. 305, Palm. 361. 13 Md. 271. 
2 eb. 89. 1 


+ "2. Manner of binding, and wha are compellable to be 


| bound apprentices; and of ſettling aifferences between maſiers 


'and apprentices, 


- 


A perſon cannot be bound an apprentice without deed, 


the | x Salk. 68. - 


:, And an apprentice muſt be retained: by the name of an 

:apprentice cxprefly, otherwiſe he is no-apprentice, though 

he be bound. Dalt. c, 58. Ti 
' And as an apprentice can only be bound by deed, fo it 


| [is neceſſary, according to the cuſtom-of ſome places, that 


ſuch deed or indenture. be inrolled ; as in London, if the 
'indentures be not inrolled before the chamberlain within 
lia year, upon a petition to- the mayor and aldermen, > 
F ſcire fa ſhall iflue to: the -maſter, to ſhew cauſe why 
not incolled ;. and /i& it: was: through. the maſter's default, 
-the apprentice may ſue. out bis indentures, and be dil- 
kchargedi; otherwiſe if through the fault of the. appren- 
tice 3. as.if. he would not. come to preſent bimſclf before 
the chamberlain,. &c. for it Fi inrolled, unleſs the 


2 Rol. Rep, 
305: Palm. 36%. * 1 Mod. 27. | F | 
But it bath beon-held,,, that this cuſiom does not extend 
20. one bound. apprentice: te, a. waterman, under twenty- 
one years.of age z. for the company of- watermen are but 3 
| voluntary-ſociety, and being re of that does not make 


J- 


;one free of London. | 6 14: ; 
By the ſtatute 5 £1. c. 4. ſef?.-25. an apprentice mult 
be bound by deed indented. | 


for the faithful diſcharge of their offices, according to the þ., An aftion was brought againſt the defepdant, \for in- 


terms agreed on: 11 Co, 8g b, 2 Inf. 
Leon. 63. . Fareſb. 15; 

But by the 5 Eliz. cap. 
in. the words following 
and is ſome queſtion and 


city of London, 


379, 380.. x 


4. ſe. 42, 43. it is. enacted 
« And becauſe there hath way | 
c ſcruple moved, whether any per-/ 
ſon being within the age of twenty-one years, and bounden' | 
to ſerve as an apprentice, in- another place than inthe faid 
| all be bounden,, accepted and. taken as, 
an apprentice ; for the reſolution of the' faid ſcruple and 
doubt, be it enaCted by the authority of this prefent par-| 
liament, that-all and every ſuch. perſon. or perſons,. that at 


icing away. and. detaining. the. plaintiF's apprentice, 

þ + ge ts by writing to. ſerve the plainiff for ſever: 
years. . Upon. evidence it appeared, that the bk of the 
writing began- This indenture,. &c. but in faCt the parch- 
ment was' not indented, but was a deed poll. On exccp” 
tion taken to the deed,..it was inſiſted that the young mar 
wa#:not. an aprentice, becauſe he was not bound by in- 
denture. An.infant.can be no other way than as 
ae ſtatute of 5 £14. direQts, which, is by indenture, 3% 
nothing can make this good. - The deed cannot now 


indented, for that would be forgery.  Thereſgre pple 
| ( | 


þ - 
. 


p 


WF. 


. «. ; K 
_-_ | | | FM ny 


o | F 
x 2? Þ A PÞP Þ 
intiff ſhews the apprentice to be of. full- age. at the |-onor- before, Sep. 29, 3757, (of which timely notice ab \ 

rs figning ſuch deed, be cannot be accounted his Us. giodm-2y Be Ges Gd indentuares hal good 
apprentice and by conſequenee no.. action ean lie for de- | and. valid, and may be given/in_evidetice. © 
taining the apprentice 3 neither can the plaintiff prove | And there. is the like indemnifying clauſe in ſome a& 
him - to be his ſervant. by this deed, for, he has declared | every two or three years. I ___ 5 
' for an apprentice, and mult. prove him ſo to be.  T here- | By the 20G, 2, P: 6/7 $».. If any maſter, baying 
fore the plaintiff was nonſuited, . Sef. Ca, wal. x. 222. | forfeited the double duty, ſhall pa the ſame, atid tender 
By flat. 5 Elize. & 4+ #eA. 39, 41- all indegtures, co- | the indenture tobe ſtamped, within. two. years after the. 
yenants, promiſes, and bargains, for waning or taking ap- | determination of the apptenticeſhip, and before ſuit hath 
prentices otherwiſe than by. the ſtatute of, 5 £7. ſhall be|| been commenced for the penalties, the indenture ſhall be 

clearly void in the..law to. all intents and purpoſes ; and| valid, and the pennies cucharged. 5... 
every perſon that ſhall take any. apprentice contuary to| . Sec2. 63.7, And if after, the maſter ſhall haye larfrited 
| the ſaid aCt, ſhall forfeit 304, half to the King, and half | the double duty, the apprentice ſhall in the ; ceſence of, 
to him that ſhall Zue in the ſeſſions, oc, other court of re-| or þy writing underhis hand ſighed ja the preſence of one 
cord ; or if it is in a town corporate, then-to the ule of | witneſs, .require his, maſter to, pay. the. ſame, and the 
ſuch town as by.the charter... +. / maſter ſhall.not do it in three months ;. and ſuch apprentice 

By the ſeveral ſtamp-afts, the binding (ex it be of | ſhall at any time within two years after the determinati 
pariſh apprentices) ſhall be on a two {billing and Gix-penny | of, his apprenticeſhip pay the double duty; he may in three 
ſtamped paper pr. parchmeut ; and the fame ſhall not be| months after ſuch-payment, , demand of. his maſter. dou- 
given in evidence. in any court till it.be ſtamped, and the | ble the ſum contracted for in, the indenture ; and if yot 
duties paid. - | paid in: three months after, may recover the ſame by ac- 
And the apprentice imme- 


And by the fot. 8 An. c. 9. ſe. 32. beſides the: faid| tion at law, with full colts. 
ſtamps and «duties, there. ſhall. .be paid the any of fix þ diately after payment of the ſaid double duties, (if his ap= 
pence for every 294. of every ſum of 50/4. or under; and | prenticeſhip ſhall nat be then expired) and Ggnifying b 
the duty of one ſhilling tor every 205. of every ſum above | writing under his hand, that he deſires to be. diſcharge: 
50/ given with any apprentice z and proportionably for |.from his apprenticeſhip, ſhall be diſcharged accordingly, 
greater or 'efſer ſums z to be paid: by the malter, | and ſhall have the ſame henefit of the. time he hath ſerve 

And by je/t. 45- of the fame ſtature, where any thing, | as be, would have bad in caſe he bad been affigned, os 
not being money, {hall be given! with ſuch apprentice, the | turned over to a new maſter. As 
duties ſhall be anfwered. for the value thereof. Seat. 8. And where any. proſecution ſhall be com- 

But by /e. 48- this ſhall-not extend to any appren» | menced againſt the maſter for the penalties, if the appren- 
tice, put out at the. common charge of any pariſh or town= | tice ſhall pay the double duty. at any time in two years 
ſhip, or out of any public charity. | | after the end of his apprenucelhip, ho may thereupon exer- 

$2. 35- The full ſum ſhall be-inſerted in the inden- | ciſe bis trade, and the indenture ſhall be valid, and may 
ture in words at lengty, and ſhall bear: date on the day of | be given in.evidence, | W's ; ROS 
the execution thereof ; on pain that the maſter forfeit | As to, compelling perſons to be bound apprentices, by 
double, half to the King, and; half with full coſts to him | ſtatute 5 Eliz. c. 4 +a. 35! it is enacted, ** That, if any 
that ſhall ue, 2 508 Þ ooorordiathe 3d | _ | perſon ſhall be required by any houſhalder, having and 

$24, 36. The ſaid. indentures, within the bills; ſhall ufing .balf a plow land. at the leaſt in tillage, to. be an 

be brought to the head office to. be ſtamped with a ſtamp | apprentice, and to ſetve in huſbandry, or in any other 

for that purpoſe, and the duties paid. within one month | kind of art, miſtery, or ſcience before exprefled, and ſhall 

after date. refuſe ſo to do, that then, upon complaint of ſuch houſe- 

 . $e8. 37. And in other palces the ſaid indentures, ſhall be | keeper, made to one juſtice. of, the peace of the county 
brought either to the head office within. the bills, or to a col- | where the ſaid refuſal is or ſhall be made, or of ſuch 

_ leQorofthe.ſtampduties out of the ſaid limits, in two months | houſholder inhabiting in any city, town © corporate, or 

after date, and the duties thereupon ſhall be paid, and the in- | market town, to the mayor, bailiffs, or head officer of the 

denture ſtamped, if it be at the ſaid head office; otherwiſe | ſaid city, town corporate, or market town, if any ſuch 
ſuch colleQtor ſhall indorſe on the 1ndenture, a receipt for the | refuſal ſhall be there, they ſhall have full power and au- 

duties in words at length, and ſubſcribe his name thereto. | thority by virtue hereof, to ſend for the {ame perſon ſo 

Seat. 38; And if it 18 within fifty miles of the. limits of | refuſing ; and. if the juſtice, or the ſaid mayor or head 
the bills of . mortality, the indenture ſhall within three | officer, . ſhall think the ſaid perſon meet and convenient 
months after date, and elſewhere. within fix months, be | to ſerve as an apprentice iti that art, labour, ſcience, or 
brought to the head office to be ſtamped. - _- - | miſtery, whereia he ſball be ſo then required to ſerve, 

$4. 39. And all ſuch indentures, wherein ſhall not | that then the faid juſtice, or the faid mayor or head offi- 
| be inſerted the. full ſuns direly or indireQtly given, .or | cer, ſhall have. power and authority by virtue hereof, if 
whereupon the duties ſhall . not be paid, or which {ſhall | the faid perſon refuſe to be bound as an apprentice, to com- 
not be ſtamped within the time limited, ſhall. be void, | mit him unto ward, there to remain ugtil be be contented, 
and not available in any court or place, or to any purpoſe | and will be bounden to ſerve as an apprentice ſhould 
whatſoever ; and the apprentice ſhall be incapable of | ſerve, according . to the true intent and meaning of this 
exerciling the ſaid trade. . AG; cine | preſent aCt.; and if any ſuch maſter ſhall miſuſe or evil 

Sed. 43- And no ſuch indenture ſhall be given an evi- | intreat_ his. apprentice, or. that the faid apprentice ſhall . 
dence in any ſuit to be braught by any of the parties there- | have any juſt cauſe 'to complain, or the apprentice do not 
unto, unleſs ſuch. party on whoſe bebalf the ſame ſhall be | his duty to his. maſter, then the faid maſter, or appren- 
PA exidence, .do firſt make oath; that to the beſt of | tice, being grieved, and. having cauſe to complain, ſhall 
bis knowledge, the ſum therein inſerted. was really and | repair unto one juſtice of peace within the faid county, - 

_ truly all. that was direQly-or indireftly to be given with | or ta the mayor or other head officer of the fajd city, town 
ſuch, apprentice. .,  _ | |; corporate, market town, or other place where the ſaid 

By the lat. g Arun. cap, 21. - If the maſter ſhall negleR | maſter dwelleth, who ſhall, by his wiſdom and diſcretion, 
wm | ba ing pies the time heated, he- ſhall forfeit | take-ſuch order «nd AFR ua 16. Ro ns Wakeer and 

. $0e: to the King, and half, with fyll coſts, to him | his apprentice, as the equity of the.cauſe ſhall require ; 
"a holk yl Wo 2 at PEN a as 45 eh and if For want of good conformity in hr waters the faid 
ind by the. flat. 18 Geo, 2, .cads 22. ef. 23, 24. | If | juſtice of peace, or-the faid mayor or head officer, cannot 
| he ſhall negle&t to pay the fame ef be thall, be- a and: agree the matter between him and his ap- 
ſides all other penalties, ſorfeit double duty. _ } prentice, then the ſaid juſtice, or the ſaid mayor or other 
But by the /at. 30 Geo, 2, cap. 19. = the relief of ay officer, ſhall take bond of the ſaid maſter to appear 
perſons. who have omitted to pay the ſaid 'duties,. or to | at the next ſeſſions then to be holden in.the faid county, 
inſert the ſaid ſums in words at length ; upon payment of | or within the faid city, town corporate, or market town, 
the faid duties on or before Sep. 1. 1757,and tendering the | if the faid mafter dwell within, any ſuch ; and upon his 

indentures to be ſtawped at the ſame time, or at any time| appearance, and hearing of the hater before the bag 
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Kices, or the faid mayor,. or other head officer, if it be 
thought meet unto them to diſcharge the ſaid apprentice 
of. his apprenticehood, that the faid juſtices, 'or four of 
them at the leaſt, whereof oneof them to be of the quorum 
or the ſaid mayor or other head officer, with the conſent 
of three other of his brethren, or men of beſt repuration 
within the faid city, town wit were Bom market town, 
ſhal! have power, by atithority hereof, in- writing under 
their hants and ſeals, to pronounce and declare, that they 
have difcharged the faid apprentice of his apprenticehood, 
and the cauſe thereof ; and the ſaid writing, ſo being made 
and enrolled by the clerk of the peace, or town clerk, 
4mong(t the records that he keepeth, ſhall be a ſufficient 
diſcharge for the faid apprentice againſt his maſter, his ex- 
Ecutors and adminiſtrators, tlte indenture of the ſaid ap- 
prenticehood,. or any law' or cuſtom to the contrary not- 
withſtanding; and if the default ſhall be found tobe in the 
apprentice, then the ſaid juſtices, or the faid mayor, or 
other head officer, with the aſliftance aforefaid, ſhall cauſe 
fuch due correCftion and puniſhment to miniſtered unto 
him, as by their wiſdom and diſcretion fhall be thought 
meet.” | ; 

Seat. 36: © Provided, That no. perfon ſhall by force or 
colour of this ſtatute, be bounden' to enfer into any ap- 
prenticeſhip; other than ſuch as be under the age of 
twenty-one Years. 

By the ftatute 43 

6c Th 


overſeers of the poor, or the greater part of them,. by the 
affent of any. two juſtices of the peace, to bind poor. chil- 
dren apprentices, where they ſhall fee convenient, *till 
ſuch man child: ſhall come to the age of twenty-four 
years, and ſuch woman child to the age of twenty-one 
years, or the time of their marriage ; the ſame to* be as 


Fliz. cap. 2. fe. 5. it is enafted, 


 effeCtual to all purpoſes, as if ſuch child were of ſul! / 


age, and by indenture of covenant bound him or herſelf.” 

By- the ſtatute 1 Fac. 1. cap. 25. ſed?. 23. this laſt 
mentioned aCt is continued, with this farther addition, 
« That all perſons, to whom the overſcers of the poor 
ſhall, according to this a, bind any children apprentices, 
may take and: receive and keep them as apprentices any 
former ſtatute to the contrary notwithſtanding.” 

It hath been held; that by the ſaid: ſtatute 5 Elzz. the 
Juſtices of the peace might bind a pvor perſon to huſbandry 
apainſt the conſent” of his maſter ; but that neither by that 
ſtatute, nor the ſtatute 47 E/iz. which impowers the 
churchwardcns, &c. td raiſe a ſtock of money, by way 
of aſſeffinent ors the pariſh,. for that purpoſe, they could 
impoſe an apprentice on a tradeſman againſt his. conſent, 
but muſt alles and raiſe money to bind him out. Raym. 
65,177. I Sid. 9g, 1 Lev. 84. 
cont. Carth. 94. Comb. 165. 7 Med. 269. 1 Shaw, 76. 

As by the ſtat. 5 £1;z. the juſtices of peace have a 
power of impoſing an apprentice on a maſter, in conſe- 
quence thereof an indictment lies for diſobedience to their 
orders, either in» not receiving, or receiving and after 
turning off, or not providing for fuch apprentice ; for 
though an aC of parliament preſcribes an cafier way of 
proceeding by complaint, yet that does not exclude. the 
remedy by indictment. 6 Mod. 163. 1 Salk. 38r. 

The juſtices of peace may diſcharge an apprentice not 
enly on the default of the maſter, but alſo on his own 


default ; but it hath been holden, that their juriſdiftion |. 


herein extends only to ſuch apprentices as were bound-to 
trades within the ſtatute, and were compellable by them 
to ſerve; for that in ſach caſe it is but reaſonable that the 
contracts, which were made by their autheriy, ſhould be 
difſolved by the ſame power, but that they cannot diſ- 


charge any voluntary agreements made between the par- ; 


ties. . Sim. 108. 5 Med. 139. 2 Salk. 47F. 

Therefore where an order of ſeſſions was made to dif 
charge a ſurgeon's apprentice from his maſter, for not in- 
feuding him in the art of furgery ;, but the maſter being 
a mountebank kept the apprentice for. a tumbler on the 
ftage; the order was quaſhed for want of jurifdiftion in 
the juſtices, becauſe a ſurgeon is not. one of the trades 
mentioned, in the 5, Ez. and here it was held, that the 

juſtices have power only over ſuch. apprentices who are 
| bounit to'the trades therein named, and not over appren- 


at it ſhalff be lawful for the churchwardens and | be 


1 Vent, 325, S.P.| 


- Fand quaſhed by the court ; for 'the maſter takes the ap- 
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'tices to other” trades. ' Carth. 366.' 5 Mod: 138. x 
Salk. 471. | ROSE Wits, 
| 'And yet it hath been reſolyed, that the juſtices may nor 
only diſcharge ' a merchant's apprentice, (which has beer 
agreed, not to. be a trade within the ſtatute 5 E!iz } bur 
-alſo obHige the maſter to refund: part of the money whicty 
he lad with him 3; and this doQtrine of refunding ſeems 
[to be now eftabliſhed, as founded on great reaſon, though 
-not expreſsly mentioned in the aft ; for the juſtices bein 
authorized” to- diſcharge according to: their diſcretions, 
where the end of the apprenticeſhip cannot be attainey 
wich one perſon,. it is but juſtice the maſter ſhould re- 
'turn part of the money: he has received with his appren- 
tice - to place” him. ont with'a new maſter. 1 Saxg. 314. 
,1 Salk 67. Shin, 168. "—0o | 
* The order of diſcharge muft be under the hands ang 
'ſeals of the juſtices, according to the expreſs appointmens 
*of the ſtatute; but it is ſaid, that in a certiorars to re- 
:move the order, it is ſufficient in the' return to take 
notice of the order ſo mate; for it is not neceffary to cer- 
fy Pry diſcharge itſelf. x Sand. 316. Carth, 199. 
' It hath been held; that an order on the maſter to returns 
. money-is good, though it is not averred that he had any 
: with the apprentice ; for the order being to return money, 
+15 as neceſſary a proof of the receipt of it, asif it had: been 
expreſsly alledged ; and in this caſe the court ſeemed to 
be of opinion, that- the juſtices had juriſdiftion as to 
, diſcharging and obliging the maſter to'refund, as well in 
other trades as thofe mentioned in: the ſtatute; and thar 
the juſtices are not obliged in their orders to ſet forth all 
the ſteps they take in their proceeding, there being no- 
'thing.in the a&t which makes it neceflary, and that there 
was a known and eſtabliſhed diſtintion between orders 
,and convictions. Trin, 7, Geo, 2, in B, R. The King v. 
Amies. | 3 oF 
It hath formerly been held, that the ſeſſions cannot 
make an original order of diſcharge ; but that, according 
to the ſtatute, the parties ought. firſt to apply. themſelves 
to a juſtice of peace ; and if he cannot eompound the 
matter, then he is to bind the mafter to appear at the 
next feſhons ; but it hath been ruled. of late, [ſee the pre- 
ceding caſe] and it ſeems now: eſtabliſhed, that an orden 
on an original application is good,. and that the previous 
application ro the juſtices is only, diſcretionary. 1 Sand: 
316. Carth. 198. 'r Salk. 68. 5 Mod. 138. 

If the maſter, being bound to anfwer at the ſeffions, 
does not appear, it is x forfeiture of his recognizance ;. 
. but yet at the ſame time the juſtices may proceed to make 
an order againſt him. | T' Salk. 67. ”" 
' An order recking; this” Jo/eph Higgin was bound our 
by indenture, as the ſtatute requires, to John Par &s, and 
being lame, and having the king's evil, and in the opinion 
of ſurgeons incurable x therefore the juſtices diſcharged 
the maſter from his apprentice. It was moved to confirm 
the order, becauſe the maſter eannot now have the end 
of the binding, which was, the ſervice of his apprentice ; 
' but it was anſwered, that the-ſtatute only impowers the 
| juſtices to-diſcharge for miſbehaviour and not for ſickneſs, 
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| prentice for better and worſe, and is to provide for him 
\in ficknefs and in health. Strange 99; Trin. 4 Geo. T. _ 

An apprentice was diſcharged, the maſter having u/e# 
him unkmaly,, and refuſing to provide for and entertain 
"him = but by the court, this is not a good ground for the 
"diſcharge ; r there is a power to- oblige the maſter to 
receive and entertain the apprentice, and uſing him un- 
kindly is too looſe. Strange 1014. | | 

Stat. 20 Geo; 2. c. 19. ſe. 3. Kk fhall be hwfvul for 
any two or more;juſtices, upon any complaint or appli- 
+ cation by any apprentice pub out by the pariſh, or any 
' other apprentice, upon whoſe binding out no larger a ſum 
"than five pounds were paid, touching or concerning any 
- miſuſage, refuſal'of neceflary provifien, cruelty, or other 
"ill treatment of or towards ſuch apprentice, by his or her 
maſter'or miſtreſs, to ſummon ſuch maſter or miſtreſs to 
| appear before ſuch Juſtices at' a reaſonable time to be 
| named. in ſuch ſummons ; and ſuch juſtices ſhall and may 
; examine into the matter- of ſuch | complaint ; and 5. 
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proof thereof made upon oath, to their ſatisſ-Qtion (whe- | market town-where ſuch apprentice ſhall be taken, thers 
ther the maſter or miſtreſs be preſent or not, if ſervice | to be inrolled'for a record.” 1! 7” | 60 et th 
of the ſunimons be 'a!fa, upon oath, proved), the faid | © Se7. 30. Any perſon uſing the art of 'a ſmith; wheel- 
juſtices may diſcharge ſuch apprentice, by warrant or cer- | wright, *plough-wright, mill-wright, ' carpenter, *rough 
tificate under cheir hand atid fea's ; for which "warrant or | maſon, 'plaiſterer, ſawyer, lime-burner, . b:jck-makery 
certificate n© fees ſhall be paid, FL | ' | bricklayer, tyler, later, helier, 'tyle maker, linen- weaver, 

$:4. 4. And ſuch juſtices, upon application or com- | turner, "cooper, / miller, earthen-potter, woollen-weaverz 
plaint made, upon oath, by any maſter or miſtreſs, weaving houſhold cloth only; ' fuller,” otherwiſe called 
2gainſt ſuch apprentice, - touching or concerning any mil- | tucker or walker, burner of oar-and wood-aſhes, thatcher; 
demeanor, miſcarriage, or ny behaviour, in uch 1s or | or ſhingler, whereſoever he ſhall dwell, may take the fon 
her ſervice (which oath ſuch juſtices are hereby impow- | of any perſon as apprentice, albeit bis parents'have no 
ered to adminiſter) to hear, examine, and determine the | land. 6+ 0553t$7 5" 26265] ' | bak bm 
ſame, and to puniſh the offender by commitment to the By the 8B & 9 W. 3. cb. 30, reciting, That whereas 
houle of correQtion, there to remain and be correCted, | by an'at made in'the 43 £72. it is among other -things 
and held to hard labour for a reaſonable time, not exceed- | enafted, That it ſhall be lawful-for the churchwardens and 
ing one kalendar month, or otherwiſe by diſcharging ſuch | overſeers of the poor of any pariſh, or the greater partiof, 
apprentice, in manner and form before mentioned. them, by the affent of two juſtices of the peace; whereof © 

Seft. 5. Perſons aggrieved by ſuch determination, or- | one'to be of 'the gur#m, to bind poor children appren= 
der, or warrant of ſuch juſtice or juſtices as aforeſaid} tices where they ſhall ſee convenient; but there bei 
(fave and except any order of commitment) he, ſhe, 'or | doubts, whether the perſons, to whom ſych children are 
they may appeal to the next general quarter ſeſſions of | to be bound, - are compellable to receive ſuch children as. 
the peace to be held for the county, riding, liberty, city, | apprentices, that” law hath failed of its due executiony _ 
town corporate, or. place where ſuch determination or | therefore it is enaed "and declared, © That'where any 
order ſhall be made ; which ſaid next general quarter ſeſ- | poor children ſhall be appointed to be bound apprentices 
ſons is hereby impowered 'to' hear” and finally determine | purſuant to the ſaid a&, the perſon or perſons, to whom 
the ſame, and to give and award ſuch'coſts to any of the | they are ſo appointed to be bound, ſhall receive and pro- 
reſpeive perſons appellant - or reſpondent, as the faid | vide for them, according: to the indenture figned- and 
ſeſſions ſhall judge reaſonable, not _— forty ſbil- | confirmed by the two juſtices of the peace, and alſo ex- 

| lings; the ſame to be levied by diſtreſs and fale, in man- | ecute the other 1b of - the ſaid: indentures; and.if he or 

ner before mentioned. A nenbo hag oth  _  -* - | the ſhall refuſe ſo to: do, cath being thereof made by one 

Se#. 6. And no certiorar7+ ſhall ifſue or be* ifluable-to | of the churchwardens | or overſcers of 'ths: poor;'\befors - 
remove any proceedings whatſoever, had in purſuance of | any two of the juſtices of the peace for thei county, -li« 
this at, into any. of his majeſty's courts of record at | berty, or riding, he or ſhe ſhall for every ſuch offence 
Wiſlminſler. fk . PANE forfeit the ſum-of 10/7. to be levied by diſtreſs ;. the ſame 


| ; & to be applied to the uſe of the- poor of that pariſh or place 
3- Who may tate, and are compellable to receive an1 pro- | where ſach offence was committed ; ſaving always to the 
tide for apprenis es ;' of refunding the money given with | perſon to whom any poor child ſhall' be appointed-to be 
then, and del:verins up their indeuures. +  * © | ah apprentice as aforeſaidy if he or ſhes ſhall think them+ 
Stat. 5 E1.z, cap. 4. ſef?, 25.: Every perſon being an | ſelves aggrieved. thereby, his or her appeal to the next 
houſholder, and having and uſing half a' plough-land in | general or quarter ſeſſions of the-peace for that. coanty 'or 
tillage, may take any" apprentice above the' age of ten | riding, whole order therein ſhall be final, and conclude all 
years, and under eighteen, to ſerve in huſbandry till | parties.” S FRA Y2508 b ; 
twenty-one at the leaſt, or till twenty-four, as the parties | Though.by the ſtatute 8 & g I. 3. the maſter is bound 
can agree, | » Ss,  - | under the penalty of 107 to keep an apprentice bound to 
Se. 26, Every perſon being an houſholder, and-twenty- | him purſuant to the ſtatute q3 Eliz. yet if/ two juſtices 
four years old at leaſt, dwelling in any city or town cor: | bind a+ poor girl-to a' merchant, and he'appeals to'the ſeſ- 
porate, and exerciſing any art, miſtery, or manual occu- | fions,/ where the order is reverſed, it beitg thought unfit 
pation there, may retain'the fon of any freeman, not oc- | to compel -a merchant to take an apprentice ;/the court 
cupying huſbandry, -nor being a labourer, 'and inhabiting | of 'King's Bench, on removing the 'order before them, 
in the ſame, or in any other city or town corporate, to | may confirm the: order of ſeſſions (as: they did in this | : 
ſerve and be bound as an apprentice after the cuſtom and caſe) ; for the ſtatute having given an appeal to the ſef- 
order of the city of London, for ſeven years at leaſt, ſo as | fions, they are made thereby proper judges, whether the 
ſuch apprenticeſhip do not expire before the apprentice perſon be a proper perſon to impoſe an apprentice on or 
woes Wo wt of age. | e004 7 Tf got 2 Salt gg te 01, EUSTUS 1T 921 
Sef, 29. But no perfon- dwelling in- any city or town | The churchwardens and overſeers need not aver; that. 
corporate, being/a merchant, mercer, draper, goldſmith, | the parents were not able to maintain the child, 'for they : | 
ironmonger, .embroiderer, or clochier,/ ſhall take' any ap- | bave a diſcretionary power by the ſtatute of determining J 
prentice, -except -he'is/his ſon, or elſe that” the: father and | that. Comb. 289. 775 © TAED LE | 
mother of ſuch apprentice ſhall have an eſtate of inherit- | By the ſtat. 7 Fac. 1, cap. 3. ſe. 2. it is enated, 
ance or freehold of forty ſhillings a year, to be certified | That money'igiven to be continually employed to put out 
under the hands and feals of three juſtices where the lands | poor children apprentices, ſhall be employed. in corporate 
lie, to the mayor of that city or town corporate, aid: to | towns by »the corporations, and: in other' places by the 
be inrolled among the records/there. | ' ,-**' | parſon or» vicar, together with the conſtables;> church 
$29,298, Every perſon being an houſholder, and'twenty- | wardens, and overſeers of the poor, or the moſt-part' of 
four years old at the leaſt, and not occupying huſbandry; | them 3- who ſhall have the nomination and placing'of fuch 
nor being a labourer,” dwelling in any market town not apprentices 3 and if they ſhall wilfully: forbear or; refuſe 
corporate, and exerciling any art, miſtery, or manual oc- | to employ: the ſame accordingly, they ſhall: forfeit five 
Cupation, may have to apprentice the child or children of | marks each of them ſo making default, tobe divided 'be- 
any other artificer, not occupying huſbandry, nor being a | twixt the'poor of the pariſh-and the proſecutor, i 1 © /! 
labourer, inhabiting the ſame or any other ſuch an . S$ef4,73. he party receiving money with fuch an appren- 
town in the ſame ſhire, © — + \Þ tice ſhall give-ſecurity by obligation wag) Br oor end 
- Ce, 29. But'no perſon dwelling 'in any ſuch market | of ſeven years next enſuing the date of the faid obligation, 
town, being a merchant, mercer, draper, goldſmith, | or within three months next aſter the end” of the' ſaid 
rays aa or clothier, ſhall take any apprentice except | ſeven. years ; and if ſuch apprentice ſhall die within the 
be' his ſon, or elſe 'that his father and mother ſhall | ſeven years, then within one year after his' death z and if 
"ave an eſtate of inheritance or freehold of three pounds, | the maſter, miſtreſs, or dame happen to: die within the 
| be be certified under the hands and ſeals of three juſtices | ſeven; years, then within one year after their death,” ſo as 
Wo i the lands-lie, to the head officer of ſuch | the money may be exployy0'0n:pheing the opremnies 
. 1 5 f : : * ; n. |. ; Wi 
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with fome other of the ſame trade; to ſerve out his time, 
xt the diſcretion of the parties truſted as aforeſaid. 
_ Sei. 4+ The money ſo given ſhall be employed within 
three months after the receipt thereof ; and if there ſball 
not be apt perſons found to be apprentices in the places 
where it is given, it ſhall be employed in the pariſhes 
next adjoining, by the parties that are truſted with it, in 
the places where it was ſo given, and there alſo bond ſhall 
be taken, as is before declared. | 
$2. 5, The choice of apprentices ſhall be out of the 
pooreſt ſort of children, whoſe parents are leaſt able to 
relieve them ; and no ſuch apprentice. ſhall be above the 
age of fifteen years when: he or ſhe is firſt bound. 

Se. 6. The parties appointed by this at as aforeſaid, 
In any town or pariſh not corporate, ſhall yearly, in 
Eafter week, or within one month after Eg/fer, account 
Defore two or more of the next juſtices of the peace. 


And if there be any obligations, or money remaining in 


their hands, they ſhall upow ſuch account (or within ten 
days after) deliver the ſame unto their ſurveyors. 

Sect. 7. If any party ſo truſted ſhall break the truſt re- 
poſed in him, miſemploy the ſame money, or do an ng 
contrary to this aft, for which there is not by this a 
any penalty appointed, the lord-chancellor or keeper ſhall, 

the petition- of any perſon, award a commiſſon to 
ſuch as he ſhall think fit, to enquire, hear, and determine 
ſuch offences : and if the commiſſioners ſhall find money 
ſo miſemployed, they ſhall, in places not corporate, have 
power to rate and colle& it upon the parties fo offending, 
or otherwiſe upon the able inhabitants of the city, town, 
or pariſh ſo in default, as the ſaid commiſſioners, or the 
greateſt part of them, ſhalt think fit, and ſhall return the 
faid commiſhon, together with the manner of executing 
the ſame, in the Chancery, within three months next 
after ſuck execution thereof. 

It was faid to be uſual in caſe of apprentices, after they 
are out of #heir time, to exhibit a bill to put their maſters 
to ſue their covenants within a certain: time, or elſe to 
deliver up their indentures. Chan, Caſes 70. Hill. 17 & 
28 Car. 2. Baker v. Shelbury. | ; 

Apprentice being #/ uſed, brought his bill ; decreed that 
the maſter deliver up the indentures, and a band of 1001. 
for his honeſty, and repay part of the money given with 
the apprentice, with full coſts ; the apprentice having be- 
fore had a verdiCQt in the lord-mayor's court, and the 
maſter ordered to provide a new maſter, which he refuſed 
to do, Fin, Rep. 124. Mich. 26 Car. 2. Lackley, widow 

- and executrix of Zockley, and David Z:chley v. Eldridge. 

Bill by a merchant againſt one that was his apprentice, 
for an account of goods and money, which he was intruſted 
with, both _— bys apprenticeſhip and after, as his fa&or 
and agent ; the defendant pleaded the flatute of limitations 
21 Fac. the plea was allowed good as to the goods, &c, 
received during his apprenticeſhip, and till he was made 
Free, but not after his apprenticeſhip ended ; fo ordered to 
anſwer that part of the bill, but without coſts. Fin. Rop. 
370. Trin. 30 Car. 2. Fincham v. Hobbs. 

The maſter received with the apprentice 250/. and 
died within two years, the apprentice having for that time 
been employed only in inferior affairs ; decreed, after 

| debts and ſpecialities paid, that the executors repay the 
250/. as a debt due on ſimple contraft, deduwfing after 
#he rate of 20/7. per ann. for the maintenance of the a 
rentice during the time he lived with his maſter. Fx. 
Rp. 396. Mich. 30 Car. 2. Soam v. Bowden and Eyles. 


A. placed his ſon clerk to an attorney, and gave with] 


him 120/. the maſter agrees to return 60/7. of the money, 
if the maſter died within a year; the maſter was /ic at 
the time, and of that fickneſs died within three weeks. 
fries C. decreed 100 guineas to be paid back to 4. 
Vern, Rep. 460. pl. 437. Newton v. Rouſe. 

Indentures of apprenticeſhip were decreed in the mayor's 
court of London, whither the cauſe was ſent back out of 


Chaycery, to be delivered ap, becauſe nat inrolled, though the | 


#0n-inrollment was at the inſtance of the mother, which could 
mot excuſe the maſter, who had covenanted to inroll the 
andentures ; and although the apprentice was bound for 
ſeven years, yet he covenanted to make him free at the end 


| Per Wright K. the meaning is, that B. not only fce the 


| fthe maſter to reſwnd gpl. of the money he had with him, 


1 Sid. 175. 
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of five years. ' 2 Vern, 492. pl. 4434 Hill. 1 . 
phenſon v. Houltitch, wm he io Bras 

A. puts his ſon apprentice to B. and gives- x000/. bong 
for bis > and at the fame time B. covenants with a, 
to ſee the apprentize make uf his caſh once a month at lea(t, 


; hgures right, but the caſh effeftually made up, fo tha 
\B.'s pretence that the apprentice had inſerted bank notes, 
&c, as remaining, when he had diſpoſed of them, is no» 
:excuſe, and the bond and coyenant are as 'one agreen. et, 
that the plaintiff F. would be anſwerable monthly, pro. 
vided accounts were taken monthly, and would be {:ablz 
but for one month"s embezz/ement, and decreed to 4, tg 
anſwer no more than B. proved embezzaled in the fir(t 
month, when the embezzlement began. 2 Yen, 518, 
= 68. Adontague, executor of Ewer v, Tidcombe and 
, Hoſkings. | | 
{ An apothecary turned away his apprentice for negligence 
and a wks to his charge; but the nf \ £8 


and the rather, becauſe the indentures were not inrelled, 
io as the matter was not properly cognizable before the 
' chamberlain of London. 2 Fern. 64. pl. 57. Trin, 1688. 
' Thirman v. Abell. | | 

| A bond of gol. given by one apprentice to another ap- 
| prentice for money won at play, decreed to be delivered up, 
.2 Fern. Rep. 291. pl. 284. Trin, 169% Wodref v, 


| Farnham. 


| - 4. Of ſetting up a trade; the neceſſity of ſerving an ap- 
 prenti 6: and what trades are nt ro be fel Md 
within the meaning of the flatwte 5 Eliz. and aljo the 
| offence and puniſhment \ of fellawing a trade without being 
qualified. IV 
At Common Law, every perſon might follow what 
lawful trade he pleaſed ; which being inconvenient in 
; many inſtances, and a detriment to the public, in per- 
 mitting perſons to exerciſe trades in which they had little 
or no {kill or experience ; to prevent which miſchief, and 
' the better to train up and enure perſons to labour and 
induſtry from their youth, and thereby make them more 
ſkilful and expert, the following ſtatute was made, 11 
; Co. $3- 2 Bulſt, 1gi. Skin. 133. 1 Sand, 312. 
It is enated by the 5 Eliz. cap. 4. fef. 31. © That 
| it ſhall not be lawfubto any perfon or perſons, other than 
ſuch as now do lawſully uſe or exerciſe any art, maſtery, 
or manual occupayion, to ſet up, occupy, uſe, or exerciſe 
any craft, - miſtery, or occupation, now uſed or occupicd 
within the realma of Englaxd or Wales, except he hall 
have been brought up therem ſeven years, at the leaſt, as 
an apprentice, in manner and form aboveſaid ; nor to ſet 
any perſon on work in ſuch miſtery, art, or/occupation, 
being not a workman at this day, except he ſhall have been 
apprentice, as is aforeſaid ; or elſe having ſerved. as an ap- 
 prentice, as is aforeſaid, fhall or will become a journey- 
' man, or hired by the year; upon pain that every perſon 
| willingly offending, or doing the contrary, ſhall forfeit 
and * e for every default forty ſhillings for every 
| month.” "wg 
It hath been ruled, that there are many trades within 
the general words and equity of this-act, beſides thoſe _ 
which are -particularly enumerated therein ; yet it ſeems 
agreed, and hath frequently been adjudged, that in every 
indictment, &c. it muſt be alledged, that it was a trade 
at the time of making the ſtatute, for the words thereof 
are, any craft, miflery, or occupation now uſed, &c. from 
whence it ſeems to follow, that a new manufacture, 
which to all other purpoſes may be called a trade, 1s yeb- 
not a trade within this ſtatute, 2 Sai. 611. Palm. 528 


ar RE. 


* 


Alſo it ſeems agreed, that the a; only extends to ſuch 
trades as imply miſtery and crafty and require kill and 
' experience z that therefore mercharits, huſbandmen, gar* 
deners, &c. are not within the ſtatute ; and on this foun- 
dation it hath been held, that a hemp-drefler is not within 
| the ſtatute, as not requiring much learning or kill, and 
being what every huſbandman doth uſe-for his neceffary 
| occalions, Þ Co, 1.30. 2 Buſt, 190, Cre. Car. 499: I 
| vw 
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lt is ſaid in 2 Bulſt. 186."to: have; been adjudged, 
an upholſterer is nota trade within the ſtatute, as not re- 
quiring Mill; but this hath been contradited by.a later 
reſolution, [2 Lev. 243] wherein it is ſaid to have been 
reſolved, that a barber and taylor were trades within the 
ute, et bt | —_ Ho Vet 2663 1 
lf it is aid in 2 Bu//. 190. that a pippin-monger 


ot within the ſtatute, becauſe there is no miſtery in 
a ib 5d and all his fill is in fo laying his __ 
as to kee a from rotting ; but this likewiſe hath | 


doubted in a late caſe, [2 Lev. 206.] where it was de- 
bated, whether the uſing of the trade of a coſtermonger or 
fruiterer be within the ſtatute ; but there is no reſolution. 

It is clearly agreed,. that the, following. the common 
trade of a brewer, baker,. or cook, is within: the ſtatute, 


ſkcilfulneſs herein ,may-be very prejudicial to the lives: 
and } / Cubjedts z but it is at the ſame. 


d healchs of his majeſty's | 
uh reed, that expend of any of theſe trades in 


a man's own houſe or family, or in a /private perſon's. 


houſe, is not within . the reſtraint of. the 
-4. 4. Cro, Car. 499, Hob. 183, 211. - 
Co. 129. Palm. 542... Lit. Rep. 251, Bridg. 141% 


On motion to quaſh an-indiftment for uſing the trade 


ute. 11 Go, 


of a fellmonger, it was urged, that. this was a buſineſs 
which required no ſkill, but that it was only to pull the. 


wool from the ſkin ; but per Holt Ch. Juſtice ; If in the 
indiament it be averred-to be a trade at the time of mak- 
ing the ſtatute, we will not quaſh it ; for whether it was 
a trade then or no, or whether any ſkill be requiſite to the 
exerciſe of it, is a'matter of faCt proper for the trial of a 
Jury. 2 Salk. 611. | | Sh GH F:.g 

| &o the court refuſed to quaſh an inditment for'uſing 
the trade of a ſeamſtreſs, not daping 
becauſe it was ſet forth in the indictment to: be a trade in 
England at the time of making the aCt ; ſo that if this trade 


of a ſeamſtreſs be not within-the at, defendant will have. 


the advantage of it on the trial. 2 Salk. 61 Is 
. But it is faid, that. the court had quaſhed an indit- 


-ment for following the {trade of a merchant taylor, becauſe. 


they did not know.what was meant by itz, and it ſeemed 
to them nonſenſe and unintelligible. 2 Salk. 611. 

ht ſeems agreed, that the following a trade within the 
ſtatute, au 1 ſuch whereby the party gets his livelihood ; 
and that therefore the uſing of the. trade of a brewer, 
baker, cook, taylor, &c. in one's own houſe, or in the 
prixate family of another, - without mw reward, 
within the ſtatute. 11 Co. 54. Hob. 183%, © - 
| But in an aQtion for uGng the trade of a clothier,: not 
bagg been apprentice. to' that trade ; where by ſpeci 
.verdict it was found, that; 4. was a Turkey metchant, and: 
exported great quantities of Exghfb cloth into. the Levant ; 
and for this purpoſe only be: hired ſeveral cloth-workers, 
who had been all-apprentices to the ſame trade, and kept 
alſo a maſter workman.-of that trade ,. to. inſpe& their 


" 


work ; and that by thoſe men he made great quantities of 
Engliſh cloth, all which he tranſported ;- and that he the 


faid 4. kept a dye-bouſe; and-hired men-of that trade to 
dye his own claths, and no other : It was reſolved to be 


within the reſtraint of the ſtatute, though the cloth was | 


made for his @wn, merchandize only, and though made by 
/ perſons whochad been apprentices ; for bere they are not 
traders but hirelings, and he is the tradefman who hath 
all the profityas+4, in this caſe has, Carth. 162. 2'Salk. 
ON TTL 
90 if a man keeps journeymen ſhoemakers to make 
| flies for tranſportation, this is -an-exerciſing the trade of 
a fhoemaker within the ſtatute. Carth. 164. 
| But it hath been-beld, that this Ratute doth not-reſtrain 
a man from uſing ſeveral. trades, ſo as he had been an ap- 
Prentice to all z. wherefore it indemnifies all petty chap- 
men 12. little - towns and villages, becauſe their maſters 


kept the ſame, mixed trades there before., Carth. 163 : | 


Ka coachmaker . keeps (eryants. to make. his- wheels, 
and workmen to curry his own leather, this is againſt the 
ſtatute, becanſe'it is he only. who teceives all the profits 
of the ſeveral trades, and, the wheelwright and currier- are 
but his ſervants. .. Carth. 163,164. * Y 
So in a caſe upon-this ſtatute, proſecuted by the hor- 
ners company, againſt a combmaker. in Zondeft, for' uſing 


that 


aQual bi 


Moor 886. | 
[in any cular count 
aig: Br oy 


ſerved as apprentice ; 


is not | 
\* |that-[it reſtrains not a ſuit in the King's Bench' or Exche- 


ſeem to be within the expreſs 


offender may 


| ry 
A ÞP 'P. ; 
the trade of a horner,--viz. in preſſing born for making 
combs, which preſſing did-not belong to their trade'; and 
this. was adjudged a breach of the ſtatute; for a hotner is-a 
particular trade, and a very:ancient company in London, 
Carth. 262. 5454 | 209 69 $1 %25 1995417 5; 
It hath been reſolved, that there is no occaſion for any 
+ but that the following a trade- for: ſeven 
years, is a ſufficient qualification within "the ſtature. - - 


1 Salk. 67. 2 Salk, 613. " TIF F "$f ' 
So. where an action was: ht on this ſtatute, arid. 
upon Not guilty pleaded, it appeared that the defendant's 


father kept the ſame-trade, and-that he the defendant for 
ſeveral years had been employed: by his father therein z 
and it was held, that he might lawfully wſe that” trade, 
for that he had been guaſs an apprentice to it, which was 
ſufficient to ſatisfy the ſtatute. Garth. 163. | 

' .-S0 if a man lives with another, that-ufes a trade which 
the other is not qualified for uſing; ſeven years, he'may 
ſet up the 'trade as well as if he had lived with one ever 
fo well qualified. Caſ. in Law and Eq: 7t. © | 

Alfo it hath been- held; that 'the ſervice need not be 
z \and, therefore an inditment 

the trade of a taylor, not having ſerved arr ap- 
prenticeſhip ſeven years, 'was quaſhed; - becauſe only ſaid,” 
not baving ſerved-as an apprentice infra” rormum Anglia 
aut Walliam z; for ' it may be-he did 1o beyond ſea ;' and: 
if it were any. where it ſuffices. 1 8k. 67, | 
'. $0 it hath been held, that ſerving five years to a trade 
out of England and/ two in England, is ſufficient to ſatisfy 
the ſtatute; but that there! muſt be” a fervice of a full 
time either in England or 'out of England; and therefore 
ſerving five years in: any country;'where by the law of 
the country more is not-required, will not qualify a'man 
to-uſe the'trade:in Englend.: Cain Law and £4. 50. 

” the Ratute 31 £l'z.:cap. 5- ſe. 9. it is enacted, 
* T hat all ſuits for uling:a trade without having been 
brought up in it, ſhall be ſued and-proſecuted in the ge- 
netal quartet ſeffions of the-peace, or alliſes in the ſame 
'county-' where the offence! ſhall be: committed, or other- 
wiſe inquired. of, heard ind-determined' in the affiſes, or 
;general quarter ſeſhons of the peace in the ſame county 
where ſuch- offence: ſhall be committed, or- in the leet 
within which it- ſhall happen, and not in any wiſe out 


of the ſame county where ſuch offence ſhall happen or be 


committed.”” Ws 25 F-26539 etl 
In the conſtrution- of this ſtatute it hath | been held, 


chequer, for ſuch: offence happening in the fame cou 


| where theſe courts.are fitting z' for the negative'words of 
'the ſtatute are not, that ſuch ſuits "ſhall: not be brought- 


in any other court, but that they ſhall not be brought in 
any other county ; and the perogative'vf theſe high courts 
ſhall not be reſtrained without expreſs words. Cro. Fac. 
178. Hob. 18g. | 1 Salk 973. 8» 

But where 'the offence is in a different county, ſuch 
ſuits in theſe, or any other courts out'of the proper county, 
184, 327» Gro. Fac. 85. WOES BIOL 701 
Yet it hath been doubted, whether an aQtion of 'debt, 


or information” in the courts: of HFeflinfler-Hall, were 


not to. be conſtrued to be out of the ' meaning of the 


ſtatute ; but it ſeems to be now ſettled, in the conſtrue- 


tion of the ſtatute 22 YJaci'1. cap.'4. which peoeides, 
that no ation of debt or information; or other ſuit what- 


ever, cah be brought in+any court 'of Yeffniinfler- Hall 


on any penal ſtatute, made ce the ſaid ſtatute of 2r 
Fac. 1. for. any offence therein excepted, for which the 
be proſecuted/in the country, unleſs ſuch 
offence ſhall be committed in the ſame county in which 
the. court ſhall fit,” 2 Sid. 30g. 1 Kb. 584: 2 Lev; 204. 
1 Salk, 372. BY YT 
'But theſe ſtatutes hinder not the removal of any india- 


ment into the Xing's Bench by” certiorari, after which it 
wo tried there, or 'in the county by niſi! prive. 2 


193. © ps 37 
It hack been held, that- quarter feſſians of bbroughs 


| may receive indiftments. on-the" 5 Eliz. as well as thoſe 
| of the county-at large, in that there is no danger of op- 
{ preſſion, becauſe a certiorari lies, 6 Mod. 220, 1 _— 


= 
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returned,. that he” put” himſelf apprentice ſeven yeary ac- 
cording to the cuſtom, and that he covenanted to ferve 
ſeven years, and not to marry within the time, and thar 
within the firſt two years he married, and ſs broke his 
covenant ;-and'that his maſter accepted of hinr to ſerve 
for the reſidue of the time, which he did, but. not as ar 
-apprenticez- but ratltfer as '& journeyman; and' though ig 
| was urged, that by his breach' of covenant he Joſt his righr 
of freedom, yet the court held the contrary ; and that - 
.though'an ation 'of covenant might lie, yet that it was 
no loſs'of his freedom ; and therefore awarded a' peremp- 
tory mandamus to admit him L Lev. gx. x Sau. 107, 


A BR Fc 

The plaintiff, in an ation on' this ſtatute 5 Eliz. 
Muſt alledge in his declaration, that the defendant did not 
ule the trade at the time' of making the ſtatute ; for though 
it-cannot be preſumed that he djd,: after ſuch a Jength of 
time, yet as it is, the ſtatute makes him liable,” and fub-' 
jets him to'a penalty z. the proſecutor muſt ſhew-* that he 
has .tranſgrefied- the law, and that he is imitied to his 

aCtion.' 1 $:d. 302. :- t- ongtttind 18 of 1 e298 
It has been held, that an indiftment”- againſt two- or 
race, for following a joint: trades without having ſerved a 
- ſeven years apprenticeſhip required by the ſtatute, is 
naught, in that it would be abſurd to: charge them jointly, 
becauſe-the offence of each defendant arifes-from the de- | x' Keb. 458, 470, 659. | | 
feCt peculiar to himſelf, x Ro/. Abr- 8, "5. Md. 180, }, So where 'a mandamus to the' mayor, &c. of Zincoir, 
b Sal, 382. | nn 122 421447  J'to admit A. to his freedom, he having ſerved an appren- 
THe 4:41.03 4 | - Fticeſhip there ; and the mayor returned, that 4. (being 
' 8. Of affigning apprenticet, making them fret, and how | a-quaker) refuſed to take the uſual oath, according to the 
te be taken care of if their maſters happen to Wie. cuſtom of the ſaid city, but' offered to take «the folemn 
'Fhe placing out an apprentice to a-particular perſon | aſfirmation- and declaration ; and the court held this ſuf- 
ariſes from an eſteem, and a good-opinion 'of the party'to ficient to- intitle him to his freedom; within' the ſtatute 
whom he is ſo committed ; that he will not only inftrut | #& 8 W. 3. cap. 344+ 5 Med. 40d. © 
him in his trade or calling, but will a}fo be careful of his | Alſoi it is frequent for maſters: to bind? themfclves to 
health and ſafety ;- and therefore the law has made it'ſuch-| make their apprentices 'ſree 'at' the ent 'of their time, 

a perſonal truſt os confidence,. which the ' taſter cannot | which they perform according to'their covenants. 6 Med? 
align, or transfer over to another ; he muſt alfo have him | Wo: 1607 200) 2, EE DSN9[ UH, 


(UP, HOG {4647 4607 25 1365 4 
under his own care and infpeQtion, and cannot ſend him}. fe ſeems agreed, that if a manu be bound to inſtrutt ar 
abroad, though under pretence of improvement ; unleſs 


apprentice in a trade for ſeven years, and the maſter dies, 
by expreſs agreement, and unlefs the nature of -his bu- | that the condition is diſpenfed with, being a thing per- 
fineſs requires K, and imphes ſuch a er as that 'of a] ſonal; but if he be beund farther,” thatin the mean time 
merchant-adventurer, -fſailer,' Sc. are faid to do; there- 


he will find him-in' meat, -drink, and'cloathing and other 
fore it hath been adjudged, that a-ſurgeom ſending his ap-' 


neceflaries, here the death of the maſter doth-not dif] 
prentice a voyage to the Ea/? Indies, though ir» company | with the condition, 'but-his exethtors ſhall be bound to 
with other ſurgeons, and the better to inftruCt him in-the{ perform it,- as far as they have afſets. -1 Si 216; r' 
art of ſurgery, was a. hreach of his covenant, whereby he } Ae MX 6-56 


he } Keb. 761, 820,: 1 Lev. 199, © | | 
bound himſelf to retain, teach, keep and employ the j But if a perſon is bound apprentice by a juſtice of peace, 
ſaid apprentice in. his. own houſe and ſervice, &c. - Hob. | and the maſter happens to die before- the- term expired, 
134- | +, 412 - the juſtices have no rok to oblige his executor, by their 
But by the cuſtom of London, a freeman» of Londen | order, to receive ſuch apprentice and maintain him ; for 
may turn over his apprentice to.another maſter, being a | by this method the executor is deprived of the liberty of 
freeman; and ſuch ſecond maſter ſhall have the ſame | pleading. plens admini/travit, which: he may do, in caſe 
benefit of the apprentice's covenants, as ſhall the appren- þcovenant' be brought againſt him, and muſt maintain the 
tice of the covenants on the ſide of the maſter, as if he'apprentice, whether he hath afſets os not. Carth. 231. 
had been originally boynd to him. Afarch: 3. *1:Keb.} 1 Salk. 66. » Show. 405. _ | 
250. | | {his - - | But it is faid, that irvthis cafe of the maſter's dying, by 
But it hath been held, that though juſtices of peace | the cuſtom of London the executor muſt put the apprentice 
have a juriſdiction of diſcharging apprentices, and: may | to another- maſter of the ſane trade. x Salk, 66. Per 
bind them to other maſtere, that they cannot (turn: them | Holz, Ch, J. ot oo 
over; and therefore an order that an apprentice, whoſe'f, ''In debt on bond, 'conditioned for Matthias Anderſon's 
maſter was dead, ſhould ſerve the remainder of his-time | performance'of the covenants int an indenture of appren- 
with bis maſter's widow's ſecond huſband, was quaſhed; Þ ticeſhip, whereby he' was bound'to the plaintiff's teſtator, 
becauſe the juſtices have nothing to do abour- turning | who- was a marriner :' the defendant pleaded, that Arder- 
over an apprentice ; and that though: he applied to then; | /on ſerved faithfully to'the death of the teſtator : the plain- 
that could not give them a juriſdition. Comb. 324. þ; tiff replied, that 4ince the death of the teftator, Anderſon 
Order returned on a certiorari 4. lt is refolved'by. the |; had abſented' from her ſervice > to which there was a de- 
juſtices at the ſeſhons, where a perſon: was bound-ar ap- | murrer. '' And after argument at bar, Lee Ch. J: deliver- 
prentice to Barnes by the pariſh officers, and Barnes had], ed the refolmtion' of the court, viz; that they were all of 
aſſigned him to another, that the aſſignment is void, and'f/ opinion, the defendant ſhould have judgment, and that 
they direted Barnes to take his, apprentice 'again.; But f the executrix could maintain-no ſuch aCtion ; the binding 
by the court ; The ſeſſions had no power to judge of the | was to the man, to learn hzs'art, and ſerve him, without 
validity of a deed, or to hinder a- man from aſligning his | any mention of executrix. And as the words are con- 
apprentice ; the covenant to provide for him is well per- 
formed, if the perſon to whom he is bound aſhgns him 
to another to provide for him ; wherefore the -order was 
quaſhed, Foley 155, Strange 48. - > f | 
' The juriſdiQtion of the juſtices extends no farther than 
to compel the maſter to take care of his apprentice ; but 
3in whar manner he does it, wkether in his own houſe or 
otherwiſe, is nothing to them ; but if the aſſignee" of the 
apprentice doth not provide for him, the firſt maſter may 
be compelled to do it, and he may take his remedy over. 
S:/ſ. Ga. vol. 1. 110. TW £07 Mb | 
 Whexever by the cuſtom of any;town, borough, &c. 
the. ſerving an appremiicefhip intitles the party to his 
freedom, perſons to- admit him refuſing, without fuf- 
ficient cauſe, may be compelled thereto by mandamus, 
3'8id. 107. 2:Shw. 154. - ot 5 
Therefore, where to a mandamus to the mayor, &c, of 
Oxford, to admit a perſon to be free. of that city, who 


had ſerved ſeven years apprenticeſhip ; to which it wag 


; 


CH—_- 


and the apprentice is bound from # perſonal knowledge of 
the integrity and ability of the-maſter. -Z7. 8 Ann. Horne 


concurrence of the apprentice. And they held it was 
not material, that according to Ce. Eliz. 553 the aſſets 


fore judgment was given for the defendant, Strange 1260. 


fined, ſo is the nature of the contra&; for it is fiduciary, 


and Blake, An award that an apprentice ſhould be aſbgn- 
ed, was held void; unleſs there was a cuſtom, or the. 


were liable on the 'maſtex's covenant to maintain, There- 


Note, the-words in Crs. Eliz. $53. are theſe: A co- 
venant/lies againſt an executor in every caſe, although he 
be not named ; unle&s it be ſuch a covenant” as is to be 
performed by the perſon of the teſtator, which they cannct 


perform. © #7 + rf F374 j 
But in the caſe 'of XK. and Eaff-Bridgeford, in Trin- 
12-Geo. 2. upon a''ſpeciat order 'it was ated, that a 
apprentice. upon the death-of his maſter, was with þ1i3 
own conſent turned over by/'the widow (who had taken 


no a4miniſtration} to: another maſter whom be ſerre!, 


APP 
And the. court held it . a: good ſettlement in the. pariſh, 
within the reaſon of thoſe caſes, where.an- apprentice was 
bound to a perſon. in-one. pariſh, but, with. the conſent 
of his maſter ſerved with another-perſon in another pacilh, - 
and thete gained a ſettlement, Strange 1155 '— + 


6, Of offences commited by apprentices. | Fg 
At Common. law, a. ſeryant/ or. apprentice, without | 
any regard to age, may be guilty of felony is felonioufly 
taking away the goods. of, their maſter though, they. were 
under their charge, as. a ſhepherd, butler, &c. and 
nay this. day for any. ſuch offence-be indicted, as for fe- 
lony at Common. law.; but, at Common law, if a man 
had delivered goods to his ſervant to- keep, or. carry. for 
| him, and he carried .them away amo furands ;/ this was 
conſidered only-a breach. of truſt, but not felony. 1 Hale's, 


ft, P. C: 505, 666 OR Lt 's 
_ $ ſtatute of 21 H. 8. cop. 7. it is en- 


But now by the | 
ated, * That all and ſingular ſervants, to. whom any 

_—- or chattles by his or their 
maſter or miſtreffeg ſhall from. henceforth be delivered to 


caſkets, jewels, money, 


keep, that if any ſuch ſervant or ſervants withdraw them- | 
ſclves from their maſters or miſtreſſes, and go away with | 


caſkets, jewels, money, goods, or chattles, or any part 
thereof, to the intent to. ſteal the ſame, and defraud his 
or their maſters or miſtrefſes thereof, contrary to the truſt 
' and confidence to him or them put. by his or their maſters 
or miſtreſſes, or elſe being in the ſervice of his or their 
maſters or miſtreſes, without any afſent or commandment 
of his maſter or miſtre's, imbezzle-the ſame caſkets, jewels, 
money, goods, or chattles or any part thereof, 'or other- 
wiſe convert 'the ſame. to. his own uſe, with like purpoſe 
to ſteal it ; that if the ſaid caſket, jewels, money, goods, or 
chattles, that any ſuch ſervant ſhall go away with, or 
which he ſhall imbezzle, with purpoſe to ſteal-as aforeſaid, 
be of the value of 401. or above, that then the ſame falſe, 
fraudulent, or untrue-a&t and demeanour ſhall from hence- 
forth be deemed and adjudged felony, &:c. provided nt 
extend not to-apprentices, nor to any peton nnder the age 
of eighteen years ; but every ſuch apprentice, or perſon 
within that age doing that a&t, ſhall be, -and fand in the 
like caſe, as they. were before the making this-aQt. 
By the aGt of 27 H. 8. cap. 17. Clergy was taken away 


in this caſe, if the inditment were laid ſpecially upon the | 


att of 21 H. 8. and purſuant to the ſame, and by the act 
284.8. cap. 2. this a&t of 21 H.'8. was made perpe- 
tual; but by the at of 1 E2. 6. cap. 12. theſe acts were 
both repealed 3 but again, by the a& of 5 Ekz. cap. 10. 
this aCt of 27 H. 8. was re-enacted- and revived : but it 

did no revive the a&t of 27 H. 8. for taking away clergy. 
But now by 12 Aur. cap 7. clergy in ſuch caſe is taken 
from facts committed in any houſe or out-houſe, except 
as to apprentices under the age of fifteen years tobbing 

eir maſters. 1 Hale's P. C. 666, 667. 

In the conftruQtion of this ſtatute the following opinions 
have been holden. » 

1. That it extends only to ſuch as were ſervants to the 
owner of the goods, both at the time they were delivered, 
ey at the time when they were ſtolen. 1 Has. 

" LC. G2. 4 

- 2. That it is ſtritly confined to ſuch goods as are de- 
livered to keep z and therefore that'a receiver, wha having 
received his maſter's rents runs away with them, or a-fer- 
rant, who being intruſted to fell goods, or to receive 
money due on a bond, ſells the $, &c. and departs 
| Vith the money, is not within the ſtatute ; but that a 

ſervant who receives his maſter's goods from another 
fervant, to keep for the maſter, is as much guilty as if 
he had receivgd them from the maſter's own hands ; -be- 
cauſe fuck a delivery is looked upon as'a delivery by the 
maſter. Dyer 5, pl. 2, 3- 3 Inft. 105. 2 Hawk. P. G. 92: 

3- That it includes "not the wafting or aghing & 
goods, howlſoever wilful it may be; nor- the takipg awa 
> 0 cog; or another bare <þ;/e ination. 1 Hawk. 

. 4+ U2, F Pp vs ” 4 | IR 4 

4 That \it extends not to the taking. of ſuch thin 
whereof the «Qual property is not In the maſter at. 1 4 
Une; and therefore, that if a ſervant having" money or 
- evi, Ic, delivered to him, melt down the- money -of his. 

Voc, I, No 12. X | 


own. head, without the. command of his maſter, into A 
picee- of: plate, or turn the corn into malt, and then run . 
away. with them, that he is not within the ſtatute; be- 


cauſe - the, property. of theſe things is fo far :changed, by 
alteriog them in fuch a. manhter, that they cannot be 
| known again, ant the” maſter cannot afterwards take 
them, without being a treſpaſſer ; but it is agreed, that 
if a ſervant make a ſuit of 'cloaths of cloth,” or a'pair of 
ſhoes of leather, delivered to. him by the maſter, and then 
he run away with them, that. he is within the ſtatute ; 
becauſe the property is no way altered ; and even in the 
firſt caſe: Hawkins ſeems to be of opinion, that the taking 
of the-plate and; malt.is within the ftatute ; and the whole 
act of the ſervant, taken together, ſhould: be deemed a 
converſion of 'the maſter's goods to his own uſe, with an 
intent to ſteal them, which brings it within the expreſs 
letter. of the ſtatute; and on which foundation it hath 
been reſolved, that a ſervant who changes his maſter's 
age Sag dep 1.3et gol, « and then ol away with it, 
is within te, « $0, its &+ 102, © 
Hawk. P.C. 92. $175. KA L , 


. Settlement of apprenticer, | 

"y feat. 13& 14 Car. 2.c. 12. On complaint by the 
churchwardens or overſeers within forty days after ary per- 
ſon ſhall come to ſettle in any pariſh, on any tenement 
under 10/. a year; two juſtices (one of whom to be © 
the /) may remove him to the place where he was 
laſt legally ſettled, either as -a native, houſholder, ſo- 
ch apprentice, or ſervant, for the ſpace of forty days 
at the leait, 

By the flat. 1 Fac. 2. c. 17. the faid forty days ſhall be 
reckoned not KP yh time E his - big inhabit, but 
from the time- of his delivering notice in writing of the: 
houſe of his abode, and the number mis family, to one 
of. the churchwardens or overſeers of the poor of the 
pariſh to which they ſhall remove. - 

And by the faid ſtatute of 3 & 4 Wil. & MM. c. 11. 

fe. 8. if any perſon ſhall be bound an apprentice by in- 
denture, and inhabit in any town or pariſh, ſuch b'nd- 
ing and inhabitation ſhall be adjudged a good ſettlement, 
_ h no ſuch notice in Totle bs delivered and pub- 
i . 438 * 

By ſtatute 12 fun. ff. 1. c. 18. /e@. 2. if any perſon 
ſhall be an apprentice bound by indenture, to any perſon 
reſiding under a certificate, in any pariſh, townſhip, or 
place, and not afterwards having gained a legal ſettlement 
in ſuch pariſh, townſhip, or place ; ſuch apprentice, h 
virtue of: ſuch apprenticeſhip, indenture, or binding, hall 
not gain any ſettlement in ſuch pariſh, townſhip, or place; 
but every ſuch apprentice ſhall have his ſettlement in fuch 
pariſh, townſhip, cor place, as if he had not been bound 
apprentice. - : | | 

A. -puts B. apprentice to C. but B, is no party to the 
deed ;, B, continued a year with C. adjudged, that . this 
makes no ſettlement in-the pariſh C. is of z becauſe it was 
no ſerviec, and B. was no more than a boarder therefor 
kis education, which is no ſervice to make a ſettlement. 


| 


2 Galk. 479. . | oy hy" 4 

Miffergen ſent F. H. his wife and children to Pauſwick, 
and the'feffions-on the appeal diſcharged the order ; then 
the ſame perſons were ſent by -another order to Brimf- 
field, as the 'place of their birth ; Brimsfield ap caled, 
and the ſeſſions order recited the whole matter of fact ;- 
which was, that -J. H. was an apprentice by deed, fo one 
J. H. a butcher, and there was a Fu ome to live 
one fortnight at his s houſe, and another fortnight at his 
Ter's. "The order took notice, that he did not live fo 
days bo ane time in one place, but concluded, that he wag 
mu 


ed at Pauſwick, different to the former ſeſſions order. 
It was moved to quaſh'the ſefions order, it being on an 
erraneous notion, and the congluſion will not warrant 
the premifſes ; for the ſtatute 6 there muſt be an in 

bitaney as well as an apprenticethip for forty days at leaft, 
the court was of opinion to: quaſh the ſ:ſhons order, and 
a rule was:made to ſhew cafe the firſt day of the next 


t £ was aſſigned 


NS Tonptt 07M 
r child being bound apprentice at athgne 
over to another n — ved in B, beld he ſhould 
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gain a ſettlement at B. where his ſecond maſter lived. 1 Sak. 
68. pl. 7. Mith. I3 W. 3. B. R. Caftor v. Aieles pariſh. 
The fon was bound an apprentice to his father, and the 
father gave up his indenture to the ſon, and bound him out 
to a ſervice into another pariſh for a year, where he ſerved, 
but did not cancel. the indenture, and becoming - poor the 
zuſtices ordered him laſt legally ſettled in the pariſh where 
the father lived, becauſe the indenture being till in force, 
bis apprenticeſhip continued ; pur cur. The indenture not 
being cancelled, the obligation of the apprentice con- 
tinues ; and if the father ſhould get the indenture into his 
hands again uncancelled, and ſue the ſon thereupon, the 
aforeſaid agreement would not be a good plea for the ſon. 
6 Med. 190, 191, ; 
- Apprentice may gain a ſett/ement by ſerving a lodger, 
though the maſter has no ſettlement there. 2 Salk. 553. 
pl. 21. Hil. 4 ann. B. R. Pariſh of St. Bride's v. St. Sa- 
viour's. i 
B. was bound apprentice Fx four years to }. S. and 
lived out theſe four years at St, Bride's with him ; }. S. 
was only a lodger, and had no ſettlement there, and the 
court held the apprentice was well ſettled at St. Bride's ; 
for he was not a perſon remoyeable, nor does his ſettlement 
depend on his maſter, as-that of a wife on her hutband'for 
a ſcttlement, but he gains a ſettlement for himſelf within 
14 Car, 2. by forty days inhabitation ; and fo of a hired 
ſervant. 2 Salt. 533 
Where a perſon is bound apprentice by indenture, 
wherever this apprentice continues ferty days in the ſervice of 
his maſter or miſtreſs, there ſuch apprentice gains a ſettle- 
ment ; and where any perſon ſerves the laſt forty days of 
þis apprenticeſhip, that is the place of his laſt legal ſettle- 
ment; and ſo it is likewiſe of an hired ſervant. Ca. of 
Settlements 58. | 
A. removed by eertificate from B. to C. takes an appren- 
tice, who ſerves. out his time at C. and lives two years, 
cannot be removed with his maſter. 11 Mod. 204. 
A gardener took an apprentice, but having no work for 
him, made an agreement with a man who lived in anther 


pariſh, that his apprentice ſhould wark with him for wages, 


which he accordingly did, and the maſter had the wages, / 


Powis J. was of opinion at Dorcheſter aſlizes, Lent 1709, 
that'this apprentice did not gain a ſettlement by this ſer- 
vice in the pariſh where he worked ; this matcer coming 
in queſtion before him upon a caſe ſtated. 3 Fin. 29. 
cites MS, Caſes. 

A. was bound apprentice to one D. wha was an inhabi- 
tant and ſeitled in All Saints, and there dwelt with him 
above a year, the man removed t1 W. and lived there five 
years, but gained no ſettlement. "The queſtion was upon a 
ſpecial order, whether the apprentice was to »e ſettled 
where he was bound and lived the figſt year with his ma- 
ſter, or where he lived the laſt five years with his maſter ; 
and per cur, whether the maſter has a ſettlement or not, 
the apprentice gains a ſettlement by his ſervice. 3 Yin. 
29. MS. Caſes, Trin. 9 An. B, R. 

If an apprentice be bound to one who has no right to take au 
apprentice, yet the apprentice will gain a ſettlement under 
ſuch an indenture by his ſervice, 3 Fin. 29. MS. Caſes, 
Trin, 9 Ann. B. R. | 

A perion was bound apprentice to a cobler, who lived in 
one pariſh, and bis flall was in another ; the apprentice 
lived with his father in a third pariſh; and it was held 


per cur. that he gained no ſettlement as an apprentice. 


.Caſes of Settlements 80. pl. 106. Paſch. 1517, the pariſh of 
St. awe fry's caſe. « p, + 
One G. was an apprentice to ]. S. a ſeafaring man ; 
who lived in the pariſh of St. Olave Fury ; the apprentice 
lived with his maſter three months, but always on ſhip board 
out of the pariſh, Prat” }. ſaid it does not appear that he 
was ſent by his maſter to watch on ſhip board ; if it had, 
it had been on his maſter's buſineſs, and continuing in 
his ſervice, and doing his duty. The court adjuged he 
_ was not ſettled in the pariſh ; for there muſt not only be 
an apprenticeſhip, but reſidency. And a man is deemed 
7 be reſident 'where he lodges, Caſes-of Settlements 79. 
. IO9, - | | 
| One, born in A. is put apprentice in B. where he ſerved 


two yearss and then his ma/ter died, when he went back 


- 


APP 


to A. and married, had children and died ; the wife ang 


children ſhall be ſent back to B. 8 Med. 169. 9 Geo, x 
St. Giles in Reading v. Everfly Blackwater. Re 
Where one is bound apprentice. by indenture, it cannoy 
be diſcharged but by deed.or , by ſefhons, and a hiring after 
he is bound, or any conſequences arifing upon ſuch hiring 
are entirely void whilft the indenture ſubſiſts;and till it ;; 
defeaſanced'; for when an apprentice ſerves forty days, 
virtue of the indenture, he cannot gain another ſettlement; 
though his mo/ter conſents, becauſe he had a ſettement by 
the ſervice under the indenture. Admitted Pur cur, 8 

Mod. 2.36. Paſch. 10 Geo, Buckington pariſh v. Scvington, 
One 7. . was bound apprentice to 7. P. of St. Febn'; 
pariſh in the Devizes, hofier. The faid J. P. having a 
ſmall houſe, the father was to find meat, drink, wajbing 
qnd lodging, the maſter allawing 2. 5. 6. per week ; the ap- 
prentice never lodged with his maſter in St. John's pariſh, 
but with bits father in Biſhop Canning's. - Held that the 
apprentice. gained no ſctclement in St. 7ob»'s pariſh by 


virtue of the apprenticeſhip with his maiter, in regard he 


never lodged in the pariſh for the ſpace of forty days, 
Caſes of Settlements 118. pl. 159. Trin. 1724. B. R. the 
chapelry of St. Fames in the pariſh of Biſhops Cannings v, 
Inhabitants of Devizes in the county of IVilts, | 

A. bound apprentice to a butcher in Cirence/ter, lived 
with his Fon for the firfl ſix years, and then came and 
lived with his maſter up and down for three quarters of a 
year, It was objected, that it did not appear that he lived 
forty days with his maſter ; per cur. It is ſet forth that he 
was up and down three quarters of a year with his maſter ; - 
ſo there is room to intend he was reſident forty days. 
Caſes of Settlements 118. pl. 159 Trin. 1724. B. R. In 
caſe of the chapelry of St. Zames's in the pariſh of Biſhop 
Cannings v. Inhabitants of St. Fohn's in the Devizes in 
the county of /71/ts, cites The King v. Cirence/ter (inhas 
bitants.) | . 

A. was bound apprentice to B. who lived in St. Olave's, 
afterwards A. by his maſter's conſent, lived with ancther 
perſon in Allhallows. And per cur. He gained a ſetttement 
in the laſt place ; for a perſon may ſerve his maſter in an- 
other place or pariſh, and although he ſerves another man, 
yet it is by couſent of his maſter, and the benefit accrues 
to the maſter. Caſes of Settlements 114. pl. 153. The pas 
riſh of St. Olave's, Southwark, v. Allballaws. 

A perſon was bound apprentice to a gentleman, who made 
uſe of him as his huntſman, - and lived with him three quar- 
ters of a year, and then ran away ; per cur. Here is a liv- 
ing for forty days, and fo the perſon gains a fettlement. It 
was objected, that he ſerved a gentleman, and conſequently 
of no trade ; but per cur. He is put as an apprentice, 
and the maſter may make uſe of him in what manner he 
pleaſes, and therefore held a ſettlement accordingly. 
Caſes 4 Settlements 122. pl. 166. Trin, 1726, The King v. 
The ibabitants of Whitchurch, | 

- F.$S. agreed to be put out apprentice to F. N. and 
was bound for ſeven years, and 20s. was paid 7. $.'s ma- 
ſter; after 7. S$. had ſerved three years his maſler died. 
The indentures were nt flamped, nor the duty paid ; on 
an order of ſeſſions that it was a ſettlement, and a rete- 
rence to the judges of aſſize, Forteſcue J. was of the ſame 
opinion, but it was moved to quaſh it, becauſe 3 & 4/7. 
& M. ſays apprentices bound by indenture ſhall be intitled ta 
a ſettlement, and this indenture being not ſtamped, is as 
no indenture by 8 Ann, and fo held the court. 4 Geo. 2+ 
B. R. Fitzgib. 167. Anon. S. 
| Upon the appeal of St. George's againſt an order of two 
juſtices, whereby Alice Wheeler, a ſingle woman, who was 
lixely to become chargeable to St. Fames's, Weſtminſter, 
was removed from thence to St. George's, as the place 
of her laſt legal ſettlement ; and the ſeſſions ſtate the 
matter ſpecially, and the faid A. JF. was bound by 1n- 
denture a pariſh apprentice in the ſaid pariſh of St. Georges 
to George Leſter, where ſhe lived and gained a fettlement, 
by ſerving the ſpace of forty days under the ſaid indenture; 
and that afterwards, and during the time of her appren- 
ticeſhip, ſhe was by parol .agreement hired out by the 
ſaid maſter G. L. to one F. Hall in the pariſh of St. Mary 
le Bone, and there lived and lodged above forty days, vZ- 
for the ſpace of one year and upwards, the ſaid bio 

PAM ; | t1CC10] 


— 


A P P 


a continuivg z that the ſaid G. L. her maſter, re-' 
Uiceſhip rages flock the faid *F. FH. and found her 


ceived her. : | b. Woh 
cloaths ; and on debate the queſtion was, whether the ſaid 
4. W. by her” reſidetice above” forty days in St. Mary {e 
ily 04? that the laſt ſervice gained her no ſettlement, 
and conſequently ſhe was ſettled-at St. George's. But the 
court quaſhed the order, 'being'of opinion, that there was 
no difference between the maſter hiring of her-out, and 
her own act ; and that it was like the caſe of a binding 
to 4. and ſerving B. where it has been always held to be 
a ſettlement in B”s pariſh. So'the order of ſefſions was 
quaſhed. | Sefſ: Ca. vol, 2. caſe 138. 2 Strange 1001. 
Abba bTm ap rm 02 yorny won mt fed 

Upon a ſpecial order of ſeſſions, the caſe was ſtated, 
that an \apprentice was" bound to A.” in one pariſh, but 
by agreement ſerved B. in another pariſh, and the ſefſions 
ſettled him with B. and by the*court ; He gains a ſettle- 
ment in the laſt place ;' for a perſon may ſerve his maſter 
in another pariſh or place ; and although he ſerves another 
man, yet it is by conſent of his maſter, and the benefit 
accrues to his maſter, | Stran. 554. Caſes of S. 1 53 
Trin. 9 Gev. 1- between the pariſhes of Allhallows on the 
IVall and St. Olave in Surry. - R$ 42 YI 

. Parker Ch: }. delivered the reſolution of the court : 
This is an order for the removal of' one Ferrer from the 
pariſh of Holy Trimty to Shoreditch : by which it appears, 
that Ferrer was bound an apprentice to one Truby, with in- 
tent that he ſhould ſerve Green; which he did for three 
years. And it has been inſiſted, that he being bound to 
Truby, who lives in Trinity pariſh, his ſettlement is there, 
and not in Shoreditch,- where his ſervice was; but we are 
of opinion, the juſtices have done right in ſending him to 
Shoreditch, where the ſervice aEtually-was. It is the ſame 
thing as if Truby had turned him over to Green, in which 
caſe there would have been no queſtion but he had gained 
a ſettlement in Greens pariſh. If the maſter removes out 
of one pariſh into another,” the apprentice gains a ſettle- 
ment if he lives there: forty days y the turning over an 
apprentice is like the ſigning any deed ; in this caſe Traby 
was only a truſtee, There is a great deal of difference 
between apprentices and other ſervants z for apprentices 
are not preſumed to become chargeable, becauſe the trade 
and miſtery they learn is their eſtate; therefore the order 
muſt be confirmed, | Strange 10. Mich. 
riſhes of Haly Trinity and Shoreditch, 

Upon a ſpecial order the caſe was ſtated, that 4. was 
bound an apprentice,” and ſerved and inhabited two years, 
till a commiſſion of bankruptcy was taken out againſt the 
maſter, at which time the apprentice, without having the 
indenture delivered-up, or. any diſcharge at the ſeſhons, 
hires himſelf as a common ſervant into another pariſh, and 
ſerved a year. The ſeſſions adjudge this to be no difſo- 
lution of the apprenticeſhip, and conſequently that ' the 
ſettlement of the apprentice was in the firſt pariſh where 
be was bound. And. by the court, their judgment is right : 
There could be no difolution of the contract, unleſs the 
denture had been delivered up, or the ſeſſions had diſ- 
charged him ;' as no doubt they would have done, if they 
bad been applied to: and then, as the firſt contraCt had 
continuance, the apprentice had no power to bire himſelf ; 
and the ſervice afterwards for 'a year was void, 'as to an 
pretence of giving him a ſettlement. That ſervice mu 
< taken as a ſervice to the maſter, who. by law was in- 
titled to the wages, and therefore the order muſt be con- 
firmed. Strange 582 Eoft. to Geo. i535 © ® 

| It was ſtated, that an apprentice was bound in the-pa- 
riſh of A. and lived there, off and on, for three quarters 
of a year. Exception was taken, that it was no ſettle- 
ment, ſince he might not -inhabit 
ut by the court ; 'That is not neceſſary ; and: the 'order 
oe paring it a ſettlement was confirmed. : Strange 579. 
. 10 Geo. 1. ; inhabitants. of Ci- 
— 20. 1 The King againſt the inhabitants (4 Wu 
pon a ſpecial order of ſettlement -it was ſtated, that 
Mag boy was bound. out a premtice by indenture, and 
\e maſter 'had 205." paid 'him 3 -and he. ſerved three 
T7 but that the maſter never -/paid the duty:of '64. in 
© pound according to,$ pn, c. 9. ſe. 39; which ſays, 
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ained” a' ſettlement in that pariſh” or not? The. 


3 Geo. 1. Pa-' 


forty days” together. | 
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that if the duty be DE poll, the indenture ſhall be void 
to all intents and purpoſes whatſoever. The caſe was re- 
ferred to Forteſcue Juſtice, who-went the circuit; .and ha 
held it a ſettlement, becauſe the maſter had ſix months-to 
pay.the duty in, fo that during thoſe ſx mouths, a ſettle- 
ment was gained ; and it ſhould not be_in- the power of 
the maſter to defeat it by matter ex poſt fq&o;- and pur- 
ſuant to this opinion,*the ſeſſions held it a ſettlement, 
But. upon debate in. B. R..the order was quaſhed; for 
they ſaid, it was making the indenture good to one pur- 
poſe, when the aCt of parliament had made it.void to all 
intents and purpoſes whatſoever ; and though. it was a 
hard caſe, he could not break through the poſitive words 
of the aft. Str, g0o3. Eaft. 4 Geo, 2. between the pa- 
riſhes of Curenden and Layland in Lancaſhire. h=z 

Fames 


{ Upon a ſpecial order of ſeffions it was (tated, that 

Blyth, in 1706, was put apprentice to St Peter*s for four 

years. by indenture, and. that he lived there, and ſerved 
years, as 5 £liz. c. 4. requires, the ſeſſions adjudged it 
no. ſettlement ; and the 41ſt ſetion of" the ſtatute” was 
inſiſted on to ſupport the order, which declares, ** Fhat 
all indentures, covenants, and bargains, of or for the 
having or taking = apprentice, otherwiſe to be made or 
taken than is by that ſtatute ordained, ſhall be clearly 
void in law to all intents and purpofes ;*”” and one of the 
former regulations is, that the binding ſhall be for ſeven 
years. - And the Caſe of Curenden and Layland [the pre- 
ceding caſe] was relied on,” where the apprenticeſhip was 
ſor ſeven years, but the indentures never {tampt, and held 
to be no ſettlement. But notwithſtanding this, the court 
was of opinion there was a ſettlement, and quaſhed the 
order. It appears, that between the 26th and gift ſec- 
tions, there are many regulations, what ſort of perſons 
ſhall take apprentices, ard what not ; which are never 
regarded ; and it wou!d be of miſchievous conſequence 
now to refer this laſt fetion back to all the reſt. They 
ſaid the word vo;4 muſt be conſtrued vordable ; as on the 
ſtatute em. 2. finis ipſo jure fit nullus, it is yet a diſcon- 
tinuance., Hob. 166. and on 23 H. 6. c. 10. You muſt 
plead ſpecially, and cannot avoid a bail-bond on non "e/# 
faftum, Here the indenture has had its effe&, and nei- 
ther maſter nor ſervant has taken advantage of the abjec- 
tion ;. and as to the Caſe of Curenden and Layland, on the 
'8 Ann. c. 9. there were words prohibiting the giving the 
indenture in evidence ; and admitting improper evidence 
is always a ground to quaſh. + Stra. 1066. Ach. 10 
Geo. 2. between the pariſhes of St. Nichalas and St. Peter. 
in Ipſwich. v7 | 

A is bound to B. a cobler, who keeps a ftall in one 

pariſh, lies in another, and the boy in a third ; and the 
ſeſhons adjudge the ſMement where the ſtall is, becauſe 
the ſervice is there. By the court: The boy has gained 
no ſettlement in either of the three pariſhes.; for the ſtall 
is not ſufficient to give him one, the maſter lying in an- 
other pariſh ; order quaſhed. Stra, 5r. FEaft. 3 Geo. 1, 
The King againf the inhabitants of St. Olave Fury. 
A. is bound apprentice to a ſeafaring. man, and ſerved 
him for a quarter of a year in the day-time on land, in 
the pariſh of St: Mary Colechurch, but lay every night 
on ſhip-board in" Radcliff; but the juſtices: apprehending 
the ſettlement to be where the ſervice was, ſend him 
' thither. Corbit moved: to quaſh this order, and likened 
it to the caſe of'the cobler laſt mentioned; Chief Juſtice: 
A man properly inhabits where he lies ; as in, the caſe 


oo 
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that in which his bed is ; order quaſhed. - Strange 60, 
Trin. 
| Radeliff. 
Upon'a ſpec 
bound' to a certificate man in Terterdon,” and after living 
| with him there two years, was by him affigned over: to a 
pariſhioner of L:i4d, with whom, he inhabited and ſerved 
the remainder of the ſeven years. And the queſtion'aroſe 


a certificate-man ſhall gain no ſettlement, whether the aſ- 


had not made tbe binding void, bat has only taken away 


Gea. 1, Pariſhes of St. Mary Colechurch and © 
; 364-: Þ 4 7 P 7-2 Sv + 0 | 


on 12 Ann. flat. 1. c. 18. which ſays, the apprentice of 


ong 


the time ; but inaſmuch as he was not bound for ſeven 


— 


where the houſe is in two leets, he is to be ſummoned to 


ſpecial order it was ſtated, that the Pauper was | 


fignment'could give him one; and the court were all of | 
opinion he had gained a ſettlement in Z:dd; for the a& 


I en YT OOIRTR—_ __ ooo R—_ — 
[2 


COT TEE Ted —— cw _- 6 
_ _— ; —_ = —_— 


A. P. P 
ofie of the conſequences of ſuch binding for- the fake of 


' the certificated pariſh, It never intended to meddle with 


the cafe of a legal pariſhioner's apprentice, and-when. once 
there is an aſſignment to ſuch' an one, it is the ſame as if 
it had been an original binding ; the true conſtruQtion of 
the ſtatute is, that in reſpe7 to the certificated: pariſh, ſuch 
binding and inhabitation ſhall give no ſettlement. Str. 
1147. Mich. 14 Geo. 2. The King againſ{ the inhabitants 


. of Petham. 


Upon a ſpecial order of ſeffions, the caſe was ſtated for 
the opinion of the court ; that in 1702, one Rzchard 
Plnwer was bound apprentice to John Emerton, who was 
legally ſettled in [vinghoe ; that he ſerved part of his time 
there, and then the maſter went with all his family as a 
eertificate-man to Stone-Bridge, . where he purchaſed an 


- eftate of the value of 607. and after ſuch purchaſe- the 


apprentice lived with him fix months, till the apprentice- 
thip expired ; and becauſe the ſtatute 12 Ann. c. 18. pro-' 
vides that the apprentice of a certificate-man ſhall gain no 
fettlement in the pariſh to which the maſter goes by cer- 
tificate ; therefore the judges adjudge the ſettlement at 
Tvinghoe, where the binding and great part of the ſervice 
was, And by the court: The order muſt be quaſhed; for 
as the apprenticeſhip expired in 1709, the ſtatute 22 Ann. 


3s out of the caſe, not being made with any retroſpect ; 


and then the caſe is no more than that an apprentice of 
2 certificate-man lives forty days in Stone-Bridge, which 
before that ſtatute was enough to gain him a ſettlement ; 
but if this had been a caſe Gs the ſtatute, yet we think 
the ſettlement would lie in Stone-Bridge ; for according 
to the caſe of of Burclear and Eaftwoodbay, at as 5 Geo. 1. 
in B. R. when a certificate-man makes a purchaſe, he im- 
mediately ceaſes to be there in nature of a certificate-man, 
and becomes a ſettled inhabitant ; ſo that laying the ſtatute 
out of the caſe (as we muſt do, it being nothing to the 


an apprentice, in a pariſh where the maſter was legally 
fettled, which is now more than ſufficient to give a ſettle- 
ment to the apprentice. Str. 265. Hill, 6 Geo, 1. Be- 
tween the pariſhes of [vinghoe and Stone- Bridge. 

Stat. 31 Geo. 2. c. 11, = 11. Whereas by an a& 
made in the third year of the reign of King F/liam and 
Queen Mary, intitled, An a& for the better explanation 
end ſupplying the defefts of the former laws for the ſetile- 
ment of the poer, it is enafted, That if any perſon ſhall 
be bound an apprentice by indenture, and inhabit in an 
town. or pariſh, ſuch binding and inhabitation ſhall be ad- 
judged a good ſettlement: and whereas fince the making, 
the ſaid act, great numbers of perſons having been unwa- 
rily bound apprentice, by certain deeds, writings, or con- 
traQts, not indented, by which binding 'many of them 
have ſuffered great loſs and damage, 'on account of their 
having been refuſed a ſettlement in fuch town or pariſh, 
where they have been ſo bound and reſided forty days, 
and have been removed to the pariſh or place where their 


Hiſt legal ſettlement was before ſuch apprenticeſhip, where 


they had no encouragement to exerciſe their trades, or 
opportunity to gain a livelihood by their. faid - trades to 
which they were ſo bound apprentices: for relief therefore 
of ſuch apprentices, and for revyuling to like miſchief 
for the future; Be it enaQted, &c. t no perſon who 
ſhall have been an apprentice, or who ſhall hereafter be 
bound an apprentice 7 poy deed, writing, or contract, 
not indented, being firſt legally ſtampt, ſhall be liable to 
be removed from the town, } poke. or place where he or 
ſhe ſhall have been ſo boun 

forty days, by virtue of any order of removal, granted 


| by two juſtices of the peace of any county, riding, di- 


viſion, city, town corporate, or place z or by virtue of 
any order of the juſtices, at their general or quarter ſef- 
fions, by reaſon, or on account of ſuch deed, writing, 
or contraCt not being indented only. _ F0 


8. Pladings in aftions brought by and again/t maſters and 
apprentices. ade. | 

Aion on the caſe by 4. againſt B. for inticing his 
apprentice. (4. being a tradeſman in Londen) to depart 
from his ſervice for ſix days, and divers times #0 take 
maney out of the box of the thap, and play at cards with 


% 


} Aynſworth v. Wacd, 
purpoſe), in this view here is a ſervice for fix months. as | 


an apprentice, and reſident | 
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'B. and that B.'cozened the 


the-movey is a damage to 4, and the-cozenage is- but an 
aggravation of the i offence,. and for: that the: apprentice 
himfelf- only ſhalk have, an ation z- but. in- this. caſe, be. 
| cauſe the damages were entire with reſpect to the cozenage 
as well as to the departure, A, could not. have j 
| by the better.opinion of the-court. Ney-105, 
| Jndifiment- fot cauſing. an apprentice to abſent hi 
from his maſter, and keeping. and: detaining him in-that ab» 
| ſence. It was moved to quaſh it, becauſe not. a thing of 
a public nature, being. no other than} an aftion on the 
caſe 3 but the. court ſaid, it: was a great offence, and would 
not quaſh it ; but left the party to demur if be-would. 
12 Med. 195, 
| An endiftment was for procuring. an apprentice to depart 
| unlawfully from his maſter, and- ducing bom to: take and 
carry away, his. maſler's gocds., 'The defendant was found 
guilty ; and. it was moved- that this was only: a private 
Injury, for which. caſe lies, and not in its .nature- public 
to maintain an inditment ; beſides,. no fat: is: laid tobe 
done in'-purſuance of this inticipg,.and as to the: carrying 
away. the goods, no venue is laid where: the. goods were 
taken away ; and judgment was axreſted. 1 $2/k, 380, 
A common” attuon of treſpaſs will not lie for inticing an 
apprentice or. ſervant from. his . maſter; but if one will 


will lie for the-maſter, deckaring upon the force, per 

 ſervitium amiſit 3 per tot. cur”, ”, Med. 184. FH 
If @ man knows that an apprentice ran away from bit 
; maſier, and he keeps end employs him, the proper remedy is 
to bring an action for ſo much money. paid to the' plaintiff's 
apprentice in wrong of the Paint per the Ch. ]. Barnard. 
 Kep. in B, R. Paſch. 2 Geo. 2. at the fittings at Gurldball, 


hd hd 


ne of the age of /ixteen years put hiinſelf apprentice 
in Zendon by indenture, with. the "afead rote s ch and 
 afterwards-ran away with his maſter's money, whereupon 
he brought an aCtion of covenant ; the. defendant pleaded 
ronage z the plaintiff replied, that by the cuſtom of London 
an infant may bind himſelf apprentice, and in fuch co» 
venants as. are' compriſed m this indenture, and that he 
ſhould: be baund, Ee. as if he was at full age, &c. and 
upon, demurrer to this replication, it was objected, that 
this cuſtom is pleadable only in the court of ; nar and 


y } not in the Common Pleas, or elſewhere ; but adjudged | 


otherwiſe. Moor 135. _ 
| . Covenant againſt the defendant, being an apprentice, 
for embezzling his maſter's goods: the defendant pleaded 
| infancy when he became bound ; the plaintiff replied, that 
' the «tom of London is, that one may bind himſelf appren- 
tice at the- age of fourteen years, Wc. the defendant re- 
joined, that the cuſtom is, that if one may bind himſelf 
apprentice at. that age, and. the indenture is inrolled in 
| Guiddball, then it ſhall bind, and traverſed the cuſtom 
[as alledged by the plaintiF: upon which they were 2 


who certified by the mouth of their recorder, that the 
cuſtom was as the plaintiff had declared. Palm. 361. _ 
Error of a judgment upon the ſtatute for uſing a trade, 
not. having ſerved an apprentice/bip, &c. the action was 
\ brought in. Newbury, and the error aſſigned was, that it 
ought to be brought in one of the courts at Weſtminſter ; 
hem for that cauſe the judgment was reverſed. $tyis 
| 383, | | 8, 
Covenant upon an indenture of an apprentice, wherein 
he bound: himſelf to ſerve the plaintiff for ſeven years 3 
|the plaintiff ſet forth the cu//om of London, that any 
perſon above fourteen and under one, and unmar- 
ried, might bind himſelf apprentice, &c, according to the 
cuſtom, and that the maſter might have #ale re 
againſt him, as .if he had been =one, and alledges» 
that the defendant did depart from his ſervice fer 
he loſt his ſervice for that term, which was not -yet cX- 
' pired : the defendant pleaded a frivolous plea; and vp 
a demurrer it was adjudged, that though ſuch a covenant 
would not bind an infant, either at Common Law, or bY 


bow ſtatute 5 Ez. yet by it ſhall bind him ; if i 
true, here the plaintiff declared for the loſs of the _—_ 
2 | 


entice : the-court-though + 
A. might well bave an-aQton for the departure, and lofn hy" 


| fake away my apprentice or ſervant. with amber treſpaſs 


Hue, and the court fent to the lord mayor and aldermen, 


- 


% 
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2-t's ſervice for ſeven years, part of which was yet to 
—_ which had been naught after a verdict, Sx] 8! 
| yood upon a demurter, becauſe the plaintiff may take 
damages for the departure only; and not for the loſs of the 
ſervice'during that time. t Mod. 291. 

' Covenant by an appretitice, for that the defendant's 
teſtator had covenanted to inftruCt him (the plaintiff) in 
the art of a ſad/er for ſevent years, and to find hin in 
meat and drink during that term and affigned the breach, 


' for that after the death of the teſtator, the defendant, who | 


Was his executor, turned him (the plaintiff) out of doors, 
| und out-of his ſervice,. xt fic did not find him meat and 


drink; and upon” demurrer, the court inclined at firſt, 


that et fic was not a ſufficient averment, of the breach of 
covenant-z but afterwards they held et fic to be only 
matter of form, and that the apprentice remains to the 
executor ; for though he might not inſtru him, he muſt 
find him in meat and drink. 1 Sid. 216; | 
The plaintiff declared upon an indenture of a rentice - 
ſhip; the defendant pleaded, that at the time of the ex- 
ecuting the ſaid indenture he was an infant; the plaintiff 
replies, that by the cu//om of the city of London, if one 
under age binds himſelf apprentice, it ſhall oblige him > 
and upon demutrer to this replication, it was objeQed, 
that it was ill, becauſe a departure from the declaration | 
for that is at Common law, and by the replication he hath 
enabled himſeif by a cu/fom ; and fo is the abbot of Boke- 
faj!'s caſe, Reilw. 75. B. but adjudged no departure, for 
the aRion is founded, on a covenarit, and in the replica- 
tion he only anſwers the diſability in the plea. Raym. 16. 
Covenant by an infant per guardianum, for that he 
being apprentice to the defendant” by vindenture, he did 
not keep, maintain and teach him the trade of a woollen- 
draper, as he ought by his covenant, but turned him away : { 
the defendant pleaded an order of ſeſſions, by which he was 
diſcharged from the plaintiff for his diforderly living, and 
that the order was inrolled ; and upon demurrer to the 
lea, it was held, that the maſter might be diſcharged 
bes his apprentice by an order of ſeſſions 3 but it was a 
queſtion, whether be& ought firſt to make application 7« 
one juſtice, and not to the ſeſſions per ſaltum, 1 FYent. 
V4. | 
In covenant, the plaintiff declared on the cuſtom of 
Lmden, that time out of mind, every freeman ſolebat to. 
take an apprentice, who by cu/om, &c. are bound by 
their covenants faithfully to ſerve; and that he (the 
plaintiff) took the defendant apprentice by indenture, in | 
| which he covenanted to ſerve ſeven years, which he had; 
not done ; upon which they were at ifſue, and the plain 
tiff had a verdict : It was infiſted in arreſt of judgment, 
that the declaration was ill, becauſe it was in the /olet 
alone, when it ought to be in the debet and ſalet ; for if 
he is bound to ſerve, it muft be by the cu/fom, becauſe 
he is an infant; and if by the cuſtom, then it muſt be 
debet & ſolct : but adjudged, that he is bound by the c- 
_ wenant, and that the cuſtom is only inducement. 1 Lev. 12. 
* The teftator covenarited to teach an apprentice his 
trade ; and in an action of covenant againſt his executor, 
It was inſiſted, after a verdi& for the plaintiff, that the 
covenant was perſonal, and did not oblige the executor ; 
but adjudged, that it did, and if the executor is not of. 
the ſame trade, he ought to provide another maſter, who 
is. 1. Lev. 196. | 0 
_ In debt on apprentices bond, that if apprentice ſhould 
tmbezzle, &c. and if within twenty days after notice given 
| thereof to defendant and one A. and proof to them made, 
Ee. ſhewing to defendant and A. a confeſſion under hand of 
© apprentice is not proof ſufficient, the apprentice being 
not fide dignus, and notice and proof opght to be given | 
them both together, and- not to one at one time, and the 
other at another time ; plaintiff ſhould ſhew in what 
place he became apprentice, and that he was ſuch a perſon 
os might be apprentice by 5 Eliz. and though the ſtatute is 
ny pleaded, defendant ſhall take advantage thereof, be- 
cauſe it is a general ſtatute. | Cro. Eliz. 723. pl. 55. 
. Bond was givert for the truth and honefly of an appren- 
uce: the *mafter pretended goods were loſt, and got the 
"þjrentice (o fign a note as for particulars of the goods loſt 


| ſhall and will te 


acquainting the gbligar with it : 4 
ra the maſter ro be relieved againſt 
the bond, and an iſſue was direQed on a quantum Yannifi- 


three years without 
bill was exhibited 


catus, but the note not to be given in"evidence y and af- 
terwards the defendant, the maſter, who was plainti i; 
the aQtion at law, being nonſuit'upon' full evidence, 
perpetual injunCtion was decreed againſt the 'bond for all - 
breaches paſt before the aQtion brought by the" maſter #t 
law. Pinch Rep. 47. | ® wa eek 

wg om _ putting out his fon app 
was bound in a bond of 20001. penalty for his ſors fidelity 
the ſon imbezzles ww þ q wb As Set but wg B & 
truſt the ſon no more with caſh, or but very ſparingly. 
About a year after the ſon imbezzled about 3007. more, 
and fo it ſtood for ſeveral years, when upon account it 
appeared he had imbezzled 2750 7. but of this B. gave 
no notice to MA. till two years + apprenticeſhip ended. 
The maſter of the Rolls decreed A. to pay 10007; over 
and above the 203 1. before paid ; but Lord Chanc, King, 
decreed the payment of ſo much as would make it in % 
= [and the 263. to be as part of it. 2 P. Yillianis 
288. | | | 

An indenture of apprenticeſhip. 


This Indenture made the day and year, &c. Witneſſeth, 
That A. B. fon of, &c. Hath, of his own free and voluntary 


prentice” to B. 


| willy placed and bound himſelf appremice unto C.D. of, 


Sc. to be taught it the trade, ſcience, or occupation, of, & e. 
which he the ſaid C.'D. now uſeth, and with him as an ap- 
prentice to dwell, continue, and ſerve him from the day of 
the date hereof, until the full end and term of ſeven years 
from thence next enfuing, and fully to be cornplete anid 
ended”; during all which term of ſeven years, the ſaid 
apprentice his ſaid maſler well and faithfully ſhall ſerot, 
his ſecrets keep, his com every where gladly do; 

hurt to his ſaid maſter he ſhall not do, nor wil, uly uffer to 
be done by others, but of the ſame to his power ſhall for thwith 
give notice to his ſaid maſier ; the goods of his ſaid maſter 
he fhall not 1#mbezzle or waſte, nor ther lend without his con- 
ſent to any; «t cards, dice, or any other unlawful yames, 


he ſhall not Plays taverns or alehouſes he ſhall not frequent z 
| fornication-he fhall not commit, matrimony be ſhall not con» 


tratt ; from the ſervice of his faid maſter he Jhall not at 
any .time depart or abſent himſelf, without his. faid maſter's 
leave ; but in all things as a good and. faithful apprentice 
/hall and will demean and behave himſelf towards his Jaid 
maſter, and all his, during the ſaid term. And the maſter 
his ſaid apprentice- the "(9p trade, ſcience, or occupation of, 
tFc.- which he now uſeth, with all things thereto belonging, 
and inſtrutt, or cauſe to be well and 
ſufficiently taught and inſlrufted, after the beſt way. and 
manner that he car; and ſhall and will alſ« find and allow 
unto his ſaid /apprentice, meat, drink, waſhing, lodging and 
apparel, both linen «n1 waellen, and al other necſſaries fit 
and convenient for ſuch an rpms during the term afare- 
faid; and at the, end of the ſaid term ſhall and will give 
to the ſaid apprentice . one new ſuit of apparel, &c. In 
Witneſs, ch ; x ® 


App2opaiation, Appropriatio, (from the French appre- 
prier, i. e. aptare, accommodare, to appropriate, ts adapt, to 
fit, to apply) Properly ſignifieth in the law of England, a 
ſevering of a benefice eccleſiaſtical, which originally, and 
in nature is juris divini & in patrimonio nuilius, to. the 


| proper and perpetual uſe of ſome religious houſe, or dean 


and chapter, biſhop or college; and the reaſgn of the 
name may be this z becauſe, as parſons are not commonly 
accounted domini, but uſuſrudtuarii, baving no right of 
fee imple ; ſo theſe by reaſon of their perpetuity, are ac- 


counted owners of the ſee fimple, and therefore are called 


proprietarii. Cowell. Lit. tit. Diſcontinuance. 


1 Of endowing vicarages upon appropriation ; and where, 
and by what as appropriation is gaod. | ” 


' 2. Where appropriation is not good, 


' did the value of them, 
"+ You. 1. NO, E3. 


but let the note fleep for two er | 


' 1. Of endowing vicarages upon appropriation ; and where, 
and by what atts thao is good. v, 
p 


Before | 
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_ Before the time of Richard 2. it was lawful (as it 
ſeems) to appropriate the whole fruits of a benefice to an 
| abbey or priory, they finding one to ſerve the cure. But 
that King redrefſed the evil by a good law, whereby 
he ordained, that ©* In every licencc to be made in the 
Chancery, of the appropriation of any pariſh church, 
it ſhall be expreſly contained, that the dioceſan of the 
Place, upon the appropriation of ſuch churches, ſhall or- 
dain according to the value of ſuch churches, a convent- 
ent ſum of money to be paid and diſtributed yearly of the 
fruits and profits of the ſame churches, by thoſe that will 
have the ſame churches in proper uſe, and by their ſuc- 
ceſſors, to the poor pariſhioners of the ſaid churches, in 
aid of their living and ſuſtenance for ever ; and alſo that 
the vicar be well and ſufficiently endowed.” Stat. 15. 
Ric. 2. c. 6. And by the ſtatute of 4 Hen. 4. c. 12. it 
| is enaQted, that ** From henceforth, in every church ap- 
propriated, there ſhall be a ſecular perſon ordained vicar 
perpetual, canonically inſtituted and induCted, and co- 
venably endowed by the diſcration of the ordinary, to do 
divine ſervice, and to inform the people, and to keep 
hoſpitality there : and no religious ſhall in any wiſe be 
ms vicar in any church appropriated.” 


From henceforth.) This ſtatute extendeth not to appro- 
priations made before this time. 2 Rel. Rep. 127. 


There ſhall be a ſecular perſon ordained perpetual) In 

the caſe of Bonſey and Lee, Trin. 1684 3 it was decreed, 
that where there is no vicarage endowed, the impropria- 
tor of the ſmall tithes is bound to maintain a prieſt ; and 
upon an information by the attorney-general for that pur- 
poſe, the King may aſlign to the curate ſuch an allow- 
ance or proportion of the ſmall tithes as he ſhall think fit ; 
but otherwiſe it is, where the vicar is endowed, though 
but of never ſo ſmall matter. 1 Fern. 247. 


Covenably enanved.] So that without endowment, the 
appropriation was not good. 12 Co. 4, 


By the diſcretion of the ordinary.) Before this, it could 
not be done but with conſent of the patron ; but there 
was no neceſſity of the licence of the King (as in the caſe 
of appropriation,) becauſe no damage accrued to the 
crown. 2 Rol. Abr. 334. 


No religious ſhall in any wiſe be made vicar in any church 
appropriated.) But if the benefice was given ad menſam 
monachorum, and ſo not appropriated in the common form, 
but granted by "way of union pleno jure ; in that caſe, .it 
was ſerved by a monk of their own body, who was re- 
movable at their own pleaſure. This is the founda- 


tion of /{ipendiary curactes, where the impropriators are: 


bound to provide divine ſervice, but may do it by a 
curate, not inſtituted, but only licenſed by the biſhop. 
So the monks ſerved them ; and becauſe the as of diſſo- 
lution gave the lands to the King in ſuch manner and 
form as the monks. held them, they who derive from the 


crown have reckoned themſelves under no reſtraint to pre- 


ſent a vicar to the biſhop for inſtitution. But though the 
Canon law is clear, that ſuch benefices as were united 
menſez monachorum might be ſerved by monks, without in- 
ſtitution ; yet the law alſo was, that in caſe ſuch cures 
were ſupplied by ſeculars, they muſt have inſtitution ; 
and there being now no ſupply but by ſeculars, it ſeems 
to follow, that by law no benefices can be now ſerved by 
ſtipendiary curates without inſtitution : but the received 
practice is otherwiſe. * Gibſ. 717. St 

The a& of endowment by the biſhop might be made, 
either in the aCt of appropriation, or by a ſubſequent a& 
and a ſeparate inſtrument ; which is mentioned in this 
Place, that in ſearching for endowments in the regiftries 
of biſhops, or the Court of Augmentations neither the 
one nor the other ſhould be negle&ed; for although 
a ſeparate act or inſtrument of endowment may not be 
found, yet it is poſſible the endowment may have been 
made in the aCt of appropriation. Gib/. 719. 

If the body corporate be now in being to which the 
church is appropriated, as all the old cathedrals are; or 
if the impropriation were, at the diflolution of the mo- 
naſtery, given to any cathedral or collegiate church that 


| preſentation to the church of L, from the King, 
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now is ; the moſt probable place to find. the endowment 
of it is in the archives of that church: if not, perhaps it 
may be found in the Augmentation Office. But it is to be 
feared, that moſt of the endowments are now loſt, at leaſt 
ta us, by veng carried to Rome at the diflolution of my.- 
naſteries. TFohn/. 239. ? | 

Upon the making an appropriation, an annual penſion 
was reſerved to the biſhop and his ſucceflors, commonly 
called an zndemnity, and payable by the body to whom 
the appropriation was made, 'The ground of which re. 
ſervation, in an ancient appropriation in the regiſtry of 
the archbiſhop of Canterbury, is expreſſed to be, for a 
recompence of the profits which the biſhop would other- 
wiſe have received during the vacation of ſuch churches. 
Gibſ. 719, RY” 

A vicarage by endowment becomes a benefice diſtiut 
from the parſonage. As the vicar is endowed with ſepa- 


. rate revenues, and is now enabled by the law to recover 


his temporal rigbts without aid of parſon or patron : ſv 
hath he the whole cure of ſouls transferred to him by in- 
ſtitution from the biſhop. Ir is true, in ſome places, both 
the parſon and the vicar do receive inſtitution from the 
biſhop to the ſame church, as it is in the caſe of ſive. 
cures; the original of which was thus: the reQor (with 
proper conſent) had a power to intitle a vicar in his 
church, to officiate under him ; and this was often done; 
and by this means, two perſons were inſtituted to the 
ſame church, and both to the cure of ſouls, and both did 
actually officiate. So that however the reCtors of /ine- 
cures, by having been long excuſed from reſidence, ac 
in the common opinion diſcharged from the cure of ſouls 
(which is the reaſon of the name) ; and however the cure 
is ſaid in the law books to be in them +4«b:tualiter only ; 
yet in ſtriftneſs of Jaw, and with regartl to their original 
inſtitution, the cure 1s in them agualiter, as much 2s it 
is in the vicar. Gib/. 719. IE or | 

The parſon, by making the endowment, acquires the 
patronage of the vicarage. For in order to the appropria- 
tion of a parſonage, the inheritance of the advowlon . was 
to be transferred to the corporation to which the church 
was to be appropriated ; and then, the vicarage being de- 
rived out of the parſonage, the parſon of common right 
muſt be patron thereof.. So that if the parſon makes a 
leaſe of the parſonage, (without making a ſpecial reſerva- 
tion to himſelf of the right of preſenting to the vicarage) 
the patronage of the vicarage paſleth as incident to it. 
But it was held .in the oe tr that the, pariſhioners may 
preſcribe for the choice of a vicar. And before that, in 
the 16 Fac. in the caſe of Shirley and Underhill, it was 
declared by the cqurt, that though the advowſon of the 
vicarage of common right is appendant to the reQtory, 
yet it may be appendant to a manor ; as having been re- 
ſerved ſpecially upon the appropriation. G18/. 719. 

All appropriations to priories or other religious houſes, 
which were under the value of 200/. fer anunm, were 
given to the King by the ſtatute 27 A. 8. as well as 


| thoſe appropriations to abbies above the value of 2001. 


per annum were given to him by the ſtatute 31 4. 8, for 
the ſtatute 27 H. 8. gives him the churches, chape!s, ad- 
vowſons, and patronages of theſe monaſteries, &c. which 
muſt be underſtood the churches appropriate as well as the 
advowfons and churches which were preſentative, for the 
words ecclefia and reforia are ſynonymous ; beſides, the ſta- 
tute gives the King all thoſe monaſteries whereof the p/- 
ſeſſions did not exceed 2001. per annum, fo that whatever 
contributed to the yearly revenue was given to the King 3 
now it is plain, that a great part of their poſſeffions and 
yearly profits did confilt in appropriations, for it was eaſy 
for them to get advowſons, and as eaſy afterwards to get 
them appropriated ; and appropriations, though they were 
only fo in reputation, paſſed to the Dog by toth 
thele ſtatutes ; ſo adjudged 11 Rep. 13. in Priddle and 
Napier's caſe, and in Hob. 306. Wright and Gerard's calc, 
and 148. Colt and the biſhop of Coventry's caſe. _ 
The abbot of S. held the parſonage of 7. appropriate, 
which came as ſuch to H. 8. by the ſtatute of difſolu- 
tions, &c. the King granted it in fee to B. under which 
grant the plaintiff claimed ; the defendant had obtained a 
ſuppoſ- 
ing. 


A PP 
ing it t0_ be yoid by lapſe, and to deſtroy the appropria- 
tin, he fer forth the original of it, which was azno 22 
F4. 4. with a condition, that a vicaroge ſbowld be, perpe- 
tualiy endowed ; and irs, that there never was any 
n 


; endowed, and therefore the appropriation was 
KO bp by conſequence the refory could not come to 


King H. 8. as appropriate to the abbot of S. but adjudged,.| 


t had been taken to be appropriate ever: lince 
aye of E4. 4. and a t4.ar had ever fince been inſti- 
tuted and inducted, it ſhall be preſumed that the vicarage 


was endowed originally. 12 Rep. 4. Grimes verſus Smith laire, who was admitted, inſtitute 


2 Cro. 210. Hunſlon verſus Cocket, S$. P. Lea, 15. Staf- 
| ford's Caſe, S. P 


King Ed. i. ancgs 12 of his reign, granted to the. 


3,» of St. David's, and his ſucceſſors, thirty-four 
bp.9 in his dioceſe. in Yales, ſo as he:or they might 
appropriate them, or an of them, to the church of St. 
David's, or make new prebends in any of the ſaid churches ; 
afterwards the biſhop, with the aſſent of the King, and 
the dean and- chapter of St. David's, created a collegiate 
church out of one of the thirty-four. cLurches ſo granted 
to him as aforeſaid, and made thirteen frebendaries, and 
appropriated thirteen of the ſaid churches to the faid pre- 
bendaries ; King Edward 3. confirmed the premiſles, &c. 
adjudged, that theſe appropriations were well made, and 
that this was a good co/lege, and given to the King by the 
ſtatute 1 £4. 6, for though there was no endowment of a 
vicar, which ought to be upon every appropriation, yet 
that ſtatute gives the commiſſhoners power to eſtabliſh a 
vicar in every college, which was formerly a parochial 
church. 4 Rep. 1cy. in Adams and Lambert's Caſe. 
Mich. 10 Eliz.. Dyer 269. 8. P. 2 

King Ed. 1. being ſeiſed of the manor of Kimbolton, to 
which the advowſon of the church was appendant, granted 
the ſaid manor cm pertinentiis to H. B, in tail ; after the 


death of the tenant in tail, his iſſue in tail, anno 4 £4, 3. | 


granted the faid advowſon to the prior of Stonely, who, 
aſter the death of the incumbent, had the fame apfro- 
priated to him and his convent z and fo it continued till the 
diflolution anno 27 H. 8. then the King granted the im- 
propriation-to another in fee; afterwards, amo 37 Eliz. 
one Beard obtained from the Yueen a preſentation to this 
church, ſuppoſing ſhe had a title by /apſe, for that the 


church was ..not lawfully- appropriated to the prior of 


Stonely ; and the reaſon was, becauſe the iſſue in tail had 
nothing in it, and by conſequence he could not grant it 
to the priory, becauſe it did not paſs to his anceſtor by 
the grant of the manor cum pertinentits 3 adjudged, that 
though the ad vowſon in ſtriftneſs of law did not paſs by the 
words cum pertinentiis, yet becauſe of the long and con- 
tinued poſſeſſion in the prior and convent, it ſhall be in- 
tended there was a lawful grant thereof made by the King 
to H. B. and all ſhall be preſumed to be done which 


might make this ancient appropriation good, and it ſhall 


not be drawn in queſtion after ſo many ſucceſſions of ages, 
during all which time it hath been taken, that the church 
. was rightfully appropriated to the priory. 12 Rep. 5. 


Priddle verſus Beard & aP. 12 Rep. 3. L:rd St. John of 


Bletfoe, and Dean and Chapter of Glouceſter, S. P. 


2. Where appropriation is not god. TE 
King £4. 6. being patron of the church of B. which 
was then full of an incumbent, granted the ſame to the 
biſhop of Coventry, &c. and that after the avoidance it ſhall 
be appropriate to the faid biſhop. and his ſucceſſors ; the 
11nop made a leafe thereof for ſixty years, to commence 
Upon the next avoidance, which leaſe was confirmed b 
the dran and chapter ; adjudged, that this /:9ſe was word, 
becauſe the biſhop had nothing in the parſonage durin 
life of the incumbent; and the reaſon was, becauſe 
© appropriation was made to him by theſe words, {viz.) 


that after the next auiidance he ſhould hold the church in | 
| thus : £0 A. B. de, 


proprios uſus, by which it appears, that an appropriation 
cannot be made to a church which is full, but by ſpecial 
words, Mich. 8 Eliz, Dyer 244. Biſhop of Coventry and 
Litchfield; caſe, and Fobſon and Michacl's caſe, S. P. 
R.. quare .1mpedit againſt the biſhop and the dean and 
bi pler of Worceſter, to preſent to the church of Dean; the 
ſhop pretended, that he claimed nothing but as ordi- 


A B'S. 


| nary, and that the dean and chapter pleaded a plea, to 
which the plaintiff demurred, © and the caſe upon the 
pleadings was thus: King £4. 6. was ſeiſed of the ad- 
vowſon of the ſaid church..in fees and/ in 'the- firſt year of _ 
his reign, the church being- then full of an incumbent, 
granted the, ſame to the dran and' chapier, and their ſuc- 
cefſors, and gave them licence: to: retain it #n propries 
uſus, upon the next avoidance ;- and by the: ſame grant 
did appropria'e and incorporate it to them, and the in- 
.cumbent died ; then King Ed. 6. pres one Chamber - 
, and inducted ; then 
the King died, and-after his death Queen Mary granted 
the advowſon to B, B. in fee, who granted over to 
Grendon, and from him it- deſcended to Roger Grendon, 
the plaintiff : in, this caſe it was adjudged, that none is 
capable of an appropriation, but a body ſpiritual, corporate, 
or politic, , which hath a ſucceſſion ; for the effe&t of an 
appropriation is to make; ſuch a ſpiritual body perpetual 
incumbent, and to have the reftory with cure of ſouls, 
and for that reaſon he muſt be a ſpiritual perſon ; that the 
ordinary, patron, and King ought to be afſenting to every 
appropriation , where a common perſon is patron ; but 
that the King, where he is patron, may make an appro- 
priation without the aſſent of the biſhop ; and laſtly, that 
an appropriation may be made, even when the church is 
Full, but not by ſuch words, as in this caſe, but by apt 
and proper words, ſuch as theſe, vz. that the parſon, who 
is a ſpiritual perſon, may, after the death of the incum- 
bent, retain the glebe ard the fruits of the: church to his 
proper uſe, . and not by ſuch words as in. this caſe, (visz.) 
that the parſon, after the death of the incumbent, may - 


| retain the advowſon to his own uſe. Plow. Com. 490. 


Grendim's Caſe. 


An appropriation . cannot regularly be granted over, 
neither can it endure longer than the body ſpiritual to 
which it was at firſt appropriated, becauſe by the-appro+ 
priation not only the g/ebe and tithes do. paſs, which might 
be granted away if that could be granted over, but it alſo 
pac the perſon, to whom the appropriation is made; a 
piritual funCtion ; it makes him parſon of the church, 
and ſupplieth inſtitution and induQtion, which being the 
higheſt parts of a truſt, cannot for that reaſon be aſſigned 
over, and therefore every inſtrument of appropriation runs 
thus, (viz ) that they and their ſucceſſors thall be parſons, 
and not they and their aſſigns; ſor by the uſual words, 
that they ſhall hold the church 7 1heir own houſe, they are 
made parſons. Hob. 307. Wright verſus Gerard. © 

Appropriations have been judged an abuſe and robbery 
of the church and prieſts. See Kerns Per:chial Anti- 
quittes 433+ | | 


The form of a grant of appropriaticn. 


Scratis quod nes dedimus, &c. Decano & capituls eccleſie 
cathedralis, &c. advocation' reftorie ecclefſix parochialis de, 
&c. habend. et tenend. &fc. iiſdem decano et capitulo et ſu:- 
ceſſoribus foir in perpetuum. Et ulterius ſciatis per pre- 
entes qued nes de gratia nſira fpectali ac authoritate noftra 
regia ſuprema et' e:clefiaftica, qua nunc fungimur, tro nobis 
heredibus et ſucceſſoribus neftris coneedimus et ticentiam damus 
pred. decano et capitulo et ſuc. efſoribus ſuis quod reforiam 
et ecclefiam jreditt. quando per mortem, reſignatimem, vel 
deprivationem, aut fer aiquem alium modum guenicungue 
vacare contigerit, immediate in ſuos proprios uſus tenere. jibi 
et ſucceſſoribus ſuis in perpetuum poſſint et valeant Lan 
moleſlatione et impedimento nofiro, haredum' aut ſucceſſorum 
noftrorum, ac hoc abſque aligua- preſentatione, induttione five 
admiſſione alicujus incumbentis ad eandem retteriam  extunc 


| impo/terum fiend”, ac ulterius; 


An appropriation * the patron, or. firſt founder,. is 
c. conceſſi eccleſiam et advacationem 

meam de H. cum terris et decimis omnibus ad eam pertinen- 

tibus, decanos de, &c, | 

See title Dicar. 


Appoopriare ad honozem, To bring 2 manor within 


| the extent or liberty of ſuch an honour. Petrus de Aſhe- 


- rugge 


APP 

rugge Stneſchallus honoris ſanfti Walerici appropriavit dium 
— ad honorem ſan#ti Wailerici, —Paroch. Antiq. 
P- 339- X ks 

peodaldrercommnitinions To diſcommon, #. -e.— to 
ſeparate and incloſe any parcel of land, that was before 
open common. So A. D. 1299. the prior and convent 
of Burchefter granted to the reEtor of A/herugge and the 
bonn hommes of that place, quod fibi poſſint appropriare, & 
indudere jo voluntate ſua tres acras de communi poſtura in 
Bkkethorn, &c. Paroch. Antiq. p. 336. 

App2ove, /Approbare,) To augment, or, as it were 
to Examine to the vtmoſt. For example, to approve land 
is to make the beſt benefit of it by increaſing the rent, 
&c, Stat. g Hen. 6. c. 10. 2: Inft. 474. 

App2onare, To approve, occurs in old records, as, 


| Approyare vaſia—and 'vaſtis approyatis. Cowell, edit, 1727. 


App2oveamentum, {/mprovement. Cum omnibus 
approveamentis, ef aliis pertinentiis ſuis, Mon. Angl. 
2 part, fo. 607. | 

App2zovement, Is where a man hath common in the 
lord's waſte, and he makes an incloſure of part of the 
waſte for himſelf, leaving ſufficient common with egreſs 
and regreſs ſor the commoners. Reg. Fud. 8, 9. If there 
be not ſufficient common left for the tenarft, he may bave 
a writ of afliſe, and ſhall recover treble damages. Star. 
3 & 4 Ed. 6.c. 3. and a commoner may break down-an 
incloſure, if the lord doth incloſe part of the common, 
and not leave ſufficient room in the reſidue; but if any, 
upon juſt title of approvement, do make a hedge or ditch 
for that purpoſe, which afterwards is thrown dowa in the 
night by perſons unknown, the towns adjoining may be 
diſtrained to make ſuch hedge, &c. for which there is a 
noAanter writ. Stat. 13 Ed. 1. c. 46. 2 Inft. 474 
Approvement is to be only by incloſure ; and the lord may 


| Not by the flatutes of approvement dig pits for gravel or 


coal, &c. 1 Rol. Abr. go, 405. 9 Rep. 112. Aprove- 
ment may be made between neighbour and neighbour, 
though one of them dwell in another town, if the commons 
join together ; and if the Jord' hath common in the te- 
nant's ground, the tenant may approve. 2 Infl. 475. 
The common is to be common appendant or appurtenant, 
to be ſubje& to approvernent, and not common in grols to 
a certain number. The word apprevement is allo uſed 
for the profits of lands themſelves. Cromp. Zuriſd. 152. 
and the ftatute of Merton, 2 H. 8. makes mention of 
land newly approved. F.N.B. 71, 

Stat. 20 H. 3. c. 4. Whenſoever feoffees bring an 
affiſe of novel diſſeiſim for their common of paſture, and 
it is ſo cognized before the juſtices, that they have as 


much paſture as ſufficeth for their hold, and that they 


have free egreſs and regreſs from their hold unto the pa- 
ſture, then let them be contented therewith, and they 
on whom they have complained ſhall] go quit, for that 
they have made their profit of their lands, waſte, woods, 
and paſtures ; and if they alledge that they have not ſufh- 
cient paſture, or not ſufficient egreſs and regreſs as apper- 
taineth to their hold ; then let the truth be inquired by 
aſfiſe ; and ifit be found by aſhſe, that the ſame deforceors 
have diſturbed them of their egreſs or regreſs, or that they 
have not ſufficient paſture, then they ſhall recover their 
ſeiſin by the view of inqueſt, ſo that by their diſcretion 
and oath, the plaintiffs ſhall have ſufficient paſture, and 
egreſs and regreſs, and the diſſeiſors ſhall be amerced, 
and yield damages. And if it be found by the aſliſe, 
that the plaintiffs have ſufficient paſture, and ſufficient 
s os and regreſs, let the other make their commodity 
of the reſidue, and go quit. | 
Stat. Weſt. 2. 13 Ed. 1. cap. 46. the ſtatute of Mer- 
fon, provided between the lord -and his tenant, ſhall hold 


| place between lords of waſte woods, and paſtures, and 


neighbours ; ſaving ſufficient paſture to their tenants and 
neighbours, ſo that the lords of ſuch waſtes, woods, and. 
paſtures, may mike improvements of the refidue. And 
this ſhall be obſerved for ſuch as claim paſture as pertain- 
ing to their hold : but if any claim common of paſture 
by ſpecial feoffment or grant, for a certain number of 
beaſts, or otherwiſe than he ought to have of common 
right ; he ſhall have ſuch recovery as he ought by form 

the grant made unto him, by occaſion of a wind-mill 


ſheepcote, dairy, enlarging of a court or courtilage. No 
man ſhall be grieved by affiſe of novel diffeifirnr of common 


of paſture. , 

And whereas ſometimes it ag that one having 
right to improve, doth levy a ditch or a hedge, and fome 
by night, or when they hope not to be efpied, do over: 
throw the hedge or ditch, and it cannot be known b 
verdiCt of the aſliſe or jury, who did overthrow the hedge 
or ditch, and men of the towns near will not indi ſuch 
as be guilty; the towns neer adjoining ſhall be diſtrained, 
to raiſe up the hedge or ditch again at their own coſt, and 


| to yield damages. And where one uſurpeth common in 


the time that heirs are within age, or a woman is covert, 
or whilſt the paſture is in the 3.298 of tenants in dower, 
or of other particular eſtates ; they who have ſuch entry 
from time in which the writ of mort&ance/tor runneth, if 
they had no common before, ſhall have no recovery by 
writ of novel diſſe: in if they be deforced. 

Stat, 3 & 4 Ed. 6. co. 3. ſe. 4- All ſuch perſons as 
ſhall bring 2/ſi/e upon an article of the ſtatutes Mer. 20. 
HH. 3. c.4. and Weſt. 2. 13 Ed. 1. & 46. and have 
judgment to recover, ſhall have their damages treble. 

Set?, 5. And where there have been built upon com- 
mons houſes, with ground under the quantity of three 
acres incloſed, and in ſome places there is incloſed a 
garden, orchard, or pond, out of ſuch waſtes, which ex- 
ceed not two acres, the ſaid two former aCts ſhall not ex- 
tend to any ſuch houſes. _ | 

S2&2. 6. If there be above three acres incloſed, then the 
houſe and three acres ſhall remain, as it now doth, and 
the overplus of the aid three acres may be laid open by 
the owner of the waſtes: . 

See title Jncloſure, and Stat. 29. Geo. 2. c. 36. by 
which commons may be incloſed for planting timber, 
with the conſent of lords and tenants. 

Recompence for common to be made to perſons in- 
tereſted, 31 Geo. 2, c. 41. See Commin. 

App2over, or in Latin, prolator, is one who being + 
inditted of treaſon or felony, for which he is in priſon, 
confeſſes the indictment; and being ſworn to reveal all 
the treaſons and felonies he knows, enters before a coro- 
ner his appeal againſt all his partners in the erime within 
the realm. ZHale's P. C, 192. 3 Inſt. 129. Staund. 
P. C. 14. . 

+ All perſons may be approvers, except peers of the 
realm, perſons attainted of treaſon or felony, or out- 
lawed, infants, women, perſons ne compos, or in holy 
orders. 3 [nft. 129, Hal. P.C. 192. 

The court is not bound of right to admit any perſon 
whatſoever to be an approver, nor will any perſon be ad- 
mitted, unleſs he be aCtually indifted of treafon or fe- 
lony, and confeſſes the indiftment ; neither ſhall a per- 
ſon indicted of felony continue to be an approver after an 
appeal exhibited againſt him for the ſame felony ; neither 
ſhall the appellee of an approver be himſelf an approver ; 
for it would falſify the appeal of the firſt approver, in 
ſuppoling that he had omitted ſome of his partners, but 
alſo, becauſe it would cauſe an infinite delay; for the 
appellee of ſuch an approver might as well become an 
approver of others, and ſo on. 3 1n/t. 139. Staund. P.C. 
144. 2 Hawk. P. C. 205. 

A man can only approve others of the very ſame crime 
with that for which he is indicted, and therefore no man 
can approve another with- having been an acceffary to 
himſelf, becauſe it is an offence of which it is not poſſible 
chat he himſelf can be guilty ; but inaſmuch as an ap” 
prover is ſworn to reveal all the treaſons and felonies he 
knows, if he accuſe perſons of crimes different from his 
own, ſuch accuſation ſeems a reaſonable ground to carry 
on a proſecution againſt them for ſuch crimes, though it 
be not of itſelf ſufficient to put them on their trials. 2 Inſt. 
629. Fitz. Coron, 127. 2 Hawk. P: C. 206. 

i it appear either by the confeſſion of the approver, 
by the return of the ſheriff, or the teſtimony of perſons 
of credit, that there are no ſuch perſons as ſome of thoſe 
appealed 77: rerum 1atura, or in the realm, or In che 
county whereof they are named in the appeal, he ſhall be 


banged, unleſs the court in mercy ſpare him. 2 Haw#. 
”, 6 206. | v. | FL 
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The juſtices of the King's Bench, and-juſtices of gaol |entivled, to a;pardon of all burglaries /and felonies, except 
delivery, and juſtices in eyre, may admit a man to. be | murder and treaſon ; which pardon ſhall. be a bar to any 
an approvers becauſe ſuch juſtices may aſhign a coroner to appeal for the gy 4 TR k- 
take the appeal 3 but juſtices of the peace cannot admit j App2overs,.. In. Stat, 9 Hen. 6. c. 10.. bailiffs of lords 
3 man to be an approver, becauſe. they cannot aflign a | in their franchiſes are called approvers. But by the. ſta- h 
coroner. 3 1nfl. 130. A. P. C. 194- 11k; -5112- Pe 2 Ed. . C, 12. :approvers are ſuch as are ſent into 

As ſoon as a petfon has confeſſed the indiament. with | counties to increaſe the farm of hundreds and wapentakes, 
an intent to become an approver, he puts it in the diſcre- 


tion of the juſtices, either to give judgment and, award 
execution againſt him, or to reſpite him till he hath 
convicted his partners ; if the juſtices think fit to admit 
him to be an approver, they will aſſign a coroner to re- 
ceive his appeal, and will take his oath to diſcover all the 
treaſons and felonies he knows, and will afſign him a 
certain number of days to make his appeal in, during 
which he ſhall be at liberty, and ſhall have from the King 
a penny a day; alſo he mult make his appeal before the 
coroner on each day during the time Jimited, and muſt at 
Jaſt repeat it verbatim in court, and if the coroner record 
his failure of making his appeal on any of the days, or 


the leaſt variation in his repeating it in court, he ſhall | 


have judgment of death. 3 1n/t. 129. HH. P. C. 144 


which were ormerly ſet at a certain rate to the ſheriffs, 


who likewiſe demiſed them to others, the county. court 


excepted. Cowell. 


UAppzovecs of the King, ( Approbateres regi;) Are thoſe 
that have the letting of the King's demeſnes in ſmall 


manors, to his beſt advantage. Stat. 51 Hen. 3/t. 5» 
And in the ſtat. x Eg. 3: c. 8. the ſheriffs did call .them- 


ſelves King's approvers, that is, the. colleftors of the 
King's profits. Cowell, 


Ppzuare, 'To take to his own uſe. or. profit, viz. :Ds- 
mini vaſtorum & boſcorum, Sc, Appruare je poſſunt de- 
vaſlts, Fc. Weſt. 2.:c. 50. Cowl, : | 

Appurtenances, (Periinentia) Derived from © the Fr. 
appertenir, to belong to, ſignify things both corporeal 


and incorporeal appertaining unto another thing as prin- 


2 Infl. 629. 2 Hawk. P, C. 207. | _ | cipal 3 as hamlets to a chief manor; and common of 
The coroner may award proceſs againſt the, appellee to | paſture, piſcary, &s. alſo liberties and ſervices of tenants. 
the ſheriff of his own county, till he come to the exigent, | Brit. cap. 39. If a man grant common of eſtovers to 
from the award whereof he ſeems to be reſtrained by Magna be burnt in his manor, thele are appurtenant to the 
Charta, cap. 17. The King's Bench and juſtices in eyre, | mangr ;z for things appurtenant may be granted at this 
and juſtices of gaol delivery, may award proceſs into any | day. Co. Litt. 121. Common appurtenant may be to a 
county to apprehend and try the appellee ; but it ſeems | houſe, paſture, &c. outhouſles, yards, orchards, and gardens 
queſtionable, whether jz/ices of gaol delivery can award | are appurtenant to a meſſuage ; but lands cannot properly 
proceſſes of outlawry in a foreign county, as the King's | be faid to be appurtenant to a meſſuage. 1 Lill. Abr. 91. 
Bench and juſtices of oyer clearly may. 2 Hawk.|And the mefluage cannot be appurtenant to another. . - 
P. C. 208. £807 | Ibid. Lands cannot, according to the right ſenſe of the 
It is at the eleCtion of the appellee, either to put him- | words cum pertinentiis, be appurtenant to the houſe ; but 
ſelf on his country, or wage battle with the approver ; | the word pertinens may be taken in the ſenſe of uſually 
and if ſeveral perſons be appealed by one approver, every |letten or occupied with the houſe. Ploud. 170. Lands 
one of them has his eleCtion, either to put himſelf on his | ſhall paſs in a leaſe or deviſe of a houſe with the appur- 
country, or to wage battle with the appraver, who muſt | tenances, as pertaining to the ſame, when it hath been 
fight them all, or at leaſt till one of them have van- | uſed and $0)" to with it ten years or more ; which is 
quiſhed him ; after which he cannot maintain his appeal [judged a ſufhcient time to make. it appertaining to the 
vgainſt the reſt; but if a perſon appealed of the ſame fe- | houſe. Cro. E/. 704, Lands, a common, &c. may be 
lony by ſeveral approvers vanquith one of them, he ſhall | appurtenant to. a houſe, though not a way. 3 Salk. 40. 
be diſcharged againſt all the reſt, 2 Haw#. P. C. 208. | Grant of a manor, with the words cum pertinentits, it is 


— 


If the King pardon either the approver or appellee, | ſaid will paſs all things belonging to the manor, Owen's , 
hanging the appeal, the approvement ceaſes, and the ap- | Rep. 31. 
pellee {hall be diſcharged ; in the firſt caſe, becauſe by a Ice hp that where a man hath a thing appertaining 
to a 


the pardon the felony is extin, and the approver is no 
longer liable to be condemned ; in the ſecond, becauſe the 
approvement 1s In truth the ſuit of the King, and there- 

| foreas much in his power as an indictment. Hal. P, C. | 
201. 3 Inſt. 130. Staund. P.C. 149. 

Neither the approver's confeſſing his appeal to be falſe, 
nor the conviCtion of the appellee, exclude them from 
the benefit of the clergy. 2 Hawk. P. C. 208. 

If an approver convict all the appellees, whether by 
battle or verdidt, the King ex merito juſtitie is to par- 
don him as to his life, and alſo give him his wages from 
the time of the appeal to the time of the conviction ;, but 
anctently he was not ſuffered to continue in the kingdom, 
It is recited by 5 H. 4. cap. 2. © That divers notorious 
telons, for ſafeguards of their lives, had become provers to 
the intent in the mean time, by brokeage and great gifts 
to purſue and haye their pardons, and then after their 

liverance had become more notorious felons than they 
vere before; and thereupon it is enacted, That if any 
pron pray or purſue, or cauſe to be/prayed or purſued, 

_ Jor any ſuch felon fo attainted by his own confeſſion, to 
ave any charter of pardon, the name of him that pur- 
ſues ſuch charter, be put in the ſame charter, making 
mention that the ſame charter is granted at his inſtance ; 
and if he to whom ſuch charter is granted become a felon 
*—_> the party who purſued the charter ſhall forfeit 


By Stat. 5 Ann. cap. 31. ſeft. 4+ it is.enaQted, That if 
any perſon being out of priſon ſhall commit burglary, or 
ſhall be guilty of the felonious breaking and entering any 
voy in the day-time, and after diſcover two who ſhall 


ouſe or mill, the moſt durable thing is the land, 
being the foundation on which it is built, therefore though 
the houſe or mill falls by the a& of the owner or another, 
yet. becauſe the moſt durable part remains, he may build 
it again without the loſs of the appendency or appurte-. 
nance, but then it muſt be built upon the old foundacion, 
4 Rep. 86. LutterelPs caſe. | | 

So a deviſe of a houſe, with the apperienances, and the 
deviſee claimed ſome- land in the field by virtue of this 
deviſe; and adjudged that he might have it, if it had been 
uſed with the houfe for. the ſpace of zen years, or more, 
for that ſhall be ſufficient time to make it appertaining to 
the houſe, Cyro. Eli. 904. Yates verſus Clanrickard, 
Moor 221, Higham verſus Horwood, $. P, 1 Leon. 34. 
S, C. Godbolt 40. S. C. Cre. Eliz, 16. 6 Rep. 64. a. 
contra. 3 Leon. 214, Chard verſus Tuck, S. P, Gro, 
Eliz. 89. S.P. | | | "8 

Three coparceners of a manor to which a leet did. ap- 
pertain; the King purchaſed two parts of the manor 
with the - appurtenances : Adjudged, that the Jeet is: not 
extinguiſhed, but remains appendant to the other third 
part ; for the King had not all the Jeet by the alienation 
of the two ſiſters, but ſhall hold court with the third. 
1 And. 26. 

Treſpaſs for entering his cloſe, and taking and carry- 
ing away his hay ; the defendant -juſtified under a title 
to the land where the: bay did grow; for that there was 
a chapel difſolved in the reign of £4, 6, and the poſleſ- 
ſions thereof (of which this .land was parcel) defcended 
to the Queen, who in the 32d year of her reign made a 
leaſe thereof by the name of all that chapel de A. fun- 
be ©. ommitted ſuch burglaries or felonies, ſo as they | datum in eccle/ia de B. cum pertinentiis, under which leaſe 

convict, ſuch diſcoverers ſhall have 404, and ſhall be | the defendant claimed the tithes'; and upon a demurr 
1 Voz. NP, 13. | | Q q | | 


to 
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t9 this plea, it was objefted, that it was ill, becaufe it is 


not ſaid, that the tithes did grow on the lands belonging to 


the chapel : Sed per curiam, By the grant of the chapel 
cum pertineniiis- all the tithes belonging to it fhall paſs. 
2 Roll. Rep. 150. Grubham verſus Grate. | 

A copyholder for kife, who had right of common in the 


lord's waſte, purchaſed the f5 eeho/4, which was granted 


_ to him with the appurtenances ; adjudged, that by making 


it a ſreehold, the common which was annexed to the cu- 
ſtomary eſtate was deſtroyed, nd that by his own act, 


and that it ſhall not be revived by thoſe general words 1n | 


the grant cum pertinentiis, without ſome ſpecial words to 
paſs it again. 2 Cre. 253. Marſham verſ. Hunter. Poſtea 
Common. (E.2.) 8. C; Cre. Elz. 794. contra. 

In replevin, &c. the defendant avowed, that C. D. 
was (eiſed of a houſe in C. in fee, and of feveral lands, 
&c. to the ſame appertaining, whereof the locus in quo 
was parcel ; exception was taken to this avowry, becauſe 
land cannot properly be faid to appertain to'a houſe ; it is 
true, it may pals by ſuch words in a deed, but in pleading 


it ought not to be ſo alledged ; and ſo it was adjudged. 


Cro. Eliz. 919. IV/ilmott verſus Carne. 

Certain lands came to H. 8. upon the difſolutron of 
a priory, who demiſed the ſame to B. B. for years ; the 
tefſee built a houſe upon theſe lands, which afterwards 
came to Queen Elizabeth, and ſhe granted al! that mel 
ſuage, and the lands thereunto belonging : Adjudged, that 
though the houſe was not built on the lands when demiſed 
by H. 8. but afterwards, and before the Queen granted 
- the fame, yet the grant is good, and the /avds may be 
properly ſaid #0 be appertaining 10 a hoſe, when they have 
been let and enjoyed with the hinuſe a conventent time, Cre. 


Car. 120, 168. Jennings verſus Lake. Poſtea, pl. 8. 8. P.- 


In ejetment, &c. the caſe was, a copyholder in fee of 
a tenement called Heyſham's, built a new building on fix 
foot of the woſie, which he did by encroachment, and after- 
wards the lord of the manor made « l-aſe of the fix foot 
fo built on by the copybolder for one hundred years ; this 
leaſe was made anno 33 Eliz. and afterwards the copy- 
holder anno 1 Fac. ſurrendered the ſaid tenement called 
He: ſham's, to the uſe of B, B. and his heirs, and anno 5 Fac. 
aligned all his term in the ſaid fix foot to the ſaid B, B. 
who by indenture anne 19 Fac. made a leaſe of the faid 
tenement called Hey/ham's with the appurtenances, to E. I. 
for ſeventy years: Adjudged, that the new building on the 
fix foct of waſte ground did not paſs by the word appur- 
tenaxces ; for it being built anno 33 Ez. and it being not 
found that it had been uſed altogether with the tenement, 
or reputed as parcel thereof, nothing paſſed but what was 
parcel of the tenement at that time ; but in a deviſe it 
might have been otherwiſe. Cro. Car. 12. Brian verſus 
I/itherland. 

By the later authorities, lands will not pafs by the 
word appurtenances, but only ſuch things which do pro- 
perly belong to the houſe ; as where a man was ſerſed of 
two houſes and of eighty acres of land belonging to one 
of them, known by a particular name, and made a feofF- 
ment of the houſe and eighty acres to B, B. who made 
another feoffment to the ſaid feoffor, by which he took 
back the ſame houſe and lands, and forty acres more by 
another name ; and about ten years afterwards he deviſed 
this houſe and all the /ands therexnto appertaining, to his 
youngeſt ſon: adjudged, that though he uſed thoſe forty 
acres with the bo 
paſs by theſe words thereunto appertaining, becauſe they 
were conveyed to him by a new name. Paim. 375. Loftus 
verſus Baker. Godb. 352. S. C. reported by the name of 
Knight's caſe. Cro. car. 57. Hearn verſus Allen, S, P. 
Hurt. 85.8. C. Litt. Rep. 8, S. C. 

Upon a demurrer to an Engliſh bill, in the Exchequer, 


it 'was held by Hale Chief Baron, that return of writs 


may be claimed by preſcription - as appertaining to a ma- 
2%r,- but more eſpecially it may as appertaining to an ho- 
nour, becauſe thoſe have larger incidents than manors, 
and - that where the pernor of the profits is ſued, the 
plaintiff need not ſhew how he claims this privilege ; 
but in a quo warrants, where the defendant muſt make a 
title, he muſt ſhew how he claims it. Hardres 423. 
Counteſs of Pembroke verſus Lord Burlingtim, © 


e for ten years.and more, yet it would not | 


- The teſtator had a houſe and a tiln' built upon a diſtant 
part of a 'clofe, and alſo two mills to make oatmeal ad-' 
joining to the faid cloſe, which were uſed with the houſe 
for ſeveral years, but were lately divided ; then he folq 
the houſe with the appurtenances and part of the cloſe to 
one, and deviſed the. mills with the appurtenances to an- 
other : Adjudged, that the #i/n did not paſs, for by the 
grant of the honſe with the appurtenances, nothing paſſed 
but what properly belonged to the houſe. 1 Lev. 131, 
Archer verſus Bennet. | | 

Treſpaſs for digging turfs in his ſoil, the defendant juf- 


| tified by a grant of the lord of the manor to T. $. ard 


his hetrs, to dig turfs there to be burned in his houſe, and 
that T. 8. granted the houſe cm pertinentiis to the de- 
fendant and his heirs : Adjudged, that the zur lary paſſed 
by theſe words, without being ſpecially named, as commun 
appurtenant may, becauſe it paſled. with the lands to 
'which it is appurtenant. 23 Lev. 165. Solmes verſus 
Bullock. | 

In a ſpecial verdi& in ejectment the caſe was, That 
1 Auguft 1606, King Fames was ſeized in fee in right of 
the crown- of 'a pso! of water and three gardens, in the 
pariſh of St. Margaret, He/tminfter, and that a water- 
work was then erected in the faid garden, and that the 
pool was uſed with the water-work till 12 March, 11 Fac. 
and then the King by letters patent did grant the gar- 
dens and water-works with the appurtenances, & omnia - 
lagna, gurgites, &c. to the premiſſes appertarning ; the 
queſtion, whether the ſoil pafſed by the words /fognum 
or gurgites, or either of them ; if it did, then whether it 
palled as appertaining to the water-work, built anno 6 Fac. 
and paſled away with the pool as appertaining to it, anna 
I1 Fac. or as appertaining to the gardens; wh:ch ſeems in 
a ſhort time to gain a reputation, as apper tuining, &c, Ad. 
judged, that by the word /fagnum the water and foit 
paſleth; and as to the word appertaining, a thing may 
be ſaid to be appertaining in relation to the extent of the 
grant, or in relation to the nature of the thing granted ; 
and firſt as to the extent of the grant, as where an ancient 
meſſuage is granted with the /ands thereunto belenging ; now, 
if ſome lands were of /ate years occupied with that meſ- 
ſ{uage, it may be a queſtion, whether thoſe lands paſs by 
the word appertaining, but it is, a queſtion only what was 
intended to paſs, and that relates to the extent of thz 
grant ; but in the principal cafe the word appertarning re- 
lates to the thing granted, and without which it cou'd not 
be uſed, and in ſuch caſe it is appertaining immediately, 
and as ſoon as it is annexed to it; and therefore the jury 
having found that the water-work coutd not work fine 
flagno predii?, they find that the water and ſoil, which 
is comprehended by the word fagnzm, was necefiary for 
the work, and it could not work without it. Faugh. 107, 
110: Price verſus Braham. © 

Aquage, Aquagium, gua/t aquz agium, 7. e. aqui duCtus, 
aquz gangium, aquz iter, a Water-curſe.——Non liceat 
alicui de catero facere dammas wel fordas, aut alia impe- 
dimenta in aliquibus landeis, water-gangiis, foſſatis five 
aquagiis communibus in mariſco predifts, Ordinatio Mariſct 
de Komney faQta tempore H. 3. & Ed. x. Spelman. 
See Watergage, + " 

Aqua Ditae, See Brandy. | 
- Arabant ad curiam domini, Was intended of thoſe who 
held by the tenure of ploughing and tilling the lands of 
the lord, infra curiam, i. &e. manerium ſuum, Spelm. Gleff. 
verb. Arabant. | | 

Araha, Plur. Arable grounds, Domeſday - tit. E/ſex- - 
Rex. hundred. de Cheremesford. Silva 20 pore. decem 
acr, prati 2 noncul. quatuor aralia 23 porc. $0 oves 24 car 
poner, fc, Cowell, Spelman. 

Arace, To rafe from 'the French arracher, evellere- 
Facob, | ; 

Araho, 1n araho conjurare, i.e. To make oath n the 
church, or ſome other holy place ; for according to the 
Ripuarian laws, all oaths were made in the church upon 
the relicks of ſaints. Spelman. _ i 2” 

Aratrum terrae, As much land as can be tilled with 
one plough,—— oc manerium eft 30 aratrorum. Thorn 
anno 1 16.  Aratura terre is the ſervice which the tenant 


1 


is to do for ay lord in ploughing his _ Arhitrats!, 
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.Ach.tratoz, (Lat.) Is a privats extraordinary judge 
L n party and party, | 
ap nul IEG between them. . We:jt. Symb. 
1. 2.. tit. Compromiſe, ſet. 21. And arbitrators are 
Filed, becauſe they have an arbitrary power ; for if 
they obſerve the ſubmiſſion, and keep within due bounds, 
their ſentences are definitive, from which there lies no 
appeal. "13 Rel. Abr. 251. The award of arbitrators is 
yk WY and being choſen by the parties, they are not 
tied to ſuch formalities of law as judges in other caſes are; 
and yet they have as great power As other judges to deter- 
mine the matters in variance ; but their determination 
aſt be certain, and it is to be according to the expreſs 
condition of the bond by which oy bs ſubmit them- 
(-lves to their judgment. 1 Nelſ. 4br. 234. Dyer 356. 
The chancery will not give relief againſt the award of the 
arb:trators ; except it be for corruption, &c, and where 
their award is. not ſtrictly binding by the rules of law, the 
court of equity can decree a performance, Chan, Rep. 


279. 1 Pern. 24.” 


' 3. What things may be ſubmitted to arbitration ; and of 
the ſubmiſſion and revocation thereof. - 
2. Who may ſubmt to arbitration ; and of the arbitrators 
ond their powe? 5. 
3. Things eſſential to a good award, 
4. IWVhat ſhall be deemed a good award in general. 
g. Pleadings in awards, | 


% 


—_ 


ff 


1. What things may be ſubmitted to arbitration; and of the 
ſubmiſſion an1 revocation thereof. 


All perſonal aCtions and things of an uncertain nature 
may be determined by arbitrament. So a debt on a 
ſpecialty or record, though certain, may be ſubmitted and 
transferred by an award, ammg/t other things, but not by 
itſelf. 1 Lev. 192. But freehold, or inheritance of lands 
cannot be determined by arbitrament ; and therefore, 
there cannot be a partition by an award ; for freehold 
doth not paſs without livery, 1 Rol. Abr. 242. | So the 
intereſt of an eſtate for years cannot be transferred by an 
award ; for it is a chattel real, 1 Rol. Abr. 242. contr. 
Dyer 183. a. in marg. 2 Leon. 104. Cro. Eliz. 223, 

If a man be bound to ſtand to an award, and the 
arbitrators make an award, that land ſhait be conveyed ; 
if the party refuſes the conveyance, he forfeits. the obli- 
gation, 1 Rol. Abr. 244: So, if an award be, that one 
ſhall pay ſo much in ſatisfation of a ſpecialty z though 
the ſpecialty is not thereby diſcharged, yet if he com- 
' mences an aQtion upon the ſpecialty afterwards, he forfeits 
his obligation. 1 Rot, Abr. 242. 2 Cro. 447. mT 

An annuity is not determinable - by award, for it 1s 
reckoned in nature of a freehold, and therefore cannot 
paſs without the deed of the'party. 9g Hen. 6.60. 14 
Hen. 4. 19. 3 Hen. 4. 6.” 1 Rol. Abr. 266, . | 

Partition cannot be made by award, for a freehold 

Tannot paſs without livery and feiſin. 1 Rol. Abr. 242. 

' It has been doubted, whether leaſes for years, being 
chattels real, could be transferred by award ; therefore 
it ſeems ſafeſt when the controverſy relates to theſe, that 
the parties be bound in motual obligations to perform the 
award, and then if the arbitrators award that one ſhall 
aſhgn, transfer, &c, the leaſe to the other, if he refuſes, 
oC his -obligation. '1 Rel. Abr. 242. 9 Co. 78. 
9. 41. | p p OE : - | 


Cauſes criminal are not arbitrable, becauſe they ought | 


to be puniſhed for the common good, Hef. Symb, part 2. 
ſea. 33. | ET 97 

Alſo cauſes matrimonial ſeem not arbitrable, becauſe 
marriage ought to be free, and religion diſallows the ſe- 
ering thoſe whom the church hath joined. ft. Symb. 
Part 2.+ ſef?. 33. 1 Rol. Aby. 252. But the damages 
a perſon ſuſtained by a promiſe of marriage, or any thing 
. Telating to a marriage portion, may be ſubmitted. 
10 Ed. 4. 2.0. © ; £ Ty” 
\. Debts due by ſpecialty cannot be diſcharged by naked 
award ; but if the ſubmiſſion were by bond. the” award 
3 would be a good bar, for one ſpecialty may be diffolved 
by another. 1 Hem, 7 * b, Dyer 51. 6Co.4þ. 


« as 


choſen by their mutual conſents . 


: 


| 


| 


cauſes of ation are ſubmitted. 


querelis ; aCtions real are ſubmitted. 


judgments for them may be releaſed. 


} 


; 


[ 


| | ther fide ſhew there was, 'and that 
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A certain and fixed debt is not diſcharged by an award, 


but the end and deſigu of an arbitration is to reduce 


uncertairt debts and duties to a' certainty ; and to award 
a man a certain debt is to give him no more, nor do any 
greater thing for him than was done before, for now he 
can have but an aCtion, and that he'might have before, 
and to give him leſs than he had before is to do him a 
manifeſt thjuſtice, which the arbitrator cannot do. _ Gr». 
Fac. 99, 447, 647. 3 Hen. 4. 4. 4 Hem. 5.6, 10H. 
7-4. 1 Rol. Abr.26 | 

It 'is held clearly, that all chattles perſonal, and per- 
ſonal aQtions, ſuch as treſpaſs, conſpiracy, maintenance, 
&c. may be determirſed by arbit:ation, and the right 
transferred by niked award, though the ſubmiſſion were 
not by deed ; for theſe being transferrable by the party 
himſelf without any folemnity, whatever the parties 
themſelves could do, may be d-ne by the arbitrators, who 
are their ſubſtitutes, and ſtand in their place ; and if on 
theſe ſubmiſſions without deed, the arbitrators award one 
party a ſum certain, he may bring an aftion of debt for 


It; but if the award be of doing tome other thing, which 


is beneficial to him he mult h:ve his ation on the caſe. 
22 Hen. 6. 39. 9 Co. 578. 1 Rill; Abr. 242. 

The arbitrators cannot make an award of matters dif- 
ferent from thoſe which were ſubmitted ; therefore if the 
ſubmiſſion be of ewes with lamb, and after the ſubmiſſion 


tre lambs are yeaned, they cannot arbitrate concerning 


the lambs. 1 Kb. 600, Yet. Sym. part. 2. ſet. 32. 
The ſubmiſſion is the authority given by the parties in 


controverſy to the arbitrators, to determine and end their 
grievances ; and this being a contraCt or agreement mult 
not be taken ftriftly, but largely, and according to the 
intent of the parties ſubmitting. 
fed. 1, 2. 


Weſt. Synb. part 2. 
This ſubmiſſion may be by word or deed; if the ſub- 


miſhon be by word, there is ng remedy to enforce the 
| party to perform the award, but reciprocal aftions on the 
caſe, andan ation of debt will lie, if money be awarded, 
for it is in nature of a* ſimple contract. 5 Ed. 4. 7, 


1 Keb, boo. 2 Keb. 238. 3 Keb. 64. 
- If the ſubmiſſion be without deed, it may be revoked 


without deed, and the party ſhall loſe nothing, for : x 
_ ſubmiſſione non oritur attio. 
Ol, 02, 


21 Hen, 6. 10. 8 Cs. 


If there be a ſubmiſſion of all ions and complaints ; 
1 Ro!. Abr. 245. 
If there be a ſubmiſſion of ations perſonal, ac ſeftis 


1 Rl. Abry. 246. 
If there be a ſubmiſſion of all matters between them two ; 


an action by one of them and his wife againſt the other, 
is not ſubmitted. | 


1 Rol. Abr. | ; 
If there he a ſubmiſſion of al! debts ; ſpecialties: and 
2 Sand. 190, © 


By a ſubmiſſion of all aion;, cauſes of aftion are not | 


ſubmitted. '1 'Ro/. Abr. 24 


But by a ſubmiſſion of alf a2ions perſonal, ſuits and com- 


plaints, ations real are not ſubmitted ; for perſonal refers 


to the whole. 1 Rol. Abr. 246. 


By a ſubmiſhon by A. and B, of the one part, and C. 
of the other, of all matters between them, an aCQtion by A. 


alone againſt C. is ſubmitted ; for it ſhall be taken diſtri- 


butively. 1x Kol. Abr. 246. . | 
By a ſubmiſſion of A. of all matters, a debt, due from 
the wife of A. as executrix, is ſubmitted.. 2 Cro. 447. 
Submiſſions are hikewiſe peneral ; as of all controverſies, 
debts, dnes, &c. and here the arbitrators are not obliged 
to determine all matters difcloſed, but their arbitration 
of ſome things will be good, though they leave other things. 
undone ; but' where the ſubmiſſion is ſpecial or condi- 
tional, i/a qued an award be made of all controverſies 
depending, they ought to determine all matters whereof 
they have notice, becauſe here by_ the: expreſs words of 
the authority, I do not own his determination, unleſs all 
matters in controverſy are fettled ; and therefore to de- 
termine ane without the others, 'is to aCt contrary to the 
authority ; but if upon ſuch a ſubmiſſion, the arbitrators 
make an award but of one thing, it ſhall be intended 
there were ho others to make an award of, unleſs the © 
the arbitrators had 
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notice thereof. Cro. Eliz. 839. Cro. Fac. 200, 355- 
$ Co. 98. Dyer 216. 2 Rul, Abr. 257. 1 Sand. 32. 
x Brown! 63. d 

Alfo a ſubmiſſion may be made a rule of court, pur- 
fuant to the ſtatute 9g. & 10 MF. 3. and it is faid, that al- 
though the ſubmiſſion be by bond, yet the party may have 
it made a rule of court ; in which caſe, it 1s ſaid, he may 
proceed on the bond, and likewiſe have an attachment 
for not performing the award. 1 Salk. 73. 

_ By the ſtatute 9 & 10 MF. 3. cap. 15. it is enacted, 
© That it ſhall and may be lawful for all merchants and 
traders, and others deſirous to end my controverſy, ſuit, 
or quarrel, for which there is no- other remedy but by 
perſonal aftion, or ſuit in equity by arbitration, to agree 
that their ſubmiſſion of the ſuit to the award or umpirage 
of any perſon or perſons ſhould be made a rule of any of 


his Majeſty's courts of record which the parties ſha!l chooſe, f 


and to inſert ſuch their agreement in their ſubmiſhon, or 
the condition of the bond or promiſe, whereby they 
oblige themſelves reſpeCtively to ſubmit to the award or 


umpirage of any perſon or perſons ; which agreement |. 


being ſo made and inſerted in their ſubmiſſion, or promiſe, 
or condition of their reſpeCtive bonds, {hall or may, upon 
producing an affidavit thereof made by the witneſſes 
thereunto, or any one of them, . in the court of which 
the ſame is agreed to be made a rule, and reading and 
filing the ſaid afhdavit in court, be entered of record in 
ſuch court, and a rule ſhall thereupon be made by the ſaid 
court, that the parties ſhall ſubmit to, and finally be con- 
cluded by the arbitration or umpirage which ſhall be made 
concerning them by the arbitrators or umpire, purſuant 
to ſuch ſubmiſkon ; and in caſe of diſobedience to ſuch 
arbitration or umpirage, the party refuſing or neglecting 
to perform and execute the ſame, or any part thereof, 
ſhall be ſubjeCt to all the penalties of contemning a 


rule of court, where he is a ſuitor or defendant in ſuch | 


court, and the court, on. motion, ſhall ifſue proceſs ac- 
cordingly, which proceſs ſhall not be ſtopped or delayed 


in its execution, by any order, rule, command, or pro- | 


ceſs of any other court, either of law, or equity ; unleſs it 
ſhall be made appear on oath to ſuch court, that the ar- 
bitrators or umpire miſbehaved themſelves, and that ſuch 
award, arbitration, or umpirage was procured by cor- 
ruption or other undue means: Ard that any arbitration 
or umpirage, procured by corruption or other undue 
means, ſhall be judged and eſteemed void and of-none ef- 
feft, and accordingly be ſet aſide by any court of law or 
equity ; ſo as complaint of ſuch corruption or undue 
praCtice be made in the court where the rule is made for 
fubmiſhon to ſuch arbitration or umpirage, before the laſt 
day of the next term after ſuch arbitration or umpirage 
made and publiſhed to the parties.” 

An arbitration bond had theſe words, ard if the obligor 
hall conſent that his ſubmiſſion ſhall be made a rule of court, 
that then, &©c., Upon motion to make this ſubmiſhon a 
rule of court, it was objeCted, that theſe words did not 
imply his conſent, but if he would forfeit his bond, he 
need not let it be made a rule of court ; yet becauſe this 
chuſe could be inſerted for no other goupely the court 
took theſe conditional words to be a ſufficient indication of 
conſent. 1 Salk. 72. 

If one of the parties revokes the ſubmiſhon, or hinders 
the arbitrators from proceeding to the award, the court 
will grant an attachment, 1 Salk. 73. 

But if the party dies, there is no remedy by attachment 
againſt his repreſentative, for the contempt dies with him. 
2 Fern. 444. 

If the party excepts to the award, though it be affirmed, 
an attachment will not be granted ; for the non-perform- 
ance of it, while the matter was /#b judice, was no .con- 
tempt. 1 Salk, 73, | P*: 
 Alfo the party muſt be required perſonally to perform 
the award, and ſuch perſonal demand muſt be made out 
by affidavit ; otherwiſe the court will not grant an attach- 
ment. 1 Sal, 8 


On motion to ſet aide an award, becauſe the arbitrators | 
went on without giving the party time to be heard, or 
produce a witneſs, Holt ſaid, that the arbitrators being 
judges of the party's own chooſing, hg fhall not come and 
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 fay, that they have not done him juſtice, 
| court to examine it; c{/t:r when they exceed 
99; I Salk, 7%, Ys 265 | | 
. ut awards have been frequently ſet afide, eſpecial! 
"in equity, where the arbitrators have appeared to a3 
been miſtaken, or have been guilty of corruption or Par 
trality ; as if they have an intereſt in the thing in contro. 
.verſy. 2 Fern. 251. 
So where there are three arbitrators, and two of them 
by fraud or force exclude the other, or if they have Private 
meetings, and admit one of the parties, and give no no. 
tice to the other. 2 Fern. 514. 
| So where they awarded 4957. againft one of the 
| parties, for calling the other, who was g butcher, a bank. 
rupt knate, to repair his honour, as they called it, 
Chan, Rep. 76. 2 Vern. 25t, See 1 Vern. I57. s 

So where the ſubmiſſion was to arbitrators, and the 
had power to chooſe an umpire, which they did, þ 
throwing cr:/5 and pi/e who ſhould name him, and for this 
hay pros ys I award. 2 Vern, 485. 

there be a ſubmiſhon to an award, it ma 
before the award made. 1 Sid. 281. : am 

If two ſubmit on one part, and one on the other, one 
of thoſe two may revoke without the other. 1 Rel. Abr, 


and put the 
their autho« 


-—_ 


21. 

Tf there be a ſubmiſſion by a feme ſole, who marries 
before an award made, it will be a revocation. So if 
the woman and B. ſubmit to one part, and the woman 
marries, it will be a revocation as to B. alſo. 1 Rel. 
Abr. 331, - 

But if there be a ſubmiſſion, and a bond is given to 
ſtand to an award, if the obligor revoke, he forteits his 
| bond. 1 Rol. Abr. 331. So if a ſubmiſſion be revoked, 
it is of no avail till notice of the revocation to the arbi« 
trators. 1 Kol, Abr. 331. 

If the arbitrators are made commiſſioners, by order of 
the Chancery to determine the difference, it is no revo- 
cation of the ſubmiſſion of the parties. 1 Rol. Ar. 331. 

If the ſubmiſſion be by deed, it is of its own nature 
| countermandable, though made irrevocable by the expreſs 
words of the deed ; for the arbitrators being conſtituted 
and put in the place of the parties, by their conſent, to 
act for them, they can no longer aCt than they have ſuch 
conſent. 8 Ge, 82. 1 Sid. 281. 1 Brawnl. 62, 2 Brownl, 
290. 

But when a man obliges himfelf to ſtand to an award, if 
the party revokes it according to his power, he hath *.r- 
feited his obligation ; for the making the award becomes 
Impoſſible by his own default, and therefore the obligation 
is ſimple ; but if it be without obligation, he forfeits no= 
| thing. 8 Co. 82, 83. 1 Brownl. 62. | 

If ſeveral plaintiffs or defendants ſubmit themſelves to 
an award, one cannot revoke the ſubmiſfion without the 
other ; for joint as are conſidered as the acts of one 
perſon, and there:can be no reyocation without the act of 
that perſon that made the ſubmiſhon, 38 Zen. 6. 6&. 1 
| Brownl. 62. | | 

If a feme ſole ſubmits to arbitration, and afterwards mar- 
ries, this is a revocation of the ſubmiſſion ; and if it be by 
bond, the bond is forfeited. 2 Keb. 865. 1 Fones 388. 

If one have judgment in an cjectment, and then they 
ſubmit the controverſy to arbitration, but before any 
award be made he ſues out execution, it is a forfeiture of 
[the bond, for he is the cauſe no award can be made. 
Ts; JG 34»  RIY 

n debt upon a bond to perform an award, and oyer of 
' the conditjpn, the defendant pleads non ſubmi/it, the plain- 
tiff need not aſlign a breach ; for the defendant puts the 
| whole ſtreſs of his cauſe upon a matter antecedent to the 
alledging a breach ; for if there was no ſubmiſſion there 
could be no award, and conſequently no breach of its 
I Sid. 290. ND SK 
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2: Who may ſubmit to arbitration ; and of the power of 
the arbitrators and umpire. | ; 
Perſons that cannot contract, cannot ſubmit to arbitra* 
tion, therefore femes covert, perſons compelled by threats 

and impriſonment, perſons profeſſed in religion, cannot 
ſubmit. 9 E4. 3. 23. 10 Hen, 6. 14, 19. Latch *_ 


« 


| 
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The huſband may ſubmit the chattles he hath in right | 


of his wife to' an award, for he may diſpoſe of them. 
Style 351- realy 78. | | | 

If the huſband ſubmits to arbitration the chattles the 
wife has as executrix or adminiſtratix, this ſhall bind the 
wife, becauſe the wife cannot perſonate any one without 
the huſband during coverture. 21 Hen. q. 29. 1 Rol. 
Rep. 269- Cro. Fac 447. _ 

If an infant ſubmit to arbitration, he may execute or 
avoid it at his eleftion, as he may all other his contraCts, 
12 Hen. 4. 12. 10 H. 6. 14. March 111, 141. 1 

ones 164. 1 Lev. 17. 1 Rol. Abr. 730. | 

Perſons attainted or outlawed cannot ſubmit to arbitra- 
tion, for they have no property,- and cannot by the law 
controvert any thing. 3 Hen. 6. 26. - 5 Hen. 9. 16. 

A dein without the chapter, a mayor without his com- 
monalty; the maſter of a college or hoſpital without his 
fellows, cannot ſubmit to: an award, for the ſubmiſſion 
has the force of a contract, and they cannot contract 
without them. 21 £4. 4. 13. pf 
. If one party and the deputy or attorney of the other 
party ſubmit to an award, this is well enough, for the ac 
of my deputy is my own aft, Dyer 2t. 1 Rol., Abr.- 
244+ 2 Mod. 228. | | 

If ſeveral perſons do a treſpaſs, and one of the wrong 
doers and the party to whom it is done ſubmit to arbitra- 
- tion, and an award is made, the other perſons ſhall take 
advantage of it by way of extinguiſhment of the treſpaſs ; 
the ſame law where the party releaſes to one of them ; for 
in both caſes a ſatisfaCtion really is, or is preſumed to be 
made, and a man cannot receive a double compenſation 
for the ſame wrong. 1 Salk. 70. Carth. 412. 20 Hen. 6. 
12.4. 41.4. Rol, Abr, 268. 

The arbitrators are perſons indifferently choſen, to de- 
termine the matters in controverſy according to their own 
minds, whether they be matters of law or fa ; infants, 
perſons excommunicate, outlawed, &c. may be arbitra- 
tors; for every perſon muſt uſe his own diſcretion in the 
choice of his judges, and being at liberty to chuſe whom 
he likes beſt, cannot afterwards obje& the want of ho- 
neſty or underſtanding to them, or that they have not' 
done him juſtice. 2. Sym. 2 part, ſet. 27. _ 

The arbitrators are perſons truſted with the authority, 
and it is not within their power to aſſign it ; therefore if 
an award be to ſtand to the determination of a ſtranger, 
this is void ; but if the award be, that an arbitrament 
made by 7. S. ſhall ſtand, this is good, becauſe it is their 
own award, though it refers to the at of another ; but 
though the arbitrators cannot transfer their power, yet 
they may award that others ſhall do a miniſterial aft in 
ſubſerviency to their award ; for what is done by ſuch 
perſons, is done by them as ſervants and inſtruments of 


the arbitrators, and is the a& of the arbitrator himſelf ; | 


as that ſuch a conveyance ſhould be made as counſel ſhould 
direQ, ſuch coſts paid as the prothonotary ſhould tax, is 
a good award. 5 Co. 78. 1 Rol. Abr. 251. Cro. Eliz. 
926. Palm: 146. 2 Rol. Rep. 214. 1 Sid. 258. Hard. 45. 
Neither natural or legal diſabilities do hinder any one 
rom being an arbitrator ; if they are incompetent judges, 
the fault is in thoſe that chooſe them. They are called 
arbitrators, becauſe they have an arbitrary power, if their 
Judgment be according to the ſubmiſſion. If they obſerve 
er commiſſion, and keep within their juriſdiction, their 
ym are definitive, from which there lies no appeal. 
in. 4I. 4 + 
A bond is given to F.$. to ſtand to his award by the 
parties 1n difference, being F. D. and F. R. adjudged by 
the court that it was-good ; t ough it was objected that the 
erce would make an unreaſonable award, to intitle 
himſelf to the penalty of the bond. Comb. 100, 
Submiſſion was to the plaintiff himſelf and another ; and 


this being objeRed in arreſt of judgment was held good ; | 


per cur. Comb. 218, 


alben ]. ſaid, he remembered a caſe where: a gentle- 
| man's ſteward brought an aftion in his maſter's name, 
and defendant entered into rule by conſent to pay what the 
Plaintiff ſhould think fit; and my Lord Hale beid it to be 
J ſubmiſſion, Comb. 218. 4 Mod. 226. ſays Dolben 


- 
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Canterbury's ſteward for a deodand, ,and that the arch- 
biſhop brought his aCtion ; and it coming to trial at the 
aſſiſes in Kent, the ſerjeant by rule of court referred it to 
the archbiſhop to ſet, the price of the horſe, which he 
did; and the fſerjeant.afterwards moved. the court to' ſet 
aſide the award, becauſe: the ſubmiſſion was'to the plain- 
tiff himſelf; but it was denied by my Lord Hale and the 
whole court. ,  ' , © He Il F 
If ſeveral perſons on the one part, and ſeveral on. the 


other ſybmit generally to any award, the arbitrators have 


not on]y power to determine matters between them jointly, 
but ſeverally and diſtinly alſo; and an award- between 
one'only of the one ſide and another of the other ſide is 
good ; tor this is not doing leſs than the commiſſion war- 
rants, ſince there is an attorney in it to determine mat- 
ters diſtinctly between them, for the ſubmiſſion is of all 
matters, ſo that it contains as well all things ſeverally be- 


tween each of them, as jointly between them all, and 


[7:6 8ll JA: fo ther ebep ate it defiry or hon the it 


perhaps there may be no cauſe of award between the 
others. 2 Rich. 3. 18. 2 Keb, 886. _ 12 Ed. 25, Latch 
208. 1 Rel. Rep. 298, 1 Brownl. 112, - 20 


3 Bulfl. 6. Cro. Car. 433. Style 471. 1 Rol. Abr. 261. 


The arbitrators cannot make their award by pareels at 
ſeveral times, for when they have made an award they 


have exectited their authority, and can do no more ; and. 


therefore if two ſubmit all debts, treſpaſſes, &c. and the 
arbitrators one day make an award of the debts, and of 
the treſpaſſes another day, this is not. good as to the treſ- 
paſſes, Gor they may deliberate of one thing one day, and 
of another the other day; 'and then make an entire award 
of the whole ; alſo an award made in-the night is good, 
for the party's attendance is not requiſitez but where an 


aCt cannot be done without perſonal attendance of a third 
perſon, it cannot be in the night. 1 Rel. Abr, 250, Cro. | 


Eliz. 676. 

| If there be a ſubmiſſion to arbitration, and if they can- 
not agree before the firſt of May, then the ſubmiſſion is 
made to. F. $8.-to be the, umpire, the award to be made be- 
fore a certain day then next to come; if the arbitrators 


never diicourſe about the matter, ſo as there is no diſagree- 


ment between them, yet if they make no award before-the 
day, the umpire may determine the matter ; for theſe 
words, if-they cannot agree, are not to. be taken litera'ly, 


but only that if they do make no award, that then, &c. 


1 Rol. Abr. 261; | | 

If the condition of an obligation be to ſtand to the 
award of certain perſons, A. and B. and F. S. being um- 
pire for both parties, in this caſe an award by A. and B. 
is good ; for umpire, in the common ignification of the 


matter, if the others cannot. 1 Rol. Abr. 261, 262, 
Where there were four arbitrators choſen, who were 
to make their award to be delivered in writing on or be- 
fore the 20th of July, and if they could not agree, then to 
ſuch umpire as they ſhould name, fo as the umpirage be made 
before the 25th of July following. The arbitrators made no 
award on or before the 20th of July, but on t/e 18th of July 
three of the arbitrators, and to which the fourth agreed 
on the 21/4 bf July, by their writing dated the 18th of July 
nominated }. S. umpire, who before the 25th of July made 
an award. ſuper premiſſis : reſolved, that here was..no 
complete nomination till the agreement of the fourth ar- 
bitrator with the other three, v.z. on .the 21ſt of Fuly, 
and the writing is not to have effeCt till that time, and it 
is no writing by intendmeut till ſealed, though it be dated 
before. And if they had nominated the umpire before 
the time expired of making their arbitrament, yet it is 
-good enough when no arbitrament is made by them with- 


[in the time z and judgment for the plaintiff, Cre. Car. 


$636 106-5; +51 5, | | 
Debt upon a bond for performance of an award of 
of July, and if not, then to the umpirage of J. D. fo 
we A pen y on @ hs the 2d day of July ; the arbitra- 
tors made no award, but F. N. made his umpirage on the 
1} day of July; and upon demurrer. it was iy ers 
that -it was made before the time allotted by the ſubmiſ- 


» Cited it 1 J | 
| orb Ne Ward's caſe, and that It was ny 


fion, becauſe the arbitrators had all the whole day, we 


Rr 


»12, The- ſerjeant took a; horſe from the archbiſhop of 


word, denotes a perſon that is to make an end ef the 
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the 1ſt day of Fuly to make their award, and cited the | 
caſe of Ro/, Abr. 262. pl. 6. Sed per curiam, This um- | 
pirage is good, for the parties have expreſly given the | 
umpire the 1ſt day for executing his authority ; and they 

did not think the reaſon of the reſolution of the caſe cited 

to be of any force, viz that the court would be in con- | 
fuſion to adjudge which ſhquld be good in cafe the arbi- 

trators and the umpire had made ſeveral awards ; for the 

award of the arbitrators, if they had made any, ſhould 

be adjudge good, but if they had not, then the umpirage 

ſhould bind, 'and there would. be no confuſion upon con- 

currence of authority as to the time; for the umpire had 
not an abſolute but only a conditional concurrence, v1z. 

if the arbitrators make no award within the time, and 

they thought the caſe in Rol, Abr, was not good law. 

2 Fo. 167, 168. 

If the condition of an obligation be to ſtand to the 
award of A. B. C. and D. ita quod the ſaid award before 
ſuch a day be made in writing by the faid A. B. C. and 
D. or any two of them, under their hands, &c. any two 
of the arbitrators, without the reſt, may make an award ; 
for though by the firſt part they are bound to ſtand to 
the award of thoſe four, yet their power is divided by the 
ſubſequent words, and the zta quod is but an explanation 
of the condition, and the whole makes but one ſentence, 
Yelv. 203. See 1 Vent. 50. 2 Keb. 57. Cro. Fac. 400. 

If the arbitrators and umpire have the ſame time allot- 
ted them to make their award in the ſubmiſſon, as to 
the umpire it is not abſolutely void ; for if one of the 
- arbitrators die, or abſolutely refuſe to meddle,: then the 
umpire may determine the matters ; otherwiſe not ; for 
two different judges cannot have a concurrent juriſdiction 
of the ſame thing ; and a diſagreement between the arbi- 
trators at their firſt meeting, gives no power to the um- 
pire to interpoſe, becauſe, though they do not agree at 
their firſt meeting, they may at the next. 2 Sand. 131. 
x Sid. 428, 455. 1 Rol. Abr. 261. 1 Sid. 428. © Godb. 
241. 2 Sand. 132. | 

* The arbitrators may chooſe the umpire before their 

' own time is expired, for that is no relinquiſhing the ar- 

bitration, but a prudent proviſion in caſe they ſhould difſ- 

agree; and therefore an award by them at any time be- 

fore their time expired is good, and an award by the um- 

pire in that time is void. 1 Kol. Abr. 261. Cre, Car. 
263. 2 Sand. 132. ; 

if the arbitrators have time to the 10th of Fune, and 
if they agree not, to nominate one to determine it by the 
ſaid 10th ; here if the arbitrators chooſe an umpire, that 
determines their power ; for it ſeems plainly the deſign of 
the parties, that either one or the othCr way determine 
it by that time, and not that both ſhall have concurrent 
Juriſdictions. 1 Rol. Abr. 261. 1 Sid. 428. Gedb. 241. 
2 Sand. 132. : 

If 'the arbitrators make an award of part, during their 
time, the umpire cannot make an award of the ret, un- 
leſs the ſubmiſſion be, that if the arbitrators ma'ice an 
award of part, or of none, then the umpire may make 
an accord of the part remaining, or the whole, 1 Ro/. 
Abr. 262. oe 

Umpire by the ſubmiſſion was to make his award he 
fame day as was limited to the arbitrators, if the arbitra- 
tors did not make their's; it is not good. 2 Fern, 100, 

l. 95. 
s Submiſſion was ita quod the award be made by the arbi. 

trators on or before the 21/1 of May, and if not made be- 
fore that day, then to fland to the award of an umpire, 
&c. the arb:trators made no award, but choſe an umpire on 
the 20th of May, who awarded, that the defendant ſhould 
pay to the plaintiff 40 /. before the 11th of Fune follow- 
ing ; it was objeCted, that they had no power to chooſe 
an umpire on the 2oth of ay, becauſe the arbitrators 
themſelves had power till the end of the 21ſt of day to 
make their award ; ſed non allscatur ; for the arbitrators 
| not having made any award, the award of the umpire 1 
good ; and judgment for the plaintiff, Zutw. 541, 544+ 

An award made by the umpire, 'was (amongſt other 
things) that the defendant ſhould deliver to the plaintiff / bs 
veral goods particularly named, and that if any of thoſe 
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them, to be appraiſed by the arbitrators and umpire ; it was 


moved, that the umpire was void, becauſe of the nm- 
pire's reſerving to himſelf and the two arbitrators (who 
were eleCted to determine the matters before him) to 
make a valuation of the goods loſt or miſlaid. Trevyy 
Ch. J. and Blencow, held that this was a thing judicial, 
and not merely miniſterial, and therefore the award was 
void ; but Powell J. was of another opinion, Lutw. 
$50s 554+ : 

If the condition of an obligation be to ſtand to the 
award of A. and B. ſo as the faid award be made before 
ſuch a day ; and if they make no award, then to ſtand to 
the award of ſuch umpire as the ſaid 4. and B. ſhall no- 
minate, fo as the ſaid umpire do make his award before 
another day, and the arbitrators before the firſt day make 
no award, but afterwards name C. to be umpire, who 
thereupon immediately refuſes, and the arbitrators after- 
wards nominate D. who before the laſt day makes an 
award ; this is a good award ; for the nomination of C. 
to be umpire did not make him ſo; but when he refuſed, 
it amounted to no more than a bare propoſal to him ; 
and the form of pleading always is ſuſcepto ſuper ſe onere 
arbitri ; ſo that it is the acceptance makes him umpire. 
2 Vent. 113, 114. ; 

If the condition of an obligation be, that whereas /. 
and his ſon, of one part, &:c. have ſubmitted to the 
award of B. and C. ita quod, &c. x May; and if they 
make none, to the award of ſuch umpire as they ſhould 
chule to be made before the 1 Fune; and the arbitra- 
tors make no award, but chooſe an umpire who makes 
an award, but gucad the ſon awards nothing ; this is a 
void award ; for though the ita gued be in the clauſe re- 
ferring to the arbitrators, and the award is made by the 
umpire, yet the zta quod relates by conſtruftion to the um- 
pire as well as to the arbitrators. 1 Lev. 139, 140. 
Submiſſion to two, and an umpire in caſe they ſhould differ ; 
the arbitrators meet, and one of them declared himſelf not 
dar ; the other was for the appellant, upon which the 
umpire made his award, The queſtion was, whether the 
umpire had any power in this cauſe, for it was not come 
to -him till the arbitrators differed, which they had not 
yet, and might {till make their award ; but the objeCtion 
was over-ruled. 3 Vin. 97. 

It is ſettled that arbitrators cannot proceed on a refe- 
rence, after they have once named an umpire, for then 
their authority ceaſes, though the time for making the 
award is not expired, Rep. of Prat. in C, B. 110, 


3. Things eſſential to a good award. 

Here we muſt obſerve, that the courts of juſtice have 
of late been more liberal in the conſtruQtion of awards 
than formerly, and many of the niceſt diftinQions to be 
met with in the books, are by no means to be admiited 
as precedents in expounding awards at this day z and this 
the courts do in furtherance of juſtice, and for quieting 
of controverſies ; however, as an award is a judgment, 
and can only he expounded by itſelf, without the aid of 
any averment of matters dehors to explain the meaning 
of the arbitrators, it is neceſſary that in making 1t / 
things ſhould be obſerved. Firſt ; That it be according 
to the very ſubmiſſion in reſpe&t of the perſons and the 
things ſubmitted : for to award a thing to be done by 
a ſtranger, and ſometimes to,a ſtranger, who is not party 
to the ſubmiſſion, or to make an award upon another 
thing that is not ſubmitted, is void : but where the award 
is of ſeveral things, part within the ſubmiſſion, and paſt 
. out of it, it is voidable for that which is out of the {ub- 
miſſion, and good for the refidue. Secondly ; It ought 
to be equal, and not on one {ide only ; for it muſt appoint 
either party to give or do ſomething beneficial or advan” 
tageous, "Thirdly ; The performance of the award mu 
be po/ſible and lawful. Fourthly ; There mult be a ow 
by law to attain unto the thing awarded : this 1s chic 3 
meant where ſubmiſſion is without bond. Fifth!y - 
ought to be certain and final, and make an end of a 
controverſies ſubmitted ; or if it is good only in reference 
to- part of the things ſubmitted, it muſt final as t0 

Ed. 4. 39: % 


goods. ſheu'd be loft, then the defendant to pay the valus of | 


that part, or elſe it will be void. 21 A 
i0 Co. 57, Dyer 242, Weſt's Symb, 2 part, tn l py 
| £6h» 44* 


fell. 44- 5s Rep. 78. 1 Rep. 98, 10 Rep. 131, 132. 

1 Rol. Abr. 242, 243) 2442 2459 247» 248, 249 252, 253+ 

i Int. 2c6. a & b. Noy Max. 110. Theſe things 

bring obſerved, an award ſhall not be unravelled in a court 

of equity, unleſs there was corruption in the arbitrators. 
an. Rep. 2 f ; 

= 4 ws ought to be according to the ſubmiſſion, 

If an award be made of any other thing than what is 
contained in. the ſubmiſſion, it is void; for no afts are 
my own, or binding to me, unleſs done by me, or by 
commiſſion from me. Plow. 396. Dyer 242. 

If arbitrators award to do an aCt to a ſtranger, this is 

: for the ſtranger is put by the arbitrators in the 
lace of the party, and they have power to award this 
at, fince it is not impoſſible or unequal, and it is relating. 
to the ſubmiſſion. Mo, 3 359- 10 Co. 131. 3 Lean. 
62. 1 Rol. Abr. 248. Hard. 46. 1 Leon. 316. 

But an award that an aCt ſhould be done by a ſtranger, 
is void ; becauſe he is not within the ſubmiſſion. Hard. 
4 che upon an obligation to ſtand to the award of F.$S. 
of all controverſies between them ; J. S. awarded, that 
the defendant ſhould deliver to the plaintiff fix Kentiſh ths, 
which were bartered by ]. D. for the thread of the plaintiff; 
it was objeCted to be out of the ſubmiſſion ; the court 
ſaid, it ſhall be intended to be in controverſy, if the con- 
trary be not ſhewn, and that oy were in the hands of 
the defendant ; and judgment for the plaintiff. Cro. Elz. 
177. þl. 5. | 

"4 ſub ſion was of controverſies between the plainti 
and defendant and his wife, for divers ſums of money laid 
out for the defendant at her requeſt, dum ſola fit. The 
award was, that the defendant ſhould pay the plaintiff 
3401. for all monies laid out by him for the wife, dum 
ſola futt ; and all the ſuits between them ſhould ceaſe. 
A&tion was brought in the Common Pleas upon this award ; 
and judzment for the plaintiff; but upon a writ of error, 
the court of B. R. held the award void, it being to pay 
3401. for all ſums laid out for the feme (omitting the words, 
viz, at her requeſt) and ſo is more than was ſubmitted ; 
and ſo judgment was reverſed. Cro. Fac. 639. 

An award was made 8th Feb. de & ſuper premiſſis, 
that the defendant, within a week after the award, ſhould 
pay the plaintiff 71. 108. m ſatisfattion of all demands ; 
and thit upon payment thereof, each ſhould releaſe to the 
other all demands ; after the ſubmiſſion, and before the 
award, a new controverſy did ariſe, (viz. ) on the 6th 
Feb. for that the defendant did break and enter the plain- 
tiff's cloſe called B. whereof the arbitrators had notice ; 
aſter argument, it was reſolved, per rot. cur?, that the 
award was good ; and a diverſity taken where the award 
bs in fatisfaCtion of all demands till the award, or a releaſe 
of all demands till the award, this is ill : but where the 
award is general, without Imitation to what time, and made 
de & ſuper premiſſis, it ſhall be intended till the time of the 
Jum ſn, FREE is good ; and judgment for the plaintiff. 
Z Lev. 168. 

Tf two ſubmit to an award all ations, and the arbi- 
thators award a releaſe of all aCtions till the time of the 
award, ſome books have ſaid, that this is void for the 
Whole, becauſe it extends to. things partly in the ſubmil- 
ſion, and partly to things out of it, and it 1s one entire ac; 
for fay they, to do that a&t they are not obliged, becauſe 

not within the ſubmiſſion; and to do an aC relatin 
only to things contained in the ſubmiſhon, is another & 
rom what is awarded : others have faid, that this is not 
void, unleſs there are ſhewn on the other ſide cauſes of 
aCtion ariſing between the time of making the award, 
therwiſe. none. ſhall be intended ; and then the releaſe 
only relates to the things in ſubmiſſion. 10 Co. 131, 132. 
» Rep. 45, 162, 270. 1 Rol. Abr. 242, Cro. Eliz. 


Re] 
boy, Go Jace 353» 447- Poph. 137. 1 Sid. bs. 


But it has been 
the at 


{ reſolved, and ſeems now ſettled, that 
,- + 15 not entire ; for he may releaſe all aCtious to the 
hers of the ſubmiſſion ; for though-there is one deed of 
"aſe awarded, yet that deed relates to ſeveral things 

at are dividable in their own nature one from another, 
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and fo it ſhall be good for what is in the ſubmiſſion, and 
void for the reſidue. 3 Lev. 188, 2 Med. 169. 1 Salk. 
74+ 3 Lev. 413. 2 Lev. 3. © wet 

Submiſſion was of all ations, &c. between the plaintiff 
and defendant. . In debt on the bond, the defendant 
pleaded no award ; the plaintiff replied, and ſet forth an 
award of all attions between the FR and defendant and 
his wife, and that the defendant pay the plaintiff 201. in 


| ſatisfaion of law charges due to him by the defendant's 


wife, as executrix of, &c. It was moved in arreſt of judg- 
ment, that the ſubmiſſion ſhould have been of all actions 
between the plaintiff and the defendant and bis wife; but 
it was held, that it was good as it is, becauſe upon the 
defendant's intermarriage with his wife, who was the 
widow and executrix of her former huſband, the plaintiff 
had an immediate demand on him ; and the court bein 
of that opinion, held the award good ; and fo the judg- 
ment was confirmed. 8 Med. 212. 

Submiſſion was of all debts, treſpaſſes, and injuties. 
The award was for the defendant to pay, &c. and to re- 
leaſe all aftions, debts, duties, treſpaſſes, and demands. It 
was objected that the words (duties and demands) ex- 
tend farther than the words in the ſubmiſhon, and ſo the 
award> exceeds the ſubmiſſion, and therefore void. Ds- 
deridge and Whitlock J. held the award well made, and 
according to the ſubmiſſion. Fones J. thought the award 
more large than the ſubmiſſhon; but the breach being 
aſſigned in the non-payment of the money according to 
the award, the whole court agreed, that this'is within the 
ſubmiſſion, and 
3 Bulft 311. I, 

The arbitrators cannot bind a man's liberty or right 
to real things, where perſonal things are ſubmitted ; and 
therefore if they award ſervice for two years, or a releaſe 
of the right of lands in fatisfaQtion for a treſpaſs, this is 
void ; for no body can be ſuppoſed to ſubmit more than 
his perſonal eſtate to anſwer a perſonal injury, for that 
only might be taken in execution for it by the common 
law ; but his perſonal eſtate may be bound to anſwer it ; 
therefore if the arbitrators award a horſe, money, or wine 
in ſatisfaCtion for a treſpaſs, this is good ; for here a new 
perſonal duty is raiſed inſtead of the former, and to ſatisfy 
out of the perſonal eſtate is neceflarily implied in the ſub- 
miſſion; for this is a means neceffary to quiet the matters. 
9 Ed. 4. 44. 1 Rol. Abr. 243. 6 Med. 221: 1 Salk. 
76. 1 Rel. Abr. 244. cont. 

If two ſubmit all quarrels concerning tithes in a place 
certain, and the arbitrator awards that one ſhall pay to 
the other 207. and the other ſhould releaſe to him all 
aQtions, this ſhall be intended all ations concerning tithes, 
unleſs the contrary appear on the other fide, and the ac- 
tions may be ſevered ; and this ſhall be good for the 
aCts in the ſubmiſſion, and void for the reſt. Paln. 107. 
1 Ril. Rep. 362. Cro. Fac. 66. | 

A ſubmiſſhon' was of all debts, ſums of money, claims, 
and demands, &c. The award was, that the plaintiff re- 
leaſe to the defendant all bonds, ſpecialities, judgments, ex- 
ecutions, and extents, It was objeCted, that this exceeds 
the ſubmiſſion ; ſed non allocatur ; for debts, ſums of mo-. 
ney, and demands, whether due by bond, judgment, ex--- 
ecution, or extent, are within the ſubmiſſion, and con- 
ſequently the arbitrators may award a releaſe of them. 
2 Saund. 188. 

Upon a ſubmiſſion to ſtand to an award touching all 
matters in difference between the parties, the award was, 
that they make general releaſes. ts each other of” all demands. 
Upon error brought, it was inſiſted, that the word (e- 
mands) is of a larger fignification than the word (dif- 
ferences). But Roll Ch. J. anſwered, that if the releaſe 
be more large in words, yet it is good enough ; for it ſhall 
be intended only of all matters in debate between the par- 
ties, and the court will not intend other matters, unleſs 
ſhewn._ in pleading ; and to this the judges agreed, 'and 
judgment for the plaintiff, niſi, &c. - Sty.-170. 

Where the ſubmif}i:n is general and conditional to end 
all controverſies, an indittment for a battery is not a con- 
troverſy between the parties, within the meaning of the 
ſubmiſſion, for that is the King's ſuit; and if the arbitra- 


ſo good ; and judgment for the plaintiff, 
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tors award the ceaſing of ſuch a proſecution, it would | 


be void. becauſe it would be to ob/trudt juſlice. Reſolved, 
Freem. R2p. 204. pl. 208. Tape 

A ſubmiſhon of -all debts and demands, and a releaſe 
of all judgments, executions, and extents awarded, is a 
good award. 2 Sand. 190. Ep 
A ſubmiſſion of all matters between the plaintiff and 
another, and an award made of things that the party 
hath in right of his wife, is good ; for theſe things are 


-comprehended under the words all matters. 10 Hen: 6. 


18. 3 Bull. 65. 

A ſubmiſſion of all injuries ; an award of all debts, 
duties, and treſpafles, a good award; for whatever is againſt 
law is an injury.- 3 Bulſt. 312, 313. * 

A ſubmiſſion of all aftions now depending, and an 
award of all actions, good ; for it ſhall be intended aCtions 
depending. Cro. Elz. 66, 858, | | 

here is a controverſy between A. and B. on one part, 
and C. D. and E. on the other part, and C, for himſelf, 
and D. and E. ſubmit the matter, and promiſe to ſtand 
to the award; if the award be that C. ſhal] pay ſo much 
in ſatisfaQtion of the controverſy, it ſhall bind him, though 
it concerns D. and E. who are ſtrangers to the ſubmiſſon, 
inafmuch as the thing awarded is to be done by him, 
and not by the ſtrangers to the ſubmiſſion, 
244. 

Debt upon a bond of ſubmiſſion, dated the 14 January, 
of all quarrels depending, &c. the defendant pleaded nul um 
arbitrium; the plaintiff replied, and ſhewed an awaxd made 
14 April de &. ſuper premiſſis, that defendant ſhould pay 
him 20/. &c. in full ſatisfaftion of all demands till the 
day. of the award ; and upon demurrer to this replication, 
it was objected, that the bond only extended to all guar- 
rels and demands then depending ; but the plaintiff had judg- 
ment, becauſe it ſhall not be intended that there were any 
new demands between them between the date of the bond 
and the day of the making the award. Hob. 191. 

If there be a controverſy between the parſon and his 
pariſhioners, whether tithes ſhall be paid in ſþecie or not, 
and they ſubmit all controverſies, and the arbitrators award 
that they ſhall pay ſo much a year for tithes, this is good 
for that was the debate on the award. 1 Rol. Abr. 254. 

If the fubmiſſion be of all controverſies to the time of 
the ſubmiſhon, and the award be that one of them ſhould 
deliver up an obligation made fince the ſubmiſſion, in ſa- 
tisfaftion of all matters, &:. this is good ; becauſe the 
bond is given only in ſatisfaQtion. 1 Rol, Abr. 246. 

An award may be good, though part of it be made of 
a thing not within the ſubmiſſion ; 'as if an award be to 
pay Ioool. and to procure a perſon to be bound to pay 
221. per ann. the plaintiff muſt lay the breach in not pay 
ing the 10007. for as to the other part, it is wholly void. 
See 1 Leon. 304, 305. Cro. Fac. 149. Poph. 134. 10 
Co. 131. 5 Co. 78. 

So to an award, which was that one ſhall ceaſe all ſuits, 
and that he ſhall procure a frarger to the ſubmiſſion to be 
bound in a bond with him to make a feoffment, &c. of 
his manor of D. all which was out of the ſubmiſhon : 
now in this caſe the firſt thing was good, (v1iz.) to ceaſe 
all ſuits; but the fecond was illegal, and out of the ſub- 
miſſion ; yet the award being good in part, ought to be 
performed. 2 Bull. 39. 

The ſubmiſſhon was to four arbitrators, and- to the 
umpirage of the fifth, and all five made the award; ad- 
judged good, and that they might all join in making it ; 
but it. had been otherwiſe if the ſubmiſhon had been di- 
vided, (viz.) to the arbitration of four, and if they did 
ot agree, then to an umpire; for in ſuch caſe they cou!d 
not all join in making the award. 1 Bull. 184. 

Debt upon bond, for performance of an award ; the 
defendant pleaded, that the ſubmiſſhon was of all a&Qtons 
depending between him and the plaintiff, and the arbitrators 
awarded, that he (the defendant) ſhould releaſe all ſuits 
to the plaintiff, which he averred he had done ; the plain- 
tiff in his replication confeſſed, that ſuch an award was 
made, but that the arbitrators farther awarded, that the 
defendant ſhould py the plaintiff 151, on ſuch a day, 
at the beuſe of W.R. a /iranger, which he had not paid ; 
and traverſed, that they awarded only as the defendant had 


1 Rol. Abr. 
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alledged in his plea: There was an ill rejoiner, to which 
there was a demurrer ; and it was objeCted, that both the 
plea and the award were naught, becauſe the ſubmiſſion 
was of all ſuits depending, and the arbitrators awarded a 
relcaſe of all ſuits generally whether depending or not, which 
releaſe is not good ; and if ſo, the award is not good for 
the 15. but adjudged, that though it was void in part, yet 
that did not make the whole award void : then it was 
objeCted againſt the replication, that the plaintiff had 
traverſed, that the arbitrators made ſuch an award only 
as the defendant had ſet forth in his plea, when in 
truth, what is not expreſly alledged, ſhall never be tra- 
verſed ; but adjudged, that the traverſe was good, for 
when the defendant alledged; that the ward was for him 
to releaſe all ſuits, that fhall be' intended the whole award; 
| but when the plaintiff had ſhewed, that ſomething more 
was awarded, he muſt traverſe what was alledged by the 
defendant, and after ſuch a traverſe he muſt conclude to 
the country. 2 Bulft. 38. 

f the arbitrators award on one fide an a& contained . 
in the ſubmiſſion, and on the other ſide an aft out of it, 
this is a void award for the whole ; for this is unequal, 
becauſe there is ſomething on the one fide awarded only, 
and nothing on the other ; for what they intended to 
balance it with on the other, appears to be void,” Poph. 
134. Cro. Fac. 149. 3 Med. 372. 

If the arbitrators award 10 /. to one of the parties, and 
51. to a ſtranger, this is good as to the party himſelf, 
and void for the ſtranger. 2 Saund. 293. 

An award may be good, though made of leſs than is 
contained in the ſubmiſſion; as if the ſubmiſſion be of 
all aQtions, treſpaſles, demands, and controverſies, and the 
award be made of ſome only, this is good ; for no more 
ſhall be ſuppoſed to be made known to the arbitrator ; and if 
there be other cauſes of ation in being, and they be made 
known to the arbitrator, they muſt be ſhewn on the other 
fide; and this as well where the ſubmiſſion is conditional 
by ita guod, as where it is abſolute; for the award being 
made de premiſſis ſhall be ſuppoſed to ſettle all things. 
Hz:b. 49. 8 Co. 98. Cro. Jac. 278, 235. 1 Sand. 32, 
1 Brownl. 63. 2 Brownl. 310. 1 Sid. 12, 1 Sand. 32. 
Dyer 216, 242. Hard. 45. 

The ſubmiſſion was to four arbitrators, and the award 
was made by three of them, and yet adjudged good by 
all the judges in the Zxcheguer 7 pref xn for it ſhall be 
' taken to be a ſubmiſhon to four, or any three of them, 
becauſe the ſubmiſſion was conditional, (viz.) /o that they, 
or any three of them, made the award, &c. Bridgm. go. 

The bond of ſubmiſſion was of all ſuits, &c. and it 
was dated on the 29th of December, and the award was 
to be made before the 6th day of Fanuary following ; and 
accordingly on 'the 5th day of Fanuary the award was 
| made de & ſuper premiſſis, by which the defendant was 
awarded to pay 721. to the plaintiff, and that each of 
| them ſhould releaſe the other of all ſuits before the 28th 
of December laſt paſt : After a verdict for the plaintiff, it 
was moved in arreſt of judgment, that the award was 
void, becauſe there might be ſuits depending between the 
parties on the 29th of December z but adjudged, that the 
award being made de & ſuper premiſſis, it ſhall not be m-_ 
tended, that any new aCtion ſhall ariſe between the 
parties, after the 28th and before the 29th of December. 
Cro. Car. 157. | == 

If the award be conditioned to be delivered in writing 
under hand and ſeal, the circumſtances muſt be obſerved, 
or the award is void ; and therefore if it be delivered 
under the ſeal only, it it not ſufficient. Dyer 243- 
2 Rol. Rep. 24. 1 Bulſt. 110. 1 Rol, Abr. 245+ Cr0« 
Fac. 277. . 

If two ſubmit all aQions till the ninth of June, 2 
quod arbitrium fiat de premiſſis, and an award is made of 
all ations till the ſeventh, ſome have faid this 1s leſs than 
the ſubmiſſion, and void ; but the better opinion is, thit 
this is well enough, eſpecially, unleſs there be ſhewn 01 
the other ſide an action ariſing between. the ſeventh and 
ninth. 1 Rol. Rep. 362., 2 Rol. Rep. 12. 193+ Cre. 


Car. 216, 217- Pdf ; _ 
Debt upon bond for performance of an award to 
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and one Nathaniel Hilliard, to determine all controverſies 
between. them, or either of them, &c. the defendant 
pleaded no award ; the plaintiff replied and ſet forth-an 
award, and amongſt other things, that the parties ſhould 
fign mutual releaſes ; and upon demurrer to this replication 
it was objected, that the award was void, for by the bond 
of ſubmiſſion it muſt be intended, that there were ſome 
controverſies between all the parties, but Hilliard is not 
appointed to do any thing ; and yet he will take advan- 
tage of this releaſe, if he ſhould be concerned in intereſt 
with the plaintiff or defendant * but it was held, that the 
ſubmiſſion being to determine all controverſies between 
the parties, Or either of them, by theſe words it muſt be 
intended, that an award ſhould, be made between ſome of 
them, though it might not be-between them all, therefore 
zither of them, in this place ſhall be taken ſeverally and not 
jointly 3 and ſo is Hungate's caſe, if the words had been 
between any of them, \t had been no queſtion. - 2 Lutw. 
Wee bond of ſubmiſſion was of all contrev r/tes depend- 
ing, &. The award was, that all ſuits now depending. be- 
tween the parties ſhall ceaſe, and that the defendant ſhould 
pay to the plaintiff 10 /..in full of all demands, and ſhould 
x 2 all. demands to the plaintiff to the time of the quad ; 
and that upon payment. of the 10 1. to the plaintiff he 
ſhould execute a releaſe to the defendant ; adjudged, upon 
a writ of error in B.R. on a judgment for the plaintiff 
in C. B. that an award that. all y &Cc. ſhall ceaſe, 1s 
final, for if the ſuit fails he has no remedy to come at his 
right ; that an award of a releaſe of all demands to the 
time of the award, is good, becauſe no new demands ſhall 
be intended to ariſe after the ſubmiſhon and before the 
award made ; therefore it is a good performance of it- to 
tender a releaſe of all demands to the time of the ſubmiſ- 
fion, for if there were any new demands afterwards, thoſe 
are not within the ſubmiſſion ; and laſtly, if- the plaintiff 
would not receive the 101, becauſe he muſt then give a 
releaſe ; in ſuch caſe, upon the tender and refuſal of the 
money, he is as much obliged to give a releaſe as if he had 
aCtually received it. 1 Salk. 74. ; 
The ſubmiſhon was of all demands, ſo as the award 
was made before the 10th day of December, &c. Upon 
nullum arbitrium pleaded, the plaintiff replied, and ſhewed 
an award made on the gth day of December, &c. that 
the defendant ſhould pay to the plaintiff 14 /. at ſeveral 
days, and that upon the /aff day of payment the parties 
ſhould give to-each other general releaſes ; it was objeCted, 
that nothing could be releaſed, but what was before the 
10th day of December, that being the day on which the 
bond was dated ; but here every thing was to be releaſed 
between the parties before the laſt day of the payment of 14 1. 
to which they never ſubmitted, and therefore the award 
was void ; adjudged, that it was good, for it ſhall not be 
_ Intended that there were any matters in controverſy be- 

tween them after the date of the bond, and before the 
laſt day of payment of the money. Hutt. 29. 

decondly, 42 award ought to be equal, afhd not on one 
vide only. | | | 

Awards muſt not be on one ſide only : this muſt be 
underſtood thus; that all controverſies being between 
two parties, that which is awarded to be done to” one 
muſt be an advantage to both, ſo as to end the contro- 
verly, and diſcharge one as well as give ſatisfaQtion to the 
ther ; for if doth not, it is manifeſtly unjuſt; and 
therefore whenever it appears to the court that, notwith- 
ſtanding the award, the thing remains a. duty as before, 
and 18 not diſcharged, that apparently is an award on one 
ide, and conſequently is yoid ; not that where one party 
1 by the award to have ſomething - paid him, or the like, 
and not the other, that that. award ſhould be naught ; for 


perh2ps nothing may be due to him, and he might} 


To only treſpaſſor in tbe caſe. 1 Rel. Abr. 253, 


X Thus in caſe of a treſpaſs. ſubmitted, the arbitrators 
may that one ſhall pay the other 2 7. this is void, be- 
By only on one (ide; for it is not ſaid for what, arid 
b x trefpaſs is not diſcharged, and then the other party 
, 10 advantage by the award 3 but if it were awarded 
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if -the awatd had been that he ſhall pay' 3 /. for & treſpaſs; 
it had been good, and yet one only was to do-an aft, but 
then the treſpaſs by that award had been diſcharged. 
1 Rol, Abr, 253» 254. Hob. 49- | Het 

The ſubmiſhon was of all ſuits and demands, &c. and 
in an ation of debt brought .on the bond; the defendant 
pleaded nullum arbitrium ; the plantiff replied, ſhewing 
an award de et ſuper pramiſſis, that whereas there was 
2 ſuit depending between them for 207. which ſum tho 
defendant promiſed to pay, the arbitrator did award, that 
it being long due, the defendant ſhould pay the plaintiff 
22 1, adjudged, that this was a good award qn both parties, 
for the one received his debt, and the other, by ' paying 
it, was diſcharged of his promiſe. 9 Rep. 97. 

Submiſſion was of all ſuits between the parties then de- 

pinding in the ſpiritual court, concerning tithes ;' the award 
was, that the defendant ſhould þ iy to the plaintiff 40 8. on 
ſuch a day for the tithes, &c. adjudged, that the award 
was void, becauſe there was not any thing awarded for 
the defendant to have, or that he be freed from the ſuit, 
and ſo he has no advantage thereby. Cro. Eliz. 904. 

| Upon @ ſubmiſſion of al trepaſſes, duties, and demands, 
the award was, that the defendant ſhould pay to the plaint'ff, 
in ſatisfaflim of a'l trepaſſe. done to him by the defendant 
before the day of the ſubmiſion, ſo much. In debt upon this 
award defendant demurred to the declaration, and.infiſted 
that the ward was void, it being of one fide ; for the plain- 
tiff was to do nothing.” But adjudged good ; for by the pay- 
ment of- the money he is acquitted of all treſpaſſes done to 
the plaintiff, and it is a good bar againſt him, and it ſhall 
not be. intended that the arbitrators had notice that the - 
defendant had any cauſe of ation againſt the plaintiff, 
unleſs ſhewn on the defendant's part ; and judgment for 
the plaintiff, Haughton haſitante, Cro. Fac. 354- 

If an award be, that an obligor in a ſingle obligation ſhall 
þay the debt, this is no award, unleſs it be provided that 


| he be diſcharged ; - for payment in that caſe is no diſ- 
charge. - Hob. 49 þl. 55. | | h 

But if the award be, that the one ſhall pay 101. for treſs 
paſs, it is good ; for bo gry 1 implies a diſcharge, and 
oo is the reaſon of the judgment in Baſpool's caſe: 

0. 49- a 
___ A. and B. ſubmit all ations had by 4. againſt B. and 
all ations by B. againſt A. and the arbitrators awarded 
that A. ſhall go quit of all ations had by B. againſt him, 
this is naught ; becauſe they fay nothing as to the other 
actions. 7 Hen. 6.40. 1 Rel. Abr. 253%, | 

An award that one ſhould have ſuch trees, and that the 
other ſhould give him ſecurity to pay: 16/. -is void; be- 
cauſe it is not certain what ſecurity ; and then that part of 
the award being. void, the other part muſt be void:too; 
for elſe it would be an advantage to one only. Cro. Fac. 
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ir one party alone be ordered to do ſomething, and 
nothing elſe appears to the court, it ſhall be preſumed that 
he alone was the wrong doer, and the award is good, if it 
appears that he is by the award diſcharged of all ations 
that might be brought againſt him for that wrong ; but 
when it appears that they deſign both parties fatisfaCtion 
for the wrong done each of them, there if the ſatisfaQtion 
deſigned one_ be. not well awarded, the whole ſhall be 
void for the partiality. 1 Rol. Abr. 253. | 

A naked award is no good plea in treſpaſs, unleſs ſome- 
thing be awarded to the plaintiff in amends ; for if there 
be no treſpaſs there is nothing about which an award can 
be made ; and if there be one, and they do not award 
ſatisfaCtion, they do not aCt according to the deſign of their 
inſtitution, for they are not indifferent, and ſo there is no 
good award. 1 Brownl. 63. Cro. Eliz. $04, 1 Rol. 
Abr * 2 LLC 7 | £4 f E: Tt4 

An award that one. ſhall pay money, and the other ſtall 
execute a releaſe to him who paid it, is a void award ; but 
this muſt be intended where the ſubmiſſion is by word ; 
for in ſuch caſe the award is void, becauſe it is of one 
fide ; for when the money is paid, the other hath ns remedy 
to enforce the execution of a releaſe ; for he cannot have an 
aftion on the caſe, and the reaſon why it will not lie 


! ef . > YL "0 : 
vol Po 2 1t would be well enough ; likewiſe | 


upon an award is, becauſe that is in nature of a judgment. | 
Pophe 134 DI 
Th: Award 
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Award was, that the defendant pay th: plaintifF 101. and" and that both of them ſhould be at equal charge at the pay= 
that the plaintiff pay the defendant the exfpences at making | ment of the money, &c, and upon demurrer to this plea 
the award, and upon all this being done, each ſhall give the | it was objeCted * that the award was void, it being only of 
other a general releaſe, It was objected, that the award | one ſide; for the money was not awarded to be paid in 
was void becauſe nothing is awarded to the defendant but | fatisfaCtion or diſcharge of any thing ; and judgment for 
the releaſe, and that is not to be made till all be per- | the plaintiff, per tot. cur. Lutw. 281, 283. 
formed, which cannot be, becauſe the award of the ex- Two ſubmit to an award. - Nothing was awarded as 
pences at the making the award, which the plaintiff is to | to one, but only that all aCtions ſhall ceafe ; yet the court 
' Pay, is ſubſequent matter, ant out of the ſubmiſſion ; but | held this to be a good award, Comb. 212. 

Hale Ch. J. inclined that the releaſe ſhall be made upon | A ſubmiſſion to award was of all matters in controverſ 
the performance of what is well awarded, and not ſtay | by rule of court; and award was made, that ſo arch 
ti} that be performed, which is void, and ſo the award | money ſhould be paid on one fide, and nothing was award- 
may be good, Sed adjornatur. 2 Lev. 3. ed or the other fide ; and moved to ſet it alide as being an 

if treſpaſs be of beaſts taken and detained, and they | award only ex parte. Per Holt, The common exceptions 
- arbitrate that the owner ſhall have the beaſts again, this | againſt an award will not hold here, it being an award 

is void ; for it is againſt natural juſtice to give him his | upon ſubmiſſion by rule of court ; for though there be 
own again without ſatisfaction for the unjuſt taking and | no releaſe awarded of one fide, yet the ſubmiſſion was of 
detention. 1 Rl. Abr. 251. | all matters in» controverſy ; and' we will not grant an at- 

An award that one ſhall go to R:ime or Paul's not | tachment before they tender a releaſe ; for if one come to 
good, becauſe to no body's advantzge. 1 Rol. Abr. 252. | have aid of the court, he ſhall do that which is fair and 

An award that two ſhall intermarry, no good aword ; | equitable before he has it. #2 Md. 234. | 
for that ought to at the parties choice ; and the bodies of | Thirdly, The performance of the award muff be poſſible 
' the parties are not ſubmitted to the power of the arbitra- | and /awful. | 

tors. 9 Ed. 4.44. 1 Rol. Abr. 252. If the arbitrators award a thing impoſſible ex natura rei, 

K the award give fatisfaQtion for flanderovs words ſpoke | it is void ; as if they awarded a fum of money to be paid at 
of a man about a ctime which appears was pardoned, |a day paſt, it is void, 8 Ed. 4. 1. b. Bat if they award 

that award is void ; for if the crime be pardoned, 110 |a thing which cannot be done, but is not in the nature of 

harm could come to him by ſpeaking them, therefore the | the aCt itſelf contradictory or repugnant ; this may be a 
award is unequal. 1 $14, 178, | good award ; for there is no conſtruCttion to be made of 

Award was, that the defendant ſhall be bound with ſure- [the award, but by the words thereof, 1 Rol. Abr. 
ties, fuch as the plaintiff ſhall approve, in the ſum of 1501. | 248. | | 
to be pail to him at juch a time, and that then they ſteuld | If an award be, that one ſhall make a feoffment to an- 
feal mutual releaſes. It was moved that the ſureties are | other of an acre, and immediately after deliver the char- 
ſtrangers to the ſubmiſſion, and fo the defendant not | ters, this is good, becauſe they may be delivered in the 
bound to procure them; and per cur, The award is void, | ſame inſtant. 1 Rol. Abr. 248, Moor 3, 359. 
it being ſuch as the plaintiff ſhould approve ; whereas if | If A. and B. merchants of a ſhip on the one part, and 
he does not like the fecurjty given, then he is not to ſeal | C. and D. part-owners with all other part owners, and , 
a releaſe, and then the award is only of one fide. 3 Mod. | mariners of the ſhip, on the other part, ſubmit to the award 
272. of 7.8. of all matters concerning a prize taken, by way 

#. and /F. ſubmit to the award of F. $. who awards | of repriſal, and . and B. enter into an obligation, and 
that H. fhall pay to W. 151. which he adjudged the ſaid | C. and D. in another obligation to perform the award, 
W. to have ſuſtained in co«:/ts an1 damages, by reaſon of a | and F.S. awards that F. and B. the merchants ſhall 
uit without cauſe commen.ed by H. againſt W. and that all |-pay 1000 J. to C. and D. for the uſe of them and the re- 
fuits and differences between them, depending before the date | ſidue of the part-owners and mariners ; this is a good 
of the bond ſhall ceaſe, It was argued, that it does not ap- | award, for if A. and B. do not pay the money, the part- 
pear that any difference was between the parties except | owners and mariners may have an aCtion of debt againſt 
the ſuit on which the 151. coſls were awarded, which was | them in as much as all have ſubmitted to the award, and 
H.'s ozon ſuit, and to no benefit to him to ſtay it, and | if they pay the money to C. and D. to the uſe of them 
pay x54. colts. It was anſwered, that other differences | and the reſidue of the part-owners and mariners, though 
might be intended, though not ſet forth, and that this | it be not divided how much each ſhall have, yet in as 
award ſtops 7 from applying for coſts, which Y. might | much as they have jointly ſubmitted, it may be jointly 
be ſubje£t to in the aCtion mentioned in the award ; and | awarded to be paid to them ; and though it be to be paid to 
the court inclined that the award was good; ſed adjzr- | C.and D. for the uſe of them and the reſidue of the part- 
natur, 2 Vent. 221. | owners and mariners; and it was objeQed, that the refi- 
If an award be, that if one will make his Jaw that he | due of the part-owners and mariners had no remedy tor 
did not treſpaſs, that then he ſhall go quit, not good ; for | their part, but by aQtion, yet this is a good award ; tor it 
that cannot be pleaded in bar of an aCtion ; for it ſup- | is a good award to award that one ſhall enter into an 
' poſes contrary to the ſubmiſſion, that there was no treſ- | obligation to pay a ſum, which is but a thing in action, 

paſs ; neither can it be averred that the award was for the | and the reſt of the part- owners and marigers may have 
fame treſpaſs the aCtion was brought for ; for it ſuppoſes | remedy, at the leaſt in Chancery, againſt C. and D. it 
no treſpaſs. 43 E. 3. 28. 19 Hen, 6. 37. 1 Rel. Abr.| not at Common law. Mich. 24 Car. B. R. Between 

251. Dyer 356, | Waed and other plaintiffs, and Thompſon and Clement dc- 

'Chere are controverſies between A. and B. and A. and | fendants, adjudged, upon demurrer. 1 Rol. Abr. 249. 

C. as attorney to B. ſubmit to an award ; the arbitrators | Upon a ſubmiſſion between the parſon and pariſhioners, 
award ſo much money to 4. and that A. and C. ſhall re- | as to tithes, &c. the award was, that when the pariſhioners 
leaſe to each other, to the uſe of each other, this is void, | clip the ſheep, they ſhould give notice to the parſon, fo that 
becauſe the award is on one ſide, for B. cannot take ad- | he or his ſervants may be there. Hutton J. thought it un- 
vantage of the releafe, for that is to the uſe of C, Carth. | reaſonable for the pariſhioners to be feeking every where 

12. ; . after the parſoni ; but Crooke J. held it good, and that the 

The award may be beneficial to the party, ' though a | parſon is always reſident on the parſonage ; and judgment 
thing is awarded to be done to a ſtranger to the fubmiſ- | was given accordingly for the phintif, Palm 30. 
tion ; as if the arbitrators award that one of the parties | An award that a ſtranger ſhall do an a&t is void, becauſe 
thall pay money to the ſervant of the other. 4 Leon. 62. | another in his vatural freedom is not ſuppoſed within my 

If an award be to pay fo much money in diſcharge of | power. 1 £-9n. 316. 3 Leon. 62. Hard. 40. : A 
all actions, a releaſe ſhall be intended to be awarded, un- An award to levy a fine is good ; for though it is an - 
leſs the contrary be ſhewn on the other ſide, 2 Rel. | of the court, yet by the law and public juſtice of | 
Rep. 1. | kingdom, it is not to be refuſed to any man ; but if t : 

Award was, that the d:fendant ſhould pay the _ award be to command the juſtices to do it, this 1s no Fo 
-1. 158. (but did not fey in ſatisfattion of all demands) | award 3 for the parties in effect pray leave to agree _ 


nm 


the 
2 | 
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the King himſelf, which is quite different from the nature | 
of a command. 1 Rot. Aly. 249. TR 
An award to pay ſo much apud domum ].S. good z, for 
he is not bound ro pay it in the houſe, but as near as he, 
can to it, or it fall be intended a common inn ; and if 
the party will not let him pay there, it has, been. ſaid 
that the endeavour is ſufficient ; for they cannot award 
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on the ather fide ; and it ſhall be_ likewiſe jptended, that 
all ſuits ſhall ceaſe only between the plaintiff and'defen- 
dant, and. that was-an award on beth, des, becauſe it has 
the effeCt. of a raleaſe ; and allo + the defendant may'un- 
dertake for B. hiz partner, and having TEN ok 
ſhould perform the award on. his At (chou h B. be ne 
bound}, yet if B. refuſes each. c F, 


, | It. is a breach. of 4's promiſe 3 
any thing that will make the party a treſpaſſer. 1 Rel. Fand io the phintiff had judgment ypen the, firft arguments 


- Abr. 249. 1 Rol. Rep. 6. Cro. Car. 226. 2, Bulft. 39. 
. 153- | | 
: c Be that one of the parties ſhould diſcharge the 
other of a bond in which both were. bound to a ſtranger, 
this is a good award ; for it ſhall be intended that the 
money was to be paid at a day to come z and therefore 
he mizht then tender it, and acquit the other ; and if the 
day of payment be paſt, he may pay the penalty, and' 
compel the other to give a releaſe in a court of equity. 
1 Jones 431. Cro. Car, $41. Sr 

An award that one of the parties ſhall do a thing cut of 
his power, as to deliver up a deed which is in: the cuſtody 
ff. 8. is void ; agreed per cur*. 12 Md. 585. | 

f an arbitrator awards a thing againſt law, this is void. 
1 Rol. Abr. 249. . 4 
' An award was, that inter;/t ſhould be paid. to the 
plaintiff for money, &c, defendant demurred, for that the 
award was void, becauſe it was for payment of intereſt, 
and uſury is a thing unlawful ; but it was anſwered, that 
it ſhall not be taken for uſury, but rather for damages 
for forbearance of the money ; but admitting. it was for 
intereſt in the proper ſignification of the word, yet it is 
good ; for by the ſtatutes, Wc, contrafts for intereſt- 
money are not void, fo as they did not exceed fo much 
as is limited by thoſe laws ; and the opinion of the court 
was, that the award was good; for an arbitrament ſhall 
not be taken _ u>on the bare words, No judgment 
was given, W/in, 114, 120. a Tt” 

An award that one of the parties ſhall diſcharge the 
other from his undertaking to pay a debt to a thicd perſon, 

a good award ; for by the award he is ſet in the place of 
| the other perſon, and the creditor upon payment is com- 
pellable in equity to give a releaſe. 1 Mod. Rep. 9: 

An award the tenth day of the term to ſtay the ſuit 
and judgment given in the aCtion that term, in an aCtion 
for non-performance ; and non aſſump/it pleaded ; it was 
moved in arreſt, that every judgment given. was of the 
firſt day of the term, and ſo the award to ſtay the ſuit 
then was altogether impoſſible z but it was held, that 
though this might have been a good objeCtion upon a ſpe- 
cial demurrer, where it is ſhewn for cauſe, yet now the 
court muſt give judgment on this record only ; and it 
doth appear on this record when judgment was given on 
the other, Yelv. 35. RAS Oh Ce 4G (i 

If 4. and B. ſubmit to the award of F, $. and he 
awards that A, ſhall pay to B. 3ol. within two months 
next following, and that upon payment they ſhall: give 
mutual releaſes to one another, and within the ſaid two 
months B. dies, the money ſhall be-paid to his executor, 


who thereupon muſt releaſe; for the award creates a duty. 
2 Vent, 249. 


—_- 


ns to pay 4501. to an infant, and that guargian |. 


give bond" that infant at his full age convey the lands \pinnger q- 195. but it was not faid for what ;. per Ho- 


in queſlion, was ſet alide becauſe unreaſonable ; per Finch 


5 1 Chan. Caſes 280, Trin. 28 Car. 2. Cavendiſt's | b 


Caſe. 


G 


4. and B. were partners; 4. in behalf of himſelf and 
partner, referred all differences, &c, between ia and the 


plaintiff to ]. S, and promiſed to 4 4" his award ; }. S. | reſt concurred, yet there was fome var 
awarded, t | r yu 1 


| t all ſuits proſecuted by the plainti at 

the defendant ould, Fe that he pay Fwy 0.4 W 
Exception was taken, becauſe the {ub | 
matters concerning the partnerſhip, where the award is, | 
that all ſuits ſhall ceaſe ; and alſo that it was of all ſuits 


F- 
W 


miſſion was only of | 


S414 
© % 
" 


2 Med. 227. My 4+ of £1 "L.0 

- Fourthly, There muff be @ means by law ts attain wnis 
che ing PER... | ett we ages hon. A 
If it be awarded, that a petſon cure a ſtrange! 
to do a (HINgs 994 he hath go moons yy © compa 
the ſtranger to; do it, . the award. is ygid-;. he has 


_ 


W 
byt 


any means to Compe bg. Franger to dg_it, cither by the 


Common ; Law or ancery, he is bound hereby. 
1 Rol. Abr. 248. _ "A Ma TY a WO 
So, an award that he ſhall be bound with ſareties, is 
void as to:the ſureties. 1 Rol. Abr, 248. But the part 
himſelf may be awarded to pay any thing, though. he hath 
is not... 27 7. $4. ET OOTTTRIT 
Though, a man may bind hijaſc], þ 7 obligation upon 
condition to cauſe a ſtranger to _infe I Igee, this is 
his folly z but an arbitrator is a-judge OS" to be _in- 
different, and therefore he ſhall not award that a man 
{hall do. a thing\which does not lie in his power ; for he 
has no means to compel the ſtranger to be bound. © Br. 
ASSES io dats” ar Las Cine. 
_ If the award, be, that he. ſhall levy a fine before the 
juſtices, de Banco: before ſuch. a day,, it 1s good, though this 
cannot: be done _ without the aCt of, the court. 1 Re. 
Abr. 248. Fot if the award be,, that one ſhall command 
the juſtices de Banco to make him to levy a fine before a 
1 Rol. Abr. 249. | | | $0» 


_ Fifthly, = award. eught to be certain ond final, and 
| make an end of all controvafics. SI as” Freigs 


As an award is in nature of a judgment, it. ought & 
be wholly decifaye, for if it doth ba pag 
it becomes a new controverſy ; therefore if the arbitrators 
awarg a bond for quiet enjoyment of lands, without ap 
pointing a_ certain ſum, this is a void award, and the 
party is not obliged to give bond to the value of the land; 
for then the ſenſe of the award maſt be ſupplied by ayer- 


ment.; *now if it; hath, the- credit of a ju "gmcut, there 
3 


can be no interpretation made of the award,- but by the 
words of the. award itſelf; for if it receives its meaning 
from any matters out of the award, the mind of the ar- 
bitrators is only gueſſed at, and not-expreſled ; but the par- 
ties intended to be obliged only by what the arbitrators 
themſelves declare to be their award, and the bond to be 


according to the value, they. cannot aſſign their power to 

any perſon..to afleſs the ralue., 5 Gs. 37. _ Ele. 
2. 1 Rol. Abr. 263, Mawr 359. 1 Rol. Rep. 271. 
& 242. T0. Th. EN ; SW 08 
So if. the. arbitrators award that one party ſhall give 

ſecurity to-the other: ſor. the { of - 16/. this is not 


a-good award, becauſe it doth not appear what ſecurity, 


whether by bond-or otherwiſe. Cro. Fac, 314. 

An award, was, that the defendant ſhould pay. the 
art Ch. ]. This can imply nothing, nor can. it þe holpen 
y any averment: - But if another aftion were brought for 
the treſpaſs, no doubt this award may be pleaded with an 


averment ; he ſays there was no judgment: in this caſe, 


for though he was and is clear. of that opinion,- and the 

ying after, and fo 
it hung ; and he thinks it was comporaae” for be heard 
no more. of its [Heb--4Q $0. 9. 
An award was to pay money, but expreſſed no place where 
it ſhould be paid. Ra 


a reaſonable 'conitruCtion, and the party ought to have a 


ween the plaintiff and. partner, and the award is, that | reaſonable time for the "26 av but Fo/ter conceived it 


all Toru proſecuted againſt the defendant only ſhall ceaſe ; 
wy likewiſe that B. the other partner, is no patty to.the 
ill. Sed non allecatur ; for no difference hall be | 
ro - ed, but what concerned the plaintiff and defendant, 
me defendant was concerned with B. in trade only, 


unleſs the contrary appears, and if ſo it ſhould be ſhewn 


— 


ARGS. tC. 4 


not good, becauſe in ſuch -cafe the. bond of. ſubmiſſion 
would be immediately forfeited, becauſe there was neither 
time nor place where the money. ſhould be paid,; but in 
anſwer to this were Cited 3 ..7..and 16 £. 4.) whe 

it is (aid, that if an arbitrator awards, that P05 PREY l 
pay ſo much ſuch a" day, and keeps the award In his 
pocket 


olyed, that in Jaw this ſhould have 
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ket till the day be paſt, yet the bond ſhall not be for- 
cited ; and ſo it was adjudged by all the other Juſtices. 
yo - 4 rare BewDaggnlrad ett: | 
An infant ſubmitted himſelf to an atbitrament, and the 
award was, that the infant ſhould pay 54, for quit rents, 
and 'other ſmall things, and it doth not appear what thoſe 
ſmall things were ; ſo that it might be- # r ſuch things for 
whith the next the law was not chargeable, and there- 
fore ' it is void” for the uncertainty ; per Heath, J. and 
Bramfton Ch. J. but by Bram/lon, it it had appeared cer- 
_ fainly that the idk 
is by the law chargeable, perhaps it had been good 


*- _ 
= 


Mar. 144, 145. 


© The award was, that one ſhall Mef' and enjoy the goods, 
Paying fo much money to the other, It was objeCted 
that this was' void, becauſe they have not awarded, that 
the money ſhall ' be paid, but that they ſhall have the 
goods, paying, &c. But Windham ]. held the award 
good, for though it is' not expreſsly to pay, yet it ſhall be 
taken according to the intent, which without doubt was, 
that money ſhould be paid. -S:4 54. pl. 20. 

If the condition of an, obligation be 'ts ſubmit to an 
award all controverſies between A. and B. and an award 
is made that . fhall permit B. to enjoy certain leaſes. of 
lands purchaſed from 7. S and that B. ſhall pay the 
rents, and perform the covenants and deliver to A. a 
true copy of the leaſes, and pay the arrears to the time of 
the purchaſe ſrom F.S. this is a good award as to the 
rents and covenants, though not particularly ſpecified ; 
for it is true, an award is to be interpreted by its own 
words, and. not by any matter out of the award which 
doth not appear in the words ; but when the words of an 
award have relation to things certain out of the award, 
thefe things may be averred ; for that is the expreſs mind 
of the arbitrators, which they have expreſsly referred to ; 
| but as to the arrears the award is void, becauſe they have 
not referred to any matter that falls within the conu- 
zance of B, for he cannot compel A. or F.S. to fet the 
time of the purchaſe ; and an award of what cannot be 
certainly done is not a certain determination. 1 Ret. Abr. 


264. 


obligation of 200 /. aut eo circiter, and the party is bound 
in an obligation of 105 /. aut eo cirater, this is a good 
award. 1 Rol. Abr. 263. | | 
| In an award be, that one ſhall pay the other 67. on the 
twenty-firſt of May, and the other ſhould releaſe his right 
in certain lands predif?* prime die Maii, omitting vice- 
 fimo, not good, becauſe there was not any former day 
" before mentioned, and ſo the mind of the arbitrators not 
underſtood. 1 Rol. Abry. 263. | 
flward was, that one pou pay to the other for zaſt- 
work and day-work, but did net mention haw much. This 
is void by reaſon of the uncertainty ;z and the averment 
that the taſk work and day-work amounted to fo much, 
will not help it. 2 Saund. 292, 293- 
© An award was, that the defendant ſhould pay two thirds 
of all the plaintiff"s ca/ts to his attorney or bailiff, in & arca 
fam prediftam. It war objeted to be uncertain ; for 
though an award to pay c6ſts to be taxed by the prothono- 
tary has been allowed, 1 Sid. 358. yet here no perſon is 


named who is to tax the coſts, and therefore an award to | 


pay coſts of ſuit in'an inferior court is void, 1 Salk 75. 
and here it is to pay coſts to the bailiff, and therefore 1s 
like the caſe in 3 Lev. 413. to pay all reaſonable expences 
in ſuch a ſuit, which was held to be void. Sed non alle- 
' catur; for an award to pay coſts in fuch a ſuit is ſufficient, 
without ſaying any thing more ; for they may be aſcer- 
tained. Comyns's Rep. 329, 330. 

If A. and B. merchants, and C. and D. with all the 

' other owners and mariners, fubmit to the award of 7.8. 
concerning a fhip taken by way of repriſal, and A. and 
B. enter into an obligation on one (ide, and C. and D. 

on the other, and 1000/7. is awarded to C. and D. to the 

tiſe of themſelves and the reſt of the owners and mariners, 
that is a good award, though every man has not a certain 
allotment, for C. and D. ſubmit” jointly in the name of 

the reſt; and therefore an award of any thing to them as 
ene perſon, without ſubdiviſion, is good ; and C, and D, 


| Chancery. 


ad been ſuch for which the infant 


4 


If an award be, that one ſhall acquit the other of an 


A R B 


being intruſted for the reſt; they Fon 
| reaſonable diviſion ; if not at Common law, at leaſt in 


bound to make x 


: 


a fy Abr., 249. Fee 

an award be made that A. ſhall pay B, hi 
work, and taſk-work, and B, ſhould thes 2. 2 ry * 
and then they ſhould make each other general releaſes, 
this is a void award, and :cannot be helped by averment 
that he paid ſuch a certain ſum for days work and taſk. 
work, becauſe the award is vo d in itſelf, by not ſettlin 
the certain 'ſum ; and if that is void upon which the ſub 
ſequent payment and releaſes are to. be made, the whole 
award muſt be void, 2 Sand. 293. 

Submiſhon was of all differences, &&c, concerning @ piece 
of ground uſed as a wharf, and all erefions thereon, whi h 
were nuiſances to the plaintiff's heuſe, The defendant 
pleaded No award ; the plaintiff replied, and ſet forth 
the award ; by which it was awarded that. the defendant 
ſhould enjoy the wharf, and that the ereftions fheuld be Pulled 
\ down within 58 days from the date of the award. And 
upon demurrer it was objeQed againſt the replication, by 
reaſon of thoſe omiſſions ; but per cur. The day of tte 
making the award is the day of the Cate; and by three 
Juſtices. The ereCtions ſhall be pulled down by him on 
whoſe ground they ſtand ; but as to this laſt point; Hot, 
att: xr 1008s e contra, 1 Salk. 76. 

ward was to pay 201 the one mtety in hand preſent! 
and the other moiety within fix months ofier the " of the 
award ; this is good, and ſhall refer to the time of the 
award made or given up, although without any date ; 
and 1n this caſe by the ſubmiſſion they are not bound to 
make any award in writing. 3 Bulft. 311. 
An award that one fhall pay part of the charge of the 


| voyage, and allow his part of the loſs, that ſhall come to 


the ſhip upon account, this is good ; for it may be reduced 
to certainty. 1 Rol. Abr. 251. 

If the ſubmiſhon be of two hundred acres, called X-/- 
florne Ling, and the award be concerning the waſte jands 
in the town of K. this award is void, and cannot be 
helped out with an arerment ; ſo if money be awarded io be 
paid by one, and it is faid in ſatisfaftion of what he owes 
the other, that cannot be averred. Dyer 242. 1 Rell, 
Abr. 263, 231. 

If an award be that one of the parties ſhall pay to the 
other ſo much as is due in conſcience, this is a void award. 
Style 28. + | 2 ; 

Five pounds awarded for 


pu 


V1 quit rents, void for the un- 
certainty. March 144. | 


If '4. commits a nuiſance to B. by ereCting ſcaffo!ds 
on his own ground, and the arbitrators award that the 
ſcattfolds ſhall be removed, it muſt be underſtood that they 
are to be removed by 4. on whoſe grounds they are; for 
though any perſon may by law remove a nuiſance, yet the 
arbitrators, who are judges of equity as well as law, mult 
be underftood to intend it of him who' committed the 
nuance, and therefore the award not void ſor unce:tainty» 
6 Med. 244. 

An award to pay the charges of ſuch a ſuit is good, 
becauſe it is the intent of the arbitrators it ſhould be re- 
duced to a certainty by the attorney's bill, who is the on y 
perſon can know the certainty. _ Cro, Car, 383. 2 Yeni 
242. 3 Lev. 18. 1 $:id. 12. © | q 

An award was, that one of the parties, he or his exc- 
cutors ſhould releaſe ; and my lord Holt inclined to think 
that it may be conſtrued that he and his executors ſhould 
releaſe. 1 Salk. 6g. _ | | 

An award is made of 401. and mutual releaſes ; but 
if it ſhall appear to the arbitrators that one of them ſtands 
obliged, &c. that then ſo much ſhall be deduRted, th13 
makes the whole award void; for it is uncertain how 
| much will be due ; but.if the award had been that if any 
bill of debt appears, that ſhould be deduCted, that 2! 
ſeems would be a good award; and though he awards 
mutual releafes, which would make a final end of all, yet 
it. appears that was to be after payment ; and therctorc 
that part of the award ſhall not ſtand alone, for that 18 
contrary to the intent of the award; ſo if the arbitrato's 
make an award with a proviſo at the end of it, that 2 
they do ſuch an aft the whole award ſhall be void ; ior 
the award ought in preſent to be certain, Cro. Zac: Ns 


j 
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1 d was, that. one [of the parties ſhould pay 
T_—_— a certain ſum on ſuch a day, and LID. 
hereof, the other ſhould acquit- him  of- a 
they were; both bound to a third pe 
th-reabauts z, it. was, objeCted, that: 

being made, -to..diſcha 
dred pounds, or thereabduts ; but adju 
it doth not lie in the power. of the arbitra- 
e very ſum ; but if an award is made, that, 
bound in a bond to, another, | and doth 
not ſhew in what ſum, it is , void 
March 18; .' 
Debt upon | bon 
defendant plea 


unto the other 
conſideration t 
bonds 4n which 
A hundred pounds :0r 
this award WA 
man of a. hun 


s uncertain, "it 


tor tO know th 
]- be |; ane 
ons: fu the, uncertainty, 


' Befcs PR TIS OH (PTT. © 
d, for -performance / of an award.; -the 
ded -no award. wage : the plaintiff x 
d an award for the, defendant to. pay. 20 s., 
ay rake each ſhould acquit the other, &c. and 
that the defendant ſhould, pay .,the charge of a ſuit now 
depending, and the plainti 7 ga 
es amounting -te.4O 5, 
—_ nd upon age I it was objeted, ; 
roidg becauſe (it was' conditional, _wz,; upon 
condition that each "ſhould, acquit the other ;, belides, it 
doth not aſcertain the charges, but refers them to the bill; 
but adjudged, that an award upon condition to. aquit, 1s 
an award to acquit, and that the charges are aſcertai 
by the bill delivered. -3 Lev 18. 
An award may be good for, part, on 
be final as to that part. 


ve the defendant a bill of 
which, the, defendant had 


ly, but then it muſt 
19 Hen. 6. 36. 8 Ed. 4. 10. 
An award that all ſuits- ſhall ceaſe is a final award ; ſo 
an award that one of the parties ſhall not ſue-an obliga-! 
tion ; for this amounts. to an extinguiſhment of the. debt. 
An award that a ſuit in Chancery ſhaltbe diſmiſſed, is a 
final award ; ſo if the arbitrators award a retraxit, or an 
award that one ſhall not proſecute nor proceed in ſuch a 
term, ſeems to be good ; but an award that one of -the 
parties ſhould be nonſuit is not good, becauſe the party 
_ , may begin againg ſo that each party ſhall diſcontinue their 
ations which they have: againſt each other ;* for this is 
-Not a final determination; 
1 Rol, Abr. 54. 1 Salk. 75. 6 Mod, 282: 
The award was, that the defendant ſhould pay 
aintiff ſo much money, and whereas the plaintift had al- 
edged, that the defendant was ..indebted to ;him.in. ſe- 
_ veral ſums of money, which the defendant alledged he 
Paid; if the faid defendant, at, or before the. feaſt of 
- Andrew next, ſhou!d; prove to the arbitrators, or., either 
of them, that he had paid any of the ſums, 'that_ then ſo 
much ſhould be deduCted out. of the-g/. now 'awarded 
it was objeCted in arreſt of judgment, that. this award was 
- void, becauſe it was not final, but left the matter in ſuſ- 
pence ; it was not adjudged. | 
If the arbitiators award that 4. ſhall 
' In ſuch a manner and at ſuch a place as.B 
3s tothis part the award/is void.z for,the-arbitrators, o 
to have made a.final determination, of; the matter thei 
ſelves, and not [have leſt the manner and place of .beg- 
ging pardon, which' is a kind of ſatisfaCtion, and makes the 
conſiderable part of the judgment of B. x Salk,71. 
+. When the arbitrators award a thing not. ſubmittec 
' Vith a reſervation to themſelves of a-future.pawer of juc 
ing of the matter, and they award a thing, within the ſub- 
- miſſion, this is good for the.thing within the fubmiſſion}; 
and void for the reſidue. Palm 


2 Mod. 227. + 1 Lev." 58. 


- for as to that it is final, 
- 146. Cro. Fac. 315, 584. _ 
' If they arbitrate that all co 
t that concerning one. bond, this is final ;  for-as to 
bond, they arbitrate that it ſhall 
Fac. 277, 400, (1 
©... 406 award was, that, wi 


ntroverſies ſhall ceaſe, 'e 
continue. in force. 
4 erongtly dw A oy 457 
thin four days next enſuing 
tne parties ſhould execute general and 'mutital releaſes of 
Wy demands, &:. before the date - of 

if either” of them fhall not be- cont 
within twenty days after, &c, 


108. to the other, 
| Award ſhall be woid 


.the bond ;_ proviſo, 
ntented with the award 
that then upon payment of 
thinks bimfelf griezved, the 
3] adjudged, that: this. award was not | 
in four days/in which they were!to. ex- 
ad power- to defeat, it by. the 

#3*:4; %at'1" Eftts } 


by . him who 


Ecute releaſes, 


the ties þ 
| Payment of x0 Parttes b 


5. to each her... Peoph, 


A 
4 & 
y a ; | + Se 


, A conditional award not, good, becauſe. not final to 

determine matters in difference; the ſame'law where any 

thing is referred to-the drbittatot's future jddginent or'ex- * 

n | pofirion. 1 Sid. 59. Cre. Fac. 508. | Hob, 218,” Palm. 
fe) Tad; POO OTO DIO 303 O48 Bb 


IQ. .. | 
' If "the arbitratots award” general” tfledſcd within four 
d | days after the award, and if in ten days after the releaſes | 
ſo made the party diffike the award, upon payment of ten 
ſhillings, the award ſhall be diſcharged ; here the award 
is good; and the proyiſo to make void the award after 
ſuch releaſes, is altogether void and repugnant; for-if the_ 
obligation ' be ohce "forfeited by nonperfortnance''of the 
award, it cah'never be difcharged by the” award itlelf ; 
but.if the arbitrators award general teleaſts' within! four 
days aftet the awatd ; and if ten days after the award 
made the parties diſlike the award, &:. the award ſhall 
be void ; this award is ndt good, becauſe not” final and 
deciſive; for the parties may diſlike the award within the 
tour days. PopÞ, 153 16. 2 Ro/, Rep, 1%9, © 
_ The. award was, that'the defendant ſhould give bond 
to. the plaintiff, that hE'the faid plaintiff and his wife 
ſhould haye and enjoy fuch lands'in tontroverſy then be- 
tween them ; adjudged, this award'was void, becauſe it 
was to give bond, not mentionirig ih what ſum ; and be-. 
d] cauſe it was, that te wife ſhould enjoy the lands, and ſhe 
| was no party to the ſubmiſſion. "Cre, Eliz. 432. © 
An award, to give, ſuch a releaſe as counſel, &c. ſhould 
adviſe, is good, for this is only a miniſterial, and not a 
RIGUATIEN Booty $13 7097 WIR De hog tf 
An award to pay all coſts which ſhould be "taxed by a 
Pprothonotary, &c. not'good, beciuſe not fina!, Sid. 358. 
q What ſhall be dttmed a goed award in general. 
ebt upon bond, for performance of an 'award ;-the 
arbitrators awarded, that' the defendant ſhowld enjoy ſuch - 
a houſe, of which the plaintiff had 'a'leafe'for years, 'and 
that the defendant ſhould pay t» him yearly 20 8. during the 
term ; afterwards ai acon of debt was brought on this 
bond, for that the 20 5. was in arrear for one year; and 
adjudged, that the aCtion did lie, for it was part of the 
Swan: Cr EUR SIE. OT In Gs 
. And yet where the 4ward was, that the obligor ſhall 
make a aſe to the obligee, retidering rent; and” a leaſe was 
made accorditigly, and afterwards the obligee did not pay 
the. Tent, it was held, ' that an afQion a not lie upon 
this bond-for the arrears of rent, betauſe the'obligor had 
another .remedy, (viz. ) by difireſs, and that the makirig 
the leaſe was the effect of the award ; but if_ it had been 
| that 'the obligee” ſhould make a. leaſe, and that for ſuch 
leaſe the obligor ſhould pay ſuch a certain ſum, there the 
| obligee may recover it upon' this bond. Bendl. 4.. 
|; The controverſy was between the parties, concerning a 
| a Jeaſe FA lands ; the award was, that one. of them ſhall 
Þave .the lands ; adjudged, that'this was a'good award of 
"the intereſt of the leaſe ; but if. it had been, that he ſhould 
permit the other to ehfoy the term, this would"not be an 
award of the intere/t.. Cro, Ez, 223. 
Debt, &c. to perform an award, which was, that the 
[now plaintiff ſhould not proſecute of proceed in fuch an 
aQion, and in -.ſuch a term; this was adjudged. a good 
award, and that the entering ofa continuance from that 
{term to; another, by his attorney, was no breach of the 
| award. : 2 Cre. 525. Mb whtks 2 ere hiteens 404 
| "An award is to receive a liberal conſtruQion, and to 
] be governed by the intent of the arbitrators, where no in- 
convenience will enſue; therefore if the arbitrators award 
a, thing to be done, without faying, within what time, the 
party ſhall have reaſonable time ;. becauſe hex muſt in- 
tend all things neveſſary” ts the! doing the" thing they 


|award. 2 Brownl. 318. 
If the award be to Pay money to F.'S$. if he dies, the 
money ſhall be paid to his executors ; a ſubmiſſion ' of all 
 aQtions, and an award of a releafe of all 2Qions, except a 
bond, this is an award that the bond ſhall ſand. ' 2 Verne. 
249. 1 Rol. Abr. 257. Crs. he 277-. Flv. 203. . 

_ An award that one ſhall enjoy ſuch a houſe and pay 
the rent;- or elſe the-award for enjoying the houſe to be 
{ void, is a good award ; for the;award 15 abſolute, unleſs 
1 yy TLLES 4 a ls bb oo bi x o& 5 nh iy Ls 3.4 Þ [.—_ upon 
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upon his own fault ; and the'thing is reſerved to the fu- 
wy judgment of the arbitrators, Cro. Fac, 423. 1 Rol. 
Abr. 250. Ne ENS $:  adinitiat 
The condition of the bond of fubmiffion was, that the 
parties ſhould put themſelves. to, the arbitrament of .G. D. 


. of all matters between them " | 
1 ac. and the award was, that each of them ſhould 
releaſe to the other all matters, Wc. till the gth day of 
March, tc. It was objected, that by this releaſe the 
band upon which the ation was brought, was diſcharged ; 
but adjudged a gbod award, for though it was void as to 
that part, it was good for the reſt. JYinchi.  __ 
\ Debt, &c. on bond, for performance of an award ; the 
defendatit pleaded Nullum arbitriurn ; the plaintiff replied, 
and ſhewed the award; by which the arbitrator amongſt 
other things, awarded intere/! to be paid to him for money, 
&c. and upon demurrer to this replication, it was ob- 
jected, that the award was void, becauſe it was for pay- 
ment of intere/?, and vſury is a thitig unlawful ; but the 
award was adjudged good, for it ſhall not be taken for 
uſury, but rather for damages for forbearatice . of the 
money ; but admitting it was for nt2r2/ in the proper ſig- 
nification of the word, yet it is good ; for, by the ſtatutes, 
&c. contracts for intereſt-money are not void, ſo as they 


i the.gth day of March 


did not exceed ſo much as is limited by thoſe laws. 


Winch. 114. 

If a battery is ſubmitted, and the award is, that one 
ſhall releaſe, and the other pay him 10 /. the releaſe mult 
only be underſtood of the battery, and muſt be firſt per- 


formed before the 10 [, ſha!l be paid. 3 Bul/. 111, 117, 


21 Hen..7. 28. 

If an award be, that one ſhall make a leaſe to the other, 
rendering rent ; the leaſe is made, but the rent not paid, 
the obligation is not ſorfeited; for the award did not 
reach to the payment of the rent, which muſt be recovered 

| by diſtreſs or, ation of debt ; but if the award had been 
that he ſhould pay the rents at ſuch ſet times, the obli- 
gation wou'd have been forfeited if they had not been 
paid ; and in ſuch caſe it is a ſum in groſs, and payable 
without demand ; for the party muſt offer it to fave his 
obligation. Adoor 3. Cro, Eliz. 211. cont, Cro. 423- | 

It is an eſtabliſhed rule, that an award may be good in 

Part, though void as to the other'parts of it; and that 
the party is obliged to perform that which is well awarded, 
and excuſed-as to that only which is void; but if an 
award is good as to one part, and void as to what 1s 
awarded to the other party, the award is void in the 
whole. 8 Co. 98. 1 Sand. 32. 1 Rol. n 302. 
+ Ro!. Abr, 256. 1 Lev. 58, 1 Leon. 72. 1 Rol, Abr. 
244. Fhb. 218. 2 Lev. 3. 3 Lev. 413. | 

If the arbitrators award one thing on the one part, and 

_ the time expires before they award any thing on the 


_ Other part, this is altogether void, and contrary to their 


_ authority ; becauſe it doth not finally determine the things 

contained in the ſubmiſhon equally on both parts. 36 
H. 6. 12. 7 H. 6. 40. | ; 

 _ \Tf it be provided by the Tubmiſſion, that - the award 
ſhould be notified or delivered to the parties in writing, 
it is no award till notified or delivered, becauſe it is' not 


| —_—— to the power in the ſubmiſſion 8 Ed. 4. 11, 
en a Sk | 
The parties who ſabmitted to an award were 


21. 1 1 Vent. 193. | 

Jointly 
bound in a bond, conditioned to pay 50 7. to G. D. and 
the award was, that one of them ſhould acquit and dif- 


charge the other from it ; it was inbſted for the defendant, 


that this award was void, becauſe it was to acquit and 
diſcharge the plaintiff of a bond made*to a jtrenger to 
the ſubmiſſion, and it was not in bis power to procure 
| ſuch a diſcharge ; but adjudged, that the Uefendant might 
very well diſcharge the plaintiff from this bond, if the 
money was to be paid at a future day, not yet come, and 


fo the bond not forfeited ; as in this caſe it fhall be intended | 


That it 'was not. Cro, Car, 389. | | 
If ſeveral perſons of the one part, and ſeveral of the 


other part, | fubmit themſelves to arbitrament, provided | 
| the arbitrator deliver the award to the partics, or one of 


_ them, he is not obliged to deliver the awarf to one of 
each' party ; but it is ſufficient to deliver itto any of the 
Kid parties. Dyer 218, © . | 


A'R B 


But if two oh the one part, and one of the other fil. 
mit to an award, ita quod arbitriom fiat & 'dgliberetur 
utrique partium preditP, 'the delivery of the 'award to one 
on the one patt, and to'the other of -the other part, is'not 
ſafficient ; for each party is eath'an entire party ; for each, 
by -non-performance, incurs the penalty, and each : pr. 
vides in order to his performance, that it ſhould be made. 
known to him ;' if the ſubmiſſion be 'by 'two, ſo that it 
be delivered to one only, we is to be nnderſtood to both, 
and a delivery to one only is not id. is: 16 
Moor 642. Gre. Eliz. 885.” M34 of 
If two men ſubmit to an award, fo that it be paratum 
deliberaye partibus ſuch a day, it need riot be'averred (hat 
It is paratum deliberare, &c. at that diy, for the publica- 
4 om of the award itſelf is ſufficient. Hard. 399, Cre. 

ar. 541. | 
"I The ſubmiſſion be genera}, that the award ſhall be 
delivered before ſuch'a day, it may as well be delivered 
by word as by deed, and therefore mon Jeliberavit in 
fſeriptis 'm fuch cafe is*no good plea. Dyer 218. r Salk.75, 
| bt upon'an award by word only, is within the tta- 
tute of 21 Fac. 1. cop. 16. of limitations, and muſt be 
ſued within fix years; otherwiſe it is of 'an award by ſpe- 
cialty. 2 Keb. 462. 

Debt on a bond for performance of an award, which 
was, that all ſuits ſhould ceaſe depending between the 
parties, and that the defendant ſhould 'pay the plaintiff 
20'l.* at the houſe of G. D. It was obje&ted, that this 
award was void, becauſe it was to do a' thing upon the 
land of another, which he cannot lawfully do, if the 
ſhould be denied entrance : but adjudged, that the award 
is good, becauſe he was not to pay the money in the houſe 
of another 'man, but at the houſe, and it might be that 
the houſe was adjoining to the highway ; but if it was 
not, he might come as near the houſe as he could without 
being a treſpaſſer, and there tender the /money-; or he 
might get leave to come near, or into the houſe. 10 Ry. 
in Ofborne's caſe. | | 

Debt apon'bond, for performance of an award ; the 
defendant pleaded'no award made ; the p_— replied, | 
and ſet forth the award,” and affigned the breach ; the de- 
fendant demurred to the replication, that the award was, 
that one ſhould pay, and the other ſhall give ſuch a ge- 
neral releaſe, &c. as counſe! ſhall adviſe ; ſo as here the 
counſel is made the arbitrator, for ajudicial at is referred 
to him; adjudged, that was a miniſterial, and not aju- 
dicial aCt, to refer the form of the releaſe to counſe], and 
ſo the plaintiff 'had judgment, Style 217. 

If there be an obligation to- ſtand to an award, each 
ought to-perform it on his part, at the peril of his obli- 
gation, 21 en, 7. 28. 6. ; 

Tf money be awarded and not paid, the party may either 
have his firſt#aGion'or ation of debt; for if there be 
R_ the firſt' wrong was determined ;' but otherwiſc 

e cannot plead 'the award as a determination/and bar of 
the wrong ; for ſince the award of arbitrators: doth not 
bind 'any man's property, as judgmentsat law do, it 18 
' fit the party when he pleads it in bar, ſhould ſhew an ex- 
ecution at the time appointed. 4 Hen. 61-1. a. 25. b+ 
1 Rol. 'Abr. 267, See 1 Salk. 69, 76. | Garth. 117. 

Though an award cannot be made, part at one timean 
part at another, yet it may be performed part at'one time 
'and part at another, for the nature of the thing "my TC= 
quire performance at different times and places. 1 Eq, 
4." 10. þ | 

"An award for one party to deliver a releaſe or bond to 
the other, if that one party delivers it to . who delivers 
| it_ to B. who tenders it to the other party, who refuſes, 
this is a good performance” of the award. 2 Zen. 110s 
181. : | 

Debt'upon bond'for performance- of an-award between 
the plaintiff and" the "defendant and his wife, Wc. or a7 
of them, ſo as the 'award, &c. and-ready to 'be delroeret 
'to the parties'on* or before ſuch a day : the defen = 
pleaded no* award''made ; the plaintiff- replied, and 0 

orth an award, by which the deferidant was'to pay © w_ 
plaintiff 161. in rec:mpence of all charges in fuch a fo all 
and that the -plaintiff ſhould releaſe” to! the defendant 


l age . that the 
demand ts the tne of maing th jbmifin, and thn 


| 
| 
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| 


, | 
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' defendant ſhquld releaſe to the plaintiff all demands to the 
tine of making the award aJudged, that though this laſt 

<art of the award mm _ in 5 becauſe wg rele 

1d over-reach the of ſubmijſron ; yet becauſe there 
rec oth matters bend f's on both ſides which: were 

, that made the' award 'ſo too, and that it was good, 
though nothing was awarded as "to: the defendant's. wifey 
decauſe the words of the ſubmiſſion were, - to-an award to 
be made between the parties and the wife of the defen- 
dant, or any of them. Hardr. 399. | 

If the ſubmiſſion be of a C ancery ſuit, and the ar- 
bitrators award that the ſuit ſhall Nay, and that one be 
quit againſt the other for all matters in the bill, it is a ſuf+ 
fcient performance to ſay that- the other etre gquietus ; 
and though he did not procure an actual diſcharge ; but 
where one by deed is obliged to quit another of - ſuch a 
debt or ſuch a ſuit, it is notſufficient to-ſave him harmleſs, 
but he muſt procure an aCtual diſcharge ; but the award' 
here being quod flaret quietus, means no more than that 
the party ſhould be acquittel by force of the award itſelf, 
and not that another diſcharge. ſhould: be ured; and 
in this caſe, if a new bill be exhibited, yet that is-no dif- 
turbance to forfeit, without proceſs ifluing out as the 
ſubpamna, for till proceſs the party is not actually moleſted. 
'1 Rel. Rep. 7, 8. 2 Bull. 93 to 96, Gro. Fac. 340, 

Debt upon bond, for performance of an award, which 
was, that one of the parties ſhould diſcharge the other 
from his undertaking to pay a debt to ##, R. who was no 
party. to the ſubmiſſion, and ſe not | 
diſcharge ; and for this reafon -it was -obj » that the 
award was void z but adjudged, that he was compellable 
in equity to give a releaſe, and ſo'the award was good. 
'3 Med. 9. #8 | 

Debt Sk bond conditioned to perform an award: 
upon »ullum arbitrium pleaded, the plaintiff replied, and 
' ſhewed an award, and affigned the breach, and had judg- 

' ment ; and it was moved in arreſt of judgment, that this 
award was void, becauſe it was, that the defendant ſhould 
' Pay to the plaintiff ſach coffs as the pomnny ſhould tax 
in ſuch an ation now depending, &c. whereas a protho- 
notary is not to tax coſts but upon a nonſuit or a verdiCt; 
beſides, the arbitrators cannot award, that he ſhall do any 
at in his private capacity, nor is there any means to 
- compel him, if they did ; but adjudged, that the award is 
. good, for the prothonotary is a public officer, and it is as 
well as if they had awarded one of the parties to execute 
ſuch a conveyance as the counſel of the other ſhall adviſe, 
or that he ſhall pay ſuch an attorney's bill. 814, 358. 
| But if a man ſubmits a rent-charge to arbitration, and 
the arbitrators award guod flaret quietus of the rent, he 
who hath the rent ought to releaſe the ſame to the other, 
in performance of this award, for to be quit of the rent 
{ſuppoſes the demand not in being. 2 Bulſt. 96; | 

An award that the plaintiff ſhall not_ proſecute or pro- 
ceed in a ſuit.the fame term ; the entry of a continuance 
18 no breach” of this award, for otherwiſe the party-can- 
never afterwards go on in the ation. Cro. apo 525. 

An award is made to infeoff F. 8.-\F. 8. comes and: 
defires the party to infeoff F. M. and him to the uſe of 
- himſelf; this is a good erformance of the award, for 

though the conftruRion of the ſenſe of the award is to be 
taken. on the expreſs words, yet what is a perfotmance of 
the award is to be taken according to the intent of the 
arbitrators. 9. Bulft. 65. 4 

An award reciting, that ſeveral differences had been 
__ between the parties, concerning a houſe, and arrears of 

rent, they (the arbitrators) to make a final end of all, did 
_ award that the defendant ſhould- pay to the plaintiff 4/. 
for ull the ſaid arrears of rent ; and upen demurrer ito 
this replication, it was objeCted, that the award was not 
mutual, becauſe it was not of all differences z but adjudged 
| good, becauſe to pay 41. for all arrears of rent is mutual ; 

or it 1s in fatisfaQtion of the arrears, and the'defendant is 
diſcharged thereof. 1 Lev. 132. Y 
, Debt upon bond, for performance of an award, fo. as 
it be ready to be delivered to the parties on, or before ſuch a 
day; the defendant pleaded, no award made ; the plaintiff 


, 


SI 
| defendant, that he ſhould py to the Plaintiff 51. ant af- 


| ſhew,.that 3t_was ready to be gegvered to both parties, an 
not to the defendant only ; but adjudged,” it Thall be in- 
tended to be ready to be delivered to, both; and 


| Ih 4 
defynilane ought :10 have pleaded thi matzer 05 Brit: 
1 | ua. : 6 4 - 


Debt upon. bond;, for performance pf an award ; upon 
nullum arbitrium pleaded, the 
forth the award, which was, that the defendant, &c. 
ſhould - pay the plaigtiff ſo. much, jz or at _the drvelling- 
houſe of J. S. in H. and upon demwrrer. tq the replication, 
the-plaintiff had judgment, for though F. 5, is a ſtrang 
yet the .detendant, may pay the money at the door of his 
houſe, if he. cannot get leave.to.go Jn. 3 Lev. 453, m—— 

Debt'\ upon bond, for performance of an award, dated 
the 1// of -Decemb. 35 Car.. ſo as it, be made before the 
loft day of Hilary term, Sc. Upon nilluih arbitriun 
pleaded, the plaintiff replied, and ſet forth an award 'made 
8: Feb. \de & Japer. premyſis, that the defendant, - within a 
week after the award, \{hquld pay the Kio 76. 10s, in 
ſatisfaction of aN demands ; and that upon payment thercof 
,each ſhould give the other a gireral releaſe of all demands ; 
and averred, that no new controverſy did ariſe within 4 
week after the award ; the defendant rejoined, and con- 
feſleg the award, but ſaid, that after the ſubmiſſion, and 
before the award, a new controverſy did ariſe, (viz.) on 


compellable to give a | 6 ' Feb. for that' the defendant .did break and enter the 


plaintiff's cloſe called B. ,whereof the arbitrators had no- 
tice, and ſo they made no award ; and upon demurrer 
it was. objeCted, that this award was void, heczule it was 
for payment of money in ſatisfaCtion of all demands ge- 
nerally, which extends to the time of the award made, and 


mult refer to the time when it was given, and by con- 
ſequence ſhall-releaſe the laſt cauſe of 2Ctionz which was 
not-within the ſubmiſſion, and even the: bond of ſubmiſ- 
ſion itſelf ; but adjudged, that if, the award had been for 
payment of money in ſatisfaction of all demands till the 
award, or a releaſe of all demands till the award, it-had 
been. ill ; but -here it was general, and made de & ſuper 
premiſſis, and it ſhall be intended till the time, of the ſubmi/- 
fion ; and this is Slainy and H/1d's Caſe, 2 Cro. 352. So a 
releaſe of all demands generally (without ſaying to what 
_ {ſhall be intended to the time.of ſubmiſſion. 3 Lev; 
- I Lu - 0 
In aſſumpſit, &'c. the defendant pleaded in bar, a ſub- 
[og demands to the award of T S,. ſo ab it be 
made and. ray to be delivered by ſuch a day ; then he 
ſets forth, that on ſuch 8 day, before the day appointed by 
the ſubmiſſion, F, S. made an award, that the d:f*ndant 
or bis executors ſhould releaſe: to the plaintiff, &c. which 
he, this defendant, ' was always ready to do: adjudged, 
' that this award was [i d, for being. pleaded to bs made 
| before the day, it thall be. intended to 'be always after 
ready to be delivered, &;, and though it is. awarded, that the 
| defendant ſhould give a releaſe, and no'4ime appointed 
when it ſhould. be given, yet the law will wpply bo time, 
(:. e.) it muſt be done in convenient time atter a requeſt, 
' if that is neceſſary ; and if it is not neceſfary, then in con- 
yenient time after a tender of the releaſe, and emeerd; 


| x Salk. 169. 


An award, that a uit. in Chancery ſhould ye Sie» 
it was objeQed, that this was void, becauſe. not final, 
for the party may diſmiſs his bill, and begin again ; ſo that 
-it is like an award, that one of the partics {lall be nonſur, 
which is ill ; but adjudged, that a nonfuit is not final in 
the nature of the thing, but a diſmiſton/ſhall. be intended 
@ perpetual ceſſation. 14 Salk. 75. 1 

| Debt upon bond for performance of an award, in which 


| controverſy, and they awarded only $01. in. ſatisfaCtion, 
.this being objeQted, that 504. could not be in ſatisfaQtion 


replied, and ſhewed an award ready-to be delivered to the 


% 


for the 734. ue was 4djudged, | __ the award was goods 


ſighed thecbreach in not paying itz and upon demuzrec t6- 
aft this replication, 5s RED hat the plaintiff Pd 
that he 


platatifF- pled and. ſet 


a ſtranger, | 


ſo out of the ſubmiſſion; _ befides,; the releaſe in, this caſe 


that he or his executors, in. the disjupQve, ſhall: releaſe, 
is good, ſor it may extend to executors, and bind them. 


the arbitrators had taken notice, that there, was:72 7, in 


and general releaſes to be given; and upon a demurrer, 
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becauſe the arbitrators might conſider other matters be- 
tween the partics ; beſides, it doth not appear that 727. 
was due, but that it was in controverſy. 2 Med. 303. 


p: Pleadings in awards. oF1:5 | 
; the arbitrators award money to be paid at a day to 
come, this is a good plea in bar in aCtion of treſpaſs before 
the day, becauſe it is debitum in preſenti, though ſalvendum 
in futuro 4 and if he might have an aCtion of treſpaſs before 
the day, and recover, he may have an aCtion of debt af- 
ter the day, and fo a double fatisfaQtion for the ſame thing, 
49 Ed. 3. 4. 1 Rol. Abr. 267. | 
In debt on bond to perform an award, ſo as the ſame be 
delivered in writing ; the defendant pieaded, guod non deli- 
beravit in ſcriptis, &c. the plaintiff replied, and ſet forth 
the award in writing, but did not direftly anſwer the plea of 
delivering it in writing, but only by way of argument ; and 
upon demurret, all the Juſtices were again the plaintiff. 
2 Med. 269. 4 
Submiſſion was to ſtand to the award of F. S. [ta quod, 
the award be written, ſigned, and ſealed by the {aid «8. 
an award was made and org #4 the ſaid J. S. but nat. 
fizned. All the Juſtices held this good notwithſtanding, 
for ſealing is a figning thereof in law ; but otherwiſe, if 
the words had been, that it ſhould be wrote and figned by 
the hands of F. S. for there it ought to be aCtually ſub- 
ſcribed. Paln. 97. | 
The condition of a bond was to ſtand to the award of 
P, Ita quod, it be publiſhed and ſealed with the ſeal of P. 
before Mich. The plaintiff ſhewed that P. made an award, 
which was delivered ta the dxfendant before Mich. and that 
he had it in ccurt ſealed with the ſeal of P. But the plea 
was ruled to be ill, becauſe he did not ſhew that the award 
nw at the time of the delivery. Palm. 121. 
ere is a difference between an accord with fatisfac- 
tion and an award ; for in an accord a man muſt plead 
preſent fſatisfaftion, and it is no plea in bar to plead an 
accord with ſatisfaCtion at a day to come ; for in all per- 
ſonal injuries the law gives damages as an equivalent ; aad 
when the party accepts of an equivalent, there is no in- 
Jury or cauſe of complaint, and therefore a preſent fatif- 
faction is a good plea ; but where the wrong-doer pro- 
miſes a future ſatisfaction, the injury continues till ſatiſ- 
faction is made, and conſequently there is a cauſe of 
complaint in being, and if the treſpaſs were now barred 
by this plea, he can have no remedy for the future ſatisfac- 
tion, for that ſuppoſes the injury ſtil] to have continuance; 
but where perſons ſubmit to arbitration, the arbitrators 
are judges of the injury ; and -if they award money pay- 
able at a day to come, that is a good award, and may be 
a good plea in bar to an aCtion of treſpaſs brought in the 
mean time, becauſe this thereby becomes the- immediate 
debt attainable by law. 5 Ed. 4.'7. Pld. 5. b. 
A ſubmiſſion was of all ev mbrey oky &c. to A. and B. 


} as the award be made under their hands and ſeals on 


or before the 5th of December following, ready to be deli- 
wvered at the op of G. H. in the Exchange, London. In 
debt upon the bond, the plaintiff fhewed, that they made 
their award under their hands and ſeals at the Caſtle at York, 
then and there ready to be delivered at the ſhop of the ſaid 


G, H. in the Exchange, London. Doderidge and Haugh- | L 


ton J. held this a void publication, and not according to 
the ſubmiſhon ; but Montague Ch. J. e contra, and held, 
that the publiſhing it there, and alledging that it was:ad- 
tunc & ibidem ready to be delivered at the ſhop in the 
Exchange, was ſufficient ; curia adviſare wult, Cro. Fac. 


$77: | 
t was formerly held, that in an award of a releaſe, a 
horſe, a quart of wine, to enter into an obligation, or 
any other collateral matter in fatisfaQtion, without per- 
formance, was no good plea in bar; for were it a good 
plea in bar, he could have no remedy afterwards to com- 
pel the party to do the thing awarded, for by the bar the 
treſpaſs would be nullified. xz Rol. Abr. 266. 1 Salk. 76. 
But it has been ſince held, in an aCtion on .the caſe 
upon a ſpecial promiſe made by the defendant, to deliver 
Y of hops to the plaintiff on ſuch a day and place, 
on a certain price agreed on, &c. to which the defen- 


Lv; 


k k þ 


and the plaintiff referred att matters, and that the « Th 


trators awarded, - that..the, defendant, ſhould releaſe the 
plaintiff, and that he ſhould releaſe the defendant of 
actions and demands. whatfoever;. and alledged, tha 
from the time of the award hitherto, he, was always 
ready, and yet is, to releaſe the Slain according to the 
award, &c.. and upon demurrer to. this plea, aſter neg 
debates, it was adjudged, that this award was no. bar to 
the aCtion, becauſe nothing was awarded but only my. 
tual releaſes from each other ; ſo that the award itſelf is 
no bar, 'but the thing awarded, when executed, would 
be a bar z and a difference was taken where any thing ig 
awarded in fatisfaQtion, there the award itſelf is a bar be. 
fore it is performed ; but where nothing is awarded buz 
releaſes on both fades, there, when the award is executed. 
the releaſe will likewiſe be a bar: and the court held, 
that the defendant may bring his aCtion againſt the plain. 
tiff for not releaſing according to the'award, and theceia 
ought to recover all his damages and coſts loſt in the ac- 
tion againſt him. Carth. 378. | 
Debt on an arbitration bond; the plaintiff declared of 
an award made May the 28th, in ſuch a year, ready to A 
delivered up the 29th day of the ſame May ; the defendant 
pleaded no award; the plaintiff replied an award made by 
the umpire the 28th of May, ready to be delivered the ſame 
day. Upon demurrer, it was objected, that the plaintiff 


| had ſet forth double matter ; that the: award ſet forth in 


the declaration, and that in the replication, could not be 
intended to be the ſame ; but Re] Ch. J. anſwered, that 
the ifſue to be tried is not to be'taken upon the day of the 
award made, and ſo requires no anſwer, and ſo cannot 
-» double ; and judgment nf, &c. for the plaintiff. 
ſy. 41. es ha ws 
Debt on a bond of award, upon nullum arbitrium plead- 
ed; the plaintiff replied, and ſhewed an award made ; the 
| defendant rejoined, that there were other things ſubmitted, 
and ſo na award. Adjudged, upon demurrer, that this is 
a departure ; for defendant ſhould bave pleaded this ſpe- 
cial at the farſt. - $;d. 180. | 
| The above caſes muſt be underſtood where the ation 
was brought before the time for performing the award 
was expired; for if an award be to pay money at a day to 
} come, and the money be not paid at the day, and aftcr- 
| wards an aCtion of treſpaſs be brought, this is no good 
plea in bar; for no man can plead this in bar withs 
ſhewing he has paid the money ; for it is againſt natural 
juſtice to make one default. and wrong an excuſe for an- 
other ; but if the party tender it at the day, and the other 
refuſe it, then it is a good plea in bar, it being his own 
| fault, and he hath {till a remedy for the money, Keilw. 
121.. 1 Rd. Abr. 267. Dyer 75. Hob. 49. Rajn. 
450. 1 Salk. 69. bead a £ 
If in an ation of debt upon an award the plaintiff de- 
clares, that the arbitrators did. make an award that the de- 
fendant ſhould pay unto the plaintiff 10/. this is a good 
declaration, though nothing is ſhewn to have been awarded 
on the other fide ; for it is ſufficient for the plaintiff to ſex 
forth that part of the award which intitles him to his ac- 
tion z and if the defendant will impeach the: award for 
any thing, he muſt ſhew it ſpecially on bis own part. T 
eOoNs 72» . Sy 2. # 
1n 2 ation of debt upon a bond conditioned for the 
performance of an award, the defendant pleaded, that the 
arbitrators did make an award that the defendant ſhould pay 
to the plaintiff 31001. and ſhould give to him the general 
releaſe, and pleaded that he had paid the money, and given 
a releaſe accordingly, but did not ſhew what on the part 
of the plaintiff was awarded to be done ; and the plaintui 
replied without party) the other part of the award in his 
replication, and took iflue that the defendant had not paid 
the money; and the defendant put in an inſufficient re- 
joinder, upon which the plaintiff demurred ; and per 7 » 
the plaintiff cannot have judgment, becauſe the award, 
as ſet forth and agreed in pleading, is void ; but if the 
plaintiff would have. helped himſelf, he ought to have 
ſhewn the other part of the award before he had taken 
iſſue. - 1 Sand. 326. EBRICS og TINS | 
 D<4t upon bond for performance of F. award, &c. /o 


—_ 


— 


dant pleaded in bar, that after the promiſe made, both he 


| 


it be made and ready to' be delivered to the parties on or bt 
_ 8 fere 


( 


\ 
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{ach a day ; the defendant pleaded no award mad, &&c. 
fo A CE papl and ſet forth the award, but did not 
aver, that it was ready to be delivered to the parties,” and 
for that reafon aijornatur ; but afterwards the Court held 
that he need not, for that was ſupplied by ſetting forth the 
-d itſelf. Hard. 399- F691 4 Hy 4 
"Debt bond ; hy defendant demanded oyer of the 
condition, which was for the performance of the award of 
A. P. ſo as it be'made on or before the 27th of June, &c. 
and if not,” them to fland- to. tht umpirage of, &c. the defen- 
dant pleaded, no award made before the 29th of June ; the 


laintiff replied, -and- ſhewed, that the umpire made an 
| rrredt _ aſſigned a breach, which was ill ; and the 


defendant demurred. Keeling Ch. J, held that Jud ment 
ſhould be for the deſendant, though bis bar is ill ; for the 
condition upon the 6yer is part of the declaration, and fo 
it appears by the- replication, that there is no cauſe of 
aQion ; but all the other Juſtices e contra, and that a bar 
ſo ill in ſubſtance cannot be cured by the replication, for it 
ſeems to admit that no award was made on the 27th of 
une, becauſe it ſets forth an umpirage made after that 
day ; but ſuch implication cannot cure the bar, for if an | 
award was made on that. day, then the: umpirage is void 
in itſelf ; adjornatur to be mediated by friends, it being 
between two brothers.- $:4. 336. _ | 
If in debt upon an obligation conditioned for the per- 


averred the rejoiner. 


A A ALZz | 
 Engh;/b bill in;the Exchequer, that there was male prac-" 
tice of the plaintiff with -the arbitrators, and it being 
likewiſe a 5 of great extremity. upon. the defendant, the 
money awarded being 1100 /, more than the very. penalty 


of the- bond, ubi;,xevera there. was. nothing due to. the. | 
plaintiff, but he was- indebted -to the. defen ; de- 


tendant was relieved againſt the bond... Saund, 326. T\ 
- Debt vpon bond -for the performance of an award, &c. 
the . defendant pleaded no award made, &:. the plaintiff 
replied, and ſhewed” an award made, and_ready to be deli- 
vered to the parties ; the. defendant rejoined, that the 
award was nat tendgred - to him-on the day, & hoc-paratus 
eft verificare ; and upon a demurrer,. this. rejoinder was 


held ill, becauſe,.it was a departure from the plea, for 


that was no award\ made; but the rejoinder was, .that the. 
award was not tendered, which implies that it was-made z 
beſides, this rejoinder. was Hl concluded, for the replication 


ſets forth, that the award was ready to be delivered to. the 
parties z the rejoinder ſays it was not, which is a negative 


and affirmative,-and that is a plain iſſue ; therefore he 

ſhould have concluded to the country, and not have 
2 Saund. 188, 189. Re] 

In an aCtion of debt upon an award, it is not neceſſary 

for the plaintiff in his declaration to lay time or place where 

the award or ſubmiſhon were made.; but if the defendant 

denies either, the plaintiff may reply, that the award-or 


formance of an award, the defendant pleads nullum fece- | ſubmiſſion was made at ſuch a place, 2 Brownl- 137. 


runt arbitrium; and the plaintiff replies, and ſhews the 
award, he muſt alſo ſhew the: breach, without which he 
bath no cauſe of ation, for the obligation is guided by the 
condition ; and though the defendant can make no anſwer 
to the breach, yet it ought. to appear to the court that 
the plaintiff of hath cauſe ation. Yelv, 152. Cro. Fac. 
220, 1 Sand, 102. + 2 | q" 
But if in debt upon bond to perform an award,. and 
ojer of the condition, the defendant pleads n:n ſubm/it, 
the plaintiff need not aſlign a breach, for the defendant 
puts the whole ſtreſs of his cauſe upon a matter antecedent 
to the alledging- a breach ; for if there be no ſubmiſhon 


4 


it, 1 Sid. 200, <a 
In debt on bond for performing an award, and ns award 
pleaded ; the plaintiff + replied, - that ante- exhibitionem bille, 
viz. 24th of June, the arbitrators made. award ; the de- 
fendant demurred generally : It was/agreed by all, that if 
the demurrer-had been ſpecial, judgment ſhould have been. 
for the defendant, becauſe the plaintiff ought to have 
replied, that - the arbitrators n.ade thetr award before the 
day limited for it; but becauſe the demurrer was general, 
the plaintiff bad judgment. Neta, The 24th of July was 
vithin:the ſubmiſſion. - Sid. 370. | | 
If in debt upon an obligation conditioned for the per- 
formance of an award, the defendant ſhews that the ar-. 
bitrators did make an award, that the ' defendant before 
ſuch a day ſhould pay to the plaintiff 1001. otherwiſe 
ſhould procure one A. being a ſtranger, to be bound to 
the plaintiff for the payment of. 12 /. per \annum: to the 
plaintiff for his life; and the defendant pleads 'that he 
hath performed the ſaid award, and the. plaintiff replies, 
that the defendant hath not paid the. ſaid 100 /.- without 
laying, nor haih procured A. &c. yet-this is.a good re- 
plication, for; the award as to that part is merejy oft 


and therefore the: plaintiff need .not take. notice thereof, 
1 Leon. 304. - Owen Eggs, 9 6b | 
An award was' that the defendant ſhould pay 31001. to 
the plaintiff, and that: they 
releaſes 5 m debt upen the. ſubmiſſi;n bond, the defendant in 
his plea confeſſed, that the award was, that he ſhould pay 
: Jo much, and execute a general releaſe, and then averred 
per formance ; the plaintiff replied, and tendered an_ iſſue, 
upon non-payment ; the- defendant waived" the iſſue, and 
Pleaded an inſufficient rejoinder ; .and becauſe neither the 
Plaintiff nor defendant had ſet forth that the plaintiff” was 
'0 execute a releaſe 10 him, and ſo the award my 
Was on one fide enly, it was held, that the plaintiff could. 
not have judgment z but the court looking upon it to be 
ack 1 pleading,. they would not give judgment for 
. hedefendant, but gave the. plaintiff liberty to diſcontinue 
'* Payment of colts ; but afterwards it appearing on an 
. -FQL, I, No 14, S3G Es |. 


there could be no-award, and. conſequently no breach of | 


". 


ould give each other general | 


If there be a ſubmiſhon to the award of F. S. io that 
the ſaid award be made under his hand and ſeal at or be- 
fore the 5th day of September following, ready to be deli- 
vered at the ſhop of F..N, in the Exchange, London ; and 
in an aft on of det upon an award made thereupon, the 
plaintiff:declares that the faid F. S. under his hand and 
leal the fourth day of September following, apud caſtrum 
Eborum, did make an award adtunc & ibidem parat' to be. 
delivered at the ſhop of the ſaid F. N. in the Exchange, 
London ; this is no good declaration, for the. partics are 
not bound to take cognizance. of the delivery elſewhere 
than at the place appointed. Cre. Fac. 5779,  _ 
Debt upon bond'for performance of an award, /o as it 
be ready to be delive-ed- to the parties, ay a day and 
place ; the defendant pleaded no award made ; the plaintiff 
replied, and fet forth an award delivered i0 the parties be- 
fore the day, and at another place than mentioned in the 
ſubmiſhonz and upon demurrer, Hale Ch. ]. held the 


| replication ill, becauſe it being only the execution of .n 


authority, it ought to be made at the ſame day and place; 
but the others; e contra, and adjudged for the plaintiff, 
becauſe the award was delivered to the parties themſelves. 
2 Lev. 68. _ | Fas Ph | 
Bond was for performing. an award de premiſſis v:1 alt= 
gua parte \inde';” the defendant pleaded no award made 
de premiſſu. On demurrer it was' objeed, that it was 
not ſaid, nec de aliqua parte inde, for it a bond be to per» 
form an award of two or either of them, it is not ſuſfi- 


cient to plead that thoſe made no award, without adding 


nec aitq as eorum z/ but 'if an award is to be made of. the 


manors of D. and C. or either of them, and the award 
is made of D, only, it is well enough ; but as to the firſt 
part it was anſwered, that nullum fecerunt arbitrium de 
premifis is: well enough ; for that it implies nec de aliqua 
parte inde, eſpecially if the contrary 1s not ſhewn in the re- 
p/tcation, and vans: (6. it ſhall never be intended that an 
award was made of ſome 
2 Ad. 27.238... np Rgde hs Ae 

If in debt upon an obligation conditioned for the per- 
formance. of an award, ſo as, &c. the defendant pleads 
no award made, and the plaintiff replies, that ante, exhi- 
bitionem *billz, ſcilicet the 24, Fune (which was, a day 
within the ſubmiſſion) the arbitrators made an award, &c. 
and the defendant demurs generally, the plaintiff} ſhall 
bave judgment ; for though the plaintiff ought to have re- 
plied, that the arbitrators made their award before the 
day limited to them ; yet this is form only, and helped 
by a general demurrer.. 1 S:4, 379. _ 6 SU g- 
| If in debt upon a bond conditioned for the performance 
of an award, fo,as it be made, &, and ready to be deli- 
yered to the parties, or to ſuch of "them 'who ſhall defre 


-part; curia adviſare, vult 


the ſame ; the defendant pleads nullum feterunt arbitrium, 
5 pts yg *. and 


get A R B 

Ie the plaintiff replics and fets forth the! award, and 
ſhews a breach, but doth not ſay that it- was ready to be 
delivered to the d&fendant, yet this is a good replication ;- 
for when the award is made it is ready to be delivered to 
parties, or ſuch of them who'defire ir, {ſo that it muſt be 


_ Debt upon bond, the defendant craved oyer of the 
bond and condition, which was fo perform an award, /o 
as it be in writing under the hand and ſeal of the arbitra- 
tr, and upon nullum arbitrium pleaded, the phintiff re- 
2Fed, and ſet forth an atodrd winder the ſeal of the arbi- 
trator ; the defendant rejoins m6 award wnder hand and 


per cur, The plaintiff ought to have replied an award 


under the hand as well as the ſeal of the arbitrator, for he | 2 tiel accord. 1 Salk, 72. 

muſt plead it formally as well as produc#it. 2 Med. 77.| ' In debt tn bond to perform an award in writing or by 
| Word of mouth z; the detendant pleaded no award; the 

formance of an. award in writing, or by word of mouth, | plaint 


If im debt upon an obligation conditioned for the per- 


the defendant pleads no award made, and the plaintiff re- 


- Plies, that at the time of the bond and award he had en | that the arbitrators did declare and publiſh their award thus, 
ation againſt the defendant for ſcandalous words, and | viz. that the defendert foruld pay the plaintiff. twelve 


the arbitrator ore tenus did declare and publiſh his award 
in manner following, viz. That the defendant Chould pay 
to the plaintiff reve grineas, and all fuch money as he had 
_ expended circa proſecutionem placitat” pred”, &c. this is a 
good award, and well ſet forth, although the award deth 
not mention any ſuit before ; ſor he that ſets forth a parol 
award is' not tied to the very words, but it is ſufficient 
to ſhew the aſſent and ſubſtance of what was awarded by 
word of mouth. 2 Fent. 242. ; 

Debt upon bond for performance of an award ; upon 
zullum arbitrium pleaded the plaintiff replied, that he was 
poſſeſed of a mill, to which the defendant pretending title, 
brought an ejettment, and had judgment by default ; and the 
diſpute was, whether the defendant fhould have it, or the 
plaintiff ſhould keep it, and thereupon they ſubmitted to 
the award, &c. and afterwards, but before the time for 


defired; and if denied, the party muſt plead that matter [the defendant pleas no award, and the plaintiff ſets forth 

ſpecially. 4 Mod. 330. . an award with a profert in i#-*, and the defendant craves 
De oyer, and then demurs for variance between the award 

let out in the replication and the oyer, and the variances 

| appear material, the defendant muſt have judgment 

otherwiſe if the variance had been as to thole parts id 


- 
. 


2 
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. 


q 


- 
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all' coritroverſies, and: ſo an award of one only; 

defendant ſhould: have pleaded at ficſt no —_ ys 
admit him now to a traverſe to prove it no award, would 
be a departure ; court divided, 3 Lev. 164. . 


id | award the plaintiff need not ſet forth more than makes 
| ſeal, according to the tondition bf tht bond, and upon de- | for him, yet it is otherwiſe in debt on a bond, for there 
murrer to the rejoitider, the defendant had judgment ; for | the plaintiff muſt reply the whole award; and if ſuch 


| the proſecution of the plea aforeſaid, and that the parties 
| ſhould give mutual releaſes to the thts of the ſaid vr &c. 


' though in point of law there was no cauſe of ation, be- 


making the award, the defendant brought an habere facias | 
poſſeſhonem pon the ſaid judgment, and the mill was 
d:livered to him, and fic non ſtetit arbitrio, &c. Upon 
demurrer to this replication, it was inſiſted for the defen- 
dant, that though he had the-poffeſhon, yet that matter is 
fill arbitrable ; /od pur cur. A particular controverſy is 
ſet forth in this pleading, and the defendant by his own 
att having taken away the ſubject matter, has alſo taken | 
away the poſſibility to make an award of it. 2 Fo. 134. 

A man cannot plead generally the award performed, 
but he ought to ſet. forth the award, and ſhew how he 


bath performed it. Moor 3. þl. 9, | the arbitrators, and if not, then ita quod it be made 
In pleading a countermand to a ſubmiſſion to arbitrate, } premiſſis by the umpire, either in writing or by word of 


it need not be alledged, that the party gave notice to the 
arbitrators, for without that it 1s no countermand, and 
therefore if no notice be given, iſſue may be joined upon 
the point quod non revocavit.. 8 Co. 82, 

If the ſubmiſſion be by word, though the award be by 
deed, the party may wage his Jaw; for though a deed 
cannot be diſſolved without deed, pet a verbal contract 
may be diffolved by word only, and this in its original is 
2 verbal contraft. Co. Lit. 295. 2 Sand. 65. | 

In debt upon bond to perform an award ; the plaintiff 
pleads an award that the defendant ſhould pay to the plain- 
tiff ſo much, &c. and he tendered i accordingly, and that 
the pane refuſed ; the plaintiff replied, that the umpire 
awarded the money to of wi in ſatisfattion of all controver- 
fits, and that the defendant did not teiider it, and concludes 
to the country ; and upon demurrer it was infiſted, that 
the plaintiff having alleged new matter in his replica- 
tion, he ought not to have concluded to the country,' for 
by that means he had deprived the defendant of his traverſe 
to the new matter, and therefore cannot have Judgment, 
eſpecially ſince it does not appear by the pleading whether | 


the award was good or not ; and of this opinion were-| 


Jones Ch. ]. and Charlton, but Windham and Levinz e 


contra, becauſe the defendant having admitted the award | 


to be good, and taking upon him to plead performance, 
he ſhall not afterwards be admitted to traverſe it to prove 
it no award ; but if the award was not in fatisfaQtion of 


| cauſe the parties bave made them their judges. 2 ent, 


| an award, if nul agard fait be pleaded, and the plaintiff 


A R B 


If im debt on a bond for performance of an award. 


which the award was void ; and though. in debt on an 
replication be without a profert, the defendant may reply 


replied, that at the ime of the bond and award he 
ad an ation for ſcandalous words ogainſ{ the defendant, and 


guineas, ard all fuch monies as he had expended in and about 


It was objected, that the award is void, becauſe it does 
not mention any ſuit before to refer the (plea aforeſaid) unts. 
But per cur. It the award had been in writing with ſuch 
torm of expretion, it would not be good, but n /elting 
aut an award by parel, it iz ſufficient to ſhew the effet and 
ſubſtance of what was awarded by word of mouth, and 
it 1s fulfciently ſhewn that this award was made coa- 
cerning the aCtion of flander; and judgment for the 
plaintiff. 2 Lent. 242. J 

. And it was alſo held, that the plainiifF. need not 
that there was canſe of attion ; for gow +: to the arr 
trators, and they have power to award charges thereupon, 


242, 243 
If an award be made, that certain buildings ereQted on 
a wharf, which were a nuiſance to the plaintiff, ſhould 
be pulled down within thirty-eight days from the date of 
the award, &c. and upon nul agard pleaded, the plaintiff 
ſets forth an award, but without date ; yet this is well 
enough, for the date ſhall be computed from the making 
the award, as a deed takes its date from the delivery, 
though actually dated on another day. 1 Salk. 76. 
Submiſſion was, ita guod the award be made, Ec. by 


; mouth, before two witneſſes, at or before, &c. the defendant 
pleaded nulkum arbitrium ; the plaintiff replied, and ſhewed 
an award by the umpire by word of mouth, but did 
not aver that it was made before witneſſes ; and therelore 
judgment was given for the defendant, Zutw. 530. 

| In:debt on bond to perform an award, the defendant 
pleaded no award; the ;plaintiff replied, and ſet forth an 
award with a profert in caria, and there were ſeveral ma- 
terial omiſſions; the defendant craved oyer, and demurred 
| for the vatiance between the award in the replication 

the oyer ; per Holt Ch. }. In debt upon bond to perform 


replies an award, &c.and iflue is thereupon, and there 13 
a material variance between the award given in evidence 
and the award ſet forth in the replication, it is a 

the plaintiff ; but if the variance be only by amiſon of 
that which is void, it is-no material variance, being 09 
material part of the award ; but becauſe the variances af® 
by omiſfions'that arc: material, judgment mult be for the 
defendant, I Salk. #2. | 


Form of a ſubmiſſion by rule of court. 


| . 
Whereas divers diſputes and controverſies have ariſen; ard 


\are now depending, between A. B. of === in th a7 


| of === Yeoman, of the one "part, and C.'D. 


7 | 


[#-the faid county, yroman, of the other part,” 


= $ - - 
4 hag To ati 


A RB 
wtcerning ————* Now far the aging and deciding thereefs 
is is hereby mutually agreed t and between the ſaid parties 
that all matters in difference Letween them for, touching, and 
concerning all aud every the matters and things | heein, aboue 
ified and particularly mentioned, ſpall be referred and ſub- 
mitted to the  arbitramurd, final: end,; end, darernmetion. of 
A. A. of wm in the ſaid cQumys B, A. of 
nn in the; faid county, yeomens. ang Cr A. of women. 
in the ſaid county, yeoman,, or auy two of themy. arbitrators 
indifferently elefied by the ſaid parties, fo.as the ſaid arbitras 
tars, or any two of 'them, de make ond pubhſh their agvard in 
writing, ready #4 be delivered to the faid parties, or ſuch of 
—_— ct enſuing the dats bereef : and it us bereby mutuda ly 
creed by and between the faid parties, that Ws /pimifien 
all be made a rule of bis aje/ty's court 9, Fe! Bench 6s 
eſtminſter. 4n witneſs wheresf. the, ſaid parties. to theſe 
preſents haue hereunto jet their bands this ren day of wo 
in Ou — year, XC. ALS | | 
ela - Arbitration bond, © ; 
' Know all men by theſe preſents, that F A. B. of — 
in the county of _ gf 4-9] qm held and firmly beund 
to C, D. of ——— in part you county of ——— yerman, in 
nn faunds of 3 and iquful money of Great Britain, 
to be paid t9 the Zi 'C. D. or to his certain attorney, his ex- 
ecutors, adminiſtrators, or s : tg which payment well gnd 
truly ta be made, I bind myſelf, my heirs, executors, and ad- 
miniftrators, fir mly by theſe prefents, ſealed with my ſeal, and 
dated the — day of = ! 1n the ———— yr of the 
reign 74 our ſovereign lard George the Third, of Great Bri- 
tain, France, and Ireland Ns of the faith, and 
ſo farth, and in the year of our 1 — | * 


The condition of the above obligation is ſuch, that if the 
/ @bove bound A. B. his heirs, executors, and adminiflr atars, 


and every of them, for and on his and their parts and be- 
balfs, da and ſhall well and truly fland to, ar abide, 
perform, obſerve, and keep the award, orger, arbitrament, 


nal end, and determination of A. A. of =—— eſtuire, and 

. A, of ——= gentleman,” arbitrators indifferently named, 
elefted, and chaſey, as well for and on the 207 and behalf 
of the above brund A. B. as of the above named C. D. i 
arbitrate, award, order, adjudge, and determine of ang con- | 
cerning all and all manner of ation and ations, cauſe and. 
cauſes of aftion and ations, ſujts, bills, bonds, ſpecialties, jud;- | 
ments, executions, extents, accounts, debts, dues, ſum and ſums 
of mmey, quarrels, controverſies, trefpaſſes, damages, and de- 
mands whatſoever, both in law aud equity, or otherwiſe how- 
fſeever, which at any time or times etofore have been had, 

made, moved, brought, commenced, furd, profecuted, com- 

mitted, omitted, done, rf ered by or between jos par-: 
ties, ſo as the ſaid award be made in writing, and ready to. 
be delivered 10 the ſaid parties, on or befire the =———— day 
of —— now next enſying ;. then this obligation to be void, 
atherwiſe of force, RR agd2cs abr hn, 


If the partios haye a mind to make their ſubmiſſion a 
Tule of court, then this may be added, © | 


Hnd the abovg bound A. B. doth agree and defire, that this. 
bis ſubmiſſion be made a rule of his Majeſly's court of King's 
Bench at Weſtminſter, purſuant to the af? of parliament in 
fuch caſe mage and provided, © ? ; 


Condition to ſtand to the. award of three arbitrators, or| 
any two of them, and an umpire appointed. 


— - 


The condition of this obligation.is fuch, that if the above 
bound A. B, his Fang executors, and adminiftraters, for and. 


# bis and their parts and behalfi, ſhall and da well aud truly 
fland to, obey, abide, obforve, perform, fulfil, and keep the' 
award, order, arbitrament, final end, and determination of 
mm or any two of them, arbitrators indifferently elefted' 
and named, as well ly and on the part ang behalf of the ſaid' 
A. B. as by and on the part and bybalf of the above named 
'C.D. erbiirate, award, order, judge, and determine of 

concerning all and all manner of atizan aud ations, cauſe 
and cauſes of ation and ations, ſuits, bills, bouds, ſpecialties, 
LONG 39s contracts, premiſes, accaunts, reckanings, Jums Y 


wngirg 3-4 | 
| Gall endifparently chooſe far umpire in. and concerning the 


, 
s Pr #4 # 
Mp As: R, \ B 


monte. jludlgmonsss enacutlan%, axhentrs. quarrels. dentrour fore. 
wo ogy et aud po vas ig ws Le who ar. ny time 


h eGofert had, madts moved, brought, cafumenced, ſued, Pr o-. 
fecuted, deng, ſuffered, commuted, or depending by or hetwueen. 
the ſaid parties ;, ſo as the. award. of. tht ſqid arbitrators, or 
|any two of them, be made and ſet down in writing, under 
' !bgir or any two of their bands ang ftalsy, ready 'to be delboered 
ta the, ſaid herties 1% difference, av. or fore the mr day 
of =—rrmn new ucat ſuing 3 then this ebjligation ' to he vgid, 
0 


_ —— 


je of farce. | Ang. if the ſaid arbitrators ſhall not make 

vch their. award of gud concerning the premiſſes, within the 
time limiged as aforeſaid; then if the Jaid A. B. his heirg, 
executors, and adminiſtrators, for and 0n._ his and their part 
and behg/f, de and ſpell wel. and truly rand tay the: vey 
performs fol and keep the award, determination, and ums 
hirage [34 the. umpire be named] of wo being a perſan 
 indifferently need 474, chaſer between the faid parties, for 
Gi not named] of fach perſon d4 the ſaid arbitr atars 

pres 
miſſes ; fa as the ſaid umpire do make ond. fit down bi 
award and umpirage in writings under bis hand and ſeals 
| ready. ta be deterred to the ſaid: parties in d ference, on os 
before the +", day. of wore now -wext enſuing 4 hen, this 
| abligation, te be vad, otherwiſe of force. | | 
defere, that this 


F os the above Lound A, B. doth agree an 

| big ſubmuſſion. be made a rule of his Majofly's court of King's 
Bench at Weſtminſter, purſyayt the att of parkianzent iu 
| ſuch caſe made. {OF Hero 
(ONS, 260 Form of an award. 


Te all. 'sa whom theſs proſents foall tome, we A Ba of 
— _ Cc. D. ff 4 jad grantees: Feb 
Whereas there are ſevgral accounts depending, and divers 
 contr owetifies have. ariſen, buwen = — if, ——r-ayeaman, 
of the one party, and ———rom of ——+— yeomany of the other 
| part ; Ang wheres for the putting an end ts the ſaid dif- 
farences, they the ſaid = and ———— by their ſeveral 
bonds or obligations bearing date ———— laſt paſt, gre reci- 
procally become 'haynd aech'to the other, in the penal ſum of 
——— #1 fland_ to; abide. perform, and keep the award, 
CO determination of us the ſaid ——— fa as the 
faid s be made. iy writing, and ready to be delivered 
to the parucy in difference on or befors +—r=— next enſuing, 
as by the ſaid obligations and conditions thereef may appear - 
Know ye, that the faid arbitrators, whoſe names are bexg- 
anta ſubſcribed, end ſeals affixed, taking upan us the bura 
of the ſaid award, and having fully examined and du 
confidered: the proefi and allegations of bath the ſaid parties, 
Ao make and pu viſh this our award between the ſaid partes 
in manner following ;, that is to ſay,. fitft, we do aword and 
arder, that all afions, ſuiti, quarrels, and controverſies 
whatſoever, had, mauea, ariſen, and depending between the 
aid parties in Jaw or. equ ty, far any manner of cauſe what- 


ever touching the ſaid premiſſes, tg the day of the date 
{aber ceaſe. and be no farther proſecuted z and that 
charges in any wiſe relating. t9 or conterning the premiſſic. 
i wi de alſo award and pragr, that the ſaid —=— ſpall 
deliver or cauſe to by delivared to the ſaid nr at ——— 
within the ſpace of ——— 8&6. Ang farther, we de hereby 
award eng order, that the ſaid ———= ſhall an or before 
n—_—_— pay or, cauſe te. be paid unto the faid +—-— the ſum 
of —-—— es do alſo award and order, $6. And loftly, 
ue &þ age” ang avis that Gi ſaid IF. on ,” Ice 
on ent of the jata ſum of women in gue Jerm 
drones tach to the other of - the, » Or 40 the other's uſe, 
general releaſes, ſufficient in the law for the releaſing by each 
to the em, bis heirs, exgcutors, and adminifirators, 
of all aftions, ſuits, arrefts, quarrels, cantroverſigs, and de- 
mands whatſeqver, touching #r concerning the premiſſes afore-- 
ſaid, or any matter or thing thereunto. relating, fram the be- 
ginning of the 0prld until the ——»— day of —— af 
paſty (vizÞ.the.day.of the date of the.arbitration bouds.) 

witneſs, wher of we have hereunto ſet our hands and ſeals the 


| [= of the ſaid partes fall pay and bear bis own cofts and 
| 
: 


—— day of mr 
WEE Form of an umpirage. © 

(Recite the-arbjtration bonds, 28 before.) Now tnorw ye, 

that 4 rn armpire_indifferently {helen by ——>>> bas 
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deliberately heard and underſtood the griefs and allegations 
and proofs of both the ſaid parties, and willing (as much as 
in me lieth) to ſet the ſaid parties at unity and good accord, 
do by theſe preſents arbitrate, award, order, decree, and 
Judge as followeth ; that i; to ſay, &c. 


Arbitrement, /A-bitrium) Is the ſentence or determi- 
nation pronounced by erbitrators, and publiſhed when 
they have heard all parties. 
neral, of all ations, demands, quarrels, &ec.. or ſpecial, 
of ſome certain matters in controverſy : it*may be alſo 
abſolute, or conditional. 8 Rep. 98. To every arbitre- 
ment five things are incident ; 1. Matters of controverſy. 
2. Submifſion. 3. Parties to the ſubmiffion, 4. Arbi- 
trators, 5. Giving up the arbitrement. Hardr, 44 
Dyer 216. Arbitrators cannot refer arbitrements to others, 
if the ſubmiſhon be not fo : but an arbitrement that one 
ſhall releaſe to another, by advice of a certain perſon, this 
is good ; becauſe it is a reference only for the execution of 
it. Fenh, Cent. 129, Submifftons to arbitrement arz uſu- 
ally by bond ; and the parties who bind themſelves are 
obliged to take notice of the award, at their peril : but 
things relating to a freehold, debts due on bond, or on 
certain contraCts, criminal offences, &c. are not arb:- 
trable, See ticle Arbitratoz. | I'S... 

Arca cy2ographica, five c3rographorum Fudeoram. This 
was a common cheſt with three locks and keys, kept 
by certain Chriſtians and Jews, wherein all the con- 
tracts, mortgages, and obligations belonging to the Jews 
were kept, to prevent fraud ; and this by order of K. 
Rich, x. Hoveden's Annals, p. 745. Cowell, edit. 1 par: 

- Arceor4;,- Arcus ephippiarius, Fr. Ancon de ſeile de cheval 
Engliſh, Saddle-bow. ——Bertramus le Wyle tenet terras 
in Braham Com, Bedf. de domino rege per ſerjantiam red- 
dendi per annum unum par arceonum ad ſellam; et Prior de 
Neunham teret terram in Surry de domino rege, im capite 
per ſerjantiam reddendi per annum unum par arceenum deal- 
batum ad ſellam. Tenur. p. 37. Cowell 

Archbiſhop, ( Archiepiſcopus) Is the chief biſhop of the 
pg who next, -and. immediately under the King, 

th ſupreme power, authority, and juriſdiction in all 
cauſes and things eccleſiaſtical, Godel. 12. At firſt, the 
title of archb:/hop feemeth to have been only a name of 
honour ; whence in ſome countries, eſpeciaily in /taty, 
ſeveral are diſtinguiſhed with that 4itle, who indeed take 


| 


place of, but have no power or authority over, other biſhops. 


Bower's Hiſt. Popes, wal. 1. p. 110. Metrepolitan was 


a title given to the biſhop of-the chief city of a-province ; | 


as was likewiſe that of a 


Prague he being primus, or 
the firſt of the province; fo 


r ſuch was the original Ggnt- 


fication of that word in an eccleſiaſtical ſenſe ; but in pro- 


ceſs of time, the title of primate was reſtrained to the 
- biſhops of ſome great cities. ” /d.' ib. A patriarch was 
the chief biſhop over ſeveral: kingdoms or provinces, as 
an archbiſhop is of ſeveral dioceſes. Goel. 20. 


The ancient Britons are believed to have had at leaſt 


one archiepiſcopal ſee before the time of Au/{ir the monk. 
Viz. Corrlien: or (as ſome will have it) at Landaf. 
Yobnſ. 35. Godel, 17. And upon the pope's granting 
unto Auſtin a power to ereCt a metropolitical ſee at York 
(with ſubordination nevertheleſs to himſelf as primate), 
Dr. Warner obſerveth, that the reaſon of this. preference 
with regard to York was, becauſe formerly, under the” Ro- 
Mis, York hath been an archbiſhoprick; as well as London 
and Cacrleen., 1 Tarn. Ecd, Hiſt. go. OT 

But at this day, the eccleſiaſtical itate of England and 
Hales is divided only into two provinces or archbiſhopricks, 
to wit, Canterbury and York, Each archbiſhop hath within 
his province biſhops of ſeveral diocetes. The archbiſhop 
of Canterbury hath under him within his province, of an-, 
cient foundations, Rocheſter, London, Wincheſter, Noruich, 
Lincoln, Ely, Chichefter, Saliſbury, Exeter, Bath and Wells, 
Worcefler, Coventry and Litchfield, Hereford, Landaff, 
St. David's, Bangor, .and St. Aſaph ; and four founded by 
King Henry 8. ereCted out of the ruins of diffolved mo- 
naſteries, viz. Glouceſter, Briſtol, Peterborough, and Oxford. 
'The aychbiſhap of York hath under him four, viz. the 
biſhop of the county palatine of Che/ter, newly erected by 
King Hen. 8. and annexed by him to the archbiſhoprick of 


; Hen. 8, but a greater number this archbiſhop 


And arbitrement is either ge- | 


. 


| Durham. 
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Yirk; the county 'palatine of Durhom; Carlifle; and the 


Ijle of Man, arnexed' to the province of” York by King 


2 
had, which time hath taken from him. © 1 Inj. _ Oy 
Canterbury was once. the royal city of the kings of 
Kent ; and was' given: by King Etbelbert, 'on his conver. 
fion- to Chriſtianity, to- Hin the firſt archbiſhop thereof, 
about the year of our Lord 598.-' 'Gedol. 13, 19; - 
| If we conſider Canterbury as the ſeat of the metropo 
it hath under 'it twenty-one biſhops (as hath been ſaid) ; 
but if we conſider it as the ſeat of a dioceſan, fo it com- 
prehends only+ſome part of Kent (the refidue being in the 
dioceſe of Rocheſter), together with ſome other pariſhes 
diſperſedly fituate in ſeveral dioceſes; it being an ancient 
privilege of the ſee, that the places where the archbiſhop 
hath many manors'or advowſons, - are thereby exempted 
from the ordinary, and are become peculiars of the dioceſe 
of "Canterbury, properly belonging to the juriſdiftion of 
Canterbury, Godol, 14. 57 
The archbiſhop of Canterbury is ſtyled primate and me- 
tropolitan of all England, albeit there is another archi- 
epiſcopal province within the realm ; partly, becauſe when 
the popes had taken into their own hands, in a great mea- 
ſure, the archiepiſcopal authority, they inveſted the arch- 
biſhops of Canterbury with a legatine authority throughout 
both the provinces ;. and partly, becauſe the archbiſhop of 
Canterbury hath ſtill the power, which the popes in times 
paſt uſurped, and which by act of parliament was again 
taken from the popes, of granting faculties and diſpen- 
ſations in both the provinces alike, Yea farther, the 
archbiſhop of Canterbury anciently had primacy, not only 
over all England, but over Ireland alſo, and from him 
the /r:/þ biſhops received their conſecration ; for Ireland 
had no. other: archbiſhop till the year 1152 ; for which 
reaſon it was declared, in the time of the two firſt Norman 
Kings, that Canterbury was the metropolitan: church of 
England, Scotland, and Ireland, and of the iſles adjacent ; 
the archbiſhop of Canterbury was therefore ſometime: (tyled 
a patriarch, and orbis Britannict pontifex ; inſomuch that 
matters recorded in eccleſiaſtical affairs did run thus, viz 
anne pontificatus ne/tri prin's, ſecund), &c. Geabl. 20. | 
At general councils abroad, the archbiſhop of Canter- 
bury had the precedency of all other archbiſhops. Godo!. 21. 
At home, he has the privilege to crown the Kings of 
. England. God, 13. He is ſzid to be inthroned, when he 
is veſted in the archbiſhoprick ; whereas biſhop are ſaid 
to be in/lalled, God. 21 | | 
| He hath prelates to be his officers : thus, the biſhop of 
London is his provincial dean ; the..biſhop of JZinche/ler, 
his chancellor ; the biſhop of Lincoln anciently was his 
vice chancellor ; the biſhop of Saliſbury his precentor ; the 
biſhop cf Y/arcefter, his chaplain z and the biſhop of R«- 
che/ler (when time was) carried the croſs before him. 
67 8 OTC PRITY RIRt. 
He may retain and qualify eight chaplains ; which is 
more by two, than any duke or biſhop is allowed to do 
by ſtatute. God. 21, .. +. rk Ae 
The archbiſhop of Canterbury hath the precedency of 
all the clergy ; next to him the archbiſhop of York; next 
to him the biſhop of London; next to him the biſhop of 
Durham ; next to him the biſhop of //inche/ter ; and then 
all the other biſhops of both provinces alter the ſeniority 
of their conſecration ; but if any of them be a privy 
counſellor, he ſhall take place next after the bifhop of 
I In/t, 94. 1 Ought. Ord. Fud, 486. 
Tt is the right of the arch41/bop of Canterbury to call the 
biſhops and clergy of his province to convocation, upon 
the King's writ: he hath a juriſdi&tion in caſes of appeals 
where there is a ſuppoſed default of juſtice in the ordinary 
and has a ſtanding juriſdiftion over his ſuffragans : he 
confirms the ele&ion of biſhops, and afterwards conſc- 
crates them, &c. and he may appoint coadjutors t9 
biſhop that is grown-infirm : he may confer degrees 0: ail 
kinds; and cenſure and excommunicate, ſuſpend or dc- 
poſe, for any juſt cauſe, &c. 2 Roll. Abr. 223. - He hath 
ower to grant diſpenſations in any caſe, formerly gra ited 
b the ſee of Rome, not contrary to the law of God : but 
C and extraordinary, the King and bis 


litan, 


| 


4f the caſe is new an 
counſe] are to w_ conſulted. Stat. 25 Hen, 8. Be per 
r[eEcua 


' 0 
in eight chaptains 5 and during the vacancy of any 
De'be , Sow of the ſpiritualities, _ Stat. ib:4. and 


. 8. 

1-5 Grſt archbiſhop of York that we read of, was 
Paulinus,., who by pope Gregory's appointment was made 
archbiſhop there, about the year of our Lord 622, 
Gone brovince of York anciently claimed and had © 
metropolitan juriſdiftion over all the biſhops in Scotland, 
whence they bad their conſecration, and to which they | 
ſwore canonical» obedience, until about the -year 1466, 
when George Nevil being at that time archbiſhop of York, 
the biſhops of Scotland withdrew themſelves from their 
obedience to him ; and in the year 1470, pope Sixtus the 
Fourth created the biſhop of St. Andrew's archbiſhop and. 
metropolitan of all Scotland,. God. 14, 18. 

The archbiſhop of York hath the privilege to crown 
the Queen conſort, and to be her perpetual chaplain, 
Chamberlain's Preſent State, 65, _ | 

He alſo, in like manner as the archbiſhop of Canterbury, 
3s faid to be inthroned, when he is veſted in the archbiſhop- 
rick, God. 21. 2 | 

He alfo hath the title of Grace, and Mot reverend father 

in God ; whereas biſhops have the title of Lord, and Right 
reverent father in God. Chamb. 65, And he writes 
himſelf by divine providence. God. 13. 
- The archbiſhop of - Canterbury is the firſt peer of the 
realm, and hath precedency, not only before all the other 
clergy, but alſo (next and immediately after the blood 
royal) before all the nobility of the realm : and as he hath 
the precedency of all the nobility, ſo alſo of all the great 
officers of ſtate. God. 13. | F 

The archbiſhop of York hath the precedency over all 
dukes, not being of the blood royal; as alſo before all 
the great officers of ſtate except the lord chancellor, 
God. 1 | 
And, every other biſhop, in reſpeCt of his barony, hath 
Phce of all the barons of. the realm, under the degree of 
vifcount. Ged. 1% = | 

Archdeacon, / Archilevita, archidiaconus) Is one that 
hath eccleſiaſtical gy and juriſdiftion over the clergy 
and laity next after the biſhop throughout the dioceſe, or 
in. ſome. part. of it: only. Archdeacons had anciently a 
ſuperintendant power over all the parochial clergy in 
every deanery in their precinCs, they being the chiefs of 
© thedeacons; though they have no original juriſdiction z but 
what they have got is from the biſhop, either by preſcrip- 
tion dr compoſition ; and Sir Simon Degg tells us, that it 
appears an archdeacon is a mere ſubſtitute to the biſhop ; 
and what authority he hath is: derived from him, his 
chief office being to viſit and inquire, and epiſcopo nunciare, 
&c, In ancient times archdeacons were employed in, ſer- 
vile duties of collecting and diſtributing alms-and offerings ; 
but at length by a perſonal attendance on the biſhops, and 
a delegation to examine and report ſome cauſes, and com- 
miſhons to viſit the remoter parts of the dioceſes, they 

as it were overſeers of the church 3 and by degrees 
advanced into conſiderable dignity and power. * Jos ann 
_ archbiſhop of Canterbury, was the firſt prelate in England 
who inftituted an archdeacon in his dioceſe, which was 
about the year 1075. And an archdeacon is now allowed 
to be an ordinary, as he hath a part of the epiſcopal power 
lodged within him ; he viſits his juriſdiftion once -every 
Year ; and he hath a court, where he may inflit penance, 
ſuſpend, or excommunicate perſons, prove wills, grant 
adminiſtrations, and hear cauſes eccleſiaſtical, &c. ſubje&t 
to appeal to the biſhop of the4dioceſe. It is in one part of 
the office of an archdeacon to examine candidates: for holy 
orders ; and to induCt clerks within his juriſdiQtion, upon 
receipt of the biſhop's mandate. 2 Cre. 556. 1 Lev. 193, 
Wot's Inft. 20. $5 SS B34} | 

Ag deacons were all originally the attendants and fervants 
of their feveral biſhops in 'churck affairs ; ſo it is certain, 
that about the end of- the third century, there was in ſe- 


veral dioceſes one choſen out from among the reſt, who |- 


had the title of archdeacon : and by degrees this office be- 
—_ umverſal 3 and they who had it, Fetn always near 
the biſhop, ſo improved their adyantage, that in proceſs 


P 


þ 


Vor.,1, No, I5, 


4 


A R 'C 


of time they began to ſhare with the biſhop in his autho- 
rity... Johnſ. 57. Gib 969. | 

But as the archdeacons jn._ their original inſtitution, 
had no relation to the dioceſe, but'oply to the epiſcopal 
ſee ; ſo it was by ſever} ſteps and degrees that they at- 


| tained to the power they now enjoy. At the firſt in(ti- 


tution, their-proper buſineſs was, to attend the biſhop at 
the altar, to direCt the deacons and cther inferior officers 
in their ſeveral duties for ghe orderly performance of divine 
ſervice, to attend the biſhop-at ordinations, and to afſiſt 
him-in the management of the revenues of the church ; 
but without any thing that could be called juriſdiftion 
in the preſent ſenſe of the word, either in the cathedral 
or our of it. Gibf 969, 

Archdeaconries are commonly given by biſhops, who 
do therefore preſer to the ſame by collation ; but if an 
archdeaconry be in the giit of a layman, the patron doth 
preſent to the biſhop,” who inſtitutes in Lke manner as to 
another benefice ; and then the-dean and chapter doin- 
duct him, that is, after ſome ceremonies, place him in a 
ſtall in the cathedral church to which he belongeth, 
whereby he is ſaid to have a place in the choir. #atf; 


fe 15. 


Archdeacons by the 33 & 14 Car. 2. c. 4. are to read 
the common prayer and declare their afſent thereunto, as 
other perſons admitted to eccleſiaſtical benefices ; and alſo 
muſt ſubſcribe the fame before the ordinary : but they 


are not obliged by the 13 El;z. to ſubſcribe and read the 


thirty-nine articles ; for although an archdeaconry be a 
benefice with cure, yet it is not ſuch a benehice with cure 
as ſeems to be intended by that ſtatute, but only ſuch be- 
nefices with cure as have particular churches belogging to 
them. Wat. c. 15, And they are tv take the oaths at 
the ſeſhons, as other perſons qualifying for offices. 

By the canon law the archdeacon 1s ſtyled tbe ti/hop's eye ; 
and hath power to hold viſitations (when the -biſhop is 
not there) ; and hath alſo power under the biſhop of exa- 
mining clerks -to be ordained, as alſo of inftitution and 
induQtion ; likewiſe of excommunication, injunQtion of 
penances, ſuſpenſion, correction, inſpeCting and reforming 
irregularities and abufes among the clergy ; and a charge 
of the parochial churches within thg dioceſe : in a word, 
according to the praCtice of, and latitude given by the 
canon law, to ſupply the biſhop's room, and (as the words 


of that law are) in all things to be the biſhop's vicegerent. 
God. 61. 


The judge of the archdeacon's court (where he doth 
not prehde himſelf), is called the official. JYoed's Int, zo. 

By the ſtatute of the 24th Her. 8. c. 12. an appeal lieth 
from the archdeacon's to the biſhop's court. 

Upon motion for a prohibition tq lay a ſuit. in the 
biſhop's court, upon ſuggeſtion that the party lived within 
a peculiar archdeaconry ; it was reſolved by . the court, 
That where the archdeacon hath a peculiar juriſdiction, 
he is totally exempt from the power of the biſhop, and 


the biſhop” cannot enter there, and hold court; and in 


ſuch caſe, if the party who lives within the -peculiar be 
ſued in the biſhop's court, a prohibition ſhall be granted ; 
for the ſtatute intends that no ſuit ſhall be per /altum -: 
but if the archdeacon hath not a” peculiar, then the biſhep 
and he have a concurrent juriſdiction, and the party nay 
commence his ſuit either in. the archdeacon's court or the 
biſhop's and he hath eleQtion to chovſe-which he pleaſeth : 
and if he-commence in the biſhop's court, no prohibition 
ſhall be granted ; for if it ſhould, it woul.| confine the 
biſhop's court to 'determine nothing but: appeals, and 
render it incapable of having any cauſes originally com- 
menced there. £. Raym. 123. 0, 
Acchdeaconry of Kichmono. See Aichmend. 


Archery, A ſervice of keeping a bow, for the uſe 
of the lord to defend his caſtle, — Johannes de, &c. 9:5 


tenet de dom. reg. in capite per ſerjartiam archeriz (Co. 
Litt. ſet. 157. Cowell. Archery to be uſed by all men 
under the age of forty years, 3 d.8.c. 3. 6 H.8.c. 2. 
3 Hen. 8. c. 9. | the | Ws ri pe, 
Arches court, (Curia de arcubus) Is the chief and 
moſt ancient confiſtory that belongeth to the archbiſhop 
of Canterbury, for the _— of ſpiritual cauſes z and it 
| "LS 1s 


\ c 


bh 


is ſo called from the church in. London, dedicated: to the * 
B'efſed Virgin, commonly . called the church of St. Mary 
te Bow, where this court is held; and the church is 
named Bow-Church, from the faſhion of the ſteeple ; the 
top of which is compoſed of ſtone pillars, built archwiſe, 


like ſo many bent bows. 'The judge of this court is 
termed The tan of the arches, or The official of the arches 
court. Dean of the arches, becauſe with this officialty 
is commonly joined a peculiar juriſdiftion of thirteen pa- 
riſhes- in London, termed Deanery, being exempt from the 
authority of the biſhop of London, and belonging to the 
archbiſhop of Canterbury ; of which Bow is one, and the 
. principal, becauſe the court is there kept : others conceive 
that he was firſt called Dean of the arches, becaufe the 
official to the archbiſhop being many times employed abroad 
m embaſſies for the king and realm ; the dran of the arches 
was his ſubſtitute in this court, and by that means became 
confounded. The juriſdiCtion of this judge is ordinary, 
and extendeth itſelf through the whole province of Caun- 
#&rbury ; ſo that upon any appeal made, he forthwith, and 
without any farther examinination of the cauſe, ſends out 
his citation to the appellee, and his inhibition to the judge 
from whom the appeal was made. See Hift. de Anttquit. 
£ccleſ.. Britan, and 4 Infl. fol. 337. | 

The perſon who adminiſters juſtice in the court of 
arches, 1s the official principal of the archbiſhop 3 who 
was Called Offctalis de arcubus, and the court itſelf Curia 
de arcubus, or Bow-Church, (ſs called from the ficeple 
being raiſed at the top with fone pillars archwiſe); by 
reaſon of the archbiſhop's having ordinary juriſdiction in 
that place, as the chief of his peculiars in London ; and 
being the church where the dean of thoſe peculiars (com- 
monly called the dean of the arches) held his courts ; and 
becauſe theſe two courts were held in the ſame place, 
and the dean of the arches was uſually ſubſtituted in the 
abſence of the official while the offices remained in two 

rſons, and the offices themſelves have in many inſtances 
Coen united mn one and the ſame perſon, as they now re- 
main ; by theſe means a wrong notion hath obtained, 
that it is the dean of the arches, as ſuch, whe hath juriſ- 
diction throughout the province of Canterbury ; whereas 
the juriſdition of that office is limited to the thirteen pe- 
euliars of the archbiſhop "in the city of London ;. and the 
puriſdiftion throughout the province, for receiving appeals, 
and the like, belongs to im only as official principal. 
Gib/. 1004. Fohnſ. 257. 

In like manner the right of juriſdiction in every dioceſe 
of the province, during the vacancies of the ſees, though 
veſted by patent in the ſame perſon, belongs not to him 
as dean of the arches, but as vicar general of the arch- 
biſhop. G1b/. 1004. 

And the ſame perſon is hikewiſe 
that is, of all thoſe pariſhes, fi 
which though lying in other dioceſes, yet are no ways 
por 20 to the biſhop or archdeacon, but to the archbiſhop. 

obnſ. 257. | 
4 The Lol of the arches is very ancient, and ſubſiſted 
long before the time of King Henry the Second ; for 
Alexander the Third, then biſhop of Rome, did by his 


Judge of the peculiars, 
t 


edi to the dean of the arches and Robert Kikvarby, then: 


archbiſhop. of Canterbury, abrogate and aboliſh the then 
ancient ſtatutes of this court, and ſet up others in their 
Kead; and it was there ſaid, that thoſe ancient fta- 
zutes were then by length of time become not legible. 
Conſet. 4. 
his court (as alſo the court of peculiars, the admi- 

ralty court, the prerogative court, and the court of dele- 
gates for the moſt part) is now held in the hall belonging 
to the College of Civilians, commonly called DoCtors 
Commons. F#khy. 21. | . 

From this court the appeal is to the King in Chan- 
ery ; by the 25 Hen, 8. c. x9. | 

Archip2cgvyter, An eccleſiaſtical officer, ſo called, 
- becauſe he was in ſome certain matters and cauſes ſet or 
appointed over the prieſts or pre/byters, and ſuch as were 
of the facerdotal ofhce ; eſpecially m the abſence of the 
biſhop. God. . Can. 56. 

Archives, (Archiva, a derivative from arca, a cheſt) 
The Rolls, or any place where ancient records, and char- 


y-ſeven in number, | 
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ters, and evidences are kept ; alſo the Cha:icery, or Ex, 
chequer office ; allo the private repoſitory in libraxics, 
Cowell, | | 

Ardeſiae, Were a ſort of tiles of a blue colour, like our 
| Corniſh ſlate, Cowell. | 
| Arcche, Is an old word, ſignifying to ditu ze; from 
' whence we derive the word reckon, Cowell. 

; Arentare, To rent out, or ſet at a certain rent. ——. 
| Ricardus de Armeſtone Ballivus Manerii 'e Kingesford, 
| malitioſe & per violentiam dittos religioſes de eadem piſcarig 
ejecat, et ipſam domino fue arentari fect in 12 ſel. guos 
;1dem dominus fer 6 axnos recepit. Conſuetud. Domus de Fa- 
'rendon 17S. f. 53. + Cowell. 

; Arerei;ment, Surpriſe, affiightment. To the 
great arereiſment and ertenyſement of the Common law, 
| Rot. Parl. 21 Ed. % Cowell. | 

| Argentarius miles, Is mentioned in Gerv. Tilbury ; 
Et dicitur qui ab inferiori ſcaccario- ad ſuperius defert lock. 
lum examinand! argenti, ub videtur miles poni pro gregarig 
famulo, Cowell, | 

Argentum album, Silver coin, or current money, 
By domeſday tenure, ſome rents to the King were paid 
in argento albo, common. ſilver pieces of money, other 
rents i /tbris urfts & penſatis, in metal of full weight 
and purity, Yo the King's manor at Brehul, Com. Buck. 
reddebat per annum 28 libras de albo- argento et pro forefts 
12 libras wrſas & penſatas. Paroch. Anttg. p. 165. Hence 
in the next age, the rent which was. paid in money was 
called blanch fearm, and afterwards white rent ; and what 
they paid in proviſion was termed black-mail. Cowell, _ 
| Argentum Dei, God's money ; that is money given 
in earneſt upon the making any bargain. It is {till called 
Ged's penny in the Notth: f mon but with this one 
authority of taking ſuch. money in-hand as- an earneſt of 
a remaining ſum. — Adam de Holt vendidit quintam par- 
tem Manerii de Berterton Henrico Scot, & cepit de predifts 
Henrico tres 'denarios'de argento dei,. pre manibus. Placit, 
apud Caſtr. 2 Ed. 3. Hence arles, earneſt ; and arles- 
penny, now uſed in Yorkſhire, where they likewiſe call 
ſervants: vails ar/ss. Corwell, * 
| Argumentoſus, Is a word-mentioned by onr hiſtorian 
+ Neubrigenſis, and ſignifies ingenious :. in pidturis quoque 
opera argumentola vocamus. Lib. 1. cap. 14. Apes argu» 
mentoſz, &c, Cowell, edit. 1927 © | 
; - Aricomum, Kenche/ter near Hereford. Cowell, edit.1727- 
\ Arierban, Is the ediCt of the King, commanding all 
his tenants to come into the army : if they refuſe, then 
to be deprived of their eſtates ; from the Sax. here, exer- 
| citus, and ban, ediftum. Cowell, ibid. 

Acietum levatio, An old ſportive exerciſe, which 
ſeems to have been the ſame with running at the guintany 
or quintal. See Quintan, Cowell, 16. 

 2urma dare, To dub or make a knight, an dom. 1144- 
10 Steph. Ego Brientius filius comitis, quem bonus rex Hen- 
 ricus nutrivit,, & au arma dedit & honorem. So arma 
capere, to be made a knight, 4. D. 1278. 31 Ed. 3. Ade 
guo diftus comes (1. e, Henricus de Lacy) arma militaria 6 
domino Henrico Rege data noſtro cepit. See Kennet's Paro- 
 chial Antiquities, p. 101, 289. YQuem ettam premature 
; mulitem fecit donatum . chlamyde coccinea, gemmato balthto, 
| enſe Saxonico, cum vagina aurea, Malmf. lib. 2. cap. 2+ 
de Ethelſtano. So in Hoveden, part. 1. poſt bac in bebde- 
 mada Pentecoſtes, filium ſuum Henricum apud Weſtm. ar- 
| mis militaribus honoravit, And in Walſingham, pag. 507: 
| die Daminica in vigilia Purificationis, Edwardus juvenis ſuſ- 
cepit arma militavia. It is true, the word arma in theſe 
Places ſignifies only a ſword, but ſometimes a knight was 
' made by giving him the whole armour : Thus we ready 
| Lanfrancus Dorobernenſis epiſcopus eum brica induit, & ga* 
heam capitt impoſuit \, eigue & regis filio militie cingulum 
\ nomine dei cinxit, Ord. ricus Vitals, lib. 8. de Henrico, 
&c, Cowell, 1b. x07 GEM 
| Arma deponere, Was enjoined when a man had com- 
| mitted aw offence. LL Hen. 1. cap. 68. Cowell, th. 
Arma libere, Were a ſword and lance which were 

a ſervant, when he was made free. 


uſually given to 
Cowell, 1b. dn ffons 
Arma moluta, Sharp weapons that cut, and are nt 


[ 


\ blunt, which only break or bruiſe, Bradt, bib. 3- a. : 
; 4 + 4 * 
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2, and Standf. pl. cor. 78, 79. Braftom's words are 
theſe _ RL faciunt, ſicut gladius & bujuſ- 
modi : ligna vero & lapides, bruſuras, orbes & tus, gu 
judicari non poſſunt ad plagam, ad hoc ut inde venire poſſit 
"1d duellum. And Feta, lib. 2. c. 33. par. 6. calls them 
arma emolita. Cowell, | Bed Relat Nh 

Acma mutare, Was a ceremony uſed to confirm a 

league or friendſhip. Cowell, edit, 1727. Gs 
' Arma revecſata,, This was when a man was conviCted 
of treaſon or felony, Thus Knighton, ſpeaking of Hugh 
Spencer, Prim? ms/ (is eum uno veſitmento cum armis re- 
verſatis, 1:6. 3. þ. 2546., Cowell, 1b. - 
- Acmigert, Not only a title of dignity, belonging to ſuch 
as bear arms, but the common appellation of ſervants, 
eſpecially in convents. I ſuppoſe the better ſort of fer- 
yants ; yet they were ſuch as wore liveries in the priory 
of Burceſter,—-Et in blodeo panno empto pro armigeris 
&& valefts priovis de Johanne Bandye de Magnatue. Parma- 
rio erga natale domini ha anno 7 lib. 15. fol. 11. Kyn. Pa- 
roch. Antiquit. $ 576. This is the fame ſervile office, 
which by Sir Henry Spelman is called guadam ſpecies ar- 
migerorum, in the abbey of Battle, Com. Sufſ. where the 
abbot and convent granted Hugoni Francey armigero fuo, 
a- yearly preſtation or wages, and a cuſtomary livery. 
Cowell, ib, 4 x ? 

Armour, or Arms, ( Arma) In the underſtanding of 
aw, are extended to any thing that a man'wears for his 
defence, or takes into his hands, or uſeth'in wrath to 


caſt at or ſtrike another. Crempt, Fuftice of Peace, fol, | 


65, So: that armorum appeilatio non ubique ſcuta & gla- 
dios, & galeas ſignificat, ſed & Ffuſles & lapides. Arms 
are alſo what we call in Latin in/ignia, enſigns of honour. 
Cowell, As to the original of arms, or enſigns of ho- 
nour, it was to diſtinguiſh commanders in war ; for the 
ancient defenſiv2 armour being a coat of mail, &c. which 
covered the perſons, they could not be diſtinguiſhed, and 
therefore a certain badge was. painted on their ſhields, 
which was called arms ; but not made hereditary in fa- 
milies til} the time of King Rich. x. on his expedition to 
regain Jeruſalem from the Turks. And beſides ſhields 
with arms, they had a filk coat drawn over their armour, 
and afterwards a ſtiff coat, on which their arms were 
painted all over, now the herald's coat of arms. 81d, 
Rep. 352. | + O8395-4y | | 
y /fat. 7 Ed. 1. men ſhall come peaceably to all par- 
liaments without force and arms. | Lack hs 
All men ſhall have arms according to their ability, and 
view of arms ſhall be made twice in the year. Sz. 13 
£4. 1. fl. 2. c. 6, Men ſhall not come armed before the 
Juſtices, Stat. 2 Ed. 3. c. 3. Going and riding armed is. 
an offence. St. -25 Ed. 3-ft. 5. 2. Launcegays prohi- 
bited, and riding armed. 7 R.2; c: 13. 20 Re2.co 1. 
Servants and labourers. ſhall uſe bows aud' arrows on 
Sundays, &c. and not bear other arms. Stat. 12 Ric, 2. 
c. 6, Embezzling the King's armour felony. St. 31 Eliz. 
4. Armour may be exported. 12 Car. 2. c. 4. ſef. 
T0. Unleſs prohibited by proclamation. 12 Car. 2. c. 4. 
ſer. 12, Importing arms or ammunition prohibited. 1 
ac. 2. C od, | : ; 
Proteſtant ſubjets. may have arms for their defence. 
1Wi.& Ma. fla. co 2. © ; | | 
_ Arms, &c, ſhipped after prohibition, forfeited.” 29 
Geo. 2, c. 16. ſe. 2. 
| Armiſcare, ls a ſort of puniſhment decreed or impoſed 
by the judge. Malmſb. lib. 3. pag. 97: - Walſagtam, 
Pag. 430. At firſt it was to carry a faddle at his back, in 
token of ſubjeQtion ; viz. Nudis veftigiis equeſirem ſellam 
ad ſatisfaciendum humeris feret. Thus Brompton tells us, 
that in the year- 1176, the King of the Scots: promiſed 
_y the Second at York, Lanceam et ſeilam ſuam ſupe 
anere janti Petri, ad perpetuam hujus ſubjeftionis memoriam 
offerre, Cowell, edit. 1727. | 
#rms. See Armour. | 2:4 
Army, See Bode: ot 4 55, $344 
, Atnaldia, Arnoldia, A ſort of diſeaſe, that makes the' 
harr fal-off, like the alopecia, or like diſtemper; in foxes. 
a einde utergue rex incidit in. egritudinem quam at-, 
Um Vacant, 1 gua ipſi ad martem uſque laborantes ca- 


pilln ſus depoſuerunt, Rog, Hoveden, Kic. 1. ps 693: 8 
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Bromptott; col. 120t.— Cum autem Rex” ptr aliquot diet 


a | moram feciſſet, grauiſſimam 'incurrit agritudinem, que 

go arnoldia vocater, #x ignite "regionis warring cum 
ejus naturali complexione minus tontirdante. Gaufridi Vine- 
Jauf, Ricardi Regis Iter Hierof. cap. 4. t. 7. -- Crwell, 1b. \ 


wucnalia, Arable lands, mentioned ir Domeſday, tit.”- 


Eſex. Ob 2 
_ Aromatarfug, ( Lat.) A word often uſed for 4 grocer, 
but held not good in law proceedings. 1 Yent. 142. Facob. 
Arpen, or Arpent, (Fr.) An acre or furlong of ground ; 
the moſt ordinary otfe, called Z'arpent de France is one 
hundred'perches ſquare, after eighteen foot to the perch 3/ 
ſome account it but. half an acre. This "word is often 
found -in Domeſday, Duatuor arpenni vinee noviter plan- 
tate, tit. Middleſex, Septem acras terre et unum ar+ 
pentum ' ques me rs ae per eſchaictom. 
Priorat. de Wormfley, fol. 7. b. where arpen ſeems to be 
ſome quantity lels than an acre, Hence arpentator is uſed 
for a meaſurer of lahds. Cowell, edit. 1727, | 


Arquebuſs, (Fr. A-quebuſe) A ſhort hand-gun, a'ca- 


liver or piſtol ; mentioned in ſome of ovur ancient ſtatutes. 
Law Fr. Dia, | y ' " 

Arrack. The ſame duty and exciſe payable for brandy 
and foreign ſpirits, and no more, ſhall be paid for winch 
imported from the Zaf! Jndies ; and the like allowance to 
be made on exportation, &c. Stat. 5 Geo, 2. c. 14 

Acraiatio peditum, The arraying of foot ſoldiers, Pat.' 
1 Ed. 2. p. 1. m..3. Cowell, edit, 1727. (28 TING 

Arraiers, See Arrapers, ES | 

Arraign, or Arrain, (from the French Arranger, i. e. 
to ſet a thing in order, or in its place) Hath the ſame ſigni- 
fication in law : for he is faid to arrarign a writ of novel diſ- 
ſein, who prepares and fits it for trial before the juſtices 
of the circuit. O/d Nat. Br. fol. 109. Littleton (p. 78.) 
uſeth the word in the ſame ſenſe, viz. The leſſee ar- 
raigneth an afſiſe of novel difſeiſin.” To arrgign the afſiſe is 
to:cauſe the tenant to be called, to make the plaint, and 
to ſet the cauſe in ſuch order, as the tenant may be forced 
to anſwer thereto. Coke on Littl, fol. 262. Alſo a 
priſoner is ſaid to be arraigned, when he is indited and 
brought forth to his trial, Arraigned within the verge 
upon. murder. Staundf. Pl, Cor. fol. 150; The manner of 


o 


this arraignment ”_ may read in Sir Thomas Smith de Rep, 
lib. 2, 23. 


| The learned Spelman is of opinion it ſhould 
be written arrame, from arramare, and -that' from the old 
French arramir, i. &. jurare, promittere, ſolemniter prafi- 


teri. But this muſt be a miſtake ; for in the Regi/ter we 


find no ſuch word as arramare; but in all the writs of 
aſlifſe it is arrainavit: and ſo it is in the year-Books, and 
in Fitzh, Nat. Brev, The true derivation is from the Fr, 
arraiſonner, i. e. ad raticnem pontre, viz. to call a man to 


anſwer in form of law ; and this comes from the barbarous 


Lat.. adrationare, 1. e. placitare: ſo that when a criminal is 
arraigned, it is f x1 eum ad rattonem. Cowell, edit. 1727, 
W hen an offender comes into court,- or is brought in 


by proceſs, ſometimes of capias, and ſometimes of habeas 


corpus, direCted to- the gaoler of another priſon ; the firſt 
thing that follows thereupon is' his arraignment, 2 Hal. 
H. 216, Now arraignment is nothing elſe but the call- 
ing the offender to the bar of the court, to anſwer the 
matter charged upon him : and the' word in Latin is no 


| other than ad rationem ponere, and in old French 'ad reſon, 


or abbreviated, a riſa for as the ancient word di/rain,'or 
derayn, imports in Latin diſrationare, to diſprove, or evince 
the contrary of any thing that is -or may be affirmed, fo 
drraigne is ad rationem ponere, to call to account or an» 
ſwer. 2 Hats Hift. 216." The priſoner on his arraign- 
ment, though under an- inditment of the higheſt crime, 
muſt be brought to the þar without irons and all mannec 
of ſhackles or bonds,- unleſs there be a danger of eſcape, 
and then he may be brought with irons. 2 H. H. 219. 


|] And there is no neceflity that a priſoner, at the time of 
- | his arraignment, hold up his hand at the bar, or be com- 
| manded ſo'to do ; for this is only a ceremony for making 


known the perſon of the offender tothe court; and if he an- 
ſwers that he is the ſame perſon it's all one. 2 Hawk. 308. 
- By the Common Law, if a principal is acquitted, or is 
rdoned, or dies, the-acceflary ſhall not be arraigned, 


Ex Reg. 


- 
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If in ation of ſander for calling one thief, the defen- 
daut juſtifies that he ſtole .goods, and ifſue. is thereon 
taken; if it be found for the. defendant in B. R. and for 
felony in the fame county where the court fits, or before 
juſtices of aſſiſe, &c. he ſhall be forthwith arraigned upon 
this verdiCt of twelve men, as on an inditmerit. 2 Ha. 
HT. P. C. 151. 

The pleas upon arraignment are either the general iſſue, 
Not guilty, plea in abatement, or in bar ; and the pri- 
foner may demus to the indiQtment ; alſo he may confeſs 
the fat, but then the court has nothing more to do-than 


to proceed to judgment againſt him. If he ſtands mute, | 


and doth not put himſelf upon trial, he ſhall ſuffer the 
penance of pain fort & dure, im caſes of felony, &c. 
3 1n/t. 217. " 
But by ſtatute 12 Geo. 3 c. 20. it is enacted, that per- 
fons arraigned for felony or piracy, ſtanding ' mute, ſhall 
be convicted of ſuch felony or piracy ; and the court may 


award judgment and execution, in the ſame manner as if | 


fuch perſon had been convicted by verdict or confeſſion. 
Array. Arrayed, in barbarous Latin, is arratatus, 1. e. 


well appointed or provided ; and that comes from the old | 


French word arrays, or arroye. Thus we read in Thorr's 
Chron, Gentes ſufficienter munitas & arraiatas: and in 


Knighton, lib. 3. Rediit tota fortitude, Wc. difintta &f bene | 


arraiata, So that it fignifies, in a particulax manner, 


military order; but now a ranking or ſetting forth a| 
_ Jury of men impanelled upon a cauſe, #8 Zen. 6. cap. 14. | 


Hence the verb tv array a panel. Anno 3 H. 5. cap. 5. 


aud Old Nat. By. 157. that is, to ſet forth the men im- | 


panelled one by another ; the array ſhall be quaſhed. 
Fhidem. By ſtatute every array in aſliſe ought to be made 
four days before. Brook, tit. Pannel, numb. 10. to chal- 


lenge the array of the panel, is at once to except againſt | 


all the perſons arrayed or impanelled, in reſpeCt of par- 
tiality, &c. L inf, 156. To array lignifies likewiſe to 
lead and conduct perſons armed, &c. 14 Car. 2. cop. 3. 
Arravers, ( Arratatores) Is uſed in the ſtat. 12 Ric. 2. 
6. 6. for ſach officers as had the care of the ſoldiers ar- 
mour, and did fee them duly accoutred in their kinds. 
Such were the commiſſioners of array, appointed by Kin 
Charles I. in the year x642 3 and Edward II, in the 


firſt year of his reign, appointed ſuch commiſſoners to | 


array men againſt the Scots : Edw. Det gratia rex Angliz, 
damninus Hiberniz, et dux de Aquit. Dile&tis ot fidelibus ſuis 
Johanni de Occleſthorp et Johanni de Fenton, eledoribus et 
arraiatoribus hominum in wapentachio de Barkeſton, ſalutem. 
Cum ad repellendam Scotorum malictam qui regnum noſtrum 
beftiliter ſunt ingreſſi, homicidium, depredationes, incendia 
8t alia mala citia perpetrando verſus partes Marchiz 
Scotiz, &c. Inde Scotixum toto poſſe ſus, ut pro certo didi- 
6imus, prope civitatem noſiram Karleoli ;/ia die Martis /e 
congregare proponunt, &c. Nos conſiderantes periculum, 5c. 
omnes homines defenſibiles et putentes ad pugnandum ejuſdem 
wafentachii tam milites quam alit, ic. Teſte me 1þſo apud 
North-Alverton, 23 dze Junii, anno regu noſiri prims. 
Cowell, ed. 1727. 


Arrearages, ( Arreragia) From the Fr. arriere, retro, | 


behind, is taken for money unpaid at the due time, as 
rent behind 3 the remainder due on an account, or of a 
fum of money remaining in the hands of an accountant. 
When arrears of rent are preſhmed in law to be fatisfied, 
fee title Acceptance. _ | 

Arrectatus, SufpeCted, accufed. Offi. Coronat. $i autem 
aliguis arreftatus fuerit ds morte aticujus periclitantis, capietur 
et impriſonetur, From the old Norman rette. Wet. c. 1 
Duaunt Clerk eft prifſe pour rette de felonie—Ceus queux 
font endites de tiel rette per ſolemne inqueſt. Spelman. 


Pic. Leiceſt. arrenatus et ad ratioem poſitus de hoc quod, 
EF, Ret. Parl. 21 Ed. 1. 

Arrentare, Is a word often mentioned in our hiſtories, 
and it ſignifies to rent, viz. Nec terre vel tenementa 
eorum ea occaſions arrententur. Charta Ed. 1. And in 
the _Monafticon, 2. tom. p. 273. viz. Reddendo nobis per 
annum 56 ſolides ad qu-s vaſla et afſarta ſua in diverſis _ | 
reflis arrentanda offignatos arrantabantur. And in Con- 
fuetud, dem. du Farendon, MS. fo. 53. Ricardus de Arme- 


' . Rone ballivus maneru de Kingesford,. malitiofe et per violen- | 
: | 2 : 


A R R 
[Liam diftes religinſus de eadem piſearia vgecit, et ipſam dyming 
ſuo arrentari fecit in 12 ſeb. quos 1dem a@minus per ſex anus 
recepit. Cowe!l, ed. 1727 4 p 
Actcntation, (From the Spaniſh arrendare) Is as much 
as ad certum redditum dimittere ; and it fignifies the licenſ. 
- ing the owner of lands in the foreſt, tq inclofe them with 
a low hedge and ſmall ditch, according to the aſſize of the 
foreſt under a yearly rent: Saw ng the arrentations is a 
ſaving power to give ſuch licences. Ordin. Forefp, 
34 Ed. 1. Rents for purpreſtures arrented. Stat, 2x 
Car. 2. 06. | 
Arreſt, ( frreflum) is derived from: the French word 
arreſter, to (top or ſtay, and Gbgnifies a reſtraint of a man' 
perſon, depriving him of his own will and liberty, and 
| binding hint to become obedient to the will of the law ; 
, And it may be called the beginning of imprifonment, 
Cowell, | ; 
Arreſt is either civil or criminal, _ 


I. Arreſt in auil caſes. 
2. Avreſi #n criminal caſes, , 


m— 
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F. Arreſt in civil caſes. © 

An arreſt in a civil cauſe is the apprehending or re- 
ſtraining one's perſon by procefs in execution of the com- 
mand of ſome court, or officer of juſtice. J/o2d's Inft. 575, 

Magna Charta, c. 29. None ſhall be taken, impriſoned, 
or difleiſed of his freehold, but by judgment of his peers, 
or accordingto the. law of the land. 
Stat. 3 Ed. 1, c. 35. Whereas great men and their 
| bailiffs uſed to attach others paſſing through their juriſ- 
diction with their goods, compelling them to anſwer upon 
contracts, covenants and treſpaſſes, done out of their juriſ- 
diction ; this practice is hereby prohibited, on pain of the 
offenders forfeiting double damages to the party grieved, 
and being amerced by the King. 
Stat. 50 Ed. 3 c. 5. Clerks attending divine ſervice 
in churches, church-yards, and other ſacred places, ſhall 
not be arreſted by authority royal, or the command 
of other temporal lords, upon paitr of grievous forfeiture, 


g | ſo that collufion or feigned cauſe be not found in the faid 


clerks. , 

Stat. 1 Ric. 2. c. 15. If any miniſter of the King or 
other, do arreſt any perſon of holy church, in churches 
or church-yards, or in other places, while they are attend- 
ing divine ſervice, he ſhall be impriſoned and ranſomed 
at the King's will, and make ſatisfaQtion to the party fo 
arreſted, provided that the ſaid people of holy church 
ſhall not hold them within the churches or fanCtuaries, by 
fraud or colluſion in any manner. | 

: Stat. 23 Hen. 6. c. 10. No ſheriff, under-ſheriff, or 
bailiff, ſhall take any reward for arreſting, or for the 
omitting to arreſt any man-; and upon every arreft, the 
| ſheriff tha!l have for his fee but twenty pence, the bailiff 

who makes the arreſt four pence, and the gaoler to whom 
he is committed four pence. - : 

No ſheriff or his officer ſhall take any obligation, by 
colour of his office, of a priſoner in his cuſtody, but only 
to himſelf, by the name of his office, and upon condition 
written, that the priſoner ſhall appear at the day contained 

in the writ or warrant in the court or place required, and 
if he take any other obligation, he ſhall forfeit his office ; , 
,nor ſhall he take more than four pence for making ſuch 
obligation, precept, or warrant : and if the faid ſheriffs 
return cepi cor pus, or reddidit ſe, they ſhall be chargeable | 


. | to have the bodies of the ſaid perſons at the days of the 


returns of the ſaid writs, &c. as before the making this 


lat. T[bid. 
Arcenatus, Arraigned, accuſed ——Stephanus Rabaz, | 


Stat. 23 H..8. c.15. If any perſon commence or ſue 
in any court of record, or other court, any ation, bill or 


| plaint of treſpaſs, upon the ſtatute. of 5 Ric. 2. c 7: 9 


any aCtion, bill, or plaint of debt or covenant, upon ſpe- 
 cialty, or upon any contract; or upon any aCtion of the 
caſe, or upon any ſtatute, for any. perſonal wrong, and 
the -plaintiff- after appearance of the defendant be non- 
' ſuited,. or verdit paſs againſt him, then the (defendant 
| ſhall recover his coſts ; for which he ſhall have ſuch pro- 
ceſs, as the plaintiF might have in caſe. he had re- 
covered. | DG WE” 


k ad 


| Perſons 
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Perſons ſeing in forma pauperis, ſhall.not .be compelled 


to pay coſts by virtue of this aCt, but thall be puniſhed 
at the diſcretion of the juſtices or judge, before whom the 
ation is brought. Ibid. 
' Stat, 8 Eliz. c. 2. If any one ſhall, malicioufly and 
without juſt cauſe, procure any perſon to be moleſted and 
troubled by attachments and arreſts, by porn of [ititat,, 
alias and pluries capias, ſued out of the King's Bench, and 
the defendant ſhall be -arreſted or appear, and put in 
bail, then if the plaintiff do not within three days after ſuch 
bail had and taken, declare againſt the defendant, or wn; 
his declaration, diſcontinue or become nonſuit, the court 
ſhall award to the defendant fo arreſted, vexed or trou- 
bled, his coſts, damages, and charges thereby ſuſtained. 
- If any perſon ſhall be attached or arreſted by proceſs, 
out of the Marſhalſea, or of any court in the city of London, 
or in any citys borough, town corporate, or other place, 
having the privilege of holding a plea in perſonal ations, 
and do not in all courts, baving their continuance de die 
in diemy declare within three days after the appearance of 
the defendant, or bail put in, and where ſuch courts are 
otherwiſe kept, declare at the next court after the ap- 
pearance, &c. and proſecute his ſuit with effeft, &c. the 
defendant ſhall have his coſts, damages, and charges, 16. 
And if any perſon ſhall maliciouſly, or for vexation 
and trouble, cauſe any one to be arreſted or attached in a 


fiQitious name, or without the confent of the perſon at | 


whoſe ſuit the defendant 1s arreſted, ſuch offender con- 
victed by preſentment, indiftment, or two witneſſes, ſhall 
ſuffer ſix months impriſonment, without bail or main- 
prize, and pay to the party fo arreſted or attached, treble 
the cofts, charges, and expences he ſhall be put to, and ſhall 
forfeit to the perſon in whoſe name the ſuit was brought, 
if there be any ſuch, the ſum of ten pounds, 2b. 

Stat. 4 Jac. I. c. & Perſons to whom coſts or damages 
are given, by this a 
&c. in any court of record, againſt the offender, his exe- 
cutors and adminiſtrators, in which ation, no effoin, pro- 
tection, &c, ſhall be allowed. » 
. Stat. 43 Eliz. c. 6, If any ſheriff or other perſon, 
having authority, or taking upon him to break writs, do 
make a warrant, as upon any writ, proceſs, or ſuit, or 
for the arreſt or attaching of any perſon to appear in 


courts at /efAmin/ter or elſewhere, not having before an | 


original writ or proceſs warranting the ſame ; upon con- 

viction thereof before a judge of afſiſe, or the gee of 

the court out of which the proceſs iſſued, ſuch offender 

may by the ſaid judges, be committed to the county gaol 

where he was examined, until he pay ten pounds to the 

Party grieved, with coſts, and twenty pounds to the 
ing. 

Stat. 4 Fac. 1. c. 3. In any aCtion whatever, where 
the plaintiff or defendant ſhould have coſts, if judgment 
had been given for him, and ſuch plaintiff or defendant 
after appearance become nonſuit, or judgment paſs againſt 


him, there the defendant ſhall recover his full coſts, to be | 


Hevied as is direted by 23 Hen. 8. cap. 15. | 
Stat, 13 Car. 2. c. 2. ſeft. 2. Perſons arreſted by any 
proceſs out of the King's Bench or Common Pleas, in 
which the certainty or true cauſe of aCtion is not exprefl- 
ed, and in which the defendant is bailable, by 23 Hen. 6. 
caþ. 10 ſhall nor be compelled to give bond, with ſure- 
-ties for their appearance, in any penal ſum exceeding : 
forty pounds. ER, 
Seft. 3. And ſuch bail-bonds, after appearance entered 
by attorney, ſhall be diſcharged, and no amerciaments 
 thall be ſet or eftreated upon the ſheriff or other officer, 
concerning ſuch appearance ; and unleſs the plaintiff in 
a perſonal ation or ejeione firme; declare before the end 
| Of the term next following the appearance, a nonſuit may 
entered, and the detendant ſhall have judgment to 
recover coſts, according as is provided by the 23 Hen. 8. 
.CI5. | "Ne 
Sef. 4 Provided this aft do not extend to any writ 
of capias utlogat, attachment, upon re,cous, or for con- 
tempt, or attachment at_ the ſuit of any privileged perſon, 
though there be no particular certainty of the cauſe of 
ation expreſſed in the writ, but ſuch ſecurity ſhall be 


may recover the ſame by aCtion, |. 


f 


| 


. 


taken by the ſheriff, &c. in theſe caſes as heretofore, 
Vo. 1. No "5h c. 18 theſe "_ ereto > 


( 
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Stat. 22 & 23 Car. 2. c 20. No under ſheriff, bailif, 
ſerjeant, or other officer, having a perſon in his cuſtody, 
by virtue of any proceſs, ſhall caufe bim to be carried to 
any tavern, or other public houſe, without his conſent, 
ſo as to charge ſuch priſoner with. any ſum of money, for 
wine, ale, viftuals, &c. but what .be ſhall voluntarit 
call for ; nor ſhall demand or receive more for ſuch arr 
or waiting than by law be ought, until ſuch prifoner have 
procured an appearance, found bail, agreed with his ad- 
verſary, or be ſent tq goal ; nor ſhall take any other re- 
ward for keeping ſuch priſoner out of the goal, than what 
he ſhall voluntarily give; nor ſhall exa&t more for a night's 
lodging, or other expences, than is reaſonable, or ſhall be 
lo Jug by tbe next juſtice of the peace ;. nor ſhall 
cauſe ſuch perſon to pay for any proviſions or other 
things, but what he ſhall partictlarly arid freely call for. 
Every under fheriff, gaoler, &c. ro whom a- priſoner 
ſhall be.committed, ſhall ſuffer him to fend for beer and 
food where he-pleaſes, and to uſe ſuch bedding, linen, 
and other things, as he things fit, without detaining or 
paying for the ſame ; nor ſhall take more than the ufual 
fees for his commitment or diſcharge ; or mote than ſhall 
be allowed by three juſtices of peace of the county or 
place, ger. wn. for chamber rent, or by the two Jord 
chief juſtices and lord chief baron in London, Middleſex, 
and Surry, Ibid. Fe | 
The rates of fees ſigned by the chief juſtices and chief 
baron, or two of them, &c. ſhall be hung up 'in er 
priſon, and regiſtered by every clerk of the peace ; ane 
no other or greater fees ſhall be taken than ſhall be fo 
eſtabliſhed. 7b1id. | | 
Priſoners for debt, and felons, ſhall not be kept in the 
ſame room, on pain that every ſheriff and . goaler of- 
fending in this particular, loſe their reſpeCQive 
offices, 1bid. | ; | 
Stat. 29 Car. 2. c. 7. No perſon on the Lord's day, 
ſhall ſerve or execute any writ, proceſs, warratit, order, 
judgment, or decree, except in caſes of treaſon, felony, 
or breach of the peace ; but ſuch ſervice ſhall be eats. 
and the-perſon ſerving or executing the ſame, ſhall be 
liable to anſwer ſuch damages, as if he had done the ſame 
without any writ, proceſs, warrant, order, judgment, or 
decree. | | 
Stat. 6 Geo. 1. c. 21. ſet. 53. No high ſheriff, under- 
ſheriff, their deputies or agents, ſhall make out any war- 
rant, before they have in their cuſtody the writs upon 
which ſuch warrants ought to iſſue, on forfeiture of 
IO 4 | 
$e. 54. Every warrant to be made out upon any 
writ out of the King's Bench, Common Pleas, or Ex- 
chequer, before judgment, to arreſt any perſon, ſhall 
have the ſame day and year ſet down thereon as ſhall be 
ſet down on the writ itſelf, under forſeiture of 10/. to 
be paid by the perſon who_ ſhall fill up or deliver out 
Tuch warrant. - - 
Stat. 12 Gea. I. cap. 29. ſe. t. No perſon ſhall be 
beld to ſpecial bail updn any proceſs iſſuing out of any 
ſuperior court, where the cauſe of aCtion ſhall not amount 
to 10d. nor out of any inferior court where the cauſe of- 
ation ſhall not amount to 40s. and in all caſes where 
the cauſe of aCtion ſhall not amount to 10/7. in a ſuperior 
court, or to 40s. in any inferior court (and the plaintiff 
ſhall proceed by way of proceſs againſt the erty) he 
ſhall not arreſt the body of the defendant, but ſhall ſerve 
him perſonally, within the juriſdiQtion of the court, with. 
a copy of the proceſs ; and if ſuch defendant ſhall "not 
appear at the return of the proceſs, or within four days 
aſter, it ſhall be lawful for the plaintiff, © upon aſh- 
davit being made and filed, of the perſonal ſervice of 
ſuch proceſs (which affidavit ſhall be filed gratis) to 
enter a common appearnce, or file common bail for 
the defendant, and to proceed thereon, as if ſuch 
2” Mt bad entered his appearance, or filed common 
Se. 2. In all cafes where the plaintiff's cauſe of ac- 
tion ſhall amount to 10/7. or 40s. as aforeſaid, affidavit 
ſhall be made and filed of- the cauſe of aftion (which affi- 
davit may be made before any Judge or commiſſioner of 
the. court, out of which ſuch proceſs ſhall ifſue, or elſe . 
Rs Yy | © "belore 
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Before the officer who ſhall iſſue ſuch proceſs, or his de- 
puty) and for ſuch affidavit 1 s. over and above the ſtamp- 
duties, ſhall be paid, and no more ; and the ſum ſpecified 
in- ſuch affidavit, ſhall- be indorſed on the back of ſuch 
writ or proceſs, for which ſum fo indorſed the ſheriff, 


&c. ſhall-take bail, and for no more : but if any writ or 
proceſs ſhall iſſue for 20/7, or upwards, and no aſhdayit or 


not proceed to arreſt the body of the defendafit, but ſhall 
do in like manner, as is by this aQt directed in cafes where 
the cauſe of aCtion does not amount to 10. or 405. as 
aforeſaid.. | | 
Continued by 5 Geo. 2. cap. 27. from the end of that 
Jeffon for ſeven years ; and made perpetual by 23 Geo. 2. cap. 3. 
ut by ſtat. 19. Geo. 3. c.. 70. No- perſon ſhall be arceſt- 
ed, or held to ſpecial bail, upon any proceſs, ifluing 
out of an inferior court, for leſs than 10/7. 
Stat. 21 Geo. 2. cap. 22- ſeft. 1, No ſheriff, bailiff or 
other officer ſhall convey any perſon by him arreſted by 
virtue of any proceſs or warrant to any tavern, alchouſe 
or other public victualling or drinking-houſe,. or to the 
houſe of ſuch officer, or of any tenant or relation of his, 
- without the free conſent of the perſon ſo arreſted ;. nor 
charge him for wine, beer, victuals or otþer things, fave 


any greater ſum than-is by law allowed for ſuch arreſt, 
detaining or waiting, till-the perſon. arreſted ſhall have 


given an appearance or bail, or agreed with the perſon at | 


whoſe ſuit he ſhall be arreſted, or till he ſhall be ſent to 
gaol ; nor.ſhall take any reward for keeping the perſon 
arreſted out of priſon; nor ſhall carry any ſuch perſon to 
priſon within twenty-four hours from thetime of arreſt ; 
nor ſhall take any greater fum for his lodging or diet, or 
other expences, than ſhall be allowed by ſome orders for 
aſcertaining ſuch expences within their reſpeCQuive 
counties. | 
Se. 2. Every ſheriff, and other perſons, entruſted 
with the execution of proceſs, ſhall deliver a printed copy 
of the ſaid clauſe to every bailiff or officer by them em- 
ployed to execute warrants, and when ſuch officer ſhall 
give ſecurity upon his entering into office, ſhall require 
him to make it part of the condition, that he will deliver 
a copy of the ſaid clauſe to every perſon whom he ſhall 
arreſt by virtue of any. warrant, and carry to any houſe, 
and permit him or any friend of his to read it, betore any 
liquor or meat be called for ; and in caſe any officer ſhall 
| carry to any houſe any perſon: in his cuſtody, and permit 
any liquor or victuals to be called for, before ſuch clauſe 


| be read to or by the priſoner, ſuch negleQ, beſides the 
breach of ſuch ſecurity, ſhall be accounted a miſdemeanor | 


_ in the execution of the proceſs. 
Se. 3. Every ſheriff, gaoler, &c, ſhall permit every 


perſon fo arreſted to. ſend for beer or. other food from what | 


place they pleaſe, and alſo to have ſuch bedding and other 
things as they ſhall think fit, without purloining or de- 
taining the ſame, or requiring them to pay for the uſe 
thereof, or putting any difficulty upon them relating 
: thereto, 

Stat. 3 Geo. 2. c. 27. ſet..6. If any perſon fliall be 
arreſted by virtue of any proceſs or warrant, and ſhall 
refuſe to be carried to ſome ſafe dwelling-houſe of his 
own appointment, ſo as ſuch dwelling: houſe be ina city 
or market-town,.if ſuch perſon ſhall be there arreſted ; 
-or if out of a city. or market-town,. then within three 
miles from the place where the arreſt ſhall be made, and 
ſo as ſuch houſe be not the houſe of the perſon arrefted, 

rovided it. be within the ſame county and liberty, it ſhall 
lawful for the officer. to carry the perſon ſo refuſing 
to goal by virtue of ſuch procels. 

Stat. 5 Geo. 2, cap. 27. ſe. x. In all caſes where the 
cauſe of aCtion ſhall not amount to 10/. in any ſupeiror 
court, or to 4Os.. in any inferior court, the defendants 
(a copy of proceſs having been ſerved) fhall appear at the 
return thereof, -or within eight days after, and the affida- 
vit of ſervice of ſuch proceſs may be made before any 
judge or commiſhoner of the court, out of which ſuch 
proceſs ſhall iflue, or before the proper officer for entering 
common appearancee,, or his deputy; and 4s to be filed 
gratis. . [ = IF 


-» 


any inferior court. 


execute ſuch.proceſs. 
mdorſement ſhall be made, as aforeſaid, the plaintiff ſhall | 
upon an 


officer of ſuch courts ſuing forth or iſſuing any ſuch pro- 
"ceſs, ſhall forfeit 10/ to the 
perpetual by 21 Gee. 2. cap. 3, | 
whit he ſhall call for of his own accord ; nor ſhall take Þ 
{for debts under 20 /, 


| (though they demand it) ſhew his warrant, but a ſpeciab 


"obeyed and demanded the ſame. 


' of the wife, he muſt apprar or give bail both for himſelf 


| jeants are attendants at the compters, and may take notice 
'of ſuch entfies, it being the cuſtom of the city, uſed 
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- * $28, g. No attorney, or other perſon ſhall have hore 
than 5s. for making and ferving a copy of ſuch procefs 


iſuing ouc of any ſuperior court, or more than 1 5, fox 
making and ſerving a copy of ſuch proceſs, ifluing out of 


Sea, 3. In particular franchiſes the proper officer thats 
Se. 4. Upon ay of ſuch proceſs, to be ſerves 
defendant, ſhall be written an Engliſh notice to 
ſuch elaunk: of the intent of ſuch ſervice, to the 
effeCt following, viz. 
| A. B. you are ſerved with this proceſs, to' the intent thay 
you may by. your attorney appear in his Majeſty's court of 
: at the return thereof, being the day 
"of (as the caſe ſhall be) in order to your defens 
in this aftion, 70g 
'for which notice no fee ſhall be demanded. 
\. Sea. 5. Where the cauſe of aftion ſhall not amount 
to 10/. in any ſuperior court, or to 40s. in any inferior 
court, no ſpecial writ, nor proceſs ſpecially exprefling the 
[cauſe of aCtion, ſhall be ifſued; and every attorney or 


- 


perſon aggrieved. Made 


Seamen in the King's ſervice privileged from arreſts 
| I Geo. 2, Cc. 14. ſet. 15, 14 
Geo. 2, c. 38 ſet. 3. 


Soldiers or marines not liable to arreſts for a debt of leſs 
than 10 /. 3o Geo.2. c. 6, ſe. 64. 30 Geo. 2.c.11. ſeft.g7, 
| . Peers of the realm, and members of parliament may 
not be arre/?ed, unleſs it be in criminal caſes ; but the 
proceſs againſt them is to be ſummons, diſtreſs infinite, 
Se. 12 ul. 4. ce | | 

The execution of writs, which come. to the ſheriff, 
or his under ſheriff, ought to be executed by bailiffs of 
'hundreds, though now the uſe is to put in ſpecial bailiffs 
with them. A ſpecial bailiff is an officer of the ſheriff, 
to execute ſome particular writ, &c. and for that time 
only. ' his arreſt is the arreſt of the ſheriff, and if he 
Tuffers a priſoner to eſcape, an aCtion lies againſt the 
ſheriff, And if the priſoner is reſcued, the return of the 
reſcous ſha'l be, that it was done to the ſheriff himſelf. 
\'The ſtatute of the 27 Ez. cap. 12. does not extend to 
ſpecial bailiffs, ſo that in effeCt, the deſign of that ſtatute 
is evaded, and too looſe a reftraint laid upon thoſe who 
are uſually a great grievance to the people ; however the 
ſheriff ſhall anſwer for the miſdemeanors of his bailiffs, ib 
they offend in their office, though he may have his remedy 
over againſt them. Y/o2d's If 127, 128, | 

A bailiff ſworn, and commonly known, need not, 


*bailiff is hound to ſhew it upon demand, 4614. 

An arreſt without ſhewing the warrant, and without 
telling at whoſe ſuit, until the other demanded it, was 
held legal ; and that this need not be done until the party 
Cro. Yac. 485. 

Where the huſband is arreſted for the debt or treſpaſs 


:and his wife, as the caſe requires; but'if a writ be againlt 
huſband and wife, and'the wife only is arreſted, upon the 
entering a common appearance, ſhe ſhall be diſcharged. 
[nft. Leg. I7I. | ; | 
It is not ſufficient for a balliff to ſay, T arreft you at 
the ſuit of, &c. but he mult lay hold of the defendant, Or 
touch him, atherwiſe, it is no arreſt. 1 Salk. 79, 
If an aCtion be entered in either of the compters in £u?- 
don, a ſerjeant may arreſt the party without the ſheriff's 
warrant. Trin. 22 Car. B, R, For the entry of the ac- 
tion there, is a' warrant in law for the arreſt, and the ſer- 


time out of mind. Prad?. Reg. 72. | 

By Gljnn Ch. J. Mich. 1658. it one be arreſted by the 
ſheriff of the county, within a liberty,. without a 797 
'omittas, yet the arreſt js. good ; for the ſheriff is ſheriff of 
the whole county ;. but the bailiff of *the liberty may have 
his aQtion againſt the ſheriff, for entering of his liberty» - 
But upon a quo minus, a ſheriff may enter any liberty, and 


Apr it :mpunes Pradt, Reg. 72« 


Generally 


\ 
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l the bailiff cannot juſtify the breaking open. 
1 Gary ho a man _z but where the officer took. the 
defendant by the. hand, as he held it out of a window, it 7 


was deemed a..good arreſt, and that the bailiff might af-1 


terwards juſtify breaking open the houſe for his priſoner. 


ent. 200+ 224 14 46 14 

I Aa = may be by night or day. 9 Rep. 65... 

If the perſon arreſted. make reſiſtance, or affault the 
officer, he may juſtify the beating of him; and if the party 
be killed, it is juſtifiable. D. and Stud, dial, 2. chap. 41. 
But if the officer be killed in doing his duty, it is murder, 
malice being implied in this caſe, and that notwithſtand- | 
ing the proceſs be erroneous. 9 Rep. 67, 68. 

Corporations and companies -mult be made to appear | 
by diflringas, and cannot be arreſted, Finch 353-. 3: 
Salk. 46. - +1 | I | 

Perſons attending upon any courts of record, on buſi- 
neſs there, are to be free from arreſts. 3 Int. 141. 

A clerk of the court ought: not to be arrefed for any 
thing which is not criminal, becauſe he is ſuppoſed to be | 
always preſent in court to .anſwer the plaintiff, x Zil. 


The King cannot command any one by word of mouth 
to be arre/ied ; but he muſt do it by writ,. or order of his 
courts, according to law: nor may the King arreſt any 
man for ſuſpicion of treaſon, or felony, as his ſubjeQs 
may ; becauſe if he doth wrong, the party cannot have 
ation againſt him. 2 nfl. 186. | 

Every one is bound by the Common Law to aſſiſt not 
only the ſheriff in the execution of writs, and making ar- 
reſts, &c. but alſo his bailiff that hath his warrant to do 
it. 2 In/t. 193. h ; 

A bailiff upon an arreft ought to ſhew at whoſe ſuit, 
out of what court -the writ ifſues, and for what cauſe, 
&c. but this is when the party arre/ted ſubmits himſelf to 
the arreſt, 9 Rep. 68,-69. | : 
Genner, a bailiff, having a warrant againſt Sparks, went 
to him in his yard, and being at ſome diſtance, told him 
he had a warrant, and faid he arreſted him. Sparks having 
a fork in his hand, keeps off the bailiff from touching 
| him, and retreats into his houſe, and this was moved as a 
contempt ; et per cur. The bailiff cannot have an attach- 
ment, for here was no arreſt, nor reſcous ; bare words 
will not make an arreſt; but if the bailiff touched him, 
that had been an arreſt,'and the retreat a reſcous, and 
the bailiff might have purſued, and broke open the houſe, 
or might have had an attachment or a reſcous againſt him ; 
but as this caſe is, the bailiff has no remedy, but an 
aCtion for the aſſault, for the holding up of the fork at 
him, when he was within reach, is good evidence of that. 
I Salt, 79. | | 


2, Arreſt in criminal caſes  _<. 

In theſe caſes a perſon may be apprehended and re-' 

ſtrained of his liberty, not only by proceſs out of ſome 
court, or warrant from a magiſtrate, but frequently by a 
conſtable, watchman, or private perſon, without any war- 
rant or precept; and a. private perſon may be fined and 
impriſoned for not apprehending notorious offenders. 
_ All perſons whatſoever, who are preſent when a felony 
18 committed, or a dangerous wound given, are. bound to 
apprehend the offender, on pain of being fined and im- 
priſoned for their negle&, unleſs they were under age at 
the time. 2 Hawk. 74. RT + 

And for this cauſe, by the Common Law, if any ho : 
micide be committed, or dangerous wound given, whe- 
ther with or without malice, or even by miſadyenture, 
or ſelf-deſence, in any town, or in the lanes or fields 
thereof, - in the day-time, and the offender eſcape, the 
town ſhall be amerced, and if out of a town, the hun- 
dred ſhall be amerced. 3 Inſt. 53. .*” os ets” fol 
And ſince the ſtatute of /mchefler, c. 5. which or- 
Cains that walled towns ſhall be kept ſhut from ſun-ſet- 
Ung to ſun-rifing ; if the fat happen in any ſuch town. 
y night, or by day, and the offender eſcape, the town. 
- Mall be amerced. 3 Inft. 53. _ wt Sine ale 
, nd, as private perſons are bound to apprehend. all 
thoſe who ſhall be guilty of any of the crimes above men- 


| juſtified. in.doing it ; 


« tioned in their” view, fo alſo are they, with the utmot 


= 
| 


i 
| 
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ſtable, after he hath arreſted the party 'by 


* A; Ry, B: 

diligence, to. Purſue and endeavour to take all thoſe who 

cry levied againſt them, ..3,1n/..117.- : | | 
By the vagrant at, 1.7) Geo. A.,eyery private perſon may 
And every private perſon. is bound to-aflift an officer, 

. As to what are ſufficient caufes of ſuſpicion of treaſon 

luſpeed perſon, it is. held, 1. That, the common fame 

of the country is ſufficient to juſtify the arreſt, but then 

for ſuch an arreſt,. that ſuch fame had ſome probable 

ground. 2 Hawk,i96, * | F-- 

out having ary vifible means to-ſupport it, © 1bid.. . 

3- The being in company with one known- to be an 


ſhall be. guilty thereof, out of their. view, upon a hue and 
apprehend beggars and vagrants. 

requiring him to apprehend. a felon.” 

or felony, to juſtify a private perſon in _apprehending the 
it ought to appear ;upon evidence, in an aCtion' brought 
2, The living a vagrant, idle, and diſorderly life, with- 
offender at the time, of the offence, or generally, at other 


times, keeping compavy. with, perſons of ſcandalous. re» 


putations. - [6:d. W hn Oy | 
4-. The being found in ſuch circumſtances as induce a 
ſtrong ,prefumption of guilt, as. coming ,out. of a houſe 
wherein murder has. been committed, with a bloody knife 
in one's hand, or, being found in poſſeſſion of any part of 
goods ſtolen, without being able to give a probable ac+ 
count of coming honeſtly by them. Thid 

. 5+ The behaving one's ſelf in ſuch a manner as betrays 
a conſciouſneſs of guilt ; as where a man being-charged 
with treaſon or felony, ſays nothing to. it, -but ſeems ta- 
citly, by his ſilence, to own himſelf: guilty ; or where a 
man accuſed of any ſuch crime, upon hearing that a' war- 
rant is taken out papal him, doth abſcond. - Ibid. 

- Though ir. is-held, that no cauſes of ſuſpicion whatever, 
let the number or yr gpm of them be- ever ſo great, 
will juſtify the arreſt of an innocent man,. by one who 
does 'not -himſelf believe, him guilty, whether he make 
ſuch arreſt of his own head, or 1in obedience to the com» 
mands of a-conſtable. 161d, | ' | 

And it is holden by ſome, that none of the above men- 
tioned cauſes will juſtify the arreſting a; man for- the 
ſuſpicion of crimes, unleſs a crime was aQtually com» 
mitted ; but out of this rvle,: the apprehending a perſon 
upon hue and cry, or ſuch as attempt-to commit a rob- 
bery or felony, may very well be excepted z for any one' 
may lay. hold of a perſon, whom he ſees upon. the point 
of committing treaſon. or felony, or 'doing an a& which 
would manifeſtly endanger the life of another, and detain 
him, till it may be reaſonably preſumed. he. has changed 
his purpoſe. 2 Hawk. 77. | Fa Vos 

As to arreſts for inferior offences, no private perſon 


can arreſt another for a bare. breach of the peace aſter it 


is over ;. but it is held, that a private man may arreſt a 
night-walker, or a common cheat going about with falſe 
dice, and aQtually caught 


Pjaying with them, in order to 
have him before a juſtice of peace; and the arreſt of any 


- other offenders, by private perſons, for offences in like 


manner ſcandalous, and prejudicial to the public, ſeems 
juſtifiable. 2 Hawk. 77. Pe EIDOS, Sz ps 
As to arreſts by conitables, by their own. authority, it ' 
ſeems difficult to. find any caſe wherein.'a conſtable is im- 
powered to arreſt a man, ſor a felony committed or at- 
tempted, in.which 3, privats perſon ,might. not - as, well be 
| ut the chief difference between the 

power and. duty, of a conſtable and a-private perſon, in 
reſpeC& of ſuch arreſts,. ſeems to be this z that the former 
has the greater authority to demand the aſliſtance of - 
others, and is liable to the ſeverer fine for any negle& of 
this kind 5 and has no ſure way to: diſcharge himſelf of 


.the arreſt of any perſon, apprehended 'by him for fe- 
 lony, without bringing him before a juſtice of peace, in 


order to be examined, ;, whereas a private. perſon, having 
made. ſuch an arreſt, needs only to deliver his priſoner 
into the hands of the conſtable. 2 Hawk. 8. -— 

As to the juſtifying ſuch arreſts by conſtables, by vir- 
tue of a warrant from a juſtice of . peace, it ſeems clear, 
that ſuch an arreſt, yg tea; made by a conſtable with- 
out a warrant, cannot, be made good by a warrant taken 
out afterwards; :alſo it hath been: holden, that if a con- 
force of any 
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fuch warrant, faffer him to go at krge upon his promiſe 
to come again at ſuch a tine, and find ſuretics, he cannot 
_ afterwards arreſt him by force of the ſame warrant ; 

however, if the party return, and put himſelf again under 
the cuſtody of the eonftable, the conitable may lawfully 
. detain him, and bring him before the juſtice, in purſuance 
of the warrant, 2 Hawk. 80. Dyer 244 b.+ 

A conſtable cannot juſtify any arreſt by force of a war- 
yant from a juſtice of peace, which expreſly appears on 
the face of it to be for an offente whereof a juſtice of 

ce hath no juriſdiftion, or to bring the party before 
him at a place out of the county for which he is a juſtice ; 
but it ſeems that he both may, and ovght to execute a 
general warrant, .to bring a perſon before a juſtice of 
eos to anſwer ſuch matters as ſhall be objected againſt 
tim, on the part of the King, for that the officer ought 
to preſume, that the juffice hath a juriſdiftion, which be 
takes conufance of, unleſs the contrary appear, and it 
may often endanger the eſcape of the party, to make 
known the crime he is accuſed of : but it ſeems to be very 
queſtionable, whether a conſtable can juſtify the execu- 
tion of a general warrant, to fearch for felons or ſtolen 
goods, becauſe ſuch warrant ſeems to be illegal on the 
very face of it; for that it would be extremely hard to 
teave it at the difcretion of a common *oſficer to arreſt 
what perſons, and ſearch what houfes he thinks fit ; and 
if a HR cannot legally grant a blank warrant for the 
arreſt of a ſingle perſon, leaving 
up; ſurely he cannot grant ſuch a general warrant, 
which might have the efeCt of a hundred blank warrants. 
2 Hawk. $2. 

Yet, perhaps, it is the better opinion at this day, that 


any conſtable, or even private perſon, to whom a war- | 


rant ſhall be direQted from a juſtice of peace, to arreſt a 
particular perſon for felony, or any other miſdemeanor, 
within his furiſdiftion, may lawfully execute it, whether 
the perſon mentioned in it be, in truth, guiky or innocent, 
and whether he were before imdiQted of the fame offence 
'6r not, and whether any felony were, in truth, commit- 
vcd or,not? For, however the juſtice himſelf may be pu- 


niſhable for granting ſuch a warrant, without fufficient | 


unds, it is reaſonable that he alone be anſ{werable for 

E, ad not the officer, who is not to- examine or diſpute 
the reaſonableneſs of his proceeding. 73:4. 
As to arreſts by the command of a juſtice of peace : a 
Juſtice of peace may, by word of mouth, authorife any 
one to arreſt another, who ſhall be guilty of an aCtual 
breach of the peace in his preſence, or ſhall be engaged in 
a riot in his abſence. 2 Hawk. 83. Datt. c. 117. 
And a juſtice of peace may lawfully grant a warrant 
for apprehending or arreſting perſons charged with trea- 
fon, felony, premumire, or any other offence againſt the 
peace ; and generally, wherever a ſtatute gives one or 
more fuſtices of peace a juriſdiction over any offence, 'any 
one juſtice of peace may, by his warrant, cauſe ſuch of- 
- 2g to be atreſted and brought before him. 2 Hawk. 

4+ 
A juſtice of peace may juſtify the granting a warrant 
for the arreſt of any perſon upon ſtrong grounds of ſuſpi- 
cion of felony, or miſdemeanor, but he ſeems to be pu- 
niſhable, as well at the fuit of the King as of the party 
 grieved, if he grant any ſuch warrant gronndlefsly or 
maliciouſly, without fuch a probable cauſe as might in- 
duce a candid and impartial man to ſufpeCt the party to be 
guilty. 2 Hawk. 84. 


Every warrant ought to be under the hand and feal of 


the juſtice of peace, and ſpecify the day it was made out : 
if it be for the peace or good behaviour, it is adviſable to 
ſet forth the ſpecial cauſe upon which it is granted, bur 


if it be for treafon or felony, or other offences of an enor-- 


mous nature, it is ſaid, that it is not neceſſary to fet it forth, 
and it ſeems to be rather diſcretionary than neceflary to 
ſet it forth in any cafe. 2 Hawk. 85. 

It may be direRed to the ſheriff, bailiff, conſtable, or 
to any indifferent perſon by name, who is no officer ; for 
though the juſtice may authoriſe any one to be his officer, 
whom he pleaſes to make ſuch, yet it is moſt adviſable 
to dire to the conſtable of the precinct wherein it is to 


it to the party to fill it | 
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be executed ; for that no other conſtable/and a fortiorang 
private perſon, is compellable to ferve it. 2 Hawk, 8. 
A bailiff or conſtable, if they be-ſworn, and common] 
known to be officers, and aft within their own precins 
need not ſhew their warrant to the party, notwithſtang. 
ing he demand the ſight of it; but that theſe and ajt 
other perſons whatſoever, making an arreſt, ought to ac. 
quaint the party with the ſubſtance of their warrant ; ang 
all private perſons to whom ſuch warrants ſhall be 4: 
rected, and even officers, if they be not ſworn and com. 
'monly known, and even theſe, if they a& out of their 
own precincts, muſt ſhew their warrants is demanded, 


[2 Hawk. 86. 


| The ſheriff having ſuch warrant direfed to him, may 
authoriſe others to execute it ; but every other perſon 
to whom it is dirxeQted, muſt perſonally execute it, yet. 
- a that any one. may lawfully afliſt him, 2 Hawk. 
) If a warrant be' generally dircfed to all conftables, 
No one can execute it out of his own precin& ; but if it 
| be direQted to p particular conſtable by name, he may 
' execute it any where within the juriſdiction of the juſtj 
2 Howk. 86.” ; 298 
* Where one is authoriſed to arreſt a perſon who ſhelters 
| bimſelf in a houſe ; if entrance be denied, the officer may 
bop breaking open the doors in the following in- 
| It, Upon a capras, grounded on an indiftment for any 
crime whatſoever, or upon a capias from the King's 
Bench or Chancery, to compel a man to find ſureties for 
the peace or good behaviour, or even upon a warrant from 
a juſtice of peace for ſuch purpoſe. 15:4. 

2d'y. Upon a capias utlagatum, or capras pro fine, in 
any action whatſoever, bid. 

| 34ly. Upon the warrant of a juſtice of peace, for the 
levying of a forfeiture in execution of: a judgment, or 
conviction for it, grounded on any ftatute which gives 
the whole, or but part of ſuch forfeiture to the King, and 
 authorifes the juſtice of peace to give ſuch judgment or 
; conviction for it, Tbid. 

4thly. Where a forcible entry or detainer is either 
, found by inquiſition before juſtices of peace, or appears 
; upon their view, Lhd. 

| gthly. Where one known to. have committed a treafon 
' or felony, or to have given another a dangerous woutid, 
is purſued either with or without warrant by a conſta- 
ble, or private perſon ; but where one lies under a pro- 
| bable ſuſpicion only, and is not indifted, it ſeems the 
| better opinion at this day,” that no one can juſtify the 
breaking open doors in order to apprehend him. /bid. 

| Gthly, Where an affray is made in a' houſe, in the view 
. or hearing of a conſtable, or where thoſe who have made 
an affray in his preſence, fly to a houſe, and are imme- 
 diately purſued by him, and he is not ſuffered to enter, in 
' order to _—_— the affray in the firſt caſe, or to appre- 
 hend the affrayer in either caſe. 

| 4#thiy. Wherever a perſon is lawfully arreſted for any 
cauſe, and afterwards eſcapes and ſhelters himſelf in a 
houſe. bid. | 

| Alfſoit is enafted by the 3& 4 Fac. t. par. 35. that 
' upon any lawful writ, warrant, or proceſs awarded to any 
| ſheriff or other officer, for the taking of any popiſh recu- 
fant, ſtanding excommunicated for ſuch recufancy, t 
al be lawful, if need be, to break any houſe. 2 Hawk 


But it bath been reſolved, that where juſtices of peace 
are, by virtue of a ftatute, eng nie ay to require perſons 
- to come before them, to take certain oaths preſcribed by 
ſuch ſtatute, the officer cannot lawfully break open the 
doors. 2 Hawk. 8&7. | | 

Arreft of Jndgment, To moye in arreft of judgment 
is to ſhew cauſe why judgment ſhould be ſtayed, notwith- 
| ſtanding a verdiCt given ; for in many caſes,'though there 
' be a verdict, no judgment-can be had ; and the cauſes 9 
arreſt of judgement are, want of notice of trial ; where tbe 
plaintiff betore trial treats the jury ; the record differs 
from the deed pleaded ; for material defe& in pleading 
| where perſons are miſnamed ; more is given and fou 
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| by the verdict, than Jaid in the declaration ; or the de. 
© claration doth not ay the thing with certainty, &c., and 
here all matters of at are_ to be made out by proper 
affidavits. Comp. Aitorn, 329, &c. Judgment may. be 
arreſted for good cauſes in criminal caſes, as well as civil; 
if the indiftment be inſufficient, &:, 3 1nft. 210. Four 
days are allowed to move in arre/t of Judgment and the 
defendant bath all the term wherein the verdiCt was givev 
to ſpeak any thing to arreſt it, if the plaintiff hath not 
iven the four days rule, and igned his judgment; aſter 
which he is put to his writ of error. 3 Lill, 93, On 
motion in arre/? of Judgment, if the court be divided, two. 
;udges againſt two, the plaintiff moſt have, his judgment ; 
unleſs a rule be made at firſt to ſtay all 12s until 
the court otherwiſe order, &c. 2 L'll, Abr. 118. vec 
FJeofails and Jadgment. Arref! of inqueſt is to plead 10 
arreſt of taking the inqueſt, upon the former iſſue, and 
to ſhew cauſe why an, inqueſt ſhould not be taken. 
Arreftandis boniz ne diſſipentu:, A. writ which lies 
for a man whoſe. cattle or goods are taken. by another, 
who during the conteſt, doth or. is like to, make them. 


away, not being of ability to render ſatisfaCtion. Reg. | 


Orig. 126. | 1 4 A Fr. *{2 | : D4; 
Xrreftando ipſum qui pecuniam recepit, &c. Is a writ 
that lieth for apprehending a perſon who hath taken the 
King's preſt-money to ſerve in the wars, and hides him- 
ſelf when he ſhould go. Reg. Orig. 24. Cowell. 
Arrefio facto ſuper bonis mercatozum- alienigenorum, 


A writ which lies for a- denizen againſt the goods ,of, 


aliens found within this kingdom, in recompence of goods | 


taken'from him in. a foreign country, after denial of, re-. 


ſtun. Rep. Orig. 229; This, the ancient civilians | 


called clarigatio ; but by the moderns it. 18 termed repri-, 
falia, Cowell, ak > x oils. me ed Hh 
Arretted, ArreAatus, guaſi, ad _reftum vocatus, Is where 
a man is convened before a judge, and charged. with. a+ 
crime, Staundf. Pl, Co. 45. And it is ſometimes, uſed . 
for imputed or laid unto ; as no: folly. may; be arretted\ to; 
one under age... : Littleton, cap, Remztter. Chaucer, uſeth 
the verb arretteth, that is, lays, blame, as it is interpreted. 
Brattin ſays, ad reftum. habere malefattorem, 1. e. to have 


the maleſaQor forth comin {0 as he may be charged, and | 


put to his trial. Brag. lib. 3 trad. 2." cap. 10+ And; 
in another place, refatus de. morte hominis, charged. with 
the death of a man hence, it. may with ſome roes ſeem, 
that the word is the ſame with redum. TK 
| Arrows, By an ancient ſtatute, all heads of .arrows- 
ſhall be well brazed, and hardened at the point. with 
ſtee], on pain of forfeiture and impriſonment ; and to be 
marked with the mark of the maker. Stat. 7. Hin 4 
c 7. Patten-makers , ſhall not uſe a/p, that arrows may 
be cheap. 4 Hen, 6:.6 3 | lf 1 12804 
_ Arrpennes, Arpennus, The, ſame with orpennis, an 
arpen, or arpent. it debots 69-9: 37 4 
- Acura, —,In_the Black Book of Hereford, de. ope-. 
rat:onibus arrurz, Signifies days works of ploughing ; for 
- ancient cuſtomary tenants were bound. to plough certain 
days for their lord. Una arrura,. one day's work at the 
plough: and in JHiltfhire, caring is a day's ploughing. 
Paroch, Anttg, Þ. 41. | REAP: CT " TY 
. Arſen, (from ard, to burn) 1s bouſe-burning, which, 
Is felony at Common law, 3 1nft. 65. It muſt be. ma-+ 
liciouſly and voluntarily, . and - at actual burning ; not 
putting fire only into a houſe, or any part of it, without 
burning ; but it part of the_houſe is burnt ; or if the fire 


doth burn, and then  goeth: out. of itſelf, it is. felony. 
2 Infl. 188. H. P.C. Be. | 

rame of a houſe cannot come, under the., word domwe, 
which is neceſſary in-every indictment for arfor : and it. 
mult be the houſe of another ; for if'a man burns his.own, 
ouſe only, though. with intention to burn others, /it is 
ay felony, but a reat ; miſdemeanor, . puniſhable. with 
nes Pillory, &c,, If a houſe ,js fired by: negligence or 
miichances it cannot amount, to: arſon; 2 tnf!. 67. H. 
op Where one burgs the, houſe of anothery: if /it 
A Fo wilful and malicious, it is no feluny,. but only-| 
retpaſs : Therefore if A. ſhoot, unlawfully, in a gun, at 


: '» 85., The burning of a frame of | 


a by F; 
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another's houſe on fire, this is not;ar/on; for though the... 
at he was doing was. unlawful, yet. he bad no-Jintent; to! 
burn the houlſe.. 1 Hale's Hiſt. P.C, 569: By. fat. 
25 47. 8. c: 11. burning. of houſes, or,, barns; wherein 
any cory js, is felony. without benefit, of. clergy. .. And; 
the /fat, 22 & 23 op. 2-6 7. makes it felyny to fer 
barns, ſtables, ſtacks-,of corn; hay, .&c-,on firs in. the, 
night time, or any outhouſes, or buildings;:, but, the of- 
fender. may be tranſported-for ſeyen years.:: By 6 Anne, 
cap. 31. ſervants through: negligence: or: carelefine(s ſet- 
ting on fire any dwelling. bouſe or out houſe; ſhall forfeit - 
1007. to be levied by warjant. of two juſtices, and paid . 
to the, churchwardeps' of. the pariſh, to: be; diſtributed to 
the ſufferers b the Kea +07 on default ſhall be ſent'to. the 
houſe of JwbDG 3a, and there kept at hard; labour eighteen. 
months, &c, By 9g Geo. 1.. c. 22. (made; perpetual. by. 
Z1 Geo. 2. c. 24+) ſetting fire to any,.houſe, barn, or. 
out-houle, or to any: hovel, cockmow, or ſtack of corn,. 
ſtraw, .or wood, | is made felony, without, benefit *of 
clergy... ,... 4d ad ooo 46 NET ASuot 


Form., of an. inditment for ar/en, or houſe-burning. | 
The jurors, Sc. upon their oaths preſent, that 'A. B*\ 
late of, &t.' on the day, &c. in the year, £4 with forte and 
arms, between the hours, &c.' came into the' houſe of C. D. , 
fs &c. aforeſaid, in' the ſaid county, gentleman, (the faid- 
hauſe being. nk ly county) and with a ] ghted candle, 
which "the ſaid. A. Bo then and"thare held 'in þ#s band; Sc. 
of his malice farethought,« did Jaininſh Jet on fire"tbe'ſajg 
houſe, by which it was: 'thet:  theve entirely ' burnt ao "3 
and ſo the: ſaid\ AB. aw the'faid\day of; &c: in the ſome 
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year abovementioned, at, &c. aforeſaid, -in the ſaid county, 
voluntarily ' of | bis forethonght "ma; SITY did ſet on 
fire {and burn down" thi honſe 'aforeſard;-in the manner and 
form above mentioned, 'oguinft the prace "of 'our ſaid lord the' 
King, &+. | Sec. title*Buriing, *' ooo OD 


- 
- 


et voir ErVf RI at ÞÞ 119 Date PLE (1g Dori gf 
| (Frſer, in le maine, Burning in, the hand 3-is the/puniſh- 
ry goon that. have; the benefit: of: clergy,  Tirmes . 
ae, ®; | FARIN 11 6: 979 erryr 
Arſura, The trial of money by fire aſter it was coitied. 
In Domeſday we read, Reddit 501. ad arſuram, which' is 
meant. of lawful and a roved money, whoſe allay' was 
tried by fire. .Cowell,; ea. 1927, {1 126) F. 91 
; , Art, and, part,, Is a+term- uſed Jin» Scotlend- and: in the + 
North of England; when; gne:;charged with a' crime, in 
committing-the fame, was both: ai contriver' of and ated 
part in 4t,  3ITE L Sw £3 Ty ' » | 
Arthel, A Britt word, and more truly written arddet, - 
fignifying to vouch ; as if a man were'taken with ſtolen 
goods in his hands,, be was to be allowed a lawful arthel 
(or, vouchee).. to, clear. him of the felony, It was part 
of - the law. of 1Jewe! Dday. according to- whoſe laws 
every tenant holding of. any./other than of the prince or 
lord. of the fee,, paid a. fine: pro defſen/iore regia, which 
was called artan ardbel. The privilege of | arthel occafion- 
ing. a delay. and 'exemption of criminals from juſtice, 
provition was made. againſt it by. ſtat. 26 Hen. 8. '& 6. 
Cowell, ed. 1727. " An>13 A310 2) 70 069 
_Axticles.,o} region, ..By, whom and /bow ito be ſub- 
ſ{cribed,-ſee: ſtat, 1g £7. c. 12 fedt1 14 19 & 14 Car: 2. 
<..4+ Forithe, penalty for: maintaining doctrine againlt the = 
39 articles. ſee; ſtat. 7g £4. c.12% ſet, 27 
'Articuli cleri,.- Articles of the clergy, Are ſtatutes con- 
taining certain artic/es relating to. the church and clergy, - 


> 


and cauſes ecclebaſtical, - 19 £4. 2, and 14 Ed. 3. . 
Articuli Duper Chartas,.28. 24. x, fat. .3.. . 


Articulug, An artzcle or complaint, exhibi ed. way 


'of libel, in a. court chriſtian : Tometimes the religious 


bound' themſelves' ts obey * the' ordinary, without ſuch 
formal proceſs :.:As anno: dom, 1300 the prior and convent 
of Burce/ter ſubmitted themſelves to the official of Linco/n. 
Sc. —— Yued poſſint eos; et corum- 67, an per  onmen * 
cenſuram ecclefaſti.am ad omnium & fmgulorum premiſorum 
objervationem , abſque; articuliy,. ſeu; libel, petitione, & 'quo- 
yr Arepitsy juticiali: compeliere. Paroch. Antiq. p. 344. 
oo CHOW $65 1h Be EO ER $1 TI IT SS Lac 
;- Artificers, Are taken for ſuch as are maſters of their 


the cattle of :poultry o8 bf bhwa' | 
"Ver. 1, N®: xe. ot B. and by means thereot ſets | 


arts, or whoſe calling and SONTeny do confift| chiefly 
TOMS» Z : of 


A--8;£ 


of bodily labour : And if artificers or workmen, conſpire 

not to. do any work but at certain prices, &:. they are 

liable to penalties vi 198 ſtatute 2 & 3 £4. 6. c. 15. ,A 
n 


ſtranger artificer in London, fc. fall not keep aboye two 
ſtrangers ſervants; but he may have as many Eng 
ſervants and apprentices as he can get. Star. 24 Hen. 
Stat. 5.'Geo. v8. cap. 27. £®: *, If any perſon ſhall 
contraQt with, entice or okic t 

ſteel, braſs, or other metal, clockmaker, watchniaker, or 
any other artificer of Great Britain, to go ito foreign 
countries out of the King's dominions, and ſhatl be con- 


vited mo indictment, or information, in any of | 


the courts at W:iminfler, or at the afſizes or quarter ſef- 


frons, he ſhall be fined wy ſurn not exceeding . 1004 for 


the firſt offence, and ſhall be impriſoned three months, 
and till the fine be paid; and if any perſon having been 
once convift thalt offend apain, he Mall be fined at the 


diſcretion of 'the court, and impriſoned twelve months, 


and till the fine be paid. | TON 

$28. 2. No perſon ſhall be profecuted for the faid of- 
fences, unleſs the proſecution be begun within twelve 
months after the offence. | | | 

Seft. 3. If any of the King's ſubjets, being fuch ar- 
trficers, ſhall ga into any country out of his Majeſty's 
dominions, to exerciſe or teach the ſaid, trades to foreign- 
ers ; and if any of the King's ſubjes in any ſuch foreign 
country, exerciling any of the ſaid trades, ſhall not return 
rnto this realm within. fix months after warning given by 


the ambaſſador, miyiſter, or conſul” of Great Britain, in 
the country where ſuch artificer ſhall be, or by -avy 
perſon authoriſed by ſuch ambafador, &s. or by one of 
_ the fecretaries of ſtate, and from-thenceforth inhabit within 
this realm ; ſuch perſon ſhall be incapable of taking any 
KEACYy or of being an executar -or adminiftrator, and of 

Se. within this kingdom by deſcent, 


king any lands, 
deviſe or purchaſe, and ſhall:forfeit al} lands, goods, &c. 


within this kingdom to his Majeſty's uſe, arid hall be 


deemed an alien, and out of his Majeſty's po teQtion., 
- Set, 4. Upon complaint made upon os 


before any 


4 
q 


”, 


y 
d 


any artificer in wooh, iron, | 


| 


| Aireftruum, (4rchbiflerium 
| alcyſterium, architrium) Is a Greek word, and fignifies a 
.. } monaſtery. It often qreurs in our old hiſtories. Dy 


A $ 8 


. Aſccnſvzium, Steps -by which one aſcends. Brevjs, 
{cala, non labgrivfa, tribus tqn:iun diſtint?a alcenorilg, 
Petrus Blafenſis. Cowell, © n- 4 

cr iterium, atiſerizm, 


I Pr fre. | | 
| 2th. Pot-afhes, 2 . & M. ef. 2. c.4. ef, 39. 
\ Wood 'or Soap Aﬀtes, 4 I”. & c& 5. ſett.2. And 
| Ger man Peart-afhes, to what duties liable, xo & 11 J//. J 
| C. 21. feft, 4%. - 

Aſt. ch, or Afath, Was a cuſtom of purgation, uſed 
of old in YYaler, by which the party accuſed did cleay 
' himſelf by the oaths of three hundred men, It j; 
mentioned in ancient MSS. and prevailed till the time of 
\ Hen. $. when it was abrogated, 3 Hen. 5, cap. b, 
| Spelman. Cowell, © Wl | i 

- Afſart, ( Aſſertum) Is derived from the Fr. affartir, to 
, make pain, according to Manwd. Afſartum- eft gut 
 redattum eft ad culturam, Fleta, liþ. 4. cap. 21. And 
the word offartum is by Sfelman derived from exertum, to 
pull up by the roots ; for ſometimes it is wrote eſirt, 
Others derive it from exaratum, or exartum, which fip- 
nifies to plough or cut up. Adanwod, in his Fore 
Laws, ſays it 1s an offence committed in the foreſt, by 
pulling up the woods by the roots, that are thickets and 
| coverts for the deer, and making the ground plain as 
arable land: this is efteemed the greateſt treſpaſs that can 
| be done in the foreſt to vert or veniſon, as it contains in 
it waſte and more; for whereas waſte of the' foreſt is but 
| the felling down the coverts which may grow up again, 
 aſſart is a plucking them up by the roots and utterly de- 
' {troying them, ſo that they can never afterwards ſpring 
up again. © Ant this is confirmed out of the Red Rookin 
the Exchequer, in theſe words Afſarta vero dicuntur 
gue apud Tfidorum occifiones nuncupantyr, quande foreſle 
 nemera vel dumeta, paſcuis & latibulis ferarum apportuna, 
| ſuceicwntur + quibus fuccifis & radicitus avuſs, terra ſub- 
 vertitnr & excolitur,— But this is no offence if done 


juſtice of peace; that /any perſon-is-endeavouring to ſeduce} with licence; and a man may by writ of ad BE damnum 
3 


any ſuch artificer, or that any ſuch artificer bath con- 


traced, or is preparing to: gq out of his Majeſty's domi- 
efhag ; ſuch juſtice may ſend his 
warrant to: bring the perſon comphined of before him, or 


nions for the purpoſes aſor 


\ fue out a licerice to affart ground in the foreſt, and make 
it feveral for ti.lage ; Reg. Orig. 257 Hence. lands are 
| called aſſerted + and' formerly affart rents were paid to the 
crown tor foreſt lands afarted. Stat. 2:2 Car. 2. «6. 


before ſome other juſtice z'and if it ſhall appent by the EF Aſartments ſeem to be ufed in the ſame ſenſe in Ret. Par!.. 


oath of ane witneſs, or by confeffion, that h 


eurity to the King, not to depart out of his 


be impriſoned till ſecurity be given. 


Seat. 5. If any of the 2bove offences ſhall be committed 


was guilty 
of any of the faid offences; ſuch 'juſtice may bind him 
0 appear at the next aſfizes or quarter ſeſſions 3 and if 
ſuch perſon ſhall refuſe to give ſecurity, the juſtice may 
commu him to goal till the next aflizes or quarter ſeſhons, 
and until he ſhall be delivered by due courſe of law ; and 
if -any ſuch artificer ſhall be convict upon indictment of 
any ſuch promiſe, contra&t or preparation to go beyond 
the ſeas for the purpoſes aforeſaid ; he ſhall on enelng 

jeſty's do- 
minions, as ſuch court ſhall think reaſonable, and ſhall 


m Scet.gnd, the ſame ſhall be proſecuted in the court of 


zuſticiary or the circuits there. 


Arundjnetum, A ground or place, where reeds grow. 


1 nfl, 4- And is mentioned-in-the bdok of Domeſday. 


Arvil-ſupper, A feaſt or entertainment made at fu- 
nerals in the North part of ' England: arvil bread ts the 
at funeral ſolemanities. * Cowell. 


bread delivered to'the 


And arvil, arval, arfal, are uſed for the burial or ſuneral 


rites ;z as, 


Come bring my jerking Tibb, I' to the arvil, 
Yon man's dea feuy ſeoun, it makes me marvil, 


Yorkſh. Dial. p. 58. Cowell, ed. L727%, 


: % - 


| Of affart. may read more in Cromp. Furiſd. p. 203 
| and Chairs < Fa efte, anno © Hen, 3. 1 ras, 
part 1 p. 171. Cowell. an FR Sc phe 

| AFſault and battery, Aſault is derived from the old 
' Latin word afſultus, that 1s, a leaping on, or from'the 
French verb af/eiler, to attack, and fignifies an attempt 
or offer, with force and violence, to do a corporal hurt 
' to-another ; as by ſtriking at him without a weapon ; 0r 
| preſenting a gun at him; at ſuch a diſtance to which the 
gun will carry ; or pointing a, pitch-fork .at him, ſtanding 
within the reach of it; or by holding up one's fiſt at him ; 


þ or by any other ſuch like a&, done in any threatenin 


' manner. 1 Hawk. 133. Battery, (from the Fren 
 battre, to ſtrike, or from the Saxon batte, a club) ſeems 
to: be, when any injury whatſoever, be it never ſo {mal} 
is actually done to the perſon of a man, in an angry or 
 revengeful, or rude or infotent manner ; as by ſpitting 
- in” his face, or any way touching him in anger, or vI0- 
lently juftling him out of the way, and the like, x Hawt. | 
2 4+ Fe TT : 

| thy injury whatſoever, be it never fo ſmall, being 
' atually done to the perſon of a mon, in an angry or re- 
vengeful, or rude or infolent manner, as by ſpitting 1N 
his face, or any way touching him in anger, or violently 
1 juſtting him” out of the way, are batteries m the cye 

f the law. 6 Med. 149, 272. 1 Med. 3. 3 Lev. 40% 


Arura, Pro gratura, Ploughing': Una arura, one | 1 Hawk. P. C. 134. 


day's. work at the plough. Tenet m bondagio et debet 


anam aruram in yeme, et unam ſurtulaturam. Parc 


Antig. p. 401. Hence in Hiltfhire, to ear 1s to plough, 
aud an cearmg is a day's ploughing. In which ſenſe the 


| But to hay ones hand gently on another, whom an of- 
: ficer has a warrant to arreſt, and to tell the officer that 
this is the man he wants, is not a battery. 2 Ral. Abr. 
546. 1 Hawk. P.C. 134. | 


words 2 % in. many parts of the Old Teſtament, as | So'if two'by conſent play at cudgels, and one happens 


Gen, xlv. 


Caroell. 


hg 


+» Qeut. xxi. 4 1 San. viii. 8. 12, &c. 


to hurt the- other, as their intent was lawful and _ 
| mendable, if promoting courage and aQivity, it mr 


. 


—— I 88 

ſ-em to- amount. to battery. Dalt, c. 22. Bro. Coren.' 
_E 7 A. lays his hand on : his ſword, and lays, that if it 
were not afſize time 1 would not take ſuch language from you, 
that js no aſſault z for it is plain he did not deſign to do 
him any corporal hurt at that time, and a-man's antention 


muſt operate with his a@ in conſtituting 'an affaule..| 


ans agreed, that at this day no words whatſoever, 
be they never ſo provoking, can amount to an aſlault, nut- 
withſtznding the many ancient opinions to the contrary. 
1 Hawk. P. C 134- 30 | 
| Every battery includes an affault ; therefore if the de- 
fendant be found guilty of the battery, it is ſufficient. 
Salk, 384 1 Hawk. P. GC. 124. | 

So if = ſoldier hurts another by diſcharging a gun in 
exerciſe, th 
be done without ſufficient caution, he is liable to an aftion 
at the ſuit of the party injured. ob. 134. 2 Rol. Abr. 


548. 


1. In what caſes aſſau't and battery may be juſlified, and 
pleadings. Mira on 
- 2, How aſſault and battery are puniſhed. 

1. In what caſes aſſault and battery may be juſtified, and 
pleadings. | + Ys Hue 


A perſon may juſtify an aſſault, in defence of his per- 
ſon, or of his wife, or maſter, or parent, or child within 
age ; and even a wounding may be juſtified in defence of 
his perſon, but not of his poſſeſhons. 27 Salk. 46. 

And where 2.man in his own defence beats another 
who firſt afſaults him, he may take advantage thereof, 
both upon an indictment and upon an aRtion ; but with 
this difference, that on an indiQtment he may give it in 


evidence upon the plea of Not guilty, but on an aftion | 


be muſt plead it ſpecially. 1 Hawk. 134. | 

IF an officer, having a warrant againſt one who will 
not ſuſfer . himſelf to be arreſted, beat or wound him im 
the attempt to take him, he -may juſtify itz fo # a parent 
in a reaſonable manner chaſtife his child, or maſter his 
fervant, being aCtually in his ſervice at that time, or a 
fchoolmaſter his ſcholar, or a gaoler his priſoner, or even 
a huſband his wife z or if one confine a friend who is mad, 
and bind and beat him, &c. in ſuch manner as is proper 
in his circumſtances; or if a man force a ſword from one 
who offers to kill another ; or if a man gently hy his 
hands on another, and' thereby ſtay him from inciting a 
dog againft a third perſon 4 if | beat one (without wound- 
ing him, or throwing at him a dangerous weapon) who 
wrongfully endeavours with violence to diſpoſſeſs me of 
wy lauds or goods, or the goods of another delivered to 
me to be kept for him, and will not deſiſt upon my lay- 
ing my hands gently on him and diſtarbing him ; or it a 
man beat, wound, or maim one who makes an affault 
upon his perſon, or that bf his wife, parent, child, or 
maſter; or if a man fight with or beat one who attempts 
to kill any ftranger; in theſe cafes it feems the party may 
as or aſfault and battery. See 1 Hawk. P, C. 130. 
and the feveral. authorities there cited, 


And on an indiftment the party may plead Not guilty, | 


and give the ſpecial matter ir» evidence z but in an aCtion 
on the caſe he muſt plead it ſpecially. 6 od. 172. 

In battery the plaintiff declared, that on fuch a day 

| the defendant affaulted and beat his wiſe ; this aftion was 

brought by the hy/baud after the death of his wiſe, 'and it 

| being a perſonal wrong, is dead with the perſon ; and if 

had been living) the huſband alone could not have the 


action, becauſe damages would ſurvive to the wife. 
Yelv. 89. | Aeon | 


la an ation. of affault, the plaintiff declared quod cunr | 


| the defendant ſuch a day, &s. bin the atoreſaid: plaintiff 

did beat, which-is only a recital, and not an- expreſs alle- 

gation that the defendant did beat him; and/for this pur 

| the caſe of Sberiff and Bridges was cited, Mich. 3) E1.2. 
where fuck a declaration was: held ill; but! yet the decla- 

ration in; the . principal cafe was' held good. Paſeh. 12 

Fan. Gadd. 251; Shorley's Caſe. 2 Buit. 215, reported 


| 
* : 
> * [ 


s cannot amount to a battery, though if it | 


G 


4D 


by the name of Sh-rland verſus Heaton, whete the decla- 
ration was held iff ; but if it had been ga>4 com, the plain- 
tiff being in pace domini regts,, Wc. the defendatrt 4id af- 
ſault him, this bad been good, becauſe it is relative to the 
quod (wm, which always preſyppefeth fotne ſubſequent 
matter. - * SR oe age AA atF) ol vy COR 
In-an aQtion of battery the deferidant pleads, that he 
was maſter of a ſhip, and that "the" plaintiff beitig his 
carpenter and ſer vant in the ſhip, negle@ed his duty, and. 
gave him ſaucy language, and therefore #oderate caftigavit ; 
plaintiff replies non moderate cafiipavit, and ifſoe joined ; 
verdift was given for the- plaintiff; atid- in art arreſt of 
judgment it was inſiſted, that a non moderate -caſtiyavrit was 
not a pertinent negative, the proper iffue being immnmoderate 
aqffigevit but"the court held it well _etiough, eſpecially 
after verdiQ.'” 1 Sid. 444. 2 Ktb. 623; 1 Ye. yo, 
In affault and battery, the defendant pleaded Not guilty, 
' and afterwards, before- the record of 1f privs was ſealed, 
he would confeſs the aQtion ; but adjudged, that it caine 
too late, though all the prothonotatics were of a contrary 
inion. Hob. 221. Pr 0, | 72 
"Aſailt,' &c. the defendant pleaded, that termpore que, 
&c. he was ſeiſed: of ſuch rectory in fee, and that rhe 
corn growing in the place was ſevered from the nine parts, 
and that he came into the ground to carry 'away the 
tithes, and in defence thereof, and to hinder the plaintiff 
from taking it, he ſtood there to defend it, arid if an 
hurt wag done, it was of bis own wrong ; the plainti 
replied, de inja'ia fus propria abſque tati cauſa; atid upon 
demurrer to this replication, the plaintiff had JUCgENt, 
becauſe by bis declzration he did not chim any thing in 
the foil or in the corti, but only damages for the affavlt, 
&c. which is collateral to the title ; but if he had claitned 
a title, Ec. and the defendant had pleaded any riatter to 
deftroy ſuch title, there the plaintiff inſt =_ ſpecially, 
and. not plead generally #b/que tali cauſa. Teiv. 1 5 EM 
In battery, &c. the ation was laid in Zondin, when in 
truth it was done at Uzbridge ; the defendant pleaded, that 
on fach a day and year, the plaimiffF at B. in the count 
of 8. 55 an ailaylt upon w Ian; | and. pleade 
de imjurid fua propria, and traverſed, that he was guilty ia 
Londen ; this was adjudged a good plea. Cold. T 
In an action of affaniit and battery, and wounding, it 
was laid with a mutllevit & finiftr bra fregit. ita roy 


aſſes fimiftri brachii amifit; to this the defendant pleade 
de ſon aſſault demeſne ; and on demurrer it was fhewn for 
 caufe, that this being a heinous battery, and amounting 
h \ | 

' to a- mayhem, he ſhould have fhewed to the court, that 
. the affault was with fuch violence, that he could not other- 
wiſe defend himſelf but by maiming the plaintiff; and 
the pleading ſhould have been, that plaintiff mayzbemaſſet 
&& wulneraſſet the defendant nit, &c, But the Ecurt 
held the plea good, and that ic was a matter upon evi- 
dence, whether the aſſault were proportionable to the 
| battery ; for if it were not, the iffue would be for the 
plaintiff; althovgh che plaintiff did make the firſt affault, 
it will not juſtiſy every beating, but it muſt te fuch a one 
as may draw a probable danger and: fear ' w__us the perſon 
'upon whom'it is made. 1 $74. 246. 1 Keb. 884, 921, 
'8. C. See Cro. Fac. 25r. 3 Lev. 251 Jn Liv. 403. 
'1 Zutw. 925.' 2 Inſt. 3216. 2 Hawk P.C. 159. 

' tn affanit, &c. the detendant pleated for affair demeſn+; 
| the phamvif® replied, thet- he was ſervant to Mr. Sardis, 
[to Jook aſter his horſes, and that the defendatnt wenld 
| have beaten one of them, but that the plaintiff Jaid his 
hands on the defendant in defence of the horſe, and there- 
| upon the defendant affavited him : the defendant rejoined, 
' that he was ſervant to Mr. Rzidler, who was feifed in fee 
of a cloſe ealled Darzs Chſe, which was we'T ferred, and 


| that he ſeeing one Payton, another of Mr. Sandys's ſervants, 


' artempting to leap over .the ſence on hurk back, forbid 
him, afid- endeavoured” to hinder him; and that the 
; plaintiff coming to #{hiſt- Paytoz, affaulted* the defendant, 
| who defended himſclf, and' traverſed, that he' was guilty, 
fc but in Davis Grote, &c. and upon demurrer, it 
was objeQted_ to' the rep'ication, that the plaintiff did not 
poſitively alledge, that the defendant d:d beat him, but only, 


that he wou'd have beaten him ; but notwittftanding this 
; 6xception, the defendant had judgment.” Nv; in this 
| TE po tdnnry JT caſe 
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f« the plaintiff juſtified as a ſervant in defence of his. 
maſter's goods, and the defendant juſtified in defence of 
his maſter's poſſeſſion 3 and it was held, that a ſervant 
may juſtify a battery in defence of his perſon, but not of 
his goods. 2-Lutw. 1481. Wa fs 

In affault, &s. the. defendant pleaded ſex afſau't de: 
meſne,-and the plaintiff replied, that he was ſtanding at 
his gate, ang that the defendant being on Yrſeback, of- 
fered to ride over him, whereupon he 7.&liter aſſaulted 
the plaintiff in defence of himfelf, gue ef! eadem, Sc. and 


on demurrer to this replication, it was adjudged to' be ill, | 


becauſe he thereby had confeſſed that he had made the 
firſt aſſault z, for he ſhould have pleaded molliter manus im- 
Poſuit to hinder the riding over him. 1 Lev. 282. 4 Sid. 
441. » Mod. 3Þ. 2 Keb. 597. 

In treſpaſs for aſſault and battery, the defendant juſti- 
fies by a molliter impoſuit manus for due correction. of the 
defendant as his ſervant, and pleads over, that ſince that 
time the plaintiff exoneravit £& relaxavit (without ſaying 
per ſcriptum) to the defendant the ſaid matter; to this 


plea it was demurred for doubleneſs ſpecially ; and the | 
opinion of the court was, that it was double ;, for though | 


the releaſe be not ſufficiently pleaded, yet it is pleaded ſo 
as iſſue be taken upon it, which will make it double. 
x Sid. 375. 1 Keb. 661. S. C: ns 

Aſſault, battery, and wounding ; the defendant pleaded, 
that he was conſtable of B. and for ſuch a miſdemeanor 
done by the plaintiff he laid his hands on him, and put 
him into the ſtocks gue «gf eadem tranſgreſſio ; and upon 
demurrer to this plea, it was adjudged for the plaintiff, 
becauſe the defendant did-neither plead Not guilty, nor 
juſtify the wounding z but if he had pleaded, that the burt 
which the plaintiff had was of his wrong, this had an- 
fwered all. Cro. Eliz. 93.. Jt 

In affault, &c. the defendant juſtified by a molliter manus 
ampoſuit on the plaintiff, who entered his cloſe ; and upon 
a demurrer, it was adjudged no good plea, becauſe the 
plaintiff did not ſhew what eſtate he had in. the cloſe, or 
on he did endeavour to turn the defendant out. Adoor 

40. qe ” 

In afſault, battery, and wounding ; the defendant pleaded 
| fon aſſauſt demeſne ; and upon a demurrer to this plea, it 
was adjudged ill, becauſe the defendant cannot juſtify the 
wounding by this plea ; but this may be ſtill a queſtion, 
for the*ground of the aCtion is the treſpaſs, to which this 
is a proper plea. Sid. 246. 

Aſſault, battery, and wounding, &c. the defendant, as to 
the wounding, pleads Not guilty, and as to the reſt, he 
juſtified by virtue of a ca. /a. againſt the plaintiff, and a 
warrant thereon, and that he to arreſt the plaintiff mol- 
liter manus 1mpoſuit on him, and that he did take and 
rmmpriſon him,. gue guidem molhks impoſitia manuum, is the 
ſame aſſault and battery of which the plaintiff comp'ain- 
ed; and upon demurrer it was objeed, that molliter 


 manus 1mponere was too ſoft a juſtification for battery ; the | 


defendant ought to have pleaded Not guilty as to that ; 
and that it was ſo adjudged in Stony and Calvert's Caſe, 
Hull. 2 I. 3. Rot. 759 in C. B. It is true, Serjeant 


Levinz, who reports the principal caſe, tells us, that mol- | 


iter manus impinere is a battery, if the defendant hath 
nothing to excuſe himſelf for ſo doing, and that moſt of 
the precedents are as this is;. though in ſome the battery is 


patticufarly anſwered, and that would be the ſurer way of 
pleading. 1. Lutw. 925. 


2. How aſſault and battery are puniſhed. 
'The wrong-doer is ſubjeEt both to an aCtion at the ſuit 
of the party, wherein he ſhall render damages; and alſo 


to an inditment at the ſuit of the King, wherein he ſhall | 


be fined according to the heinouſneſs of the offence; 
v Hawk 124. 

An afſaulting or threatening a counſellor at law, or at- 
torney employed in. a cauſe againſt a man ; or a juror giv- 
ing-verdict againſt him; or his adverſary for ſuing him, 
. Ec. is puniſhable on an indictment, by fine and impri- 

ſonment, for the contempt. x Hawh. 58, 


Stat. 8 & g I. 3. cap. 11. ſintituled, An af for the 
better pretenting frivolous and vexatious ſuits] enaCts, that 
where. there are ſeveral defendants 


” any action. of al- 
A | 
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ſalt, &c, and. one or more acquitted, the /perfon' ſo xe. 
quitted ſhall recover coſt, of ſuit, unlels the judge certiſy 
that there was a reaſonable cauſe for maxing ſuch perfor 
a defendant or defendants to ſuch ation. © ws 

Stat 9 Ann.” cap. 16 - Aſſaulting a privy-counſellor in 
the execution; of his officey is felony without benefit of 
clergy. + | | | | 
, Ss, 6 Gev. 1. c- 23. ſef. 11. If any perſon ſhalt 
* wilfully and malicioufly aflault any perſon or perſons in 
|the public ſtreets or highways, with an intent to tear, 
ſpoil, cut, burn, or deface, and ſhall tear, ſpoil, cut, 
burn, or deface the garments or cloaths of ſuch perſon or 
perſons, then all and every perfon' and perſons fo of. 
fending, being, thereof Jawtully convicted, ſhah be ad- 
judged to be guilty of feleny; and the courts before 
whom ſuch offender ſhall be tried, ſhall have full 
and authority of tranſporting ſuch felons for the ſpace of 
ſeven years. ; | 
| Stat. 75 Geo. 2. cap. 21. Aſſaulting with intent to rob is 
made felony and tranſportation. 


Indiatment for an affault. 


The jurors for our lord the King upon their oath preſent, 
that ——— of — #n the ſaid county — on the 
day of in the year of the reign of 
our ſovereign lord George the Third, &Cc. at ——_— qfort. 
ſaid, in the county aforeſatd, in and upon then and 
there being in the peace of God and of our ſaid lord the King, 
with force and arms an aſſault did make, and him the ſaid 

then and there did beat, wound, and evil-intreat, 
and then and there to him other enormous things did, to the 
great damage and hurt of him the ſaid and to the evil 
example of all others offending in the like kind, and again! the 
peace of our ſaid lord the King, his crown and dignity, 


Aſſap of weights and meaſures, (from the Fr. Eſay, 
7. e. a proof of trial) Is the examination of weights and: 
meaſures, by clerks of markets, &c. Reg. Orig. 279,— 
Ac offiſam et aſſayam panis, vini et cerviſie. Paten. 37: 
H. 8. "Tha. Marrow. Cowell. © 

_ Aſſayec of the King, ( Afayator Regis) An officer of | 
the King's mint, for the trial of Gilyer ; he is indifferently 
appointed between the maſter of the mint and the mer- 
chants that bring ſilver thither for exchange. Anno 2 H. 6. 
cap. 12. veſſels of gold ſhall be aſſayed. 28 Ed. 1. c. 20. 
and 18 Car. 2. c. 5. Mandatum eſt Will. Hardel 
| ves quod convicatis in praſentia ſua omnibus moretariisy 
aſſay atoribus, cuſtodibus, operarits et aliis minifiris de Cam- 
 biis Regis London & Cantuar. per viſum et te/{tmonium 
ulorum provideat, quod tot & tales operarii fint in pradittis 
cambiis, qui f ciant ad operationes Regias faciendas, ne Rex 
pro ra ujuſmodi mini/lrorum dampnum incurt at. Clauſe 
17 Hen. 2. n. 8. : | ; 
7 Aijapers, Ot plate made by gold{miths, 8&c. Theſe are 
' for aſſaying and marking thereof; of whom, with their fees, 
and how the aſſay offites are regulated by ſtatute, fee 12 
G. 2. c. 26. and titie Goldſmiths. | 

Ajjavſiare, A word uſed in old charters for to tak 
ſellow-judges. Henricus Dei gratia Rex Angl. &c. diledto 
et fideii ſuo Nicholao de la Tour falutem. Sciatis quad 
conflituimus v9s juſticiarium noſtrum una cum hiis quos vobis 
duxeritis aſſayſiandos ad afſiſam neve diſſeiſme capiendam- 
| Cartular. Abbot. Glaſton. MS. f. $7: 
Aſſccurace, (Ab/ſecurare) To make ſecure by pledge*, 
' or any ſolemn interpoſition of faith. In.the charter of 
* peace between Hen. 2, and his ſons, this word 1s men- 
' tioned. Hoveden, anno 1174+ TT FS 
Acmbip unlawſul, From the Fr. aſſembler, 7. e. 98- 
 gregare, to flock together. It is the meeting of three or 
more perſons to do an unlawful act, although they do it | 
not : as- to aflault or beat any perſon ;- enter into houſes, or 
lands, &c. W2f. Symb. part. 2. ſet. &5. Their meeting 
' and abiding together makes the crime, where they do not 
:cxecute their intentions : if the intention be to redreſs 
public grievances, and be executed, it is adjudged trea- 
ſon. 3 in/t. 9. In the reign of King Ed. 6: a law was 
made declaring it treaſon for twelve perſons, or more, t& 


| aſſeble toge (mers to Ms 0nd IPE of the —_ 


or to oher the lawsy fc. and that it ſhould be 
felony to attempt to deſtroy parks, pu!l down houſes, in- 


rouncil, 


' es, &c. if 
Dnclamation made by a juſtice of peace, mayor, of ſhe- 
riff: but this was ſoon repealed, though it ſeems to have 

: :(e to the late riot at ;. which ordains, that where 
given I! . 
twelve perſons, or more, unlawfully aſſembled, continue 
together an hour after proclamation to depart, they ſhall 
be guilty of felony. © Stat. 1 Geo. 1. c. 6, See Religious 
aſſembly, and fiat. Fats 

Aſſenty or Conſent. To a legacy of goods, the aſſent 
of the executor is neceſlary, before the legatee may take 
the ſame ; but to a-deviſe of - Jands that are freehold, it 18 
not required. | | þ AN" 6h 

The aſſent of an executor to a deviſe of a legacy, or of 
any perſonal thing, is ſo neceſſary, that if the legatee to a 
deviſe take the thing without the delivery and aſſent of 
the. executor, he may have an- ation of treſpaſs againſt 
them. MKeilw. 128. Dyer. LA 7:14) 

But ſuch an aſſent will not make a deviſe of a perſena! 
thing good, which-is void in itſelf ; as for inſtance, the 
tefator having a term of years, as exrcutor to another, 
deviſed it to a franger, and made his fon executor, and 
died ; the deviſee entered by the affent of the fon, and 
aſterwards he, as executor to his father, re-entered upon 
the deviſee ; and adjudged, that his entry was lawful,” be- 
cauſe the deviſe to this /ranger was void, for an execu- 
tor cannot deviſe that to another which he hath as executor, 
becauſe he hath it not in his own right, but for the uſe 
of his teſtator ; therefore an aſſent to a void deviſe muſt 
be alſo void. Plowd. Comm. 525. 

The Common Law takes notice of the afſent of the ex- 
ecutor to the legacy, and doth give him time to conſider of 
the value of the goods, and ſtate of the debts 6f the teſta- 
tor, that he may pay a legacy with ſafety; the executor 
being to pay debts before legacies. Perk. 570. 

No property can be transferred to the legatee without 
the aſſent of the executor ; but if the executor doth once 
aſſent to the legacy, the legatee hath ſuch'a property 
veſted in him, that he may take it, though the executor 
revoxes his aſſent afterwards. And there may be an a/- 
ſent implied, as well as expreſs; as if the executor offers 
the legatee money for what is bequeathed him, or dires 

_— to the legatee to buy it, &'c. Plowd. 543- 4 Rep. 
20, 

In treſpaſs, &c. the caſe was, that the teſtator being 

poſlefled. of lands, which he held upon ſeveral teaſes, fome 
of which were in the dioceſe of the archbifbop of York, 
and ſome in peculiars, deviſed all thoſe leafes to his ſon, 
and made his daughter executrix, who was then an 7- 
fant ; the mother took out adminiſtration durante minore 
etate of the executrix in the peculiar, where her huſband 
died, and granted the reſidue of the term of the lands 
there to the plaintiff; the queſtion was, whether the a/- 
ſent of an adminiflratris, durante minore etate, was good to 
the deviſc of a term, or whether the affent of the executrix 
herſelf, though an infant, was neceſſary ? The Chief Juſ- 
tice Anderſon held, that an infant at the age of eighteen 
might aſſent ; but the court doubted whether the affent of 
an adminiſtratrix was good or not. Cre." Eliz.'719. 

The teltator being poſiefied of a erm of years, deviſed 
the ſame to his daughter for ſo many years as he ſhould 
live, remainder to F. S. and made his daughter's huf- 

| band executor, and died ; the executor ſome time after- 
wards declared, that if his wife was dead, his eftite in the 
lands was ended ; adjudged, that this was a ſufficient af- 
ſent to make him take the term, in right of his wife, as 
a deviſe; but if he had not made ſuch a declaration, he 
might have taken it as executor, and not as a deviſee, 
and by conſequence might have enjoyed it, if he had ſur- 
ned his-wife." March 137, Adjudged, that the ſpiritual 
court may compel an executor to aflent to a legacy, and 
lo may a court of equity. Afarch 97. | 

quity: 97 

<fefſ92s, T hoſe that -afes public taxes. Two in- 
race in every pariſh were afſzfirs for the royal aid, 

eve 


ry perſon according to the value of his eſtate. 

__ 16 & 17 Car. 2. There are affefſments of pariſh 

utes, for raiſing money for the poor, repairing of high- 

va Sc. made-and levied by rate on the inhabitants z 
OL. I. NO 16 | 


they continued together: an hour after | 
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as well as aſſeſſments of public taxes, ' £5, See. Aſſiſo;s, 
Bridges, Highways, Land-tax, Paving, &c. and Paoz. 
Aﬀets. . All thoſe goods and chattels which; belonged to 
the teſtator at the time of his--death, in: aby part. of the 
world, and which do come to the hands of the executor, 
ſhall be af/ets (from the French afez, enough) or ſuffi- 
cient goods and chattels to-make- the executor chargeable 
(as far as the ſaid goods and 'chatt?ls extend) to a creditor 
or legatee. 6 Rep. 47. Termes de la L'Ye © | 
Aſſets are real or perſonal ; where a man hath lands in 
fee ſimple, and dies feiſcd thereof, the lands which come 


to his heir are af/ets real : and where he dies poſſeſſed of 


any perſona! cſtate, the:goods which: core to the execu- 
tors are; 4//ets” perſonal.  A/ets are alſo divided "into aſſets 
per deſcent, and aſſets enter -maines ; aſſets by deſcent is 
where a perſon is bound in an obligation, and dies ſciſed 
of lands which deſcend'to the heir, the land ſhall be a/-_ 
ſets, and the heir ſhaff be charged as far as the land to him 
deſcended will extend : a//ets enter maines, is when 2 
man indebted makes executors, and leaves them ſufficient 
to pay his debts and legacies ;, or where ſome commodity 
or profit afiſeth to them in right of the teſtator, which are 
called affets in their hands. 'Termes de la Ley. 


I. What ſhall be aſſets by deſcent in the hands of an heir 3 
and what not. | 


2. That ſhall be offets in the hands of 
adminiſtrater. 


3. Pleadings in caſes of real and perſonal aſſets. 


1. TV hat ſhall be afſets by deſcent in the hands of an heir 
and what not. | 


| Where the anceſtor enters into a bond, and dies ſeiſed 
of lands i» fee, which deſcend to his heir as ſuch, thoſe 
lands are real aſſets, aggd liable to ſatisfy the debts of the 
anceſtor, and they are called aflets by deſcent ; and for- 
merly the aw was, that if the heir had ſold or aliened 
the land” before the bond was put in fait, 'the debt was 
loſt ; to prevent which, by ſtatute 3 & 4 Will. & M. 
c. 14. fee. 5. 'it is enacted, that * where 'any heir at 
law ſhall be liable to pay the debt of his anceſtor, in regard 
of any lands or tenements deſcending to him, and- ſhall 
alien the-ſame before any ation brought, ſuch heir at faw 
ſhall be anſwerable for fuch debt in an aftion of debt, to 
the value of the land by bim aliened; in which caſes all 
creditors ſhall be preferred as in aQtions againſt executors z 
and ſuch execution ſhall be taken out upon any judg- 
ment obtained againſt ſuch heir, to the value of the 
land, as if the fame were his own debt, ſaving that the 
lands, bona fide aliened before the aCtion brought, ſhall 
not be liable.” 

Set. 6, ** Where any aCtion of debt upon ſpecialty is 
brought againſt any heir, he may plead 7iens per diſcent 
at the time of the original weit brought, or the bill filed ; 
and the plaintiff may reply, that he had lands, tenements, 
or hereditaments from his anceſtor, before the original 
writ brought, or bill filed ; and if upon iflue joined it be 
found for the plaintiff, the jury fhall enquire of the value 
of the lands deſcended, and thereupon judgment ſhall be 
given, and execution awarded ; but if judgment be given 
againſt ſuch heir by confeſhon of the action, without con- 
felling the aſfets deſcended, or upon demurrer or nihil dicit, 
it ſhall be for the debt and damages, without any writ to 
enquire of the tenements deſcended.” 

Seft. 75. * Every deviſee made liable by this at ſhall be _ 
chargeable-in the fame manner as the heir at law, not- 
withſtanding the lands deviſed ſhall be aliened before ac- 
tion brought.” — © 

By the Common Law, a truſt of lands, deſcending 
upon an heir, was not aflets even in equity ; but now by 
flat. 29 Car. 2. c. 3. it is enacted, that * if any ce/tni 
que truſt die, leaving a truſt in fee-fimple to deſcend to 
his heir, ſuch truſt ſhall be taken to be aflets by deſcent, 
and the heir ſhall be chargeable with the obligation of his 
anceſtors, by reafon of ſuch affers, as fully as if the eftate 
in law had deſcended to him, provided that no heir ſhall, 
' by any kind of plea or confeſſion of the aftion, or ſuffer- 


an executor or 


ing judgment by ment dedire, or any other matter, be 
| Aaa _charge- 
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chargeable to pay the condemnation out of his own eſtate, 
but execution ſhall be ſued of the whole eſtate, ſo made 
aſſets in his hands by deſcent, in whoſe hands ſoever it 
ſhall 'come after the writ purchaſed. | | 

«© Eſtate pur auter vie ſhall be aſſets in the hands of 
the heir, if it come to him by reaſon of a ſpecial occu- 
paney ; and where there is no ſpecial occupant, it ſhall 
go to the executors or adminiſtrators of the party that had 
the eſtate thereof by virtue of the grant, and ſhall be af- 
ſets in their hands.” 
© "The father bound himſelf and his heirs in a bond, and 
died, leaving iſſue two ſons ; the eldeſt of them entered 
on the lands as heir at law to the father, and he died 
without iſſue, and- then. the youngeſt ſon entered; and in 
an aCtion of debt brought againſt him upon this bond, it 
was adjudged, that he thould be charged with aſſets as heir 
to his father, notwithſtanding the intermediate deſcent of 
the lands to his elder brother. Dyer 368. _ 

So where the father ſettled his lands to the uſe of him- 
"ſelf for life, remainder to his e/dz/? ſon in tail male, re- 
verſion to his-own right heirs, and died, leaving iſſue 
two ſons; the eldeſt, who was tenant, in tail, entered, 
and had iſſue one ſon, and died, which ſon died without 
iflue, ſo that the eſtate tail was ſpent ; then the younge/t 


ſon of the father entered : adjudged, that theſe lands ſhall 


'be aſſets in his hands to anſwer the father's debts; and 
the ſole queſtion was, whether he ſhould be. charged as 
heir to his father, without naming the intermediate de- 
ſcent to his elder brother and nephew. g Lev. 286. 

A leaſe was made, rendering rent to the leffor, his heirs 
or aſſigns ; the leſſor died, and his executor received the rents 
for ſeveral years after the death of the leſſor ; this ſhall 
not be aſlets, becauſe it belonged to the heir. Dyer 361. 

A reverſion in fee expeCtant upon an eftate-tazl ſhall 
-not be aſſets, becauſe it is in the power of the tenant in 
tail in poſſeſſion to bar-it when he will ; but when the 
eſtate-tail is ſpent, then it is aſſets by deſcent. 6 Rep. 58. 6. 
Therefore where the jury found, that the heir had ſeveral 
lands and tenements by deſcent, the verdict was uncertain, 
becauſe it may be true, and yet the heir may not have 
aſſets, becauſe a reverſion expectant upon an eſtate-tail is 
a tenement, and yet that is not aſſets. 6 Rep. 58. 

Where a copyhold of inheritance deſcends to an heir, 
this ſhall not be aſſets, becauſe it is an inheritance created 
by cuflom, and the deſcent is direQted by the Common 
Law ; but it doth not allow any other collateral qualities 
which do not concern ſuch deſcent, and which are proper 
to other inheritances. at Common Law. 4 Rep. 22. a. 

The father being ſeiſed of lands in fee, deviſed them to 


his ſon and heir in fee, upon conditzon that he ſhould pay 


his debts within a year.; and if he failed, that then his 
executors ſhould have all, and pay his debts; it is true, 
the heir had a fee-ſimple by this deviſe, but being obliged 
by this con4:tion to pay his father's debts, he hath the lands 
as a purchaſer, and therefore they ſhall not be aſſets by 
deſcent. Cre. Car. 161. 

Feoffinent of a manor, excepting and reſerving Black Acre 

to himſelf for life only, habend” except before excepted, to 
the uſe of A. in tail. Reſolved, there is no limitation of 
uſe of Black Acre, ſo it reſults and deſcends, and is aſſets. 
Lev. 287. | | 
| Mortgagor and mortgagee ; the mortgagor died, and 
the heirs of the mortgagor ani mortgagee join in a ſale of 
thoſe lands; quzre, whether the money that comes to the 
hands of the heir by this ſale ſhall be aſſets, to charge him 
in equity ; and per Finch, Lord-keeper, It ſhall not, no 
more than he ſhall be charged at law after alienation bona 
fide, Freem. Rep. 303. pl. 369. 

Where the heir takes by a will with a charge as paying 
.201. &c, he does not take by deſcent, but by purchaſe, 
and therefore this is no aſlets ; per North, Ch, J. and At- 
kins, J. 2 1:4. 286. ; 

If one demiſes lands t» A. and his hairs during the life of 
J]. S. or if tenant for life grants his eftate to A. and his 
heirs, and A. dies, his heir ſhall take only as ſpecial oc- 
cupant, and he ſhall not be charged hereby as heir in an 
aCtion of debt. 10 Rep. 98. 

Lands in Ireland are aſſets to ſatisfy a bond debt in Eng- 
land, but it is otherwilg of lands in Scotland, Arg. Vern | 


A 8 $S 
419. cites it\as reſolved in- Evans and 4/congh's 
Latch. 234. and 6 Rep. Dowdale's Caſe. 

Lands were purchaſed by A.. but conveyed to A. and BR 
but B. to take nothing. _ #:. diesy B. decreed: to convey 
4 the heirs of A. eats lands, being truſt lands, are ng 
aſſers in equity, though the truſt be decreed i 
Chan. Oe. "Ve : | I rg WP 

Tf cefluy que truſt binds himſelf and his heirs in a bon; 
this zru/t is not aflets to- the heir, though queſtioned jn 
Lord Chancellor Hide's time ; but clearly the truſt of a 
leaſe for years is aſſets to charge an executor in equity. , 
Chan. Rep. 37. re Hhadieo aches : 

If the equity of redemption of a'mortgage in fee, ſince 
the ſtatutes of frauds and perjuries, ſhould be aſlets in equity 
to ſatisfy band debts, was the' queſtion; the Lord Chance. 
lor inclined that it was ; but reſpited his decree till the 
maſter had reported a ſtate of the caſe. Yern. Rep. 411, 

T he heir claiming under a voluntary ſettlement, {els 
the land ; the purchaſer before his purchaſe had notice that 
there was a bond, but there was no original filed ; and 
before the commencement of the ſuit he had cove.. 
tianted to. pay the reſidue of his purchaſe. On a bill 
filed, the queſtion was, if the money in the purchaſcr's 
hands is liable to the'payment of this bond debt ; and the 
court thereupon inclined to diſmiſs the plaintiff*s bill. 2 
Vern. 44. | | 

A. ſeiſed in fee, demiſed to truſtees for raiſing 15001. 
a-year for his wife's jointure, who re-demiſed to him for a 
leſſer term, paying a pepper-corn. 'This term ſo re-de- 
miſed, being raiſed only for a particular purpoſe, ſhall 
not be aſſets for payment of other debts that the inherit- 
ance would: have been liable to; per two: Juſtices, the 
Maſter of the Rolls, and Lord Ch. Fefferies. 2 Vern. 52. 

A. having a leaſe for three lives to bim and his heirs 
from the church, mortgaged it for ninety-nine years, if the 
three lives lived fo long, .and died after the mortgage was 
forfeited ; decreed: this mortgage term, which would not 
have been aſſets at law, to be fold for the payment of 
debts. Arg. 2 Vern. Rep. 54. þl. 50. - | ' 

Reverſtonary lands purchaſed in the names of A. and 3. 
after the death of C. who hs an eſtate for liſe in the lands, 
were decreed to go towards fatisfaQtion of judgments. 
2 Chan. Rep. 145, 146. | 

W here a /eaſe for years is to: wait on the inheritance. it 
ſhall be affets as to debts, as well where the interef} of the 
leaſe is in the hands 'of 'a firanger, and net in tht owner of 
the inheritance, as whenit is in ceſtuy que trult :f the inhe- 
ritance, and the intereſt of the inheritance in a flrarge truſtee; 
fer Lord-Keeper. 2 Chan. Caf. 152. | 

Upon a queſtion, if the eguzty of redemption of a mort- 
gage for years of an eſlate in fee be aſſets, the Lord Chan- 
cellor's preſent opinion was, if there was a ſurplus beyond 
the mortgages, it ſhould be aflets to anſwer bond de#ts. 
Fern. Rep. 4.10. | 

A. ſeiſed in fee, mortgages for nirety-nine years. The 
equity of redemption has always in this court been adjudged 
aſſets. Arg. 2 Vern. 55. 

The judgment againſt an heir, who has a reverſim in 
Fee deſcended to him, is only of affets guands acciderint ; 
and the creditor cannot by bill in equity compel the heir 
to ſell the reverſion, but muſt expect till it falls. 2 rn 

I 


Caſe, 


34: | : 

A. on ſale of lands takes a bond from the purchaſer !? 
pay any ſum of money not exceeding 500 /. as A. ſpruld 
by will appoint. Per cur. A. having power to diſpoſe of 
the 500 /. it muſt be looked on as part of his eſtate, and 
_ it to be aſſets liable to the plaintiff*s debts. 2 /ern- 

ep. 319. 

fn debt upon bond brought again/? the defendant as heir 
to his father, &c. and r:ens per deſcent pleaded, the plain- 
tiff replied aſſets, and ifſue was taken thereupon ; and the 
evidence was, that the obligor, the defendant's father, «e- 
viſed to the defendant, his ſon and heir, certain meſſuages 
in Exchequer-alley in fee, but chargeable with an annuity or 
rent-charge payable to the defendant's mother ; and 1t was 
held by Het Ch. ]. that theſe meſſuages deſcended t9 
the defendant, and were aſſets ; for (by him) the 4if- 
ference is, where the deviſe makes an alteration of the limi- 


tation of the «late from that which the law would _ 
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nt; and where the deviſe conveys the ſame eflate 

as —_ would make by deſcent, but charges it with 

:ncumbrances. In the former caſe, the heir takes by 

urchaſe, in the latter by defcent. LZord Raym. 
o 8. . 

tk Lavida a power to charge 3000l.' on his eflate for 


| *s as he ſhnuld think fit, by deed appoints the 
anos collateral ſecurity for quiet enjoyment of an 


he had ſold ; but the appointment to be void, if no 
ory appears; A. deviſed it to his daughter ; the 
creditors of 4. brought a bil to have the 3000 /. applied 
to payment of debrs, and decreed accordingly; per Wright 
Lord Keeper. 2 Fern. 465. ; ; 
4. being ſeized of the'tru/? of an advowſon in groſs im 
2e, dies indebted by ſpecialties, &c. the creditors bring 
a bill againſt the heir at law and the truſtees of the 
advowſon, and pray a fale of the advowſon. The heir 


at law inſiſted that the advowſon was not aſſets : it was. 


argued for” the plaintiff,” that an advowſon is aſſets at 
law ; that it is an eſtate of inheritance, deſcendable, Va- 
Jvable, and faleable, &:. but for the heir at law it was 
argued, that an advowſon is not aſſets at law 1n an atten 
of 1ebt, and cited Anderſon Ch, J. in Sic Edward Clear 
and Peacoct*s caſe, Cro. El. 359. though otherwiſe mn a 
»medon to bar the warranty ; and that the reaſon of the 
difference ſeems to be, that the aſſets to make the war- 
ranty a bar in a formedon, are to be conſidered according 
to the groſs value, &c. Whereas upon a judgment in debt 
againſt he heir, the aſſets are to be extended according 
to the annual value, and there is no annual value of an 
. advowſon, and therefore cannot be extended ; tenant by 
elegit is to hold guouſqu? he is ſatisfied, according to the 
yearly value, &c, and how can that be when there is no 
yearly value, and when 1s it that the debt ſhall be ſaid to 
be ſatisfied, and the party have the advowſon ? That there 
are other circumſtances of inheritances which are not aſ- 
ſets at law, as copyholds, eſtates pur auter vie, before the 
ſtatute of frauds, &c. Farther, in a fermeden, the bar 
and fatisfaQtion by warranty and aflets deſcended, is not 
by holding the affets and profits to be taken, but the thing 
itſelf, 7. e, the aſſets are ddlivered in fatisfaQtion abſo- 
lutely, according to the groſs value ; whereas in debt the 
lands, &c. are always found and delivered clari vaiorts, 
&:. To this it was replied, as to the objeEtion and inſtance 
of the copyhold, that is not affets, becauſe in the eye and 
notion of law it is but an eſtate at will, though cuſtom has 
now fixed and made it in ſome reſpects an eſtate of in- 
heritance, but yet the tenure is ad woluntatem domint ; 
and another reaſon, becauſe the lord may not have a 
tenant put upon him contrary to his will, &c. and as to 
the caſe of eſtates pur auter vie, the heir took not properly 
by deſcent, but as ſpecial occupant, &c. and as to the 
diſtinction of an advowſon's being afſets in a for medon 
and not in an aCtion of debt, it is founded upon the ſingle 
authority of what Anderſon ſaid obzter, and wherein, as to 
the point then in judgment, the whole court was againſt 
him, Co. Lit 374. 6. is general that it is afſets. It is 
true, it is there mentioned with reference to warranty to 
create a bar in formedon; but the reaſon there given, and 
the books that were cited, prove it to be aſſets generally, 
becauſe valuable, and ſhew -how, it may be valued an- 
nually; and if a value, as admitted, may be put upon it 
in groſs, as in the caſe of warranty, why may it not by 
Proportion admit of a yearly value? As ſuppoſe an ad- 
vowſon worth 201. then one twentieth may be faid to 
be the annual value, and the objeCtion of its producing 
no annual profits will not hold, becauſe rhat proves like- 
wiſe that no value ought at all to be put upon it ; and the 
ſole difficulty here is the manner of vaJuing or charging ; 
ut that is no difficulty in this court, which will decree a 
fale of aſſets deſcending, as a more ready and cornpen- 
dious method of ſatisfaction 3 and even at law, ſince the 
ſistute of J//. 3. againſt fraudulent deviſes, if the heir 
aliens the aſſets, he” is chargeable according to the groſs 
value, Oc. wherefore, &c. Lord Chancellor, as to the 
pt of the advowſon being aſſets, 6c. held, that if it 
not aflets at law this court would not make it ſo, be- 
Cauſe that would be to alter the law, &c. and' ſeemed, 
that as a groſs value (as it is admitted) may be put upon 


| was his own act to ſubmit to the arbitration, 
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it, ſo it may be capable of a valuation per annum, fc. 
At another day Lord Chancellor delivered his judgment, 
and held that the advowſon was aflets, and accordingly 
decreed it to be ſold, &c, he held that it was a rule, that 
all lands, tenements, and hereditaments were extendable ; 
and that an advowſon was ſo in the caſe of the King ; he 
cited dir Y/illiam Fones 24. an advowſon was a thing va- 
luable, and lay in tenure, and might be held by knight's 
ſervice, &c. he referred to Fleta and Briton. The 23d 
of March following, this decree was affirmed in the houſe 
of Lords, Eyres Ch. J. of C. B. Price J. and C:myns B. 
being the only judges in town, attended ; and being aſked 
their opinion, whether an advowſon in groſs was aſſets in 
ſuch caſe at law, declared it \was ; and the houſe did not 
divide. 3 Vin. 145, 146. cites MS. Rep. | 

If a reverſion upon a leaſe for life, with rent reſerved, 
deſcends to the heir, it is gool aſſets, Br. Aſſets per 
Deſcent, pl. 23. v1. ; 

An annuity is no afſets, for it is only a ch:ſe en ation ; 
quod nota bene, Br. Aſſets per Deſcent, pl. 26. 

If a manor Yeſcends to an infant, and after a tenancy ef- 


cheats, ſuch land eſcheated ſhall be aſſets by deſcent, 
Finch I7. b. | | 


2. What ſhall be affets in the hands of an executor or 


aiminiſtrator, 

All goods and chattels, debts, &c, that are recovered 
by the executor by a#ion ; after the death of the teſtator, 
{hall be accounted aſſets ; but not' before they are re- 
covered, For if the executor do never recover, or get a 
debt into his poſſeſhon, he ſhall never 'be charged ; pro- 
vided he hath uſed his utmoſt endeavour to recover it, 
and cannot do it. 1 Rep. 98. Office of Ex. ch. 6 þ. 92. 

Damages recovered for goods taken _ in the life of 
the teſtator, ſhall be afſets. Lit. 192. 1 Inft. 124. a. 

If an obligee or creditor is made executor, the debt is 
afſets ; but he may pay himſelf before any other in equal 
or wy ay degree, 1 Inft. 264. Office of Ex. ch. 2. 
Þ. 433 03. | | | 

If an executor of his own wrong, to whom 201. is 
owing, doth ſeize goods to the value of 20 /. intending to 
pay himſelf a debt of that value, this ſhall be afſers in his 
hands to make him chargeable to any creditor or legatee. 
5 Rep. 30. q 

Thovgh a plantation be an inheritance, yet, being in a 
foreign country, it is a chattel to pay debts, and a thing 
that 1s teſtamentary. Yent. 358. 

A man mortgaged his eſtate for a term of years ; ad- 
Judged, that the equity of redemption is affets, and fo is a 
term for years to attend the inheritance ; ſo, if the mort- 
gagor pays the money to the heir of the mortgagee, he 

all not take it as heir, but it ſhall be aflets in his 
hands. 3 Leon. 32. | : 

Where a delt due to the teſtator is certain, as it is al- 
ways by bond, there a relzaſe of that debt makes it aflets in 
the hands of the executor, becauſe it ' ſhall be intended, 
that he would not have made the releaſe unleſs the money 
had been paid to him, or unleſs he had otherwiſe been 
ſatisfied z therefore where an infant was executor, and the 
adminiſtrator during his minority, had received 6007. 
due to the teſtator, and when the infant executor came 
of age, and had proved the will, he releaſed the aimini- 
/irator of all aftions , it was adjudged in an aftion of debt 
brought againſt him, that the 6007. which was certain, 
and which was now releaſed, ſhall be aſſets in his hands ; 
for it ſhall be intended, that he received it from the ad- 
miniſtrator, otherwiſe he would not have given him a 
releaſe. Owen 36. | | PL 

There was a bend of 1007. made to the teſtator for 
performance of covenants, which afterwards were broken, 
and the executor put the bond in ſuit, and pending the 
action, ſubmitted himſelf to arbitration, and the obligor 
was awarded to pay the executor 70/, and that upon 
payment of the money he ſhould releaſe the bond ; all 
which was done ; and in an aCtian brought againſt bim, 
it was adjudged, that he ſhall be anſwerable for aflets to 
the value of 100 /.. for ſo was the bond; and though he 
was compelled by the award to releaſe the bond, yet it 
3 Leon. 51. 

Fucgment 


\% 
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. Fudgment was had againſt one Vaughan, who | ondigns 
died inteſtate, having firſt made a fraudulent gift of his goods 


to his daughter, who by virtue thereof gave them to the 
defendant, and having gotten the goods in his poſſeſhon, 


took out adminiſtration to the ſaid inteſtate afterwards a 


fſeire facias was brought againſt him as executor to Faughan, 


and this was to have execution of the faid judgment, who | 


pleaded riens inter maines ; and all this matter being found 
ſpecially, the plaintiff recovered againſt him ; for by his 
intermeddling with the goods, he was an executor de ſon 
tort, becauſe the giſt to the daughter being fraudulent 
and void, as to creditors, ſhe could not give him any au- 


thority to poſſeſs them, therefore he was a treſpaſſer, and. 


they were aſſets in his hands, and his ſubſequent admini- 
ſtration did not purge that wrong ; therefore a creditor 
may ſue him as executor de ſon tort, or he might have ſued 
him as adminiſtrator. Cro. Eliz. 810, 

Executor durante minore etate of an infant, who aſter 
came of age, and proved the will, and left ſeveral goods 
of the teſtator-in the hands of the ſaid executor, yet theſe 
ſhall be adjudged aflets in his hands ; now he had proved 
the will, though he never had the poſſeſſion, becauſe he 
might have recovered them of the executor after he came 
of age. 1 Rol. Abr. 921. : 

Leaſe for eighty years, if the leſſee ſhould live fo long, 
the remainder at his deceaſe to his executors or aſligns for 
forty years z the leflee died inteſtate, and his wite took 
out letters . of adminiſtration; and in aCtion of treſpaſs 
brought by her, againſt one who claimed under another 


leaſe, it was adjudged, that this term was veſted in the | 


leſſee, and then his adminiſtratrix- ſhall have it, and that 
it ſhall be aſſets in her hands. Cro. E/iz. £65, 

Debt againſt an executor, who pleaded plene admini- 
firavit ; the plaintiff replied, allets di impetrationis brevis, 
upon which they were at iſſue, and the proof for the 


plaintiff was, that on the ſame day 1007. was paid to the: 


defendant in the prerogative court, and that preſently, 
by order of the faid court, the ſame was paid by the 
defendant to another creditor of his teſtator ; adjudged, 
that becauſe the money was once in the hands of the de- 
fendant as executor, &c. it ſhall be accounted aſflets, 
though paid over to another creditor ; but the defendant 
might have helped himſelf, upon pleading this matter 
ſpecially, but not upon plene admini/travit. Dyer 20. 

The leflor covenanted with the teſtator to make him 
a Loſe for years of ſuch lands, but he died before the leaſe 
was made, and afterwards the leflor made the leaſe to his 
executors : Now it was adjudged, that the term ſhall be 
aſſets in their hands, for though it commenced in their 
time, and after the death of the teſtator ; yet, becauſe 
the covenant was made to him, and by virtue thereof the 
leaſe was granted zo them, it ſhall be aiſets. 1 Rep. 91. 
Chapman's caſe, cited in Shelley's caſe. 

It an executor ſurrenders a term of years (which he bad as 
executor ) to him who hath the reverſion in fee, although 
it is merged and extinCt as to him, yet it ſhall {till re- 
main aſſets in the executor to ſatisfy debts and pay lega- 
cies ; and ſo it had been, it the executor himſelf had 
purchaſed the inheritance in_reverſion. 1 Rep. 87. in 
Corbeit's caſe. | 

The teſtator being poſſeſſed of ſeveral goods, made 
M4. R. his executrix, and died, the executrix made a 
fraudulent gift of the goods, but continued in the poſ. 
ſeſſion of them, and aſterwards ſhe married the defendant, 
and died ; and in an aCtion of debt brought againſt him 
as executor de ſon tort ; the queſtion was, whether goods 
were aſlets in his hands, he having paid debts and legacics ; 
adjudged that they were ; it is true, the gift, though frau- 
dulent, is good againſt all but creditors; but if in reſpect 
to them it is void, (as certaioly it is), then the executrix 
had a good title to them, notwithſtanding her fraudu- 
lent gift; and if fo, then her huſband having poſſeſled 
the goods, and paid legacies, Ec. he 18 liable as executor 
of his own wrong, m_ they are aſſets in his hands, Cre. 

liz. 405. | - 

Money decreed in a court of equity by reaſon of any 
executorſhip, and money arifing by fale of lands by exe- 
cutors, and even damages recovered by an excecutor, ſhalt 
be aſflets, and fo ſhall the intereſt of money lent by the ex- 


ecutor, if it was the teſtator's-money ;. it is true, jt hath - 


by ſuch ſale to pay the teltator's debts, there the money 


debts, and afterwards fold accordingly, ſhall be aſſets at 


aſſets till recovered by the executor, and in his p4//c}/{0" ; 


| therefore the goods ſhall not be 


| death, his executor received the rent ſeveral years, 
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beet argued to the contrary, becaule the teſtator lends the 
money at his own peril ;. therefore he being to bear the 
loſs, it-1s reaſonable he ſhould haye the No 3 but now 
It 1s held otherwiſe. Mor B58. - | | 

A woman, who was an executrix,., was .poſſeſſed of 1 
term for years; afterwards ſhe married, and-then the 
huſband. purchaſed the reverſion ; adjudged, that the 
term was extinguiſhed as to her, if ſhe thould ſurvive hee 
huſband, but that it ſhall be aſſets in his hands in reſpe& 
to all others. . oor 54. | 

A copyholder made a leafe for years of his copybold lands 
by /zcence ; the leflee died, this ſhall be: affets in the hands 
of his executor or adminiſtrator z but it is clearly ſo, if 
the leale was made for one year, becauſe that is 2 leaſe 
pt by common law, and not cuſtomary, Paoph, 
108. | E, 

 Deviſe of land 79 his executor to ſell, or a deviſe of 
lands t2 be fold by bis executors, and with the money ariſing 


received by ſuch ſale ſhall be affets ; but where the an; 
are deviſed ts be ſold fer the. payment of debts and legacis, 
with the money ariſing by ſuch ſale, and with his per- 
ſonal eſtate, and the re/idue thereof (aſter the ſame are 
paid) 7s given to his executor; in ſuch caſe the perſonal 
eſtate ſhall be afſets, and ſha'l be applied as far as it will 
go for the payment of the debts, and the lands ſha!l not 
be charged any farther than to ſatisfy what the perſonal 
eſtate falls ſhort ; and this is in favour of the heir. Hard. 
408: 
Upon a bill of review, the queſtion was, whether a 
copyhold eſtate deviſed to be fold by the executor to puy 


law and in equity, or in law only, for it only in law, then 
a decree to make them aſſets in equity, without a trial 
firſt at law, is erroneous ; and it was held, that the decree 
could not be reverſed, becauſe it doth not appear, whe- 
ther upon the proof, at the hearing the cauſe, it was 
matter of Jaw or equity ; and after a decree, it ſhail be 
intended that the court adjudged upon the whole proof. 
Hard. 174. 

The teſtator being poſſefſed of a leaſe for a long term 
for years, deviſed it to his wife for life, then to his eldeit 
ſon tor life, and to the heirs male of his body, and made 
his wite executrix, and died very much in debt; the exe- 
cutrix proved the will, and paid ſw many of the debts 
as the Hock of the teſtator did amount unto, and then ſhe 
aſjented to the deviſe of the ſaid leaſe, and made oue 
Crefts her executor, and ſhe died; afterwards Crofts en- 
tered into articles with the plaintiff to /-{! the leaſe to him 
for a valuable conſideration, and was decreed to convey it 
accordingly, becauſe the leaſe was zflets in his hands not- 
withſtanding the //zat of the executrix to the devile 
thereof; it is true, by ſuch a//ent it was fo veſted in 
the ſon, that if he had ſold the leaſe the fale had been 
good, but it not being ſold, it ſhall now remain in Cref's 
as a truſt for the creditors of the firſt teſtator. 1 Cyan. 
Rep. 250. 


Goods taken from the teſtator in his life-time are not 


neither is a debt due to him upon bend any affets ti'l re- 
covered, becauſe it is but a che in a&tion. - Owen 36. 
So where the teſtator deviſed /and' to be ſold by his exe- 
cutor, and that the money ariſing by ſuch fale ſhould be 
diſtributed am;ongſt his daughters avhen they ſpould be of 
full age ; the executor ſold the lands purſuant to the 
power given him by the will ; adjudged, that the money 
ſhall not be aſſets in his hands in the mean time 9 
ſatisfy debts, becauſe it 1s limited to a particular uſe. 
1 Leon. 87. Dy” 
'The teltator pawned his own goods, and his executor 
redeemed them with his own money, and retained them 
till he was ſatisfied ; adjudged, that the property was al- 
tered by the retainer, he having paid to the value, and 
aſſets in his bands. 
Keilw. 63. TOI6 | | ; 
The teſtator made a leaſe of his houſe, &c. rendering 
rent to himſelf, his heirs cr afſig1s, and died ; after my 


2 
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 .n aQtion-brought againſt him, wherein the iſſue was, 
Ghether he had aſſets or not, all this matter was found 


ſpecially ; but adjudged no aſſets, becauſe the rent be- 
nged to the heir. er 3or. 


The plaintiff who was an executor, and the defendant, { 


ſubmitted themſelves to an award, and the arbitrators 
awarded the defendant to pay the plaintiff 3001. after- 
wards a creditor of his teſtator attached this money in the 
defendant's bands, for the debt owing by the teſtator ; 
but adjudged, that this was not aſſets till} the executor 


had received it, and therefore the attachment was not 


good, 1 Lev. 306. : ; 

7.8. took a bond in tru/? for another, and died ; ad- 
judged, this is not aſſets in the hands of his executor ; ſo 
where the obligee aſſigned over a bond, and covenanted 


' not to revoke it, and died ; this is not affets in the hands 


of his executor. 1 Salk. 79. " : 

Leſſee for years died, his executor entered and received 
the profits ; adjudged, that they are received by him as 
terretenant, and appropriated to the uſe of the lefſor, but 
what is over and above the rent ſhall be aſſets. x Sa/k. 79 

In an attachment upon a prohibition, the caſe was, 
the inteſtate died ſeiſed of a meſſuage, which he held 
for three lives ; the adminiſtrator was ſued in the ſpiritual 
court for a diſtribution, and to exhibit an inventory, 
which he did, but omitted the term for three lives ; 
and the queſtion was, whether an eſtate pur auter Vie was 
diſtributable, according to the ſtatute 22 & 23 Gar. 2. 
By virtue of the ſtatute 29 Car. 2. cap. 3. and adjudged, 
that it is not diſtributable; for it remains a freehold 
notwithſtanding the ſtatute, which ſubjects it to the pay- 
ment of debts, but not legacies, unleis expreſsly given 
out of it. 2 Salk, 464. 


3. Pleadings in caſes of real and perſonal aſſets. 

Debt againit an heir upon the bond of his anceſtor ; he 
pleaded riens per deſcent in fee ſimple from his father but 
ſixteen acres of land, and demanded judgment if he ſhould 
be farther charged than to the value of thoſe lands ; and 
judgment was given accordingly, chat he ſhould be no 
farther charged ; but it was likewiſe adjudged, that if he 


had not confeſſed the aCtion, and ſhewed the certaiy of 


the aſſets deſ.ended to him, but had pleaded rzens per de- 
ſeent only; or if a judgment had been againſt him by 
confeſhon, or by any defe@ in pleading, in ſuch caſe the 
plaintiff ſhall have judgment and execution of all his 
lands, or a ca. ſa. to take his body, as if it had been his 
own debt. Plow. C:m. 440. 

Debt againſt the heir upon a bond of his anceſtor, and 
the plaintiff had judgment by nihil dicit ; and upon a 
ſe. fa, to have execution, the defendant pleaded rien, 
per deſcent in fee-ſimple at the time of the writ brought, 
or after ; adjudged, that after a judgment by nh: dic, or 
confeſſion, &c. the heir comes too late to p ead riens per 
deſcent, &c. for he ought to have pleaded that firſt, 

7344» | 

But anno 1 Car. both theſe caſes were denied to be 
law, (viz.) the teſtator obtained a judgment againſt G. D. 
and made his wife executrix and died ; ſhe alſo having 
made an executor died ; then G. D. the creditor died, 
and the executor of the wife brought ſcire facias againſt 


his heirs, who pleaded riens per deſcent, &c. of G.D. and | 


It was found, that he had two acres and a half by deſcent, 
&c, it was thereupon moved, that there might be a ge- 
neral judgment againſt the defendant, as well of his own 
lands as of thoſe he had by deſcent, becauſe his plea was 

lſe; but adjudged, that execution ſhall be only of a 
moiety of thoſe lands which were found to deſcend to him, 


Or it ſhall be no otherwiſe againſt him than it would have 


<«n againſt his anceſtor, even if the judgment had been 

K ” dicit, or by confeſſion ; but in the principal caſe, 

ve ands deſcending from G.D. to the heir, ſubjeCt to 
Dent of a judgment come to him with a charge, 

and therefore he cannot be ſued as herr, becauſe he comes 

na fwchaſer, Poph. 193. 

* a formedon, the defendant pleaded in bar a warranty 
0 afſets; the plantifF replied r7ens per deſcent ; upon 


Which they we! . an: 
Yor, L No-oe.. ifſue, and the jury Fn? that the 


®s 
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anceſtor of the defendant, whoſe warranty was pleaded in 
bar, was ſeiſed of the lands in nature of gavelkind, and 
by his will deviſed them to two ſons, equally to be di- 
vided between them, and to their heirs, and that the de- 
fendant was his eldeſt fon ; adjudged, that this was not 
aſſets by deſcent. 1 Leon. 315, SIRE | 

Debt againſt an executor upon a bond of the teſtator ; 
the defendant pleaded, that his teſtator became bound to 
the plaintiff in a ſtatute of 2000 /. conditioned, that 
whereas the ſaid plaintiff had covenanted to affure ſuch 
iands to, the uſe of himfelf for life, remainder to the right 
heirs of the teſtator, that if he performed the ſaid cove- 
nant, then the ſtatute ſhould be void, and aſſigned the 


breach in non-performance ; and averred, that he had 


alſets die impetrationis billz, but did not ſay nec unquam 
pojiea, Sc. and this was adjudged an incurable fault, 
2 Cro. 131. DE | 

The teſtator made tivo executors, who lived in ſeveral 
counties : one of them poſſeſſed all the goods, but yet in 
an aCtion brought againſt him he could not plead plene ad- 
min firavii, becauſe affets in the hands of one executor is 
aſſets in the hands of both ; and the jury in one county may 
find aſſets in another, for it is thelr favors aſſets which is 
the tubſtance, and the place is but ſurpluſage ; ſor if the 
defendant plead plene adminiftravit at Saliſbury, the jury 
may find affets at Exeter, becauſe it is a thing tranſitory. 
Keilw. 51, 6 Rep 46. 

But in finding aſſets, the jury muſt always find to what 
value, otherwiſe it is void, becauſe the plaintiff muſt re- 
cover only according to the value of the aſſets found, 
which muſt be certain ; therefore to find aſſets generally, 
without ſaying to what value, is veid. 1 Rel. Rep. 58. 

Where an executor is ſued upon a promiſe, to pay” a 
legacy, in ſuch caſe the plaintiff need not aver, that the 
detendant hath aſſets in his hands at the time of the promije 
made, becauie it ſhall be intended, that he had aflets at 
that time, for otherwiſe he would not have promiſed to 
pay the money. 2 Cre. 602. Fo 

Debt againſt Sir John Chichefter as executor of Yind- 
ham, who was executor of Lutterell, upon a bond of the 
laid Luttereil; the defendant pleaded, that Luttere/l, who 
was the tfi:it teſtator, was indebted to /Yindham in 1co 1. 
upon a ſtatute, and: that after the death of Luttere/] his 
goods, of the value of 100 /. came ts the hands of Wind- 
ham as his executor, which he adminiſtered and retained, 
to latisfy his own debt, and that beyond the ſaid goods he 
had nothing in bis hands ; the plaintiff replied, that 
{Vindham had aſſets of the goods of Lwutterell beyond the 
faid 100 /. mm London ; upon which they were at iſſue, and 
the cauſe was tried there, and a verdict for the plaintiff, 
that Y/indham at the time of his death, had goods and 
chattles of Lutterell, &c. It was objeted, that this was 
an immaterial ifſue, becauſe //7ndham might admini/ler 
all the goods of Lutterell which came to his hands, and yet 
Lutterell might have more goods, which might come to 
the defendant Chichefler, after the death of Windham, and 
which never came to the hands of //indbam ; and there-' 
fore the defendant having ſaid nothing of any goods of 
LutterelPs which came to him after the death of Windham, 
his plea is ill; but adjuged, that this exception came too 
late after verdict, Dyer 185. TER 

Aſſumpſit, &c. againſt an executor, upon the promiſe 
of his teſtator, but che plaintiff in his declaration did not 
aver, that the defendant had affets; and adjudged, that 
the declaration was good, and that he need not make any 
ſuch averment. Cro, Eliz. 52. 

The defendant demurred to a bill in equity, becaufe it 
was brought to diſcover aſſets before any ſuit commenced 
at law againſt him, for if an aftion had been brought 
againſt him as executor, &c. he might have confeſſed the. 
action or paid the debt, but now he may be doubly 
vexed. Hard. 115. 

Debt againſt an executor, who pleaded fl:ne admini- 
ftravit, the plaintiff replied aſſets die exbibittonis bille ori- 
ginalis, (viz ) fuch a day ; this iſſue was tried in Middle- 
ſex, and the bill of Middleſex being the original, the plain 
tiff at | the trial was required to produce it, (when i 
truth it ought to be given he eiepee) and becauſe he did 
| ih not 
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not produce it he was nonſuited ; and upon a motion for 
a new trial he could not prevail, for he ought to have 
tendered a bill of excepticns to the evidence. Sid. 226. 

Debt againſt an executor; who pleaded plene admin:- 
firavi ; the plaintiff replied aſſets die exhib:itionts bille, viz 
on the 23d of Oftober, which was the firſt day of 4:- 
chaelmas term ; now, if it appear upon the evidence, that 
the bill was not filed till fourtren days afterwards, or within 
the term, whatever the defendant paid after the 234 
of Oftober, and before the bill filed, ſhall be aſſets, if it 
was paid in diſcharge of any debts of equal degree with 
the debt for which the aCtion was now brought. $14. 432. 

Aſſewiare, To draw or drain out water from marſhy 
grounds. Dued 'ipfi mariſcum preditium aflewiare, et 
ſecundum legem mariſci Wallis imcluaere, et in culturam re- 
 digere. Et mariſcum illum fic aflewiatum, incluſum et 
in culturam redatum tenere. Mon, Angl. 2 vol. f. 334. 

2b\ſidere, or Aſſidare, To tax equally. Provijum ef1 
generaliter quod 7 yo quadrageſima hoc modo afſideatur 
et c:lligatur. at. Par. ann. 1232. Sometimes it fig- 
nifies to ſign an annual rent, to be paid out of a par- 
ticular farm ; as Manerium rex Stephanus dedit et afledit 
ets centum marcis. Cowell, ed, 1727. ; 

Aſſign, A/ignare, Hath two fignifications, one general, 
as to appoint a deputy, or ſet over right unto another ; 
in which ſenſe Britton ſaith (fol. 122.) this word. was firſt 
brought into uſe for the favour of baſtards, becauſe they 
cannot paſs under the name of heirs ; therefore were and 
are compriſed under the name of affignees. "The other 
Ggnification is ſpecial, as to point at, or ſet forth ; ſo we 
may fay to aſſign errors, Old N. B. fol. 19. that is, to 
ſhew where the error is committed ; to aſſign falſe judg- 
ment, 1d. fol. 17. that is, to declare how and where the 
judgment 'is unjuſt; to aſſign a falſe verditt, 1d. fol. 112. 
and to aſſign a perjury, arno 9 R. 2, c. 3. to aſſign the 
cefſor, Old Nat. Brev. fol. 1341. to ſhew how the plaintiff 


had cefſed or given over; to affign waſte is to ſhew 


wherein eſpecially the waſte is committed. Reg. Orig 
fol. 72. Aſſign in 2 general ſignification is uſed 20 E, 1. 
and 11 H. 6. cap. 2. in theſe words, ju/tices aſſigned to 
take aſſizes ; and the ſubſtantive aſſignment hath the ſame 
ſignification, JYe/?. Symbol. par, 1. b, 2. ſet. 499, As 
the a//jignment of a leaſe, is the ſetting over the intereſt of 
the leſſee to another; in which ſenſe is uſed alſo the 
word aſſignee, affignatus, for one that is appointed or de- 
puted by another, to do any act, or perform any buſineſs, 
or enjoy any commodity ; and ſuch an aſſignee may be 
either by deed, or in law : afignee by deed, is he that is 
appointed by a perſon; as when a leſſee of a term afhigns 
the ſame to another, he is his a//ignee by deed: An aſſignee 
in law, is he whom the law ſo makes, without any ap- 
pointment of the perſon. Dyer, fol. 6. nu. 5. So the 
executor is afſignee in law to the teſtator, who dies poſ- 
ſeſſed of a leaſe made to him and his affgns. Perkins (tit. 
Grants) ſaith, that an af/ignee is he that occupieth a thing 
in his own right, and deputy is he that doth it in the right 
of another. Cowell, | 

Aſſignee. See Aſſign and Aſſignment. 

Aſſignment, Is the appointing, or transferring, _ or 
ſetting over a right to another. He that aſſigns is called 
the afjignor, and he to + whom the thing 1s aſſigned is 
named the aſſignez. Termes de lay Ley. 


1. What things are aſſignable, and not aſſignable, 
2. Who ſhall be an aſſignee ; and who not. 
| Fj Where aſſignee ſhall be bound by the covenant of the 
a 


Igner. 


4+ Where afſienee ſhall not be bound by the covenant of the 
aſſignor. | | 


1. What things are aſſignable, and not aſſignable. 

Adjudged, that where leſſee for years of the crown 1s 
Put out of his eſtate by a ſtranger, yet he may aſlign the 
term, though he is not in poſſeſſion ; becauſe the rever- 
fion being in the crown, he cannot lawfully be put out 
of Dollaon, but at his own will. Cre. El:z, 275. 

Adjudged, that a duty, which is not naturally a debt, 
but by circumſtances only ; as a debt upon a bond to fave 
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the hands of the aſlignee. 


| again one G. D. who was indebted to the King, 
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another harmleſs, or for performance of covenants, which 
are not debts till the party is damnified, or the covenants 


| broken, yet theſe bonds may be aſſigned to the crown 


for a debt ; but execution {ball not be taken againſt the 
obligors, until a ſc. fa. is brought againſt them to ſhew 
caule why ſuch an aſſignment ſhould not be made, 
2 Leon. 55. 

A leaſe was made Fea years, to commence aſter the 
death of the tenant for life then in poſſeſſion, and after 
his death a ſtranger entered, and the lefſee' aſſigned his 
leaſe ; adjudged, that the aſſignment was good, notwith- 
ſtanding the entry of the ſtranger ; but if the Ieflze him. 
lelf had firſt entered, and had afterwards been put out, 
he could not have made an affignment till he had te- 
entered. Cro. Eliz. 15. 

Adjudged, that a bond may be aſſigned to the Queen, - 
without enrolling it, and whe:e the obligee is not in- 
debted to her ; but it cannot be athigned to a ſubject un- 
leſs for a debt due by the allignor to the aſlignee. * 4 Lem, 
9, 90. e 

Fudgmert in an aCtion of debt againſt a leſee for years, 
who «fter the judgnient aſſigned his term, and then, after 
a year, he who had 'obtained the judgment brovght a 
ſer. fa. to have execution ; adjudged, that if the albgn- 
ment was made boa fide,” it ſhall be good, and the term 
not liable to this executiow ; but if the leſice for years 
had not aſligned the term bona fide, but only in fraud to. 
defeat the execution, and the aflignee had bona fide ailigned 
it to another, it ſhould not be liable to this exccution in 
Godb, 161. 

Leaſe for years to commence aſter the death of a left 
for life, who was diſſeiſed, but yet by that deſlcilin the 
intereſt of the leſſee for yea's is not turned into a rt, 
but remains as it did before the diſleifin, and thereiore 
may be aſſigned. 2 Brewnl. 224. 

'The vendor fold a manor to another in fee; provije,” 
that he, his heirs and afſigns might dig ore in parcel of 
the waſte ; the vender afterwards aſſigned his intereſt to 
G. D. for twenty-one years, who aſſigned it to two 
more ; adjudged, that this aſſignment was good: Godb.17. 

Bonds and ſpecialities may be aſſigned over, and there- 
fore where A. was indebted to B. and B. was-indebtcd to 
C. in ſuch caſe B. may aſſign the bond of A. to C, lo 
where there is a bond for the performance of covenants in 
a leaſe, if the leſſee aſſigns the leaſe, he may likewiſe 
aſſhgn the bond ; but this muſt be before any of the cove- 
nants are broken z but if any of the covenants are broken, 
and the leſſee afterwards aſſigns the leaſe and bond, and 
the aſſignee puts the bond in ſuit, it is maintenance. 
Godb. 81. 

Caſe againſt the defendant for aſſigning counterfeit bils 
of public faith to the plaintiff to the value of 8007. upen 
demurrer to the declaration it was inſiſted for the defen- 
dant, that the plaintiff had declared of an aſſignment of 
papers, which could not be, for thoſe are things in action 
Ihich are not aſſignable ; but adjudged, that the ordi- 
nance of parliament gave authority to aſſign ſuch papers: 
Style 348. 

The conuſee of a flatute extended the lands, and after 
the /iberate returned he aſſigned his intereſt, but the conu* 
ſor ſtill continued in poſlefion ;'the queſtion was, whether 
this intereſt was aſſignable? It was inſiſted that 3t Was» 
for beſore the aCtual entry of the conuſee, it is like an 
intereſſe termini, or the intereſt of one who hath a leaſe 
to. commence in futuros; but adjudged, that it was nt 
aſſignable, becauſe by the return of the extent, an mig 
was veſted in the conuſee, and by the return of the /1be* 
rate it mult be intended, that he had the actual poſlctions 
for the ſheriff returns guzd liberari fect, ſo that the eltate 
of the conuſee is turned into a right which may be 
granted ; but it cannot be afſigned, for the conuſor con- 
tinuing in poſſeſſion makes a difſeifin, 2 Sath. 503+ F 

It is enated by the ſtatute 7 Fac. that a debtor t9 712 
King ſhall not aſſign any d,bts ts him, but ſuch as cad ore . 
ginally grow due 10 the debtor ; afterwards there was c 
debtor to the huſband in 2000/. by a ſtatute 3 the but- 
band made his wiſe” executrix, and dicd ; ſhe married 
and then 
ſtatute to .þh: King 2 | 
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{f.lisfation of the debt due to him ; adjudged, that the 
aſſignment was good, for though the ſecond huſband had the 
ſtatute in right of his wife, and by conſequence the debt 
was not originally due to him ; yet becauſe he might re- 
kaſe the ſtatute, it is the ſame thing as if it had been orr- 
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imat'y taken in his name, þ 2 Cro. 324+ - : 

(rant of a releaſe for life pro con/ilio . impendendo to the 
grantee and his aſſigns, payable yearly at the four feaſts, 
ic, this grant was aſhgned to another, who demanded 
the rent on the land; adjudged, this aſhgnment was good. 
7 Rep. 28. ; | : 

Lands were ſtled ts raiſe money for daughters portions ; 
one of them married J. S. and died before her portion 

aid; J. S. t20k adminiflration to her, and all 
his intereſt to W. his ſon by a former venter. 7. 8. died, 
and //. ſued in equity for the money ; it was inſiſted, 
that though choſes en aftion might on a conſideration be af- 
ſigned here by the party that had the intereſt, and the aſ- 
| Ggnee might recover them, and that the aſſignor's releaſe 
afterwards, unieſs without notice, and on- conſideration 
paid to the releaſee, would not hurt the aſſignee, yet the 
aſſignment being by an adminiſtrator, and not by him that 
had it in his own right, this had never been good ; for 
there might be a creditor of the inteſtate's to ſatisfy, Wc. 
Lord- keeper thought there was a conſiderable difference 
between an aſhhgnment of the party and of the admini- 


ſtrator, where the adminiſtrator was a ſtranger, and had | 


' no precedent, and no colour of right, but merely by the 
adminiitration ; but that here the adminiſtration was pro 


forma only; for here F. $8. had a right to the money, as | 


a.portion or proviſion for his wife, and every man has not 
ready money to give his daughters, but their portions are 
to be provided for by this means, and therefore it is rea- 
ſonable to advance or promote the eſtabliſhing of them, 
ſo as they may be diſpoſed by the huſband (who ſettles a 
jointure) as _— itſelf may be; and ſo decreed for the 
plaintiff, Chan, Ca. 179. 

Bonds are aſlignable in Holland, and therefore aſſign- 
ments of bonds there, according to their cuſtom, are al- 
lowable here ; by the Lord-keeper. Chan. Ca. 232. 

| One was to receive a proportion of damages from the 
town of Hamborough, and it was /tipulated, that the town 
ſhould pay ſto much to the parties that had ſuffered ; one 
whereof affigned his part or proportion of the reparation to 
another, notwithſtanding which, he afterwards received the 
money to his own uſe; whereupon the aſlignee brought 

covenant againſt him, and the words of the deed were 
| only affignavit and tranſpoſuit ; and though the thing in its 
nature was not aſſignable, yet it was enough to bind the 
allignor to ſuffer the aſſignee to enjoy it.. 12 Mid. 554- 

HA bare power is not allignable, but where it is coupled 

'vith an ingereſt, it may be aſligned ; agreed per cur. as 
where a leaſe was made with power for leſſor, his heirs 
and atiigns, to cut down, grub up, and ſell trees; and 
leſſor granted ſome of the trees to F. S. who with his ſe:- 
Vants enteied and cut them down; and it was objected, 
that this was a power annexed to the reverſion only, and 
net aſſignable; -and that be might have juſtified under the 
ellor, but not in his own right. But the court held, 
that an aCtion doth lie in this caſe, both againſt the leflor 
and his aſſignee ating under his power, for the leffor 
might ſever the trees from the reverſion ; whereupon 
Judgment was given for the defendant. 2 4d. 317. 

Arrears of rent, &c. is a choſe en action, and not aſ- 
by Tor Ban Skin, 6, 

_ * has been doubted if a leaſe for years before entry and 
Poileſſion be alſhgnable. See ran Fr 4 I» 

The Lord Maontjoy, ſeiſed of the manor of Cauferd in 
*<, did, by deed indented and inrolled, bargain and ſell 
the lame to Brown in fee, in which indenture this clauſe 
was Contained ; provided always, that the ſaid Brown did 
\ erent aud grant to and with the ſaid Lord Mountjoy, bis 

eirs and aligns, that the Lord Mountjy, his heirs and 
= Ty might dig for ore in the lands (which were great 
tes je) Parcel of the manor, and to dig turf alſo for the 
Ka, of alum. Reſolved, that notwithſtanding this 
— "Sqgplgyr and his heirs and aſſigns might -dig alſo ; 
the. b. to the caſe of common ſauns zombre. Co. Lit. 
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. G. being poſſeſſed of a term of two thauſand yeays, tt= 
wb £ Þ omg ge for ou eb if fr; G long 
live, and from and after her deceaſe, to B. his ſon for fifty 
years, if he ſhould fo long live; and from and after his de- 
ceaſe, to C. and D. his two grand children, for and during 
the reſidue and remainder of the ſaid term : C, aſſigns his in- 
tereſt in the life-time of A. and B. and the queſtion was, 
whether this was ſuch an intereſt veſted in the life-time 
of 2. and B. as was aſſignable in their life-time? It was 
argued, that it was a contingent intereſt till after the de- 
ceaſe of If. and B. and if ſo, although it be ſuch an' intereſt 
veſted as cannot be defeated by the firſt deviſees, and ſuch 
as may be releaſed in their life-time, yet it cannot be aſ- 
ſigned over; and ſeems to be the. ſame caſe to this pur» 
poſe, as Matthew Manning's Caſe and Lampett's Caſe. On 
the other fide it was inſiſted, that there is but one part of 
the term carved out, viz. fifty years and fifty years, and 
the remainder of the term reſted in the deviſor, which he 
had power to deviſe as he thought fit, and the deviſee 
might aſſign over; and in fanning and Lampett's Caſes, 
the whole term was deviſed to the party for life, and was 
in him during his life, and nothing but a poſlivility in the 
executory deviſee; and the Maſter of the Rolls was of 
that opinion, that this was an aſſignable intereſt; and that 
the moiety paſſed by the aſſignment ; and decreed accord- 
ingly. 2 Freem. Rep. 238. © 

A poflibility, right of entry, or thing in ation, or 
cauſe of ſuit, or title for a condition broken, cannot be 
granted or afſigned over by law ; for if this were per- 
mitted, it would promote maintenance, and prove pre- 
judicial to ſuch, as, being able to contend with thoſe with 
whom the original contrat was, might find themſelves 
depreſſed by a powerful adverſary. Co, Lit. 214, 1 Rel. 
Abr. 376. Skim. 6, 26. 

But though a bond, being a choſe en ation, cannot be 
alligned over ſo as to enable the aſſignee to ſue in his own 
name, yet he has by the aſſignment ſuch a title to the pa- 
per and wax, that he may keep or cancel it. Co. Lit. 232, 

Alfo in equity a bond is aſſhgnable for a valuable con- 
ſideration paid, and the aſſignee alone becomes intitled to 
the money ; ſo that if the obligor, after notice of the aſ- 
ſignment, pays the money to the obligee, he will be 
compelled to pay it over again. 2 Fern. 595. 

An aſhgnee muſt take it ſubjeCt to the tame equity that 
it was in the hands of the obligee; as if on a marriage 
treaty the intended huſband enters into a marriage brokage 
bond, which is afterwards aſſigned to creditors, yet it ſtill 
remains liable to the ſame equity, and 1s not to be car- 
ried into execution againſt the obligor. . 2 Vern. 428. 

An office of truft is not grantable or aſſignable to another 
and therefore it was adjudged, that the ofhce of a filazer, 
which was an office of truſt, could not be affigned, and 
if it could not be aſfigned, it cannot be extended upon a 
ſtatute. Dyer 7. | 

One, who had goods to the value of 301; and no more, 
was indebted to one in 5/. and to another in 10/7. and 
aſſigned all his goods to him to whom he owed 5/. to the 
intent, that after he was fſatished, he would be kind to the 
debtor for the reſt; adjudged, that becauſe there was 
fraud in part, the aſſignment ſhall be void for the whole ; 
but one judge was of opinion, that it ſhall be only void 
for the reſidue, after the 5/. paid. Gods. 161. 

A leaſe was made to the huſband and wife, and the 
children between them begotten, at the aſſignment of the 
huſband ; they had then but one c<h1i/d, and afterwards 
many more ; the wife died, and the huſband aſligned the 
leaſe to his ſecond ſon, who was born after the making the 
leaſe, and for that reaſon it was void, becauſe the power 
which the huſband had afligned extended only to ſuch 
children which he had at the time of the making the leaſe. 
1 Leon. 287. | 

Adjudged, that ſome things, in reſpeCt of their nature, 
are not aſſignable, or to be granted over ; as for inſtance, 
if the donee in tail holdeth of the donor by fealty, he can- 
not ailign it over to another, becauſe fealty is incident to, 
and inſeparable from, the reverfion ; ſo if the founder of 
a co/lege grant his foundation, though it be to the King, 
the grant is void, becauſe it is inſeparable from his blood. 
1i Rep. in Magdalen College's Caſe. | Ei 
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| Leffee for ſix years of a tavern in London, made an 
under -leaſe' thereof for three years, in which it was co- 
venanted between them, that the under-lefſee ſhould, in 
every month during the ſaid three years, account with the 
leſſor for all the wine fold in that tavern, and ſhould pay 
to him per !un ; afterwards the leflor affizned the reſidue 
of the other three years to another, and he required the 
under-leflee to accompt, who refuſing, he brought an 
action of covenant againſt him ; who pleaded, that he had 
accompted to the aſlignee of the three years; and upon 
demurrer to this plea, it was adjudged againſt the deſen- 
dant, becauſe this being a co/lateral covenant, and not one 
which did go with the land, it did not paſs by the aſſign- 
men of the three years, Godb. 120. 

If there be a deviſe of a term to A. for life, remainder 
to B. B. cannot in the life-time of A. aſſign: his intereſt, 
becauſe he has not a bare poſſibility, for 4. may outlive 
the number of years. 10 Co. 47, | 

Several things are aſſignable by aCts of parliament, 
which ſeem not aſſignable in their own naturez as pro- 
miffary notes, by the 3 & 4 Ann. c. 9. bail-bonds by the 
ſheriff, by 4 & 5 Ann, c. 16. a judge's certificate for 

taking and proſecuting a felon to conviction, by 10 & 11 
I. 3. c. 23. a bankrupt's effets by the ſeveral ſtatutes 
of bankruptcy, 


2. Wha ſhall be an aſſignee, and who not, 


Under the word aſſigns, the aſſignee of an aſſignee 7» 
perpetuum, the heir of an aſſignee, or the aſlignze of an 
heir, ſhall take. Co. Lit, 384. 6, So, if a man cove- 
nant with another, bis executors and afſigns, the aſlignee 
of an aſſignee, and his executors, and the ailignee of an 
executor or adminiſtrator of every afſhgnee are included, 
and ſhall have covenant. 5 Co. 17, 6. But if an obli- 
gation be, 10 pay fuch perſans as he ſhall name by his will, 
er writinz ; there muſt be an expreſs nomination, and his 
executor ſhall not take as aſſignee. As. 855, 

Leaſe to A. and B. for ninety-nine years, if, &c, ren- 
dering an heriot ; A takes huſband, and dies ; agreed per 
three Juſtices, that the huſband is aſſignee within the word 
(affigns) in the leaſe. 2 Lutw. 1367. 

A. covenants for himſelf, his executors, adminiftrators, 
and aſſigns, to permit and ſuffer a thing to be done ; this 
cannot extend but only to aſlignees after the covenant 
entered into. 2 ent, 278. 

A devijee is an ailignee in law ; fer cur. 2 Show. 59. 

Where a power 25 coupled with an intereſt, an aſſignee 
of an executor of an athgnee may take as aſſignee, 2 
Show. 57. 

Condition in a leaſe was, that neither he nor his aſſigns 
ſhould alin without licence 3 the lefſee died inteſtate ; the 
adminiſirater was bound by this conditionz cited per 
I almfley ]. to have been ſo adjudged. Cro. Eliz. 757. 

l. 24. 
d The leſſee covenanted, that if he, his executors or 
aſſigns, did alien, then it ſhould be lawful: for the leflor 
to enter; he made his wife executrix, and died ; ſhe 
married again, and then huſband and wife aliened the 
term ; adjudged, that this ſecond huſBand was an affignee 
in law of the firſt, Dyer 7. | 

The vendor covenanted with the vendee, that if he 
paid to him, or to his heirs or aſſigns, 1001, hefore ſuch a 
day, that he and his heirs would ſtand ſeiſed of the lands 
to the uſe of the vendee and his heirs ; before the day of 
payment came, the vendor having iflue a ſon, made his 
will, and his wife executrix, and died; the widow re- 
nounced the executorſhip ; adjudged, that the word aſſigns 
ſhall be intended aſſigns in fa, (viz.) aſſigns of the 
eſtate of the vendor, who had an eſtate aſſignable, and 
the law will never ſeek for an aſſignee in law (as an exe- 
cutor is) where there is an af/ignee in fa, as in this caſe 
the ſon was; but if the vendar had made a feoffment in 

Fee, and not fold his eſtate by a covenant to and ſeiſed 
(as in this caſe), and if there had been a condition in ſuch 
teoifment, that the feoffee ſhould pay the purchaſe-money 
to the feoffor, his heirs or afſizns, there, becauſe he had 
departed with his whole eſtate by the feoffment, and had 
nothing left but a naked condition, which could not be 


ſuch caſe the feoffor cannot have an 
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aſſigned over ; the law will conſtrue what perſon is moſt 
apt and capable of receiving the money, as his 


the Hine in 
law, and that is his executor, becauſe he reprelents the 
perſon of the teſtator in all goods and chattels, and in 


aſſignee in fat. g 


Rep. 97. 

Tefiec for years made an aſſignment of part of his term, 
and the aſſignee covenanted to repair ; afterwards the leſſee 
deviſed the reverſion of the whole term to another, and 
died, and the deviſee brought an aQtion of covenant againſt 
the aſſzgnee ; adjudged, that this deviſee of the reverſion 
was an aſlignee to take the benefit of this covenant or 
condition within the ſtatute 32 ZZ, 8. of condition;, 
Godb. 161. 

An aſſignee of an aſſignee, an executor or adminiſtrator 
of an aſſignee, or an aſſignee of an executor, are com. 
prehended under the word afſigns ; and theſe ſhall have an 
action of covenant for a breach of any covenant which 
runs with the land. 5 Rep. 16. Spencer's Caſe. 

Leſſee for years covenanted for himſelf and his aſſigns, 
that he would not /op the trees, &c. afterwards the letlee 
died inteſtate, and adminiſtration was granted to }/. R. 
who lopped the trees, &c. adjudged, that it was a breach 
of the covenant, for an adminiſtrator is an aſſignee as well 
as an executor. Moor 44. | 

Feoffment in fee, reſerving rent, ſuit of court, and 
relief,, and that if the feoffee, his heirs or aſſigns, ſhould 
be ſued for more ſervices than were reſerved, &c. that 
then they might diftrain in the manor of D. and keep 
the diſtreſs till they ſhould be ſatisfied for the damages 
which they had ſuſtained, &c. afterward the feoffee made 
a feoffment, &c, to 7. R..the queſtion was, if //. R. 
might diſtrain in the manor of D. to have recompence ' 
for damages, &c. and adjudged, that he might by virtue 
of the word efſigns; but if that word had been left out, 
the word heirs would warrant the diſtreſs' as an allignee. 
Mor 179. | 

Leſſee for hfe made a leaſe for ſeventeen years, who in 
the next year afligned the term to B. who made a leaſe to 
FW. R. for fourteen years, rendering rent oa certain days, 
and if it be behind for three days after, being lawfully de- 
manded, and not paid, the leaſe thall be void ; he in the 
reverſion for ſeventeen years, granted all his eltate and in- 
tereſt by deed parol to one Rouland, who demanded the 
rent, and entered for non-payment ; one queſtion was, 
whether at Common Law, without the help of the ſtatute 
32 H. 8. of conditions, the aſſignee of him in reverbon 
could take the ſame advantage of this leaſe, being void, 
as the ofſignee of the term himſelf might have done, who 
granted the leate for fourteen years? and adjudged, that 
he might by the grant of all his e/tate, if it had been in 
writing, and that by the ons 32 H. 8. the.grantee of 
the reverſion of a term ſhall have the benefit of a condi» 
tion annexed to a lefſer term derived out of a Jarger- 
Mor 525. | 

Leflee for twenty years made a leaſe for four years to 
IF. R. in which he covenanted to deliver up the land 
peaceably to the leflor, his executors, adminiſtrators, 0r 
aſligns, at the end of the term ; afterwards the leſſor for 
twenty years granted the reverſion of that term (after 
the expiration of the four years) to the plaintiff, to whom 
the leſſee for four years attorned, and afterwards: an aC- 
tion of covenant was brought againſt him by the affignee | 
of the reverſion, and the breach aſſigned was, that he ha 
not delivered up the land peaceably at the end of the 
four years ; the defendant confeſſed both the leaſes of twenty 
years and four years, but pleaded, that before the aſign- 
ment of the reverſion to the plaintiff, he the ſaid defen- 
dant had afligned over the term for four years to another 
and upon demurrer, adjudged, that the aſſignee of Ae 
verſimn of a term ſhall take advantage of a covenant agan 
the leflce of an inferior term, by virtue of the ſtatute 32 
H. 8. Mour. 527. © Mathuris verſus Weſtoray, hs 

Leſſee for ninety years covenanted with the leſſor, tha 
he would not alien, &c. unleſs to his wite, or her «ſigns 
during her life ; in this caſe the queſtion was, that nee 
the huſband could not alien to his wife, becauſe 4 ng = 
coverture he cannot give any thing to her, whether, it 
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deviſed it to her for life, ſuch a deviſce was an aſſignee 
within this covenant? The point was not reſolved. 2 
Bull. 29% - WNT 
| Huſband and wife were ſeiſed of lands to them, and 
the heirs of the buſband, and they made a leaſe thereof to 
the defendant, who covenanted with them and the heirs 
of the huſband to repair ; afterwards the huſband and wife 
aſſigned the reverſion to the mary who as aſſignee to the 
huſband alone, brought an aCtion of covenant againſt the 
leflee for not repairing, without averring, that the wife 
was dead ; it was objeCted, that the plaintiff having an 
eftate from both huſband and wife, he ſhould have brought 
the ation as aſſignee to both ; but adjudged, that it was 
well brought as aſſignee to him who had the inheritance. 
Cro. Car. 285. : ; 
Leſſee for years covenanted for himſelf and aſſigns to 
the rent fo long as he or they ſhall be in poſſeſhon of 
the lands demiſed ; he afterwards aſſigned his term to an- 
other ; the leaſe _— and the aſſignee continued in 
poſſeſſion ; the rent became due after the term ended, and 


the leflor brought an aCQtion againſt the aſſignee ; adjudg- | 4 


ed, that though he is not an aſlignee ſtrictly within the 
rules of law after the term wes ended, yet he ſhall be 
ſuch an aſſignee as ſhall be Jiable to perform the covenant 
for payment of rent. Style 407. 

Lak for years, reſerving rent ; the lefſor aſſigned the 


reverſion, and the aſſignee brought an ation of covenant 


inſt the lefſee ; the queſtion was, whether it ought to 
be brought in the county where the land lies ? It was argued, 
that the aCtion is tranſitory, becauſe the ſtatute 32 H. 8. 
cop. 34+ which gives the aCtion of covenant to an a/- 
fignee of the reverſion, faith, that he ſhall have in like 
manner as the leſſor might : now, if it had been brought 
by the lefſor, it had been tranſitory. On the other 
fide it was argued, that the ſtatute did not give the re- 
medy as a mere choſe in aficn, which is tranſitory ; but 
knit it to the reverſion, and that by the words, that 
the aſſignee of the reverſion ſhall have aCftion in like man- 
ner as the leſſor might ; that is, the like remedy in ſubſtance. 
Adjornatur. 1 Vent. 10. 

ng to B. G. for eighty years, if he ſhould ſo long 

live, remainder after his death to his executors or aſſigns 
for forty years ; aſterwards the lefſee died inte/ate, and 
adminiſtration was granted to his widow, who by virtue 
thereof claimed the term of forty years, and being diſ- 
turbed, ſhe brought an aQion on the caſe ; adjudged, 
that an adminiſtrator is not an afſignee, for he is appointed 
by the ordinary, and aſſigns muſt be by the a&t of the party 
himſelf, and not by a ſtranger. Owen 125- 
: In a warrantia charte, &c. there was a demurrer, and 
it was adjudged, that the word heirs doth not imply af- 
fignees, becauſe he is heir who comes to a thing by deſcent, 
which is the aft of God, by the death of the anceſtor ; 
but an aſſignee is he who comes to a thing by the a& of 
the party ; and ſometimes an aſſignee, though appointed 
by the party, hath his authority from another as an exe- 
Cutor. 1 And. 299. 

The condition of a bond was, that the obligor ſhould 
Pay 20/. to ſuch perſon, or his afſigns, as the obligee 
ſhould by her laſt will appoint ; in an aftion of debt 
brought againſt the obligor by the executor of the obligee, 

pleaded, that the obligee did not appoint any perſon to 
receive the money ; the plaintiff replied, that ſhe made 
her will, by which they were appointed her executors ; and 
upon demurrer to this replication, it was adjudged, that 

is money 18 not payable to the plaintiffs as executors ; 
for though it is true, that where a teſtamentary thing is 
to be done to a man or his aſſigns, it muſt be done to the 
executor, where there is no agual aſfignee, becauſe the word 
aſſigns ſtands indifferent as well to aſſigns _ as in law; 
Fet in this caſe the word a ens mult neceſſarily intend of- 
n fa, and nat in /aw, as an executor is, and the 
wy er, becauſe the word to pay, carrieth a property with 
of (9% that the money muſt be paid to the proper uſe 
Heb t perſon who ſhall be appointed to receive it. 


Upon @ fine, the uſe of lands was limited to A. for eighty 


years, with a 
Vo. 1, Ne 16. ta A. and his afigns to make leaſes for 
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| three lives, ts commence after the determination of the }aid 


term. A. een: over to B, B. dies, and makes C. hb 
executor, wwho aſſigns over to D. who made the leaſe fer life, 


| which was the eſtate in gue/tion, And the queſtion _ 


whether or no D. was ſuch an aflignee of A. as hai 
power to make this leafe? or whether it ſhould extend 
only to the immediate aſſignees of A. and the doubt in 
this cauſe was the greater, becauſe here was a deſcent upon 
an executor, who made the eflate over to him who 
makes the leaſe; and the caſe in Hob, 9g. Peaſe v. Style- 
man, | the preceding caſe} was cited, -_ an executor 
or an adminiſtrator in ſome caſes ſhall not be faid to be a 
ſpecial affignee ; but all the court ſeemed to incline to the 
contfary, and that D. ſhall be faid an allignee well 
enough to this purpoſe, and ſo ſhall any perſon that comes 
to the eſtate under the firſt leſſee, hough thath be twenty 
meſne aſſignments ; and afterwards, in Mich. following, 
judgment was given accordingly. Freem: Rep. 476. 


3- Where aſſignee ſhall be bourd by the covenant of the &f- 
gNnor. ; 

The aſſignee of a term is bound to perform all the co+ 
venants annexed to the eſtate ; as if A. leaſes lands to B; 
and B. covenants to pay the rent, repair houſes, &c. durs 
ing the ſaid term, and B. aſſigns to F. S. the aſlignee is 
bound to perform the covenants during the life of the firit 
leſſee, though the aſſignee be not named, becauſe the co- 
venant runs with the land, being made for the mainte- 
nance of a thing #» eſſe at the time of the leaſe made; 
1 Rel. Abr. 521. Cro. Eliz. 467. Moor 399. $ Co. 24- 

But if A. leaſes for years to B. and B. for himſelf, his 
executors and adminiſtrators, covenants with A. to bu:ld 
a wall upon a part of land demiſed, and after B. aſhgns, 
the aſſignee is not bound by this covenant ; for the law 
will not annex the covenant to a thing not in eſe: 
Co. 15, 

But if B. had covenanted for him and his aſſigns to 
build the wall, &c. this would have bound the aſſignee, 
becauſe it is to be done upon the land, and the aſſignee is 
to have the benefit thereof. 5 Co. 15. | 

The lefſee covenanted for himſelf, his executors and 
adminiſtrators, to leave fiſteen acres every year for paſ- 
ture, without ploughing it, and af:erwards he a//igned his 
leaſe to the defendant, againſt whom: an aCtion of coves 
nant was brought, for not leaving fifteen acres in paſture, 
&c. and upon a demurrer to the declaration, it was in« 
ſiſted for the defendant, that he was not bound by this co= 
venant, becauſe he was not aſſignee of the lefſee, who had 
covenanted only for his executors and adminiſtrators, and not 
for his a//igns, for they were not named in the covenant z - 
but adjudged, this covenant binds them, though not 
named, becauſe it is for the my of the eflate; but it 
had been otherwiſe, if it had been to do a collateral 
aCt, as to build de novo, or the like; for in ſuch caſe the 
___ of the covenantor are not bound, unleſs named. 
2 Cro. 125. | 

- Where the executor of a leſſer aſſigns the term, debt will 
not lie againſt him for rent incurred after the aſſignment, 
becauſe there is neither privity of contra#? between the leſ- 
ſor and the executor, before the aſſignment, nor privity of 
eftate, after the aſſignment ; and this was Yerton and Syd- 
dalis's Caſe ; but where the /efſee himſelf aſſigns his leaſe, in 
ſuch caſe the privity of contra ſtill remains between him 
and the lefſor, though the privity of e/fate is gone by the 
aſſignment, and therefore, notwithſtanding that afſign- 
ment, he ſhall be chargeable during his {ife, but after his 
death the privity of contra is likewiſe determined, 3 

« 24. | | 

If leflee for years covenants for him and his aſſigns to 
rebuild and finiſh a houſe within ſuch a time, and after 
the time expired, the leflee aſſigns over the premiſes, the 
houſe not being built and finiſhed according to the cove- 
nant; this covenant ſhall not bind the aſſignee, becauſe ir 
was broke before the aſſignment; aliter if broke after ; 
- - the lefſee had aſſigned before the time expired. x 

alt. 199. | 

Alſo. though the covenant be for him and his aſ- 
ſigns, yet if the thing to be done be mere!y collateral, 
Cec and 


&. # 
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and no way concern the thing demiſed, the covenant 
thall not bind the aſlignee; as if it be to build a houſe 
upon other land of the leflor, or to pay a collateral ſum. 
5 Co. 15. | 

So if a man demiſes ſheep or other perſonal things for 
a certain time, and the leſſee covenants for him and his 
aſligns, at the end of the term, to deliver ſuch ſheep, &c. 
or the price of them, and the leffee alligns them over, 
the aſſignee ſhall not be bound by the covenant ; for it 1s 
but a perſonal contraft, and there is not ſuch privity as 
between lcflor and lefice of land and his aſſigns. 5 Cy. 
16 6b. 17. as | | 

The ſtatute 32 H. 8. exables grantees of reverſions to en- 
wr for conditions broken, and to bring atiins of covenant, 
&c. and alſo enables the tenants of particular eſtates, as for 
Iife, &c. to have a&tins of covenant againſt their grantees ; 
the queſtion was, if a leflee for life covenant for himſelf, 
his executors and admini/irator:, to build a wall on the 
lands, and a'terwards he aſſigns the eſtate to FY. R. 
whether he or the grantee of the reverſivn may have an 
aQtion of coxenant againſt J/, R, the aſſignee, it the wall 
is not built? and adjudged, that he may, though the 
word a/igns was not in this covenant, but bnly executors 
and a'miniftrators; for by the acceptance.of the poſleſ- 
ſion, he had made himſelf ſubjeCt to all the covenants 
which run with the Jand, and are inherent to it; ſuch 
as paying revt, repairing, building walls, &c. and to ſuch 
he is bound without the ſpecial word a/fgns, but not to 
any collateral covenants. Azor 159. 

Leſlee for /o"ty years made a leaſe for three years to one 
Calice, wherein he covenanted, that he would keep a 
wine cellar, and fell wine there, and accompt every 
month, upon requeſt, to the leflor or his afjigns, for all 
wines ſold, and. would pay him 3o s. for every tun fold ; 
then the leſſor granted the reverſion © /7. R. who re- 
quired Calice, the leſſee, 19 accompt, &c. and upon his re- 
fuſal! brought an aCtion of debt upon the bond for perform- 
ance of covenants ; and upon Jemurrcer, it was objeCted, 
that the grantee of the reverſion could not haye this ac- 
tion, becauſe to accompt 1s a collateral bencſit, and there- 
fore nut within? the ſtatute 32 7. 8. for the money arif- 
ing upon the accompt is not @ rext, or a thing incident 
to the reverſion. Oa the other fide, it was argued, that 
though it iz not a_rent, yet it is an adrantage inherent to 
the thing demifed, ſo that the grantee of the reverſion 1s 
aiding by the ſtatute; for though this payment 1s colla- 
teral, yet it paſſes to the aſlignee by the word af/igns 
Ator 243. | 

In a ſpecial verdiCt in an aCtion of debt for rent, the jury 
found, that the leſior being ſ{eiſed both of freehold and co- 
pyhold lands, made a leaſe of both to 777. R. rendering rent, 
and that J/. R. the leſſee ofigned the term to the defendant, 
and afterwards, by a grant of the freehold and ſurrender 
of the copyhold, conveyed the rever/ion to the fl iintif, 
but firſt he made a releaſe to /Y. R. the le/ee, of all de- 
mands; and in an action of debt for rent brought by the 
grantee of the reverſiom againit the aſ/ignee of the term, the 
queſtion was, whether the rent was cx//zgufhed by this 
releaſe 7 and adjudged, that it was not, becauſe the relea/e 
was made after the aſſignment of the term : it is true, it 
was made 4:/5re the grant of the reverſion, but it being 
after the aſhgament of- the term, the Jeſlorin ſuch caſe 
had his cletion, either to charge the /e//ce or afſignee, and 
it {hail be intended that he would have charged the af- 
/ignce for rent incurred after the releaſe given to the leſſee, 
ior 544+ 

if 4, demiſes to B. ſeveral parcels of land, and the 
leſlee covenants for him and his ailigns to repair, &c. and 
alter the lefice aſſigns to D. all his eſtate in parcel of the 
land d<miſed, and D. does not repair that to him aſfigzned, 
the lefſfor may have an aCtion of covenant againſt D., the 
ailignec. 1 Rol. Abr, 522, 

If a man leaſes for years, and the leſſee covenants for 
him and. his afſizns, to pay the rent ſo long as he and they 
have the poli:{hon of the thing let, and the leſſee aſſigns, 
and the term expires, and the aſſignee continues the poſ- 
ſeion aiterwards ; an action of covenant will lie againſt 
him for-ceut behind, after the expication of the term ; and 
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A.  v 
though he is not an aſſignee ſtritly according to- the rates 
of law ; yet he ſhall be accounted ſuch. an allignee as is to 
perform the covenants. Style 407. 

If A. leaſes to B. and B. covenants to repair,  &«. ang 

he aſſigns to 7. 8, who dics inteſtate, the premiſles bein 
out of repair, the lefſor may bring covenant againſt his ad. 
miniltrator as aſſignee, and declare that he made a leale to 
B. Sc. cus ſtatus et rifiduum termini annorum, &c, dz. 
venit, Sc. per afſignationem to the adminiltrator, Cath, 
319 | 
| In covenant, &s. for non-payment of rent, the plain- 
tuff declared, that the lady Purleck was ſciſed of lands ir, 
fee, and that ſhe demiſed the ſame to the delendant, who 
covenanted to pay, &c. and that afterwards the faid 
lady, by indenture, for be conſideration there mentiened 
granted the reverſiin to the piaintiff, to which grant the 
defendant attorned, and for rent arrear this action was 
brought in the county where the lands lie, as it ou bt, 
and by the grantee of the reverſion againſt the I:ſſie, with 
a profert hic in curia indenturam, but it was entered in hec 
verba; the defendant pleaded, that he aſſigned his term to 
F- S. before the plaintiff had any intereſt in the lands, 
but did not ſet forth, that the plaintiff accepted the rent 
frem the aſſignee, or that he bad any notice of the aſſign- 
ment; and upon a demurrer to this plea, it was adjudged 
ill, becauſe the aQion lies by the grantee of the reverlion 
againſt the leſſee, even after the aſſignment of the term, 
and this upon his expreſs covenant to pay the rent : but 
becauſe the plaintiff did not declare to aſe; uſe the grant 
of the 1everſion was, nor upon what conſideration, but only 
generally, upon conſideration in the indenture mentioned, 
the judgment was ſtayed. 3 Lev. 233, 

Debt for rent againſt an executor, who pleaded an af. 
ſignment of the term, and an acceptance of the rent of 
the aſſignee by the leflor; the parties were at iſſue upon 
the acceptance, and the plaintiff had a verdiCt, but he 
could never get judgment, becauſe part of the rent be- 
came que pending the ation. Palm. 524. 

An action of. debt was brought by the leffor again{t the 
adminiſirator of the leſſee, who pleaded, that belore any 
rent became due, he afligned the term to another ; and 
upon a demurrer to this plea, it was adjudged, that the 
adninifirator ſhould be charged in an aQtion of debt in 
the deznet, upon the contract of his inteſtate, and ſhould 
| pay as lar as he had affets, though he had aſſigned over 
the term, becauſe the privity of contract (till remained be- 
tween the leflor and ſuch 'adminiltrator of the leſſee ; and 
this was Helter and Coſbard's Cile. Sid. 266. 

Leaſe for ninety-nine years, if three lives fo long ſhould 
live ; this leaſe was afligned to the defendant, there be- 
ing a rent reſerved upon it, and the reverſion after the 
determination of the eſtate for lives was granted to the 
plaintiff, who brought an aQiion of debt againſt the af- 
ſignce of the term, for the rent ; and upon a demurrer to 
the declaration the plaintiff had judgment, not upon the 
merits, but becauſe the defendant did not agrue his de- 
murrer ; the fault in the declaration was, that fince the 
plaintiff was intitled to the rent as grantee of the reverſim z 
he ought to be ſo named in the writ, which he was not. 
1 Lutw. 478. | | 


4. Where aſſignee ſhall not be bound by the covenant of the 
affignor, 

A leaſe was made to one, who afterwards died inteſlate, 
and an aCtion of debt was brought againſt the detendant 
as adminiſtrator, for rent arrear after the death of the it: 
te/late ; the adminiſtrator pleaded, . that before any rent 
became due he afſigned the term to another, and that the 
leſlor had notice thereof, and afterward had accepted rt 
of the aſſignee ; and upon demurrer to this plea it was ad- 
Judged, that the adminiſtrator was no longer chargeable 
after he had made this afſignment. Cro. Eliz. 715. 

Leaſe ſor years made by a prebendary, rendering rent, 
the leflee died, and his executor aſſigned the term, and un 
an aCtion of debt brought againſt that executor for rent. 
incurred after an offignment ; it was adjudged, that ſuch, 
action would not lic : it is true, the executor would baye 
been chargeable if he bad not made this af7gnment ; not. 


upon 


| 
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ton any privity of contrae, for there was:none between 
him and the lefſor, but upon a privity in law, as baving 
the eſtate of the leſſee, if he had notialligned it to another, 
but by the aſſignment the privity of eſtate was gone from 
him. Cro. Eitz. 555+ 

Leaſe of a /tec+ of. cattle, and;the leſſee covenanted for 
himſelf and his af/1gns, to deliver them at the end of the 
term in as good a condition as he found them, .or to pay 
ſ] much money 3 alterwards the lefice alligned . both the 
term and the ſtock to another z adjudged, in an aCtion 
brought againſt the , a//zgnee, that he was not bound by 
this covenant of his leſlce, becaule it 1s a perfoual contraet 
between him and the leflor, and therefore it binds only 
the leſſee, and thoſe who repreſent him,, which ,are his 
executors and adminifiratars, but not _ his aſſigns, becauſe 
there is no privity of contract between them and the 
Iefor. This is the third reſolution. in 5 Rep. 16. 6b, 
Spencer's caſe. FER ow 

Leſſee for years covenanted with the leſſor to_ pay 
yearly during the term, 205. ?9 the churchwardens of the 
pariſh church of $. and to repair the houſes, &c. he after- 
wards aſſigned the term ; and in an aCtion brought againſt 
the aſſignee for non-payment of the yearly rent, there was 
judgment againſt biz; but upon a writ of error it was 
reverſed, becauſe the covenint for payment of this rent 
being not to the lor himſelf but to the churchwardens, 
&c, it is for that reaſon a mere ce:l.ateral covenant, and 
therefore the aſſignee is not chargeable with it. 2 Cre. 


os for years rendering rent, the leſſee died, his exe- 
cutrix aſſigned the term to another ; and in an action of 
debt ſor rent brought againſt the a//ignee, he pleaded that 
before any rent became que he alhigned the term to an- 
other ; adjudged, that the aQtion did not lie, becauſe when 
the executor of the leſſee made an aſhgnment of the term, 
the privity of contrae? was gone, for there could be none 
between the leffor and the af/ignre of the executor of the 
leſſee ; and when that af/ignee had made a farther affign- 
ment to another, then the privity of eflate was likewiſe 
gone, ſo that there was nothing to ſupport the aCtion, 
3 Lev. 295. x | 

Leſſee for jears covenanted to repair, &c, and aſter- 
. wards he aſſigned the term, and the leſſor likewiſe a//igned 
the reverſion ; adjudged, that the af/ignee of the reverſion 
ſhall maintain an aCtion of covenant againit the /efJee him- 
elf, or againſt the aſſienee for not repairing, becauſe 
this is a covenant which runs with the land, and not a 
collateral covenant. 2 Cro. A | 

Leaſe for years, rendering rent, the leſſor aſſigned the 

rever/ien to the plaintiff, who brought an ation of debt 
for rent ; the defendant pleaded, that the leflor demiſed 
the land prouty &c. and that by the fame deed he cove- 
nanted with the leſſee, that if he ſhould be at any charge 
for iſſues loſt, in ſuch caſe he ſhould retain ſo much of 
the rent as he ſhould be forced to pay ; then he ſet forth, 
that iſſues were loſt, and that the ſheriff levied ſo much, 
&c. and that he retained the like ſum of the rent ; and 
upon demurrer to this plea, the queſtion was,. that this 
ation being brought by the aſſignee of the reverſion againſt 
the o//;gnee of the term, whether ſuch an aſfignee could 
have any remedy upon this covenant by way of retazner ; 
and adjudged that he might, both at Common law, and 
by the Ratute 32 #1. 8. becauſe it was a covenant which 
runs with the land. Co. Car. 97, 137- 

Feoffment,-&c. in which the fcoffor covenanted tz 
make farther aſſurance ; afterwards the feoffee aſligned his 
tereſt to the plaintiff, who brought .an- ation. of cove- 
nant againſt the feoffor for not leyying a fine to make a 
farther aſſurance; adjudged, that the a///gnee ſhould have, 
the benefit of this covenarit, becauſe it runs with the 
lands, Cro, Car. 361, 503. | v8.2 

Covenant by the aſſignee of the reverſion for rent arrear 
aſter the aſſignment of the leaſe on which the rent_ was 
road the defendant pleaded, that before any rent was 

xc, the leflor had releaſed to him (the defendant) all 
Boas: and demands ;, and upon a demurrer to. this plea 
L "i held, that this releaſe, after the aſſignment made. 

7 tne leffor, did not bar the alligriee from this attion of 


Py 
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covenant, becauſe it was a-covenant which runs with the 
reverſion. . 7. Fones 102. 


, 


An «ffignee. of a reverſion brought an aftion of debt fer 


rent ;,the deſcndant' pleads, . that, before any rent became 
que, he,afſigned. the. term to another:z.and upon demvurrer 


to this plea. the plaintiff had judgment; becauſe-the de-_ 


tendant did not ſet- forth. in his-plea, that [he gave notice 


'to the plaintiff that he had aſſigned the term : Twiſden of 


a contraty opinion. . Raym. 162. 


Covenant, &c. againſt the defendant as aſſignee of. one 


John. Vaux, and, the. breach aſſigned was, that neither 
the, ſaid Febz Yaux. in, his life-time, nor. the defendant 


lince his. death, (whoſe affignee he is) had kept the fences, 
&c. 1N repair; the defendant progeny that he and the. 
e-fences.in repair, and. 


alligns of Febn Vausx had kept t 
upon this they were at iſſue, and the plaintiff had a ver- 


dict, but could never get judgment, becauſe an aCtion of. 
Lancs doth not lie. againſt an «//ignee. for a breach of. 


that .covenant-in the ; Agony of the offignee z- and this 
breach being aſſigned tor a default done, as well'in the 
life-time of the aiſignor, as by the defendant fince his death, 


and entire damages given, it muſt be' wrong. 1 Lutw. 


- 


In a ſpecial verdiCt in cjeQment, the caſe was, leaſe for 
years, upon condition, that the Jeilee ſhould not aſſign the 
term-to *any but to his kindred, without licence of the 
leflor ; alterwards the leſſor granted the reverſien to T. P, 
and the leflee aligned the. term to one who. was not of 


coliateral condition, according 10 Penant's caſe, and that 
it 18 ſuch a condition as is within' the ftatute 32 #. 8. 
cap. 34+. of which the grantee of the reverſion may take 
any advantage for the breach thereof. Raym. 850. 


1he leflze. covenanted for hinifelf and his affigns, to. 


rebuild and finiſh a houfe beſare ſuch a times, which be did 
not do, but aſter the time was expired be aſſigned the 


term ;. adjudged, that this covenant will not bind the. 
aſſignee, becauſe it was broken before . the aſſignment. 


made, 1'Sa#k. 199. | 
being ſeiled in fee made a leaſe to T. 8, for ſeven years ; 
the leflce re-demiſes the lands to the leflor for the whole 
ſeven years, reſerving th rent of 204. per anniutn; the 
leflor died, his widow entered as guardian to the ſon and 


heir of the Icffor, and receives the profits, and the rent. 


not being paid, 7. 8. the leflee brought an aCtion of debt 
againſt her as executrix de ſon tort in the debet and detinet ; 


it was admitted, that an action of debt would lie upon the 


contract where the whole term is aſſigned, and that there 
might be an executor de ſen tort of a term of years z but 


per curiam, It will lie againſt one in the debet and detinet,: 


ag executor de ſon tart, where there is no term at all, as 
in this caſe ; for when: the leflee, aſſigned the whole term 


back to the leſſor, this was a ſurrender in law ; and if ſo, 


then it lies upon the contract of the teſtator only, and 
by conſequence it is wrong againſt the defendant in the 
debet and detinet, 2 Mod. 174- 


An affienment of chambers in an inn of court. 


This Indenture made the day, &c. in the, year of our. 


Lord, &c. between A. B. of, &c. Eſq. of the one part, 
and QC, D. of, &c. Gent. of the other part: Whereas in 


writing or order may more fully appear ; And whereas in 


| purſuance of the ſaid order, a leaſe. of the ſaid chamber hath. 
94 fence $3; js granted to the ſaid A.B. for the. ſaid. 


term of twenty-one years, &c.. Now this ingenture wit- 
neſſeth, that. the ſaid A. B. for and in. canſideraticn+ of the 


. 


to-him in_ hand paid by, the ſaid, C. D. at and before the. 
ſealing, and delivery hereof, the receipt whereof (he dith - 
hereby acknnwledge, Hath granted, bargained, ſold, ſigned 

| an 


kindred to him ;z the better opinion was, that this was:a_ . 


In a ſpecial verdift in debt, the caſe was, the leſſor 


and by a certain writing made and dated, &c. at Lins, 
coln's Inn, the benchers of the ſaid inn did order, that the. 
faid A,B. ſhould have a leaſe of all that chamber up one. 
| pair. of flairs, number, &c. belonging to Lincoln's Inn. 
afareſaid, for the term , of _ twenty-one years, to | commence at, 
&c. wnder the yearly rent of, &c. as by ihe fjaid recited. 


ſum of two hundred pounds of lawful money of Great Britain, 
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ſell, affign and ſet over unto the ou C. D. his executors, 


and every ſuch farther atts and aſſurances, for the better 


A SS 


and ſet over; and by theſe preſenis doth grant, bargain, [or will releaſe or diſcharge the ſame, or any part theref, 


adminiſtrators and aſſigns, All that the chamber eſaid 
with the appurtenances, and all the eflate, right, title, in- 
terefl, property, claim and demand whatſotuver of him the 


faid A. B. of, in and to the ſame, or any part thereof : | 
appurtenances, |: 


To have and to hold the ſaid chamber, with 
to the ſaid C. D. bis executors, adminiſtrators, and aſſigns, 
from henceforth, for and during all the reſt and reſidue of 
the ſaid terin of twenty-one years, therein to come and un- 
expired. 
himſelf, his executors and adminiſtrators, covenant and grant 
fo and with the ſaid C. D. his executors, admini/trators and 


aſſigns, in manner following ;, (that is to ſay) that he the | 


id A. B. hath good right, full power and lawful authority, 
to grant and aſſign the ſatd chamber, and premiſſes above 
mentioned, in manner and form aforeſaid : And that the 
fame 1s free and clear of all former grants, offignments, in- 
cumbrances, arrears of rent, and all «ther duties payable to 
#he ſaid ſociety of Lincoln's Inn, or any the officers or mi- 
niſters thereef, or otherwiſe howſoever : And alſo that he the 
faid C. D. his executors, adminiflrators and aſſigns, ſhall 
and lawfully may at all times hereafter, during the refl and 
reſidue now to come and unexpired of the ſard term of twenty- 
one years, peaceably and quietly have, h:ld, occupy, poſſeſs, 
and enjoy the ſaid chamber and premiſes above mentioned, 
and hereby granted and aſſigned, * without any let, ſuit, 


trouble, evittion, ejettion, claim, or demand, of or by the ſaid | 


A.B. his executors, admmiſtrators, or aſſigns, or any other 
perſon or perſons whatſoever : And farther, that he the ſaid 
A. B. his executors and adminiſirator ſhall and. will from 
rime to time, and at all times hereafter, upon the reaſonable 
requeſt, and at the coſts and charges of the ſaid C. D. mate, 
do and execute, or cauſe to be made, done and executed, all 


aſſigning and aſſuring of the ſaid chamber and premiſſes to 
7 ſaid C. D. as by him the ſaid C. D. * ba W 
learned in the law, ſhall be reaſonably deviſed, adviſed or 
required. In witneſs whereof the parties above named have 
hereunto put their hands and ſeals the day and year above 
Writen. y 


Form of an aſ/ignment of a bond, 


To all people to whom theſe preſents ſhall come, greeting : 
Whereas A. B. of, &c. in and by one bond or obligation, 
bearing date, &C. became bound to C. D. of, &c. in the 
pench ſum of, &c. conditioned for the payment of, &c. and 
antereſt at a day long ſince paſt, as by the ſaid bond and 
condition thereof may appear : And whereas there now re- 
mains due to the faid C. D. fer principal and intereſ1 on the 
faid bond, the ſum of, &c. Now know ye, that the ſaid 
C. D. for and in conſideration 4 the ſaid ſum of, &c. of 
lawful Britiſh money to him in hand paid by E.F. of, &c, 


the wy. whereof the ſaid C. D. deth hereby acknowledge, 


he the ſaid C. D. Hath aſſigned and ſet over ; and by theſe 


preſents doth aſſign and ſet over unto the ſaid FE. F. the ſai 1 


recited bond or obligation, and the money thereupon due and 
owing, and all his right and intereſt of, in and to the ſame. 
And the ſaid C. D. for the conſideration aforeſaid, Hath 
made, conflituted and appointed, and by theſe preſents dith 
make, conflitute and appoint the ſaid E.V. his executors and 
adminifirators, his true and lawful attorney and attornies 
zrrevocable, for him and in his name, 'and in the name and 
names of his executors and adminiſtratori, but for the ſcle 
and proper uſe and benefit of the ſaid E. F. his executors, 
adminiſtrators and aſſigns, to aſe, require, demand and' re- 
cetve of the ſaid A, B. his heirs, executors and-adminiſtrators, 
#he money due on the jaid bond; and on non-payment thereof, 
him the ſaid A. B. his heirs, executors and adminiſtrators, to 
ſue for, and recover the ſame; and on paymeut thereof to 
deliver up and cancel the ſaid bond, and give ſufficient re- 
kaſes and diſcharges therefore, and one or more attorney or 
attornies under him to conflitute ; and whatſoever the ſaid 
E. F. or his attorney or attornies, ſhall lawfully do in the 
premiſſes, the ſaid C.D. deth hereby allow aud affirm. 
And the ſaid C. D. dath covenant with the ſaid E.F. that 
be the jaid C. D. hath net received, nor will receive the ſaid 


And the feid AB. doth by theſe preſents, for | 


'troverſy is ſo doubtful, that it muſt necefſarily be tried 


{-giſtrate is {till called the /i/e or afſiſe of bread: So half 


£ 3 


but will own and allow of all lawful PR oor recou 
thereof ; be the ſaid FE. F.. ſaving the ſaid C. D. harmle(; 


of and from any cofis that may happen to him thereby, *[p 
witneſs, &Cc. | | 


Aſſimulare, To put highways together : It is men- 
tioned in Leg. H. 1. c. 8. De via regia, viz. tanta vers 
debet efſe, ut inibi duo carri fibi poſſint obviare, et bubulcs 
de longo flumbli fut « op aſhmulare, &c. Cowell, 

Aſſija cadere, To be nonſuited. In what caſes ſuch 
nonſuit is ſuffered, fee Flea, /3b, 4. c.15. and lib, 5, 
Ca 6. 

* Aſſiſa, Caps in modum aſliſz, that is, when, the de. 
fendant pleads to the afſiſe without taking any exception 
'to the count, declaration, or writ, Cowell. 
\ Aſſiſa cadit, 'T hat is, when there is ſuch a plain and 
legal inſufficiency, that the complainant can proceed no 
[farther in it. Fleta, /ib. 4. c. 15. Cowell, | 

* Aſfiſa cadit in juratam, Is where the thing in con- 


by a Jurys Fletay lib. 4. c. 15, Brattin, bib. 2. c. 7. 

- Atjiſa continuanda, Is a writ direted to the Juſtices 
'afligned to take on aſſiſe, for the continuance of the caule, 
in caſe where certain records alledged cannot in time. 
be procured by the party that would. uſe them, Reg. of 
Writs, fo. 217. 

Aſſija pams et cervifiae, The power or privilege of 
aſſiſing or adjuſting the weights and meaſures of bread 
and beer; as the weight of bread preſcribed by the ma- 


a cruſt or farthing-bread is in Cambridze called a {ſe of 
bread : and a fervitor-is there a fer, or one who is to 
[live upon ſuch an aſliſed allowance : Hence to ſi/e, 7. e. 
'to match cloths, ſilks, &c. or to get ſome' of the ſame 
aſſiſe or proportion : Hence iſe for height and ſtature, 
'S:/ely in the North is proud and coy, Cowell, ed. 1727. 
- Aſſiſa p20o2oganda, 1s a writ direCed to the juſtices of 
of affiſe, to ſtay proceeding by reaſon of the King's buli- 
\neſs, wherein the party is employed. Reg. of HFrits, 
fol. 208, & 221. Cowell, ed. 1727. 7 6 
' Afſiſe, (Fr. Ais) According to our ancient books is 
\ defined to be an aſſembly of knights, and other ſubſtantial 
' men, with the bailiff or juſtice in a certain place, and at 
a certain time appointed. GCuſiom. Normand. cap. 24- 
| This word is properly derived from the Latin verb aſſes 
to ſit together ; and is alſo taken for the court, place or. 
time, when and where the writs and procefles of aſlize are 
handled or taken. And in this fignification afſi/e is ge- 
neral ; as when the juſtices go their ſeveral circuits with 
' commiſſion to take all afſiſes ; or ſpecial, where a ſpecial 
commiſſion is granted to certain perſons, (formerly often- 
times done) for. taking an afſiſe upon one or two diſſcilns 
' only. Bradt. lib. 5. Cowell, | 

Gnterning the general «ſſi/e, all the counties of Englane 
are divided into ſix circuits, and two judges are afligne: 
' by the King's commiſſion to every circuit, who hold their 
affiſes twice a year in every county (except Middler, 
where the King's courts of record do fit, and where his 
courts for his counties palatine are held) and have five 
ſeveral commiſſions. 1. Of oper and terminer, directed to 
them, and many other gentlemen of the county, by which 
they are empowered to. try treaſons, felonies, &c. ow 
this is the largeſt commiſſion they have. 2. FA gaol-deit- 
very, direCted to the judges and the clerk of fe aſſociatey 
which gives them power to try every priſoner in the gad 
committed for any offence whatſoever, but none but we 
'ſoners in the gaol ; ſo that one way or other they rid þ ec 
gaol of all the priſoners in it. 3. Of afſiſe, directed to 
themſelves only and the clerk of afſi/e, to take af - 
do right upon writs of afſi/e brought before them A veld 
as are wrongfully thruſt out of their lands and poſſeſhons: 
which writs were heretofore frequent, but now men's 
poſſeſſions are ſooner recovered by ejeAments, Oc 4+ x 
nifs prius, direfted to the judges and clerk of afſi/e, Ke. 
which civil cauſes, grown to ifſue in the courts wed - 
tried in the vacation by a jury of twelve men 


money due on the ſaid __ any part thereef ; neither ſhall 


% 


eounty where the cauſe of acti . ariſes ; and on return | 
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| +> of the jury't6 the court above, the judges | clefiaſtical Gaties ini temporal hands, but of a rent iffaidg 
of the verdift' of the jury O fe _ wave the fag out” of tithes barely, ne. afliſ lies. See Co. Utt. +) 8 
there give as pre. | orgy pre of es les 32 Hen.'8: cj. Vaugh 204, © 
efery Gany phy bs bo pope” of hs aſſiſes [md There were at firſt but 'two forms of writs of aſliſe of 
ee pony to give their attendance xr = | udges, wy prone Ve: = Ajores ant aſhſe de libero FEneMents, or de va 
they ſhall be fined. © Nazon's men 2232s add teria |. The affife wi Hbete tehemtin} HI4 M8" of hd.” nl; 

There is a com _—_ "hel Heveral timeyn a year, | refit, or other things which lay in ##der, but for profits 
and goal-delivery of W's e 7 ph Midleſex, at Fuftice- | «pprender which conſiſted in capiends, colligends, habeno, 
for the city of London an ates pf A SER 9% hit recipiendo; & extreendo, no affiſe lay, but a quod prrmictar, 
Ha'l in the Old Baily, broth b OG North and | in which there was great delay, and they who had but 
judge. In Wa'es there 7b Web the King appoints two | an eſtate for life'could not thaintain that writ; 2 Inft: 411. 
Sage WO. pres Jawa th bs judges, F iy 18 Eliz. | But now by 'the ftatute WP? 2. c.'2 S. a ſpeedy remedy 
—_ "if Foltices fit by force bf» om parans _—_— eh Wer. theſe caſe de Proficuts, Se. ih certo loco ca- 
not adjourn the commiſſion Lfhes FER Wat Weouk by * There were but two writs of affiſe at trmimion law, (viz ) 
'The conſtitution of res Jo obs bs (ARobrr hoy now | afliſe of. common - of | paſture tor cattle, and an afſiſe of 
Bee. 2. thovgh Pawn EN NN ne through | 99vel diſſeiſin, the laſt of whicti doth lie for ſeveral things, 
are: and by Magn2 Cha "yg J « ls the knights of the | vViZ. lands, rents, offices,  tither, and generally for every 
ay wayne NS iifeifin, Ec. | thing of. which a precips quod reddat did-lie, and in ſome - 
Rive hires tre Jailed | tales: where fort Rind Uh for He} us "Hh LANES" io 
in their proper ſhires, and w C po her place, in their | 270 crofto, becauſe it may be! put in view to the” recog - 
there, ſhall be ended by roam em pots bh _, Ln be re- | nitors,” 5, e, to'the/jury. 2 Bulſt. 214. YEE, worn ub 
circuit ; and if it be Ag 2 6h yy eee] be | ended ' An affiſe will lie 'in ſome caſes where treſpaſs vi &7 
ferred to the juſtices © yh y p pw es. are to hold | armis will not ;/ as where's tenant holds of his lord, by 
g Hen, y oe 0 {ws nap. We Cie contty's «ot -their rendering rent and ſervices, and the lord enters, and fo 
their ſeſhons 10 the c ra Bo Rats | 6 4 E4 ©. | often diſtrains, though nothing is due, that the tenant is 
records -to be ig > h 'm, mir off £in Dub OKs diſturbed in the manuring' his Facts) in ſuch cafe he may 
By fot. 21 Ghv I A 5/e is | bave-an affiſe de ſovent forts aifireſs ; but he cannot have” 
Fre ſhall be” held at the 11> aging OR 8 1 4; fin are | treſpaſs vi & armis againſt his lord, becauſe he is prohi- 
likewiſe uſed for a jury, by whom afſer's OE] ee by the" ftatitle of Marlbridge, cap.” 3." See Bevill's 
tried. Lit. cap. Rents, Tn Poet A af bet tc. | caſe, It is true, there was no remedy at Common law 
ned, nd 3 OY Ge 624} 47 | oy: theſe profics' wpprodiler" 1 WHAN WAG" Tor bn” EEG 31 
if demanded, on pain oP tres ronroo 19 TAE * ſuch caſes was given by the ſtatute W/m. 2. cap. 15. 
And affiſe is taken for a writ "” ph rwgn tþ oF 4 it and ever ſince it lieth of e/overs, to be taken in the woods, 
things immoveable, whereof 'any one and his OM 3 of another, of nuts and acorns to be taken in ſach woods, 
have been diſſeiſed. Likewiſe in another ſenſe, a- "gm. es wares » of the ſeveral" feris'of 4a Pl which a tin 
an ordinance - or ſtatute, by - 614-4 pi wry b may likewiſe have in his'own'lands; and yet, if he be dif- 
ra nyo ern offife f i rt an-| (ciſed of them he may have. an afliſe ; ſo.of pentage; paſs 
offiſe : An aſhiſe of novel diſſet/in, [94 S.. q we grr4 ee of ſoge, pannage, and' ſuch like things. 8 Rep. 479.  — 
eeftor, YOuE + Spano Ig an os 0 orree >rity; It lies where men are diflciſed of their Gees of profitg 
Er NO z diſiſine) Lies | and therefore an affiſe was brought, wherein the demand- 

Aſſiſe of novel diſſaſm, -(4/i/a nove a) Ls joan 5 officio magiftri Ew pilarum palmarum 
where teciant i eine, Ry res en! likes Hcl” EE IE AS King's 
al rp ravanpay 1 wed rh of nix oi N"+oll, tennis plkye; hat js, of the tenhis plays 'of the King's 
common of paſture, common wt 4 A of oe mi ene bouſlio1d; and only when the King hich felf plays in perſon ; 
&c, Glanv, lib, 10.0, 2. rae NH gen if g. | for the grant of the office "ſhall have a reaſonable con- 
17% Tg” Ort a At: I K62 fe © 177» ,77 ' | truQtion, and the affiſe ſhall 'be wh nodes mo en 
179; AP" 6 IF fe FELT 2 FIR | | is difſeiſed of the whole office, but where 

An aſliſe of novel difſciſin is a remedy maxime feflinum, | where a MAN 19 S, | | 
for the recovery of he. Tt, of which the party _—_ op Her I re 2 aihſe of that part, and no 
vas diffeiſed, 2 Int. , Jing "And it's be led Lead a G; In afliſe for a cellar, the tenant pleaded in abatement, 
=, bonus the fottines in gr wants iſe! was allowhy | that the* demiatidant'tp@*cncered' 3 the laft continuance 
ſeren years to ſeven! years 'ahd' no meg Jafk rat + 5 {the jury found a ſpecial verdi&, that the demandant bad 
ern he eh al] mel, Fark we ar equi hc hr ry 

Ul ic dong boat, of 'n:ys/ | to view the antiquity of the cellar ; adjudped, that 
Fr NE dv pv! laſt CTA "Up affiſe of never! NN ny he wr en not abated. Plewd. Con. 92 $ 
oe OY REEL ie me ined. a Aa cadd aſhſe was brought of the' office of a filazcr of the 

An aſhiſe is called feſtimum remedium. t. ver og me LEE of Cinibdn Pleas, and the rd apart de 
Es en of DE 93r cue rhe mn 6s EE — 
not rouch any Avinges; p Poaks - = preſent, and = ne, Dr 114 þoft was put in wew where the officer Naa 
enter preſently into - warranty ; ſo receipt. 5. the Tr | ought of the office of clock-Beeper” oF. 

ro ur for th -of the plaintiff or | An alliſe was brought of the office © dof 
_ Ga 2 Gd. Booth gy of P - .- | Weſtminfler, and it was adjudged to be well brought; 


| but then the demandant muſt aver, that it was an ancient 


| HIRE _ ] office, and prove it at the trial, otherwiſe he muſt be , 
AIR ISIR Thad ond oh" ah TDD. 
, 2 Who may have an afſiſe, and againſ! whem, and where | An afliſe- was brought of the office of ſadler to the 
Dd: 1 uu. at $i 7 5445-11 +, | Queen, granted” the demandant by the King ; and It 
3 Preceedings ard pleadings in affiſe. ** © © | was adjudged' that it would not lie, becauſe the King 


| | | very could not make ſuch an' officer for the Jon 3 oe Prada " 
' 1. In what caſes an alſifs Leth.. "RTP EIS there was no place mentioned in the patent where the 
An aſhſe tied eye precipe quod reddat may | perſon ſhould exerciſe and enjoy this office, and therefore 
de brought for at Common law; therefore it lies for an | it could not be put in view to the recognitors ; ſo if the 
olce, 2 Inſt. 8 Co. 47: b, Fen. - |] King granted the office « | _ of the prince of W alzs, 
|t lies for one ſeiſcd' of lands, 'tenements, ' rents in fee- | an aflife will not lie. '1 Srownt, 28. . 7 EN MAY 
ple, taily.0r. for life, and for tenant by e'egit, ſtatute | An affiſe lieth of the office' of regifter of the admiralty, 
oa ſtaple, or-tenant by recognizance' in nature of | and an Rn perſon 'A Meh teould he amd by We 
a t \J; h | þ r ec- | gutlibet huju ' perſona | bY - 
Yer: PR. ; ny lies-of tthes, penſions, w_ other ec | He's juſmadr per; b admiral, 


whic 
dd 
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| nomiee, ſhould be regiſter of the admiralty for life. 
er F53. 

"It lieth of offices of wnodward, park- keeper, and keeper 

chaſes, warrener, &c. but theſe are not at Common 
aw ; but by the ſtatute of //gm. 2. becauſe they are of 
profits to be taken in atiens ſoo; it likewiſe lieth of all 
other offices and bailiwicks in fee. 8 Rep. 47. 

In an affiſfe of a ew office, it ought to ſhewed what 
profits belong to it ; but it is otherwiſe of an ancient 
eſhce, becauſe it is preſumed, that the profit thereof 1s 
fuſficiently knows. & Rep. 45. 

If a maſter of an hoſpital is deprived of his office by a 
lay patron, without cauſe, he may have an aſliſe, be- 
cauſe he hath no other remedy; but if ſuch a maſter is 
eclcefiaſtical, and deprived by the ordinary without cauſe, 
ke ſhall not have-an aſfiſe, becauſe he may appeal to the 
viſitor. 11 Rep. gg. | 

Error of a judgment in an affiſe of the office of a 
park-keeper, which was: granted in rever/ion to the deman- 
dant, and afterwards the park itſelf was granted to an- 


other, who entered and kept out the reverſioner after the | 
death of the tenant for life, for which he brought an aſ-. 


file, and after the verdi&t, and before judgment, entered 
into the park, and there did hunt and kilixd a deer, and 


this entry was aſſigned for error, for that it had abated 


the writ, and made the judgment erroneous ; but the 
eourt was not of that opinion. 1 Bulfl. 5, 6. 

Aſſiſe of the ſuperſedeas office ; the King's counſel came 
into court, and faid to the judges, ihe King doth greet you 
well, and as to the afſi/e, it concerned the King and his 


prerogative, ayd that, they were no farther to proceed | 


therein, and fo delivered to them a writ de nm ulterius 
proſequends rege inconſulto, which the court received, and 
yet the counſel for the defendant argued againft the writ, 
which at firſt the court doubted whether they might or 
not ; but they agreed, that aſter the writ was allowed, 
they could not proceed upon the afſiſe without a prece- 
_ 6d laguelam, and likewiſe a procedendo ad judiuium. 
w'/l. 32. | | 

8 Ate. for that tie defendant kvavit guandam de- 
num ad nocumentum,. &c and ſhewed that he had a wind- 
mill, and that the defendant had built his houſe fo near that 
it hindered the mill : the jury found, that he /evavit do- 
mum, and that #wo foot of it did hinder the plaintiff's mill : 
it was-inGſted, that only the two foot ſhall be abated, and 
not the whole houſe ;. but the Chief Juſtice Hobart was 
of opinion that could not be, for /zvavis domum is when 
an entire houſe is built from the ground ; if it had been 
erexit d:zmum ; then the two foot and no more might have 
been abated, becauſe erexzt is when ors of a houſe is ſet 
up; but the better opinion was, that only the two foot 
ſhall be abated. Godb. 233. | | 

And though ejeQument is now, the common aCtion for 
thoſe things, which were formerly recovered in afliſe; 
yet in ſoure caſes an affiſe will lie where ejeCtment will 


not, as in the cafe before mentioned, de wno crofto ; nei- | 
ther will an ejeatment lie de pi/caria, becauſe the ſheriff 


cannot deliver poſſeſiron of it, but an aſliſe will lie of it, 
for though it is proficuum caprend” in aliens ſolo, Yet it 
may be put ia view to the recognitors. 


=_ aſliſe for the office of ohe of the four clerks of the 
privy ſignet, it was ruled, that where it is brought for a 
thing againſt c:mmon right, the demandant ought to. ſet 
forth his title ſpecially ; but where it is brought for /ands 
there it is ſufficient to ſay de libero texementa : that when 


an aſhſc is arrainged it 1$ not enough to demand the recog-' 


nitirs, and to-read the writ and the count in French ; but 
the clerk ought to read the® count in Latin, as it is entered 
on record, for till then the court is not poſfeſſed of. it ; 
and if it is not read in Latin in may be a queſtion whether 
the aſliſe is diſcontinued ; but before this aſſife was taken, 
it was excepted againſt the writ, becauſe it was odavas in- 
| Read of afabis, and becauſe it was returnable coram nobis 


cung. for the one is the form in the Common Pleas, and 

the other in B. R. but adjudged, that o&avas is more near 

the grammar than eZata,| and that coram nobis apud 

 IV:jim' was well enough z and the court held, that if a 
- A 


- 


Cro. Gar. 


apud H/e/im', when it ought to have been coram nobis ubi- f 


* 


A 38 

clerk of the fignet abſented in his waiting month, it was 
forfeiture of his office ; ſo if the reverſion is (granted ts 
him, and he doth not come wher. it is void, that is like. 
wiſe a forfeiture ; and if a grant is poft, mortem vel {.pi. 
 fatturam of him im _poffeſſion, and afterwards he forfeity 
it, the grantee of the reverſion may enter without a ſcire 
' facias, Sid. 73, 80. - | | 

* Aﬀliſe for the office of the marſhal of B. R, Mr. Lin. 
thal and others, and the counſel being ready t2 arraign it 
in Freich, the recognitors did not appear, but the writ 
was read, which may be returnable any day, as well as on 
a return day ; neither did the demandant a; p:ar ; wheres 
upon the aſliſe was adjourned to another day, and then was 
arraigned, and the tenant prayed, that the demandant 
might come in and count, who net. being ready prayed 
another day, which was denied ; for this is fe/linum reme- 
Crum, and the tenant is bound in. law to plead inflanter, 
which he cannot do where there is no court, therefore the 
| demandant was nonſuited; but he may bring a new aſliſe. 
I Salk, 82, | | 

Fa an aſfiſe for tithes, the writ was de libero tenemento, 
and the count was de portiene decimarum in R. without 
| mentioning the certainty of the tithes ; and this was ad- 
Judged good, becauſe the taking of a part ſhall be a deſſeifin 
of the whole. Dyer 83. ; . 

| Where an affiſe is brought for a mill, it ſhall be de moler. 
dino generally, without expreſſing in certainty the nature 
of the mill, as gri/t mit}, fullirig mill, &c. becauſe the mill 


on. og 


[is the ſubſtance, and the other are but additions to ſhew 


the quality of the mill, 4. Rep. Lutterel's caſe. 

In aflifes for a rent-charge, rent Jervice, or rent-ſeek, 
| brought by tenant for liſe, in fee or in tail, the writ mui 
| be general de }bero tenemento in R but if it is of a rent- 
| charge or ſech, all the lands muſt be named in the writ, 
but not in aſliſe ſor rent-ſervice, Dyer'31. 

Aſſiſe, &c. for rent-charge,. in which the caſe Wass 
huſband and wife were ſeiſed of two-manors, which by 
fine they conveyed (inter alia) to the conuſee by the name 
of two manors, &c. and he by the ſame fine rendered 
; back to them a yearly rent of 501. and to the beiis of 
the wife, and alſo rendered the two manors to them for 
| their lives, the remainder over in tail. The huſband and 
wife died, the rent deſcended to the plaintiff as fon and 
heir of the wife, and he had judgment in the aſſiſe ; upon 
> which a wric of ercor- was brought, and the error aſſigned 
was, that the fine was of two manors (inter aa) which 
, words import, that other lands beſides the manors did 
paſs; if ſo, the affiſe brought againſt the tenant of the 
; manors only is not good, becauſe all the tenants of the 
: lands compriſed in the fine ought to be named, and this 
; was adjudged good cauſe of error. Cre. Eliz. 226. 
| An aſhiſe lieth of rent, (visz.) a rent-ſeck of 491. per 
ann, was granted, ifſuing out of houſe called the Uni- 
corn in L.. payable at ' Michaelmas and Eady-day at the 
 hauſe of the grantee in L. &c. and Gd. was given in the 
name of the feifin ; now in this caſe the rent was iſſuing. 
out of one houſe, and to be paid at another, yet the de- 
mand at the houſe where. it was iſſuing, and none being 
there to pay it, was adjudged a difſeiſin, for which the 
'alliſe was brought. Cre. Car. 365. : 
Error of a judgment in an aſliſe for: rent arrear, 18 
| which the demandant counted, that the rent was deviſed 
; to him for life, iſſuing out -of ſeveral tenements, naming 

them, and that the !!/ater died, and- the lands deſcendec 
to- B. G. and that he was ſeiſed of the ſaid rent by the 
hands of the ſaid B. G. until afterwards he was difſciſed 
by him, &c. the errors aſkgned were, that the aſliſe being 
brought for the arrears of rent due upon a deviſe, the de- 
'mandant had omitted to ſhew when the teſtator died ; for 
: which reaſon the certainty of what was in arrear could not 
be known ; neither did he ſet forth, or the jury find, that 
\ the rent was demanded on the lands, for a demand of 
the perſon off the land was adjudged not to be good; and 
' for theſe reaſons the judgment was reverſed. Gro. Car, 


/ | SIE: ; 
An aſfiſe lieth de. cellaria, de alneto, de bu/laria, de falind, 

ic. for though theſe and the like are uncertain 1n £2 

' count, yet becauſe they may be made certain in the evi» 


ith} 


{ danes-m the trial, it ſhall be good. Cro. Gar. 399- 


# 
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An affiſe lieth of common of paſture, where the com. 


moner hath a freehold in it, and the lord or other people 
ſeed it ſo bard, that all the graſs is' cat up where the com- 
mon ſhould be taken ; but then he muſt count and fer 
forth how long the land was fed, and alledge per gud pro- 
ficuum ſuum per totum tempus ibidem amiſit ; for if it is only 
a ſmall feeding, an affiſe doth not lie, but in ſuch caſe 
the commoner may  'iſtrain the cattle damage-feaſant 
14%: | | 
we jo reverſe a judgment in ani an affiſe of nowsl dis 
ifin in an inferior court, in which the demandant count- 
ed, that the tenant did diffeiſe him de uno muro laf ideo, 
and had built a houſe in the place of it, and all this mat- 
ter was afſigned for error ; and adjudged, that he ought 
to have brought _ aſfiſe of nuſance, and not an aſliſe of 
el diſſeiſin. Style 145. © | 
m—— Page brought a new afliſe for the 
ſame office, and it being arraigned on-the firſt day of term, 
the tenant made default, being demanded, ideo capiatur of- 
iſa fer &faltam ; then the demandant counted and ſhew- 
"1 the King's patent, which was read but the jury being 
not yet ſworn, day was given till Wedreſiay following, 
at which time the tenant may appear, and pive what evi- 
dence he can, but he cannot after this default plead either 
5n bar or abatement, nor challenge ; and the cauſe com- 
ing on to trial, the demandant proved feifin by compound- 
ing and taking .20s, of a priſoner, who was committed 
by the houſe of commons to the tenant Nerfolk, who 
ws then in poſſeſſion of the office, and by going to the 
lobby, and laying his hands on the mace whilſt ic was on 
the ſhoulder of Nerfolt ; and this was held fufficient ſei- 
fit and diſſeifin, and the demandant had a verdict. - 2 
- 120. 
To for the office of ſerjeant at mace to the houſe of 
commons , at the trial the demandant made a title by a 
grant from King James, reciting a former grant, and this 
to commence after the determination thereof ; adjudged, 
that this recital wwas not evidence; whereupon the demand- 
ant went to the Rolls, and had leave of the Meafter of the 


Ri!ls to bring the patent into court, which was done ; then | - 


he was to prove ſeilin, which he did, by proving that 
-he went to the houſe of commons, and demanded his place, 
but received no fees ; but that.in an aCtion.on the caſe 
for dillurbing him in his office, he had recovered 300 /. 
- damages, and that this by Hale Ch. J. was held a ſuff- 
cient ſeifin, the damages being recovered in ſatisfaction of 
his fees whilſt he was out of pofleſſhon; but by other 
\Judges it was denied, whereupon the matter was intended 
to be found ſpecially, but the  demandant, rather than 
agree to it, became nonſuit. 2 Lev. 108. | 


- r Wha may have afſiſe, and againſt wham, and where it 
Wi, | 
As the writ of aſſiſe reſtores the party to the actual ſeifin 
of his freehold, for ſo are the words of the writ, viz. 'fa- 
cias tenementum_ illud ſeifiri, &c. conſequently the party. 
that brings the writ muſt found it upon an actual ſeifin, 
- 'Vhich he has been diveſted of, for otherwiſe this remedy 
3 not commenſurate to his caſe. See 2 Rol. Abr. 463. 
Therefore if- there be lord and tenant by rent-ſervice, 
and the lord grants the ſervices to another, and the tenant 
attorns by a penny, this being given by way of attorn- 
ment, is not ſufficient ſeiſin to ground an aſliſe on ; ſects 
if the penny had been given by way of ſeiſin of the rent, 
Lit. Seft, 565. Co. Lit. 315. 4 Go. 9, 10 Co. 127. 
[f the Iefſor dies, and after the leſſee for years is ouſted, 
the heir of the leflor ſhall haye an afliſe of novel diſſeiſen, 
and not of mortÞaunceſtor, for the leſice's continuing i pol- 
icſhon after the death of the leſſor, was in right of the 


heir. See 1_Rel. Abr, 230, 271. Kelw. 110. $53 oh 


f a.-man leaſes for. years, the-remainder/over in fee, 
and after the tenant ſor years is ouſted of his term, he im 
the remainder may have an afliſe, becauſe the freehold was 
1m him at the time of the diſſeiſin. Keſw 109, 

An aſkſe may be brought in the county where the land 
 Vith and not elſewhere; for if it/is brought in a foreign 
— county, though. by the ailent of the parties, it is erroncoys. 


Þ 


A885 


[ Tenant by flature, or by elegit, may have an afſſiſe, thorigh 


they have but a chattel intereſt, and they muſt count ut 42 
libero tenemento, and not de terming ; and in ſuch cafe an- 
cient demeſne is a good plea. '5 Rep. Alden's Caſe : but now 
the law is held to be otherwiſe, becauſe in an aſſiſe brought 
by a tenant in elegit, the judgment is not to recover the 
poſſeſſion of the land, but' only to have execution done on 
che former judgment. Hob. 49, 7 | 
Tenants in common ſhall each have a ſeveral affife for his 
moiety, or part, becauſe'they are ſeiſed by ſeveral titles ; 
but ewwenty jornt tenants ſhall have but one @ffiſe in all their 
names, becauſe they have but one joint title ; ſo if there 
are three joint tenants, and one of them releaſeth all his 
right to vne of his companions, and then the other two are 
diffeiſed of the whole, they ſhall have but one Ye in both 
their names, for the two patts, 'becauſe they had a joint 
title to/it at the time of the diffeilin, and he to whom the 
releaſe was given ſhall have an aſliſe in his own name, be- 
cauſe of that part he is zenant in common. 1 Trl. 196. 

- Tn affiſe, which came on to be tried at the affiſes, the 
recognitors were at the bar, and ready to be ſworn, and the 
defendant came into court, and confeſſed the ſeifin and 
difſeiſin as the demandant had declaredz whereupon he de- 
manded judgment,” and he had it, which was entered, 
quod recuperet ſeifinam per viſum retognitorum ; and upon 
this a writ of error was brought, and the error aſſigned 
was, becauſe -none of the jury were ſworn, or had the 
view, and they were not recognitors before they were 
ſworn ; adjudged, that though they ſhould have the view 
of the land, yet if they know it well enough, the afliſe 
may be taken without the view; the judgment was af- 
farmed, 2 Bul/t, 160, I W} > 105 

A difleiſor made a leaſe for years, and being about to 
leave the realm, he ordered the Jeffee to keep the poſſeſ- 
fion againſt the difſeiſee till he returned, which, he did, 
and paid the rent to the uſe of the difſeifor ; the better 
opinion was, that in this caſe the leflee was ſuch a diſ- 
ſeiſor, that an aſſiſe might be brought againſt him. Dyer 
141. | 
The Queen granted the cuſtody of a park to, one for 
life, with all the profits and commodities to the ſaid office 
belonging, to which the herbage and pawnage of the park 
did belong; and afterwards granted the park to T. 8. 
and his heirs ; the grantee felled ſome trees, and carried 
them away ; now this being an injury done to the keeper 
in reſpect of the patnage, he cannot wo treſpaſs, but 
an aſſiſe or aftion on the caſe ; he cannot bring an aſliſe, 


for that doth not he, becauſe he cannot have ſeifin of the 


pawnage of the trees, for thoſe are gone, therefore he 
may bring an aQtion on the caſe, and recover damages ; 
but he may have an affiſe for the herbage. 2 And. 7. 

The taking of 3d. of A. for a capias againſt B. is a ſuf- 
ficient ſeilin of the office of Filizer de Banco, 1 Rol. Abr. 
270. 

If one by the houſe of -commons be committed to A. 
who before and long after was in poſſeſſion of the office 
of ſerjeant at arms to the houſe, and the priſoner com- 
pounds with B, for the fees, and gives him twenty ſhil- 
lings; this is a good ſeifin of the office by B. for he can- 
not be diſſciſed thereof but at his eleQtion ; adjudged and 
held likewiſe, that proving that B. being in the /obby of 
the houſe of commons, took hold of the door of the houſe, 
and laid -his hands. upon: the mace (then being, in the 
.hands of A.) to take it, but hindered by A. was good 
evidence both of a ſcifin and diſſeiſin. 2 Lev. 108, 

'The ferjeant of the mace to the houſe of commons, in an 
aQion upon the caſe for a diſturbance, recovered damages; 
and whether this was a ſufficient ſeifn, the damages being 
recovered in fatisfation of the fees, and he then being 
out of poſſeſſion of his office, was doubted ; fome of the 
judges incliving one way, and ſome the other; and it was 
intended-to have: been found ſpecially ; but the plaintiff 
"being unwilling to ſtand to it, was nonfuit. 1 Lev. 10$. 


Proceedings and pleadings In affiſe | St 
he firſt proceſs in this aCtion 15 an original writ iſſued 


' out of Chancery, direfted to the ſheriff, commanding him 


to return a jury, who are called the xecognitors of the 
me IR _F" aſliſe. 


| 


' 8 lg 
| Fort of a writ of afſiſe of n1vel diff. 


George the Third, 8&c. To the ſheriff of W. pre, 
A. B. hath complained to us, that C. ot Ps pn: 
out judgment hath diſfeiſed him of his free tenement or freehold 
in, &c. within thirty years now laſl paſt ; and ther, fire we 
command you, that if the ſaid A. makes you ſecure in proſe. 
cuting his claim, then that you cauſe the ſaid tenement to be ye. 
fſeiſed of the cheft ls which in it were taken, and the fame 16 
nement with its chattels tobe in peace, until the next afſiſes 

when otir juſtices into thoſe parts ſhall come ; and in th: meqn 
time do you cauſe t1welve "ty and lawful men of that venue wr 
. neighbourhood to view the ſaid tenement, ana their name; i 
be impanelled, and ſummon them by good ſummoners, that 11, 

be befare our ſaid Juſt. at the ſaid afſiſes, ready to make - 
cogmzance thereof ; and put by ſureties- and ſafe pledges the 
ſaid C. or his bailiff, if he ſhall not be found, that be then be 
there to hear that recognizance ; and have you there the ſus 


moners, and the names of the pledges, and this writ6 In 
witneſ ,, &C. 


A 3 $S 
aſtiſe; An aſſiſe is fe/linum remedium, and fo. be eeraſgned] 
. on the day the writ is returnable, on which day the de 
fendant is to count, and the tenant is-to appear and plead 
_ Inſtantly, unleſs the court thinks proper |to allow him an 
imparlance, which is faid- cannot be without ſhewing good 
cauſe. Style Reg. 88. 

When the plaintiff counts, the defendant may plead in |- 
abatement, and over in bar, or may plead the general iffue 
nul tort nul difſeifin. Booth 214. _ | 
If the tenant pleads a plea, which ſhews that the afliſe 
ſhould not be taken, and ſuch plea is triable by a jury, 
the recognitors of the afliſe may try it, and then the al- 
file is ſaid trar/ire in jurata ; and the afliſe and record ad- 
journed into the Common Pleas. Both, 313, 314- 

In aſfiſe for a rent-charge or ſeck, the demandant muſt 
make a title in his plaint, otherwiſe in an afliſe of land, 
for there poſleſhon without any other title is ſuſhcient. 
"Zenk. 42+ 
F In an aſliſe for a portion of tithes, the demandant in his} 
plaint muſt make a title, for the ſeiſin- only is not ſuth-| 
cient, no more than in the caſe of a rent or other profit 
in the ſoil or fee of another, which commences againſt 
common right ; for in all theſe caſes of neceſſity the com- 
mencement thereof muſt be alledged by« him who will 
make title thereto, whether he be privy or a ſtranger; 
for it is againſt reaſon to charge the inheritance or free- 
hold of another, without ſhewing ſome ſubſtantial foun- 
dation thereof. Dyer 58. , | | 

In an afliſe for an office, the demandant in his plaint 
mult ſet forth a title. 3 4od. 273: 

By Weftm. 2. cap. 25. a certificate of aſſiſe is given, 
which is a writ for the party grieved, by a verdiCt or 
judgment given againſt him in an aſliſe, when he had 
ſomething to plead, as a record or releaſe, which could not 
have been pleaded by his bailiff; or when the aſliſe was 
taken againſt himſelf by default, to have the deed tried, 
and the record bronght in before the juſtices, and the for- 
mer jury ſummoned to appear before them at a certain day 
and place, for a farther examination and trial of the mat-. 
ter. See Booth 215, 287. 4 Co. 4.6. 2 In}t. 26. 


A count or declaration, with-a plea, iſſue, and jud>mer 
in an aſlſe. m Br 
q The afſiſe come to recognize, whether C. D, un. 
MG0TER, Juſtly and without judoment did diſſeiſe A, BR. 7 
his freehold in, &c. within thirty years now /ajt paſt, &c 
and whereupon the ſaid A. by T. E. bis attorney, complains 
that he the ſaid C."diſſiiſed him of one meſſuage, twenty acre 
of land, and, &c. wh the appurtenances, in, &c. ond fir 
hzs title to the tenements and affiſe aforeſaid, the faid A. ſaith 
that T. B. father of him the ſaid A. long before the obtainins 
of the ſaid original writ of afſiſe, was ſeiſed of the tenement; 
aforeſaid, with the appurtenances, in his demeſne as of fer; 
and being ſo ſeiſed thereof, the day and year, 8c. at, &c, 
aforeſaid, by his indenture, made betwe'n him th: ſaid T. of 
the one part, and, &e. of the other part, which other part 
thereef,, with the ſeal of the ſaid T. affixed thereto, and by 
him figne@, the faid A. bere brengs into this court, the date 
whereof is the ſame day and year abve, he for himſelf, his 


ht 


If a flat bar be pleaded to the aſliſe, and iflue is joined 
thereupon, the jury never enquire of the /e;/zz or difſer/in, 
but of the matter pleaded in bar, and of damages, if the 
plea be found againſt the defendant. Booth 214. 

But if the defendant pleads a colourable plea, then they 
2re to enquire of the ſe:ſin and diſſeifin, which is called the 
taking the aſliſe at large. See Booth 2x4, 215- 

Alſo if-an infant pleads a flat bar, and the bar is found 
againſt him, yet the aſliſe ſhall be taken at large, becauſe 
the law not allowing the parol to demur in this aCtion, 
which was f-/linum remedium, the ſeiſin and diſſei/in was en- 


heirs and aſſigns, did covenant, grant, &c. [here reciting a 
deed of covenants to levy a fine of the tenements, among 
other things, and the fine levied accordingly] # the uſe o 

A. and his heirs, &c. by virtue of which fine fo levied, Fa 


ſaid A. into the ſaid tenements with the appurtenances entered, 


and was theresf ſeiſed in his demeſne as of fee, until the 
aforeſaid C. D. him the ſaid A. reg ws and without 
Judgment, d d diſfeiſe as aforeſaid ; and this he is ready to 
verify ; whereupon he prays the aſſiſe, &c. And the ſaid 
C. by, &c. his attorney, comes, &Cc. and ſaith, that he has 
nothing in the ſaid tenements with the appurtenances, to put 


in view of the recognitors of the ſaid aſſiſe, and in the 
plant or declaration aforeſaid ſpecified, nor had at the cay 
of bringing the original writ of aſſiſe aforeſaid, or ever ob 
nor any injury or diſſeiſm did to the ſaid A. and of this be 
tuts himſelf upon the afſiſe ; and the faid C. des likewije : 
therefore let the afſiſe thereof between them be taken, &c. 
[Here follows the verdiCt of the recognitors, or jury, for 
the plaintiff 4.] Therefore it is confidercd, that the ſaid 
A. do recover againſt the ſaid C. his ſeiſin of the tenements 
aforeſaid, with the appurtenances, and alſo, &c. and the 
faid C. is in mercy, 8&c. and hereupon the ſaid A, prays the 
writ of the lord the King, to be direted to the ſheriff of the 
county aforeſaid, to cauſe to be delivered to himſelf full ſeiſm 
of the tenements aforeſaid, with thz appurtenances ; and it 1s 
granted to him, returnable here, &c. 


quited of, that the infant's whole title might appear before 
the court. 1 Rol. Abr. 275. | 

Adjudged, that in ofſiſe, if the tenant plead in abate- 
ment, he muſt likewiſe plead over in bar at the ſame time, 
and that no #mparlance ſhall be allowed without ſome 
ſpecial cauſe ; and if there are ſeveral tenants, thoſe who 

' do not appear on the firſt day, the af/i/e ſhall be taken 
againſt them. 1 Salk. 85, ' . 

In an aſliſe for an office newly erefted and conſtituted, 
the demandaat in his plaint muſt ſhew what fee or profit 
is granted for the exerciſe thereof ; for this office cannot 
have a fee or profit appurtenant to it, as an ancient office 
may ; and for an office without fee or profit no aſliſe lies. 

$ Gp db: | 

But 2 an aſſiſe for an ancient office, the demandant in 
his plaint need not ſhew what fee or profit is belonging 
we for it ſhall be intended there is ſome fee or profit, 
'B Co. 49. 

It is 3 common learning, that in an afliſe the plaint: 
need not be ſo certain as in other writs, becauſe the judg- 
ment is. to recover per viſum recognitorum ; and if the 
plaint be but ſo certain that the recognitors may put the 
demandant in pofleſhon, it is ſufficient. Dyer 84. 


Aſjſe of mo2zt d'ancefto?z, /Ai/a mortis anteceſſoris) 15 
a writ that: lieth where a man's father, mother, brother, 
ſiſter, uncle, aunt, &c. died ſeifed of lands, tenement?z 
rents, &c. that were held in fee, and after their deaths 2 
ſtranger abateth. Reg. Orig. 223. It is good as well 
againſt the abator, as any other in poſſeſſion of the land; 
but it lies not againſt brothers or fiſters, &c. where there 


In an afſiſe of rent in D. the tenant cannot plead that. 


in the ſaid county there are two D's, without any addition 
to diſtinguiſh them, becaufe the plaintiff ſhall recover per 
viſum juratorum. Fenk, 33. ag | 


them. 


is privity of blood between the perſon proſecuting and 
Co. Lit. 242. And it muſt be brought within 


the time limited by the Statute of Limitations, or the 
right may be loſt by negligence, it the 
| ſeiſed the day that he died, of any lands, 


anceſtor were 
or other eſtate 


1 


it 


AS 3 
ſciſed the day that be died, of any lands, or other eftate, 
in fee-fimple, although a ſtranger entereth and difſeiſeth 


him of that land the day that he dieth, ſo that he dieth | 


not ſeiſed of the ſaid land;; yet the perſon who is his heir 
ſhall have the affiſe of mort ' @anceflor, becauſe the writ 
doth not ſuppoſe that the ance/for died ſeiſed ; but faith, 
parati ſacramento recogn. Jt W. B. pater, &c. fuit ſeiſitus 
die qu? obiit, &c. and the ſame is ſufficient, although he 
dieth not ſeiſed. Fitz. Nat. Br. 433. If a man be be- 
yond ſea in pilgrimage, and dieth there ; or if he enter into 
religion, &c. his heir ſhall have a writ of aſſiſe of mort 
anceſtor, and it ſufficeth that the anceftor was ſeiſed the 
day be went out of the land, although it was not the day 
of his death. bid. 434, 435- 
By the ſtatute of Gloucefter, if renant by curteſy alien 
his wife's inheritance, and dieth, the heir of the wite ſhall 
have an afſiſe of mort danceſtor, if he have not aſſets by 
deſcent from the tenant by the curteſy, and the ſame ſhall 
be as well where the wife was not feiſed of land the day 
of her death, as where ſhe was ſeiſed thereof. 6 Ed- 1. 
New Nat. Br. 489. A warden of a college, &c. ſhall 
have afſiſe of mort d'ancetor, of rent where his predeceſſor 
was (eiſed, And a man may have' afſiſe of mort anceſtor 
of rents againſt ſeveral perſons in ſeveral counties, having 
in the end of the writ ſeveral ſummons againſt the tenants; 
and the proceſs in this writ is ſummons againſt the 
party 3 and if he makes default at the day of the affiſe re- 
turned, then the plaintiff ought to ſue out a reſummons ; 
and if he makes default again, the aſlifſe ſhall be taken, 
&c. Bro. Aſſiſ. 88. In a mort danceflor, if the tenant 
ſays, the plaintiff is not next heir, and this is found 
againſt him, the points of the writ ſhall be enquired of ; 
and in this caſe, the afſiſe may find, that though the 
plaintiff be the next heir, yet he is not next heir as to 
this land; for this is in regard to their enquiry at large. 
Bro. Mort. An 47. 1 Danv. Abr. 584. Damages ſhall 
be recovered ia the afſiſe of mort d'ance/lor ; but it lieth 
not of an eſtate in tail, only where the ance/tor was ſeiſed 
in demeſne as of fee. Bro. A//iſ. If a man be barred in 
ofſiſe of novel diſſeiſin, upon ſhewing a deſcent, or other 
ſpecial matter, he may have mort anceſtor, or writ of 


entry ſur diſſeiſin, &c, 4 Rep, 43. 
Form of a writ of aſſjſe of mort d'anceftor. 


George the Third, &c. To the ſheriff of W. greeting, 
If A. B. ſhall make you ſecure, that he will orofeaith his 
clatm, then ſummon, 8&c. twelve free and lawful men of the 
neighbourhood of, &c. that they be before our juſlices at the 
ft afſiſes, when into theſe parts they ſhall come ; or before 
our juftices at Weſtminſter, on the day, &c. or before our 
truſly and beloved, &c. and thoſe whom to them we ſhall aſſo- 
ctate, at a certain day and place, which the ſaid juſtices 4 
cauſe you to know (or to be known to you), ready upon oath to 
recognize, if W, B. father of the ſaid A. &c. was ſeiſed in 
bis demeſne as of fee, of one meſſuage, and one yard land, 
with the appurtenances, in D. the day which he died; and 
whether he died, &c. and if the ſaid A. B. be his next heir ; 
and in the mean time, let them ſee the ſaid meſſuage and land, 
and 4s you cauſe their names to be impanelled ; and ſummon by 
god ſummoners C, D. who now holdeth the ſaid meſſuage and 
lands, that he te there to hear the recognition ; and have you 
there the ſummoners, and this writ. Wines, &c., 


Uſſife of darrein pzeſentment, (A/iſa ultime preſen- 
tations) A writ lying where a man and his anceſtors have 

preſented a clerk to a church, and after, the church being 
void, a firanger preſents his clerk to the ſame church, 
whereby the perſon having right is diſturbed. Reg. Orig. 30. 
And a man ſhall have afi/e of darrein preſentment, although 
© nor his anceſtors did preſent to the laſt avoidance: as if 
—_ for life or years, or in dower, or by the curteſy, ſuf- 
- an uſurpation into a church, &c. anddie; he in rever- 
ya who is heir unto the anceſtor who laſt preſented, 
- al have afſi/e of darrein preſentment, if he be diſturbed : 
_ a man preſent, and then grant the advowſon unto 
_ er for life, and he ſuffer one uſurpation, -or two, or 
_ Uree uſurpations; now at the next avoidance, he in the 


reverſion ſhall not have an aſſiſe af darrein preſentment, if 
ol, I N* x7. by | 


ASS 


| he 1s diſfurbed, to preſent. 10 E. 3: In this caſe he is 


put to his writ of right. If a diſturber preſent to an 
advowſon, and the patron bring an afſiſe of darrein pre- 
ſentment, and pending the writ, the incumbent dieth, if 
the diſturber preſent again, and dies, yet the patron ſhall 
have an afſiſe of darrein oh rouge” upon the firſt dif- 
turbance againſt the heir of the diſturber by journey's 
accounts. New Nat. Br. 71. A perſon preſents to an 
advowſon, and the incumbent dies, and the ordinary doth 
preſent another by lapſe, on that incumbent's death, the 
right patron ſhall preſent ; and if he be diſturbed, he ſhall 
have an affiſe of darrein preſentment, notwithſtanding the 
mean preſentment : but one cannot make title to a pre- 
ſentment in time of war. J7bi4. A tenant in tail of an 
advowſon may have this writ, as well as tenant in fee 
thereof, and is not put to a gquare impedit ; and it is ſaid 
a leflee for years may bring it, if he hath preſented before, 
although he hath no freehold ; for this aſe is not like an 
aſſiſe of novel difſeiſim. F. N. B. 31, Though he-who 
will generally bring the af/i/e of darrein propane onghe 
to have the ' Bega eſtate, or part thereof, which hehad at 
the time of the firſt preſentment; therefore if ſuch lefſee 
for years of an advowſon preſents, and after his eſtate is 
enlarged for life, or in fee, and then the church becomes 
void, he ſhall not have this writ, becauſe he hath a new 
eſtate by enlargement, and no part of his former eſtate. 
Ketw. 118. Mallor. Du. imped. 162. By Magna Charta, 
9 H. 3. c. 13. theſe afſiſes of darrein preſentment are to 
be always taken before the juſtices of the bench, and 
there ſhall be determined. In afſiſe of darrein preſentment, 
the proceſs is ſummons and reſummons, habeas corpus, &Cc. 
and if the writ is in 4:dd'eſex, at the return thereof the 
aſſiſe ſhall be there arraigned at the bar, and the tenant 
demanded ; if the tenant doth not appear, a reſummmons 
ſhall be awarded ; and if upon that he appeareth not, the 
aſſiſe is to be taken againſt him by default, &c. in this 
affiſe, fix of the jury ought to have the view of the church, 
to the intent that they may put the plaintiff in poſſeſſion, 
if he recovers ; and the judgment is to recover the pre- 
ſentation and damages, and the value of the church for 
half a year; and if ſix months be paſt, two years value of 
the church ſhall be recovered, by fat. 2. 2. 13 Ed. 1. 
cap. 5. | 


Form of a writ of afſiſe of darrein preſentment. 


George the Third, &c. To the ſheriff of W. greeting, 1f 
A. B. /hall make you ſecure, &c, then do you ſummon, by good 
ſummoners, twelve free and lawful men of the venue or netgh- 
bourhood of D. that they be before our juſtices, &C. ready to 
recognize, upon their oaths, what patron in the time of peace 
preſented the lofi parſon or incumbent, who is dead, to the 
church of, &c. which is vacant, as it is ſaid, and the ad- 
vowſon whereof the ſaid A. faith belongs to him ; and in the 
mean time let them view that church, and do you cauſe their 
names to be returned, and ſummon C. D. who deforced him 
of that advowſon, that he be there 10 hear, &c. and have 
you then there the ſummoners and this writ. Witneſs, &c. 


Aſſiſe of Bread. S$ee Bread. 

Aſſiſe de utrum, (afiſe utrum) Lieth for a parſon 
againſt a layman, or a layman againſt a parſon, for lands or 
tenements, whether it is doubtful, where they be Jay fee, 
or free alms belonging to the church, Bra#. hb. 4. It isa 
writ of the higheſt nature that a parſon can have: and if 
a parſon, prebendary, &c. loſe by default in a real ations 
he may have this writ ; for it is his writ of right. 6 Rep. 
8. There are four kinds of writs of affiſe, uſed in 


-aCtions poſſefſory z and are called petit ofſiſes in reſpeCt of 


the grand afſiſe : for the law of fees is grounded upon two 
rights, one of poſſeſſion the other of property ; and as the 
grand afſiſe ſerves for the right of property, ſo the perzt 
aſſiſe ſerveth to ſettle the right of poſſeſhon. Horn's Mir. 
At the Common law there are but. two forms of writs 
of afſiſe, viz. ofſiſe de libero tenemento, and afſiſe de com- 
munia paſture. 8 Rep. 45. The afſiſe of novel a 
&c. and de communia poſture, were inſtituted by Hen. 2. 
in the place of duels : my therefore G/anvil tells us, that 
Magna Aſſiſa «ft regale 
filia procerum populis indultum, a quo vite hominum, & 
| Eee | '  flatus 


TI 


eneficium clementia principis de con- 


A © Þ 


flatus integriati tam ſalubriter conſulitur, ut in jute, quod 
uis in libero ſolo tenemento poſſidet, retinends, duelli caſum 
mines declinare poſſunt ambiguum, &c, Glanvil, lib, 2: 


cap. 7+ 

"Affſe of fewel. See Fewel. , 

Aſſiſe of the foreft, (Aiſa de foreſta) Is a ſtatute 
touching orders to be obſerved in the King's fore/t. Man- 
wood 35,, The ſtatute of view of frankpledge, ann 
18 Ed. 1. is called the afſiſe of the King : And the ſtatute 
of bread and ale 51 Hen. 3, is termed the aſſiſe of bread 
and ale ; and theſe are ſo called, becauſe they ſet down 
and appoint a certain meaſure or order, in the things oy 
contain. ' There is farther an aſliſe of nuiſance, a/i/a 
nocumenti, where a man maketh a nuiſance to the freehold 
of another, to redreſs the ſame; and beſides Littleton's 
divifion of afſiſes, there are others mentioned by other 
writers, viz. a//iſe at large, brought by an infant to en- 
quire of a difſeiſin, and whether his ance/fors were of 
full age, good memory, &c. when he made the deed 
pleaded, whereby he claims his right. A/iſe in point 7 
affiſe (aſſiſa in modum aſſiſe) which is when the tenant as 1t 
were ſetting foot to foot with the demandant, without any 
thing farther, pleads direCtly to the writ, no wrong, no 
difſeiſin. Aſſiſe out of the point of aſſiſe, is when the te- 
nant pleadeth ſomething by exception ; as a foreign re- 
leaſe, or foreign matter triable in a foreign county ; which 
mult be tried by a jury, before the principal cauſe can 
proceed. Aſjiſe of right of damages is where the tenant 
confefleth an o»/ter, and referring it to a demurrer in the 
law, whether it were rightly done or not, is adjudged to 
have done wrong ; whereupon the defendant ſhall have a 
writ of aſſiſe to recover damages. Brad. hb. 4. F. N. B. 


105, A/jiſes are likewiſe awarded by default of tenants. 
&c. See Foreft. 


Aſſiſers, ( Afſiſores) Sunt qui afſiſas condunt, aut tax- 
ationes imponunt, —lIn Scotland, actording to Skene) 
they are the ſame with our jurors ; and their oath is this : 


Ie ſtall leil ſuith ſay, 

And no ſuith c nceal, for nothing we may, 
So far as we are charg'd upon this afſiſe, 
Be God himſelf, and be our part of paradiſe, 
As we will anſwer ta God, upon 
The dreadful day of dome, 


Aſſiſus, Rented or farmed out for ſuch an afſiſe, or 
certain afſefled rent in money or proviſions. Terra aſ- 
fiſa was commonly oppoſed to terra dominica ; this laſt 
being held in demeſne, and occupied by the lord, the 
other let out to inferior tenants. So among the lands of 
the Knights Templars, belonging to their preceptor of 
Sandford, Com. Oxon. Apud Covele de dino Matildis re- 
ging habentur quatuor hide quarum due ſunt in dominico, 
& due hominibus apud, &c. Kennet's Parach, Antiq. 141. 
And hence comes the word to a//e/s, or allot the pro- 
portion and rates in taxes and payments by afſe/ſprs. 
_ Cowell. 

Aſſithment, A wiregild or compenſation, by a pecu- 
niary mulct : From the prepoſition ad, and the Sax. /ithe, 
vice: Quad vice ſupplicit ad expiandum deliftum ſolvitur. 
Cowell. | | 

Aſſnaſare, from the Sax. A/naſan, tmpingere : It ſig- 
nifies to carry his pike ſo careleſsly that a man is killed 
with it : Si quis haſtam humero ge/tarit in quam alius forte 
fortuna impegerit, aquum efſe videtur capitis e/timationem 
fine omni 'mulfta ei imperare, Leges Alfred. c. 29, Si 
autem oculys aſnaſſet, reddat weram ejus, &c. c. 38, See 
Pojſſibilitas, Cowell, 

Afociates, See Juftices of Afſſiſe. | 
Aſſociation, { A/*ciatio) Is a writ or patent ſent b 
the King, either at his own motion, or at the ſuit of a 
party plaintiff, to the juſtices appointed to take aſliſes, or 
of oyer and terminer, &c. to have others c Lr-Pa unto 
them. And this is uſual where a juſtice of afliſe dies ; 
and a writ is ifſued to the juſtices alive to admit the per- 
fon aſſiciated ; Alſo where a N vane is diſabled, this is 
practiſed. #. N, B. 185. eg. Orig. 201, 206, 223. 
The clerk of the aſliſe is uſually a/Jociate of courſe ; in 
other caſes, ſome learned ſerjeants at law are appointed. 


r 
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It has been holden, that an 9/ciation: aſter another aſſocia 
ation allowed and "admitted, doth. not lie ; nor are the 
juſtices then to admit other aſſociation in_that writ after. 


+ wards, ſo 'ong as that writ and commiſhon ſtand in force, 


Br, ts 330; Mic. 32 Hen. 6. The King may make 
an aſſoctqiton unto the ſheriff, upon a writ, of rediſſei/m 
as well as upon aſliſe of novel difſeifin, fc. New Nat 
Br. 416, 41 7. | ; 

Aſſociaiion of parliament, In the reign of King 
Il illiam the Third, the parliament entered into a folemg 
aſſociation to defend his Majeſty's perſon and government 
againſt all plots and conſpiracies z and all perſons bearing 
offices civil or military, were enjoined to ſubſcribe tae 
aſſociation, to ſtand by King William, on pain of forfei. 
ture and penalties, &c. by flat. 7 & 8 JF. 3. cap. 27, 
made void, 1 Ann. ft. 1. c. 22. ſeft, 3. 

Aſſoile, ( Abſolvere) To deliver from excommunica- 
tion, Staunf. Pl. Cr. 72. The defendant ſhall remaig 
in priſon till the plaintiff is af//ed ; that is, delivered 


f | from his excommunication: And in fat. 1 Hen, 4, cap. 10, 


mention being made of King E4. 3. it is added, wh 
God affiil. Cowell, xeningd is 

Aſſumpſit, (from the Lat. a/ſſumo) Is taken for a vo. 
luntary promiſe by which a man aſſumes or takes upon 
him to perform or pay any thing to another : it compre- 
hends any verbal promiſe, made upon conſideration ; and 
the civilians expreſs it diverſly, according to the nature of 
the promiſe, calling it ſometimes pattum, ſometimes, pro- 
miſionem, or confiitutum, &c. Cowell, Termes de la Ley. 
See title Actions VI, Wm 


r. In what caſſes an aſſumpſit les, 
2. What afis or words will make an aſſumpſit. 


3- What ſhall be deemed a good conſideration to create an 
aſſumpſit. 


4+. Where the conſideration ſhall be deemed to be executed, 


or continuing. 


5. There aſſumpſit cannot be maintained, the conſidera- 


tion being againſt law. | 


6. Pleadings, 


1. [n what caſes an aſſumpſit lies. 


Indeb. aſſump. by an wnder- officer againſt his colonel for 
his pay; and here proof was admit:ed of the hand of a 
perſon proved beyond ſea ; and per Holt Ch. J. If one 
recovers money to the uſe of another, an indeb. is a proper 
remedy for it ; but if in this caſe there were any /ega! 
dedu#ftion to be made by the colonel, the remedy had been 
account; for where one receives money, and has no way 
to diſcharge himſelf of it but by payment over, an inde. 
will lie. 12 Add, 521, | | 

A geldſmith's bill for 4501. payable to A. was brought 
to the Bank by G. who iefeed M. the caſhier, to give him 
a ſpecie bank-note, payable to A. for the ſaid bill, M. re- 
fuſed, unleſs 4. would promiſe to pay the 450 /. to the 
Bank, in caſe S. the goldſmith did not ; which A. agree- 
ing to, M. gave G. a Bank bill for that ſum. G. gave 
the Bank note to C. for a debt he owed him, and CG. re- . 
ceived the money at the Bank. S. refuſed to pay his 
bill. Holt, Ch. J. held, that the plaintiffs might have 2 
ſpecial ation, but not a general indeb. aſſump. for this 
was not money lent, nor laid out for defendant's vie, 
but it was a buying of the bill of S. with a warranty of it 
from the defendant; and the plaintiffs were nonluit. 
2 Lord Raym. 753. See title Adtions VI. 

Plaintiff can maintain no aCtion here ox a judgment 1 
France, but an indebitatus aſſumpſit, or an inſunul compur 
taſſet, &c. for the debt is be conſidered here only as @ 
debt by ſimple contraft. 2 Fern. 540. T5 

Where money is over paid, this ation will lie 
ſurplus. Arg. 11 Med. 147. . 

[ndeb. aſſump. lies by a prothonotary againſl an att:rney, 
for fees for work done for defendant as attorney. 4's 
Rep. 20. bs KEE af TI 

An indebitatus aſſumpſit will not lie on a ſpecial agree- 
ment, till the terms of it are performed ; but when that 15 | 


ſor the 


done, 


A. 8 8 


done, it raiſes 2 duty for which a general indebitatus af- 


ill lie, Gb. 303- ; 
log 14 - for <S the defendant was indebted to 


ofinp. for i ) | 
him in 201. for nouriſhing E. L. an infant, by the plain- 

tf, at the requeſt of the defendant, he promiſed to pay. 
| ]t was objeRted, that this will raiſe a debt, and ſo math. 
ofſump. will not lie; but per tot. cur. contra, and Judg- 
"ent for the plaintiff... 2 Lord Ray. 842. | 

Indeb. aſſump. for meat, drink, and lodging found for 
p- third perſon ; and moved in arreſt of judgment that it 
would not lie, but ſpecial ation upon the caſe ; but per 
cur. it lies againſt him upon the contra, and the plaintiff 
bad judgment. 6 Med. 77. | Rh 


t als or words will make an aſſumpſit. | 
If pytr ns an obligation to B. to re-bail to A. A. 
ſhall have an ation on the caſe, without an expreſs af- 
ſumpſit ; per Anderſon. Leon. 297. pl. 406. | 
Every contraCt executory implies an aſſumpſit to pay 
money at the day agreed, or immediately, if no time be - 
limited ; but it is not- ſo of an indeb. aſſump. becauſe the 
cauſe does not appear. Said by Popham to be the opinion 
of all the Juſtices of England. Mo. 667. - | 
The plaintiff declared, that T. wos indebted to him, 
and appointed J. S. the defendant, to whom he delivered 
| gol. to pay it to the plaintiff in part of the” ſaid debt, 
whereupon the plaintiff came to ]. S. and demanded ihe 
gol. _ anſwered that he was buſy then, but if he would 
 ceme ſuch a day he would pay him. The plaintiff came at. 
the day, but F S. refuſed to pay him. Pr Popham Ch. 
]. When T. delivered the money Fe 8. to deliver to 
the plaintiff, an agreement-is" included thereby to deliver 
it to him, which will charge him in my to him that 
ought to have they money ; and Tanfield agreed, that when 
there is any precedent matter which cauſed the delivery, 
as here it was by a debt, the delivety is not countermand-. 
able ; but here is another eonfideration beſides the debt, 
viz, the coming to the. defendant's houſe to fetch the 
money, to which Yelverton -agreed'; whereupon it was 
adjudged for the plaintiff.” ', Dyer 292. | 


. 


Wherever one es as bailiff 'he promiſes to render ac- 
count ; fer Holt, Ch. J. 1 Salk. 9: | 

If two men ſubmit w'the award of a third perſon, the 
two do alſo thereby promiſe exprelsly to abide by the de- 
ephatien 1 for agreeing to refer 1s a promiſe in itſelf. 
6 Med, 3s. tak 

Thins p no ſuch thing as a contra#d?, ' or promiſe 1 
law, though there is ſuch expreſſion in ſome of the books. 
Per Holt and Powel. 6 Med. 250. | 

Aſſumpſit, in conſideration that the plaintiff venderet et 
deliberaret to D. his father, at the inſtance of defendant, 
two hundred hog-lambs to the uſe of defendant, that de- 
fendant would pay ſo much money as ſhould be agreed 
between the plaintiff and "D. After judgment for the 
Plaintiff it was aſſigned for error, that the contraCt was 
the contraft of the defendant himſelf, ſo that the ation 
thould have been debt, and not afſump/it ; but all the 
Juſtices e contra 3 for the count was, that he ſold to D. to 
the uſe of B. the defendant, whereas the uſe is only a 
confidence, which gives no property to the defendant in 
law; fo that debt lay not againſt the defendant, but 
efump/it. Mo. 701. &. 

Aſjumpſit, in confideration the plaintiff would ſell, and 

liver to the defendant, parnos laneos. pro funeralibus of a 
derk, he promiſed to pay him for them, cum inde requiſitus 
et; and alledged he fold and delivered divers cloths to 
him, v1z, thirty-one yards of black cloth for 197, and 
ſo received other parcels, amounting to 160 1. Upon on 
ofſumpſit found for the plaintiff, error was brought in the 

xchequer Chamber, and the judgment reverſed, becauſe 
debt properly lay, and not afſſump/it, this matter proving a 
perfef? ſale and contrag. 0. 7II. Na | 

Action upon the caſe upon afſumpfit lies upon every 
26.6 executory, as well as an aCtion of debt. Adjudged. 

Afumpſit, for the plaintiff' and defendant accounted to- 
gether for momies received 
arrears 10, and 


the 19th of March 


in conſideratione inde promiſed to pay it 


2 6:4.'4, 


by the defendant, who was found | 


SY 
ror, that here is no conſideration ; for the being found 
n arrears is not any cauſe to make a ſpecial promiſe, nor 
is any thing done .on the plaintiff's fide z whereon. this 
promiſe ſhould be grounded, viz, forbearing the ſuit, &c, 
ſed non allocatur ; for the debt i1ſelf,, without. other ſpecial 
cauſe, 1s ſufficient to ground the aQiion,,- Cro, Fac. bg. 

It lies tor monies received by him. of a_coal-meter as 
'ord-mayor, which was due to the chamberlain ; and ad- 
judged that if 7 pay money in ſatisfaCtion of. a duty, -and 


it, and fo the duty is not ſatisfied, he to whom it is paid 
1s indebted to me, .and 1 ſhall maintain an” ation. 


for phyſic, wares, &c. provided 


bo 


tndebitatus @ 


feumpſit 
[end delivered for the danger of defendant at his requeſt; 


adjudged for the plaintiff for it is for wares, &c.. deli- 
'vered (for) not (to) the daughter ; and ſo being after ver- 
dict, ſhall be intended delivered the defendant for. the 
daughter, and debt lies for this ;. as if the father deſires 
one to find phyſic for his daughter, debt lies againſt the 
father, -and ſo an indebitatys ofſumpſit. Raym. 67. 
An agreement was to pay 55. per combe for corn, or as 
much as thy plaint'ff ſhould ſell any of his ather corn: for. at 
the next market. It was found that the plantiff ſold his 
corn at' the next market, at C. for 55. 64. per combe. 
The plaintiff had judgment ; for after the agreement af- 
certamned by ſale at the next. market, the plaintiff has 
election to bring a general indebitatus aſſumpſit, or a ſpe- 
cial ation on the caſe ; but before ſuch certainty it muſt 
be ſpecial. 2 Keb, 240. : is 
Indebitatus aſſumpſit was brought by the plaintiff pro 
naulo, Upon ron afſumpfit_ the plaintiff had judgment.; 
and it was aſſigned for error, that freight - was uſually 
contracted by a charter-party z and if ſo, a general inde- 
bitatus aſſumpſit would not lie for a debt by {pecialty. But 
judgment was afficmed ; for it doth  nof appear that there 
was any deed in the caſe, and it ſhall nat be intended that 
there was. © Vent. 100. va . 
Tf 4. ſells a horſe to B. for 101. and there being di- 
vers other dealings between them, they come. ta an ac- 
count upon the whole, and B.. is found in arrear 51. 4. 
muft bring an in/imul computaſſet, for he can never recover 
upon an indebitatus aſſump/it ; per tet' cur”, 2 Mod, 44. 
A. promiſed B. that in con/ideration he would marry his 
kinſwoman, he would give her 1001. adjudged, that an 
maebitus aſſumpſit will not be ; for it is not a debt, but 
a collateral promiſe. Vent. 268. , 
Exception was taken that an indebitatus aſſump/it lies 


well on that as on a bargain and fale of other land. 
Contra on aſſignment of a judgment, &c. 3 Keb. 625. 

In ingebitatus ofſumpſit for ſcavage duty, plaintiff des» 
clared upon the cuſtom of London, that all perſons expoſing 
foreign goods to fale, which had been entered at the cuſ- 
tom-houſe, ſhall pay ſo much for ſhewing them. I; was 
moved in arreſt of judgment, that there ought to be a 
contraCt, either expreſs or implied, to maintain”an - a/- 


ſumpſit, and therefore it would not lie for this duty ; and- 


the cuſtoms of the city being confirmed by parliament, 
this is a duty by record. Sed non allocatur ; for there are 
| multitudes of precedents in ſuch like cafes. Yent. 298. 

Ingebitatus aſſumpſit, for that the defendant being in- 
debted to him in a certain ſum for wares ſold and deli- 
vered to a flranger at the defendant's requeſt, the defendant 
did promiſe to pay, 8. ter a verdict for the plaintiff, 
it was moved, that this was only a collateral promiſe, 
and that an indebitatus afſumpſit would not lie ; for the 
debt was due from him to whom the goods were ſold. 
Wilde and Fones held that the aQtion lay, but Rainsford, 
Ch. J. contra. But the. plaintiff had judgment. Yen. 
 $ FY 


a baſtard child ; per Pemberton, Ch. J. 2 Show. 184. 
Indebitatus aſſumpſit lies not againſt a man where he 
has received money of the plaintiff zo /ay out to particu- 
lar purpoſe, and he has laid out part thereof accordingly ; 
for then he ought to be called to account for the ſame by 
ation of account ; but if none were laid out, there an n- 


\ i 


following, &c. it was aſſigned for er- | debitatus aſſumpſit lies to recover back the money "oa 
/ 5 | © 


as a duty, and he to, whom it is paid has na title to receive 


not en ſale of copyhold land. Sed non allocatur ; it lying as 


, An indebitatus aſromp/it will lie for meat and drink for 
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So-if it were expended to another purpoſe ; for there the 
ſum is certain, and may-be demanded as a debt. 2 Show. 
Jon. | 
A. promiſes B. that when A. receives 100 l. which C. 
owes A. that he will pay B. 201. indebitatus aſſump/it lies 
not. Othewiſe if the money had. been originally the 
money of B, Skin. 196. | 
Indebitatus aſſumpit Ties for a cuſtomary fine, ſuper mortem 
domini. Show. 35. "4 | 

Indebitatus aſſumpſit lies upon a perſonal contra for a 
ſum in groſs, as pro rebus venditts ;, per Holt, Ch. ]. 
Show. 36. | 

Indebitatus lies for fees for being knighted. Show. 78. 

Indebitatus aſſump/it lies for money paid by miſtake, on 
an account or deceit; but not for money paid knowingly 
on illegal conſideration, as an uſurious bond, Salk. 22. 

Indebitatus afſſumpſut will lie in no caſe but where debt lies, 
therefore it lies not on a wager, nor upon @ mutual o 
ſumpſit, nor againſt the accepter 'of a bill of exchange ; for 
his acceptance is but a collateral engagement : but lies 
againſt the drawer himſelf; for he was really a debtor by 
the reccipt of the money. 1 Salk. 23. 

Indebitatus aſſumpſit lies not on colla/gral engagements. 
See the preceding caſe; and 1 Salk. 23. Butcher and An- 
drews, which was an indebitatus aſſumpſit againſt the fa- 
ther, for money lent the ſon at the father's requeſt, and ſo 

judgment was acreſted ; for this was a collateral promiſe. 

But per Holt, Ch. J. if it had been for ſo much money paid 
by the plaintiff at the requeſl of the defendant the father to 
the ſon, it might have been good; for then it would be 
the father's debt, and not the ſon's. Carth. 446. 

Holt, Ch. J. ſaid, that 'Keyling would allow an ndeti- 
tatus againſt a receiver or fattor, but Hal: would not ; 
and that by his conſent it ſhould go as far as it had gone, 

. but not a ſtep farther. 12 Mod. 324. 

Indeb. aſſumpſit, for a fine impoſed by a corporation, 
for not holding the office of ſheriff in the city of York. 
Jt was objeQted, that the ation does not lie ; for no pri- 
vity or aſſent can be implied, when a fine is impoſed on a 

man againſt his will, nor is there any precedent confſide- 
ation ; neither do they ſhew any right to this fine, nor 
who impoſed it, &c. Hot, Ch. ). thought it time to 
have theſe aftions redreſſed, and that it was hard that 
cuſtoms, by-laws, and rights, to impoſe fines, ſhould be 
left to a jury. Et adjornatur. 5 Med. 444- | 

An offer (as regiſter in Chancery, &c.) recerves his 
fee for doing the duty of his office (as to make entries, &c.) 
and neglects the doing it ; ſuch acceptance of his fee 
amounts by implication of law to a promiſe and agree- 
ment, and if the party, or ſuitor, pay coſt for irregularity, 
an aCtion lies; except where ſuch officer is an officer in 
Chancery (as in the principal caſe) the court of Chan- |and R. might alſo plead payment of the 144. by the 
cery will not ſuffer this matter to be examined by any |hands of the defendant. Goldſb. 49. 
other court, but will determine it itſelf, as in all like Aſſumpſit for rent upon leaſe for years behind, and 
caſes, in a ſummary way: Arg. and ſo held by L. C. |demanded ; the defendant promiſed the plaintiff, ga 
King. 2 P. Williams 657. | | he could ſhew him a deed that the rent was due, hs wou 

| pay him the rent and arrearages ; the plaintiff” ſhewed him 
the indenture of leaſe, by which the rent was due for four 
years. It was moved in arreſt of judgment, that the 
ſhewing of the deed was no conſideration z but it W35 
adjudged for the plaintiff ; for when a thing is to be = 
by the plaintiff, be ir ever ſo ſmall, it is ſuſhcient groun 
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ing the letter of attorney, that is to be reſpeed. 4 Tem 
113. | | 
A rkbeatins being about 16 award that R. the defendant 
ſhould deliver up to the plaint ff two ſeveral obligations to js 
cancelled, wherein the plaintiff was boun1 to the defendant 
he (the defendant). in conſideration that the article ſhould bs 
left out of the award, promiſed that himſelf would deliver 
them up gratis, &c. but did not, and afterwards put the 
. bonds. in ſuit 3 whereupon the plaintiff brought his a&ion 
and ſet forth this matter, and that the ſaid clauſe was 
omitted ad ſpecialem inflantiam ipfines querentis; and judg- 
; ment was given for him. 3 Leon. 105. 
Tf the plaintiff declares, that in conſideration the de- 
 fendant was indebted to him in 20/7. the defendant dig 
aſſume and promiſe to deliver ſeveral cattle to F. $, to 
the uſe of the plaintiff, and that the defendant had not 
delivered the cattle according'y, &c. the:*confideration is 
void, becauſe it does not appear that the debt was to be 
diſcharged thereby ; and if not, the plaintiff notwith- 
ſtanding might bring his aCtion for the money, (© that the 
; promiſe is but nudum pattum. Style 330. 

If A. in conſideration that B. will deliver to him a re 
cognizance to read over, aſſumes and promiſes, within 
lix days, to re-deliver the ſame to B. or to pay him 
1000/. this is a good promiſe, upon which B. may have 
an action againſt A. for the conſideration is ſuſlicient. 
1 Leon. 297. Cro. Eliz. 138. 

If D. demiſes certain lands to B. rendering rent, and 
B. aſſigns to D. after which rent becomes due, and D. 
1n conſideration that 4. will ſhew him a deed, by which 
'it may appear "that ſuch .rent-is due, aſſumes and pro- 
miſes to 4. forthwithirapache ſame; if A. does ſhew 
D. the indenture of leaſes byrwhich it appears that ſuck 
rent is due, 4, thalllivetan aftion upon this promife 
againſt D. for whenZany thing, though, ever ſo {mal}, 
is to be done by the plaintiffg3itaill be a conſideration 
lufhcient to ground an-aClingrtrs.. Eliz 67, 150. 8.C. 
A. being in priſon-at thetuwer- Z. upon account, the 
gaoler ſuffers hinz to. eſeapes and being at liberty, pros 
miſeth to B. that if keSill: ermit him to be at large 
and farther, if he doesfuch anact, he will pay to him 10/. 
which he doth not pay;y whereupon B. brings 2/ſuny/x 
againſt him ; it was adjudged, thag the action would not 
lie; for that both the conſiderations ought to be proved 
and A, was at large before, 4 Leon. 3. 
R. was indebted to B. in 141. and A. was indebted t# 
R. in 501. A. in conſideration that R. allowed him 141 
and promiſed him to diſcharge him of ſo much parcel of te 
ſaid 501. promiſed to pay to the ſaid B. the plaintiff, the 
ſaid 14 1, Per tot. cur. ( Anderſon abſente) the conſideration 
is good; for A. was diſcharged of fo much againſt R. 


-- 


2. What ſhall be deemed a good conſideration ta create an 
afſumpſit. ; | | 

_ __ Confideration 1s defined a cauſe, or occaſion meritori- 

ous, that requires a mutual recompence in faCt or in law. 

Therefore if a man promifes ſo much money at a day to 


come, to build a houſe or a church, without conſidera- 
tion, this is a naked promiſe, and will not oblige. Hard. 
72, Dyer 366. b. Dodt. & Stud. 211, 213, 215. Kelw. 
O. 1 Rol. Abr. 9, 10. 
Idle and infigniticant confiderations are looked upon as 
none at all; for wherever a perſon promiſes without a 
benefit ariſing to the promiſer, or loſs to the promiſee, it 
is looked upon as a void promiſe. 2 Built. 299, 
A. was indebted to B. and B. to C. the defendant, and 
C. in conſideration that the plaintiff would procure B. to 
make a letter of attorney to C. to ſue A. promiſed to 
pay the plaintiff 10/, It was objeCted, that this was no 
conſideration ; for the defendant, by this letter of at- 
torney, gets nothing but his labour and trouble ; /ed non 
allocatur ; for it is not ſo much the profit which redounds 
to the defendant, as the labour of the plaintiff in procur- 


of an aCtion, and the ſhewing of the deed 1s a cauſe to 
avoid a ſuit. Cro. El:z. 67. ; 
Conſideration that 4. would not proceed to diſprove 3 
will in the prerogative court, &c. is good. Leon. 118. 
Love or friendſhip are not conſiderations to groun 
ations upon. 2 Leon. 30. 4 
Conſideration that 4. huſband of the executor, (and 
with whoſe teſtator the plantiff was bound 1n 2 bon 
and had paid the money) might have and enjoy the goods J 
te/lator, he aſſumed to pay the plaintiff, &c. 1t 15 96r 
as if it had been, that defendant might enjoy his own gooree 
Leon. 17% ge 
If . is lord of a manor, and the controverſy ris. 4 
tween A. and B. concerning a certain copyhold w = 
B. claims to hold of the ſaid manor, whereupon they 


ſubmit to the judgment and award of F. $. we _—_ 


. 


A S 8 
Fleration that A. had promiſed to abide thereby, B.. af-| 
ſumes and promiſes, that if the ſaid 7, S. ſhall adjudge 
the copy inſufficient, that then he the faid B. will forth- 


with deliver up to A. the poſſeſſion thereof z this is a 
ood confideration,. the promiſe being reciprocal, and to 


tyoid variances and ſuits. 1 Leon, 10F+ 4 Leon. 31. 

[f the father of 4. and B. lying fick, declares' his in- 
tention to deviſe a rent of 4/. per ann. to his younger 
ſon, during his life, and thereupon A. the eldeſt fon, in 
conſideration that the father will not charge his lands 
therewith, aſſumes and promiſes to B. to pay* the ſaid 
rent ; whereupon the father forbears to charge the land, 
and dies, and the land deſcends to Z. diſcharged of the 
faid rent ; this is a good conſideration, 1 Leon. 192. 

If B. the daughter of A. be'heir aparent to C. and 
D, promiſes to A. the mother, in conſideration that ſhe 
would conſent and agree that the ſaid B. her daughter, 
ſhould marry his ſon, that he would give to the ſaid A. 
1001. upon which A, conſents, and the marriage takes 
effe ; this is a good conſideration ; for nature has given 
the power of diſpoſing to parents, and in nature their 
children are bound to obey them. 12 Rol. Abr. 19. 
Moor B57. FRO | | 

If 4. being on a treaty with B, for the purchaſe of 
certain lands from B. comes to B's wife, and promiſes 
her, in conſideration that ſhe would not hinder the bar- 
gain, that he would give her 10/. or a riding fuit ; this 
is a good confideration, and the huſband and wife may 
have an aſſumpſit on this promiſe. 1 Rol. Aby. 21, 22. 

If B. in conſideration that A. at the ſpecial inſtance 
and requeſt of B, would permit 84o Have Wd - hold 
a meſfſuage and land, Re occupation of B. vna 
cum pay af & comm Pd peovenienrit to his 
own uſe, promiſes <QRETTSat febaclmas after, 
for rent for the pra_—_— alſo ae” & ſaid feaſt to 
deliver the poſſeſſion EETTOZEIn as good re- 
pair as it 'was at the Ween this is a 5 
conſideration to main I atsn, though it does not ap- 
pear that 4. had an yen the time of the 
promiſe, and though an *rs thit B. was then in poſ- 
ſeſſion thereof. 1. Ro[NR » 

But if A. in con 
eſtate at will to him, 
miles, &c. this is no g 
may preſently after the e 
Abr, 23, 9 6 {oy 

Afſumpſit. The father having three ſons, had an intent 
to charge bis lands with 41. per annum to each of his younger 
ſons for" their lives, but the eldef? ſen deſired him not to 
charge the lands, and promiſed to pay them duly 41. per 
annum, to which the two younger fs being preſent agreed ; 
and he promiſed them to pay it: all the court held 
clearly that it is a good conſideration.  Cro.'E!. 163. 

 Afſumpſit, for that iſſue being joined in'tjeftment between 
bim and the now deſendant- and anather, and intended'to be 
tried at the next br 9a in conſideration that the plaintiff 
and his leflee would forbear to inforce their title, and make 
a ſlender defence, he promiſed to pay, &c. upon non aſſump/it 
pleaded, the jury, found quod aſſumpſit, but that there 
were two 1fſues joined\ between the parties, and that the 
def, endants had not joined, but that one had pleaded the ge- 
neral iſſue, and the other a ſpecial plea," on which iſſue was 
Janed, and the promiſe in conſideration of making a ſlender 
defence in both iſſues; but adjudged for the plaintiff, be- 
cauſe the common parlance is, that the parties have joined 


ſue, and is as proper where two iſſues are joined as on! 
one; Moor 551. ve eb 2 


A. in conſideration B. 


o 


ith as counſel ſhall deviſe, pro- 
od conſideration, for *that he 
it made determine it. x Ro!. 


Gr anon pry vv would al wy four cows for 
* promined ts pay* the Tol. at Eafter following, and 1 

by failed, that "he would pay him diy ot egRir | Z 
og the cows, but, A. failed of payment at' Zafttr, 

; broughtan aCtion for the 1001. and recovered ; and on. 
error brought, the conſideration was held good, and the 
Judgment affirmed.” Co. Eliz. 747. © CF DSTER 
. it 4. having ſeveral 
n conſideration that. 5 


young children, lies fick, and B. 
Fe a> « after his "death, will commit the 
ucation of his children; and the diſpoſition of his goods, 
"g tneir minority, to him, affumes'and promiſes to 


» to proc | - | T | C 
Vo. Lew, lands to be affured to one of the 


| 
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children ; whereupon A. appoints B, overſeer of his will, 
| and that his goods ſhould be under the diſpoſition of B. 
A. dies, and B. by virtue thereof, takes poſſeſhon of the 
ſeveral goods of A. if B. does not procure ſuch lands to 
be aſſured accordingly, yet ſhall the executor of A. have 
no action againſt B. for here is' no coriſideration, inaſ- 
much as the power which B. had given him, was only 
pro educatione liberorum, and no profit to himſelf ; and 
though'ſuch overſecrs do too often make their advantagey- 
yet that is contrary to their truſt, and ſuch a fraud as the 
law will not preſume. 3 Leon. 88 
If there be certain controverſies between A, and B. 
and they ſubmit to the award of F, $. who, among other 
things, is about to award that B. ſhall deliver vp to A. 
two ſeveral obligations,” wherein A. was bound to B. 
whereupon B. in conſideration that upon the requeſt of 
A. the clauſe in relation to the delivery up of the obliga- 
tions ſhall be Icft out of the award, aſſumes and promiſes 
to A; to deliver them up to A. gratis, &c. this is a good - 
confideration,' the' chavife being omitted ad ſpeciatem ins 
flantiam ipfius A. 3 Leon tos. | | 
Aſfump/it, for that the deſendant's brother was indebted 
to the plaintiff in 8]. and made MM. his wife executrix, 
leaving aſſets, and that he intended to ſue the executrix to 
recover the 81. ſecundum . debitum legis curſum, and the de- 
fendant,, in conſideration the plantiff would forbear the cxe- 
cutrix, promiſed to pay, &c. It was moved in arreſt of 
Judgment, that this debt ſhall be intended ſtrongeſt againſt 
the plaintiff, to 'be a debt upon a fingle contraCt, with 
which an executrix *is not chargeable, and to ſtay this 
| ſuit is not any conſideration ; and of this opinion were all 
| the court, But if he had declared that he intended ts have 
brought an aſſumpſit againſt her, (as this declaration does 
' not warrant it, becauſe he intends to recover the debt 
itſelf, which cannot be in aCtion on the caſe) or that he 
| intended 7o ſue in Chancery for it, (which cannot be in- 


- 


good | tended here, becauſe of the. words ſecundum debitum legis 


curſum) then perhaps this ation would have lain ; for the 


| conſideration of flaying the ſuit is good, but as'tt is here - 


fon * that "'B. will take an | 


|| a good conſideration 


v 


1t 15 riot 
804. | 
Conſideration guod conaretur frocurare F. S. to permit 
the defendant to have the poſſeſſion and profit of ſuch 
a houſe, is good. Conſideration that executor will 
take 1507. for 2001. due to teſtator, is good. Yelv. 11. 
' Promiſe againſt promiſe is a good conſideration ; per 

bes De odÞ, | 
Defendant granted ta the plaintifF 1000 trees, to be cut 
within three years, | he plaintiff cut ſome, and the de-. 
' fendant promiſed him, in caſe he would cut no more within 
' the three years, he ſhould have licence to cut the refidue after 
the three years, whereupon the defendant defiſted ; this is 
; admitted by the pleadings. Veto, 


good. Judgment for the defendant, Cro. Eliz, 


195: | þe OE 

; If 4. pawns goods to B, upon condition of redemp- 
tion at a day certain, and after the day the goods being 
not redeemed, B. fays he will fel] them, upon which D. 
ſays, if he will ſtay-the ſale of them but for three days, 
he will pay the money and have the goods ; if B. does 
 ftay the fale accordingly,' B. may have an aQtion againſt 
D. upon this agreement; for this was in nature of a 
fale; and if D. had paid the moneys he might have 
brought a detinne for the goods. x Rot. Rep. 215. 

'  If- A. and B. are both ſolicitors for the office of under- 
ſheriff, and A. in conſideration that B. will defiſt, affumes 
and promiſes to B. that if he the ſaid 4. obtains the faid 
office, that he the faid 4. will pay unto B. 20/. for a 
horſe, &c; this is a good conſideration. Cro. Fac, 612. 

| A. has Jands in D. of which pariſh B. is reQor, and 
' B. in conſideration that Z. will plant his Jands with hops, 
and ſo' better the tithes, aſſumes and promiſes to allow 
him 40s. for every acre fo planted 3 and whether this is 
a good conſideration, becauſe the tithes cannot be bettered 
by the planting of the hops, but by the growing of them, 
dubitatur. Winch 80. | 


If A. together with B. is bound .to C. for the proper 
debe of B. &c. and A. pays the money, and B. dies, and 
makes D. his executor, and D. in conſideration. that A. 


will forbear to ſue him till ſuch a time, aſſumes and 
Fff | | 


pro- 
miſes 


80.9. 
Piſes w repay him z this conſideration is good, though D. 
Was liable in equity only, 1 S:d. 89. 

Cook Ch. J. faid,. he had never ſeen it otherwiſe, but | 
that when one draws money from another, this ſhould be a 
good conſideration to raiſe a promiſe. 3. Bu//. 162. 

| If the confideration puts the other to charge, though it be no 
way profitable to the promiſer, yet this ſhall be a good con- 
ſideration to raiſe a promiſe z per Dadderidge J. to which 
Coke Ch. ]. agreed. 3 Bulft. 162. 

Aſſump/it againſt an adminiſtratrix, on. a promiſe to pay 
a debt of her inteſtate's for wares had of the plaintiff, in 
5-24 AR be would Jet two ſurvey the account, is good, 

et. 8, 11. 

B. was bound. to the plaintiff in 401. for payment of 20 1. 
R. the d:fendant. was p95, H. by Urn 2 the 
5th of February, 1721, in 1001. for payment of 55 1. onthe 
5th of February. following, The ſaid ſums being due, and 
not paid, the defendant on the 1/4 of February, 1724. mm con- 
federation the plaintiff would forbear the 20 |. till 1727. and 
would compound with the ſaid H. for the 5p1. and intereſt 
then due, and deliver the ſaid bonds into his hands, pro- 
miſed to pay him the ſaid 201. and $o1. and all the in- 
tereſt which he ſhould pay or compound for ; all - which 
the plaintiff had performed, and the defendant had not 
paid him, &c. was objeted, that the conſideration 
as to.the 201. is not good ; for that the defendant had not 
auy benefit thereby, nor is. it alledged that he gave notice 
what he had paid for the compoſition ; but it was re- 
ſolved, that. it. being alledged that. he paid. ſo much,. and 
required it,, and it was not paid upon requeſt, it was ſuf« 
ficient ; and judgment.for.- the. plaintiff, and affirmed on 
error, Cro,. Car. 272. | | 
If A. in conſideration that: B. an infant, hath pro- 


miſled to permit A. to carry away ſo much of his graſs, | 


&c. aflumes and promiſes to pay B. 6/..the conſideration 


is good, and. B. may maintain an aCtion againſt A. upon | g 


this promiſe, notwithſtanding B, may. 
L Med. 25. . 

If 4. and B. are churchwardens of D. and C. at the 
Proſecution of A. and B. is excommunicated for not 
paying a tax for the reparation of the church of D. and 
C. in conſideration. that.the biſhop, at the requeſt of 4. 
and B. would abſolve him, aſſumes and promiſes to pay 
unto . and B. ſo much ; if C. is accordingly abſolved, 
A. and. B, may have an aQtion upon this promiſe againſt 
C. ſor it cannet be intended. but the abſolutian. was at 
the inſtance of 4. and B. and by reaſon: of the promiſe 

. to pay them the money. 1 Yen. 297, 

If B. is indebted to A. in 207. and C.. is indebted: to 
B. in the like ſum, and C. promiſes A. in conſideration 
that he is content to accept. the ſaid ſum by the hands of 
C. and ſtay for this for four days, that he will pay him 
the ſaid ſum, this is a good conſideration, for A. to 

-maintain an aflion upon the caſe againſt C, 1 Rol. Abr. 
29. 

Debtor pays a ſmall part of. a debt, and defres a.general 
releaſe, and promiſes, in conſideration thereof, to-pay the 
reſidue when God ſhould enable him, and the defendant 
did ſeveral times after renew his promiſe to the plaintiff ;; 
. afterwards a great eſtate fell te the defendant. Quere, if 
a good conſideration here? Afar. 151, 152 

The count. was, that whereas he, at the inflance and 
requeſl of the deſendant, had taken pains to reconcile dif- 

ferences betwixt the defendant and J. S. and others, the 


avoid his promiſe. 


defendant promiſed to pay to the plaintiff 1001. at a certain | 26 


day. It was objeCted,. that this was no more than a vo- 
luntary curteſy ;. but Glyn Ch. ]. held « contra; for this 
- was undertaken. at the inſtance of the defendaut, and here 


was a Continued conſideration until the pains taken were |; 


paſt ; and judgment, ni/t,. &c. Sty.. 465, Hh 
The defendant, in. conſideration of $s. promiſed to. 
Ray 405. if he ever played a game called even or odd for 
money or wine ; this is a good conſideration. Raym. 13. 
Every promiſe ought to. have a. conſideration ; and- that 
ought to be either benefit to him that makes it, or diſadvan- 
tage to the plaintiff ; per Reeve ]. Mar. 203. 


Afumpſit, Sc. to pay for a horſe a barley-corn a nail, | 


doubling it on every nail; and the plaintiff averred, that 
where were thirty-two nails in the horſe's ſhoes, and 
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doubling it on'every nail,' it'came to five hundred oc 
ters of barley. On non afſumpſit* pleaded, the p— 5 wg 
the trial, . direted the-jury to give the value of the ole 
which was 8. irr damages; 'and ſo they'did. 1- Lo rag 
| If A. is indebted 20). to B. and dies, : and his urn 
.in conſideration that B. will forbear him for-a reaſonable, | 
.time, promiſes to pay: him the debt ; this is*a good rag 
-lideration to have an- ation, with an avermem, that he 
[I ys yg ing 997 x-Rol. Abr. 26. © 

Aſſumpſit, for that he was poſſeſſed of ſeveral t; 
for ſeamens wages,. and had an og 9 1 mtr Range 
' the navy for paying them ; and that the defendant bein» 
an under-officer, promiſed that. if the. plamiiff would a4 
trouble the treaſurer. im procuring another order, he woul4 
"pay, &c. It was moved in arreſt of judgment, that the 
plaintiff had not ſhewed any title to the tickets, as that - 
| he was executor or adminiſtrator,. &c. or by any aſlign« 
.ment, &c. but. per Twiſden J. (abſentibus aliis) it ivgood- | 
enough, after a verdiEt eſpecially, ſince he declared he 
had an order from the treaſurer to receive the money, 
which he could not have granted, unleſs he had a title tg: 
it, Judgment for the plaintiff, 8:4. 392, | 

Aſſumpſit, for that Y. R. defendant's teflator, being in« 
debted to A. a ſtranger, who aſſigned the debt to B. the 
Plaintiff, and authoriſed him to receive it. S. the defer- 
; dant, the executcy, promiſed B. the plaintiff, to pay it.to him, 
in conſideration he would accept him for his debtor, Ad- 
judged, on demurrer, for the defendant, there being no 
-confideration of forbearance, but to accept him for his 
: debtor, which he is not, he being ſtill debtor to the firſt 
creditor, and the 'authority- to receive is determined þ 
the death of JF, R. the teftator, and differs from the cafe 
of Ruſſel v. Haddock, where he who had the authority to- 
receive the debt forbore. Lev. 262, 


Af mpfi to. a vicar, in conſideration of preaching, is 
id. 409. | 2 
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In aflumpſit, that the lord O. was indebted to him 
in 2501, and t at the defendant | bad money of the ſaid 
 lord's ſuffictent in his hands to" pay, the ſaid debt, and that 
it was mutually agreed between them that the plaintiff ſhould 
accept 2001, in ſatisfatiion of his debt,. and that the defen- 
| dant would pay the money on ſuch a day,. and that in con- 
federation the one would perform his part, the other would 
perform his part, Upon non afſump/it, the plaintiff had 2 
: verdict, but judgment gued nl capiat, becauſe this was 
.,no good conſideration. 2 Fo. 87. | 
f }. S. is indebted to A, in 121. and B. is indghted to ]. S. 
\in a like ſum, and B. promiſes A. that if A, at his re* 
queſt, would procure an erder from J. S, in writing to B, 
to pay the miney to A. which B. owed ]. S. then B, will 
pay to A. the money. Per cur, The procuring the note at 
B.'s the defendant's requeſt, by 4. the plaintif, is a ſuf- 
cient confideration. 2 Vent. 7x, 

: Where. the doing a_ thing will be a good conſideration, © 
Lakeg vg do that thing will be ſo too ; per Holt, Ch. þ 
I2 . 459- | 
* Parting with my note to the defendant is a good conſi- 
deration. 7 Med. 12, 13. 

If A. undertakes to do a thing without hire, as to taks 
brandies out of one cellar,. and 10. lay them down in an 
other cellar, no aQtion lies for the non-feaſance ; but if he 
enters on the doing it, ation lies for a muſ-feaſance, if it be 
' through his own negleQ, or mi/menagement, becauſe it 15 
a.deceit.;. but not if by mere accident ; per Holt. 1 


L 


_ 


* 4. Where the conſideration ſhall be ſaid to be executed, 


continuing. 


A. conſideration altogether executed and paſt, is not 
f good to maintain an e//umpfit ; but if it were moved by 
a precedent requeſt,. it is good, and doth amount to # 
promiſe ; for it is not reaſonable, that one man ſhould do 
another a kindneſs, and then charge him with a _ 
pence ; for this would be-obliging him. whether he would! 
or no, and a bringing him under an obligation without 
.his own concurrence.. 1 Rol. Abr. 11, 12 _ 
Therefore if the ſervant of A. be arreſted in fo 
for a treſpaſs, and F. 8. who knows A. bails him, 


after 4, for his friendſbip, promiſes to ſave lum _ 
$.. -- = ſh 
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toſs, 3hd +f 9. coriies to be charged yet this is no-con- 
is, ihd grotnd an afſump/it 'on, becauſe the bailing, 
which was the conſideration, was paſt, and executed 


before, Dyer 272. 1 


we = it had beeri otherwiſe if the maſter had before re- 
queſted him to become bail for his ſervant, and the bail- 
ing had been aſter. Dyer 1 72. - SG 

So if a man requeſts another to labour for his pardon, 
i; and after he has done kiis endeavour, if the other 
ſays, in conſideration that he has laboured for his par- 
4on at his own Charge, he promiſes to pay him ſo much, 
£9, this is a good conſideration, 1 Rol. Ar. 11. Style 

. D er . "Ry 7 
| NS inf > that the defendant leaſed lands 16 the 
plaintiff, rendering rent, and after ſome years of the term 
expired, promiſed, that in conſideration the plaintiff had oc- 
rupied the land, and paid his rent, to ſave him harnileſs 
againſt all perſons for the occupaticn, for the time paſi and 
to come ; and that 
cattle on the larid. It was objeQed, that payment of the 
rent could be no conſideratidn, becauſe he occupied the 
land for it, and alſo the conſideration was paſt. But the 
plaintiff had judgment to recover his damages. Lev. 102. 

If one comes to a /erjeant at law for his counſel, and 
the ſerjeant adviſes him, and afterwards the client, in con- 
fideration of ſuch counſel, # ogra to pay him 201. an aCtion 
hes for it ; per Fray, Ch. J. and ſo Popham aid it had 
been adjudged in the Exchequer. 2 Lev. 111, 

If a phyſician, who 1s oy friend, hearing that my ſon 
is fick, goes to him in my abſence, and helps, and +ecovers 
him, and 1 being informed thereof, promiſed hirh, in con- 
fidrration as above, to give him 201. an aQtion will lie for 
the Noh 2 Leon. 111. he hes bengle of the defeide 

Aſumpſit, in conſideration he had bought of the deferidant 
Fe. o—_ of Fn, pe the toth of December, the defen- 
gant afterwards, viz. the 19th of December, promiſed to 
mote juch ſufficient aſſurance thereof before ſuch a day. It 
was moved aſter verdict, that the conſideration was ex+ 
ecuted ; but adjudged for the plaintiff, for the afſurance 
was the ſubſtance of the fale. Cro. Eliz. 138. 

A precept iſſued to a bailiff to attach goods of F. S. 
which he did, arid deliver?d them to the then plaintiff, to 
deliver at the next court, and B. the defendant, in con- 
fideration thereof, aſſumed to ſave him barin'eſs. This 
conſideration was a thing executed before the promiſe, 
and ſo not good. See 3 Ex 26, 

If A. ſerves B. for a year, but has nothing for his ſer- 
vice, and. afterwards at the end of the year B. for his 
Yood and faithful ſervices, aſſumes to pay him 1d/. 4. 
may. have an aCtion upon the caſe, upon this promiſe 
againſt B, for the conſideration is good. 1 Leon. 225. 

If A. leaſes lands to B. for a certain term of years, 
rendering rent, ahd after ſome of the years expired, and 
the rent paid, A. in conſideration that B. had otcupied 
the land, and paid his rent, aſſumes to ſave him harm- 
leſs againſt all perſons for his occupation paſt and to 
come ; if afterwards the cattle of B. are diſtfaihed da- 
mage-feaſant, he \may have an aQion upon this promiſe 
againſt A. for the occupation, which is the conſideration, 
continues. 1 Leon. 102. © 
_ Tf there be a communication between 4. and B. con- 
cerning a marriage to be had between A. and the 
daughter of B. upon which B. offers him 200 /. with 
_ his daughter in marriage ; but they cannot agree upon 

the day of payment, and afterwards A. ſteals away the 
daughter of B. and marries her, without the conſent or 
| knowledge of B. and after B. agrees thereto, and in con- 
lideration of this marriage aſſumes to pay 100/. to A. 
this is a good promiſe, upon which A. may have an ac- 
tion againſt B. for the natural affeCtion of the father, and 
the advancement of the daughter, makes this a conſidera- 
tion continuing, 2 Leon, 111. ; 

In conſideration that he had paid money for the defen- 
_ Cant, and obtained a releaſe of his debt, was held a con- 
unuing conſideration, becauſe the benefit of it was conti- 
Nuing to the party. 2 Keb. 99. | 
"'f » in conſideration that-N. the plainttff, had 
Þaid for B, the defendant, and at his requeſt, 101. at ſuch 


Roll. Abr. 11. 5 Let. 225: Owen | $ 


afterwards H. diſtrained the plaintiff's 
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j a day (which was 6 year before); be promiſed to repay itz 


cum inde requiſutus efſet. It was objected, that this con- 
ſideration was for a thing paſt, and therefore not good. 
ed non allocatur ; for the payment being laid to be at his 
requeſt, the conſideration continues, and fo is the com- 
mon courſe, Cre. Eliz. 282. TIE FR OE EY | 

 Aſſumpſit, iti conſideration that the, plaintiff bad ſub- 
mitted himſelf to the dward of J. S. the defendant, adtunt 
et. ibidem, promiſed to pay the plaintiff 101. The defen- 
dant demurred, becauſe the conſideration was executed ; 
but — for the p aintiff, becauſe adiunc et ibidem 
_ the ſubmiſhon intendable at the time of the promile. 

A oe, &c. in conſideration the plaintiff had delivered 
to the defendant twenty ſheep, he promiſed to him $1: 
'at the time of his marriage, and alledged in & that he 
was married, &c, The whole court held; that becauſe 
the conſideration was in the preter tenſe (deliberaſſet); 
and ſo the cofifideration paſt, it is no, cauſe of aCtion ; 
and therefore judgment was ſtayed. , Crg. Eliz. 442. 

Aſſumpſit, tn conſideration that be had given certain 
money, is ill, becauſe it might be that he had given it be- 
fore the promiſe. Palm. 560, _ . | 

Aſſump/it, in conſideration that he, at,the defendant's 
requeſt, by deed dedit et conct/jit to the defendant the 
next avoidance of the church of D. the defendant wg 
to pay the m7: þ 1001. Reſolved, that the grant be- 
ing at his requeſt, it was a ſufficient conſideration, though 
it was divers years paſt, eſpecially it being to the deſen- 
dant himſelf z otherwiſe peradventure; if it had been to a 
ſtranger. Cro, Eliz. 715; ci; "0 

A. put his ſon to board with J. S. the plaintiff, for three 
years, at $1, a year, and died within the year. M. his 
widow, in conſideration of nattiral affettion to her ſon, and 
in conſideration that the ſon ſhould continue, during the 
reſidue of the three years, with the plaintiff, promiſed to þ 
61. 13s. 4d. for the boarding the ſon for the time paſt, 
and 8 }. for every year after of his continuance with the 
plaintiff, The court agreed, that natural affeQion of it- 
ſelf is not ſufficient to ground an aſſump/it, without an 
expreſs guid pro quo z but that is here, becauſe it is 
not only in conlideration of affeQtion, but that her ſon 
ſhould afterwards continue at his table, which is good, as 
well for the money due before, as for what ſhould after- 
wards become due. Cro. El. 755, | | 

| The defendant, in conhderation that the plasntiff had 
lent him 301. before, at his requeſt, promiſed to lend the 
plaintiff 301. for a year, or give him 40s. But this being 
a conhideration paſt and executed, it was adjudged for the 
defendant. Cro. E; ws ? | 
Aſſumpſit, for that the defendant requeſl;4 the plaintiff 
to grue his credit for one R. to F. for two tuns of wine, 
value 50 1. and the plaintiff gave bond to F. of 1001. for 
the payment thereof ; upon which he was ſued, and forced 
to pay Ol. at ſuch a day ; in conſideration whereof, the 
defehdant promiſed to pay the 701. ſuch a day, &c. It was 
objeCted, that this was upon a conſideration paſt, and ſo 
not good ; but becauſe A. had credit given him by F. at 
the defendant's requeſt, upon the. plaintiff's undertaking; 
and the plaintiff was damnified by reaſon thereof, the 
court held the conſideration to be ſufficient, and not paſt, 
and gave judgment for the plaintiff. Cro. Fac. 18. 

A. {61d a horſe to B. for 5 /. and C. the defendant, be- 
ing preſent, ſaid, that in conſideration of the ſale, if B. 
did not pay him, he would ſee. him paid. It was moved 
in horof | of judgment, that it was net expreſsly alledged 
that the ſale was made at C's requeſt, and this promiſe is 
laid to be after the ſale made, and therefore, er tot. cur. 
judgment was given agaiuſt the plaintiff, Buff. 120,- 

n exchange was made between two of ſo much French 
money, for ſo much Engliſh, in conſideration whereof 
one promiſed the other to pay him ſo much. In aQion 
upon this promiſe it was ruled, that the conſideration was 
good ;-but becauſe the promiſe was mgde after the exchange 
was paſ! and executed, the judgment was reverſed in the 
Exchequer Chamber. 2 Bulft. 739. pe 

Gale requeſted Clobery to deliver to J. S. 6001. worth 

wine, which he delivered accordingly. aro 

5 re» 


| | le promiſed Ctobery, in con/ideration that he at 


| gaeſt, 
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fag, had delivered fo much to J. S. that he wauld. pay 
im if ]. S. aid not, © F. S. paid only 300. and adjudg- 


ed by all the Juſtices of England, that ation lies by Cl. | 


againſt G. Palm, 442. cites it as the caſe of Gale v. 
Chbery, in error. | 

In aſjump/it, by a ſervant, ſhe counted that having 
ſerved the defendant and his wife faithfully, he, after his 
wife's death, in con/ideration- of the ſervice done to him and 
his wife, promiſed to'pay her 13 5. 4d. It was objected, that 
the conſideration is not good, becauſe it is not alledged, 
that ſhe at his requeſt ferved him, and alſo, that the 
promiſe was after the ſervice performed ; but judgment 
was for the plaintiff, Hutt, 84. | | 
_ Aſſumpjit, &c. the plaintiff declared, that on ſuch a 
day, &c, he ſold ſo much barley to the defendant, fart 
wheregf he delivered immediately, and the reſt. by agreement 


he was to deliver afterwards, and afterwards on the ſame * 


day the defendant promiſed to pay fo much by ſuch a day. 
It was objeCted, that the promiſe was after the fale, and 
ſo being made upon a conſideration executed, it 1s not 
good ; but per cur. it is good enough, being. made on the 
fame day, and no diviſion ſhall be made thereof in this 
caſe. Lat. 150. & | 

Caſe, for that in conſideration the father would ſurrender 
a copyhold to the defendant, he promiſed to give to M. 
and S. his two daughters, 201. apiece, M. alne brought 
attion for 201. It was moved in arreſt of judgment, 
that the plaintiff had declared upon a joint promiſe, 
which concerned both, and the aftion was brought by 
 M. alone, whereas S. ought to*be joined ; but adjudged 
that they had diſtinct intereſts, and by conſequence the 
action is well brought by one of them. Sy. 461. 

In aſſump/it the plaintiff declared, that whereas the 

lintiff at his own charges had buried the defendant's 

child, the defendant promiſed to pay him his charges ; and 
though no requeſt was laid, judgment was given for the 
plaintiff. Raym. 260. 

In cafe the plaintiff counted, that for ſuch con/ideration. 
(which was not executory, but) executed, - the defendant 
aſſumed, &c. the defendant traverſed the conſideration exe- 
cuted, Upon demurrer it was agreed per cur. that a con- 
ſideration executed cannot be traverſed ; and judgment 
was given for the plaintiff, none coming for the defen- 
dant. Rc. Rep. 401. 

The count was for work and labour done for the defen- 
dant, but did nt ſay, that it was done at the defendant's 
requeſt, The plaintiff had Judgment by ni dit ; but 
upon error brought, this matter was aſſigned ; but adjor- 


natur. 2 Barnard. Rep. in B. R. pl. 55. 
5. Where afſumpſit cannot be maintained, the confidera- 


ticn being againft law, 


As all confiderations are deemed inſignificant and void, 
that are not of ſome benefit to the promiſor, or loſs to 
the promiſee ; ſo if they are wicked and ill in them- 
felves, or unlawful, by being prohibited by ſome a& of 


parliament, they are void ; therefore if an officer, who, 


| by the duty of his office, is obliged to execute writs, pro- 
miſes in conſideration of money paid him, to ſerve a 
- certain proceſs, an a//umſipt will not lie on this promiſe ; 
for the receipt of the money was extortion, and: the con- 
 fideration is unlawful. 1 Rel. Abr. 16. 

So if an executor ſues execution by elegit, and B. a 
ſtranger, as a friend to the executor, in conſideration 
that the ſheriff would forthwith execute the ſaid elegit, 
and of ſix pence to him by the ſheriff paid, promiſes to 
pay him 60/7. upon which the ſheriff executes the writ, 
yet no aCtion lies, becauſe the conſideration is againſt 
law ; for the ſheriff ought to do his duty without re- 


ward, and this 60 /. is no diſcharge of the fees due to the. 


ſheriff, being given by a ſtranger, and not expreſſed for 
them. 1 Rol. Abr. 16. 

But if a man brings a capras that he has againſt A. to 
the ſheriff, and prays him that he will make F.S, his 
ſpecial bailiff, and promiſes him that if he will make his 
ſpecial bailiff, that if /. eſcapes from the bailiff, that he 
will bring no aCtion for the eſcape againſt him, 'this is an 
«/Jump/it upon which an action lies, if he brings any ac- 


3 


to the terre- tenant, it operates by 


\ 
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tion againſt the ſheriff for the eſcape, 1 Rel, Aby, 16, 
1 Leon. 132. 73 Leon. 227, Cro. Ehz. 178, 

So where the ſheriff takes goods in execution upon x 
fieri facias, and a ſtranger promiſes the officer to pay him 
the debt, in caſe he would reſtore them, this is a lawfu} 
conſideration z for by the fieri facias, he may ſell goods, - 

and this in effeCt is doing no more. 1 Salk, 28. : 

Aſſumpfit, Fc. for that defendant being arreſted at thy 
plaintiff's ſuit, in confideratiok that the plaintiff would 
permit him to go at jarges and would give authority to the 
bail:ff to that purpoſe, he promiſed to appear at the return 
of the proceſs, or would give the plaintiff 101. It was 
moved in arreſt of judgment, that the promiſe was void, 
being contrary to the ſtatute of 23 H. 6, but Gawd 
and Clench held it good, being (made to the plaintiff, who 
had authority to diſpenſe with his appearance ; but if it 
had been made to the ſheriff himſelf, or any other to his 
uſe, it had been within the equity of the ſtatute. Cry, 
E. 190. | 

Aſſump/it, for that a precept was awarded ta a bailiff to 
attach the goods of S. and he attached him by two quarter, 
of corn, and delivered them to the plaintiff to deliver them 
at the next court, and the defendant "#4 to fave him 
harmleſs. It was the opinion of the court, that the con- 
fideration was void, and againſt law ; for attachment 
cannot be of corn out of ſacks, but if it might, it ought 
to be kept by the bailiff, and not delivered out of his 
hands. Cro. El. 230 ; 6. x 

A. entered into a bond of 2001. to B. afterwards A, 
gave all her goods to R. for payment of her debts ; the de- 
fendant pretending, that the bond was read to R. as a bond 
of 1001. only, promiſed to the plaintiff that if be, and 
two witneſſes would poſe before the mayor of L. that the 
bond was read to the obligor as a bond canditional for payment 
of 200 1. that he would pay the money. 'T he plaintiff, and 
two other perſons, did depoſe before the mayor of L, 
accordingly. Adjudged, that it was a lawful oath and a 
good conſideration. Cro. E. 469, | 

 Aſſumpſit, &c. for that B. being outlawed, after a judg- 

ment againſt him by the plaintiff, the defendant, in con/ider- 
ation the plaintiff would forbear to proceed upon the 
capias utlagatum, promiſed that if the ſaid B. did not 
pay the debt he would. After verdict, it was moved, 
that the conſideration was againſt law, becauſe the pro- 
ceſs was at the ſuit of the King ; but Gawdy, Fenner, 
and Yelverton held the conſideration good ; for the pro- 
ceſs is at the ſuit of the party, as well as of the King; 
but Popham, e contra, Judgment for the plaintiff n1/, 
&c. Cre. El. gog. 

If A. in conſideration of ſome benefit, promiſes not to 
ſet up, or follow the ſame trade with the plaintiff in 
ſuch a town, this is a good promiſe ; but if the promiſe 
were not to ſet up, or follow the ſame trade in any part 
of the kingdom, it would be void. See 1 Rol. Abr. 16, 17- 

If A. being a clerk, promiſes B. in conſideration that 
B. will procure him to be re&tor of a donative church, 
with cure of ſouls to pay 10 /. to B. this is no good conli- 
deration to maintain an action ; for this is ſimony, and ant - 
offence againſt the laws of God and man. x Rot. Abr. 18, 

If A. levies a plaint in the court of Stepney againſt B. 
upon which a precept is dire&ed to C. the bailiff theres 
to attach the goods of B. and thereupon C, attaches cer- 
tain of the goods of B, and 4. in conſideration that CG, 
will deliver thoſe goods to him to deliver at the next 
court, aſſumes and promiſes to ſave C. harmleſs, &% 
the conſideration is void, being againſt law ; for the 
bailiff ought not to deliver them to the plaintiff, Crv- 
Eliz. 230. . | 

If A. being ſeiſed of lands in fee, enters into recognt- 
ſance to B. and after makes a feoffment of thoſe lands to 
C. who, in conſideration that B, will aſſign to him the 
recogniſance, aſſumes and promiſes to pay him 804: this 
is a.good promiſe ; for the conſideration being to aſhgn 
way of diſcharge, and 1s 
clearly lawful; otherwiſe. of an aſſignment to'a ſtrangers 
Cro, Eliz, $51+ | bets 3 Lg ER 
If A. brings B. to'a common inn, of which CG. 18 
boſt, and affirms to-C, that he hath arreſted B. by tus 


tha 
EN ralh againſt C. in an aQion of falfe impriſon- 
ent, C. ma ; 
_ of though the conſideration, 
lawf 
: be i». the promiſe to ſave him harmleſs was good. 


Hut. 55: 8 5:3 
if i rs, that the at which is to be done is 

W. r 5 ale 4. in conſideration, that B. will beat C. 
promiſes to fave C. harmleſs, the conſideration 1s void. 
Hut. 56. 
H. was 
the gaoler, 
t H. fo 89 


in execution at the ſuit of D.—B. came to M. 
and promiſed him, that in confederation he would 
at large, that H. ſhould pay the debt y 
a certain day to ſatisfy D. and that he would ſave 
_— harmleſs. M. brought aſſumpſit. But per tot. 
{ur.. The promiſe is void, becauſe the conſideration is 
againſt law. Yelv. 197. ; 
If an informer takes upon him to compound contrary to 
the ſtatute of 18 E1iz. 5. though it be prohibited, yet the 
promiſe is good ; and though he cannot withdraw the 


ſuit, yet he may forbear the proſecution ; per Montague, 
Ch. ]. 2 Rol. Rep. 103. : 
The plaintiff and defendant were both ſuitors to the 


ſreriff of Middleſex, to obtain the office of under- ſberiff' for 
ſuch a year. The defendant, in conſider 
would defift his ſuit, promiſed the plaintiff that if he 0b- 
tained the ſaid office, to pay to the plaintiff 20/. for a 
gelding delzvered the plaintiff; all the court held the 
conſideration to be good and valuable ; and adjudged for 
the plaintiff in C. B, and that judgment affirmed. Cre. 

ac, 612. 

Te: A. is in execution at the ſuit of B. and C. in con- 
ſideration that the gaoler will permit A. to go at large, 
aſſumes and promiſes to him that 4. ſhall pay the debt at 
a certain day, and that he the ſaid C. will fave the gaoler 
harmleſs, The promiſe. is void ; becauſe the conſideration 
is againſt law. Yelv. 197. 

If the father of 4. was indebted to B. and A. pro- 
miſes B, that if he will bring two witneſſes before a juſ- 
tice of peace, who upon their oaths will depoſe, that the 
father of 4, was ſo indebted to B. that then - he will pay 
it; if B, does produce his witneſſes, &c. he may have 
an ation upon this promiſe againſt A. for the conſidera- 
tion is not unlawful, nor the oath profane ; adjudged by 
two judges againſt Vaughan, who thought it was within the 
ſtatute againſt profane ſwearing. 1 Adod. 166. Cre. 
Eliz. 469, 470. | | 

If A. obtains a judgment againſt B. in the Marſhal's 
court, and afterwards, in conſideration of money in hand 
paid, aſſumes and promiſes to aſſign this judgment to C. 
this is a good promiſe ; for it is lawful ſo to do, and the 
intent muſt be that it ſhall be aſſigned according to com- 
mon uſage, viz. by a letter of attorney, ſo that C. may 
take out execution in the name of 4. which may be 
done without any maintenance. 1 Sid. 212. 


I requeſt another to enter into B*s land, and in my name ' 
and promiſe to 


to drive out the beaſts, and impound them, 
ſev: him harmleſs, this is a good aſſumpſit, and yet the at 
8 tortious ; per Hobart, Hatton and Winch.. IV. 49. 
Aſſump/it, for that the defendant having a ſci. fa. 
againſt the goods of J. L. and delivered it to the ſheriff, and 
affirmed to the plaintiff that the cloth in the ſhop of C. L. 
| Were the goods of J. Ls and liable to this execution, and re- 
ured the plaintiff to execute the writ, and if he would 
ze the ſaid cloth, he promiſed, when required, to give 
bond to the ſheriff in any 669 re ſum, to indemnify both 
m and the plaintiff for entering and ſeizing the ſaid 
goods, It was objeCted, that this promiſe was grounded 
von a conſideration very towel, viz.) to ſave a man 


e/s for taking another man's goods in execution. But 
the court held 


fendant _ the conſideration good, and that the de- 
ſr u 2 . . 
reaſonable | ing the ſheriff to execute the writ, it was 


e ſhould indemnify him ; and a promiſe to 
give 2 bond in a reaſonable penalty, without mentioning 
0], cg ſum is | 


v1.1, No. $60: Cro, Fac. 052, 


ration the plaintiff 


| 


T3 8. 

| ' There is a diyerſity where one aſſumes to doa thing 
| unlawful, which cannot by any means become lawful, as to 
till a man, or to burn a houſe, &c. and where it is to 
do a thing unlawful, which in time may be made lawful ; 
as where it is to make a feoffment of the land of a 


firanger, or of an alien, or a corporation, &c. In theſe 


caſes he is bound to make them, and therefore at his peril 
muſt obtain lawful liberty to make them ; per Walter, 
Ch. B. Lit. Rep, E666; | 
Ajempfit, &c, in which the plaintiff declared, that he 
is a bailiff, and having arre/ted ]. S. on a warrant, the 
defendant promiſed, that ih conſideration the plaintiff would 
permit the ſaid J. S, to be in his houſe, be would deliver him 
to the plaintiff the next morning. It was moved in arreſt 
of judgment, that the promiſe was againſt law, and 
void ; for lepyiags priſonerin another's. houſe and cuſtody 


1s an eſcape. But per cur, They- will not intend that 


the plaintiff was abfent from F. $. and judgment for the 
plaintiff, Sz. 1 3 


An attorney being employed to take out execution on a re« 
 cogn/2ance againit the defendant, he promiſed to pay him, 
&c. the defendant demurred to the declaration, for that 
the conſideration is void, as ariſing ex turpi cauſa, it being 
contrary to his truſt, and oath of an attorney, to forbear 
where he is employed to ſue; but per cur. It ſhall be 
intended the atiorney had authority from his client to forbear, 
or to, uſe ſuch means as he might think requiſite to get the 
debt, and to forbear generally, without ſaying how long 
is good; for it ſhall be taken to be a perpetual forbearance. 
Sid. 294. | 

A queſtion ariſing between F. the defendant, a cuſtom= 
hou!e officer, and C a merchant, plaintiff, what the 
cuſtom of goods imported did amount to, and what ſum 
B. had paid; A. the defendant, in conſideration C. the 
plaintiff would pay ts him 1001, (which in truth was leſs 
than the cuſtom did amount unto) promiſed that if B. had 
paid no more, C. ſhould pay no more ; and averred that B. 
had paid no more; yet the defendant had complained to 
the commiſhoners, and the plaintiff was compelled to pay 
more. After a verdiQ for the plaintiff, it wes objefted 


pay what was due ; and this agreement amounted to no more 
than to cheat the King, as B. had done. But per cur. Pay- 
ment of what is due, without any ſuit or trouble, is a 
good conſideration ; and the acceptance of leſs than is due 
by the officer, and agreement that the merchant ſhall pay 
no more, 1s a good agreement between them ; for the 


officer ſhall anſwer to the King for the reſidue out of his own 
pocket. Lev. 128. : 


the defendant, in conſideration he would permit J. S., to ſtay 
at the houſe of J. D. in H, till ſuch a day, promiſed to ſave 
him fon. aF from all eſcapes, It was inſiſted, that the 
conſideration was illegal, becauſe F. $. was in execution ; 
and thereupon the court ſtaid judgment on the firſt, but on 
laſt day of the term gave judgment for the plaintiff ; Hale 
Ch. ). ſaying, that a long vacation coming on he would 


error be brought, if thought well of. 2 Lev. 17. 


C. an under ſheriff having ſeized goods on an elegit, fued 


out by the plaintiff, promiſed the plaintiff, that in conſi- 


procure the goods to be found by inquifition, and deliver them 
to any Per to be appointed by the plaintiff. 
held the promiſe not lawful; for, 1ſt, - the ſeizure upon 


that this promiſe is to make good the tort of the defendant ; 
2dly, it is the duty of the ſheriff to return an indifferent 
Jury, but this promiſe engages him contrary to the duty 
of his office; and though one part of the promiſe is lawful, 
yet ſince that depended upon the other part, which was 
illega], the whole is naught ; and judgment for the de- 
fendant. 2 7o. 24. ; 

In conſideration the plaintiff would deliver the defendant's 
cattle out of pound, he promited to pay or ſave him harm- 
lefs ; it was held, that this conſideration was not unlawful, 

though the cattle were duly impounded, becauſe it was 


L 


not a malum in ſe, 2 Shaw. 329. | 
Ggg Aſump/it, 


delay the-judgment no longer, but directed that a writ of 


deration he woull, at C's requeſt, ſue out another elegity to 


The court 


the firſt elegit, without an inquiſition, . was not good ; ſo - 


that here was no eonſideration, for C, was compellable to - 


A bailiff had taken J. S. in execution by a ca. ſa. and | 


L 


x Salk. 28. 
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taken on a fi. fa, to pay the debt, is a good conſideration. 


6. Pleadings, F 

The plaintiff muſt- ſet forth every thing eſſential to the 
giſt of the aftion, with ſuch certainty, that it may appear 
to the court that there were ſufficient grounds for the 
action ; for if any thing material be omitted, it cannot 
appear to the court whether the damages given by the 
jury were in proportion to the demand, or whether the 
party was at all intitled to a verdict. And therefore-in 
an ation upon the caſe, the plaintiff cannot declare qued 


* eum the defendant was indebted to the plaintiff in ſuch 


a ſum, and that the defendant, in confideration thereof, 


ſuper ſe aſſumpſit, to pay, &c. without ſhewing caule of the 


debt. 10 Co. 77. 


So, if in an a//ump/it the plaintiff declares that, in con- 
fideration guod procuravit F.S. to ſurrender a meſſuage, 
&c. the defendant /olveret to the plaintiff 10 /. the decla- 
ration, is not good ; for there is no promiſe laid, ſuper ſe 
aſſumpſit, or agreavit being omitted ; and there is nothing 
here that imports a promiſe or contra. 1 $id. 246. 

Caſe, for that one B. was indebted to him in 101. for 
we'k, Sc. and died inteſiate, and that defendant adminijlered, 
and that the defendant did promiſe, that if the plain'iff 
would forbear till Michaelmas he would pay ham, and ſhews 
that he did forbear the debt, &c. after verdi&t it was 
objected,: that the confideration was uncertain, becauſe 
the plaintiff did not ſet forth what ſhould be paid, nor to 
whom, but generally that the defendant would pay him, 
and that the conſideration was that parceret indefinitely. 
Sed non allocatur ; for it ſhall be intended of the debt, 


which is the ſubjefta materia ; and that it was alledged | 


generally, that he forebore, and did not ſhew how ; but 
by Dedderiage }. iſſue ſhall not be taken whether he for- 
bore or not, but you ſhall ſhew how he ſued you, 2 Rol. 
Rep. 488. 

Aſſumpſit was, that in con/ideration that the plaintiff 
daret diem ſolutionis, the defendant ſuper ſe aſſumpſit; 
and becauſe he doth not ſay in faQto, that- he had given 
day, it was adjudged that no ſufficient conſideration wzs 
alledged ; but if the conſideration were guod cum indebi- 
8atus, &c. the ſame had been a good conſideration without 
any more; for that implies a conſideration in itſelf 
Goab. 13. 

The count was, that W. the defendant's brother, on his 
death-bed called the defendant, whom he made his executor, 
and deſired him to pay the plaintiff*s debt in twa months 
time; and that in conſideration thereof he promiſed to do it. 
'Fhe court held that there was no confideration ſet forth ; 
for it is not ſaid, that in conſideration that W . made the de- 
fendanit his executor, &c. 9 Leon. 129. 

Super ſe aſſumpſit on an inſimul computaſſet was left out, 
and a difference was endeavoured to be taken where the 
law raiſes the promiſe, and where it is a ſpecial promiſe ; 
and that in the firſt it ſhould not be needful : but the 
court held it neceffary in both ; for the law does not 
create a promiſe in any caſe in pleading, but gives fuf- 
ficient evidence to a jury to find a promiſe. But in this 


_ aQtion the Iaw requires no greater certainty in the alle- 


gations than the nature of the thing requires ; therefore 
if. a contract be made in general terms, the declaration 
may likewiſe be general ; hence a quantum meruit for di- 
ver/@ veſtimenta & omnia alia materialia adinde, ſpeftantia, 
is good. 2 Keb. 97. x 61d. 300. | 

So if in an o/fump/it the plaintiff declares that, in con- 
fideration the plaintiff would find and' provide for a fick 
man all ſuch neceffaries as he ſhall want, the defendant 
aſumed and promiſed to pay, &c. and avers that he had 
found him neceffaries amounting to ſuch a ſum, &c. this 
is a good declaration, without ſhewing in particular what 
thoſe neceflaries were; for that would make the record 
too prolix. 3 Bulft. 31. 

The count was, that in conſideration that guedam pars 


 domus, &c, was in decay, and the plaintiff would repair 


the ſame, defendant promiſed to pay, &c. and declared, that 
eandem partem domus predifte reparavit ; it was moyed, 


that guedam pars domus was too general inthe count, and 
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| Afumpſit, in conſideration the officer would reflore goods that he ought to have ſhewed ſpecially what part in cer-" 


tain, as hall, chamber, &c, ſed non allocatur. 2 Leon > 
| Afﬀumplit, in confideration that at the requeſt of the de- 
' fendant, he would geliver as many quarters of malt ta ].S; 
' to his uſe, as he would receive or have before firſt Auguſt, ihs | 
defendant promiſed to pay tales denariorum ſummas, &, 
before the ſaid firſt day of Auguſt, and a'Þ?dgrs he delivers 
/o many quarters, each of fu:h valve ; though he Coth not 
promiſe any ſum certain, but tales. denariorum ſummas, 
without ſaying what, yet it was held good ; for per 
ray, when the plaintiff hews the value of every quarter, 
it is intended he ſhall pay according to the rate; and 
judgment for the plaintiff, Cro. E!. x49. | 

Afſumpſit, for that 77 conſaderation be by his ſervant had 
aelivered to the defendant two bills of three Fl gh French 
crowns, amouniing to BO1. to be received at Roan in Nor- 
mandy to his ufe, the defendant promiſed to pay him 611. it 
was moved that there is no conſideration ; for it appcareth 
not how he ſhall recover them, if he be denied payment, nor 
that they were bills made to the plaint'f, nr what benefit 
he may have by them ; but adjudged in C. B. to be a good 
coni:deration, and well alledged ; and the court of B. R, 
held fo to ; /ed a:jo-natur. Cro. Eliz, 155, | 

If in an zndebitaius afſuripjit, the plaintiiF declares that 
the defendant was indebted to the plaintiff in 101, for the 
feeding and agiſtment of beaſts, and for wheat, & aliis 
mercimentis per predie? the defendant habit & raett, 
this is a good declaration ; for though it be not ſufficient 
to ſay that he was indebted generally, becauſe that may be 
for rent upen leaſes, or debts upon ipecialties, yet this is 
certain enough; for as well the wares and merchandifes, 
as the paſturing and wheat, are perſonal things, ſor which 
an aſſumpfit may be brovght. 1H. 5. 
' So in an af/umpſit the plaintiff declares pro 9pcre 5 la- 
bire generally, without ſetting forth what fort or manner 
of work or labour it was; and though it was objeQed 
that it ſhould be ſet forth particularly, fo that it may ap 
pon tothe court to be lawful work, yet the court he'd it 
well enough ; and that the on!y reaſon why the plaintiff 
is obliged to ſhew wherein the. defendant is indebted, is, 
| that it may appear to the court that it is not a debt on re- 
cord or ſpecialty, but only upon fitmple contract ; and any 
general words, by which that may be made to appear, are 
ſufficient. Carth. 276, 


| If in an affumſit the plaintiff declares, that whereas 
the defendant had received 24 /. of ſeveral perſons, to the 
uſe of the plaintiff, in conſideration thereof the defendant 
have aſſume and promile to pay, &c. this is a good decia- 
ration, without ſhewing of what perſons in particular he 


| received the money, becauſe the conſideration is executed, 


and not traverſable. Afoer 854. : 
Afumpſit. The plaintiff declares, that in confileration 


| the defendant ſhould enjoy ſuch goods, &c. he would pay the 
| party 25/7. the jury, upon nn afſumpſit, found, that. he ' 


| promiſed to pay, if he enjoyed ſuch goods, &c. and it was | 
adjudged for the defendant, becauſe the plaintiff declared 
of an abſolute promiſe, and the jury found a conditional pro 
miſe. Cre. Eliz. 149. ; 
The count was, that in conſideration the plaintiff 
reſpettuaret the defendant pro ſolutione debiti prediiti per 
ſpatium unius ſeptimane - tunc proxime ſequentis, to pay tne 
| debt to the ſaid plaintiff modo ſequenti, viz. one Mcoxely 
within one week after, and the other moiety at the end of the 
ſaid week, and counts that he did forbear by the ſpace of a 
-week, It was objeted, that the conſideration was not 
| ſufficient, without ſaying that he had forbarn for a week 
' next following, as laid in the.count. Sed non ailacatur 3 for 
it ſhall be intended, It was alſo objected, that the decla- 
ration is repugnant, by ſetting forth, that the coolideration 
was the forbearing. for a week, and that he promiſed 19 pay 
| KEE a week. Sed nen_ allecatur ; for the week the 
afſampſit ſhall be conſtrued to be the week after the week 
| in the conſideration. 2 0-313. - - TEE 
_ Afſfumpſit, for that the by ne was poſſeſſed of 4.4215 
| goods of the plaintiff*s, and in conſideration the plaintiff 
would forbear the goods, the defendant promiſed to detruer 
them within fix months, It was faid, there was no con 
fideration, for he does not fhew what goods they were, and 


—_ 


ſo uncertain ; but per cur. There needs not any ceraint 
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. but __ for them ; and adjudged for the 
Pr a. OK cok the plaintiff declares, grod cum there 
were ſeveral reckonings and accounts between the plaintiff 
and defendant ; and at ſuch a day, &c, inmſamul computa» 
zunt for all debts, reckonings, and demands ; and the 
Jeferidant upon the ſaid account was found to be in arrear 
he. ſum of 201. in conſideration whereof the defendant 
omiſed to pay, &c. this is a good declaration, without 
Ck it was pro mercimoniis, or otherwiſe, wherefore 
he ſhou!d have an account ; for an account may be for 
divers cauſes, and ſeveral matters and things may be in- 
cluded and compriſed therein, which 7 pede computi are 
reduced to a ſum certain, and thereupon being indebted 
to the plaintiff, it is tufficient to ground an action. Cre. 
"i oy quantum meruit for meat, &c, the plaintiff de- 
clares upon a promiſe, to pay ſo much quantum rationabi- 
liter valerent, this is a good declaration, though general ; 
and though objcCted that it ought to have been valchant. 
d. 190. 
; 4 = indebted to T. the plaintiff in 1007. and in 
emſideration that T. would abate 101. of the debt, and 
forbear the gol. reſidue till Michaelmas, the defendant 
promi ed ta pay the go1. then, if ]. S. did not; and alledged 
that he had abated the 107. and forbore the go /. till Mr- 
chaelmas, It was demurred, becauſe he did not ſhe how 
he alated him the 101. ſo as the court might take conuſance 
whether it was a ſufficient diſcharge ; and of. that opinion 
was the whole court. Cro. El. 477. 

In conſideration the plaintiff would relinquiſh ſuch a 
ſuit, the defendant promiſed, &c, after judgment for the 
plaintiff, it was aſſigned for error, that the plaintiff ought 
to have averred, that the aftion which he was to aiſcharge 
was @7ionable, which not being done, was held to be error, 
and the judgment reverſed jn the Exchequer-chamber, 
Cro, EI 561. | 

Aſumplit, in confideration he would permit the defendant 
to enjry ſuch lands for a year, he promiſed to give the plain- 
tif 101. for that year ; and alledges, in fact, that the de- 
f:ndant enjoyed it by his permiſhon ;3 but becauſe it was 
not ſhewed what right or title he had to the land, to licenſe the 
defendant to enjoy it, it was holden there was no good con- 
ſideration or cauſe of aftion. Cro. El, pl. 25. 

Hump againſt an executor, for that his te/fator was 
indebted 331. to the plaintiff, and m conſideration the plain- 
iff would forbear to ſue him till he (the defendant) ſhould get 
execution upon ſuch a judgment, he promiſed to pay the mo- 
ney upon reque/?, It was objeCted, that it did not appear 
the teflator was indebted, or that the defendant had aſſets ; 
but adjudged, that the aQtion is grounded upon the pro- 
miſe of the defendant, and it ſhall be intended that he 
vas indebted, otherwiſe the executor would not promiſe. 
Cro. Fac. 593. | 

If in an aſ/ump/it the plaintiff declares, that the defen- 
dant, in conſideration of, &c.. inter alia, did aſſume to 
| Fay, &c, that is no good declaration, becauſe he ought 
to ſet forth the whole promiſe, which is entire. Allen 5. 

If in an aſſumpſit the plaintiff declares, that in conſi- 
deration the plaintiff had promiſed to deliver a cow to the 
uſe of the deſendant, the defendant did aſſume and pro- 
mile, &c, this is a good declaration, without any aver- 


ment of the delivery of the cow, becauſe there is promiſe 
for promiſe, Hob. 88. 


oe The defendant promiſed to give the plaintiff 40 1. to cure] 


im of the pox; however, he promiſed to give him 101. for 
bis endecurur to cure him; Lak 4 an 2Qion brought for 
this 101. the plaintiff ſet forth, that he endeavoured to cure 

m, but alledged no place where ; upon a traverſe to the 
endeavour, and ifſue joined, the plaintiff had a verdict ; 
but the judgment was arreſted. 2 Rol. Rep. 312. 

The plaintiff declared upon a promiſe to pay him ſuch 
wt ſhould be due to him as his attorney in the proſecuting 
a fuit for him in C. B, and ſuch money as he ſhould lay 
out mn ſoliciting a ſuit for him in Chancery ; upon non 
Yumpfit pleaded, the plaintiff bad a verdidt ; and upon 
ror brought, the error aſſigned was, that the plaiatiff did 


ſhewn of them; for he.is-not to recover the goods. 
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not ſhew particularly what ſums of: money. he had laid ct for 
the defendant, nor to whom paid. But. adjudged, that it 
was not neceflary fo to do z, and that if he ſhould bring. 
any other aCtion for his fees, or money laid out, the de- 
fendant might plead this recovery in bar. Sty. 428. 

A. and B. agreed to run a horſe-race, and the.-winner 
to have of the other 2co/. The count was, whereas the 
plaintiff had promiſed to perform on his part, the defendant” 
had promiſed to perform on his; this was adjudged to be 
good, and ſufficiently certain. Hard, 10%. - 

In conſideration the plain: would forbiar to take his. 
courſe of the monies, the defendant promiſed that he would 
pay them ; it was objeCted, that the words are uncertain, 
and that he ſhould have ſaid (his courſe in law,) and not 
generally (his courſe), But Rc#] Ch. J. held. the confi- 
deration certainly enough ſt forth, though the Latin be. 
not very proper; and judgment for the plain, nt, Fc. 
Sty. 264. | | 

If in a guantum meruit for medicines, the defendant 
pleads, that he had paid the plaintiff tot & tantas denari- 
orum ſummas, as the ſaid medicines were worth, without 
ſhewing what ſum in certain he hath paid; this is no 
good plea, March 77. | | 

If in an afſump/tt the plaintiff declares, that the defen- 
dant did aſſume and promiſe to pay to the ptaintiff ſo muck. 
money, and alſo to carry away certain wood beſore ſuch . 
a day ;, the defendant as to the money cannot plead” that 
he paid It, and as to the carriage of the wood non afſump/ity 
for the promiſe being entire cannot be apportioned, 
March 100. | | 

Aſſumpſit, for that the plaintiff and H. were bargaining 
for a horſe, and the defendant jromiſed, that if they agreed 
01 the price he uguld pay the mncy, and that he agreed for 
{o much, but the defendant did not pay it ; it was aſſigned 
for error, that here was no conſideration ; for it is not that 
he ſhould (e111 or deliver the horſe, fo that plaintiff hath 
no loſs, nor the detendaut any benefit ; but judgment af- 
firmed ; for it ſhall be intended afier a verdiit, that upon 
this promiſe the horſe wwas delivered; and that the promile 
was the inducement thereto. 1 Lev. 103. 

If the plaintiff declares upon an indebitatus a/ſJumpſitz 
and upon a guantum meruit, and the defendant pleads, 
that alter the ſaid ſeveral promiſes made, and before the 
action brought, the plaintiff and defendant came to an 
- account concerning divers ſums of money, and that the 
defendait was found in arrear to the plaintiff $04. and 
thereupon, in conſideration that the defendant promiſed to 
pay the ſaid 30/. the plaintiff likewiſe promiſed to releaſe __ 
and "_— the defendant of all demands, this is a good, 
plea; tor by the account the firſt contraft is merged: 
2 Med. 43, 44. | X 

The defendant cannot plead that he revoked his pro- 
miſe ; as if A. is in execution at the ſuit of B: and F. $. 
deſires B. to let him go at large, .and that he will ſatisfy 
him ; to which B. agrees; though F. S. before any thing 
is done in purſuance of this promiſe and agreement, comes 
to B. and. tells him, that he revokes his promiſe, and 
that he will not ſtand to it ; yet ſuch revocation cannot 
be pleaded in bar to the aftion. 1 Kol. Abr, 32. | 

In aſſumpſit the plaintiff declared, that in conſideration 
that he had done the defendant multum & gratiſſimum ſer 
\ vitium, he promiſed to pay the plaintiff 10/. and alfo in 
conſideration that he had done him multa beneficia, he 
promiſed, &c. it was moved in arreſt of judgment, that 
neither of theſe conſiderations were ſufficient, eſpecially 
the laft, becauſe there o:ght to have been ſome ſervice pare 
ticularly expreſſed; and the court for that reaſon beld it _ 
wy void, and judgment quod querens nil capiat, &&c. 

ent. 27. | £24 

If ig aſſumpſit the plaintiff declares, that in conſi- | 
deration the plaintiff would ſolicit a buſineſs for the de- 
fendant, which he had with F. S. & finem adinde poneret, 
| the defendant did aſſume, &c. and that he had ſolicited 
and employed much care and pains, &c. but before he 
' could finem inde ponere, the defendant countermanded him, 
the aCtion lies ; though it was objeCted, that ſuch employ- 


ment always is countermandable ; and if the plaintiff had 
beſtowed pains, and in part done the thing before the 


counter. 


bs ps 

Eounfermand, he might have had a guantum meruit for 
what he had done, but not an a//ump/it for the whole ; 
yet it was refolved by the court, that if after part done 
the defendant countermands it, the plaintiff ſhall have an 
ation for the whole, and upon the trial the jury ought 
to give as much in damages as the buſineſs done deſerves. 
3 Lev. 244- | 6 

If A. being poſſeſſed of a horſe and lends him to B. and 
B. aſfumes and promiſes to re-deliver the horſe to A. by 
a day, before which day the true owner of the horſe con- 
tra voluntdtem takes him from B. this matter, by reaſon 
of the precedent property, is quaſi an eviction of the 


horſe from the poſſeſhon.of B, and ſhall diſcharge B. of | 


his promiſe. Yelv. 22. | 

Afumpſit, for that the defendant promiſed 19 give him 
fo much pro opere ſuo fatlo ; it was moved in arreſt of 
jadgment, that here is nothing to found an afſump/it 
upon ; for (opus faftum) may be any neighbourly kind- 
neſs, and ſo the declaration too general ; but adjudged, 
that it is the ſame as pro labore ſuo, which hath been held 
good, and being after a verdid?, it ſhall be intended that 
me labour as implied a conſideration was given m evidence, 

id. 425. E 

In ation againſl an heir on the bond of his anceſtor, ſet- 
ting forth that the defendant, in conſideration the plamtiff 
would forbear to ſue for ſuch a time, promiſed to pay him; 
the plaintiff ought to /ſhew that the ance/tor was bound, or 
otherwiſe he cannot have judgment ; and it fhall not be 
intended after verdict. ent. r59. 

Caſe, &c. for that the plaintiff pretended a title to certain 
goods in the pſſefſin of S. P. and clarmed them to be his 
own, and intending to remove them, the defendant, in con- 
fideration that the gap A would ſuffer them to continue 
there, and prom:ſed to ſee them forth-coming, and not imbez- 
zled, &c. it was objeCted, that here was no good conſi- 
deration, becauſe the plaintiff did mot ſet forth any property 
in the goods, but only that he pretended to, and claimed 
them as his own. Sed non allocatur ; for after a verdict 
it ſhall be intended that he proved that they were his own. 
Vent. 211. | | | 

Aſſumption, T he day of the death of a faint ; ſo called 


guia ejus anima in celum afſumitur. Du PFreſne. 


Tandem clara dies, regine aſſumplio cwel:s, 
Regi parentis adeſl, =— 

Aſſurance of lands, Is where lands or tenements are 
conveyed by deed: And there is an afſurance of ſhips, 
goods and merchandize, &c., Stat, b Geo, 1, See Ull- 
jurance. | | | 

After, and homo after, 
Britton 151. 

Aiſtrarius haeres, (from aftre, the hearth of a chimney) 
Is where the anceſtor by conveyance, hath ſet his heir 
apparent and his family in a houſe in his life-time. Di- 
citur ille cut anteceſſor in vita ſua per chartam hereditatem 
reſlituit. 1 Inſt. 8 

Aſtrihilthe, or Attrahilthet, Is a Saxon word, and 
denotes, ſay the laws of St. Edward, c. 30. Ht: qui pacem 
regis habent, vel manu vel brevi, fc. Dui fi nimis con- 
fidens in pace quam habet, per ſuperbiam alicui fortsfecerit, 
damnum reflauret et itterum tantundem quod Angli vocant 
aſtrihilthet, See Hoveden, p. 606. Cowell, 

Aftrum, A houſe or place of habitation, from a/tre, 
which Spelman renders the hearth of a chimney. 
Praceptum fuit vicecom. quod replegiet corpus Willielmi J, 
quod Richardus S. Valentio cepit et capium tenuit, gui Ri- 


A man that is reſident, 


chardus vent et aduocat captionem ut de villano ſuo, et quod | 


_ ipſum in aſtro ſuo in quo natus fuit, &c. Placit, 
illar. 18 Ed, 1. Villanis autem in weteribus aſtris ſuis 
commorantibus non competit hujuſmadi remedium. Fleta, 
lib. 2. c. 2. parag. 8. de nativis.- 

Ategar, A ſort of weapon among the Saxons. Flor. 
Wigarn. ſub. an. 1040, and from him Hoveden ſub eodem 
anno, In manu ſiniſtra clipeum, cujus umbo clavique 
erant deaurati, in dextra lanceam, que lingua Anglorum 
ategar appellatur. It ſeems to have been a hand-dart from 
the Sax. ateon, to fling or throw, and gar, a weapon. 
Spelman. | | 7 | 


Ath, Atha, Athe An oath. Spelman. 


8 


P. C. 142. 


; &: ©. *£ 

Athes, Adaa, A power or privilege of exaQtin 
adminiſtering an oath, in le caſes of pnjerty — 
right; from the Saxon ath, juramentum, oath. It is 
mentioned among the privileges granted by Hen. 2. to the 
monks of Glaſtonbury, GCartular, Abbat, Glaſton. MS, fe. 
I4z K 4 . Z 
Kew etfwan, Am hoggard, or one who looks after 

Atia, See Odio et atia. 

Atilia, Utenſils or country implements : Remantort 
duo equi carefarii cum carefaa et triginta, fox boves tum 
quatuor carucis et atiliis, Cowell. 

At large, Ad largum. See Perdic at large, 
98- To vouch at large, O.MN. B; fo. 108. 
title at large. Kitchen, fo. 68, See Bar, 

0 on Berkſhire, 

trium, Signifies a court before a h " 
times a urchinard, Cowell, Spelman. WII 

Attach, 7 Attachiare, from the Fr. attacher ) Signifies 
to take or apprehend by commandment of a writ or pre- 
cept. Cowell. Lambard in his Eirenarch. lib. 1. c. 16 
maketh this difference between an arreſt and an attach- 
ment ; that an arreſt proceedeth out of lower courts by 
precept, and an attachment out of higher courts by pre- 
cept or writ 3 and that a precept to arreſt hath theſe for- 
mal words, duct facias, &c, and a writ of attachment 
theſe words, precipimus 1thi quod attachies talem, et habeas 
eum coram nobis, Sc, whereby it appeareth, that he who 
arreſteth, carrieth the party arreſted to another higher 
perſon to be diſpoſed of forthwith, and he that attacheth, 
keepeth the party attached, and preſenteth him in eourt 
at the day aftigned in the attachment. Cowell. 

Attachiamenta bonozum, A diſtreſs taken upon goods 
or Chattels, where a man is ſued for a perſonal eſtate 
or debt, by the legal attachiators or bailiffe, as ſecurity 
to anſwer an aCQtion, It was a privilege' granted 'to the 
abbot and convent of Ofetey, to have the attachments of 
the goods of their tenants quit-claimed or releaſed, &. 
Ken. Paroch. Antiq. p. 156. | 

Attachiamenta de ſpinis et boſco, The privilege grant- 
ed to the officers of a foreſt to: take to their own uſe, 
thorns, bruſh, and wind-fall, within ſuch precinQs or 
liberties committed to their charge. So Fobx Fitz 
Nygel, foreſter of Bernwood, A. D. 1230.—— Debe ha- 
bere rm in boſco demini regis; videlicet attachiamentum 
de ſpinis, de boſco ſuo, et de boſco qui vents projirtuitur. 
Paroch. Antiq. p. 209. 

Attachment, (from attach) Is a proceſs that iſſues at 
the diſcretion of the judges of a court of record, againlt 
a perſon for ſome contempt, for which he is to be com- 
mitted, and may be awarded by them upon a bare ſug- 
geſtion, or on their own knowledge, without any appeal, 
indictment or information ; for though by the ſtatute of 
Magna Charta, none are to be impriſoned ſine judicto 
parium vil per legem terre ; yet this ſummary method of 
proceeding being abſolutely neceflary to the furtherance 
and execution of juſtice, ſeems to- have been long prac- 
tiſed, and is certainly now eſtabliſhed- as part of the law 
of the land. Lamb. Eiren. lib. 1.c. 16. 1 New Abr. 
180, See Weſt. 2. c. 3 


Li. f. 
To of tn 


1. In what caſes an attachment is to be granted. 
' 2. Proceedings upon an attachment. 


1. 1n what caſes on attachment i: to be granted. 


All courts of record have a diſcretionary power ot 
their own officers, and are to ſee that no abuſes be com- 
mitted by them, which may bring diſgrace on the yet 
themſelves; therefore if a ſheriff or rather officer ſha 
be guilty of a corrupt prattice in not ſerving a writ 3 35 
if he refuſe to do it, unleſs paid an unreaſonable pn 
from the plaintiff, or receive a bribe from the de endants 
or give him notice to remove his perſon or effects, Hy 
der to prevent the ſervice of any writ ; the court W 2 
awarded it may puniſh ſuch offences in ſuch or ai | 
ſhall ſeem proper by attachment, Dyer 218. 2 #24%% 


But 


FT Xt. 


But if there be no palpable corruption, nor extraordi- 
hary circumſtance of wilful negligence or obſtinacy, the 
judgment whereof is to be left to the diſcretion of the 
rourt; it ſeems not uſual to proceed in this manner, 
hut to leave the party to his ordinary remedy againſt the 
ſheriff, either by aCtion, or by rules to return the writ, 
or by an alias and pluries, which if he have no excuſe 
for not executing, an attachment goes of courſe. Hob. 62, 
264. Noy 101. N. B. 38. Finch 237. 5 Med. 3144315: 
' Alſo ſheriffs and other officers are liable to an attach- 
ment for an oppreſlive or illegal praQtice in the execution 
of a writ ; as uſing needleſs force, violence or terror, 
treating perſons under an arreſt baſely and inhumanly, 
extorting money from them, &c, or making an arreſt 
without due authority, or by colour of a blatik warrant, 
filed up without the privity or ſubſequent agreement of 
the ſheriff. 11 Hen. 6. 42. Noy 1On, Alber 770. 
2 Rol. Abr. 278. 

Alſo an attachment is grantable for a corrupt practice, 


*1 not executing a writ effeQtually ; as if a ſheriff having 


levied a debt on an execution, embezzles the money. 
2 Hawk. P. C. 143. | 

Alſo an attachment is grantable in diſcretion for a falſe 
return to a writ, but this 1s not uſually done without ſome 
viſible corruption, or extraordinary circumſtances of ma- 
lice, hardſhip, or oppreſhon. 2 Hawk, P. C. 143. 

Attornies are liable to an attachment, and have been 
puniſhed in this manner in numberleſs inſtances; as for 
proſecuting or defending a ſuit without direCtions from 
the party ; for baſe and unfair dealings towards their clients 
in the way of buſineſs ; as for protrafting ſuits by little 
ſhifts, demanding money for buſineſs never done, detain- 
ing their clients writings, or their money recovered and 
received by them ; for barely attempting to forge a writ, 
or other matter of record, for giving direQions to a ſheriff 
what perſons they ſhall return on a panel, or for en- 
deavouring to impoſe on the court, &c. 2 Hawk. P. C. 
144, 145. 

Alſo all other officers of courts of records are in like 
manner puniſhable for diſobeying the commands of ſuch 
courts, or for executing them oppreſſively, or otherwiſe 
ILY themſelves in their offices, See 2 Hawk. 

. C. 145. 

Gaolers are puniſhable in this ſummary way, for groſs' 
miſbehaviours in their offices, by the courts to which they 
more immediately belong ; alſo by diſobeying a habeas 
corpus ifſuing out of a court which has authority to 
award it; and by the court of King's Bench, for uſing 
priſoners barbarouſly and inhumanly. 2 Haw. P. C. 151. 
A judgment-creditor brought a ſci. fa. againſt the prin- 
cpal, alter the death of the bail, who had paid the deht, 
and had a releaſe and fatisfaftion acknowledged ; ad- 
Judged, that theſe proceedings were undue, and in con- 
tempt of the court, and therefore an attachment was 
granted againſt the creditor. 2 Bulft. 68. 

In debt upon a fingle bill, the defendant pleaded pay- 
ment, upon which they were at iſſue, and a verdict and 
| Judgment for the plaintiff; afterwards the defendant 

rought an audita querela ; and upon an averment of pay- 
_ of the money, he was bailed out of execution ; 
out upon a motion to the court by the judgment-creditor, 
Was adjudged, that this audita querela would not lie, 
On. the defendant was bailed out of court; and 
Uerefore he was taken in execution again by a rule of 
court, and an attachment was granted againſt the attor- 
_ Mes who proſecuted the audita querela, and got the de- 
fendant bailed. 1 Bulſt. 140. 


L, ejeCtment to be tried at the bar, the defendant 
ON yak hen on purpoſe to put off the trial ; but it was 
ped y proof on oath, and by ſearching the regiſter, 
al © party was thirty-ſix years old, and thereupon an 
Ts granted, againſt him. . 2 Bu/ft. 67. 
ay © plaintiff had a verdict, but before the judgment 
; _—_ he arreſted the defendant, for no other cauſe, 
ch; e might have him in cuſtody when the judgment 
an ered ; and this appearing to the court by affadavit, 
$25 an attachment granted againſt him. Sy/e 211. 
Fe © plaintiff arreſted the defendant by proceſs out of 


. lb Bench, | I *. the ſheriff of 
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IWitts, and carried him to Marlborough, where he arteſt- 
ed him again by a /erjeant of that town, by proceſs out of 


the corporation court, and proceeded againſt him in that 
court, and not upon the /atitat upon which he - was firſt 
arreſted ; adjudged, that this was a contempt of the 
court, and thereupon an attachment was granted againſt 
him, and an habeas corpus cum cauſa to bring up the de- 
fendant, Style 239. | 

The court of King's Bench, as it has a ſuperintenden 
over all inferior courts, may grant an attachment again 
the judges of ſuch courts, for oppreſſive; unjuſt, or irre- 
gular praftice, contrary to' the obvious rules of natural 
Juſtice ; as for denying a defendant a copy of the decla- 
ration, or going on to trial without giving him notice, 
or time to make his defence, or for compelling him to 
give exorbitant bail, or for taking unreaſonable diſtreſſes, 


or for taking money for 'vitious pleading, for proceeding. 


after a prohibition, certiorari, &c, 1 Salk. 210. 1 Keb; 
484. Palin. 564. 6 Med. go. 

An attachment is the proper remedy for diſobedience 
of the rules of court; as of thoſe made in ejetment 
arbitrament, &c, So where a defendant in account, be- 
ing adjudged to account before the auditors, refuſes to do 
it, unleſs they will allow matter difallowed by the 
court before, or where one refuſes to pay coſts taxed by 
the maſter, whoſe taxation the law looks upon as a tax« 
ation by. the court, 1 Med. 21. 1 Salk. 71. +» 

But an attachment is not uſually granted for” diſobe» 
dience of a rule of ni/i prius, unleſs it be firſt made a rule 
of court ; nor for diſobedience of a rule made by a judge 
at his chamber, unleſs it be entered ; nor for difobedience 
of any rule without perſonal ſervice. 1 Salk. 84. 

Allo an attachment is proper for abuſes of the proceſs 
of the court ; as for ſuing out execution where there is no 
judgment, bringing an appeal for the death of one known 
to be alive, making uſe of the proceſs of a ſuperior court, 
as a pretext to bring a defendant within the juriſdiQtion of 
an inferior-court, and then dropping it, uſing ſuch pro- 
ceſs in a vexatious, oppreſſive, or unjuſt manner, with- 
out colour of ſerving any other end by it. 2 Hawk. P. 
C. 154. 

An attachment was granted againſt an attorney, who 
was 4 mayor of Newbury, for iſſuing out an execution 
upon a judgment obtained in the corporation-court, after 
a writ of errcy delivered to him, and allowed ; but he 
proving, that he was informed by counſel, that the re- 
cord was not well removed by reaſon of a defect in the 
writ of error, he was diſcharged. Style 321. 

A juſtice of feace proceeded upon an indiftment of 
forcible entry, after a certiorar: delivered, and fined the 
party ; the rule was, that he ſhould be examined upon 
interrogatories, and return the certiorari, and reſtore the 
fine. Style 395. _ 

A witneſs who attended the court in a cauſe there to 
be tried, was arreſted, whereupon a ſuperſedeas was 
granted to diſcharge him, and an attachment againſt the 
perſon who arreſted him. Style 395. | 

Attachment againſt the defendant upon affidavit made, 
that he, being ſerved with a rule of court, to ſhew cauſe 
why an information ſhould not be filed againſt him, faid, 
he did not care a fart for the rule of court, though it was 


inſiſted for him, that he ſhould have a rule to ſhew cauſe 


why the attachment ſhould not be granted ; but it was 
held, that he ſhall anſwer in cuſtody, for it is to no pur- 
poſe to ſerve him with one rule, who had deſpiſed the 
firſt ; ſo he was brought in, and bound in a recognizance 
to anſwer interrogatories. 1 Salk. 84. 

Upon an affidavit made, that the defendant had com - 


mitted waſte, a writ of e/irefement was directed to the 


ſheriff, and executed ; the court was moved for an at- 
tachment, but it was not granted, becauſe it appeared 
that waſte was done upon affidavit, which was only the 
opinion of him who made it, when it ſhould have ap- 
peared, either by pleading, or upon the return of the 
ſheriff, Winch 15. . | 

The plaintiff was by rule of court of B. R. put into 

fefhon of certain lands ; the defendant, in contempt 
of the rule, di/furbed him in the poſſeſſion ; and upon a 


| motion for an attachment it was denied, becaule it ap- 
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peared, that the plaintiff was only di/lurbed, and not put | 
out of poſſeſſion, nor his cattle drove off the land. 
Style 277. | 

Upon a motion for an attachment, for that the de- 
fendant had put one out of pofſeſhon, who was put in by 
virtue of an habere facias pf orem.; it was denied, be- 
cauſe it was inſiſted on by the defendant, that he came 
in by an elder judgment, and an extent upon it. Style 
318. | 

An attachment will not lie againſt a corporation, but 
if it is granted miſs cu/a, and afterwards the corporation 
_ will not reſtore a member, in fuch a caſe the court will 
grant reſtitution. Raym. 152. 

Libel in the ſpiritual court for tithes in the year 1610, 
to which the defeudant pleaded a modus, and thereupon a 
prohibition was granted, and afterwards the ſame perſon 
libelled for tithes in the year 1611 adjudged, that if the 
libel had been for the ſame tithes after the prohibition 
granted, in ſuch caſe an attachment ſhould be againſt 
him for his contempt, or the defendant might have a ſpe- 
cial action on the cale. 2 Bul/t. 289, 

2. Proceeding upon an attachment. * | 

Attachments are uſually granted on a rule to ſhew 
cauſe, unleſs the offence complained of be of a flagrant 
nature, and poſitively ſworn to; in which Jaſt caſe the 
party is ordered to attend, which he muſt do in perſon, 
as muſt every one againit whom an attachment is 
granted ; and if he ſhall appear to be apparently guilty, 
the court in diſcretion, on conſideration of the nature of 
the crime, and other circumſtances, will either commit 
him immediately, in order to anſwer interrogatories to 
be exhibited againſt him, concerning the contempt com- 
plained of, or will ſuffer him to enter into recognizance 
to anſwer ſuch interrogatories ; which if they be not ex- 
hibited within four days, the party may move to have 
the recognizance diſcharged ; otherwiſe he muſt anſwer 
them, though exhibited after the four days; but.in al] 
caſes, if he fully anſwer them, he ſhall be diſcharged as 
to the attachment, and the proſecutor ſhall be left to pro- 
ceed againſt him for the perjury, if he thinks fit; but if 
he deny part of the contempts only, and confeſs other 
part, he ſhall net be diſcharged as to thoſe denied, but 
the truth of them ſhall be examined, and ſuch puniſh- 
ment inflicted as from the whole ſhall appear reaſonable ; 
and if his anſwer be evaſive as to any material part, he 
ſhall be puniſhed in the ſame manner as if he had con- 
feſſed it. 2 Hawk. P.C. 141. 1 Salk. 84. 6 Med. 73 
2 Fones 178. 

Attachment foreign, is an attachment of the goods of 
foreigners, found in ſome liberty, to ſatisfy their credi- 
tors within ſuch liberty. Carth. Rep. 66. And by the 
cuſtom of ſome places, as London, &c. a man may at- 
zach money, or goods, in the hands of a ſtranger. But 
a foreign attachment cannot be had when a ſuit is de- 
pending in any of the courts at Z/e/tminfter ; which makes 
the matter not to be meddled: with by any other court. 
Cro. Eliz. 691. And nothing is attachable but for a 
certain and due debt : though by the cuſtom of Londen 
money may be attached before due, as a debt ; but not 
| levied before due, Sid. 327, 1 Nelſ. Abr. 282, 283. 

Foreign attachments in London, upon plaint of debt, are 
made after this manner: A. oweth B, 100l. and C. is 
zndebted t1 A. 1coi, B. enters an aftion againſt A. of 
2001. and by virtue of that aftion a ſerjeant attacheth } 
100. in the hands of C. as the money of A. ts the 
of B. which is returned upon that aflion. 
ment being made, and returned by the ſerjeant, the plain- 
tiff is immediately to fee an attorney bakers the next 
court holden for the Compter ; or the defendant may 
then put in bail to the attachment, and nonſuit the plain- 
tiff: four court days muſt paſs before the plaintiff can 
cauſe C. the garni/hee, in whoſe hands the money was 
attached, to ſhew cauſe why B, ſhould not condemn 
the 100 /. attached in the hands of C. as the money of 
A. the defendant in the aCtion (though not in the at- 
tachment) to the uſe of B, the plaintiff: and the gar- 
niſhee C. may appear in court by his attorney, wage his 
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law, and plead that he hath no money in his hands of 
the defendant's, or other ſpecial matter ; but the plaintiff 
may hinder his waging of law, by producing two ſufhe 
cient citizens to {wear that the garniſhee had either mone 

or goods in his hands of 4. at the time of the attach; 
of which affidavit is to be made before the lord-maygr 
and being filed, may be pleaded by way of eſtoppel : then 
the plaintiff muſt put in bail, that if the defendant come 
within a year and a Gay into court, and he can diicha;s. 
himſelf of the money condemned in court, and that E 
owed nothing to the plaintiff at the time in the plaint 
mentioned, the ſaid ravney ſhall be forth-coming, &c, if 
cha garniſhee fail to appear by his attorney, being warned 
by the officer to come into court to ſhew cauſe as afore. 
ſaid, he is taken by deſzult for want of appearing, and 
judgment given againſt him for the goods and money At- 
tached in his hands, and he: is without remedy either at 
common law or in equity ; for if taken in execution, he 
muſt pay the money condemned, though he hath not onc 
penny, or goto priſon; but the garn:ſhee appearing to ſhew 
cauſe why the money or goods attached in his hands ought 
not to be condemned to the uſe of the plaintiff, having 
feed an attorney, may plead as aforeſaid, that he hath no 
money or goods in his hands of the party's againſt whom 
the attachment is made, and it will then he tried hy a 
Jury, and judgment awarded, &c. but after trial, hail 
may be put in, whereby the attachment ſhall be diflolved, 
but the garniſhee, &c. and his ſecurity will then be liable 
to what debt the plaintiff ſhall make out to be due, upon 
the aCtion : and an attachment 1s never thorovghly per- 
fected, till there is a bail, and fatisfaction upon record, 
Priwvieg. Lond. 


1. There attachment lieth fer alt and oh.r things by 
the cuſtom of London, and where not, 


2. Pleadings, 


I. Where attachment licth for debt and other things by 
the cuſlom of London, and where not. 


- A cttizen of London was indehted to a foreigner upon 
bond, and the foreigner was indebted to the citizen upon 
a ſimple contrat ; the foreigner died, and upen oath 
made by the citizen, that his debt was a juſt debt, he 
levied a plaint in London againſt the executor of the 
foreigner ;, and upon four defaults recorded, he hes judg- 
ment, and then he attached the debt in his own hands, 
hnding ſureties, that if the debt was not diſproved by 
the executor 'within a year and a day, or the judgment 
| reverſed, that then he ſhould be diſcharged of fo much 
of the debt which he owed on the bond ; the queſtion 
was, whether this cuſtom did extend to foreigners, as 
well as to c:tizens; it was not reſolved. Dyer 199. 

Debt upon bond for one hundred marks, conditioned 
to pay 50/7. on ſuch a day, &c, the defendant pleaded s 
tender upon the day, upon which they were at iſſue, but 
afterwards he pleaded, that after the laſt continuance the 
one hundred marks were attached in his hands in Lendsny 
at the ſuit of another, &c. And upon demurrer to this 
plea the court at firſt doubted, whether an attachment 
was good pending an action in the courts at //enur 
fler ; but afterwards they held, that the one hundred 
marks were attachable after the laſt continuance, C'%. 
Eliz. 101, 691. | Te 

In an a&tion on: the. cafe the plaintiff had judgment 
againſt the defendant, and he owing 60/. to one &- D. 
he entered a plaint againſt him in London, and attached 
the 60/. in the: hands of the faid defendant, againl 
whom the plaintiff had recovered as aforeſaid, and had 
execution according to the cuſtom ; afterwards the plain- 
tiff brought a /ci. /a. againſt the defendant, to ſhew 
cauſe why he ſhould not have execution upon the judg- 
ment which he had recovered, to which the defendant 
pleaded the execution upon the attachment ; and upon de- 
murrer to that plea, it was adjudged againſt the defen- 
dant, becauſe a duty which accrueth by matter of we 
cord, cannot be attached by the cu/lom of London! ; ior 
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prom cuſtoms, they being 


4 or avoided by ſuch 
ſeated Or hey cannot be reached by at- 


of ſo high a —_ that 
ent. 1 Leon. 29, 

GT and creditor being both citizens of London, the 
debtor delivered ſeveral goods to the Exeter carrier then 
*n London, to carry and deliver them at Exeter, and the 
creditor attached them in the hands of the carrier for the 
debt due to him from his debtor ; adjudged, that the 
:Qion ſhould be diſcharged, becauſe the carrier is privi- 
leged 1n his perſon and goods, and not only in the goods 
which are his own, but in thoſe of other men, of which 
he is in poſicſlion, for he is anſwerable for them, 1x Leon. 
vs a plaint affirmed in the court of the city of 
Exeter againſt the defendant ; the money due to the 
plaintiff was attached in the hands of G. D. upon a ſug- 
geſtion, that he owed money to the defendant ; there- 
upon the ſaid G. D. appeared to the attachment, and 
pleaded nil debet to the defendant ; and upon demurrer to 
this plea there was judgment -againſt him, becauſe he 
ought to have pleaded not only ni debet, but alſo that he 
had no goou's of the defendant's m his hands, whereupon 
G. D. brought a writ of error, &c and the judgment in 
Exeter was reverſed ; for it was adjudged, that nil debet 
alone was a good plea. 1 Leon. 321. | 

The debtor owed the creditor 1000. and G, D. owed 
the debtor 121. the debtor died inteſtate, and the ordi- 
nary granted adminiſtration to /7. afterwards the. credi- 
tor affirmed a plaint in London againſt the ordinary for 
the 1001. and upon his ſuggeſtion that by the default ot 
the ordinary (being returned n#hil habet,) the 121. was at: 
tached in the hands of G. D. and after the fourth default 
of the ordinary, it being returned non eft inventus, the 
plaintiff recovered againſt G. D. afterwards the admini- 
firator brought an aCEtion of debt againſt him for this 
12/. to which he pleaded in bar this cuſtom of foreign 
attachment z and upon a demurrer to this plea the admi- 
niſtrator had judgment, becauſe no aCtion did lic againſt 
the ordinary after adminiſtration granted, veither could the 
adminiſtrator have any aCtion againſt G. D, the debtor 
of the inteſtate, Dyer 247. | | 

A ſum of money was to be paid at Michaelmas, and it 
was attached before that day ; adjudged, that a foreign 
attachment cannot reach a debt before it 1» due; there- 
fore, though the judgment on the attachment was after 
Alichoeimas, yet the money being attached before it was 
due, it 1s-for that reaſon vuid. Cro. £l:z. 184. | 

In treſpaſs for taking .a dyer's furnace, it was found, 
that upon a plaint levied, the ſheriff attached it, being 
faitencd to a wall of the houſe, and delivered it to the 
defendant, againſt whom the aCtion was now brought ; 
adjudged, that it being fixed to the wall, it could not be 
attached. Cra. Eliz. 374. - 
An executor ſubmitted to an award, and the arbitra- 


tors awarded, that the defendant ſhould pay the executor' 


3504. This money is not attachable in his hands by any 
creditor of his teſtator, though it is affets in his hands 
when he recovered, becauſe it was not due to the teftator 
fempure mortis, and the cuſtom of foreign attachments ex- 
tends only to ſuch debts. 1 ent. 111, 


2. Pleadings, 


The plaintiff ſet forth the c/{-m to be, that the debt 
ought to be affirmed upon the oath of the party 7n curia 
Guilaball, and then he alledged, that he had made oath in 
ria Vicecomitis in computatorie, &c, the cauſe was ended 

} agreement. Dyer 199. 

Caſe by adminiſtrator, in which the caſe was, that Te- 
nant was indebted to the inteſtate by bond, and the inteſ- 
tate was indebted to Heydon upon a contract, and that he 
(the adminiſtrator) intending to put the bond in ſuit 
againſt Tenant, he promiſed, that if the adminiſtrator 
m__ torbear, &c. he the defendant would pay, &c. 
ierwards Heydon brought an aftion of debt upon the 
ohtraQ againſt the adminiſtrator in London, and the 
| Tr, Whieh Tenant owed to the inteſtate was attached in 
£a1t's hands; and now the adminiſtrator brought an ac- 

promiſe againſt Tenant, who. pleaded all this 
and upon a demurrer it was infifted for the 
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Plaintiff, that this debt was not zttachable by a freight 
attachment, becauſe the promiſe being to pay, at a day id 
comme, reſts altogether in damages, and nothing is attach- 
able but a certain and due debt : ſed per curtam, this debt 
18 attachable, for it is a due and certain debt before the 
promiſe made, becauſe the promiſe was to pay the debt 
due to the inteſtate by bond; but it might hage been 
Gr AW if the debt had ariſen upon a promiſe. 1 Roll. 

ep. 105. | 

Tf a man ſue another in the mayor's court, &c. and a 
third perſon is indebted to the defendant as much as he © 
owes the plaintiff, apd'the money is attacked in the 
hands of this third perſon, and condemned, and aſter- 
wards judgment is given againſt him, yet at any time be- 
fore execution the plaintiff” may reſort to the defendant 
again, who is his principal debtct, and get judgment and 
execution againſt him, Dyer 182. 

A foreign attachment was pleaded to an aQtion of 
debt ; the plaintiff in that aQtion replied; that he was not 
indebted to the defendant in any ſum by which be might be 
attached to appear ; and this was held a good replications 
becauſe it is itſuable whether he was indebted or not, for 
if he was not indebted, then he could not be attached. 
Cro. Eliz. 598, £6 | 

Debt was brought in C. B. upon a bill penal! of 137. 
13s. 4d. they pleaded in bar a foreign attachment in 
Lindan, made by one Moulton of” 17). in his bands; and 
upon demurrer to this plea it was adjvdyed ill, becauſe it 
did not appear, that the 123/. attached was part of the 
debt of 13/7. 13s. 4d. due to the plaintiff in the origi» 
nal aQtion ; but the chief reaſon was, becauſe it appeared 
in the plea, that the attachment was made aſter the re- 
turn of the original in the C. B. and fo pending that action 
in that court, which ought not to be. Cr, £412, 6g. 

Attion of debt, &c. the detendant pleaded in bar, that there 
was a c/tom in Londen to attach the debt betore the day of 
payment came; et per curiam, fuch a cuſtom may be good, 
but to have judgment to recover the debt before the day of 
payment is come, cannot be a good cuſtom, becauſe the 
debree himſelf could not recover in ſuch caſe, 2nd there- 
fore he who made the attachment ſhall not. ' his cuf< 
tom was pleaded, that the debtee in perſon, or by þis 
attorney, may ſwear that the debt is due; but this cannot 
be good 2s to the attorney : it was agreed, that goods 
might be attached by a foreign attachment, and that the 
value thereof ought to be found before judgment ; but 
that this plea was 1l, becauſe the defendant did not aver 
it, v!Z, et hoc paratus efl ver:fiiare. I. Fones 406. 

In aCtion of debt on bond, the defendant pleaded in bar 
the ew of London, wherein the cafe was thus : viz. John 
Narth, the now defendant, owed Winſkei, 551. and Win- 
ſeell owed Fobn Nerth, 531. who being dead, and his widow 
being adminiſtratrix, commenced this aCtion againſt //7n- 
ſhell, and ſet forth, that he levied a plaint in the compter 
againſt the adminiſtratrix, for this 557. (but did not ſet 
forth, that it was due to him at the time of the plaint 
levied;) that ſhe was ſummoned by a /-rjeant at mace to 
appear at the next court, who returned that ſhe nihil has 
buit within the city, by which ſhe might be attached, and 
ſhe not appearing, Hinſkel! affirmed ore tenus, that he owed 
Fohn North 531. (but did not ſet forth, that it was within 
the juriſdiftion of that court) and prayed, that ſhe 
might be attached by that money in his own hands to 
appear, which was done corn ley, and ſhe not appear- 
ing in four courts, afterwards, J/in/#el! at the fifth court* 
prayed execution of the ſaid debt of 537. fo attached in his 
hands, and” made oath, that John North owed him. that 
money, and that his adminiſtratrix detained it from him, 
and thereupon he. had judgment to recover the ſaid 537. 
in part of the 55 /. due to him, and found pledges to 
reſtore, if the debt ſhould be diſproved by tbe adminiſtra- 
trix within a year next enſuing, and averred, that the 
debt for which he was now ſued was parcel of the ſaid 
534. which could not be,” becauſe the 55 /, was due to 
himſelf, and that the bond upon which the adminiſtratnx 
had declared againſt him, was given to her to ſecure 
part of the debt of [53 /. due from him to. the ſaid Fobr: 
North, which is axyniifny to what he had averred be- 


tore ; beſides, upon a demurrer to this plea, it was held, 


that 
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thit the debt muſt be due to inftell before he made the 

dehimerit-;. and he having ſet forth, that it was not due 
before that time, he cannot levy a plaint for a debt be- 
fore it is due, and by conſequence cannot have a foreign 
attachment to compel an appearanice to ſuch a plaint. 
2 Lutw. 977. | 

Ruled, that moriey owing on a judgment*obtained in 
the king's court, cannot be attached. 1 1/64. 103. 

The plaintiff brought an aCtion of debt in London 
againſt the Flambrough company, who not appearing up- 
on a ſummons, and a jh:/ returned, an attachment was 
ge to attach the debts owing to the company in the 

ands of ſeveral perſons ; and this being removed by cer- 
ttorart into B. R. it was objeCted, that the debts owing 
to a corporation are not attachable z but a procedendo was 

rapted, for they are proper judges below, whether this 
is within the cu/tom of London ; if there is no ſuch cuſ- 
tom, and they rule that there is, the party grieved may 
have his remedy at law ; fo let them proceed according 
to their cuſtom, at their peril. 1 17d. 212. 

Debt upon bond, conditioned to pay 50/7. before ſuch 
a day ; the defendant pleaded the cuſtom of Le1don of 
foreign attachment, viz. that where a man is indebted tv 
another, and that man hath money due to him from one 
in London, that the creditor may attach it before it is 
due to him, and that ſuch a creditor of the now plaintiff 
did aitach 504. in the defendant's hands before it was due 
to the plaintiff, and gave ſecurity, according to the cuſ- 
tom, to, repay the debt, if it ſhould be diſproved within a 
year and a day, and'that on ſuch a day, (which was after 
the date of the bond) he_ paid the 5o/. to the creditor, 
upon a ſci. fa. brought againſt him (the defendant) ac- 
cording to the cuſtom ; and upon a demurrer to this plea 
in bar, it was inſiſted, that a cuftom to attach money 
before it was due, could not-be good ; but adjudged, 
that it was, for though it might be attached as a debt, it 

. could not be levied before it was due ; and fo the cuſtom 
was laid, Sd. 327. | 

The caſe referred by the Ch. Juſt. Holt at a trial be- 
fore him, for the opinion of the judges was thus: //: 
Maſiers owed money to Gosfreight, and died, and the de- 
fendant Lewis afterwards received 2501. due to Maſters 
the inteſtate ; Gosfreight contended the adminiſtration, 
and before it was granted, he levied a plaint in the ſhe- 
riff's court againſt the «archbi/hop of- Canterbury, for the 
debt due to him from MMa/ters the inteſtate, becauſe till 
adminiſtration granted, the ordinary did repreſent his 
perſon : upon this plaint there was a :h!] returned, and 
upon four ſummons, there was a ſcire factas and judg- 
ment againſt the archb:/hop ; and this money was attached 
in the hands of the defendant Lew:rs, as a debt due from 
the archbiſhop to the inteſtate, and it was afterwards 
condemned and paid to Gosfreight ; then adminiſtration 
was granted-to the plaintiff Majters, who brought an in- 
debitus aſſump/it againſt Lewis; and upon non aſſumpſit 
pleaded, the queſtion referred was, whether this payment 
to Gosfi eight was a good diſcharge to Lewis by virtue of 
the cuſtom of London of foreign attachment ; and adjudg- 
ed, that it was not, becauſe the plaint was levied againſt 
the archbiſhop, who was neither debtor or debtes, therefore 
could neither ſue nor be ſued : the reaſon why money is 
attachable in the hands of the garniſhee is to make the 
real debtor appear, upon whoſe appearance the garniſhee 
is diſcharged, and then the debtor muſt put in bail to 
render his body, or pay the condemnation money ; but 
the archbiſhop cannot be compelled to do either, and 
therefore he is-not within the cuſlom, nor the defendant 
Lewis neither, becauſe he was never indebted to the 
archhiſbop, and therefore could not be compelled to ap- 
pear, by levying a plaint againſt the archb;/h:p, to whom 
nothing was due; the plaintiff had judgment. 5 Mod. 

» 92+ p 
7 he caſe was: Wallis owed Snell 5001. and Parker 
owed I/allts 2201. which he aſſigned to Snell in part of 

. his debt ; Falls being alſo indebted to Lewis in 2501. 
he levied a plaint againſt 7/allis in the ſheriff's court of 
London, ſuggeſting, that Parker owed him_220/7. which 


Lewis attached in the hands of Parker, and Snell became 
bail for Wallis at the ſuit of Lewis, and afterwards 
9 | 


Ki. T 
brought a habeas corpus, and removed the plaitit {66 
B; R. and was alſo bail for Wallis there, and Lewis de- #4 
clared againſt him there : afterwards Wallis came before 4 
judge of B-R. and declarg that he never conſents. 
that Sz2// ſhould be bail for "Wm, either upon the attack. 
ment, or upoti the habeas corpus, and all was done with. 
out his knowledge ; whereupon he prayed a procedendo to 
the aCtion in London, Which the judge granted, it being 
confidently affirmed to him, that no bail could be put in 
upon a foreign attachment, unleſs the lord: mayor was pre- 
ſent, nor then, if the defendant did not ccnſent; and 
upon this procedendo Wallis confeſſed the ation below ar 
the ſuit of Zeus, and he had judgment, and Snell, who 
was his bail, was taken in execution, and paid the money 
to Lewis, Et per cariam, after Wallis had aſligned to 
Snell the debt due to him from Parker, it then became 


the right and property of Snel!, and J/ailis was then no 


more than a truſtee for Snell; if fo, then Sr2!! being bail 
to the forergn attachment, it was quaſi for Wallis, and by 
his aflent, and that being done, both the foreign attach- 
ment, ahtid all proceedings on it, are at an end ; for the 
deſign of a foreign attachment, is only to compel the de 
fendant in the original aCtion to appear, and after bail was 
put in upon the habeas corpus, and Lewis had declared in 
B. R. then the court, was poſſeſſed of the cavlt, and it 
ſhall never be reſtored afterwards to the inferior court by 
any ſuggeſtion of the defendant, as it was done in this 
cale by Wallis; therefore a ſuperſedeas was awarded to 
the procedendo, quia improwide, &c. by which the judg- 
ment, and all the proceedings in the ſheriff's court were 
coram non judice, and reſtitution was ordered to be made 
to Snell, and Lewis was left to proceed upon the aCtion 
removed by the /abzas corpus, T. Jones 222, 

Where a foreign attachment is pleaded to an aCtion, the 
cuſtom 1s to ſet forth, that he who levied the plaint ſhall 
have executicn of the debt owing by himſelf, and by 
which he was attached, if the plalntiff in the original 
action ſhall not diſprove it within a year and a day ; now 
if the plaintiff in the aCtion below doth not ſet forth 
ſuch conditional judgment given by the court, it is wrong,. 
becauſe he doth bring his caſe within the cultom.- 2 


Lutw. 985, 


In aſſump/it, &c. there was evidence. given, that the 
debt was attached by the cuſtom of £:ndon before the ac- 
tion brought, and that it was condemned there before the 
plea pleaded ; and this evidence was given upon the ge- 
neral iſſue non afſumpſit, and it being infiſted for the Ue- 
fendant, that this ſhould relate ſo as to defeat the plain- 
tifF's aCtion ; it was adjudged, that where there 1s an 
attachment and condemnation before the afion brought, 
it may be given 7n evidence upon the general iſſue, bc- 
cauſe there is an alteration of the property ; but it the 
attachment be only before the a&ion brought, and the 
condemnation afterwards, the attachme:t may te pleaded 
in abatement, and the condemnation' may be pleadef! in 
bar, but ſhall not be given in evidence on the general 
iſſue, becauſe by the condemnation the property is altered, 
but not before. 1 Salk. 280. | 

| In aſſumpſit, the defendant in diſcharge of the note 
upon which the ation was brought, produced the re- 
cord of a foreign attachment, wherein the ſaid debt was 
attached and condemned, and Trevor, Ch. Juſt. of C. B- 
held this a good diſcharge ; but if the plaintiff could have 
ſhewed an original precedent to the attachment, ſo that 
it might appear, that the court was poſſeſſed of the 
ation before the attachment, the plaintiff might bave 
recovered, notwithſtanding the debt was attached and con- 
demned ; but: in'this caſe the declaration was between 
the time of the attachment and the 'condemnation. 
Salk. 291. Ss Chas 

I. R. broke, and went beyond ſea ; but before = 
went he aſſigned his goods'to three. perſons, for the or. 
benefit -of - his creditors ; two of theſe aſſignees being. 1s 
creditors, ſet up a truſtee'for- them to attach the goods w 
London :+ riow*- upon an attachment there always FF s 
ſeire facies by way of | garni/hment, to which —_ —_ 
aſſigns, who were creditors, would not appear, t La 
third aſſignee, who was no creditor, offered to appear a 


h; | ſ: 
plead, but the judge of the court refuſed his pleaz on 


W.-M 
+14 appear for the other two, and thereupon moved 
gn + 1194 and the court inclined againſt the cuſ- 


ompel one garniſhee to appear for the reſt; but 
wendy >= ſaid, that if he put in bail, and.w 


:: law alone, that would difſolve 
pA Smith, v. Mayor of London. hue 
" Artachment of the foreft, 1s. one of the three courts 
' held there. Manword 90, 99+ The lower court is. call- 
ed the attachment ; the middle one, the /wainemote ; the 
higheſt, the juſftce in Eyre's ſeat. The. court of attachs+. 
ment ſcemed to beſo called, cauſe the verderors. of the. 
foreſt bave therein, no other authority, but to receive 
the attachments of offenders againſt Vert and V, eniſon, taken 


e attachment. * Med. 


-. : 


by the reſt of the officers, and to enrol- them, that they | 


may be preſented and puniſhed at the next ju/lice ſeat. 
Manword 93- - And this attaching is by. three means ; 
1. By goods and chattles. 2. By the body, pledges, and 
mainpriſe. . 3: By the body only. - This court is kept 
every forty days. wee Crompton, in his Court of the Foreſt. 

Attachment of privilege, Is. where a, man by. virtue of 
his privilege calls.another to that | court, whereto he him- 
{elf belongs, and in reſpeR. thereof is privileged,. there to 
anſwer ſome. ation. N, B.. of Entries 4.31. For the 
diverſity of attachment, "ſee Reg. Orig. verbo. Attachia- 
mentum, in indice. ENG og 42 

Attamder, (atcin&ta and attinftura) Is when, a man 
hath committed treaſon, &c. and after conviEtion ſen- 
tence is paſſed on him.z or where a perſon is; attainted of 
treaſon, and condemned by parliament. AQts of attainder 
of criminals have been paſled in ſeveral reigns, on the 
diſcovery of plots and rebellions, from the reign of King 
Charles the ſecond, when -an a&t wag made for the at- 
tainder of ſeveral perſons guilty of the murder of King 
Charles the firſt, to this time ; among which, that for 
attainting Sir John Fenwick, for conſpiring againſt King 
IVilliam, is the moſt remarkable; it being made to attaint 
and convict him of high treaſon on the oath of one wit- 
neſs, juſt after a Jaw had been enaCted, .that no perſon 
ſhould be tried or attarnted of high treaſon, where cor- 
ruption of blood is incurred, but by oath of two lawful 
vitnefſes, unleſs the party confeſs, ſtand mute, &c. Stat. 
7& 8IW. 3. cap. 3- But in the caſe of Sir John Fen- 
wick, there was ſomething extrordinary ; for he was in- 
dicted of treaſon, on the oath of. two witneſſes ; though 
but one only could be produced againſt him at: his trial. 
The 8 Will 3. cap. 5. requires Sir George Barclay, ma- 
jor-general Holmes, and other perſons, to furrender them- 
ſelves to the Lord Chief Juſtice, or Secretaries of State ; 
or to be attainted. By the 13H. 3 the pretended prince of 
Wales, is under attainder of treaſon, &c. And-by the 1 
Geo. 1. cap. 16, the late duke of Ormond, and others, are 
attainted. And beſides theſe aCts- of attainder, we . have 
lately had bills for inflifting pains and penaltits ; ,as thoſe 
againſt the late biſhop of Rocheſter, &c. Stat. 10 Geo. 1.” 


Aitainders of the archbiſhop of Terk, | and others, 11 


R, lc. C. t, confirmed,-20 R. 2. C. 6. : 1 
Reverſal of attainders, x H. 4. c. 5: 


Se | 
The attainder of Owen Glandourdy confirmed, 9 H. 6. 


CG 2 ! | £ 
bf John Cade, 29 H. 6. «1. 31 H6. c.2. 
| Of Elizabeth Barton, and others, 25 H.8. c. 12. 


Attainder of treaſon by common law, ſball be: of as 


much force as by parliament, 33 H.8.:c.20. |. 


Queen Katherine Howard, 6c. attainted,' 33 H-<8. 21. 
Attainder of Sir J/illiam Sherrington, a great coiner, 


 2&3Ed6. 17. his reſtitution, 3 & 4 Ed. 6. c. 13. 
Of Thomas Lord Seymour, 2 & 4 Ed. 6. c. 18. 

p o the om: of Northumberland, and others, 1 ar, 

J*: 4» Co 10s © by , Wi 4 4 ;S abgs ; 

Of the Earl of 7/:fmorland, and others, . confirmed 
ny El. c. 16. 18 EL. f ns xd 2G Po SEL FT hr: 
Of Lord Paget, 'and others, confirmed, 29-1. c. 1, 
EG my mag of treaſon ſhall-bes reverſed: after the 
| 10n ot the party, .29 £/:2.\rap. 1. | 

Confirmation of the 'attainder-of Sir Francis Engle- 
| Jalt, as El. c. $I Re ied) 17 Mig), 7: 
. Attainder of the traitors: in the 
-3 Jace. £2, 6k B+ 2p "f 


gunpowder treafon, 
4; OL, I, NP 18, Mo > 20 M5 DYG7: 


- 


| 


1 


1 


'|:con 


: 


| Ratute 26 H. 8. cap. 13. was.made, by which 


DP 1. 
' Of Oliver Cramwel!, and others, 12 Car. 2. c. 30s 
Pains and penalties of certain regicides, &+, 13. Car. 2, 
"Repel of the. Elf Safe Jin ip if 14 
Aint of Thos Dain, a fiber" Cr. 
L Rds of the Duke of Moanmonth, 1 Jad h %; Uh 


C, 2 .* {4 / ils Yael ca > Wy 
Of the pretended prince of Wales, 13 Pa G Sk; 
, enabled "to. 


which gives the forfeiture of the lands of tenant it tail for 
treaſon, the law is otherwiſe, and” by. the attainder of the 
— in tail the ifue in tail is barred, 8 Rep. in Digby's 
caſe. Lag Tie Pics 
There was a gift of the caſt and manor of Mulgrave 
to a man and the heirs of his body, . which by ſeveral 
meſne deſcents came to Sir Ralph Biged, who, anno 6 H.B. 
made a feoffment thereof to the uſe of his laft will, and. 
died, and the right of the land, together with the inta:!, 
after. the will performed, deſcended to Sir F hoe 'uto 


made a feoffment of the caſtle and maner to the uſt_of bim- 
ſelfs, and \Katharine' ,bis Sife, and the heirs of their” two , | 
bodies ; they had iflue- a ſon, and a daughter ;. en the 

| Bp lands 
of tenant in tail were made forfeitable for treaſon, and 
three years after Sir Francis Bigod was attainted of treaſon, 
and executed ; and notwithſtanding the fajd general aft of 


| parliament, anno 26 H. 8. of forfeiture of lands by tenant 


1n..tail for treaſon, a ſpeciala&t was made for, the attainder 
of Sir: Francis, and the forfeiture of his lands-: anno 6 Eliz. 
bis ſon. was reſtored in blood by the parliament, -and died 
[without 'ifſue, and his daughter married Roger Rattliffe ; 
the 2ucen ſuppoſing ſhe had a right to the intailed lands 
by victue of the-attainder of Sir Francis Bigod, anno 34th 
of ber reign, granted the ſaid manor and callle to'Zamond 
Lord Sheffield, and the heirs male of his body, between 
whom and Roger Ratdffe,, the grandſon, of o& Francis 
\Bigod, there, was a ſuit in, the Exchequer concerning the 


|þritle of: the, lands; and it was adjudged, that Sir Franc 


| Bigod, who- had. the eſtate tail in poſſeſſion, had-alſo a 
right to a remainder. of the old eflate tail, veſted ,in him.at 
the time-/of . his attainder, which was forfeited. to the 

King by: virtue of thoſe ſtatutes and; his attainder, and by | 
© nes it was. veſted.in the Queen, and her. grant of 


the eſtate; to the |Lord, Sheffield, was good, under which 


- |gfant its enjoyed at this day. Hb, 334 
Fa pO erp tes F.y F oth lr y46 Up Beg > oO | 
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| | There 
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thiit the debt muſt be due to 7/infeell before he made the | brought a habeas cerpus, and removed the plaitit jnis 
| ; ; attSehmerit; and he having ſet forth, that it was not due | B. R. and was alſo bail for //ailts there, and. Lewis ge. | 
before that time, he cannot levy a plaint for a debt be- | clared againſt him there: afterwards Wallis came before ; 
fore it is due, and by conſequence carinot have a foreign | judge of B: R. and 4 that he never conſenteg. 
attachment to compel an appearance to ſuch a plaint. | that 8ze// ſhould be bail for Wm, either upon the attack. 
2 Lutw. 977. ment, or upoti the habeas corpus, and all was done with. 
Ruled, that money owing on a judgment obtained in | out his knowledge ; whereupon he prayed a procedendo to 
the king's court, cannot be attached. 1 10d. 103. the aQtion in London, which the judge granted, it being 
The plaintiff brought an aCtion of debt in London | confidently affirmed to him, that no bail could be put in 
againſt the Hambrough company, who not appearing up- | upon a foreign attachment, unleſs the lord mayor was pre. 
on a ſummons, and a nihi/ returned, an attachment was | ſent, nor then, if the defendant did not ccnfent; and 
granted to attach the debts owing to the company in the | upon this procedendo Wallis confelſed the aCtion below at 
hands of ſeveral perſons ; and this being removed by cer- | the ſuit of Lewis, and he had judgment, and Srell, who 
tiorari into B. R. it was objeCted, that the debts owing | was his bail, was taken in execution, and paid the mone 
| to a corporation are not attachable z but a proced:ndo was | to Lewis. Et per cxriam, after Wallis had aiigned 19 
granted, for they are proper judges below, whether this | Sne// the debt due to him from Parker, it then became 
| is within the cu/tom of London ; if there is no ſuch cul- | the right and prop=rty of Snel!, and //ailis was then no 
| tom, and they rule that there is, the party grieved may | more than a truſtee for Snell; if ſo, then Sre!! being bail 
have his remedy at law ; ſo let them proceed according | to the foreign attachment, it was guaſt for Wallis, and b 
| to their cuſtom, at their peril. 1 /d. 212. his aſlent, and that being done, both the foreign attach- 
| Debt upon bond, conditioned to pay 50/7. before ſuch | ment, and all proceedings on it, are at an end ; for the 
| a day ; the defendant pleaded the cuſtom of Lgdon of | defign of a foreign attachment, is only to compel the d«- 
; foreign attachment, viz. that where a man is indebted to | fendant in the original aCtion to appear, and atter bail was 
| another, and that man hath money due to him from one | put in upon the habeas corpus, and Lewis had declared in 
; in Z2ndon, that the creditor may attach it before it is | B. R. then the court was poſſeſſed of the cavtr, and it 
due to him, and that ſuch a creditor of the now plaintiff | ſhall never be reſtored afterwards to the inferior court by 
did attach 50/7. in the defendant's hands before it was due | any ſuggeſtion of the defendant, as it was done in this 
, to the plaintiff, and gave ſecurity, according to the cuſ- caſe by Wallis; therefore a ſuper/edeas was awarded 16 
[ tom, to repay the debt, if it ſhould be diſproved within a | the procedendo, quia improvide, &c. by which the judg- 
Z year and a day, and that on ſuch a day, (which was after | ment, and all the proceedings in the ſheriff's court were 
the date of the bond) he, paid the 59/7. to the creditor, | coram non judice, and reſtitution was ordered to be mad: 
upon a /ſc:. fa. brought againſt him (the defendant) ac- | to Snell, and Lewis was left to proceed upon the aCtion 
cording to the cuſtom ; and upon a demurrer to this plea | removed by the /abeas corpus, T. Jones 222, 
| . in bar, it was inſiſted, that a cuſtom to attach money | Where a foreign attachment is pleaded to an aCtion, the 
before it was due, could not be good ; but adjudged, | cuſtom 1s to fet forth, that he who levied the plaint ſhall 
that it was, for though it might be attached as a debt, it | have executicn of the debt owing: by himſclt, and by 
. could not be levied before it was due ; and ſo the cuſtom | which he was attached, if the plalntiff in the original 
was laid, Sd. 327. action ſhall not diſprove it within a year and a day; now 
The caſe referred by the Ch. Juſt. Hz!t at a trial be- | if the plaintiff in the ation below doth not tet forth 
fore him, for the opinion of the judges was thus: /7. | ſuch conditional judgment given by the court, it is wrong. 
Maſlers owed money to Gosfreight, and died, and the de- | becauſe he doth bring his caſe within the cuſtom. 2 
fendant Lewis afterwards received 2501. due to Maſters | Lutw. 985, 
| the inteſtate ; Gosfreight contended the adminiſtration, | {n eſſump/it, &c. there was evidence given, that the 
and before it was granted, he levied a plaint in the ſhe- | debt was attached by the cuſtom of £-ndon betore the ac- 
riff's court againſt the «archbi/hop of Canterbury, for the | tion brought, and that it was condemned there before the 
debt due to him from Ma/ters the inteſtate, becauſe till | plea pleaded ; and this evidence was given upon the ge- 
adminiſtration granted, the ordinary did repreſent his | neral ifſue non afſumpſit, and it being infiſted for tae ce- 
| perſon : upon this plaint there was a :hi/ returned, and | fendant, that this ſhould relate ſo as to defeat the plain- 
upon four ſummons, there was a ſcire facias and judg- | tiff's aCtion ; it was adjudged, that where there 1s an 
ment againſt the archbi/hop ; and this money was attached | attachment and condemnation before the aQion brought, 
in the hands of the defendant Lewis, as a debt due from | it may be given in evidence upon the general iſſue, bc- 
the archbiſhop to the inteſtate, and it was afterwards | cauſe there is an alteration of the property ; but it the 
condemned and paid to Gosfreight ; then adminiſtration | attachment be only before the aftion brought, and the 
| was granted-to the plaintiff Ma/7ers, who brought an in- | condemnation afterwards, the attachme:t may te pleaded 
debitus aſſump/ſit againſt Lewis; and upon non aſſumpſit | in abatement, and the condemnation may be pleadef in 
pleaded, the queſtion referred was, whether this payment | bar, but ſhall not be given in evidence on the general 
to Gosfi eight was a good diſcharge to Lewis by virtue of | iſſue, becauſe by the condemnation the property 1s altered, 
the cuſtom of London of foreign attachment ; and adjudg- | but not before. 1 Salk. 280. 
ed, that it was not, becauſe the plaint was levied againſt In aſſump/it, the defendant in diſcharge of the note 
the archbiſhop, who was neither Jebtor or debtez, therefore | upon which the aQtion was brought, produced the re- 
could neither ſue nor be ſued : the reaſon why money is | cord of a foreign attachment, wherein the faid debt was 
attachable in the hands of the garniſhee is to make the | attached and condemned, and Trever, Ch. Juſt. of C. B. 
real debtor appear, upon whoſe appearance the garniſhee | held this a good diſcharge ; but if the plaintiff could have 
is diſcharged, and then the debtor muſt put in bail to | ſhewed an original precedent to the attachment, fo my 
render his body, or pay the condemnation money ; but | it might appear, that the court was poſſeſied of the 
| the archbiſhop cannot be compelled to do either, and | ation before the attachment, the plaintiff might have 
therefore he is not within the cuſlom, nor the defendant | recovered, notwithſtanding the debt was attached and con- 
| Lewis neither, becauſe he was never indebted to the | demned ;' but! in'this caſe the declaration was between 
archbiſhop, and therefore could not be compelled to ap- | the time of the attachment and the condemnation. 1 
pear, by levying a plaint againſt the archbiſh:p, to whom | Salk. 291. 's PEPE: 799 Wo 
nothing was due; the plaintiff had judgment. 5 724. ID. R. broke, and went beyond fea ; but before jr 
75+ 95» | | went he afligned his goods to three perſons, for the ny 
The caſe was: 7allis owed Snell 5001. and Parker | benefit :of | his creditors ; two of theſe aſhignees bio Wo 
owed /allis 2201. which he afligned to Snell in part of | creditors, ſet up a truſtee for them to attach the g90 - a 
| his debt; Yallis being alſo indebted to Lewis in 2501. | London :+ now upon an attachment there al ways got Abs 
he levied a plaint againſt 7Yallis in the ſheriff's court of | ſerre facics by way of garn/bment, to which mo : wo 
London, ſuggeſting, that Parker owed him_2207. which | aſſigns, who were creditors, would not appear, Du 


| orSy W F 

Lewis attached in the hands of Parker, and Snell became | third afſignee, who was no creditor, offered to ny th 

bail fir Wallis at the ſuit of Lewis, and afterwards | plead, but the judge of the court refuſed his plea, be 
9 l 
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14 appear for the other two, and thereupon moved 
- os ebibition, and the court inclined againſt the cuſ- 
tom to compel one garniſhee to appear for the reſt ; but 


- the*common ſerjeant laid, that if he put in bail, and wage | 


his law alone, that would diffolve the attachment. © Mod. 
Ca, Smith, v. Mayor of London. 

Attachment 9f the foreſt, Is one of the three courts 
held there. Manword 90, 99. The lower court is: call- 
ed the attachment ; the middle one, the ſwarnemote ; the 
higheſt, the juſtice in Eyre's ſeat. The court of attach- 
ment ſcemed to be fo called, becauſe the verderors of the 
foreſt have therein. no other authority, but to receive 
the attachments of offenders againſt Vert and Veniſon, taken 
by the reſt of the officers, and to enrol- them, that they 
may be preſented and puniſhed at the next ju/{ice ſeat. 
Manwoid 93. And this attaching 1s by three means ; 
1. By goods and chattles. 2. By the body, pledges, and 
mainpriſe. 3. By the body only. | This court is kept 
every ſorty days. See Crompton, in his Court of the Foreſt, 


Attachment of privilege, Is where a, man by virtue of | 8 


his privilege calls.another to that court, whereto he him- 

{elf belongs, and in reſpe&. thereof is privileged, there to 

anſwer ſome aCtion., N. B.. of Entries 431. For the 

diverſity of attachment, ſee Reg. Orig. verbo Attachia- 
mentum, 1n indices LEO 

Attamder, (attinzta and attinfura) Is when a man 
hath committed treaſon, &c. and after conviCtion ſen- 
tence is paſſed on him: or where a perſon. is. attainted of 
treaſon, and condemned by parliament. ACts of attainder 
of criminals have been paſſed in ſeveral reigns, on the 
diſcovery of plots and rebellions, from the reign of King 

Charles the ſecond, when an aft was made for the at- 

tainder of ſeveral perſons guilty of the murder of King 

Charles the firſt, to this time ; among which, that for 

attainting Sir John Fenwick, for conſpiring againſt King 

Il liam, is the moſt remarkable ; it being made to attaint 

2nd convict him of high treaſon on the oath of one wit- 

neſs, juſt after a Jaw had been enacted, that no perſon 
ſhould be tried or attarnted of high treaſon, where cor- 
ruption of blood is incurred, but by oath of two lawful 
witneſſes, unleſs the party confeſs, ſtand mute, &c. Stat. 

7&8 IV. 3. cap. 3- But in the caſe of Sir John Fen- 

wick, there was ſomething extrordinary ; for he was in- 

ditted of treaſon, on the oath of. two witnefles ; though 
but one only could be produced againſt him at his trial. 

The 8 I/ill. 3. cap. 5. requires Sir George Barclay, ma- 

jor-general Holmes, and other perſons, to ſurrender them- 

ſelves to the Lord Chief Juſtice, or Secretaries of State ; 
or to be attainted. By the 13 W. 3. the pretended prince of 

Wales, is under attainder of treaſon, &c. And-by the 1 

Geo. 1. cap. 16, the late duke of Ormond, and others, are 

attainted. And beſides theſe aCts- of attainder, we have 

lately had bills for inflifting pains and penalties ; as thoſe 

againſt the late biſhop of Rocheſter, &c. Stat. 10 Geo. 1: 
Altainders of the archbiſhop of Yerk, and others, 11 

R, 1. c. 1. confirmed, 20 R. 2. c. b. | OT 
Reverſal of attainders, 1 H. 4. c. 5. 

The attainder of Owen Glandourdy confirmed, 9 H. 6. 

« 3. | 
Of Fobn Cade, 29 H.6. c. 1. 31 H. 6. c. 2. 

Of Elizabeth Barton, and others, 25 H. 8. c. 12. | 
Attainder of treaſon by common law, ſhall be of as 
much force as by parliament, 33 H. 8. c.20. | | 
Queen Katherine Howard, &c. attainted,' 33 H.8. c. 21. 
Attainder of Sir J/illiam Sherrington, a great coiner, 
2& 3 E4.6. 17, his reſtitution, 3 & 4 Ed. 6. c. 13. 
Of Thomas Lord Seymour, 2 & 3 £4. 6. c. 18. 

Pp Of the Ako of Northumberland, and others, 1 ar. 
+2. Co 10; | BY- 
Of the Earl of 1/fmarland, and others, . confirmed, 

13E.c.16. 18 EL &þ. > | 
Of Lord Paget, and others, confirmed, 29.El. c. 1. 

No paſt attainder of treaſon ſhall-be: reverſed after the 

execution of the party,. 29 £11z.'cap. I. | 

onfirmation of the 'attainder- of Sir Francis Engle- 
feeld, 25 El. e.«, © = roy det os Fr 

; atuuder of the traitors in the ' gunpowder treafon, 

Co To C2, | | * . - 
OL, L, NP 18, | , | 
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Of Olrver Cromwell, and others, 12 Car. 2. c. J0s 
F Pains and penalties of certain regicides, &c, 13 Car. 2, 
«I. C15. | 4 a " 
Reverſal of the Eatl of Stafford's attainder, 13 & 14 
Car, 2. £29. | * rage agen i 
Attainder of Thomas Doleman, and others, 17 Car, 2. 
Fo WENT 4 * + 
Attainder of the Duke of Monmouth, 1 Jac. 2. c. 2. 
Of the traitors in the aſlaflination plot, 8 /. 3. c. 5; 
9 W. 3. £4. 10 & 11Þ. 3. c. 13. 14m, fl. i. 
C. 29. | i na als acer A. he + 
Of the pretended prince of Wales, 13 W. 3 6, 3+ 
Of Lord Bolinbroke, 1 Geox t. c. 16. enabled to take 
certain manors, &c. according to a ſettlement by a pri- 


vate aCt, 11 Geo, 1. : | 
Of the Earl of Afar, and others, x. Geo. 1. /2. 2. 


c. 32. | 
Of the Earls Mariſchall, Seaforth, and others, 1 Geo. 1. 
ft. 2. c. 42. diſability: of the Earl of Seaforth, removed, 
Geo. 2, 22. | 4g , 
Of Themas Fofter, junior, and William AMackents/h, 


| eſquires, 1,Geo. 1. ft..2. 6. 53. . 


Of Plunket, &c, 9 Geo. 1. c. 15. Pp 

Of the Earl of Kellze,, and others, for rebellion, 19 
G. 2, c. 16. See Forfeiture, Monaſteries, Treaſon. 

Fi 44 and wife were tenants in ſpecial tail ; they 
had iffue a ſon, the huſband was attainted of treaſon, and 
died, the wife continued in poſſeſſion as tenant in ſpecial 
tail, and the ſon, was. reſtored by att of parliament, and 
made inheritable, to-his father, ſaving to the King all a4- 
vantages which he might have by the attainger ; the wife 
died ; adjudged, that the father, had not aty effate for- 
feitable, for the wife bejng likewiſe cenant in ſpecial tail, 
the eſtate ſurvived to her, .and was not impeached by the 
attainder,' and ſhe dying, the ſon is then inkeritable to 
the eſtate tail, which might certainly have been 'barfed b 
a common reeovery ſuffered by the wife, and in Cach 
caſe the King would have been £48, I Leon. 157. 

Grandfather, father and ſon; the grandfather was te- 
nant in tail, the father was attainted of treaſon ; here, 
though the blood is corrupted, yet the ſon would former- 
ly inherit per formam dont ; but fince the. ſtatute 26 H.8. 
which gives the forfeiture of the lands of tenant in tail for 
treaſon, the law is otherwiſe, and by the attainder of the 
tenant in tail the iflue in tail is barred, 8 Rep. in Digby's 
caſe. "Ik al ES 

There was a gift of the caſtle and manor of Mulgrave 
to a man and the heirs ' his body, which by leveral 
meſne deſcents came to Sir Ralph Biged, who, anno 6 H. 8. 
made a feoffment thereof to the uſe of his laſt will, and 
died, and the right of the land, together with the intai!, 
after the will performed, deſcended to Sir Fran. Bigod, «Lo 
made a feoffment of the caltie and maner to the uſe of him- 
ſelf, and Katharine bis Sife, and the heirs of their two / 
bodies ; they had ifſue- a ſon, and a daughter ; then the 
ſtatute 26 H. 8. cap. 13. was made, by which the lands 
of tenant in tail were made forfeitable for treafon, and 
three years after Sir Francis Bigod was attainted of treaſon, 
and executed ; and notwithſtanding the faid general aft of 
parliament, anno 26 H. 8. of forfeiture of lands by tenant 
in tail for treaſon, a ſpecial att was made for the attainder 
of Sir- Francis, and the forfeiture of his lands: anno 6 Eliz. 
bis ſon. was reſtored in blood by the parliament, and died 
'without iſſue, and his daughter married Roger Ratiliffe ; 
the Pucen ſuppoling ſhe had a right to the intailed lands 
by virtue of the. attainder of Sir Francis Bigod, anno 34th 
of ber reign, granted the ſaid manor and pa, 4.08 Eimond 
Lord Sheffield, and the heirs male of his body, between 
whom and Roger Ratcd'ffe; the grandſon of I Francis 
-Bigod, there, was a ſuit in the Exchequer concerning the 
title of- the lands; and it was adjudged, that Sir Francis 
Bigod, who had the eſtate tail in poſſeſſion, had-alſo a 
right to a remainder. of the old eflate tail, veſted in him at 
the time of his attainder, which was forfeited to the 
King by- virtue of thoſe ſtatutes and his attainder, and by 


| conſequence it was. veſted. in the Queen, and her grant of 


the eſtate to the Lord Sheffield, was good, under which 


grant it is enjoyed-at this day. Heb, 334, _ | 


A D T 

There were two brothers, the youngeſt was attainted 
of treaſon, and executed, .leaving iſſue one ſon ; the 
elder brother, having ſome cauſe for a 
certain lanits in the kinz's hands before the attainder, 
died without iſſue, and then ihe Ton of his younger bro- 

| ther was his heir in blood, and he was reſtored in blood 
in  penamans by theſe words, viz. that he and his heirs 
ſhall be enabled only in blood as ſon and heirs of his yo. 
ther, and ſhall have and enjoy all ſuch lands which ſhall 
deſcend, remain or revert from any coliateral anceſtor of 
his ſaid father ; but that the ſaid aCt ſhall not extend to 
any lands which were in the King's hands, or any other 
perſon by the attainder ; the queſtion was, whether by 
theſe clauſes he was enabled to have the petition of r:1ght, 
as heir to his uncle, who was his father's elder brother ? 
and adjudged, that he was, for it appears, that the in- 
tention both of the King and the parliament was liberal 
to the ſon, who was thus reſtored. Dyer 274. | 
' Covenant to fland ſeiſed to the. uſe of himſelf for life, 
remainder to Thomas Palmer, the eldeſt fon of his bro- 
ther Fohn Palmer for life, remainder to the eldeſt fon of 
Sir Thomas Palmer in tail mate, remainder to his own 
right heirs; afterwards the covenantor was attainted of 
treaſon, and executed before the birth of any ſon of Tho- 
mas ; adjudged, that this attainder was a bar to the after- 
born ſon, and that the fee ſimple was veſted in the 
crown, diſcharged of all remainders. Afoor 815. 

Three of the regicides, viz. Corbett, Okey, and Berk- 
fled, were brought from the Tower to the bar by habeas 
corpus, &c. and by a mittimus out of Chancery, directed 
to the Chief Juſtice et ſocirs ; the tranſcript of the aQt of 
parliament (by which they were attainted of high treaſon) 
was certified by Brown, the clerk of the parliament, and 
ſent to B. R. under the great ſeal, encloſed, in wax like 
a ſubpena, and the priſoners being ſeverally demanded, 
what they could ſay why execution ſhould not be award- 
ed, they faid they were not the ſame perſons mentioned 
in the aCt of attainder, upon which the attorney-general 
joined ifſue, and the ſheriff of Middleſex returned a jury 
within an hour vo, the court), and they were found 
by verdiCt to be the ſame perſons ; then they objected, 
that this court could not award execution, becauſe they 
had no record of their offence before them, and that there 
was no addition to their names ; but theſe exceptions be- 
ing over-ruled they had ſentence, and were executed at 
Tyburn, on Saturday, 19 April, 14 Car. 2, Sid. 72. 

T. $. having an eſtate for three lives, was attainted on 
the ſtatute 8 & g Will. 3. of treaſon for counterfeiting 

* the coin, by which ſtatute corruption of blood is ſaved ; 
and for that reaſon it was a queſtion, whether the lands 
were forfeited to the King, which were given to Baron 
Lovell as forfeited, who brought a bill in the Exchequer 
to redeem, and had a decree, = which there was an 

appeal to the houſe of lords, where the judges held, that. 
in treaſon the lands came to the King as an 1mmediate for- 
feiture, which was a diſtinCt penalty from corruption & 
blood, for the og'k 57 may be ſaved, and the forfeiture 
ſtill remain. 1 Salk. 85. 

'A man being convicted of felony, and in Newgate, and 
there being a judgment againſt him in debt upon a co. 
Ja. directed to the ſheriffs of London, they ſerved it upon 
his body in Newgate, and afterwards he was pardoned ; 
the queſtion was, if the execution was lawful? and if it 
was, whether it was not diſcharged by the pardon ; and 
adjudged, that the ſheriff might chooſe whether he would 
ſerve it or mot, becauſe by the attainder for felony the 
King had an intereſt in the body of the felon, and ſuch 
an intereſt as would privilege the felon againſt any aftion 
or execution of a ſubjet; but if the ſheriff will ſerve 
the execution, then the felon ſhall be in execution for 
the debt, but till ſubje& to the judgment for the felony, 
and if he eſcapes, the goaler ſhall be anſwerable both to 
the King and to the party ; and if he eſcapes after a par- 


tition of right to - 


don, or 18 diſcharged by the gaoler, he ſhall be anſwer-. 


able for the debt ; ſo that the attainder doth not extin- 
uiſh the debt of a ſubject, nor the Jane neither, for 

by the pardon the execution is revived. Mor 178, 

' In an aCtion of debt, the defendant pleaded, that after 

the debt became due he was: attainted of felony, and 


F 


] ſhall be granted by the Chancellor, without ſpeaking to 


þ 


upon a demnrrer, this was adjudged an ill plea; ad 


tenentis, and the not deſcen 


, puniſhment by the Commori law was, that the jury 


the coſts and damages which he ſhall ſuffai 


A tf T 


one of the judges cited the lord Northan.pton's caſe, who 
aſter he was pardoned, was compelled to Pay his debts, 
Moor 753. Fg rn bt LTC DRIg y 

Adjudged, that an attainder of 


ſelsns makes a forſeiture 
of the eſtate to the lord on] F NY 


/ by rs, of efcheaf pro defefty 
mg 19 the conſequ | 
corruption of blood. 1 Salk. 85. | : ys L W. 
Attaint, (Attina) Is a writ that lieth after judgment 
againſt a jury that have given a falſe verdict in any- court 
of record, in an aCtion real or perſonal, where the debt 
or damages amount to above 40s. Cowell. It is called 
attaint, becauſe the party endeavours thereby to ſtain or 
taint the credit of the jury with perjury, by whoſe verdict 
he is grieved : and if the verdi&t be foun falſe, then the 


Amittant liberam legem, farisfaciant bona et catalla, q1.01 
terre ot tenementa in manus regis capiantur, uxores et lileri 
ejtcerentur, demus profiernantur, arbores extirpentur, prota - 
arentur, et corpora ſua carceri mancipentur : but if it paſs 
againſt him who brought the attaint, then he ſhall be 
impriſoned and ranſomed at the King's will. See Ce. L, 
294+ b. Glanv, lib. 2.c. 19. PF. N. B. 109, 116, For- 
teſcue, c. 26. Smith de Rep. Anglor, lib. 3. c. 2. 

By the ſtatute 23 Hen. 8. c. 3 the ſeverity of the 
Common Law is mitigated, where a petty jury is attainted; 
and now there is a pecuniary penalty appointed, and alſo 
a fine, &c. to be impoſed by the court. Co, Lit. 294. 


I. Statutes concerning attaint, 
2. Whe ſhall have an attaint, . 
3- 1n what caſes an attaint doth lie, and where not, 
4. Proceedings, pleadings, and evidence in attaint. 


I, Statutes concerning attaint, 


Stat. 3 Edw.. 1. cap. 38, Attaints ſhall be pranted 
upon inquelits in plea of land, or any thing touching 
freehold. 

Stat. 14 Edw. 2. cap. 2. In attaint, if the firſt jurors, 
which ſhall be living, appear not at the firſt grand diſtreſs, 
or be returned to have nothing, by their abſence, there 
ſhall be no delay made of the taking of the jury. 

Stat. 1 Edw. 3. c. 6. Ina writ of treſpaſs, an attaint 


the King, as well upon the principal as upon the damages; 
and in all caſes of attaints, the juſtices ſhall not let to take 
the attaints for the damages not paid. 

Stat. 5 Edw. 3. c. 6. Nifi prius ſhall be granted in 
attaints, but no effoign of the King's ſervice, or protec- 
tion ; and five days by the year ſhall be given before the 
Juſtices of the Common Bench at leaſt. 

Stat. 5 Edw. 3. cap. 757. Writs of attaint ſhall be 
granted, as well in pleas of treſpaſs moved without writ as 
by writ, before Juſtices of record, if the damages adjudged 
do exceed 40s. 

Stat, 28 Ed. 42. cap 8. An attaint ſhall be granted 
as well upon a bill of treſpaſs as upon a writ of treſpals, 
without having regard to the quantity of the damages. | 

Stat. 34 Edw. 3. cap. 7, An attaint ſhall lie as well in 
plea real as perſonal ; and it ſhall be granted to the poor 
(who ſhall make affidavit, that they have nothing whereof 
to make fine, ſaving their countenance) without fine, and 


to all others by eaſy fine. : ' 
Stat. x1 Hen. 6. cap. 4. The plaintiff in attaint ſhall 
recover againſt all the jurors, tenants, and defendants, 
n (by delays 


from falſe pleas, or any of the jury or parties, or otherwile) 
in that ſuit. _- EE Xp 

Stat. 15 Hen. 6. cap. 5. No. ſheriff, bailiff, or co” 
roner, in writs of attaint of plea of land, -or detinue 0 
deeds concerning lands of the yearly value of 40s. Or 
more, or of plea perſonal, whereof the judgment to of 
cover extends to 405. or more, ſhall impanel any 
ſach as inhabit within their bailiwicks, and have Roepe 
or inheritance (not ancient demeſne, within the 2 
ports, or gavelkind) worth 201. per ann. and ſhall = 
return againſt them lefs iflues than 40 5. at the kick hy 


4 


= 4 


of Uiſtreſs 3 190 5. at the ſecond; *and double afterwards ; 

iin to forfeit 10 /. to. the King, and as much to the 
Ce: and none but perſons of that worth fall be 
:npanelled upon attaints, if challenge thereof be made by 


— 


& MF 


was per medictatem lingue, the mayor and aldermen tal 
impanel half ſtrangers, worth 100 /, a-piece. Wes 

tat. 23 Hen. 8. cap. 4. ſeft. 2. Upon every; uatrue - 
verdict betwixt party and party, before judges "of: record 


the plaiutiſfs, And if any of the defendants plead a fo-4 (where the thing in demand extendeth to the' value 'of 


rcign plea, and Fail thereof, the Juſtices ſhall give judg- 
ment againſt them, As if the grand Jury upon articles 
of the writ bad paſſed againſt them : howbeit, the reſt of 
the defendants ſhall not be prejudiced thereby; neither 
0jall this aCt extend to cities or boroughs. 

8.7. 2. If there ſhall not be in the county (under 
the degree of a baron) enough of that worth to fill the 
inel, then ſhall the faid officers impanel and return the 
Foſt ſulſicient perſons there under that worth, upon the 
Lat 
me 13 Hen. 6. cap. 2. Owners of inheritance or 
freehold lands in gavelkind of 20/.. per ann. may alſo be 
impanelled upon attaints, notwithſtanding the ſtatute of 

MN. 6. Cap. 5» 

Nt 11 Hm ;h crap. 21. ſe. 2. An attaint may be 
ſued by bill in the huſtings of London, upon any falſe 
verdict given in any of the courts of* that city; and 
thereupon the mayor ſhall award a precept to every alder- 
man, or his deputy, to preſent unto the faid mayor, at 
the next huſtings, the names of four indifferent and diſ- 
creet citizens out of each of their wards, each of them 
being in eſtate 1000. at leaſt, out of which the mayor 
and fix aldermen, or more, ſhall impanel forty-eight, 
whom the mayor ſhall cauſe to be ſummoned, together 
with the tenants or defendants in the attaint, to appear 
at the next huſtings : and if upon default of appearance, 
or otherwiſe, there ſhall be a zales, the panel ſhall be ſup- 
plied out of the reſt preſent, or by other ſuch citizens 
at the diſcretion of the mayor and fix aldermen ; and all 
pleas in ſuch attaints ſhall be tried there by inqueſts of 
the ſame city, and not elſewhere. And in an attaint 
there, no challenge ſhall be for lack, of ſufficiency in 
eſtate; provided that the judgment in ſuch attaint ſhall 
not extend to lands or tenements, nor to other puniſh- 
' ment of the petty Jurys or other proceſſes, than ſuch as 
are limited by this at; and in ſuch an attaint, if the 
petty jury be attainted, judgment ſhall be againſt the de- 
fendant, as at the Common Law ; and againſt the petty 
jury, to forfeit each of them 20/7. or more, at the dif 
cretion of the court, to ſuch uſe as other penalties for- 
feited before them, and to ſuffer ſix months impriſon- 
ment, or leſs, at the like diſcretion of the court, and to 
be for ever diſabled to be a juror. But if the verdict be 
alfirmed, and the grand jury ſhall enquire into the cor- 
ruption of the petty jurors ; and if any of them be found 
to have taken any reward, &c. he ſhall forfeit ten times 
the value thereof to the plaintiff, and ſhall ſuffer impriſon- 
ment, and diſability to be a juror as aforefaid; the like 
forfeitures alſo, and impriſonment, ſhall be inflicted on 
the tenant or defendant that ſhall give ſuch reward or 
promiſe. And if a debt, coſts, or damages are recovered 


401. and concerneth not life), the party 'grieved ſhall 
have an attaint againſt the petty Jury, and: againſt the 
party that hath the judgment thereupon. And the ' pro- 
ceſſes ſhall be ſummons, reſummons, and diſtreſs infinite, 
as well apainſt the petty jury as apainſt the d jury ;* 
who ſhall be'of the accuſtomed number, and have lands 
of the yearly value of twenty marks out of ancient de» 
melne. And upon the diſtreſs, which ſhall be delivered 
of record, open proclamation ſhall be made in court ; and 
the diſtreſs ſhall be awarded fifteen days, before the return - 
thereof, and ſhall be made upon the land of every of the 
rand jury, as uſed in other diftrefſles. And if the de- 
endant, or one jury, or ſome of them, appear not, the 
grand jury ſhall be taken againſt, them that make default. 
And if any of the petty jury appear, the plaintiff ſhall 
aſſign the falſe ſermept, whereunto the petty jury ſhall 
have no other anſwer. (if they be the ſame perſons, and the 
writ, proceſſes, return, and aſſignment be good) but that 
they made true ſerment, which ſhall be tried by twenty- 
four of the grand jury ; unleſs the plaintiff hath before been 
nonſuit, or diſcontinued his ſuit, or had judgment againſt 
the ſame jury for the ſame verdit, And the defendants 
may plead, that they gaye a true verdiCt, or any other 
matter, which may bar the attaint ; but notwithſtanding 
ſuch plea, the grand jury ſhall nevertheleſs enquire whe- 
ther the firſt jury gave a true verdiCt or no. | " 

SeF. 3- Iſ the petty jury be found to have, given an un+ 
true verdict, they ſhall each of them forfeit 20/7. to be 
divided betwixt the King and the plaintiff. | ; 

' $24. 4. The petty jury ſhall incur ſeverally fines, at 
the diſcretion of the Juſtices, and be ever after diſabled to 

ive teſtimony in any court. And if the defendant's plea 
in bar be found againſt him, the plaintiff ſhall have judg- 
ment to be reſtored to that he loſt, with his reaſonabl 
coſts and damages. _ RY 

Sea. 5. Outlawry in aCtion perſonal or excommu- 
nication ſhall be no plea againſt the plaintiff in attaint ; 
and in the aforeſaid proceſs ſuch day thall be given as in 
dower, but no efſoign or proteCtion allowed. And if the 
grand jury appear not, ſo that the petty jury's verdi& re- 
mains untried, the defaalters ſhall, upon the firſt diſtreſs, 
forfeit 205. upon the ſecond 40s. and upon every. default 
after 5 1, the like penalty is alſo to be inflited upon the 
tales. And the attaint is maintainable fo long as any twe 
of the petty jury are alive, : 

Se. 6. An attaint ſhall alſo lie for a perſonal thing 
under the value of 40/1. in manner aforeſaid; ſave only 
that in ſuch caſe the grand juror is to have lands worth 
five 'marks per ann. (out of ancient demeſne) or to be ' 
worth a hundred marks in goods ; and the forfeitures of _ 
each petty juror ſhall be but 5, 


in the firſt ation (whereupon the attaint is brought) and | | Se. 7. For want of ſuſſicient jurors in one punt, 
t 


that verdiCt found falſe, the plaintiff in ſuch attaint may 
ſue an aQtion of debt for reſtitution of ſuch debts, coſts, 
and damages, by writ of plaint, in any of the King's 
courts. And in ſuch attaint, if the plaintiff be nonſuit, 


or the firſt verdiQ affirmed, the plaintiff ſhall be impri- 


loned, and make fine (to the uſe of the city) at the dif- 
cretion of the court ; and where there are two or more 
Plaintiffs, if any of them die, or be nonſuit, and albeit 
| the tenants or defendants, and ſome of the petty jury 
die, yet ſhall not the attaint abate, fo that two of that 
Jury remain in life. And the grand jurors, that make 
fault, ſhall forfeit for the firſt default 405. for the ſe- 
cond 51. and for every other afterwards 10/, And like- 
wit proceſs ſhall be made againſt the jurors and parties in 
this attaint, as is uſually made in attaints at the Common 
v, and ſhall be returnable at every huftings. And the 
_ ſhall not remain to be taken after the firſt ſum- 
ons returned, for the default of the tenant or defen- 
w or any of the petty jury; neither ſhall any proteCtion 
| wi "gn be allowed in the ſame; provided, that on at- 
nts 1n the (aid city upon any record, wherein the trial 


a tales ſhall be awarded into another county, at. the diſ- 
cretion of the Juſtices. And an attaint ſhall alſo lie for 
him that is aggrieved by untrue verdict of any inheritance 
in deſcent, reverſion, or remainder. And if the plaintiff 
be nonſuit, or diſcontinue, he ſhall be fined at the diſcre- 
tion of the Juſtices. * | WO Deas. 
Se. 8. All attaints ſhall be hereafter taken -in the 
King's Bench or Common Pleas, and not elſewhere ; and 
niſi prius ſhall be granted upon the diſtreſ®%at the diſcre- 
tion of the Juſtices, Alſo any of the petty jury may 9 
pear, and anſwer by attorney. And the moieties of the 
forfeitures ſhall be recovered by the King, and parties re- 
ſpeQively, by capias ad ſatisfaciendum, or fieri facias, or 
elegit, or aCtion of debt, againſt each of the petty jury, 
their executors or adminiſtrators having then ſufficient 
goods of the teſtator's not adminiſtered, + And judgment 
and execution of reſtitution to the plaintiff, and of dif- 
charge of reſtitution to the tenant or defendant, ſhall be 
iven and had, as hath been uſed. And the nbnſuit of 
raleaſe of one plaintiff ſhall not:prejudice his companions, 
but they may be ſummoned and ſevered, 
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of 23 Hen. 8. cap. 3- 


A TL 


$2. 9. In every writ of attaint upon this aQ, after 
the ze/te, theſe words ſhall be inſerted, per flatutum uſque 
annum 23 H. 8. Dei gratia, &c. | 

$28. 11. This aft ſhall not be prejudicial to the ſtatute 
of 11 H. 7. cap. 21. but every man, for an untrue verdict 
in London, may bring an attaint upon this' or that ſtatute, | 
at his pleaſure. Afade perpetual, 13 Eliz. cap. 25. 

Stat. 37 Hen. 8. cap. 5. ſet. 3- Citizens of Loitdon, 
being worth four hundred marks in goods, may be im- 
panelled' and returned by the ſheriffs of London upon at- 
taints there. And the Juſtices ſhall hereafter fit upon 
attaints in London at Guildhall, or ſome other convenient 
place in that city, and not elſewhere ; neither ſhall the 
citizens there be compellable to appear upon any fuch at- 
taint in any other place, notwithſtanding the ſaid ſtatute 


2. Whz ſhall have an attaint. 


He who had a rever/i:n after the death of a tenant for 
life, might have an attaint at Common law, upon a fal/e 
verdit? given againſt the tenant for life; and now by the 
ſtatute 1 KR. 2. cap. 3. he may have it itt the life-time of 
the tenant for life. Dyer x. 

Treſpaſs againſt the defendant, 'who pleaded, that he 
with another, committed the treſpaſs, &c. and averred, 
that it was the ſame, &c. and that the plaintiff did releaſe 
him ; now, if it ſhould be found againſt the defendant, 
and damages given, yet he who was no pe to the iſſue 
may have an attaint as well as his fellow. Fob. 66. 

Attaint was brought upon the ſtatute 23 ZH. 8. againſt 
the executors of Sir Fohn Barker, whereas the verdict was 
in a cauſe between him and one Au/tin, and the ſtatute 

ives an attaint between the parties, and doth not mention 
Firs or executors, yet this attaint was held good ; fo an 
executor ſhall have reſtitution upon the ſtatute 21 H. 8. 
though that ſtatute doth not mention executors. 1 Ana. 
24, 25+ 

"Where treſpaſs is brought again/t baron and feme, and 
the plaintiff recovers, the baron alone ſhall not have aitaint, 
for it ſhall be brought according to the record, Br, 
Baron and Feme, pl. 22. t s 

Succeſſors of a parſon ſhall have error or attaint of judg- 
ment againſt the predeceffor. Pr, Attarnt, pl. 110, 

If a man has iſſue a ſon by one wenter, and @a daughter 
by another, and intails the lands to him and his ſecond feme 
and the heirs of their two bodies, and recovery is had againſt 
them by falſe oath, the attaint is given to the ſon and not 
to the daughter ; per Forteſcue. Br. Attaint. pl. 40, 

So, per Forteſcue, where a man has two ſons in burgh 
Engliſh, and loſes by falſe verdict, and dies, the attaint 
is given to the eldeſt ſon, and ſo the daughter and the 
youngeſt ſon ſhall falſify the recovery by him, which 
Yelverton utterly denied, J[bid. | 

If a man brings bill quod reddat T, 401. guas domino 
regi & predifto T. deber upon the flatute 23 Hen, 6. cap. 10. 
and the jury paſs —_ the defendant Jaſey, attaint lies 
for the defendant ; for the King :s not merely party ; for the 
parly may diſcontinue or releaſe without the King, notwith- 
ſtanding that the King ſhall recover the moiety ; and 
therefore the attaint wa$ demanded ; gruod nota ; and fo it 
is admitted, that if the King was merely party, attaint does 
not lie. Br. Attaint, pl. 130. 

It was ſaid, that upon #nformation made by the King, 
which paſſed upon iſſue tried, the King nor the informer 
ſhall not have attaint ; for the informer is not fully party ; 
and when the defendant has anſwered, the attorney of the 
King replies for the King, and no farther mention is 
after made of the informer ; and therefore the one or 
the other ſhall not have attaint, but was awarded to an- 

fwer to the points of the writ, and could not have day of 
continuance without iſſue. Br, Attaint, pl. 127. 

None ſhall have attaint but he that may be reſtored to the 
thing loſt by the judgment ; per Bram/tone Ch, J. Mar. 
210, | 


3. In what caſes an attaint doth lie, and where not. 


It lies upon a falſe verdid given in caſes of felony, 
6 Rep. in the caſe of pardons; but where the Queen is 


 aliter where the ſuit is tam pro domino rege quam pro ſiph 


value of the marriage, which they ought to have done; 


found. It was moved in arreſt of judgment, that here 
was no,ue and conſequently no verdi?, and ſo na falſe 


helped by an attaint ; neither does it appear that execution 


*% 
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4 Leon. 46. : 
In a writ de wvalore maritagii, iſſue was joined upon 
the tenure, and found for the plaintiff, and damages to 
40s. and coſts to 20s. but the jury did not find the 


and if they had tound exceſſive damages, an attaint 
lieth againft them, and this defeCt of the verdi& ſhall 
not be ſupplied by a writ of enquiry of the value, becauſe 
that would | $9 the party of his remedy by attaint, 
Io Rep. 118, + 

In debt on bond for performance of covenants, one of 
which was, that in confideration the plaintiff would have 
a new mill upon the lands demiſed to him by the defen- 
dant, and bring a water-coutſe to it, he the faid deſen- 
dant leaſed the faid land to the plaintiff, and the plaintiff 
aligned the breach in ſtopping the water-courſe ; upon 
which they were at iflue, and found for the plaintif, 
the defendant brought an attaint, and the falſe oath was 


oath, and then no cauſe of attaint ; for the ſue was upon 
the flopping the water-courſe, which is no cauſe of aQtion 
upon the party's own ſhewing; for there was n» expreſs 
covenant that the plaintiff ſhould enjoy the water-courſe ; 
belides the defendant in the aftion might have alledged 
this matter in arreſt .of judgment, and ſo he ſhall not be 


was taken out, and this attaint being brought upon the 
{tatute 23 Hen. 8. cap. 3. which gives this remedy to the 
party grieved, and becauſe before execution the defendant 
1s not a party grieved, it doth not lie ; but as to theſe 
objections the court ſaid nothing; but the reporter adds 
a guere, if the plaintiff be not pars gravata, becauſe he 
1s ſubjeCt to the judgment, and liable to the execution. 
Leon. 278. pl. 377. | 

Where the evidence given to. the jury is falſe in part, 
though it be in a®point not material, yet this is ſufficient 
excule for their not giving him credit in any other part of 
his evidence, and ſo had no cauſe to find their verdict 
upon his oath againſt the party againſt whom it was 
given. Cre. Eliz. 309, 310. | 
| It lies againſt a jury, for finding the bond of Eduard 
the bond of Edmund, Palm. 286. . 
'The jury may be attainted two ways ; 1ſt, where they 
find contrary to evidence; 2dly, where they find out of 
the compaſs of the - allegata. But to attaint them for 
finding contrary to evidence is not eaſy, becauſe they 
may have evidence of their own conuſance of the matter 
by them, or they may find upon diſtruſt of the wit- 
neſſes, or their own proper knowledge ; but if they find 
upon evidence that does not prove the a/egata, there It 18 
eaſy to ſubje& them to an attaint, becauſe it is manifeſt 
that what is ſo found is an evidence not correſponding t0 
their iſſue, and this was the only curb they had over the 
jurors z for the Judge being beſt maſter of the ailegate, if 
they did not follow his direction touching the proot, they 
then were liable to the danger of an attaint,. and there- 
fore fince the Fudges, from the difficulty of attainting the 
jury have granted new trials, whereby jurors have been 
freed. from the fear of attaint, they have taken a great 
liberty in giving verdifs; but ſince the. attaint is only dy” 
| uſed, and not taken away, it is neceffary that a certam 
' matter ſhould be brought before them ; and therefore 
in treſpaſs, the quantity and value of the thing de- 
manded maſt be ſo conveniently deſcribed, that if the 
jury find damages beyond ſuch quantities and value, 1 
may be apparently exce//ive, and they ſubject to. the attaivt 3 
and ſo on ſpecial centratts, they mult be fet forth ſo pre- 
ciſely, that if. evidence be given of another contract, W 
not in the allegations, and yet the jury find for the prain- 
tiff, they may be ſubjef to an aitaint 3 and were 1t other- 
wiſe, if the plaintiff had a jury to bis turn, and the ] udge 
| ſhould direct that the plaintiff be, non{uit, yet if ne 
plaintiff would ſtand the trial, the Judge muſt give poſiuve 
 direEtions to find for the defendant, there would 10 
means of compelling the jury to hnd according t9 ade 
reQion of the Judge, if they were not under the terror 0 


fole party, - the jury find for her, no aztaint lies ; 


| 


an attaint, if they did otherwiſe ; fo this is the only oo 
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fuminbts and ſeverance Ne in the firſt ation, it ſhall d8 
ſo likewiſe in the attaint, but. this it not. a /uper/edeas 43 
a writ of error is; adjudged likewiſe, if damages are \re: 
covered - TT ſeveral in an ation of conſpiracy, all of 
them muſt join in an attaint, and. the non/ut of, one of 
chem ſhall not hurt the eſt 6 Ry 25+ F; tr S100 

But adjudged, that where an aſſiſe was brought againſt 
three coparceners; who all pleaded that there was. no tenant 
of 'the freehold named in | the writ, and, the jury; found 
that 'two of them were difſciſors and tenants, Wc... and 
that the third had nothing, &fc. and afterwards. they: all 
three joined in an attdint, and after appearance, the thicd 
ſiſter, who was acquitted; as aforeſaid by,ithe. ſaid ver- 
dict, was now nonſuited in the aftaint, in 'that cafe the 


A T Tt 


t the law has put in'the harits of the 


| judges to reftrain/ 
giving corrrupt verdicts. Gb. . C.'B. "128. 
Where 's jury finds" a thing which "is bur of "the iſſue, 
"there a verdift is'vbid, becauſe they are ſworn to try the 
iſſue between the parties, according'to the evidence given ; 
{that whatſoever they o befides the iffue, is not per 
iuyatores; and therefore if that 'matter fo tried is falſe, 
it is no perjury, nor doth 'am fttaltit, Nie againſt them, 


ths 


Jurors from 


ar Amerie the plaintiff had a verdi& for the land, 
and the defendant brought an attzinr, and pending the 
writ, a feoffment was made of the land 3 adjudged, that 
the attaint is extinguifhed and gone ; for though it is 
eollateral to the right of the land, for no land is demand- 


ed by a 
di 


ed, the attaint is barred and extinA by the ſeoffment. 
1 Rep. 111. | 


4. Proctedings, pheatings, and evidence in attaint. 

The writ of afraint mult be returnable in B. R. or 
C. B. and not elfewhere, Co. Lit. 294. 

By the aforeſaid ſtatute 23 Hen. 8. & 3. the proceſs 
in attaint ſhall be furnmons, reſumimons, and diſtreſs in- 
finite againſt the party and petit jury, and alſo againſt 
+ gran® Jury: a AD 

At the return of the writ of attaint, by the ſaid ſtatute 
23 Hen. 8. if = of the pee 
ſhall aſſign the falſe oath of the verdict untruly given. 
And by the fame ſtatute, if the defendant, or any of the 
pu jury appear not on diſtreſs, the grand itiqueſt ſhall 

taken by default. 

The petit jury cath plead no plea, but ſuch as may 
excuſe them of the falſe oath. 1 Rol. Abr. 285, _ 
| The petit jury cannot qo that the plaintiff in the 
— tenant after the attain? purchaſed. 1 Rol. 
AVY. 205. Rs | 

Attaint was brought fon appeal of . maihem. The de- 


fendant pleaded releaſe of execution meſne between judgment | 


and execution, and one of the petit jury pleaded arbitrement 
by ſubmiſſion male between the plaimiff and defendant, and 
2 plea; per Danby; for he may plead releaſe made 
by the plaintiff to the defendant, arid all pleas which go in 
IE the falſe oath and the puriiſhment ordained for 
it; fo fee that it is admitted there, that attaint lies 
npon appeal of maihem, and fee now the new ſtatute 


23 H.8. of attaints; and fee if this ſtatute does not | 


ferve to have appeal of maibem upon, though the law wzs 
otherwiſe before. By. Attaint. ® 14. 4 

In attaint the petit jury cannot aſſign error in the 
na! ; for it-is nat party to the record, but ought to anſwer 
to the falfe oath, Br. Aitaint. pl. 93. 

Attaint by #wvo vpor afhfe paſſell againſt them, and one 
of the petit jury pleaded outlawry in one of the plaintiffs be- 
fore the day of the affiſe; aid held that he cannot have it; 

_ he cannof\. have flea but in maintenance of his verdie, 
or in bar, and not plea ta the writ, as to ſay that the writ 
is brought prding another writ of attaint of the ſame matter, 
or that the feme"plaſmtiff was avert baron, her baron not 
med, &c, By, » pl. 85 | | 


In attaint at the diſiringas one of the petit jury ſaid that 
the defendant is dead, and a” good plea for him ; per cur. 
for now the plaintiff cannot have judgment againſt bim, 
_w reſtored. By. Attaint, lon 2. | TY: 
..n attaint upon a writ of treſpaſs, one of the petit ju 
pleaded' a concord between the 35 ah 


the defendant, 


origi - 


? and this' was held a' good plea in 13 Ed. 
by" the better opinion ; and its all LA founded — 
tort, as treſpaſs, - conſpiracy; niaintenance, &c. where 
nothing-certain' is dertatided, nor to be recovered, beſides 
vdamage, contord'is'a good plea: Dyer 75: 

P nay is given to the pany grieved by the ſtatute 
wy .. c 3. and it” was brought againſt the defendant 
rye 2 falſe"verdiQ in ati allife, who died pending. the 
by it; ddr it was” ruled, that the” aztaint ſhould not abate 
by tis death. © Dyer*1 39% 

Fi, attzin” as"\well” as a: writ” of error ſhall follow the 
nitare” of the'aBtiont upon whlet'it is founded 3 fo that if 
"0" 20 > U | 


n attaint, and it is only to reform the erroneous 
proceedings, viz. the falſe oath 3 yet becauſe by a verdiQ 
1 attaint the land ſhall be deveſted and the right remov- 


ury appear, the plaintiff 


plaintiff in the attaint and | 


attaint was abated, becauſe ſhe had no cauſe to bring 
,an arraint, for there was no verdict againſt her. 2 Leone 


317. | | | s 
| fa aftarnit the parties and the jury appeared and demand- 
ed oyer of the record upon which the attaint was founded, 
which record being in the Common Pleas, they had its 
and thereupon the plaintiff aſhgned the falſe oath ; the 
defchdants pleaded, that they made a good and lawful 
oath ; upon which they were at ifſue, and in the ſams 
term the record was removed by a writ of error into the 
King's Bench ; adjudged; that notwithſtanding it was 
thus removed, the court of Common Pleas might proceed, 
hn proceſs for the grand jury were returned. Dyer 
204, os +. 
50 that court may write to other inferior courts to have 
the record certified to try a thing depending before them ;_ 
for the Common Pleas hath a juriſdiftion to hold pleay 
either in error or attaint, upon a judgment or falſe oath 
given in other courts. Dyer 250. . 5 
Judgment was given in the Exchequer, and an attain? 
was brought in Londen, and before execution..the record 
was removed by certicrari into the King's Bench, and 
the plaintiff prayed execution upon it, and had it ; for an 
attaint is not a ſuper/edeas as a writ of: error is, nor doth 
a ſupefſedens lie in attaint, Dyer 82. _ 
In ancient times it was held, that where a man re- 
| covered a debt upon a bond, the judgment was, that the 
bond ſhould be damned, that is, cancelled ; but now, ſince 
attaints and writs of error are ſo frequent, the Ti udges 
have thought it dangerous to cancel deeds, either where 
| the plaintiff recovers, or where the verdiCt and judgment 
is againft him, becauſe mn both cafes it may be reverſed 
by a writ of error or attaint. 6 Rop. 45. | | 
Attaint was brought in the Common Pleas againſt a 
jury, for # verdi& given in the King's Bench, where- 
- upon: the record was removed from that court to the 
Commoty Pleas, and there the verdiCt was affirmed ; ad- 
Judged, that the plaintiff im the ation ſhall have execution 
| according to the verdiCt, for the record is in the King's 
| Bench, and nothing but the tenor thereof in the Common 
'Pleas ; but if the verdiCt had been ſet afide, andexecution 
had been put upon it before it was ſet aſide, then the 
court of Common Pleas' might have awarded reſtitution 
to the party grieved. Cro. Eliz. 391. SES 
Upon a certificate from a Judge, that the jury gave A 
 verdi&t againſt his opinion, the judgment was { ayed z 
' but- upon motion to the court for judgment, it was 
granted, ard' accordingly it was entered ; for the party 
| nizy have-an aftaint againſt the jury, and there is no other - 
' remedy for him. Style 138. , hg | 
The'teſtator had a verdict upon a g'uo mints brought by 
him'in the'Exchequer; an attaint was brought againſt his 
executors ; adjudged, that it lieth againſt executors by the 
equity of the ſtatute 23 H. 8. cap. 3. which was in mi- 
| tigation' of the Common law, for it lies againſt any one 
who'hath the benefit of the thing recovered; and in this 
cafe the executors pleaded a contord made between the 
phintiff and their teſtator ; upon which plea the plaintiff 
demutred ; and it was adjudged, that in all aQtions founded 
upon a twrong, as treſpaſs, conſpiracy, &c. where nothing 
certain is demanded, nor any thing to be recovered but 
damages, there concord is a good plea. Dyer 202. ; 
The plaintiff had a verdiC&t in an ation of treſpaſs, 
and the defendatit brought an aftaint, and one of the 
jury pleaded an _— __ ſatisfa&ion between the PR 
[2 
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tiff and the defendant in the aCtion, and adjudged a good | 
plea z for the writ of attaint is not grounded alone upon 
the' record, where the matter is made certain, but upon 
matter of- fa&t, for the ſuppoſition of 'the falſity - of. the 
vath- is matter of fat. 6 Rep. 44. in Blake's caſe. 

' Adjudged, that the plaintiff in attaint may not produce 
more witnefles, nor give farther matter 'in evidence than 
what was depoſed in the firſt aQtion, but the defendant 
in attaint may give matter in evidence to enforce the firſt 
verdict, .and the plaintiff ſhall have time to diſprove it, 
if he can. Dyer 59, | Ge Ts 

In an attaint, more evidence carinot be given to -ataint 
the firſt jury than was given to the firſt jury ; for no de- 
fault was in' the firſt jury, if it was not ſhewn to them. 
1 Rol. Abr. 285. | i | 

In an attaint the plaintiff cannot give in evidence a 
record which was not given to the petit jury ; for they 
were ſnot bound to find it ; it was not thewn to them 
1 Rol. Abr. 285. | | | 
-' In affiſe, iſſue was taken whether lands were contained 
in letters patent or not, which by the Common law were 
not contained, though by the ſtatute of 4 H. 8. they were 
contained, "The Juſtice of aſfliſe would not ſuffer that 
ſtatute, it not being pleaded, to be given in evidence to 
the jury; whereupon they found - that the land was not 
contained : hereupon an attaint was brought, and the 
court would not ſuffer that flatute to be given in evidence to 
the grand jury, which was not given in evidence to the petit 
ju'y. Hb. 227- . 

The judgment in attaint was.ſo ſevere, that they allowed 
all manner of evidence in ſupport of their verdif ; but againſt 
' the werdift they admitted none that was nit given at the for- 
mer trial, becauſe the jury might give in their verdict, not 


— 


only on the evidence given in court, but on their own 


knowledge ; and therefore whatever other ways they came 
to the knowledge of [as to] the fact, they might give in 
evidence for the ſupport of their verdiCt ; but the evidence 
not offered on the trial, can never be brought againſt them, 
becauſe ſuch evidence might have altered their judgment, 
had it been given ; and the want of that light, which 
the party neglected to offer, cannot convict them of fal- 
fity, which, if it had been offered, might have founded 
a different verdict. G:/b. H.C. B. 71. 


Form of a writ of attaint in treſpaſs in the King's Bench. 


George the Third, &c. To the ſheriff, &c. If S. of L. 
ſhall make you ſecure, &c, then ſummon, &c, twenty-four 
lawful knights of the venue of N. that they be before us at 
B. on the attave of St. Hilary, ready by oath to recognize 
whether the jurors, by whom a certain inquifition was lately 
taken before us at B, by our writ between J. and M. his 
wife, and the aforeſaid S. touching a certain treſpaſs to the 
ſaid M. by the aforeſaid S. committed, as it was ſaid, have 
made a falſe oath, as the ſame S. grievouſly complaining to us 
hath ſhewed, and in the mean time that you diligently in- 
quire who were the jurors of the firſl ingaccen, Sc, And 
have them then before our Fuſitces aforeſaid, &c. or before 

"Wi, fo | | —- 


Attainted, Attin7us, Is uſed in our Common law, 
particularly for ſuch as are found guilty of ſome crime or 
offence, eſpecially felony or treaſon : however a man is 
ſaid to be attainted of diſſeiſin. Cowell. 1/2. 1. cap. 24. 
& 26. an. 3 Ed. 1. A man 1s attained by two means ; 
by appearance, or by . proceſs. Staundf. Pl. Cr. fol. 44. 
Bta'ndet by appearance, is by confeſhon, by battle or by 
verdict. 1d. fol. 122, Confeſſion, whereof attaint groweth, 
is double : one at the bar before the Judges, when the 
priſoner upon his indictment read, being aſked whether 
Guilty or Not guilty, anſwers Guilty, never putting him- 
ſelf upon his country ; the other is, before the coroner 
in ſanCtuary, where he was in former times upon his con- 
feſhon conſtrained to abjure the realm; and therefore 
this kind of attaint was called attainder by abjuration 
14. fel. 182. Attainted by battle is, when the party is ap- 
pealed by another, and chuſing to try the truth by com- 
bat, rather than by jury, is vanquiſhed, 7g. fol. 44. 
Attainder by verdit, 13 when the priſoner at the bar. 
anſwering to the ind;Qtnent Not guilty, had an inqueſt of 


1 


& F'K 


life and death paſſing upon him, and. is, by their yerdi& 
found guilty. 1. fol. 108 & 192. Attainder by proceſs, 
otherwiſe called attainder by default, or utlary, is, where 
a party flieth, and is not found until. he have been five 
times publicly called in the county, and at laſt outlawed 
upon his default, pronounced or returned. outlawed. - /q, 
fol. 44. The ſame author, fol. 108. makes a difference 
between attainder and convittion, and with this agrees 
the ſtatute 34 & 35 Hen. 6. cap. 14. and 1 Ed.6. 

12- in theſe words ; that; then every ſuch offender bein 
thereof duly convitted or attainted by the laws of this 
realm, &c. add hereto 2 &-3 Ed..6. cp. 23. and Staundf, 
fol 66. ſaith, a man by our ancient, laws. was ſaid to 
convicted preſently upon the verdiQ Guilty ; but not to 
be attainted, till it appeared he, was no clerk, or being a 
clerk and demanded of his ordinary, . could not purge 
himſelf ; whereby it appeareth, that; attainder is larger 
than convidtion, conviction being - only: by the jury; and 
attainder is not: before judgment. Perkins, Grants, nu, 
27, 29. Yet it appears by Staundford, fo. 9. that con- 
viſtion is ſometimes called ait2inger ; for. there. he ſays, 
the verdict of the jury do either acquit or attaint a.man : 
and fo it is in YYe/tm. 1. cap. 14. and likewiſe in man 
ancient writers. Et fs quis aliter quam ſic fecerit, & de 
hoc conviftus fuerit & attaintus, fonatur in carcere, Du 
Freſne. Brittcn, fo. 75. uſes the, participle attaint in 
the ſenſe we uſe attarmted. This ancient law. touching 
the purgation and conviction of clerks, is altered by 
23 Eb. cap. 2. as you may read farther in Clergy, _ ... 

Attal ſariſin. The inhabitants and miners of Corn- 
wall, called an old deſerted mine that 1s given over, by 
this name of attal ſariſine 1, e. the leavings of the Sariſin;, 
Saffins, or Saxons. Cowell, ed. 1727. | 

Attegi?, (from the -Lat. ad and tego) A little houſe, 
It is mentioned in Ethehverd, lib. 4. Hiſt. Angl. cap. Þ 

Pellunt ingenuos paſſum, attegias figunt in oppido. 
Cowell, ib, | | 

Attendant, Mttendens, Signifies one that oweth a duty 
or ſervice to another, or in ſome ſort dependeth upon him. 
For example ; there is /ord, meſne, and tenant ; the tenant 
holdeth of the meſne by a penny, the meſne holdeth over 
by two pence : the meſne releaſeth to the zenant all the 
right he hath in the land, and the tenant dieth ; his wife 
ſhall be endowed of the land, and ſhe ſhall be attendant 
to the heir of the third part of the penny, not of the third = 
part of the two pence ; for ſhe ſhall be endowed of the 
beſt poſſeſſion of her huſband. And Kitchen, fo. 109- 
ſaith, that where the wife is. endowed by the guardian, 
ſhe ſhall be attendant to the guardian, and to the heir at 
his full age ; with whom agrees Perkins in Dower, 424+ 
Cowell, | | ahi 

Attermining, (from the Fr. terminer, to l:mit, to 
bound) is uſed for a time or term granted for payment 
a debt. Ordinatio de libertatibus perquirendis, an, 27 Ed. 1. 
And in the ſtat, "Wet. 2, it ſeems to ſignify the purchal- 
ing or gaining a longer time for payment of debts.—— 
Atterminent querentes uſque in proximum pariiamentum. 
Weſt. 2. c. 24. Cowell. om, 

Attile, ( Attilium, attillamentum) The rigging or fur- 
niture of a ſhip. This word is mentioned in Fleta, ib. I. 
co 25. Battallus (that is, the boat) cum omni onere # 
attllamento. Cowell, A 

Attillamentum. See Attile. 

Attozmace rem, To atturn or turn over money and 
goods, viz, to aſſign or appropriate them to ſome pari- 
cular uſe and ſervice, Ken. Paroch. Antiq. þ. 283: 

Attomato faciends vel recipicndo, A writ to com” 
mand a ſheriff or ſteward of a county court, Or hundred 
court, to receive and admit an attorney, to appear {or the 
perſon that owes ſuit of court. F, N. B. 156. Ever) 
perſon that owes ſuit to the county-court, court- barons 
&c, may make an attorney to do his ſuit. Stat, 20 Hen. 3+ 
to-I%..* - > | 

Attozney, / Attornatus) Is a perſon appointed by an* 
other to do any thing in his ſtead, and is as much as pr?” 
curator or ſyndicus in the Civil Law. Cowell. mo a_ 
his Symb. part. 1. lib, 2. ſet. 559. defines attornes © ny : 
Attornies are ſuch perſons-as by the. conſent, comman” 


| ment, or requeſt of another, do take heed, fee 0, and 


* 


ke upon them the charge of other men's buſineſs in their 
abſence. _— Bot the'perſon here treated of is an attorney 
it law, who is appointed to'profecute and defend for his 
dient, and is Confidered” as an officer belonging to the 
courts of juſtice ; "concerning. whom are ſeveral ſtatutes 
and adjudications. oo 3, by 

Before the ſtatute of Wetm. 2. c. 10. [13 Ed: 1. AD. 
1285.] all atternies 'were rhade by letters patent under 
the great ſeal, commanding the Juſtices to admit the 
»rſon to be his attorney.  Thefe patents,” where they were 
obtained, ſeemed to- have been inrolled by a proper officer, 
called the clerk of 'the warrants ; and alſo the courts in- 
rolled thoſe patents on which any proceedings were. If 
ſuch letters patent could not be obtained, the perſons 
| were obliged to appear each day in+ court'in 
_ perlons. Gilb. H. CB. 32, 33 oo Ka 
' The ſaid ſtatute of Welhm, 2. gives to: all a" _ 

y of appearing,” and appointing an arrorney, as it they 
bad lenters potenit and crefore” the clerk of the war- 
rants received each \perfon's: warrant, 'and upon the war- 
rant it equally appeared to'the court, that he had appointed 
ſuch a one his attorney to the end of the cauſe, unleſs re- 
voked; ſo that on each aQt there is no occaſion for the 
plaintiff's and defendant's preſence, as was uſed before 


that time. This authority continues till judgment, and 


for a year and a day, and afterwards to fue out-execution, 
and for a longer time; if they continue execttion ; but 
if not, the” judgment is ſuppoſed to, be ſatisfied ; and to 
make it appear otherwiſe, the plaintiff” muſt' again come 
into court, which he either - does' by a /cire fo, or an. 
ation of debt on the Judgment.  Gilb. H.C. B. 33. 


1. Statutes concerning attorntes. h 
2. Orders of the judges mm relation to attormies, ._ | 
© I. Statutes concerning attornics. $7 


Stat. 20 Hen, 3.” cap. 10. Every freeman that oweth 
ſuit to the county, tithing, hundred, or ' wapentake, or 
wm court-baron,” may make an atterney to do his ſuit for 
_ - Stat, Weſim. 2. cap, 10. 13 Ed. 1. Every perſon' ma 
make a general attorney to ſue for him in all pleas in the 
circuit of the Juſtices, but ſuch' attornies ſhall not be ex- 
empted from ſerving on juries. | p 

. Stat. 12, Edw. 2. cap. 1. The tenants in writs of novel 
diſſeiſm may make at'ornies : yet they may plead by bailiffs 
if they will, as they have uſed to do. | 

_ Stat. 15 Eduw. 2. flat. 1. Parties to fines, as well de- 
mandant or plaintiff as tenants or defendants, . that will 
acknowledge their right of lands unto other in pleas of 
warrantia charte, covenant, &c, before the fines paſs, ſhall 
appear perſonally, ſo that their age, idiocy, or other de- 
fault (if any be) may be diſcerned : provided that if any, 

) age, impotence, or caſualty, is not able to come to 
court, one of the Juſtices ſha]! go to the party, and receive 
a ognintnny, and ſhall] take with him a knight or 

an 0 
ſhall not admit attornies; but in pleas that paſs before 
them, and where they: be aſſigned. Reſerved to the 
Chancellor his authority /in admitting attornies, and to 
the Chief Juſtices. I W 

Stat. 7 Ric. 2. cap. 14. They who ſhall depart the 
realm with the King's licence, being of good fame, may, 

ore their departure, leave a patent from the Chancellor 

(with the advice of the Juſtices) enabling them to make 
general attornies to anſwer for them in writs of premunire 
| facias, and all other writs and plaints, in which patent 
particular m&ntion ſhall be made of writs and plaints of 
_- _ yn And thoſe attornies may make attornies 


Stat. 4 Hen. 4. cap. 18, All attornies ſhall | be ex- 


oy by the Juſtices ;/ and by their diſcretion put into 
Foul, l; and thoſe that, are by them approved, ſhall 
By Ke as to ſerve in their offices, and to make no ſuit 
pat oO county.” And the other! attornies- ſhall be 
LEA y the like: difcretion- of | the Juſtices 3 and their 
thereks hall bave "notice thereof, leſt they. be prejudiced 
evy- And as any die or ceaſe, the Juſtices ſhall ap- 


their proper | 


| torney ſhall cauſe his warrant to be entered of recor 
| ſuch ſaits as he' is concerned, "the ſame term the ifſue is 


%* + 


good fame, Barons of the Exchequer and Juſtices | 


_ "rs # 
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| point "others, being virtuous, learned, and 'ſworti, as 
aforefaid; . And if any attorney be fourid notoriouſly in 
fault, he ſhall forſwear the court, and be never admitted 
into'any other court. The Treaſurer and Barons of the 
Exchequer ſhall purſue the like courſe there, at theic 
diſcretion, (fits wÞ a; | ; 
Stat. 4 Hen. 4. cap. 19. No officer of a lord of 4 
franchiſe, which hath return of writs, ſhall be ah attor- 
ney in the ſame franchiſe. raw 26GY 
bout; Hen. 4. cap, 13. Impotent perſons that are 
 outhawed, may make their attorney by permiſſion of any 
Juſtice, or of the Chief Baron ;howbeit, in the writ of 
capias ad ſatiifaciendum, the Common Law ſhall hold 
place. ' Fo ; 4% | . s 4 
Stat. 33 Hen. 6. cap. 95. [A. D. 1455.) It is recited, 
that not 'long before, within the city of Norwich, and 
the counties of Suffolk and Nerfolk, there were but ſix of 

eight attornies at moſt, in which time great tranquillity 
reigned there, ; but that, now, in the ſaid city and coun- 
ties there were above 'fourſcore attornies, the greater 
part of whom' having nothing elſe to. live upon, ſpent 
| their time 'in fomenting and encouraging little ww I 
and vexatious ſuits, to the no ſmall damages of the ſaid 
city and counties. "Wherefore it was enacted, that from 
 thenceforth there ſhould be but fix common attornies in 
 Norfolt, fix in Suffolk, and two-in the city of Ne#wich, 
| who ſhould be approved by the Chief Juſtices; and that 
the eletion and admiſhon of all other attornies by the 
Juſtices, above the ſaid number, [ſhould be void ;. and if 
any other ſhould preſume .to praQtiſe, he ſhould forfeit 
twenty pounds. Fats ins 360A art ION 
Stat. 32 Hen, 8. cap. 20. 18 Eliz, cap. 14. 11650 fri 
, in 


entered, on pain of foffeiting ten pounds for every de- 


fault, and. of being impriſoned at the. diſcretion of 'the 
Juſtices. detects oor ie Fe Ree + ca _” 
Stat. 29 or 28 Elix. cap. 5. ſet. 21. If any 


perſon 
ſhall be ſued upon a 'penal law in .the King's Bench, 
Common Pleas, or Exchequer, where ſuch perſon is bail- 
able, or by leave of the eourt may appear by attorney ; 


y |\in” every ſuch caſe the perſon ſo ſued may, at the day 


contained in the firſt proceſs, appear by attorney of the 
We courp, oO ” 
; Stat. 31 "Eliz. cap. 10. ſet. 20. The above clauſe 
ſhall extend only to natural- born ſubjefts and denizens. 
Stat. 3 Fac. 1. cap, 7. ſedt. 1. An attorney, ſolicitor, 
or ſervant to any, ſhall not be allowed any fees given to 
counſel, or for copies, unleſs he have tickets thereof 
ſigned, by the hand of, them, that receive ſuch fees ; and 
he ſhall alſo give unto his client true bills of all the charges 
of ſuit under his 'own hand, before he can charge his 
client with the payment thereof, And if he delay his 
client's ſuit for gain, or demand by his bill allowance for 
' money which he hath not diſburſed, the client ſhall reco- 
ver againſt him his coſts and damages, and he ſhall be for 
ever after diſabled from being an attorney or ſolicitor. 
$2. 2. None ſhall be admitted attornies in courts of 
record, but ſuch'as have been brought up in the ſame 
courts, or otherwiſe well practiſed in ſoliciting of cauſes, 
and found ſkilful, and of honeſt diſpoſition ; and none- 
but ſuch ſhall be hereaſter ſuffered to ſolicit cauſes in the 
courts aforeſaid. And an attorney ſhall not admit any 
other to follow a ' ſuit in his name, on pain that each of 
them ſhall forfeit 20 /; to be divided betwixt- the King 
and party grieved ; and the attorney ſhall be excluded. 
Stat. 12 Gro. 1. cap. 29. ef. 4. If any perſon” con- 
victed of forgery, or of wilful and corrupt perjury, ſhall' 
practiſe as an attorney, ſolicitor, or agent, in = ſuit or 
ation, in any court of law or equity within © England, 
the Judges of the courts where ſuch ſuit or adtion is 
brought, ſhall, on*complaint or information thereof, ex- 
amine the matter in a ſummary way in open cout; and 
if it ſhall appear” to the fatisfation ;of ſuch Judges, that 
the perſon.. complained of hath offended contrary. to this 
a, the Judges ſhall cauſe ſuch offender to be tranſported. 
for' ſeven years, to one of his Majeſty's plantations in 
America, in ſuch a manner, and under ſuch penalties, as 


felons are by law to be tranſported. Tits 


Stat . 
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| he ſhall att as a ſolicitor. 
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$tat. 2 Geo. 2. cap. 24. ſef. 1. No perſon ſhall be 


| , Or to ſue out procels, &c. 
e name of any other perſon, in_ his Majeſty's courts 
of King's Bench, Common Pleas, or Exchequer, or 
duchy of Lancaſter, or in the courts of great {efhons in 
Wales, or the counties palatine of Che/ter, Lancofter, and 
Darbam, or in any other court of record in E land, 
where attornies have been accuſtomably Mikes and 
ſworn, unleſs ſuch perſon ſhall take the oath berein after 
appointed, and ſhall alſo be nr and inrolled in ſuch 
of the ſaid courts where he fhall at as an attorney, in 
the manner herein after direted. _ Rats 
© $47. 3. No perfon ſhall be permitted to a& as fali- 
citor, or to ſue out proceſs, &c. in the name of any 
other perſon, in any court of equity, either in the court 
of Chancery, court of equity in the Exchequer Cham- 
ber, court of the Duchy Chamber of fi A at We/t- 
minfler, or courts of the Counties Palatine of Che/ter, 
Lancaſter, or Durham, or in any other inferior cou of 
equity in England, unleſs he take the oath hereby ap- 
pointed to be taken by ſolicitors in equity, and fhall 
admitted and inrolled in the faid courts of equity where 
* Se. 4. The Maſter of the Rolls, two of the Maſ- 
ters in Chancery, the Barons of the Exchequer, the 
Chancellor. of the Duchy, and the Judges of the ather 
courts of equity, ſhall, before they admit any perſon to 
take the oath, examine and enquire {puching his capa- 
city ; and if the ſaid Maſter of the Rolls, &c. ſhall be 
fatisfied that ſuch perſon is duly qualified, then the ſaid 


Maſter of the Rolls, &c. ſhall adminifter to ſuch perſon be 


the oath to be taken by ſolicitors, and ſhall cauſe him to 
be admitted a ſolicitor in ſuch court 9 equity, and his 
name to be inrolled as ſuch, without any fee, other than 
xs. for adminiſtering ſuch oath ; which admiſſion ſhall 


be written on parchment in Engli/b, and-in a common. 


band, and ſigned by the Maſter of the Rolls, &c. where, 
on a treble 405. ſtamp. ſhall be firſt imprefled, and hall 
be delivered to the perſon admitted. 
' Seat. 5. No perſon ſhall be permitted to a&t as an 
attorney, or to ſue out proceſs, &c, in the name of any 
other perſon, in any courts of law, unleſs ſych, perſon 
ſhall have been bound, by contraft in writing, to ſerve 
as a Clerk for five years, to an attorney duly ſworn and 
admitted, 'in ſome of the ſaid courts; and ſuch. perſon, 
during the faid term of five years, ſhall have continued in 
ſuch ſervice ; and alſo unleſs ſyeh perſon, after the expi- 
ration of the ſaid five years, ſhall be examined, ſworn, 
admitted, and inrolled, in the ſame manner as herein. re- 
juired, "4 | 
b Se. 6. The Judges of the ſaid courts ſhall, before. 
they admit ſuch perſon to take the oath, examine and. en- 
juire touching. his capacity to aCt, as an attorney ;. ang if 
ch Judge ſhall be ſatisfied that the. perſon is, duly quali- 


fied, he {hall adminiſter in open court to ſuch perſon | 


the oath hereby direted to be taken by attornies, and 
ſhall cauſe him to be admitted an, attorney, in ſuch court, 
and incalle 


parchment in Engliſh, in a common, legib . hand, and. 
ſigned by the Judge, whereon the, lawful: ſtamp, ſhall(be 
firſt impreſſed, and, ſhall be. deliyered. to, the perſon, ad- 
mitted, 

ſon, who ſball not before. that day. haye; beep admitted, 
ſhall be perjnitted to aGt, as, a ſolicitor, or ta. ſus out, pro-, 


CE | &c, in.the n E of an other . erſon, in any courts | 
ons ap Y ; been. x54 than two clerks., at the fame time, bound by contraft w 


Equity, unleſs ſuch perſon. ſhall 


bound 
contradt. in. writi 


to ſerye.as; a. clerk. for five, years. to 


c 


equrts of £quity, and during the ſaid term. ſhall haye, cons 
rinued in ſuch ſervice ; and alſo. onieſs uch. perſon, after. 
the expiration of the ſaid fiys, years, ſhall have been.ex- 
amined, Iwprn, admitted, .and. inxolled, . in. .magner, ay, 
hereby before, required. 


— 


Se, 8. The laſter of the.Rolls, two of. the Maſters. 
E 


. Chancery, chancellor of : the. Duchy. of . Lancaſter D 


apd the, Judgss.of the. other. courts of equity, ſhall, bes 
fore they admit any perſqn. to..taks. the, oath, examine. 
Tet 4 ON 


|, without any fee, other than, 1.5, for admi- | 
e oath, which admiſſion, ſhall, be writen, on, | 


Set. 7, After the firſt, of December, 1730, na per-. 


touching his capacity to aCt as. ſolicitor iti couits 6: 
equity z and if. t ſter of. the Rolls, /&c. ſhall-be @: 
 tisfied that he is qualified, the ſaid Maſter of the Rolls; 
&c. ſhall adminiſter in open court to. ſuch perſon the 
oath hereby direCted to be taken by ſolicitors, aud after 
' ſhall cauſe him to be admitted a ſolicitor in ſuch court 
of equity, and his name 4o be inrolled as ſuch; without 
any fee, other than 1 5. for adminiſtering the oath 4 
which admiſſion fſhal be written on parchment in Eng. 
| li/þ, in a common hand,, and figned by the Mafter of the 
Rolls, &c. whereon atreble 405. ſtamp ſhall be impreſieg, 
| and ſhall be delivered to the perſon admitted. 

Se. 9g. Nothing in this a& ſhall exclude any perſon 
from being admitted an attorney in any of the courts of 
law aforeſaid, who bath, on or before the twenty-fih 
of March, 1729, been bound by contra in writing tg 
ſerve as clerk to an attorney, or perſon practiſing as ſuch 
in ſame of the courts of law aforeſaid, for four years ; 
or from gy Boagpoge as a ſolicitor in the courts: of 
equity, who hath, on or, before the ſaid tweaty-fifth of 
March, 1729, heen bound, by cootrat in writing, to 
ſerve as cJerk to a perſon practiſing as a ſolicitor in 
of the ſaid courts of equity, for fgur years ; ſo as fuck 
| writing, in caſe any money has been paid in reſpe& of 
ſuch clerkſhip, hath the legal ſtamp, and ſhall be regiſ- 
tered in the, ftamp office. | 
{ Sed. 10, It ſhall be Jawful*for any attorney in any 
of the ſaid courts of law, or ſolicitor in any of the ſaid 
courts of equity, with the conſent and. portion of any 
attorney in any of the faid other courts, ſuch conſent 
ing in writing, ſigned by ſuch attorney, and in the 
name of ſuch attorney, to ſue out proceſs, &c, or to 
proſecute, or defend any aGtion or proceeding in ſuch 
court, notwithſtanding ſuch perſon is not ſworn ar ad- 
mitted an attorney of fuch court. ME 

Seft. 11. Nothing in this a&t ſhall extend to awthoriſ: 
any Judge of any court of record, to admit any greater 
number of. attornies than by the ancient uſage of ſuch 
quart hath, % allowed. _ | Ws) 

el. 12. Ih any attorney or ſolicitor, to whom 

perſon hath been bound NICE for five years, or hw 
 YEATCS, ſhall die. before. the expiration of the term ; or if 
ſuch contract ſhall, by conſent, be vacated ; or if ſuck 
clerk be. diſcharged by any rule -or order of tbe court 
wherein ſuch attorney or ſolicitor ſhall. praQtiſe; then, if 
ſuch. clerk ſhall. by contra} be obliged to ſerve, and: hall 
ſerve accordingly as clerk, to any other attorney or foli- 
citor, during the reſidue. of the ſaid term, ſuch ſervice 
ſhall be deemed. good. 


Seda. 13. Every perſon, who ſhall be admitted an at- 
to ney. in. the ſaid, courts, ſhall, before he 'is admitted, 
'take and. ſubſcribe the oath following, inſtead of the oath 


| heretofore taken. 


Ow. 


I A. B. ds fwear, that I will truly and honeſtly demean 
' myſelf in the pratiice of an attorney, according to the beft of 
my knowledge and ability, A help me God. 


Seb. 14s Every perſon who ſhall be admitted a ſolicitor 
'in Chancery, or in any of the other courts of equity, ſhall, 
before he be admitted, take the oath following, v!z- 


I A, B: de favear,, that I will truly and honeſtly demean 
myſelf in. the pragice of | a ſolicitor, according to the beſt of ny 
knowledge and ability,  — | $0 help me Gods 


$2. Ii5. No.attorney or ſolicitor ſhall have more 


writing, | | a 
$48. 16. ' It ſhall be: lawful for| the prothonotaries © 
the Common Pleas, and the ſecondary of the __ 
Bench, and the-prothonotaries of the reſpettive courts 0 
the Counties Palatine,. and the great ſeſſions in Wales, to 
have, three, clerks at the ſame time ; and ſuch clerks, bar- 
ing ſerycd.a clerkſhip to any. of the ſaid prothonotaries, 0 
ſecondary, for. five. years may. be examined, admitted, 3 
inrolled attornjes/ of any: of the: courts-of law aforeſaid. 


| Sea. 17, If .any - fworm.-attorney- of -any of the faid 


courts of law » ſhall /knowingly an | willingly ,permit 6 


A T T 


other to proſecute! on defend any aQion. in his names. not 


| ſworn atiorney or ſolicitor, the perſon convicted 
_ {ha} be difable d to act, as an attorney, and. his 
admittance ſhall, be youd., int £1 9 dg ena 

$:2..18.. 1 be ebief clerk _of the King's Bench,/the. 
clerk of the warrants-10 the Common Pleas, the protho 
earigs of. the. Counties, Palatine, and ff.the great ſeſ- 
Gons in 1//a/gs, of their deputies, and ſy officers of the 


: 


{id inferior courts af law as.the Judges of the ſaid courts 
ſhall appoint, ſball,. without fee, inrol the, name of every 
__ who ſhall be; admitted in the ſaid courts, purſuant 
to this act, and the time when admitted, in an alphabeti- 
cal order z and the ſenior clerk of | the, Petty-bag Ofhice 
in Chancery, the King's Remembrancer of the Exche- 
quer, the chief. clerk of the Duchy Chamber of Lan a, 
the regilters of the courts of equity in. the Counties ala- 
tine, and of the great ſeſſhons of ales, or their deputies, 
and ſuch officers of the inferior courts of equity, as.the 
Judges of thoſe , courts ſhall appoint, ſhall, without fee, 
inrol the name of every perſon admitted a falicitor /in 
the (aid courts, and. the time when admitted, in alphabe- 
tical order 3 t which rolls all perſons ſhall have free acceſs 
without fee. | | 2247 oft reltg? 

429. 19. The admiſſion of an attorney may be writ- 
ten on parchment without any ſtamp, in caſe. be hath, on 
or before the firſt of 7u7e 1729, been ſworn and admined 
an attorney of any of the ſaid courts. ep 

$24, 20. Any.perſon who. ſhall be, admitted an attor- 


ney in the King's Bench, Common. Pleas, Exchequer, | 


Counties. Palatine, and great ſeflions in, Ha/es, may be 
worn, admitted, and inrolled a ſolicitor in all or any of 
the ſaid courts of - equityz without. any fee for the oath, 
or any ſtamp on the parchment,whereon ſuch admiſſion 
ſhall be written, if the Maſter. of. the Rolls, -two Maſ- 
ters of the Chancery, the Barons of the Exchequer, the 
Chancellor of the Duchy, of Lancafter, and the Judges of. 
the faid other courts of equity, ſhall, upon examining 
ſuch perſon, be ſatisfied that he is duly qualified. , 

$2. 21. Any perſon who ſhall. be admitted. a ſoli- 
citor in any of the ſaid courts of Chancery, Exchequer, 
Duchy of Lancafier, Counties Palatine, and great ſel- 
fions in //alrs, may, be ſworn, admitted, and, inrolled a 
ſolicitor in all or any of the ſaid other courts of equity, 
or in any inferior court of equity, without fee for the 
oath, or (tamp on the parchment, in caſe the Maſter of the 
Rolls, &c, ſhall be ſatisfied that he.is duly qualified. 

S:, 22. No attorney, ar ſolicitor. of- any of the ſaid 
courts ſhall commence or, maintain any aCtion for fees, 
diſburſements at law, or- in equity, till the expiration of 
one month aſter he ſhall deliver to the party, or leaye for 
bim at his dwellingehouſe,. or laſt place of abode, a bill 
of ſuch fees, &c. written. in a common. hand, and in 
Engliſh (except law terms, and names of writs) and: in 
words at length (except times and ſums) ; which, bill ſhall 
be ſubſcribed with the: proper - hand of ſuch. attorney or 
ſolicitor ; and upon application of the party chargeable 
by ſuch bill, or of any. other perſon. in; that bebalf au- 
thoriſed, 19 the Lord Chancellor, or the Maſter - of the 
Rolls, or to any of the eourts aforeſaid, or to a Judge or 
Baron of any of the ſaid cqurts, in which the buſineſs 
contained 'in-, ſuch bill, or the greateſt part thereof in 
value, ſhall be.tragſaRed.;'and. upon the ſubmiſſion of the 
faid party, or ſuch other perſon. authoriſed,, to pay the. 
ſum that upon taxation ſhall appear.to be due, it ſhall 
be lawful for the Lord Chancellor, &c, to refer 'the ſaid 
bill (though no ation or ſuit ſhall. be. then dependiog in 
ſuch court touching the fame). to be taxed by the proper 

cer, without any. money being, brought into court ; 


and if the attorney.or ſolicitor, or.the party chargeable by 
fuch bill, having due notice, negleft to attend ſuch tax3- 


on, the -oficer may [proceed. 40. tax, the | bill- ex arie 


(pending which reference.and taxation, no aQion ſhall be 
proſecuted touching the faid\demand), and-upon taxation 
of ſuch bill, the. -ſhall-pay.to the-at .or (olicitor, 
or to.any gerſon by him autboriſed, that ſhall have been 
Fen 8 cths taxation, \0v-as the. coprt. ſhall direQ, the 
a diſh, hall be. found due, ; which payment ſhall be 
ſhall *% tr the bill ; and in... default !thezeof TRI] 
- Vox. 1, No 9. enke.9y (94000 Gn 


»- 


_ "= 


| any court, of law; or equity 
. 


AT T 


 ſych, other. proceeding, at the eleQtian- of /the attorney 
| Ne as ſuch _—_ was before liable.to ay if - 
ſuch. taxatiog| it ſhall be found, that the attorney,or ſo» 
[igjtqe: all bave becn. over- paid, , be. ſhall refund; to. the 
POctp EMfed, Of 19, 207 perion. by him authoriſed, if pre». 
ſent at the ſettling thereof, . or. .otherwiſe-. as the- court. 
{hall direR, all the money that} the officer. ſhall certify-to 
have, been-over-paid ; and in default thereof,. the..attor+ 
ney or. ſolicitor thall in like. manner be liable to an at» 
tachment,, or proceſs of contempt, or ſuch other, pro», 
ceeding, at the eleCtion of the party, , as, he would. have 
been ſubjeR to, if this at had not. þecn made z ;and. the 
aid oor are. required. to award the. coſts of. ſuch taxa» 
tion, ;tQ ; 
the taxation, v2. if, the bill, taxed 'þe leſs by a ſixth part 
than the. bull. delivered, then the attorgey' or: ſolicitor is to. 
pay thei coſts ; but if it be-not leſs, then the court in their 
diſcretion ſhall charge the. attorney of client in regard to 
the reaſonableneſs or unreaſonableneſs of ſuch bills, 
_ . Seat. 23, If any perſon in his own, nameg.or- in the 
name of any other, ſhall ſue. out any writ ,or procels,. or 
Pproſecute, or, detend any action, ; ſyit, gr. proceedings. in 
| aforeſaid, as an attorney or 
ſolicitor, for gain or reward, without being admitted and: 
inrolled, he ſhall, for every ſuch offence, forfeit 50. ta 
the uſe of the proſecutor z and is made incapable to mains, 
tain or proſecute any aQion or ſuit, in any court of lay 
.or equity, for reward, | beTictit 34-4 {tt 12 2907 
\. Sef.-244 The penalties incurred by offengers. againſt, 
this aft, may be recovered by ation oF debt, &c. in any 
of the courts of. record at Heflmin/ler,, or of the Counties 
' Palatine, 'or, of great ſeſſions. in #ales, for offences com- 
mitted within the juriſdiftion of ſuch courts, or: at the 
aſhzes, or quarter-ſeſſions of the. peace, where ſuch of- 
fence ſhall be committed, 'by any. perſon who ſhall ſue for. 
the ſame within twelve months. aſter the offence, with 
ueble coſts; and ho {uch-ſuit or information ſhall be re- 
moved before judgment, or ſtayed by certtorari, &c, 
. $8. 25. Natbing in: this act, ſhall, extend to: the (ex- 
amination, ſwearing, admiſſion, of inrolment of. the. fix 


their offices, or the waiting clerks belonging to the faid 
ſix clerks, or the curlitors, or the clerks of the Petty» 
bag Offices, or the clerks of the \King's: cproner, and 
attorney in the court of King's Bench, or the filazers of 
the ſaid court,, or the filagers of the- court of Common 
Pleas at Hefimin/ler, or the attornies-of the court of ' the 
Duchy Chamber of Lancafler, or of the court. off Exche+» 
quer at. Cheſter, or of the courts of the lord-mayor and 
ſheriffs of London, 44 | 

Seft 26. Nothing in- this at ſhall extend to the ex- 


the, King's Remembrancer, Treaſurer's Remembrancer, 
Pipe, or Office of Pleas; in the- court- of Exchequer. at 
Weſtnin/ler'; but dc faid attornies ind clerks ſhall be ap- 
proved, ſworn, admitted; atd-praftiſe in the ſaid court of 
Exchequer, . or may practiſe .in- any other of the courts 
of record. before mentioned:z:/by and with the. conſent of 
ſome ſworn. attorney of fuch-court ; ſuch conſent tobe in 
writing, avd' ſigned by ſuch attorney; and. it ſhall 'be 
lawful: for'any perſon who ſhall-be admitted an at | 

or ſolicitor -in-.any of the ſaid ſeveral. courts, to acti 
and ſolicit-in'the ſaid reſpeQive offices, in-the ſame man» 
' ner as heretofore has been done. WY nl 

$28. 27. Nothing herein; contained ſhall extend to the 
examination, oc. of ſolicitors of the treaſury, cuſtoms, 
| exciſe, poſt-olias, alt; or Kamp-duties, or of any' other 


branch of his Majeſty's revenue, or of the ſolicitor of the 
city. of: Londen, or of the aſiſtant 40 the council for 'the 
| $ef4, 28. -T his a ſhall continue in force from the-firſt 
day of: Fiiney 11729; for nine years, and to the end of the 
'of parliament. - | 7, 

- Made perpttual by 30 Geo. 2. c..19. Tr 
Geo.-2. cape 18. ſet. 2. No attorney, ſoli- 
citors. or practgr, -in-any: court whatſoever, ſhall be Capays 
county3of that qiart; of: Great Britain called England, or 
the principality of my 3 ſuch time as he ſhall 


affoirs of the admiraky and navy. 1 
next | on 
ed, 75, + 
| By /oat. 
ble tq continue. or -be a Juſtice/of the peace, {within any 
—_—*_ 


paid: by the parties according to, the event of 


clerks of the court of Chancery, or the ſworn clerks in 


aminationy- &#c. . of the-attornies/or clerks of the offices of 


— — - 


A TT 


Entmuei n the buſineſs and praQtice of an attorney, ſoli- 
Citor, or proctor. Got le: Me 7s 12 ot Mr din 
6 Geo. 2. cap. 27. ſe. 4, Perſons qualified as 'men- 
tioned in' the aft, may, on or before the' laſt Uay of 
Michaelmas term, 17 33, be ſworn, admitted, and inrolled 
attornies'in the feveral courts,” TT ERIE HH kD 
+ Set, 2. Any perſon admitted an” attorney+«in' any of 
the courts of record at Wefminſler, ſhall be" capable' of 
being admitted to praQtiſe as an attorney in an inferior 
court of record, provided he be qualified according to the 
cuſtom of ſuch inferior court. wo POTS N65 
© Stat. 12 Geo. 2. cap. 23. fe. 4. And be it-enaQted, 
that, from and after 'the twenty-fourth' day of *Fune, in 
the year of our Lord 1739, the not fubſeribing e name 
_ of the attorney's clerk in court, or ſolicitor, on any! 
warrant that ſhall be made' out upon any writ, proceſs, 
or execution, ſhall not vitiate the ſame; but ſuch writ, 
prone and execution, and all proceedings thereon, 
all be as valid and effeCtual, ' notwithſtanding ſuch 
omiſſion, as if the ſaid recited 'a&t for. regulati 
nies and ſolicitors had not been made z provided the writ' 
whereon ſuch' warrant 'is' made [out he regularly ſub- 
ſcribed or” mdorſed according to the faid'a&t ; and every 
ſheriff or ſheriffs, or other officer, who ſhall make out any 
warrant upon any writ, proceſs, or execution, and ſhall 
not ſubſcribe or indorſe the name' of the -attorney, clerk 
it court, or ſolicitor, who ſaed out the ſame, ſhall forfeit 


- 
© 4 


the ſum of 54. to be aſſeſſed as a fine upon ſuch ſheriff, | 


. or other officer, by the courts 'out+ of which ſuch writ, 


rocefs, or execution ſhall iſſue ; ' one moiety thereof to | 


paid to his Majeſty, his heirs and ſuccefſors*; and the 
ether moiety to the perſon or perſons aggrieved by ſuch 
* omiſhon, | | 
Seat. 5. | 
aforeſaid, that from and after the ſaid twenty-fourth day 
of Fure, 1739, it ſhall and may be Jawful to and for 
every attorney, clerk in court, and ſolicitor, to write 
his bill of fees, charges, and diſburſements, with ſuch 
abbreviations' as are now--commonly uſed in the Englih 
language'; any thing in any former law to the contrary 
notwithſtanding. | | rok, 
$24.6. And be it farther {enated, by the authority 
aforeſaid, that from and after. the ſaid twenty-fourth day 
of Fune, -1939, the ſaid a&t of the ſecond of his preſent 
Majeſty, for the better regulation of attornies and oli - 
citors, or any clauſe, matter, or thing therein' contained, 
ſhall not extend to any bill of fees, charges, and difburſe- 
ments, that are now, or ſhall hereafter become | due from 
any attorney or ſolicitor, to any other attorney, or fſoli- 
Citor, or clerk in court; but that every ſuch attorney, 
ſolicitor, or clerk in 'court, may ufe ſuch remedies: for 
the recovery of his fees, charges, and diſburſements'/againſt 
ſuch other attorney'or ſolicitor, as'he might - have done 
before the 'making of the faid'/a&t, EV 1.9 
$8.7. And be it farther 'enaQted; that {in \cafſe any 
rfon ſhall, from and after 'the ſaid twenty-fourth day of 
Ns: 1739, commence or 'defend any.aftion, or ſue out 
any writ, proceſs, or ſummons, or carry on any-proceed- 
ings in the court commonly- called the 'County*Court, 
holden in any 'county in that part 'of Great' Britarn! called 
England, ' who is "not or | ſhall*'mot "then: he -legally ad- 
mitted an attorney or: ſolicitor,* according *to''the '(aid 'aQt 
in the ſecond year. of the reign of his- preſent Majeſty ; 
that ſuch perſon ſhall for-every ſuch offence forfeit the 
ſum of twenty pounds, to be' recovered with coſts, by any 


other perſon who ſhall ſue for the 'ſame-within twelve ? 
months next after ſuch offence ſhall'be committed, in any | 


of his Majeſty's courts'of record | \*i- (* 2 311,79 
"See. 8. And be ic enaQted, by the” authority aforeſaid, 
that any perſon, being one of the people''called Duakers, 
who may have'ſerved, or ſhall hereafter ſerve a clerkſhip 


with an attorney or ſolicitor, *and ſhall be:qualified as by | 


the ſaid aCt before is required, ſhall, upon taking his ſo- 
lemn affirmation, inſtead of the-oaths:thereby 'direted to 


be taken, before ſuch. Judges, and-others, who are hereby 


authoriſed and required to adminiſter ithe ſaid/affirmation, 


be admitted and inrolled-as an attorney-or' folioitor;/ as if 
*the ſaid a&t to, 


he had taken "the ſaid oaths ; any things i 
the contrary-notwithſtanding, 3 ts {anon 


And be it farther enaQted, ' by the authority 


x FT 


| 8:2: 5; And be" it farther ena@ted, by the authority 
\aforefaid, that from and after the twenty-fourtk day of 
' June, 1735, no Attorney or folicitor, who ſhall be a 
 ſoner in any 
btorrnog 0 pf 
| figemiefit in any gaol or priſon, of within the'limits, rules. 
or "liberties of ally Ml err 
-in"thE" tame of any other attorney or ſolicitor, ſue our 


aol or priſon, or within the limits, ry 
; afly gaol' of priſon, . ſhall during bis wi 


gaol or" prifon, in his own name; or 


any writ or proceſs, or commence or proſecute any ac. - 


[tion or ſuit in any courts of Jaw or equity ; and that all 


proceedings in ſuch ation fhall be void and of none ef. 


ket; and ſuch attorney or folicitor, ſo commencing or 
|profecuting any fuch ſuit as aforeſaid, ſhall be firuck-of 
the roll, and incapacitated from aQting as an attorney or 
ſolicitor for the future; and any attorney or ſolicitor per- 
' mitting or impowering any ſuch ' attorney or folicitor as 
'aforefaid to commence or proſecute any aQtion or ſuit in 
(his name, ſhall be ſtruck off the roll, and be incapacitated 
from acting'as an attorney or folicitor for the futore; - 
attor- | 


'Se. ro.' Provided nevertheleſs, and it is hereby far- 
'ther enaQted, by the authority aforeſaid, that nothing in 
this/ aCt contained ſhall extend, or be- conſtrued to ex-' 


'tend, to prevent any attorney or ſolicitor ſo confined ag 


aforeſaid, from carrying on, or tranfaCting any ſuit or 
ſuits commenced before-the confinement of ſuch attorney 
or ſolicitor as aforeſaid ; any thing in this a contained 
to the contrary notwithſtanding. | | 
- "Stat. 22 Geo.'2,” 6. 46." ſet. 3- And for the better pre- 
venting unqualified perfons from being admitted attornies 
'and ſolicitors, and for rendering the faid aC& of 2 Ge. 2. 
more effeQual for the purpoſes thereby intended; be it en- 


; ated, by the authority aforeſaid, that every perſon who 


(hall, from and after the firſt day of Fly, 1749, be bound 
by contraCt in writing to ſerve as a clerk to any attorney or 
ſolicitor, as by the ſaid af is directed, ſhall within three 


months next after-the- date of every ſuch contract, cauſe 
an affidavit to be made, and duly ſworn, of the aCtual 


execution of every ſuch contract, by every ſuch attorney 
or ſolicitor, and the perſon ſo to be bound to ſerve asa - 
clerk as aforeſaid ; and in every ſuch affidavit ſhall be ſpe- 
cified the names of' every ſuch attorney and ſolicitor, and 
of every ſuch perſon ſo-bound ; and their places of abode 
reſpeQtively, together with the day of the date of ſuch 
contraCt ; and every ſuch affidavit ſhall be filed within the 
time aforeſaid, 'in'the 'court where the attorney or ſolici- 
tor, to-whom every ſuch perſon reſpeQively ſhall be bound _ 
a5 aforeſaid, hath"been' inrolled! as 'an' attorney or foli- 
citor, with the refpeRive officer or officers, 'or his or their 
reſpeCtive deputy or. deputies," in the reſpeCtive courts 
herein after mentioned, who ſhalt make and ſign a me- 
morindum or mark of the day. of filing every ſuch afſida- 
vit, at"the back, or at the bottom thereof. + | 
Seffi 4. And'be'it farther enaQted, that no perſon, who 
ſhall after" the”ſaid*firſt of 'Fuly become bound as aſore- 
faid, ſhall-be admitted and inrolled an attorney or folt- 
citor in#tiy c0utt in the a&t' mentioned,” before ſuch affi- 
davit, ſo'marked''by the proper officer as' aforeſaid, ſhall 
be produced nd" optnly read in' fuch court, where ſuch 
perſon ſhall be admitted and inrolled an attorney of ſ0- 
licitor, / © 0:41 EIT: og HT IPSS LIPes i oth. | 
'Ser2. 5.) Aria it is hereby enafted and declared, that 
the ſeveral perfons following ſhall be deemed and taken 
t6-be the proper '6fficers for filing ſuch affidavits, in the 
reſpeQive courts herein” after mentioned (that 1s to ſay) 
in the high''court of Chancery, the ſenior clerk of the 
Petty-bag Office, ' or his deputy; in the court of King's 
Bench, the chief Ulerk of that court, or his deputy; 
the court of Common Pleas, \the clerk of the warrants 
that' court, or his'deputy3 in the covrt of Exchequer, a 
King's Remenibraiicer'of that'court,*6r his deputy 3 1" : 
court of the 'DuchyChainber of Zanca/ter at rt 
the chief clerk of «that court, 'or hjs deputy ; and in the 
ſeveral Counties Palatine'of Chefter, | Lanca/ter, and Dur” 
ham the reſpeAive'prothonotaries of the fad Countics * © 
late; and their reſpeQve deputies ;' and in the 136 : 
courts'6f the'preat ſeffions of 7/2er;the reſpeRive protne” 
notaries bf the ſaid courts; and their; refpeCtive deputies. 
118426, And''be it fircther nad that cvery ſuc 


| officer or officers, "or their 'reſpeQive Yeputy or deputie* 


filing 
NY 


A *# T 

filing ſuch affidavit as aforeſaid, ſhall keep a book, 
wherein ſhall be entered the ſubſtance of fuch affidavit, 
ſpecifying the names and places of abode of every ſuch. 
attorney or ſolicitor, and clerk, or perſon bound as afore- 
aid, and of the perſon making ſuch affidavit, with the 
date of the articles,” or, contract in ſuch affidavit" tobe 
mentioned, and the days of ſerving and filing every ſuch 
affidavit reſpeRively ; and every ſuch officer or officers, 
' or his or their deputy or deputies, ſhall be at liberty to 
take, at the time' of fling "ſuch affidavit, the ſum of 
two ſhillings and fix.pence, and no more, as a recom- 

ce for his trouble in filing ſuch affidavits, and prepar- 
Lo nd keepigg ſuch books as aforeſaid, and which aid 
books ſhall a2 may be ſearched in office hours, by any 
perſon or perſons whatſoever, without fee or reward. 

$:2. 7. And be” it farther enacted, that from and ' 
after the ſaid firſt day of Fuly no attorney or ſolicitor 


ſhall take, have or retain any clerk © who fhall become | 


bound by contraQ in writing as aforeſaid, after ſuch at- 
| torney or ſolicitor ſhall haye diſcontinued or left off, or" 


during ſuch time as' he ſhall not aQtually praftiſe as, or | 


carry on the buſineſs of an attorney or ſolicitor. 

$:4.8. And be' it - farther enacted, that every perſon 
who ſhall, from and after the faid firſt day of uy, 
become bound, by contraCt in writing, to ſerve any at- 
torney or ſolicitor, as by the ſaid aCt is direQed, hall, 
during the whole time and term of ſervice, to be ſpeci- 
Red in ſuch contra, continue and be actually employed 
by ſuch attorney of ſolicitor, or his or” their agent. or 
agents, in the proper buſineſs, praCtice, or employment 
of an attotney or ſolicitor, Te NT Oe Og IE 
| $28. 9. Provided wr 6y arid it is hereby enaQted, 
if any ſuch attorney or ſolicitor, to or with whom any 
fuch perſon ſhall 'be bound, ſhall happen'to' die before the 
expiration of ſuch term, or ſhall diſcontinue or leave, off 
ſuch his praQtice as aforeſaid, or if ſuch contraCt ſhall b 
mutual conſent 'of the parties be cancelled, or 'in cafe 
ſuch clerk ſhall be legally diſcharged by any rule or order 
of the court wherein ſuch attorney or ſolicitor ſhall prac- } 
tiſe, before the expiration of ſuch term, and ſuch clerk 
ſhall in any of the faid caſes be bound by another con- ! 
tract, or other contras_in' writing to ſerve, and ſhall] 
accordingly ſerve in manner herein before mentioned, as! 
clerk to any other ſuch praftiſing attorney or attornies, ſo- 
licitor or ſolicitors 'as aforefaid reſpectively, during the re-' 
fidue of the'faid term of five years ; then ſuch ſervice 
ſhalt be deemed” and taken tobe as good, effeftual, and 
available, as if ſuch clerk had continued to ferve as'clerk. 
for the ſaid term, to the ſame perſon to whom he was 
originally bound, ſo as 'an' affidavit be duly made and 
filed of the execution of ſuch ſecond or other contraCt or 


ws 1 


, 2s aforeſaid, or permit or ſuffer his natne to'be any 


unqualified 
unqualified perſon or” perſons, '*theteby- to'ehable him'or 
them to appear, aCt or praFtiſe in any reſpeCt'as un" attvr- 
ney or ſolicitor, knowing him. not to be” duly* qualified as 
aforefaid, and complairit ſhall be'made'thefreof in a ſumi- 
mary way to the court from whenee any ſuch proceſs did' 
; ifue,” and proof made* thereof ' upon oath;/ to the ſatiſ= 
faction of 'the court,” that fuch fworn/attorney'of folicitor 
hath offended therein as gforefaid';. then;-and in'ſuchi caſe; 
pot ſuch attorney or ſolicitor ſo 'offending ſhall be ſtruck 
off the roll, and for ever after diſabled” from/pratiGng as 
an attorney or ſolicitor ; and'in that caſe; and' upon ſuch 
complaint and proof: made as aforeſaid, it ſhall and may 
be lawful to and for the faid court” to commit ſuch 
unqualified perſon, fo aQting or pradtifing as aforeſaid, to 
the priſon 'of the ſaid court, for any time not exceeding 
one year. L108 IM $E 930hak 26. Laifhares nigh 
| See. 12. And whereas frequent delays; inconvenien- 
cies, and unnecefſary expences ariſe and happeri, as well 
to pariſhes as private perſons, by the miſmanagement and 
unſkilfulnefs 'of 'perfons employed as folicitors or agetits 
at the ſeſhons held for the ſeveral' counties, 'tidirigs, di- 
viſions, cities, towns corporate, and ' other plates of this 
xingdom, who have'never been'regilarly bred to thelaw, 
and being ignorant of the forms and' operations ' thereof, 
offenders. againſt the laws of the land" have' frequent]! 
eſcaped with impunity: for remedying therefore of th 
mconveniencies, be it 'enaRted by'the authority aforeſaid, 


made. uſe, of upon the account,' or for the -profit "of my 


that” from” and "after the wo day of September," which = 


will be in- the year of our Lord 1749, no perfon whiat- 
ſoever ſhall aft as a dolicitor, "attorney, ' or agent, or > ſue. 
out'any proceſs it a general quirter-ſeſſions *of 'the"PEace, 
for any county, riding, diviſion, city, town corporate, 
or other place within this -kingdom, either with reſpect 
to matters of a criminal or civil nature; - unleſs ſuch per- 
ſon ſhall 'have been heretofore” admitted! an- attorney of 
one of his Majeſty's courts of record at We/tminſler, and 
duly inrolled purſuant to an aQtmade'in the ſecond year 
of ' his preſent Majeſty's reign (entitled; 'an' a& for the 
better regulation'of attornies ant ſolicitors) ;'or unleſs ſuch 
perfon ſhall hereafter be admitted/ an attortiey, and in- 
rolled as aforeſaid by virtue of this at; or ſuch other law 
as ſhall be then -in' being, and unleſs ſuch-tperfor ſhall 
continue ſo entered? upon the roll at [the time of ſuch 
aCting in the capacity as aforeſaid; but all znd every perſon 
or perſons reſpeQively, who ſhall [ſo Qt, not{being ad- 


mitted and'inrolled'as aforeſaid, ſhall be'ſubjeR and liable © 


to a penaity of fifty pounds z ito be recovered by aCtion of 
debt, bill, plant, or *information, in''any of the courts 


contrats, within the time, and in like manner, as is | of record "at Fe/tmin/ier, by any perfor or! perſons *who 


before dire&ed concerning ſuch original contraft, 

Se. 10. And be Ie farther enaQed, that every' per=- 
ſon, who'from and after the faid firſt day of Fuly ſhall 
become bound as a'clerk'as aforeſaid, ſhall, before he be 


' | ſhall ſue for- the ſame within® twelve months after + the 


offence committed; *with treble"coſts of ſuit't and'if any 
attorney'or attornies ſhall permit' and ſuffer-any perſon or 
perſons whatſoever, not'being admitted and inrolled- as 


admitted an — or ſolicitor according to the faid aft, aforeſaid,” to make*uſe {of his orftheir name or names re- 


cauſe an affidavit of himſelf, or ſuch attorney or ſolicitor 
to whom he was bound as aforefaid, to be duly made and 
fled with the proper officer herein before ſor that purpoſe 
appointed, that he hath aCtually and really 'ſerved and 
| hath been employed® by ſuch practiſing attorney or attor- 
nies, ſolicitor or ſolicitors to whom he was bound as 
aforeſaid, or his or their agent or agents, during the faid 
whole term of five years, according to the true intentand 
Meaning of this aft. | DES ETTRIRAT IBT 46 [jt 
ve. 11, And whereas divers perfons, who are not exa- 
mined, worn, or-admitted to a as attornies or lolicitors 
Many court of Jaw-or equity, :do, in conjunCEtion. with, or 
by aliſtance or connivance.of certain/{worn attornies and 
bolicitors, and by. various ſubtile | contrivances, intrude 
% emſelves into, and aQ *and praftiſe' in the office and 
- bulineſs of attornies and folicitors, to'the great. rejudice 
.nd loſs vf many bf His, Majefty's abjes," and the ſean- 
al of the profeſſion of” the Jaw ; be it therefore'enaQed, 
"that from and after the 29th day of Seprembir, which 
on the year of our Lord 1749, if any ſworn' at- 
<omey or 'ſalicitor” ſhall 'a&t as agent for any perſon or 
Ferfons not tuly qualified to act a5 an attorney or ſolicitor 


. 


ſpectively, in- the courts of general or quarter-ſeſſions 
"aforefaid, ſuch GT or attornies- reſpectively, 'ſhall- be 
ſubje& and liable to a like penalty of filty pounds, to be 
recovered in' manner aforeſaid.” ' oe | £38k 
''« Seft, 13. Provided always, that: nothing herein con- 


'taitied ſhall extend, or be conſtrued to. extend, »ta deprive | 


the attornies of the'duchy of Lanca/ter; or of the / counties 
| palatine of Chefter, Lancafter, atid Durham, ſrom. aQting 

within their reſpeRive juriſdiftion. - -i- + [Fol a 
$24. 14. And, to the! end that juſtice 'may be impar- 
tially adminiſtered in the ſeveral general or-quarter-feflions 
of this kingdom, be (it farther enaQed by: thei avthority 
aforeſaid,” that no-'clerk of | the/peace” or” his\'deputy, nor 
any 'iinder ſheriff 'or his deputy-ſhallyfrom and after the 
faid 2th day of September, aft 4s a (dlicitor;" attorney. or 
agent, or- ſue-out any iproceſs, 'at anygeneral-or quarter- 
ſeſſions of the peace tobe held for ſuch county, riding, 
diviſion, city, towty Set yarnnh or other place: within this 
kingdom, where 'he” ſhall/execute the office: of clerk of 
the peace, or deputy' clerk of: the- peace, under- ſheriff or 
deputy, on any preterice whatſoeverz«but if' any clerk of 
the peace or-his'deputy, -or any. under-theriff or his 'de- 
| 6 puty, 


rſon or perſotis, or ſend any proceſs-to ſuch 


nw 
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Puty, ſball preſume to act as a folicitor, attorney, or agent 
as toreſaid, luch clerk of the peace or his deputy, under- 
. ſheriff or his deputy reſpe&ively, ſhall be ſubje&t and 
liable to a like. penalty of fifty pounds, to be recovered in 
manner aforeſaid. 8. PN CRE Y 
_ $23. 15-. And whereas ſeveral perſons bave been bound 
by. articles in writing to attornies of one of his Majeſty's 
courts at 1/:/imin/ler, to ſerve them as their clerks for the 
term of five years, which attornics have died before the 
expiration. of the faid five years,.,and. aſter their deaths 
ſuch perſons ſo bound have ſerved the remainder of the 
faid term with ſome other attornies of the ſaid court, but 
have neglected to enter into articles with .the ſaid other 
attornies for the remainder of the term of five years ; and 
therefore doubts have ariſen, whether ſuch perſons could 
be admitted attornies of any of his Majeſty's courts, by 
reaſon that ſuch ſervice was not ſtriftly in purſuance of 
the direction of the before mentioned aCt ; be it there- 
fore enacted and declared by the authority aforeſaid, that 
all ſuch perſons, who ſhall have been ſo bound as aforeſaid 
for the term of five years, to attornies of any of his 
Majeſty's courts at H/e/tmin/ter, which ſaid attornies ſhall 
have died before the determination of the ſaid term, if 
ſuch perſons ſhall afterwards, and hefore the 25th day of 
March 17149, have ſerved the reſidue of the ſaid term of 
five years with other attornies of one of his Majeſty's ſaid 
courts, though without entering into any articles ; ſuch 
<——_g having ſo ſerved during the term of five years, 

all and may be admitted attorfiies in any of his Ma- 
jeſty's courts at JYe/tminfler z any thing in the faid aQt 
contained to the contrary in any wiſe.notwithſtanding. 

Se. 16. And be it farther enacted by the authority 
"aforeſaid, that any perſon, who ſhall have been admitted 
a ſworn clerk in the office of the fix clerks of the court 
of Chancery, or ſhall have been bound by contract in 
writing, to ſerve as a clerk for and during the {poce of 
five years, to a ſworn clerk in the ſaid office, and for and 
during the ſaid term of five years ſhall have continued, in 
ſuch ſervice, or ſhall have continued in ſuch ſervice for 
the ſpace of three years or more, and ſhall have been 
admitted a writing clerk, and ated as ſuch during the 
reſidue of the faid term of five years, may be examined, 
ſworn, admitted, and inrolled as a ſolicitor, in the fame 
manner as ſolicitors in courts of equity are by the ſaid 
act required to be examined, fworn, admitted, and in- 
rolled ; any thing in the faid aCt to the contrary notwith- 
ſtanding. + | | 

Se. 17. Provided alſo, and it is hereby farther en- 
acted, that if any ſworn clerk in the faid fix clerks of- 
fice, with and to whom any perſon hath been, or ſhall 
be bound by contract in writing as aforeſaid, to: ſerve as 
a clerk for the term of five years, ſhall happen to die be- 
fore the expiration of the ſaid term. of five years; or if 
ſuch contract ſhall, by mutual conſent of the parties be 


vacated ; or in caſe ſuch clerk be legally diſcharged by any 


rule or order of the ſaid court of Chancery, before the ex- 
piration of the ſaid term of five years; then, and in any 
of the ſaid caſes, if ſuch clerk ſhall by contract in wri- 
ting be obliged to ſerve, and ſhall accordingly ſerve as a 
clerk to any other ſworn clerk in the ſaid fix clerks of- 
fice, or to any ſolicitor who ſhall be ſworn, admitted, 
and inrolled, purſuant to the ſaid at of the ſecond year 
of his preſent Majeſty, during the refidue of the faid term 
of five years ; then ſuch ſervice {hall be deemed and taken 


to be as good and effeCtual, as if ſuch clerk had continued | 


to ſerve as clerk for the term of five years -to-the ſame 
perſon to whom he was originally bound by contract in 


writing at aforeſaid. | | 
Se#. 18, Provided always, and -it is hereby farther 


enacted by the authority aforeſaid,.that no- ſworn clerk | 


in the ſaid ſix clerks office ſhall have more than -two 
elerks at one and the ſame time, including the clerk who 
| hall be entered on the roll kept by the Maſter of the Rolls 
or his fecretary, for that, purpoſe, | | 

$:8. 19. Provided allo, and it.is hereby farther declared 
and enacted by the authority aforeſaid, that not hing in 
this a&t contained ſhall extend to. the- taking or binding, 
_ exaniination, ſwearing, admiſſion, -or inrolment of the 


attornies, or clerks of the officers of the King's remem: }of the 
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brancer, treaſuger's remembrancer, fine or 6 ; 
the court of Exchequer at We/tminfer for ace ge 45 
but the attOtnics and clerks of the ſaid reſpeClive offices 

(hall and may, be taken, bound, approved, ſworn, ad. 
mitted, and pradtiſe in the ſaid court cf Exchequer in 
like mannet as they ufually have been, and might Po 
done before the making of this aft, aud may praQtiſe in 
any other of the courts of reco.d before memioned, in 
the name and with the confeat of ſome ſworn attorne 

of ſuch court, ſuch conſent. being..in writing, and rai 
by ſuch attorney as aforeſaid, in the manner as thi y have 
_ been, and might have done. before the making of 
this at 3 any thing herein contained to the contrary not- 
withſtanding. | 6 Re | 
0 23 Gee. 2. c. 26. ſef?. 15. And whereas by an 
act of parliament made and paſled in the ſecond year of 
the reign of his preſent Majeily, (entitled, an aCt for the 
better regulation of attornies and folicitors) it was enacted 

that from and after the firſt day of December 1730, any 
perſon who ſhould be ſworn, admitted, and inrolled to be 
an, attorney in any of his Majeſty's courts of King's 
Bench, Common P.eas, Exchequer, counties palatine of 
Cheſter, Lancaſter, and Durhim, and great ſeſſions in 
Wales, as is therein direted, might be ſworn, admitted, 
and inrolled to be a ſolicitor in all or any of the courts of 
equity in the ſaid aft ſpecified, without any fee for the 
oath, or any ſtamp to be imprefied on the parchment, 
whereon ſuch admiſſion ſhould be written, if the Maſter 
of the Rolls, two Malters of the Chancery, the Barons 
of the court, of Exchequer, the Chancellor of the duchy 
of Lancaſter, and Judges of the courts of equity, in 
the ſaid «Ct mentioned, tor the time being, or any of them 
reſpeCtively, ſhould, upon examination of ſuch attorney 
touching his fitneſs. and capacity to aC&t as a ſolicitor in 
courts of equity, be ſatisfied that ſuch attorney is duly 
qualified to be ſo admitted ; but there being no proviſion 
made in the ſaid. in part recited a, for admitting per- 
ons (who had, been, or ſha!l be ſworn, admitted, and 
inrolled ſolicitors of any of the courts of equity in the 
laid act mentioned) attornies of any of his Majeſty's 
courts of law therein mentioned, although ſuch folicitor 
ſhould be duly qualified in all other reſpetts ; wherefore, 
and to ſupply ſuch omiſſion, be it enaCted by the authority 
aforeſaid, that from and after the ſecond day of ay, i750, 
any. perſon who hath been already, or,who at any time or 
times hereafter ſhall be ſworn, admitted, and inrolled a 
ſolicitor in any of his Majeſty's courts of equity at H#/- 
minſter, in ſuch manner as by the faid act is direCted, may 
be ſworn, admitted, and inrolled to be an attorney of his 
Majeſty's courts of King's Bench or Common Pleas at 
WWe/tmin/ler, without any fee for. the oath, or any ſtamp 
to be impreſſed on the parchment whereon ſuch admiſſion 
ſhall be written (his having been ſworn, admitted, and 
inrolled a ſolicitor.in any of the courts of equity afore- 
mentioned notwithſtanding) it the Judges,of the ſaid courts 
of King's Bench or Common Pleas for the time being, or 
any of them reſpeCtively, ſhall, upon, examining ſuch (a- 
licitor touching his fitneſs and capacity to aCt as an at- 
torney in. the ſaid reſpective courts, be fatisfied that ſuch 
ſolicitor- is duly qualified to be ſworn, admitted, and in- 
rolled-an attorney, purſuant to the faid in part recited 

at, and other the laws now in force;concerning attornies 
and ſolicitors. | ſt 295- 108521 


2. Orders of the Fudges in relation to attornits. 


In the reign of Queen Anne, the following orders wer? 
made by the Judges in relation to attornies, via, 


De termino ſan&i Michaelis amo regni doming Ann, 
Nunc Regine Angliz, &c. tertto, | 


" Whereas, divers complaints have been made to us 
that many .attornies and clerks of the ſeveral courts it. 
Weſtminſter are not admitted of the: inns of courts, or 
Chancery, according ta ancient courſe and uſages! by 
which they. might, be reſorted ta, and bulineſs of law 
better managed, to the greater caſe of the Queen's ſubjeRs? 
the negleCt whereof Is, 49;ihe great detriment nd lr94 
ieties of the i inconvenie 
cieties of the ſay, and divers. ioconteneet 


f 
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Ooliſh a remedy r the future, 


-- ordered by. the Judges of the ſe 
Queen's Bench i Common P leas, and the 
court of Exchequer at Weftminſ/ter, ; | 
clerks of the ſaid courts, not already admitted into one 
of the inns of court, or Chancery, ſhall procure.them- 
ſelves to beadmitted into one of the ſaid inns.,of court, 
(if thoſe honourable ſocigfies ſhall pleaſe to admit them) 
or into one of the inns of Chancery, before the end of 
Trinity term now next enſuing, and take chambers there, 
- (if conveniently they may be had) or elſe, that they take: 
lodgings in ſome convenient place near the ſaid inns, and, 
leave notice in writingy with the butler or porter of ſuch. 
:nn, whereof they are admitted, where their lodgings or 
habitations are ; (except ſuch perſons who, are, or ſhall 
be hereafter, inhabitants or hou Os 1/6 in London, Weft- 
minſter, Southwark, or the ſuburbs thereof, and liberty of 
the Tower of London and St. Catharine's there) and (uch 
who are ſworn attornies of any courts within .the {aid 
cities, towns, and liberties. 


al courts. of 
ons of the 


no perſon whatſoever ſhall be ſworn an attorney, /or' 
admitted or entered a clerk of any of the ſaid courts, or' 
offices thereunto belonging, (except the perſons before ex- 
cepted) unleſs firſt admitted of one of the inns aforeſaid, 
and bring and produce at the time of his being ſworn an 
attorney, or admitted or entered a clerk as aforeſaid, .a 


certificate under the hand of the treaſurer, or principal of 


the inn, whereof he is admitted, which they ,are reſpec-: 
tively to give without being paid any thing for the ſame,' 
teſtifying ſuch his admiſſion ; which certificate every at-| 
torney or clerk, ſo ſworn of the faid court of Queen's 
Bench, ſhall deliver to' the ſecondary of the. ſaid court; 
and every attorney or clerk ſo ſworn of the ſaid, court, of 
Common Pleas, ſhall deliver to the clerk of the warrants, 
of the ſaid court; and every clerk of the ſaid; court fo' 
admitted or entered, ſhall deliver to the reſpeCtive protho- 
notaries, of whoſe office he ſhall be admitted ; and eyery 
attorney ſo ſworn of the ſaid court of Exchequer, or clerks 


ſealed in any of the offices belonging to the ſaid court, 


ſhall deliver to the Queen's remembrancer, or his deputy 
for the time being, to be by the ſaid reſpeQtive. officers 
filed, before the name of ſuch attorney. ſhall be entered 
into the roll of attornies, or ſych clerk admitted, . entered, 
or ſealed as aforeſaid: unto which file. of certificates the 
reſpeQive treaſurers and principals of the ſaid inas of court 
and Chancery ſhall or may from time to: time reſort, as 
ac, ſhall ſee cauſe, without paying avy thing for the 
þ | 


And is is farther ordered, that no attorney already 
lworn, or clerk already admitted, entered.,or ſealed, or 


vhich beteafter ſhall be ſworn, admitted, entered or ſealed, 


and which are or ſhall be admitted into any of the ſocieties 
aforeſaid, ſhall put himſelf out of he OT Oee he 
18, or ſhall be admltted, until he be admitted of ſore 
Ather of the ſaid ſocieties, and deliver. to the treaſurer, or 
fancpal of ſuch ſociety whereof he firſt was a mem- 
vers 2 certificate in writing, ſigned by; ſuch, treaſurer,,..or 
pnncipa], teſtifying his being admitted of ſuch other. ſo- 
aw (except ſuch -perſon ſhall totally , leave off the 
Ty _ \ e law as an attorney, or clerk. in,any of the 
urts, \ 
And whereas by the uſage, cuſtom, or orders. of the 
2nns of Chancery, the members: thereof were obliged to, 
and did come into commons, and continue therein, ac- 


cording to the orders of ſuch ſociety, to- their great, eaſe. 


" tranſating their cauſes one with another, and.,much 
benefit to their clients. But o* wagon" or a great 
number, of the ſaid attornies and; clerks, have. neglefted 
to come into commons, or continue. therein,, according 
: the reſpeftive orders of |the ſaid inns. of Chancery, to 
<preat decay and detriment of theſe ſocieties : 

8 farther ordered, that, from the.end; of, this preſent 
the attormes and clerks which now are, or ſhall. be 

--— into any of the inns of Chancery, do and ſhall 
come into and continue in commons for the time or times, 


_ The orders of ſuch ſociety, whereof they are or ſhall 
"Vox, 1 * xe are, or ſhall be ordered,, limited -or ap- 
"qe ts I9 . 


CT 


; for prevention whereof, and 40; 


that all attornies and |.an 


pointed for them fo-.to do. And in caſe any attorney of 
clerk aforeſaid ſhall offend againſt this rule -or any patt 
thereof, ſuch attorney ſhall be put out. of the- roll of at- | 
pr, and ſuch clerk | ſo. offending ſhall be diſcharged 

d diſplaced from ſuch offices:to-wbich-he belongs, until 
he or. Oey Bos obedience-to this order.; and the ſevoti- 
dary.of the ſaid court of Queen's Bench, and the reſpeQive 

othonotaries and clerk of the warrants of the- court of 

mmon Pleas, and.;the Queen's remembraneer - of the 
court of Exchequer, or bis deputy for the time' being, and 
all other officers ,whom it may concern, are hereby. re- 
quired to give obedience to this order; and fee that the 
ſame (as. to themſelves)-be truly obſerved. 

And for the,more effeftual -and better putting it exe- 
cution this order, and that it may procure the good bereby 
defigned and intended ; £1" 2 ap [07906] 

It is hereby farther-ordered,-that-the reſpeQive trea- 
ſurers, and the. principals of (the inns-of Chancery, and 
the ancients, rulers and governors of the ſame, -do and 
ſhall from time to-time, by. ſuch ways and means as they 


AT T 


- ſhall ſee fit and convenient, procure and get a It - of the 
And it is farther hereby ordered, that. for the future 


names of ſuch attornies-and clerks of the ſaid reſpeQtive 
courts, who are not admitted -of any of. the ſaid inns of 
court .or. Chancery ; which liſt the ſaid treaſurers and 
principals, ancients, rulers, and governors -ſhall yearly, 
in Michaelmas term, deliver unto the right honourable 
the Lords Chief Juſtice, and Lord Chief Baron of the 
ſaid reſpeCtive courts-for the time being, tothe intent the 
offenders, againſt this ,order may +be compelled to give 
obedience. to the;:ſame. | 
And it is, alſo, hereby farther ordered, that the ſaid trea- 
ſurers, | principals, ancients, rulers, and governors in like 
.manner,., procure.and get a:liſt. of the names of ſuch per- 
ſons as take upon them to pradtiſe .as attornies or clerks, 
in-any of the faid courts, who are neither ſworn attornies, 
or admitted, entered, or-ſealed clerks, in. any of the offices 
of the. faid courts ; whichliſt is.to-be deliverced-as above, 
to the intent that, ſuch-offenders. may be proceeded againſt 


in ſuch. manger as.ſhalt be thought -fit. 


. Holt, Fo. Blenetowe, 

ho. Trevor, '#H. Gould, _ 

Edw. Ward, RK. Tracy, 

| - 1d. \Newll, * Tho."Bury, * 
Fobn 'Pawell, Ro. Price, 


Littleton Powis, F. Smith. 


For other. matters. relating. to attornies, viz. their prl- 
vileges ; how puniſhable for miſdeameanors, offences, and 
errors ; . their remedies for- their fees and 'diſburſements ; 
the. regularity of their proceedings, &c, &c, ſee a ſmall 
treatiſe intitled, The Law of Attornies and Solicitors, fo)d 
by the Bookſellers, Price 2 5.6 4. | 


AAttozney,of the-duchy court-of Lancafter, '{ Accwrnatus 
curig ducatus Lancefirie) : Is the: ſecond officer: in that 
court z and ſeems for his ſkill in law to-be- there placed 
as aſſeſſor to, the; Chancellor, .and choſen for ſome- ſpecial 
truſt repoſed in:him, to deal: between the King and his 
tenants, Cool gh  W 

Attoznep , of. the court\.of--wards-and .liverief, -(Artur- 
| natus regis in curia wardorum et liberaturarum ) *Was the 
third ofticer.in-that court : at his admiſſion into the office, 
_he took an cath before the maſter of the ſaid court, well 
and truly to ſerve.the Kipg, &c. But the court of wards 
and liveries, being taken .away*by fat. 12 Car. 2. c 24. 
this office .is. ao gone. © Cowell, ed. 1727. © PTL 

Attoanep gepersl,:- Is: a great -officer- under the* King, 
.made. by letters-patent. -It is his office /to-exhibit' infor- 
mations, and proſecute for the crawn-in-matters criminal ; 
and to-file bills in the Exchequer, for anything concerning 
the King in inheritance or profits ; and others may bring 
bills - againſt the. King's attorney. His -proper place in 
court, .upon . any ſpecial matters of a" criminal nature, 
wherein -his- attendance is 'Tequired, is under.the judges, 
on. the. left band of- the _<tlerk- of 'the crown : but this is 
.ovly. upon ſolemn and extrordinary occaſions ; for uſually 
he-does - not; fit there, but-within the bar in the face of 


6 court, _ | 
| M m m Attozument, 


A TFT : 
Attozmment, / Attornamentum, from ' the Fr. tourner, 
to turn) Signifies the tenant's acknowledgment of a new 
ford ; as when one is tenant for life, and he in reverſion 
rants his right to another, it is neceſſary that the tenant 
r life agree thereto, which is called attornment; without 
which nothing paſfes by the grant ; for otherwiſe he that 
buyeth any lands or tenements which are in the occupation 
_ of a th rd perſon, cannot get the poſſeſhon. | But fee 
27 Hen. 8. &: 16. The words uſed in attornment are 
ſet down by Lytrleton, lib. 3. c. Attornment, viz. 1 agree 
to the grant made to you, &c. or, more uſually, Str, 7 at- 
torn to you by force of the jo grant, or, 1 become your 
tenant, or elſe deliver unto the grantee a penny by way of 
attornment. In the ſame place may be ſeen divers other 
caſes, whereunto att:yament appertaineth, and that it 1s 
the tranſpoſing thoſe duties the tenant owed to his former 
lord unto another, and is either by word, or by aCt, &c, 
Attornment is alſo voluntary or compulſory, by the writ 
termed fer gue ſervitia, Old Nat. Brev. fo. 155. Or 
ſometimes by diſtreſs. F..N. B. fo. 447. » Laſtly, attorn- 
ment may be made to the lord himſelf, or to his ſteward 
in court. Kitchin, fol. 70. There is alfo attornment in 
deed, and attornment in law. 6 Co. 113. Attornment in 
law is an aCEt, which though it be no. expreſs attornment, 
yet in intendment of law is all one. Covell. 
Attornment, ſays Chief Baron Gilbert, is the conſent of 
the tenant to the grant of the ſeigniory or the reverſion, 
putting him into the poſſeſſion of ſervices due from ſuch 
tenant. The reaſons are threefold, 1ft, from the ancient 
feudal law, when the ſeigniories ſubſiſted in their ancient 
clans, they uſed to be continually contending with each 
other, and it was frequent in thoſe times to make peace 
upon amicable conceſhons to each other ; but if upon 
ſuch grants they ſhould have ſabjeQed any feudaries to 
the other lord, it might have been to the infinite prejudice 
of ſuch tenants ; for though ſuch contending lords might 
agree, yet the grudge might continue to the tenants, and 
therefore the policy of that old law was, that their fealty, 
was not to be carried over to any other without their conſent, 
from whom they might expeCt oppreſſion rather than pro- 
teCtion ; 2dly, that the tenants might know to whom the 
rents and ſervices were due, and to diſtinguiſh the lawful 
diſtreſs from the tortious taking of his cattle; and this 
reaſon was ſo prevalent, that when the law gave a free 
alienation in reſpect of the ſuperior lord, yet the tenant's 
right of attornment continued unaltered ; 3dly, that by 
the tenant's lawful payment of ſuch ſeigniory 6r reverſion, he 
might be put into poſſeſſion of ſuch ſeigniory or reverſion ; and 
that by the payment of ſuch rents, and doing ſuch ſer- 
vices, which anciently lay in going to the wars with their 
lords, and plowing their grounds, all men might know in 
whom ſuch rights were veſted ; and here the moſt general 
rule is, that the tenant cannot alter the grant, but only 


attorn to it, and by ſuch attornment can make no variation | 


in the grant itſelf; for the tenant has no right to the re- 
verſion, and therefore cannot alter the diſpoſition of it one 
way ©r the other, - but he has right to the poſſeſhon, and 
therefore can put whom he pleaſes into that pofſeſſion 
' which he has in him. Gb. Treat. of Tenures, 75, 76. 

Attornment was a large head in our Common law ; but 
much of this learning is now of very little uſe; for it is 
enacted by | ts 

Sta. 4 Ann, c. 16. ſed. g. that ' all grants or conveyances 
by fine or otherwiſe, of any manors or rents, or of the rever- 
fion or remainder of any meſſuages or lands, ſhall be good 
without attornment of the tenants, 

Set. 10. Provided that no ſuch tenant be damaged by 
payment of rent to any ſuch grantor or conuſor, or by breach of 


any condition for non-payment of rent, before notice given him 


of ſuch grant by the conuſes or grantee. 

11 Geo, 2, cap. 19. ſeCt. 11. 
ſtrangers, claiming title to the eflate of their landlords, ſhall 
be abſolutely null and void to all intents and purpoſes what- 
ſoever, and the poſſeſſion of their reſpettive landlord or 
landlords, leſſor or leſſors, ſhall not be deemed or conſtrued to 
be any wiſe changed, altered, or «feces, by any ſuch attorn- 


ment or attornments ; provided always, that nothing herein |. 


contained ſhall extend to vacate or affett any attornment made 
purſuant to, aud in conſequence of ſome judgment at law, 


ham, zerras vocatas le 


Atternment of tenants to 


- punifhment thereof. F, N. B. 110. 


* Wins ws « 


or decree or order of a. court of equity, or made witl, 4 
privity and conſent . of the As, Z landlords, TM & 
; Yr 5, os to any, mortgagee, after the mortgage ts become 
orfeited. © - | 1 G7 £55 
Attrapper, (Fr.) Taken, ſeized, Law Fr. Dia. 
Avage, 'or Aviſoge, 1s a rent or payment which ey 
tenant of the manor 'of Yretel in E/Jex, upon St. Leg. 
nard's day, the 6th of Noveber, pays to the lord, viz. for 
every pig not a year old, a halfpenny ; for every yearling 
Pig, one penny; for every hog above a year old, two 


pence, for the privilege of pawnage in the lord's woods, 
Cowell, ed. 1727. | 


Avant-ward, The van-guard, or 
Cum exercitns in hoſtem pergit, apfe per conſuetudinem faciet 
avant-warde, et 1m reverfione redre-warde, Haz conſutthe 
dinrs erant Walenſium. T,R.E. in Arcenefeld, lib 
Domeſday. Cowell. ; 

Avantagium, Profit or advantage, —Walterus Can- 
tuar. archiepiſe. ad feodi firmam tragid't Johanni de Boſe- 

ardlan, in villa ds Wy mbledone, 
—cum omnibus ſuis utilitatibus ac avantagiis inde prove- 
mentrbus. . Dat. 24 Feb. 11 Ed, 2, Regilt. eccl. Chriſti 
Cantuar, MS, Cowe!l, ed. + - > (Wo | 

Auca, A gooſe. Smiles pennis aucarum. Main. p. 1 

Aucionarn, Feta Sellers, regrators, S419 
Dicunt etiam quod in domibus illis apud Sheles, ſunt manentes 
þiſtores et braciatores auxionarii et auxionatrices panis, 
cerviſie, et aliarum rerum. Placit, Parl. 18 Ed. 1. 

Audience court, (Curia audientie Cantuarienſis) Is a 
court belonging to the archbiſhop of Canterbury, having 
the ſame authority with the. court of arches, though in- 
ferior to it in dignity and antiquity. It is held in the 


front in an army. 


 archbiſhop's palace ; for in former times the archbiſhops 


were wont to try and determine a great many eccleſiaſtical 
cauſes in their own palaces ; but before they pronounced 
their definitive ſentence, they committed the matter to be 
argued by men learned in the law, whom they named 
their auditors z and ſo in time it grew to be the buſineſs 


' of one ſpecial man, who at this day is called Cau/arum 


negotiorumgue audientiz Cautuarien/is auditor officialis 
And to the office of auditor was formerly joined the 


Chancery of the archbiſhop, which meddleth not with 
any point of contentious juriſdiction ; that is, deciding of 


cauels between party and party, but only ſuch as are of 


| office, and efpecially ſuch as are voluntariz jurijdiftimis, 


as the granting the cuſtody of ſpiritualties, during the 
vacancy of biſhopricks, inſtitutions to benefices, diſpenſa- 
tions, &c, but this is now diſtinguiſhed from the auarence. 
The auditor of this court anciently by ſpecial commiſſion 
was vicar general to the archbiſhop, in which capacity he 
executed eccleſiaſtical juriſdiction of every dioceſe becom- 
ing vacant within the province of Canterbury, C:well 
COINS EO ' | 

T he archbiſhop of Canterbury had formerly his court of 
audience, in which at ficſt were difpatched all ſuch matters 


whether of voluntary or contentious juriſdiction, as the 


archbiſhop thought fit to reſerve for his own hearing» 
Fhey who prepared evidence, and other materials to lay 
before the archbiſhop, in order to his deciſion, were called 
auditors. Afterwards this court was removed from the 
archbiſhop's._ palace, and the juriſdiftion of it was exer- 
ciſed by-the maſter or official of the audience, who he.d 
his court at the conſiſtory place at St. Paul's. But now | 
the three great offices of ofhcial principal of the archbiſhop, 

dean or judge of the peculiars, and official of the aucience 
are, and have been” for long time paſt, united 1n one 
perſon -under the general name of Dean ; Eg arches 
who keepeth his court in Doors Commons hall. fobr/- 


254. | | | ; 

The archbiſhop of Yort hath in like manner bis court 
of audience. Fohnſ;'255. 

Audiendo et terminando, A writ, . or rather a com- 
miſſion to certain perſons, when any inſurrection or oe” 
riot is committed in any place, for the Lynn "nd 
_—:; 5 ; 
Audita-quereſa, Is a writ that lieth againſt him, 
having taken a ſtatute-merchant, or a recognizance» 


who 
in 


| the nature of a ſtatute»ſtaple, or a judgment or m_— 


nce 


ATT 


"of the fame from the mayor and bailiffs, before 
+ was entered, at the complaint of the party "who 
tered the ſame, upon ſuggeſtion of ſome juſt cauſe, why 
execution ſhould 'not be granted ; as a releaſe; or other 
ception. This writ is granted by the Lord Chancellor 
of England, upon view of the exception ſuggeſted, 't& the 
aftices of cither Bench, willing them to grant ſummons 
to the ſheriff of the 'county where the creditor is, for his 
arance at a certain day before them. Old Nat. Brev. 
oe. F. N. B. fo. 102. ' To writs of execution 'the 
Jefendant cannot plead ; ſo that if there be any matter 
| fince the judgment to diſcharge him of the execution, he 
:« to have axdita querela ; upon which the Juſtices ſhall 
hear the complaint, and do right : and audita guerela can- 
not be brought on a releaſe,  uncil judgment is entered of 
| 1 Mod. 111. | 
An audita querela is a writ to be relieved againſt an 
unjuſt judgment or execution, by ſetting them afide for 
ſome injuſtice of the party "that obtained them, which 
| could not be pleaded in bar to the aQtion ; for if" it could 
be pleaded, it was the party's own fault, and therefore he 
ſhall not be relieved, to the end that proceedings may no 
be endleſs. 1 New Abr. 193. | 


cution 


' 1. Where audita' querela lies to avoid execution on judg- 
ments, flatutes, recognizances, and other ſecurities ;- and 
where not, | | ; 
2. Where audita querela lies by bail, and where not. 
3. Proceedings and pleadings in audita querela. 


1. Where audita querela lies to aviid execution on judg- 


ments, /latutes,  recognizances, and other ſecurities; and. 


Audita querela lieth as well upon matter of fad ſug-' 


eſted by the party, as upon writings and records ; as for 
inſtance, an audita querela was brought to avoid an exe- 
eution for 500/. in which the plaintiff ſuggeſted, that 
after the judgment the money was paid to Sir Fohn 
Hawkins in diſcharge of the ſaid judgment, whereupon 
a of rounded on this audita quere/a, was awarded to 
the cif who returned, that Sir John Hawkins was 


dead ; then the plaintiff ſuggeſted, that his wife was. 


executrix, and ſo a new ſci. 'fa. was awarded againſt her, 
who appeared and pleaded, that the faid 500 /. was not 


paid in diſcharge of the judgment ; upon which they were 


at iſſue, and the jury found, that il/z gquingent* libre ſo- 
lute fuerunt to the ſaid Sir prope Hawkins by G. D. to 
have the judgment aſſigned to him ; adjudged, that by the 
finding, that ille quingent” libre folute furrunt, &c. it 
ſhall be intended to be the ſame ſum for which the judg- 
ment was obtained, and that it was ſufficient for the 
plaintiff's ifſue, and the reſt was but /urpluſage ; but be- 
cauſe this audita querela was an original out of 
and the ſheriff had returned that Sir Fohn Hawkins was 
I, his executrix muſt not be charged without a new 
eudita querela ; therefore this was abated, but the plaintiff, 
was in execution, was bailed, Cro. Eliz. 634. 
| The debtor being taken in execution, he brought an 
audita querela, and ſuggeſted, that afcer the judgment he 
ol pd the whole debt ; adjudged, againſt the opinion 
of Popham Chief Juſtice, that this being a ſuit in equity 
as well as at law, it being only a commiſſion to the Judges 
to examine the matter, that this is a good ſuggeſtion ; for 
if the money is paid, it is kierbaloheble the * party ſhould 
4 IN execution, 2 Cro. 29. | Ky 
© cogniſor of a ftatute being taken in execution, 
_ = an audita querela in Chancery, and ſuggeſted, that 
the ſtatute was void, and thereupon he found fſureties, 
who entered into recognizance, that he ſhould appear, &c. 
ad flandum juri & ad proſequendum cum effettu, and 
ell was diſcharged ; afterwards it was adjudged, that 
ts ſuggeſtion was inſufficient to diſcharge the cogniſor of 
# ſtatute, and thereupon the cogniſee of the ſtatute 
vrought a /ci. fa. upon the recognizante againſt” the ſure- 
be: and aſſigned the' breach,” that the cogniſor ofthe 
2 Frag had not paid the condemnation-money,' nor 'ren- 
red bimiſelf to priſon ; it was objeCted in behalf of the 


Chancery,. 


ACTETA... 
ſureties, that their recognizance was only for the appear» 
ance of the cogniſor, &c. and that there- was not-a word 
in it, that he ſhould render himſelf, or pay the condem- 
e936 foege but it was adjudged, that it being for his 
appearance & 'ad flandum jurt,” tc, thoſe words muſt be 
intended, that if he be condemned, he ſhould ſatisfy the 
condemnation-money, or render himfelf again in execution 
for the debt; for the other words of the recognizance, 
viz.. to appear and proſecute with effeft, are only, that be 
would not ſuffer a nonſuit, or. uſe any delay; and if the 
| words ad flandum juri ſhould not import, that he ſhould 
pay the money if he were condemned, then the ſtatute 
11 H. 6. would be eluded, . which was made to remedy 
the miſchief, that thoſe who were in execution ſhould 
not be delivered upon ſuggeſtions, without good ſureties, 
which muſt be intended not only to appear, but to ſatisfy 


- | the party if he be condemned, &c. 2 Cre. 67. 


- The plaintiff - obtained a judgment in an: ation of 
afſault,. and 2001. damages, and had the body of the 
bail*in execution, who brought an audita guerela, ſug- 
geſting, that the principal had paid the money, and there- 
fore-prayed he might be diſcharged ; but it was not al- 
lowed without an affidavir of payment of the money. 
Moor Bo. 

If -an infant acknowledges a recognizance, ſtatute- 
merchant or ſtaple, or recognizance in nature of a ſtatute- 
ſtaple, he cannot avoid this without an audita querela 
brought before his full age, becaufe his nonage ought to 
be tried by inſpeCtion. - 2 Infl. 673. | 

If A. being. within age, becomes bail for B. and after 
two /cire-fa. and mbhil returned, judgment is given againſt 
A. &c. he may have an audita guerela, and avoid the re- 
cognizance, and ſo the judgment thereupon of conſequence 
ſhall be avoided. Yelv. 155, | 
But if . being within age, enters into a bond, who 
procures. C, without any>warrant, to appear for 4. and 
confeſſes a judgment thereupon, yet A. ſhall not have an 
audita querela, but he muſt take his remedy by aCtion of 
diſceit againſt the attorney. Cro. Fac. 694. | 

If tenant in tail acknowledges a ſtatute,” and dies, and 
the conuſee ſues execution againſt the heir, he may avoid 
it-by aſliſe, without being put to his audita querela, 1 Rel. 
Abr. .304- . 

So-if a diſſeiſor acknowledges a ſtatute, and the diſſeiſee 
enters, the conuſee extends the land, the difſeiſee is not 
put to his audita guerela to: avoid the extent ; the conuſor 
having only a tortious and untawful ſeifin of the land, and 
conſequently no power to charge it. 1 Rol. Abry. 3c 4. 

But if A. be tenant for life, remainder to B. his ſon, in 
tail, and A. enters into a recognizance to C. and dies; C, 
brings a /c1. fac. and B. is returned heir and terretenant, and 
warned, but makes default ; he can have no audita guerela 
to avoid this execution, becauſe he had a day given him 
in court to ſet aſide this recognizance, and it was his folly 
not to appear when warned. Raym. 19.. 1 Sid. 54. 

If a ſtatate be acknowledged to two, of which one is 
an infant, and they make a defeazance, and after ſue 
execution contrary to- it, an audita q4ereia ſhall be brought 
againſt both ; for it docs not appear within the deed that 
he was an infant; alſo the deed of an infant is only 
voidable, and peradventure he will affirm it. . x Rel. 4br. 

; KOETESES : 

J An executor obtained. a judgment in accompt, and the 
defendant "was taken in execution for the arrears ; after- 
wards the will of the teſtator was made void in the Spi- 
ritual Court, for that he was an zdect, and fo not capable 
to make a will ; and the record was removed out of that 
court into" Chancery, and ſent from thence into. the King's 
Bench, where 'the aftion' of accompt was brought, and 


thereupon the defendant brought an audita querela ; it was 


made a. queſtion, -whether it would lie; but we are told, 
in Dr. Drurie's Caſe, that it was adjudged in the Exche- 
quer-chamber, that it would lie. - Dyer 203. | 

The cogniſor of. a ſtatute, after it. was acknowledged, 
made a feoffment'of part of the lands to the cogniſee, and 
then he conveyed the other part to. his ſon, and his wife 
for her jointure, &c, the cogniſce ſued forth execution, and 
the ſon alone broughtan audita gquere/a, without his wife ; 
adjudged, that it did lic,. and that-the cogniſee, by.pur- 


chaſing 


a l 


A:U;D. 
part ,of the lands, had deſtroyed his Katute. | 
Dyer 193, 294. | x4 


chafing 
tute or recognizance is acknowledged be- 


rea 


fore one who hath power to take it, and afterwards the 


cognifor makes a feoffment of the land to another, and 
the cogniſee taketh out execution; in ſuch caſe the feoffee 
may have an audita guerela, and avoid the execution. 


Dyer 93- 
A Cad dugls was acknowledged, and the cogniſor 
being ſeifſed of lands in #109 countzes, afterwards made a 
feoffment of his lands in one county to two, and of his 
lands in the other county, to another; the cogniſee ſued 
out execution, and extended the lands of pr the wy 
in one county only, and thereupon the feoffer of thoſe 
lands brough ag an cs querela, and had a ed facto 
returnable by the ſheriff of the other county where his 
other lands were, to make the ſeoffee of thoſe lands contri- 
butory ; to which he pleaded in abatement, that the plain- 
tiff had omitted the lands of one of the two feoffees in the 
firſt county ; adjudged, that this was an ill plea, for'the 
_ plaintiff is not bound to take notice of all the lands of the 

Cogn which were liable to the ſtatute. - Dyer 331. 

n audita querela, the caſe was this : the conuſee gave 

a defeaſance, that if he ſued execution of the lands the 
conuſor had in Kent, the ſtatute ſhould be void ; the co- 
nuſee, contrary to his defeaſance, extended the land-in 
that county ; and it was adjudged this writ will lay to 
avoid the execution and vacate the ſtatute; for the de- 
feaſance was no way repugnant to the ſtatute, becauſe the 
conuſee might ſtill extend the lands of the conuſor in 
=_ other county, and take his body and goods, Moor 

. 1097. | | | 
F If 2F av into a ſtatute to B. and pays the money 
at the day aſſigned, upon which the ſtatute is cancelled, 
and after B. forges a new ſtatute in the name of 4, in 
this caſe 4. may relieve himſelf by andita guerele ; for 
the forged ſtatute having all the effentials of a true one, 
the court was obliged to look on it as ſuch ill the 'con- 
trary appeared, which the conuſor could not ſet forth be- 
fore execution, having no day to appear judicially in 
court, and therefore is put to: this writ to avoid the-exe- 
cution founded on the injuſtice of the. pretended conufee. 
F. N. B. 104. ; 

If the conuſee of a ſtatute, upon agreement with the 
conuſor, delivers up the ſtatute in lieu of an acquittance, 
and after ſues execution, and the conuſor prays a re-extent, 
becauſe that the land was extended too low, and has it 
granted him, he ſhall never avoid the extent. by audita 
querela ; becauſe by his praying the re-extent he admits 
the ſtatute good and executory. 1 Rel. Abr. 313. 

If upon an elegit the ſheriff takes an inquiſition, and 
there are ſeveral lands found ſubjeft to the extent, and 
ſeveral values found, and the ſheriff returns, that he has 


delivered ſome of the lands in particular for the moiety, |. 


where it appears according to the values found, that an 
equal moiety is not delivered to the party who recovered, 
but more than a ava ; yet this is not void, nor is it a 
difleifin by the entry, but only voidable by audita quere/a. 
1 Rol. Abr. 305+ | By” 

If a man 1n execution upon a judgment for debt or da- 
mages, be delivered out of execution by the ſheriff or 

oler who hath him in execution, with the aſſent of him 
at whoſe ſuit he is in execution, and after, by colour of 
this judgment, he takes him again, and puts him in priſon, 
an audita querela lies upon this matter, and thereupon. he 
ſhall be delivered. 1 Rol. Abr. 307. 

But if A. be in execution at the ſuit of B.. and after 
A. eſcapes with the conſent of the ſheriff, and after . 
returns to the priſon, and the ſheriff: keeps him in-priſon 
upon the ſaid execution, A. ſhall not be diſcharged by 
 audila querela, for B. has it ſtill. in his eleQion to- have 
him in execution at his ſuit, and ſhall not be compelled 
to take his remedy againſt the ſheriff -for his voluntary 
eſcape, who perhaps may be worth nothing. x Kol. Abr. 


207. + | | 
s i -aſtatute be made to baron and feme, and they make 
a defeaſance, and ſue execution contrary to it,*the:audita 
querela ſhall* be brought SIR although the defea- 
ſance'be void: as toitherwite ;: for: this:aQtion is in lieu of 


» 


| lies againſt both. 


a UV D. 


an anſwer :of the execution, which is ſued. b 
this .is all one /as..if. the bavan alone had mac 
ſance, -which, would have. been a ſufficient 
«Rel. Abr. 312. | 

If. ſtatute be, acknowledged to; a feme ſale 
n after the ang 4 2" huſband, and 

r execution Is ſued, the audita querela hs 
againſt the baron and feme ;and 7.8. I Rel y ops 

If two execators. ſue execution for damages recoveres 
by the-teſtator, where one hath releaſed, ,an audita querely 
» 1 Rol, Abr. 312. 

If A. conuſee of a ſtatute releaſes to the tenant all 
right, intereſt, and demands, together with all ſuits ang 
ore (gp yer of execution,the terretenant 

a ve an audita querela to ſet aſide this i 
| Cro. Eliz. 40. 1 Gut 4h —_ "OI 

So in treſpaſs or other ation, if. it, be found for the 
Plaintiff .by nfs prius, and-after, before.the day .in bank, 
the plaintiff releaſes. to the defendant, and. after judgment 
1s given-for the plaintiff, the defendant ſhall. have. an .az- 
dita querela upon, this matter; becauſe he.could,plead the 
releaſe.at the day-in bank. ,1 Rel. Abr. 309. | 

If a conuſee of, a ſtatute gives a deed of defeafance 
to the conufor, and afterwards ſues.,execution, contrary 
to the form of the defeaſance, the conuſor may have an 
audita .guerela, becauſe the .defeaſance precludes the exe- 
cution, if-the terms. or condition of it be performed by.the 
conuſor ; and he may have the audita guerela, though the 
condition be, broken, becauſe the conuſee extended before 
his time ; and therefore the execution being unjuſtly 
fued, muſt conſequenrly be an injury to the | conuſor, 
1 Rol. Abr. 307, | 

A flatnte-merchant was:acknowledged in London, which 

had but one ſeal to it, when by the ſtatute x3 £1. 2. de 
Mercatoribus, it ought to have two ſeals, and executian 
bemg taken upon this ſtatute, the, cogniſor brought an 
audzta quertla,; it was objeted, that a writ of error was 
the, proper remedy in this caſe ; .but .adjudggd that he 
audita guere/a.did lie,: for where [a ſtatute is erroneouſly 
acknowledged,: it is for that reaſon .no record, and. there- 
fore a writ of. error will not lie, but an audito querela is 
the proper . remedy .to avoid the. execution, Cro, Elz, 
233+ £1 » 
An infant entered intoa ftatute, and aſterwards. brought 
an audita querela ; adjudged, that it did lie in_B.R. or 
in. the.court of Common Pleas, and .upon inſpeftion he 
was adjudged . within age, therefore .he had a {. 4. 
againſt the cogniſee. ; Cro.. E. 208. 

Audita querela upon a flatute-merchant was brought in 
the court of Common Pleas; but upon a tel, 8h 
it muſt be brought in the court of Chancery, or by-/«. 
fa. direed to. the. ſheriff. quod /it in: cancellaria. 1. Lem. 
140. 

*T he cogniſor of a ſtatute+ſiaple was taken in execution. 
and ,whil{the was in priſan the. money was brought unto 
court ;' thereupor he'brought an audita;quereliq, and moved 
to be bailed, -which was, granted, and the money to. lic 
in court till the audita_ quere/a:was determined ; but the 
cogniſor "put in bail to anſwer the coſts of ſuit. 1, Zen. 
141. - | 

+ He "FW of. detinue ,was . brought.for a .ſtatute-mer- 
chant ; the defendant, pleaded garyiameny, tbe plaintiff 
recovered againſt the garniſhee, .and had judgment ; now 
though. tbe judgment was.,exronequs, :yet. the defendant 
delivered the ſtatute to the, plaintiff, who afterwards ſued 
out execution z then the, garniſhee brought;a writ of error, 
in which the judgment was reverſed, ,and he was. feſtor 
to. all. that be loſt 3 but that . would not .avoid the exc- 
mw; - but -he- might..be--belped..in. an - audzza .guerelts 
.5- Kep+ 190. a oF ifs 
. Wt -querela braught by ſeveral, concerning perſonal 
things,” the zon/uit of .one ſhall not prejudice the other, 
becauſe the writ is,only by way-of diſcharge of the perſons 
and therefore, the. default. of. one ſhall not burt the. reſt 


6 Rep. 25. | { , 
po ediaiftrater durante minare.,atate.of an infant. ext- 
eutor,, had judgment in;an aRtian of,,debt brought by him 


; and 
Je the defez. 


diſcharge, 
an p 


P 
d Fe 
-i8. af er B 


for money. due ta.the teſtator, .and.the.deferidant being 11 


execution, thei infant; executor; came.;ot full: 2g6 IP 


. 


b 


A V iD 


that he might be diſcharged-out'of priſon; beckbſe! 
thor:t 
99'#) executor's coming \-of age; he could not' acktiow- | 
ledge fatisfaCtion, though the priſoner ſhould- pay" the | 
money ; but the court 'were of opinion, that the judg- ' 
ment was: ſtill-in force, and that the-par 
lieved by an-oudita querela. '":Godb. top. | 
Two entered into a recoghizance, and gogniſee'extinded 
the lands of one of them by elegit, and took the body of 
the other by a ca. fa:'who brought 'an audrta” querela, and. 
' as relieved; becauſe the land of the other being extended, 
that Chall be intended at full \fatisfation for the debt. 
5 Rep- Bloomfuld's caſe; 994 | Jo hn WE.) «151 517 2 . 
” Upon z judgment in treſpaſs; the plaintiff extetided | 
lands .in ancient ,\ by virtue "of 'an'* elegit, but the | 
defendant was relieved/by-an audita querela;” Hob.” 44.” 
| In trover by an adminiſtrator for the- goods of the in | 
' teſtate; the deſendant/pleaded, that the- letters of admi- | 
niſtration were. repealed in ſpiritual court, - per- debitam | 
is formam, and granted to another ;- adjudged no plea, 
becauſe be might be relieved by an audita guereia, which | 
is the moſt proper remedy.  Yelv. 125, © © 
: the principal be:taken in execution upon-a judgment, | 
and aſter a ſcire facias returned according to the courſe of | 
the court, judgment is given againſt the bai}, and there- 
upon he is taken in execution ; and after the principal is | 
delivered upon an audita querela, becauſe the recoveror 
had acknowledged fatisfaQtion, &c. in this caſe, though | 
the recognizance was forfeited by the bail, by not bringing 
in the principal at the time appointed by law j- yet ina(- 
much as the judgment and execution againſt the bail de- 
peuds upon the judgment-againſt the principal, and he 
was but a ſecurity for: the. payment of the money, of 
which the recoveror is ſatisfied, the bail ſhall be diſcharged. 
1 Rol. Abr. 308. PEN ; | 
If 4. 2nd B. are-bound in an obligation jointly and ſe- 
yerally, and judgment.given againſt each on ſeveral ations 
brought, and , both taken/-in execution, / and after A. 
eſca 
rela; for though: thezobligee': may have an ation agamſt | 
the ſheriff for the' eſcape, yet. till be is aQually ſatisfied; 
the other ſhall not /have an audita querela, for perhaps the. 
ſheriff is worth nothing. 5 Co. 86, ' | 
If A. leaſes Black- Acre for. years-to B. and then ac- 
knowledyes a ſtatute-to-C.' and afterwards another- to D. | 
then C. takes a leaſe 'of the reverſion and' the rent from | 
A. by which he has ſuſpended the execution: of the ſtatute 
' during the term, and conſequently laid the land open to 
the;extent of D. the ſecond conuſee, who ſues execution ; | 
if therefore C. ſhould extend the reverſion + and” rent 
during his own leaſe, B. the lefſee is not-obliged to pay 
- him: the rent, but may avoid the extent: by plea without | 
audita querela, becauſe C, hath ſuſpended' the 'execution | 
of his ſtatute, the farſt' in date, by' the acceptance of - the | 
leale; from the conuſor, - 2 Rol, Abr. 304. 
: IFaſtatuce is erroneouſly acknowledged,' as before one | 
that bas no authority; or if a ſtatute-mercbant hath but | 
one (ſeal, an audita querela lies, and. not a writ-of error, | 
dorthis is no record ; but if a-ftatute is well acknowledged; ' 
and the execution erroneous, a writ of 'error- lies, -Cro. 
Ioag3 316: fe6. ff GS ft 9h nd nada 
v1 a ſtatute.be delivered to; B.: to keep inan indiffe- . 
rent hand, upon certain conditions between the: conuſor | 
and the conuſce ; if B. before the 
delivers it to the conuſee,” and he ſues execution, the 
conuſor at. hjs eleQion may, either have an auditd gquerela | 
| F 4 this matter, or a writ of diſceit againſt B. ' F, N. 


- . 


” 


—__— 


. 


»-If. the conuſor. is taken- in execution upo 2 ftatute, 
ard the conuſee covenants to diſcharge him fromthe 
ſtatute, the conuſor ſhall not - thereupon have an. auaita | 
Go —_—_ take bis remedy by ation , of ''covenant | 
ure, Zac. 218. | | S948, OUT 
FR. a man makes a ſeoffment, upon condition to re-in- | 
of. him, and after the feoffee,to the intent to deceive ' 

| tally and by covin: between bim and-/ B. acknow: | 
arec ce: to:B. and after re-infeoffs him, 'the | 
this-is 


0 
4 


y. of the adminifirator being now determined | 


ty- might 'be're- | Hſbrogro7 ny 
ei aForntag? 1 The «cog ſce* of a ſtatute took” 'out''a' 


| wards fold the lands; and bein 


. | degit exterided the lands of the 


pes, yet. B.-ſhall»not be delivered upon an' eudita' gre- | 


] the benefit of the releaſe, 


conditions performed, | 337« | OG Th ; 4 
| 7 a. ſcire facias, in the nature! of an audita-querelay 


: ”» 


A% Þ 
\6n the-matter of deceit, which 1s" pale." 3 Rot. Ae 


310.) - bh \* 

"If n marr acknowledges 'a' ſtatute, which is uſuriouſly 
\entered' into, and the conuſee ſues execution, the conuſor 
hall bave-gn "andita querela upon "this matter. 1 Rel. 
G01 Fol; 40t IO HOCUNGY 1367-109 1% 
| ca,” ſa. againſt 
the cognifor, upon which he' was taken' in execution ; 
but” there being a' defraſance on the Aatute, which was not 
performed by the coynitee, therefore the cogniſor brought 
an" auilite querels, and" was bailed, 1 Brownl. 39. © © 
There was*a' judgment againſt a' debtor, who =fter- 
ar he | g unable to pay the-money 

\the judgment creditor brought a' 0 fa; againſt him} an 
had* judgment therein by default, and" by virtue” of an 
rchafer ; but'the whole, 
beinig-not extended,” the purchaſer had no remedy but by 
an- audita + querela, ſetting forth "the ſpecial matter. 1 
Brownl. 39. | \ 


: © Two" were token” in execution for debt, and afterwards 
one” of 'them eſcaped; adjudged, that -an ation" of debt 
lies againſt 'the/ſheriff for this'eſcape ; and that aſter the 
debt is recovered againſt him, the other; who was Rtill 
in 'execution, ſhall have an'audite querela, and be dif- - 
charged from his impriſonment y for the body can be no 
ſatisfaQtion for the debt, becauſe it is taken only to enforce 

ſattsfaftton, and the” debt being already fatisfied "by the 
ſheriff,” the body of the other ſhall no longer remain in 

y \ p+ + a ' 65) 


priſon. 2 Bulft. 320. \ -g. | 
ng, and the informer 


Z 
- 


There' was judgtnent \for- the Ki 
upon an- information for recuſuncy z it was moved to ſtay 
execution, - for that' the' defendant 'had conformed ;. but 
adjudged; that the court cannot*judicially take notice of 
bis conformity,” 8nd that he hath no remedy but an audita 
-querela, ' for thar- lies where he cannot plead, ' but not 
againſt the King ; therefore the'auditz guerela' doth not 
hinder. the'execution as to the King, but he may have it 
againſt the informer, 2 Belt, 924 1x 

Judgment againſt the 'defendant-in - treſpaſs, and da- 
mages t0-144. and- coſts to' 544 1085, which: judgment 
was affirmed on a writ of error, and coſts to 54. 107. 
for delay of” execution :- now, ' after the judgment in 
treſpaſs, and before the judgment on: the writ : of error, 
the plaintiff releaſed all executions and demands, and not- 
withſtanding that releaſe he / ſued out: execution, as well 
upon .the firſt as 1the ſecond judgment, for the damages 
and” coſts, upon; which 'the \ defendant in the aCtion 
brought an audita guerela,' and ſet forth all this matter, 
and the relegſe, and iflue was taken upon the releaſe 
which was found againſt him ; 'it' was infilted. in arreſt of 
judgment, that this releaſe would not helpithe plaintiff in 
the audita querela, becauſe: it was given - before the: laſt 
judgment in the'writ of error,'and. not pleaded, and-exe- 
cution being now on that judgment, he ſhall. not have 
ich was given before-it 3 but 
adjudged; that'the excution. was- for: the da 8s' and 
colts upon. the ficſt judgmentin treſpaſs, as well as for 
the- increaſe ' of colts upon the: judgment inthe: writ of 
error, 'and he had no :time+to plead the. releaſe to that 
judgment, . becauſe it-came before it ; and though the 
execution is entire for the .whole,: yet: ſince: the releaſe 
diſcharges the firſt judgment and damages,” the plaintiff 
:in/ the; audita :querela ſhall have the benefit of: it. -. 2: Crs. 


the. plaintiff ſet  forth,-: that Sir Hilkam Black/lone was | 
ſciſed - of lands in-D.- and of other lands inthe poſſeſhon 
of- the: defendants, and that he acknowledged a. ſtatute, 
and- that- the lands. which were in the' pofſeſhon of, the 


intiff, were taken in'execution, whereupon: he brought 
res th ex gfauui:querela, to be relieved againſt the' de» 


fendants | by way: of-i contribution ; adjudged, that though 
the arab _ brought generally. againſt the defendants 
without alledging, that:they were: tenants fempore brevis, 
and alſo without, alledging," that he himſelf was the te- 
nant ; yet being ex gravi querela, it ſhall be intended, that 
-he was then tenant. - 3: Buifl: 305. YUCH 2 £V7 Flt: Fo 

\., Aﬀter a: Natute: was :acknowledged, the cogniſor made 


may have an 4udita querela upon: this matter z for / 
x nded' upon the matter of records as wel as? 
Vos. . No 20, » 


a fcoffment- of lands liable: to the. ſtatute. to two ſeveral 
| |  _ Nnn. ; perſons, 


& 
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 porlons; and the cogniſce ſued out execution. againſt pne f party was taken in execution for the damages ; afterward 
of them alone, whereon he brought an audita querela,, in: F brought another' ation. of aſſault, oe. in BR, 
which be ſet forth this matter, and: that his. lands were'| againſt the. other three, and had judgement likwiſe 
wr ag to $a cogniſee vr es it was _ againſt m , nn. party againſt whom. the firſt jud 
arreſt of judgment, that . declaration was not ,|| ment was | tn C- B. paid the dama and fſatisf; 
for that the plaintiff did not ſet forth all the exent/in tion. was acknowledged 3. and akierwards. one of the 
hoe 3 and alſo the execution of the /tberats ; for bis] three, * againſt whom the laſt judgment: was bad, was 
PYings that the lands were delivered to the cogniſce by taken in execution, and all three brought an audita que. 
liberate, & not 2 exprats png ene that the plainti _y > wh omen was, whether it would lie or not, be. 
was turned out of poſſe or of any manner of griev- | cauſe the two who were not taken in execution 
ance ; but adjudged, that it was a Fifcient Averment,. parraccyr Et per curiam, the audita querela will lie by pr 
| that he was turned out of poſſeſſion. Hinch. 20. | bres for though the plaintiff may. have ſeveral aCtions 
Jon againft the defendant, who was: afterwards'| for the ſame aflault, he can have but one ſatisfaQion ; as 
ed Eo ro op af I Len 
« j&. , . | | . Vers 
alias ca. ſo. ifſned againſt the defendant,, upon which he | fues the other in B. R., and recovers againſt dan, wel 
was retaken by the ſheriff, and thereupon the defendant | one of them make fatisfaQtion, the other ſhall have an 
| brought an audita guerela, and it was held good. Mor m_ querela Gag _ the execution. W/, Zones 377, 
7. e cogniſor 'of a recogn:zance in 20001, t 
If 4: hath lands in feveral counties, and enters mto a | knowledged a ſtatute of 100 /. to another ; gt Br 
recognizance t0 B. and after acknowledges a ſtayute to C. | of the latwte extended the lands of the co nier 8 i 
vpop which C. extends the lands in one eqns cadger od ure 7 other lands. not extended ; afterwards the 
- ſues execution upon the recognizance ath the | cogna/ee' recegnizance extended a moiety'cf th 
moiety of the ſame lands delivered. to him, os ſued no | lands w qo been _ extended ce ror raed 
execution of the moiety of the lands in the other county, | execution. to the cogniſee of the /latete, who th | 
A. hath no reaſon to Anke ay becauſe B. hath taken | brought an aud:ta guerela, upon arg he was ar ra Gry 
in execution only a moiety of his lands, but. C. may and had zudgment, which was affirmed in error, becau'e 
have an audita querela againſt B, becauſe it is pjcjudicial f be was in poſlcthon of the lands by, a lawful title by virtue 
to him. 2 Ard. 170.  Yelv. 12. Ney 47. | of an extent, and: therefore thoſe 'lands were only liable 
8 4. bein gy an. audi quertl agpialt + _ wagon Peyodlr ape y No 08 ex x 0a pro _ ; fo that 
that whereas 5&5: recovered again 6. 20Q!; Dt, | | | 1Zance. to have anciated 
tc. and thereupon the ſaid A.' was: outlawed, and van | all the other lands of the. cogniſor in - his: cha wa 
a capias wtlagatum taken, and in excution at the ſuit| which were not. extended by the cogniſee of the ſtatute. 
of the ſaid B. and after from the ſaid execution was de- | Yelv. 12, | | S641 ns 
livered and ſuffered to go at large, &c. and yet B. hath The judgment creditor took out execution by elegit, 
taken out wr ony> upon the ”" LE F=ary _ —_ w —_— bay: lands of the debtor z afterwards he 
-yours; ec. the defendant may plead an w, how that | «//igned theſe s to.others, and then beigave the debtor 
aſter the fad enlargement, ahd before the putchaſe of | a releaſe of all judgments ad aan, whcreojes he 
.the audita querela, the Quilawty was ſet abdey and. made brou tan audita querela ; and upon demurrer, it was 
-void, and lo conclude gued 191 habeter ta.4 recerdum. B | objected, that this writ being brought againſt the jud 
Co. 1ht. ; * Sao As ment creditor, was wrong, for it ought to be brought 
If F. hath judgment againſt B. for goes” and da- =E'vY n aſſignees of the extent ; but adjudged good, 
.magesz and releaſes to B. all executions, aftet B. | tor he being a party to the judgment, his releaſe bad dif- 
| brings a writ of errer, and thereupon the judgment is af- | charged it. Cro. Gar. 155, 214. 


firmed, and farther coſts given for the delay of execu-, The debtor being taken in execution, the utter 


of 


tion, and A. takes B. in execution for the whole, upon conſented, that be might come to him at ſuch a tavern, 


p 


an audita querela, B. ſhall be diſcharged guoad the da-' which was out of the rules, and without a keeper; ora 
mages and firſt coſts, but not guogd the ſecond coſts. Cro. | rule of court ; accordingly they met together at the 
Fac. 337. | | place, and not agreeing, the creditor took him again in 
" If "FX. as adminiſtrator recovers datnages in trover| execution, whereupon he brought an audit quere'a, 'and 
againſt B. a6d after his adminiftration is repealed, and was relieved, becauſe the execution was diſcharged by the 
-grantetl to another, upon a ſurmiſe that 4. intends and priſoner's going at large, and he could not he retaken by 
endeavours to ſue execution, B, may have an avudita}} law. Style 117. 1 i ov Nh 
quereta;'for by the repeal of the atmoiftratation the power {| | The judgment creditor extended'the lands of his dcbtor 
of A. is abfolutely determined. - 2 Sand. 148. |} in one county by legit," which were delivered w' him'ia 
Audita querela was brought. before judgment entered; execution, and enjoyed by him ſix years ; then he made ' 
it. was agreed by the court, that/it could not be done ; his wife executrix, and died, :and the brought a i. 
+dut if-it-is brought the day 2 hank, though the judgment] upon the judgment direed -to the ſheriff -of anot 
is not (entered, the court will compel, that the judgment|| county, where the debtor had other lands,” and upon two 
de entered as of that term, fo that they ſhall not plead} 1n/b2s returned, ſhe ;had gudgment and execution againſt 
mul tielrecord. 1 Mod. 114. © : the debtor for the ſame debt, who brought 'an audits 
. _Julgment againſt 'the promeipul, und a ſeire Facias querela, and 'was' iclieved ; for after an 'etrgit' returned, 
-brought - ugainſt the bail; judgment thereon, then | the and the larids are-extended, the party-cannot have -atother 
bail brought a writ of error, and the judgment on the || elegit. ' Style 454+ - A if | 
fcire facias was 'affirmed ; then the principe/* brought; an- Scire facias againſt -exzrutors, the ſheriff (returned nulls 
other writ of error 'nupon the judgment obtained apgainit || Sona, | &c. afterwards, upon a te/tatum, that they- bad 
him, and it was 'reverfed, ad there the bail-brought]] waſted the goods of - the teſtator, -a 'new -/e, Fa, with a 
an aud.ta querela;z and :it was objected, that iit did not fi. S iſſued againſt them, upon which there were two 
lie, becauſe the judgment on the /ez. j. was, \collateril-to{ mb: returned, rant! thereupon ' judgment was - give 
the judgment m the primmcipal action of debt. Sed perf againit them de bonis proprits; but becauſe they were 
—_—_— the reverſal of _—_ HY an —_ aro N fe re- || uever. | pre oye K6cm-g er of 'notice of -thele 
verſe the judgment on t ..fa.ant though | the :judg- mm 85, ithey were--reheved by! an- audita - quareias 
ment on the! i. fa:'was d ypon ' the writ of 9: tyle - md my | = | 
brought, yet that 'affirmance-only removed 'the errors | -.1/Þhe 1cognifor entered into a -recognizance -of 1090 l, 
affigned ; fo the awdita querela will lie, 'and ithe (bail: 3s || to itwo-perfons, and afterwards he/gave ithem the manor 
diſcharged. 2 \Ral, Rep. 254. | ' :- - | ob aBale, &c. ane iof the 'cogniſees ſyed out execution, 
| The caſe was, four perforis\made an'atlzult:acid battery | arid took the cognifer-/in \Zondon, !who-fuppoling: that'Þ! 
_ on the-plainriff, 'who brought an a&ion ugainft 'ohe of | the gift! of this! manor-the 'recognizance was! diſcharget 
them 'in ace?” $0 verdict and 5judgment, -and-the | brought an aadizaiguerela ; adjudged, that itwill Las 
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veenate eb6dp} and/not the) es aifer” way | 
' * the debtor, for ih bog Ge opt aa 38 wy 
at the ele&ion of the Tognifee'; ; Mie $ e co or i 


made a froffinent to the  eopniſte 'of "part of the ad, "In Th 


to'a franger of another part, wad teferyed” part to! 
diſelf, "in ſych' cale"the opnie e Thill y00"k BE Tn. | 
tion aqoft the franger, Ls) JST "one *of "the. 


ſcoffees; the lands in polſeffioh of of "the ff, wif 


are '. chargeable Ti Nh © Hh 


is the ſtranger, 


for the cogniſce himſelf cannot” be oth: for hjs | and? 


part with t e ftrang er, towards the charge of he Exe-. 
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wi et an 
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NE LE EI, NE 


vdit a quercla ha ba: 


ma tes an writing court would 


cution, wp ok he" 
Plnwd, Com. 
* The father Nod 
merchant, and their Tands, extended # Joint (| n 
ante gn werela, and het nat Ee Re ſe it oy he LE & 
veral, becaue' _ grie Ln Yg 'by the executic 

cal. 
le infatt +0 WTO a recognizance in han are | 
ofa flatute-flaple, and FOOL TA when he _< Fang 'of full ag 
he brought an autitg le by HY Ki be but Swag, | 

1 hf 


that it did not lie, he 
ſpe&ion of the Gong rf AS could hot: be*a OK full 2 


not” be roma to himſelf, | 


age: the law had heen the fams if he had"id@ Withih!] - 


ages therefore he _ - dk the _ quereta before 


which were © chargeable the fatute ; af wards he ma 
| two feoffments, © by which® he ine 5 Shen part "of 

lands to,one of the fegffees, and the reſidue to'the 
feoffee, and” the co niſce having "taken © out an. [; tent [be 
againſt the landg of one of the feoffees, that very fedtfe &| 
levied a fine of the ſame lands to' the” uſe of G, D.' the! 

urchaſer, who brought an audite querela again} the wie 
{ offee to have contri ytion ; it was infilte for him that 
an audita querela demands nothing, for it is only” 2 commiſ- 
fm to the Judges to hear the co taint of t 7 Ft nd: 
it is a rule in_ law AE Res. let 
deration ſhall not be charged, b nl 19 LEF wy 
judged, that #41 audita ls 6 KG 


he is of full age | the 
| The cogn 'A Ati had lands Fo two Fl 
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2, hire udita Der heth by hal, at where not. 
Judgment ets 
vgainſt the bazl, there was a nh: xeturned, Fes thergups ni]. 
judgment” was agaitht the hail, whe moved for tl. 
querela, for that he,was within age; ys was ob bjcied, tl t 
be ought, in the firſt place, to bring ; a writ,0 FN tq ro 
verſe the judgment : gainſt the principal becauſe, Be It 
that 'was in ofce, the bail mult be charg! cable 3 
was anſwered,” th tit k m be n yajq! £ Q ripg ; writ a 
error, becauſe there mi ne 0 Da auf mp hat (7 ment, ; 
therefore if the bail cou d.nat. MG Ve. an ny y 
were without a remedy, ugh he was ſti 
for they could not plead his infancy to the 
TY thereupon an audit” guerela was granted. * Telv. | of 
udgrvent,againſt the, principal, who. died without pay- 
G the mone z or rendering Bol, wk 9,Priſpa 3 3 Tara 
L% fa. was brayght againſt the. bail an iy 
a Joogient againlt them, . w mhercupen n th bo "ron & an 
ia quere'a, and bad relief, becauſe they could not. by | 
" be taken in execution, till ſome default be returned | 
2gaialt the prineipal, upon a capias era gioſt him; ; 
and there being no, ſuch; proceſs a AO ho ate 


lving, . 
ot AT Fr 0 wes 


ere was a jutigment , againſt e princippl, and. 
rn A another ju nfs a EY ct, againſt - th 


and upon a wy Error roy FF Pye) gmen 
Was affirmed ; fie wards the- I *p; 


Yerſed upon a rit_of, rroy 
foe gn devel t'by the þ bal .it, 
» for that e real of Ros an 
2 "ral s the judgment.upgn Ko CITE being cpl- 
#67 4g 1a bj E itſelf; NIng aged 


rd | * 
354 IS 


- _- 


7 we | 
"an, TRLENFS 


Steal 3 Judg Mizole and* ſtanding 
nt it depends on the firſt judgmeat, and it is that 0 
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| Me. 811. 2 Salk. 92. 
ita querela. be. f oy nded u .record...., 1, Salk. 
efault. 4. 6p d 


cire feet, , or two nih; adelauke [6 plaintiff ſhall have 
J ent... 1 Sat. 93. But where an ' audit. g * 73 
(9964 5.2%, Ee: and, FM nM large, there L never 


More ſc . 

nts tra be grand out, of, the. court, 
'wh on wv mo ypon which nded, remains, or 

it may be returnable in the ue cout.  F.N, B.' 105. 
And therefore if. a man _.recover in B.,R. or C. B. the 


defendant having. a "fefeaſe after judgment, and before 


executio eofall ſve the SF x" Me &, 0D R. 
a Aer . where the 
nizance 96 dcnwpledet in in Mi B. an wet oo po 
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ved. it after x 
[5 AF of ©: Þ {. B.. 105... But an 


nf rep oo 
240- Tha 55 


myſt he given in court, 
elſewbere,. unleſs.ig {ws neceſhty, .to be ow ty 


the court,. apd then it, may be put in before two. Judges. 
Palm. 422. 


n d. ſeverally b) 
ons, F; ne, 0 FED 1 kf Nees «aca doth 


and o TN . two] hens 3. ar A hom were 
outlawed, and ons "was taken upon capigs 
ut et . je ok voluntarily ſuffered, him Þ 
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y'” inſt againſt To ſheriff for+this eſcape, and regoyer 

r rk Leap and.yet he proceeded againſt Ny 
= _ Freonon brought an aud/tg;querela, in, whic 


this matter;; but ,upep of emurrer to E 
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. were; taken in | cx5p. ft five, $he, 
7 He5F261 28 165 Ks 
«3 þ 7a 4 + IF" 12291 arg 7 
lament ,in. zeplexin, for. mo RTG te 


der ;that.the cytion might be /uþer- 
caſe ing pr th bone af 
mary, it: VT: we to prove.their 


«pe witnefles them- 
would Y- 
e was proved, 


Hans 


hath ning, he , da La ave. oo 
(ve Tape def Jendant._ Ef .. 104»... 


Dd the +plintif be. in execution, a ſeire Po | 


adage vpn 


[7 X =; £ ERC INUTET: 


who allwange of an; _—_ "querela, | 


non Tatnell the obligee brought | an ad; io 


Np by the | 


vo -+ t 


AY D 


the perſon who executed this, releaſe was joined with the 


other avowants - 

—_ TY 
In audita querela the party appeared upan the ſcire' fa- | 
rgtrr pct Mg BS 6 ons T3 ee Can fol 
the' !wenty-thi-d day of 'Oftober,. and the audita querela ; 
the third day bf November followirig ; but adjudged, that 
this firs files 10H akture Of  nefed Srecif ; 2-8 oily} 
to bring in' the'defendant''to' anfyer, and the judgment 
muſt 'be given upon the audita guerela, thetefore' this be-' 
ing only a-fault in meſie proceſs, it is cured by the' defen-, 
dant's appearance; itis true, ſuch a faplt would not be 
cured by an © opmh of the defendant, where'the \ſcire| 
Facias'is brought upon a Jovements becauſe” in ſuch caſe; 
It is quaſi an Henk wr] and the\ judgment is. given on = 


uo 1 Vent. 74 bs Hobs * Weds ST H 
udgment in debt againſt two"defendants 7 orie of them 
was taken in execution, and afterwards diſcharged out. 
of cuſtody by the plaintiff * hirmfelf ; the other brought an/ 
'audita querela againſt the plaintiff, praying, that | he! 
might likewiſe be diſcharged from the judgment gud 1i-1 


by praQtice, and without their conſent. 


met ; and aſter two ſcire facias's and two nihils returned, ['( 


he moved for 'a ſuperſedeas (which ſhews that an @udita 
guerela is no ſuperſedeas of itſelf), but it was denied, be-\ 
cauſe a ſcire facias is improper where the ſuit is quia ti-' 
met, and the party at large ; he ſhould bring a venire,, 
and have a diſtreſs infinite; but if he had been in exe- 
cution, he might either have a ſcire facias or venire, 
1x Salk. 92. | .1HY MIN 


Adjudged, that where the party hath ſome matter [| 


which he might have pleaded to the ſci. fa. in his dif- 
charge, and two nhils are returned, and judgment againft, 
'him, the court will relieve him upon motion, without: 
putting him to bring an audita querelz, 1 Salk. 93. 


A writ of audita querela, 


- George the Third, &c. To,our Tuflices aſſigned to bold 
95% before ius; greeting. We para. if i g 


received information, 


the grievous 'tomplaint of A. B. that whereas C. D. in| 


"Eaſter term, &c. and now hath to the damage df the ſaid A. 
Ec. wherefore the ſaid A. hath beſought us to provide him 
-relief, and being unwilling that the ſaid A. ſhould be any 
- ways injured, and deftrons that -what- is right and juſt” ſhould, 
be done in this caſe ; We eemmand you, that in order to hear 
the complaint of the ſaid A. yeu call before you the aforeſaid 
parties, and fuch others as it ſhall ſeem meet to you to convene ; 
and having heard the aforeſaid / phy) and their ſeveral req- 
ſons, you cauſe to be done full- and ſpeedy juſtice to the ſaid 


parties, which of right, and according to the laws and cufloms. 


- of our kingdom, you ſhall ſee ought'to be done: ' Witneſs, &c. 


Auditoz, ( Lot. ) Is an officer of the King, or "= 
"other 'great perſon, who examines Fearly the accounts of 
all under officers, and' makes bp a (general book, 'which 
'ſhews the difference between their receipts and” charge, 
and their ſeveral allowances, commonly called allotations ; 


as the auditors of the Exchequer take the accounts of 


' thoſe receivers who colleCt the revenues. 4 ff. 106. 

Receivers-general of fee-farm rents, &c. are alſo termed 
* auditors, and hold their audits for adjuſting the accounts 

of the ſaid rents, at certain times and places appointed. 
* And there are auditors aſſigned by the court to' audit and 
fettle accounts in aQions' of account, and other caſes, 
who are proper judges 
- before them, &c. x» Brownl. 24. 


Auditoz of the Heceipts, An officer 'of the Exche- 
query, that files the tellers bills, and having made an en- 
Lord Treafurer, &:. weekly a cer- 
tificate of the money received. He makes debentures to 
y pay any money, and takes their 

tne 


'try of them, gives the 


the tellers, before the | 
"accounts : he alſo keeps the Black Book of receiprs, ad tl 
"Treaſurer's key of the Treaſu 
"money locked up m-the Trea 
- Exchequer. HI B4 


val 'and mi 


WH . ror; 


of the cauſe, and pleas are made 


, 


p 


ry, and ſees; every tellet's: 
fury! 4 Inft. 107. See 


techumens, or thoſe who- were newly. 

myſteries of the Chriſtian religion, before they were ad- 
mitted to hay 

church where they 


rity, of oats paid by a tenant to his 
i " 
|  "Avenoz, (avenarius, from the Fr. avoine, 5, e. oats) [z 
an officer belonging to the King's tables, that provides 
oats for hig, horſes :; he is mentioned 13 Car, 2. cap, 8, 
Cowell. ib. _ | | 


= 
i 
_ 


AY E 


the. Mint, (fc. and any mon impreſſed to men for hi 
Mr erſte Prot, Exboq. S ... «Me 


Is the fame with. audienter, . i.” e. the a. 
 inſtruQed. in the 


uditozes, 


tiſm,;z; and auditorium 18 that place.in the 
Vhev flood hated, he 


to bear, and 
now call navis ecclefie z_ and .in the, primitive 


Tees” the church was ſo ſtriQt in keeping. the people. to. 


ther in that place, that the perſon who went from 
ence in ſermon-time was excommunicated: it was { 


declared by the fourth council of Carthagey,c. 24. Couell, 


edit, 1727. 


COOK) 1 ! 
REN 
| * & Iiel> dlord as a rent, or 
n lieu of ſome other duties. ', Cowell, ib, | 


. . Avonage; (from the Lat. avena, , cats), 


Adventures or trials of ſkill at arms, and 


. Aventure, | 
exerciſes on horſeback. -—— 4/j;/a 4 


gnifies. myjtary, 


armis 36 Hen, 3. Brady's A: pen. Hiſt." Eng, 250. And 
it 18 6 AF FYT in Addit, Mat. Pari 4h | 
conveniant ad turniandum, vel burdandum, nec ad alias qua- 
cunque aventnras. | 


Paris, þ. 149+ Quod nul 


Cowell, 1b, | | | 
Aventure, (properly adventure) A miſchance, cauſing 
the death of a man: as where a perion is ſuddenly 
7) -mg or killed by any accident, , without felony. 1 
n F.> ' þ 354 N ' ty | 
| Avoca (quaſi overa, from the Fr, 0 YEA d ouvrage 
velut operagtum) Signifies a day's work of a.,plovghman, 
formerly valued at 84. It is found in Dom:/day. 4 lift. 


2 . * ' «. * 1d 4 SIS 
| *Forrage (averogium) Is faid to fignify ſervice which 
| the tenant owes to his lord by horſe or carriage ; but it is 


commonly * uſed for. 2 contribution. that merchants, aad 


old others make towards their Iofſes, who have their goods 


caſt into the ſea. for the ſafeguard of the, ſhip, or of the 
other goods and'lives of thoſe perſons that are in the ſhip 
during a tempeſt. It is in this ſenſe called average, be- 
cauſe it is proportioned and allotted after the rate of every 
man's goods carried. * Stat. 32 Hen, 8. 14 Car. 2. By 


neceſlity, the goods, wares, guns, or whatſoever elle is 
on board. the ſhip, may (by conſulting the mariners) be 
thrown pver-board by the maſter, for the preſervation of 
the ſhi 3 and it ſhall be made good. by average and con- 
tribution. - Stat. 49 Ed. 3. But if the maſter takes in 
more goods than he ought, withont leave of the owners 
and freighters, and a ſtorm ariſeth at ſea, and part of the 
,ireighters goods, are thrown .over-board, the remaining 
"goods are not ſubje&t to average ; byt. the maſter is to 
"make good the loſs out of his own eſtate: and if the 
' ſhip's geer or apparel be loſt by ſtorm, the ſame is not 
within the average. Leg. Rhod. If goods are caſt over- 


eſtimated at the price they coſt ; but if they are ecjefted 


of arrival.. Leg. Oleron. Where gods, are given to pi” 
rates by way of compoſition to ſave the reſt, there ſhall 
be” averages, b the 'civil law. Mor 297. Averagt 5 
likewiſe a ſmall duty, paid to maſters of ſhips when good 
are ſent in another man's ſhip, for their care of the goods, 
over and above the freight, ©” Paying fo much freight for !4t 
ſaid goods, with primage and average accuſiamed. Woes 
'in bills of lading. | Cowell, ed. 1727. _ ' 

Average of coznfields, The | ſtubble 'or remainder of 
' ſtraw 'and graſs-left in corn- fields after the harveſt 18-cat- 
ried away. . In. Kent, aſp d the gratten, and-in other pars 
the rovghings, &e. "C tell, 4h, Far bad + p73 
rare, ' To cafry goods in” a. waggon, or Up” 
horſes, a duty required ' of ſome cuſtomary {c- 


» 


loaded 
nants. "Spelman. (s/o eget 
'* Aver-cozn, Ts a referved reht in corn, paid by far- 
mers and teganly fo reigoud houſes: and ſignifies i 
| to the *I6rd's granary, by the v2 
this "wm 
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Somner corn dra 
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4 the King's cuſtoms, 'n 


of W235, 1g ; \ EIA TE, __ | 
| ng cattle of the tenant,” Tt W ſuppoſed that 
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the laws of the ſea, in a ſtorm, when there is an extreme, 


board before half the voyage is performed, they are to be - 


afterwafds, then at'the price the reſt are' ſold at the port 


AV ti 
ing to the Saxon enriet ſeeat, church-ſeed, a mea- | 
He hs brought to the prieſt annually on St. Mar- 


tin's day, as an oblation for the firſt-fruits of the earth : 
under which title the religious had corn: rent paid yearly, 
as appears by an inquiſition of the eftate . of the abbey of 
Glaſtonbury, ant dom. 1201. Covell, ib. On 
* Fvecia, Cattle : Spelman deduces the word fromthe; 
Fr. ouvrer, to work, as if chiefly working cattle: though 
it ſeems to be more probably from avorr, to have or pol- 
ſeſs ; the word ſometimes including all perſonal eſtate, as 
catalla did all goods and chattels. This word is uſed for 
oxen or horſes of the plovgh ; and in a general ſenſe any 
cattle, —nHomines per averia ſua, Viz. equos & boves et 
affros graviter difirixit. W. Thorn. in Ed. 2,” It is uſed: 
7 the ſame ſenſe in /. 2. Ca, 18. Averia elongata. See, 
Zhegets, Wer 2d 106g HS Cf tet 

Averiis Captis in Dithernam,' A writ for the taking 
of cattle to his iſe, who hath-cattle unlawfully diftrained 
by another, and driven out of the county where they 
were taken, ſo that they cannot be replevied by the ſhe- 
jif, Reg. Orig-, 82. If the cattle are put into any 
ſtrong place Lo the ſame county, the ſheriff may take the 
poſſe comitatus, 'atid break into it, to make the replevin. 
i Þ. & M. But when they are driven out of the county, 
he hath no authority to purſue then. Cowell. nt 

Averland.” 7tem cellarius libere ſolebat capere omnia ſler- 

ilinia ad_ſuum opus in omni vico, nifi ante oftia ezrum qui 
habebant averland. Mon. Angl. 302. It ſeems to have 
been ſuch land as .the tenants did plough' and manure, 
cum averiis ſuis, for the proper uſe of a monaſtery or lord 
of the ſoil. Puod qutem nuttc vocatur averland, fuit terra 
ruflicorum, 1b. This land was ſubje&t to averages, or 
the lord's carriages. Cowell, edit. 19279 

Averium ponderis, full weight, or avoir du fois, — 
de quolibet panno fine grano, et de qualibet libra de averio 
ponderis, tres denarios, Cart. 3 Ed. 2. 

Averment, Yerificatio, (from the French. averrer, that 
is, verificare) Is an offer of the defendant to make good 
or juſtify an exception pleaded in abatement, or bar of the 
plaintiff's aQtion : and it ſignihes the aQt as well as the 
offer of juſtifying the exception ; and not only the form, 
' but the matter thereof. Co. Lit. 362. Cowell. Averment 
is either general or particular; a general averment is the 
concluſion of every plea to the writ, or in bar of replica- 
tions and other pleadings (for counts, and avowries in 'na- 
tute of counts, need not be averred) containing matter af- 
firmative, with theſe words, et hoc paratus eft werificare, 
\&e., Particular averments are, as when the life'of tenant 
for life, or tenant in tail, are averred, Co. Z't. 362. 

The uſe of an avermenit is to aſcertain that to the 
court which is generally or doubtfully alledged, that fo 
the court may not: be perplexed of whom, or of what it 
ought to be underſtood. Heath's Max, 42. Cites Co. Lit. 

2. b. The proper uſe of an avermenit conſiſts in' this, 
UzZ. to add matter to the plea to make doubtful things 
clear, which otherwiſe ſhall be intended againſt the pleader. 
Ang. Me. 376, pk, 506. Fi 4 
. I. Where averment is neceſſary, and what is a ſufficient 
.avermant, Jap Bos TTY 

2. Where averment is not neceſſary. 
3 Averments as to deeds, records, the. 

to } | 


- 


life of @ perſon, 

I. Where averment is neceſſary, and what is a ſufficient 
averment, * 99 | 
Caſe, for that 


Queen Elizabeth was ſeifed in fee of the 
manor of 8. and granted to him thirty acres, parcel of the 
ſaid manor, by a copy of court-roll ; and that fhe granted 
four acxts, other paicel thereof, to the defendant ; ang al- 
ledged, that the copybolders of the thirty atres, tinie out of 
mind, had common in the four acres for certain' cattle fre 
the firſt of Auguſt zo All Saints, and that the defendant on the 
fir! of May, in ſuch a year, incloſed the ſaid four acres 
with hedges and ditches, per quod he tould not have his com 

- man. After verdict for the plaintiff, it was moved, that 


the plaintiff ſet forth, thar the inc.oftire was made on the | 


fi.ſt of May, but did not 


aver that it continued till the firj 
Vor.I, NP 20, te ga dg ana re Lo hy 


| could bot lofe his conittion ; befiee, 
; 


' baron and feme, he being po 
pla 


fned 
tefte of the original. * 


: 


BR” 
of Aiiguſt, atid f0 rio cauſe of aftion'appears; but & as 
aid, that if there is aty thing which implics ati'averment; 
it" is ſufficient ; now here 'the per:quod be *could' nit have 
common, is a ſufficient avermetit, that [the inclofure cons = 
tinned till the firſt of Hug! afid" afier, for otherwiſe he 
the jury bave found 
unleſs the inclofure 
JF: "faid, that'the per qucd 


him'guilty, "which be could ' not 
bad continued. But Dodderitye 


« : = 


is an inference out of the precedent'declaration,” and does 
not. amount to att averment ;- but Ley Ch. 'J.- held; that 
it amounted to an averment but alf the court apreed, 
that after verdict for the plaintiff, the judgment wavnot to 
be atreſted for the matter/aforeſaid: 2 Rot Rep."$59," 

Error of Judgment in af #npfit,” in whit the plaintiff 
declared, "that n' conſideration he woilld ititouhte" an tinhn;- 
niniſiration at the reque/t of 'C.' and perifiiÞ tht defrhdant to 
adminiſter, that - the ſaid deferidant would ar the plain-- 
tiff of two bonds ; and- alledged that he did" renountt the ad- 
miniſtration, and ſuffer the' defendant 'to"adminifter, bur 
that the defendant had not diſcharged"him” of! the two 
bonds. ' It was held i Angry ]. (the other” Judges being 
abſent) td 'be ertor, becauſe' He did' not aver” that ' br" re- 
nownced the adminiſtration af the requeſt of C for: perhips 
he might be” compelled to renounce by a ſeritence” in' the 
Spiritual -Court, or of right the wife (as the defendant 
was) ought to adminiſter ; adjornatur. Mar. $5. pl.1$6:' - 

In falſe imprifonment in London, the defendant pleaded, 
that J.'S. ſard' forth a \atitat' the /aft' day of Trin. term 
direfied to the ſheriff of Re. by* virtue" wheresf the fri - 
made hig-warrant to the. defendant,-whothereupon took the 
plaintiff, which is the ſame impriſonment, abſque” bac that 
he is guilty in London, vel atiter vel alio' mide; theiplain - 
tiff replied, that the writ was truly proſe.u'ed twfuch a' day 
after the impriſonment : upon demvrrer, it was adjudged for 
the plaintiff, becaufe though the fe of the'writ is upon 
record, and the plaintiff-carmot aver againſt ity 'yet great 
inconveniencies will 'bey"if the plaintiff eannot ſet forth 
the very time of purchaſing the-wWritz'and the' relation of 
_ tefte is only to prevent” fraud” arid-not juſtify a" torr. 

mM: I6r. 6 OPEOTETS: 97,7 OF 10 0:5 [ vs 

n replevin, the defendant made cognizance'as bailiff to 
in right of the feme far 
rent in aretro exiſten'; the plaintiff demurred f cially ; 
for that the life of the toife tvas" not averred. But Hale 
Ch. J. held, that'the''rent in" 'aretro exiflen? is quaſi an 
averment, and'after verdiCt, or upon a general demurrer, 
had beett good ; and Twi/den and-H#7/d held it good enough 
on a ſpecial demurrer, which Hale doubted, and judg- 
ment was for the avowant, 2 Lev. 88, ' * 

In debt on judgment, the defendant pleaded in abatement, 
that a writ of erfor was ſucd ſuch a day upon the judg- 
ment, which writ of error is fill Zepending undetermined, 
Sc, the plaintiff replies, © that' the original in: debti1was 
e the writ of 'errvor was ſued, as: appears. by the 
"he defenidant- rejoins,/ that the. ori- 
g'nal bore tefle fach @ day, 'u b'ch' was before "the nurit of 
error was en but that in fat? the driginal was' not ſued 
out until ſuch a day, which was after the writ of error. was | 
ſued'; the plaintiff demurs, ſuppoſing that the defendant 
was eſtopped by the #e/e of the original z/ and ob that opi- 
nion was Treby Ch.F. but Powell |. was of thz:contrary 


opinion, and ſaid,” that'if a' man is arreſted;"and- after- 


wards a writ is'fued\with a teffe antedated, in falſe: im- 
priſonment, this may be avoided by pleading 3- adjornatur. 


Lord Raym. Rep, 212% © SHES 02 beſt bps 
Debr was brought upon a penal law, which by the: flatute 


ought to be ſued within a year ; the deſendant pleaded the 


flatute, and that one year was elapſed. before the ſuing the 
attion, &c. the plaintiff replied, rhut he: ſued an original 
teſte'/ach a day, which was within the year ; the defendant 
r6j*ined, that though'the writ bore .teſte within the year, yet it 
was 'ſued after "the year. "The ' plaintiff: dewurred ;-fnd 
adjudged by the whole court, that none ſhall: be admitted 
ro aver that-an' original-was ſued. at any time contrary to 
the tefte'; per Treby Ch. }. cited a> adjudged. - Lt. Ram. 
Rep. 212. USTIML 42 © 2.4575 

A neceſſary implication omounts to an-expreſs averment. 


Arg. Gitb. 123, Perak 


/ 


=, —. * 

Iidiftment was, that the defendant krowing the w'll of 
\. S. to have been proved in the Pterogative Court, cited 
the executor before himſelf, being chancellor of D. to prove 
the will there, in order to extort money from the ſaid ext- 
cutor, Lord Ch. ]. Parker and the court held, that it 
being laid that the defendant new it, that lat; 
muſt have been by a ſight of the probate of the will ; 


| 


cited by Mr. Fuſtice Les, Gib. 264, 265. | 
In an a of death of his brother brought againſt 
G. D. of H. in the county of. /F. as principal, and KR. 77. 


as accefſary, whereas the name of the prince! was I. D. 
the acceflary pleaded, that there was no fuch perſon in 
rerum natura as G. D. at the day of the wiit brought, | 
or after ; adjudged, that if there was a. man of that name 
in another county, yet if he was not of the ſame town 
mentioned in the writ, in ſuch caſe the appellee may aver 
m favour of life, that he is not the fame perfon, and may 
traverſe the return of the ſheriff. Dyer 348. _ | 
The rever ſioner in fee expectant of an #/tate for Life, de- 
wards the deviſee made his executor, and died ; the executor 
diſtrained for rent, but in his avowry.he did not avrr, 
that the lands remained in the ſeifin of the tenant, who 
ought to: pay it, or in ſome other perſon, who claimed 
under him by purchaſe or deſcent ;. neither did he aver, 
. that the rent incurred after the death of the terant for life, 

| both which were adjudged good An, upon a de- 
murrer to:the avowry, eſpecially the laſt ; for if a rever- 
fioner grants a rent-charge, it ſhalk, not begin till after 
the death of him. who has the particular eſtate. Cre. 
Eliz. $47 | ' 
Error of a judgment obtained in a court of prieporuder, 
for that the plaintiff, in his replication, had not concluded 
with hoc paratus eft verificare, nor demanded his debt and 
damages as he ought to have done 3 and for theſe cauſes | 
| K was reverſed, Gro. Eliz. 256. | 
Lands. ſowed with woad were ſold, and the vendor 


, 


þ 


=_ 


promiſed,. that if the vendee ſhould be prohibited by pro- | 


elamation,, or otherwiſe, to ſow woad, then he would 
return ſo much of the purchaſe-money ; afterwards the 
vendee brought an aCtion on the caſe againſt the vendor, 
and ſet forth this matter, and that proclamation was made, 


[ 


j 


that no man ſhould ſow woad within: four miles of any þ: 


market and clothing town, and that his land was within [ 
faur miles of a market town, but did not aver that it was 
a clothing town likewiſe ; and upon demurrer, it. was ad- | 
judged, that he ought to have made ſuck» an. averment. f 
Goldſb. 7. | "HP 0 

OAT huſband and wife, as executrix of G, D. 
&c. of London, taylir ; the defendant pleaded in bar, a 
judgment that was obtained againſt her in the King's 

ch, as executrix of & D. of London, barber-ſur- 
geon ; and. upon- demurrer to this plea, it was objected 
againſt the defendant, that ſhe did: not aver, that G. D. 
taylor, and G. D. ſurgeon, was. ow and the ſame perſon ; 
and though it was: ſaid that the plea. might be good to a 
common intent, for they ſhall be intended the fame. per- 
ſon, yet it was adjudged, that it ſhall not be fo intended ; 
for where a thing is indifferent, there a common: intent 
may prevail, but not where it is more Itrong on-the one 
fide than the other ; and here it is fo ſtrong, that a taylor 
and ſurgeon: being different occupations, they can never 
be intended the fame perſon. Gold/. 111. 

By the opinion: of Anderſon Ch. Juſt. where the teſtator 
intended to: deviſe lands to #be heirs. of G. D. and the 
writer by m;/#ake wrote to G. D, and his heirs, tliis may 
be helped by aw averment, becauſe what the teſtator in- 
tended is written,. and more; therefore the doviſe ſhall be 

d to the heirs. of Gs. D. burthe himſelf ſhall:take nothing |. 


1 


| 


. . . ” 
{.ime, there an averment ſha 


+155» 
viſed a rent to another, and died, and ſeveral years after- | 


lo averred in the declaration, the plainti 
for though the ſum was uncertain in the body of the bill, 
3) by ” podddhs the debt is made certain. Cro, FElz. 
£503, 759» 

- In an aCtion on-the caſe for theſe words, viz. Thy fon 


agreed to pay to the plantiff and bear his proportionalble 


' 


as well' as covenant. 3 Lev. 429. 


A V Ek 
the defendant ,may aver that_it was fo ;. in like manney 
where a ſuit, is in the court of Admiralty for a thing done 

was done 


upon the land, the defendant may atcr, that it 
infra Corpus comtatus, Gods. 21 4. Crabs FI. 
The father having two ſons, both of one name, tevied 
a fine of lands to the uſe of // his ſon, and his heirs - in 
this caſe the Judges cannot” take notice to 'which of hi; 
{ons. the land doth. belong ; but if the party averreh 
:hat the cogniſow had two ty named 77. the elder, and 
[T. the younger, and that his intent was to levy the fine 
0 I. the younger, this averment is good, it being of 


| natter of ſaCt not apparent in the fine, bur out of it, and 


hereſore it ſhall be tried by a jury : but if a man, by 


{iced executed under his hand and ſeal, giveth goods 19 


ine of the ſons of G. D, * bath ſeveral ſons at thar 
| not be allowed which fas 
-1e meant; becauſe the deed iifelf being void for uncer. 


-ainty, it cannot be made good by an averment, 5 Red, 


l, viz. Memorandum, that I W. R, 

1o bind miſelf t9 M. M. ts þoy h'm all ſuch monies as my 
"brother oweth him.: in witneſs,. &c, and afterwards it wis 
thus written, the brother ezveth M, M. 40/. and it being 
iff had judgment z 


q 


Debt upan- this bil 


hath robbed me, the plaintiff cannot maintain the aQtion, 


| without averring, that the defendant had no more ſons ; 
- but if the words had been ſpoken to the /2n inſtead of the 
father, or to the. wife, viz. Thy father hath robbed me, 


there needs no averment, becauſe a ſon can have but one 
father, and a huſband but one wife. 2 Cys. 443+ 
Caſe, &c. wherein the plaintiff declared upon a promiſe. 
made by the defendant. to-pay to the plaintiff 84 /. out of 
the maney due for the. freight of a ſhip : upon non aſſunfſit 
pleaded, the plaintiff had a- verdi&t ;- it was moved in ar- 
relt of judgment, that: the declaration was ill, becauſe the 
plaintitf had nob averred, that there was money due for the 


o 


. freight of the ſhip ;, adjudged, that this was parcel of the 


promiſe, and that it ought to have been averxed; and 
likewiſe the plaintiff ought to have Jaid a demand made 
of the money. _ Stz/: 220. 

In debt be 157. 8s 84. the plaintiff declared on # 
deed, reciting, that ſeveral ſuits were likely to ariſe be- 
tween the vicar of Shettlehampton and the plaintiff, con- 
cerning a medus 1n.the ſaid pariſh, and that the vicar had 
already ſued the pron in the Spiritual Court concerning 
the ſame, which modus likewiſe concerned all the pz- 
riſhioners, and that the defendant being a pariſhioner, 


part of all the charges of the ſuit, and all other ſuits by the 


, vicar touching that matter; then he ſets forth, that be- 
"tween ſuch a time, &c, he had expended 350 
.of ſuits by the vicar concerning: that #z0ds, and that the 
defendant had lands in the pariſh of the yearly. value of 
:534. and averred, that his ſhare of the faid-charge amounted 


f 


L in defence 


to 157, &s. 84 of which he had notice, &c. licet ſepius 
requijit' &c. had not paid it, &c. The defendant pleaded 
non eſt faftum, and the plaintiff had a verdict ; it was 
objeCted, that an an, of debt. wonld not he on this agree- 


*ment, but coreanant, becauſe the ſum to be paid was un- 
*certainz but the plaintiff had judgment ; for though * 


ſum at firſt is uncertain, yet when it is reduced to a cer- 


tainty by an averment, an aCtion of debt 


will-lie for it 


y the will; but if the deviſe hadi been intended-7o G. D. |: 
and his heirs, and by miſtake jt: had been writren. to the | 
heirs of G. D. there an averment ſhall not. help,. becauſe 
it is not the will of the teſtator in writing, and then. it: is 
to increaſe that which: is defeCive ir the will, and in ſuch 
caſe averments are never allowed, though:they. are uſually 
allowed to take away any ſurpluſage. Godb. 131. 

Where the plaintiff libels in the Spiritual Court out of 
the proper dioceſe, for a legacy, if it doth not appear in 
| the libel itſelf, that the ſuit: is. out: of the proper dioceſe, 


a thing which clear] 
declaration. 


2. Where averment is not neceſſary. 


In an aftion upon the ſtatute. 32 77. 8. againft buying 


ipretended titles, if the plaintiff declares, that the deten- 


dant,. or. any. of his anceſtors, or any other perſon under 
whom he claims, were not in- poſſeflion of the Jand, n9f 
received the rents, &c. by. the ſpace of a year, &c- he 


'need not aver that the title is pretended, becauſe the ita- 


tute makes it ſo ; and therefore it is impertinent to aver 
y appears - both by the ſtatute and the 


| 1A 3V £8 
 In.replevin,, the, defendant riade conuſance, as bailiff 
| to Thomas Lord Howard, and fet forth, that the priorefs 
of the late difſalved priory of He/lnoell, by deed, bearing 
date 4 Nevember, 29 H. $8. and then enrolled, granted/the 
manor of . P. of which ſhe was ſciſed, &c. to G. D, and 
his heirs, who entered, and ſo derives a title to the defen- 
' dant under that grant; the plaintiff in bar to the —_— 
ſhewed, that after the making and inrolling the ſaid deed, 
the ſaid prioreſs leaſed the {aid lands' to R: H. for 99 
years, and ſo conveyed a title to himſelf under the leaſe, 
and averred, that the deed mentioned by the defendant, 
was primo deliberat' on the fourth of November, 31 H. 8. 
and traverſed, that the prioreſs granted it to G. D. on the 
4th 0 November, 29 H. 8. and upon demurrer, it was 
Sed that ſuch an-averment could not be made 
- againſt a deed inrolled. 2 Zeon. 121, ' | 
 EjeQment, &c.. of a reQory ; it was objeQted againſt 
the declaration, it was inſufficient, becauſe the plaintiff 
had not averred, that the parſon was. living, —_— im- 
plication 3 but becauſe it was, guod pred” W. R. redor 
eccleſie pred' fuit & adbuc. eft ſeifitus de & in reforia 
pred' m dominico ſuo. ut de feodo in jure ecdefia, the decla» 
ration was adjudged good. Dyer 304. 1 
Where a man. is to take a benefit —_= at of pariia- 
ment, there in pleading he muſt aver, that he is not a per- 
| ſn excepted; but where be claims no benefit by it, but 
only to keep that which he had before,-in-ſuch caſe it 
is not neceflary to make ſuch averment;, *' Plow. Com. 
8. | " | | 
bf ſſſumpſit, &c. wherein the plaintiff declared, that in 
confideration he had paid to the defendant 40 /. for the 
debt of G. D. the defendant promiſed to deliver bim all 
the bonds, &c, wherein G. D. ſtood bound to the defen- 
dant : upon non afſump/it pleaded, the plaintiff had judg- 
ment; but it was infiited for the defendant in arreſt of 
judgment, that the plaintiff ſhould have averred, that the 
defendant had' bonds-in which G. D. was bound to: him ; 
' but adjudged, that he need not make any ſuch averment ; 
becaut? he is not to recover the bonds, but damages for 
detaining them. Cre. £4, 133. | 
Falſe impriſonment in London, the defendant pleaded a 
judgment had. againſt the plaintiff in the eourt- at Sand- 
wich in Kent, and that by virtue of «a. ſa, he impriſoned 
the plaintiff at Sandwich, and traverſed, that there was 
any ſuch record, Sc. et hoc paratus eff verificare per 
recordum :- now it is abſard to offer a proof by record, 
when he alledged that there was no record ;. but yet the 
replication might be good without any ſuch averment, -it 
being in the negative, which needs no averment ; for if. 
upon traverſe of the record* the plaintiff had concluded 
to the country, viz. ex hoc petit. quod mgquiratur per pa- 
triam, then the defendant might have rejoined guod ha- 
betur tale recordum, & hoc paratus eft verificare per recor- 
_ ry Co. El. 418. * Jos nog 
| Error of a judgment in-replevin, wherein the ayowant 
ſet ſorth, A. tenant in tail made a leaſe of the lands 
for three lives, rendering rent, and that the reverſion de- 
{cended to him as heir in tail, and the rent being in arrear 
he diſtrained, &c, and avowed the taking, &c. and averred, 
that at the time of the demiſe the lands had been formerly 
demiſed, and that the rent reſerved was verus & antiguus 
redditus : upon demurrer to this avowry, it was adjudged, 
that the averment, that the lands were formerly demiſed, 
was not ſufficient, for he ought to have averred, that 
they had been lett for eleven years next before the leaſe 
made ; becauſe the ſtatute 32 #. B. limits the leaſes to 
be made by tegant in tail, that they ſhould be made only 
of ſuch lands which had been commonly lett by the greater 
part of twenty years next before the leaſe made ; allo the 
arerment, that the rent 'was verus & antiquus. redditus, is 
not ſufficient, for it may be ſo, yet the circumſtances of 
the ſtatute may. not be obſerved ; for that requires, that 
the uſual rent, or more, muſt be reſerved, which bath 
been paid for the greater part of twenty years preceding ; 
now the rent which hath 'been paid for ſeven years, may 
verus & antiguus redditus ; but that-is not the rent in- 


tended by the ſtatute for the reaſon before mentioned. 
Cro, El. 707, | | EO FT | 


v 


v_ 


"of 4 
quad 'reddaty the therif retiirned;, the: de: 


In a pracipe 
fendant ſummoned: at the chureh-door, purſuant: to the 
* ſtatute 31 Eiz, when in truth he was not} ſummoned; 
and he not appearing, a grand cape was awarded againſt 
him, and judgment given By default; | upon which he 


brought a writ of error, and aſſigned for 
red,. that he was never ſuramaned-; 'but the'coury woutd = 
not allow this averment ;| for finte the ſheriff returned 
him ſummoned, there could be ha nay rem ayarry bop 
grand cape upon the ſummans, atid' the default recorded ; 
but if in truth. he was not ſummoned, he may.cithet have 
an aCtion againſt the ſheriff ſor his falfe returny ar a writ 
of diſceit. | Cro, El, 37 bs 397 + 20 ' | 
Aſſump/it, &c. brought againſt an admini/trater in. an 
inferior ' court ; the plaintiff bat a verdicy; and it was 
objeed againſt him, that he did: not aver that the defen- 
dant had afets after the debts pajd : adjudged, that he 
need not make any ſuch- averment, for that onght to 
come. on the other ſide _ Plowd. Com. Hoodmard's: caſe. :. 
. Leaſe for years of ſeveral mefluages dated in Nevember, 
and to commence at Michaelmas next following; in which 
the leflee covenanted to repair all the ſaid meffuages, ex- 
cept ſuch which the leſſor ſhould appoint to be pulled down 
during the term; in an ation of debt on a bond, 'brought 
by the leflar _ the defendant, for non-performance 
of covenants, he pleaded performance, &c. the plaintiff - 
replied, and ſhewed the breach in not repairing one mef- 
ſuage, parcel of the demiſed premiſſes, and avrted, that 
the Jaid meſſuage was not appointed ta be pulled dawn during 


errors and-aver- 


the term 3, and upon this they were at iffue, ws. whether - 


the defendant had repaired it or not ; and it being found 
for the plaintiff, it was moved in arreſt of judgment, 
that the averment was inſufficient ; for the leaſe being 
dated in November, and the term being to commence not 
before Michaelmas following, the houſe might be appointed 
to be pulled down before the commencement of the term, 
and if fo, the defendant is not bound to repair it ; there- 
fore this averment doth not come up to the exception z 
but adjudged, that this averment was ſaperfiuous, for it 
bad been ſufficient to aſſign the breach in' not repairing, 
&c. without averring, that it was not appointed to be 
pulled down ;. for if | 4. had been fo inted, it ought 
to be ſhewed on the defendant's part, becauſe it tends to 
bis advantage ; for if any ſuch appointment had been 
made, it would diſcharge him of his covenant, as to that 
houſe appointed to be pulled down. 1 Leon. 15. | 
A man purchaſed lands with bis proper money, which 
were held in capite, and it was to: himſelf and an infant, 
and to their heirs ; adjudged, that this purchaſe could not 
be averred to be by collufon to take away wardſhip, which 
might accrue after his death, becauſe he was never ſole 


tenant, and no feoffment that he can make, can be 
averred to be by colluſion, if he makes none ; yet no be- 


nefit can accrue to'the King by his death: adjudged like- 
wiſe, that where the father makes a feoffment, for the 
advancement of his wife and children, or for payment of 
bis debts, it cannot be averred to be a covin, ſo as to give 
the King cauſe to ſeize the land ; nw likewiſe, that 
where the King's tenant conveys his lands, either for life, 
for years, or in tail to his children,” or where a ſtranger 
is joined to the heir in tail, or where a remainder is li- 
mited in fee, or where an eſtate is declared by will ; that 
in all ſuch caſes covin may be averred for the King, but 
only for a third part ; becauſe the teſtator is enabled by 
the ſtatutes 32 & 34 H. 8. to convey two parts at his 
pleaſure, 164. ; TORE 
There was a grant of an office for life, with an-autho- 


rity to nominate under-officers, and by the ſame dced an 


annuity was granted to him who had the office for the 
ſupport of the under-officers ; the grantor died, and becauſe 
his ſon did not pay the annuity, a writ of annuity was 
brought againſt him, in which the plaintiff declared upon 
this grant; and'upon a demurrer to the declaration, the 


' plaintiff had judgment, whereupon the defendant brought 


a writ of error, and aſſigned for error, . that the plaintiff. 

had not averred'in his declaration, that he had exerciled 

this office; adjudged, that in all cafes, where an intereſt 

or eſtate dath commence upon a condition precedent, hn 
> Uhss FSg | 3 


% 


Lo 
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's to be performed b the plaintiff, ot any other, there 


the performance muſt be averred, becauſe he hath no in- 
tereſt. until ſuch condition is performed ; but when the 
intereſt paſſes immediately, as in this caſe it did to the 
grantee of the office, which intereſt 'may be defeated by 
matter done afterwards ; therefore the plaintiff may de- 
clare generally, without averring atiy performance ; but 
the defendant, who is to take advantage of the non- 
performance, ought to fhew it ; but if the matter by which 
| ſuch intereſt may be defeated; appears to the court to be 
matter of law, and that the aftion cannot be ſupported 
without averring the performance of the conſideration or 
condition, there the plaintiff muſt aver the performance. 
7 Rep. I'Os | : 
\ Tenant in fee, in conſideration, of natural love and 
.afﬀfeQtion, covenanted to ſtand ſeiſed, &c. of lands to 'the 
-uſe of himſelf for life, and after his deceaſe to the uſe of 
.his wife for life, and afterwards to other uſes, &c, 'Fhe 
queſtion was, if any uſe did ariſe to the wife ; adjudged 
.that a conſideration may be averred if it ſtands, and is not 
repugnant to the deed itſelf ; but admitting a conſideration, 
other than that which is exprefſed in the deed, cannot 
be averred, yet there is an expreſs conſideration in itſelf ; 
for when he limits the lands to the uſe,of his wife Jo" 
her life, that implies a ſufficient conſideration in itſelf, 
and needs not any averment ; ſo where the father, who 
was tenant by knight-ſervice, made a feoffment to an in- 
fant, who was then his ſon and heir apparent, it need not 
be averred, that it was by colluſton, becauſe- it is ap- 
Parent that it was ſo. 7 Rep. 40. RAVES 


3. Averment as to deeds, records, the life of a perſon, 

and to ſupply defefts in wills, 

cannot. avoid a ſtatute-merchant, obligation, re- 
leaſe, &c. againſt the party himſelf named in it, by aver- 
.ing a delivery thereof upon condition, unleſs he ſhews a 
-writing of the condition. Br. Fazts, pl. 10. 

But it is otherwiſe i detinue againſt a ſtranger, where 
the thing is bailed into an indifferent hand ; na the di- 
verſity; for there it is' averrable, contrary againſt the 
party himſelf. Br. Faits, pl. ro. | 

. has two ſons named JF. and levies a fine to HW, 
averment that this was to F. the younger ſon, is good , 
| but in gift of goods to one of the ſons of F. S.. no aver- 
ment can be. 8 Rep. 155. 

Againſt a confederation alledged in a deed, or an »ſe de- 
clared, no averment to the contrary can be received ; ſo 
_ of indentures upon fines and recoveries, where the fines and 
recoveries purſue them, cites 1 El. Dy. x69. Altham's 
caſe, 8 Co. 148. Counteſs of Rutland's caſe, 5 Co. 25, 26. 
Nihil efl tam naturale quam quidlibet diſſolvi eo modo quo 
ligatur, ContraCt by contract, deed by deed, record by 
record, parliament by parliament. Terk. 166. fl. 20. 

No averment dehors can make that good which is ap- 
' parent, on | 
to A. and his heirs; no averment can be, that it was the 
intention of the parties, that the feoffee ſhould not have 
eſtate but to him, and the heirs of his body, 8 Rep. 


hevies of debts is maintenance at Common Jaw, and 
puniſhable by indiQtment or information ; but it is not 
Pleadable in bar of an obligation ; for the condition of 
the obligation was to pay a ſum of money not for debts 
bought, and this buzing 7s collateral to the condition. So 
a bond for payment of a ſum of money upon condition, 
in the caſe of ſimony, the ſimony may be pleaded againſt 
ſuch bond by virtue of the 31 Z£/:z cap. 1. 


gavler, contrary to the ſtatute of 23 Hen. 6. cap. 10. T heſe 
ſtatutes give averment in ſuch caſes, but there is no 
| fNlacute which gives ſuch averment in the caſe of mainte- 
nance. TFenk. 108. 


It was agreed, that if a caſe be within the fatute of 


gaming, the defendant may aver againſt his own deed. 
Comb. 328. : 

"Iwo manors were known by the name of 7. and 
ſometimes diſtinguiſhed with an alas ; an annuity of 200 /. 
per ann. is granted out of the manor of 7/, one of them i- 


+ cr rhe of the deed, 1o be woid, as feoffment | 
e 


So for uſury, is 
33 Eliz. cap. 8. So againſt a bond given to the ſheriff or 
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but 801. per ann. and the other of more than the annuity, 
It_is a good averment in law, ' that the greater many 
ſhould be liable' tothe rent-charge. Chan. Rep. 1 38. 

If one has two manors known by the name of W. and 
levies a fine of his manor of WY. he ſhall: by ' avermen; 
| aſcertain which! of them it was; per cur. 6 Mod. 23%. | 
"Stat. 4 & '5 Ann. cap. 16, In debt on ſingle bill, deig, 
or ſcire facias #pom a judgment, the defendant may plead 
payment in bar ; in debt upon bond, if the defendant befers 
att:on brought hath paid the principal and intereft, due by 
the defeaſance or condrtion, he may plead payment in bar, - © 

Bill to have the benefit of a marriage ſettlement, and 
covenants therein contained, &c, The caſe was; Roche 
| #pon his firſt marriage ſettled lands upon himſelf for life, 
remainder '## his wife for life for het jointure, remainder 
to the firſt and other ſms in tail male, remaitider to the 
heirs female of the body of the wife, and the beirs of the 
bodies of ſuch heirs female; remainder to the right heirs 
of the huſband, with cxvenant that tre was ſeifed in fee, 
and had good right to make ſuch fettlement, and that the 
| per ſons ould enjey according to the limitation M the ſet- 

tlement, &c, The wife dies without a ſon, leaving m 
one daughter, who is the plaintif. © Rooke after the death 
of his wife, being Teiſed ' of a remainder in tail, viz. to 
the heirs female of his body, levies a+ fine, and ſuffers a 
recovery, to bar the iſſue female, &c. Hare:;urt C. ſaid, 
that here are'no. articles precedent to the ſettlement, and 
he cannot admit parole evidence of inftruCtions to contra 
the deeds ; for that would introduce ſtrange incertainty in 
deeds ; that there is no relief in equity in this caſe upon 
the general covenant, to enjoy according to the limitz- 
tion in the ſettlement, though tenant in tail dvth levy a 
fine and ſuffer a recovery to bar the iflae female and the 
remainder, Bill diſmifled with coftss Per Harcourt. 
Chan, MS. Rep. cited in 43 Yin. 366. 

A man makes a _ years the 10th of May, and 
then the /efſor bargains and ſells this to another by deed in- 
rolled, bearing date the 10th of April, and 'it was entered 
to be conveyed the 10th of April before, but in truth it' ws 
delivered, and acknowledged, and inralled afterwards ; und 
it was held, 'that the lefſee was without remedy at the 
Common law, for he cannot plead that it was acknow- 
ledged or delivered after the date 'of the day of acknow- 
 ledging; and ſo was the opinion of Rhodes ; Periam, 
Windham, and Anderſon being abſent ; for he cannot ayer 
that it was inrolled or 'acknowledged at another day than 
it is recorded, becauſe it is contrary to the record, for it 
is entered, that it was acknowledged the 19th of April, 
and then if ſuch a plea ſhould be admitted, it would ſhake 
moſt of the afſurances in England. Ow. 138. 

Upon the ſtatute of 13 £liz. again/l wſury, and 27 
Eliz. againft frauds, although fines be levied; yet where 
there is uſury, or fraud, or covin, they may be averred 
ſo to be againſt any aQt whatſoever. Jonk 254+ 

Where D: has appeared as an attorney for A. in at 
aCtion brought by 4. againſt B. it cannxt be ofſigned for 
error, that D. was not an attorney, or that there is no ſuch 
perſon in rerum natura ; for it is againſt the record ; and 
the admittance of him for an attorney by the court, makes 
him an attorney, if he was not an attorney before this 
admittance ; in a writ of error brought io this ſuit, and 
error aſſigned ut ſupra, the defendant in the writ of error 
in this caſe pleads in nullo oft erratum ; this does not con- 
feſs that he was not an attorney ; but this plea «/f quaſi 
a demurrer, that this is not an error at all ; adjudged and 
aſhirmed in error. Fenk. 232. 

In feire facias againſt C. to repeal a ſpecial livery 
granted to him upon his coming of age. Upon demurrery 
the queſtion was, whether the attorney-general could 
aver againſl an inquiſition returned into the petit bag, thuugh 
not taken before the eſcheator, but put in by another ; aud 
it was reſolved that he could not ; for this cannot be tried 
| by a jury, but upon an examination in court, and there 
to be redrefſed. Fo. 389. | 

Where a Hatate is recited, there one may not aver that 
there is no fuch record ; for generally an aver.nent, 45 , 
this is, doth not lie againſt a record ; tor a record 1s 3 
thing of ſolemn Fe high nature, but an arecment ſs 


| 


A 


- 


| 


but 
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the allegation | of the party, (24 Cars B.R.) and 
+ ſo jock credit in law to be given to it. Zik.P, R. 
we a. juſtice peace records a force on view, you ſhall 

not aver againſt it.” 12 Ad. 44. IEARINS 

Matter of record ſhall _ be avoided by @ collateral 
erment , held pur cur. ih. 407» #11 :*i | 
© Whether the bail ſhall he admitted to aver againſt the 
record in the original aftion, viz. that defendant was not 
in cuſtadia Mar. in Hill, term, anno 7 W. 3; as the decla- 
ration ſet forthz now if he was not in cuſtody in. that 
term, as defendants in their plea. averred, then this bail 
cannot be taken to be ir the ſame aQtion ; the court in- 
clined againſt the plea ; but the ſcire facias was quaſhed 
for other matter, and ſo the point in law was not de- 

termined, Garth. 403. | 


party killed, may be averred in any place z per tob. cur. 
Bulfl. 43, 


Fointenants in fee of a manor intermarried, and after- 
wards levied a kne thereof to G. D. who rendered: back 
again to them in general tail ; they had iſſue three 
daughters, then: the huſband died, and the widow mar- 


ried a fecond huſband, and he and his wife levied an- | ; 
Other fine, and took back the manor im ſpecial taib; them || the King's averages or carriages, or to be freed thereof, — 


' Aver-penny hoc ef, 


the ſecond huſband made a leaſe: for years of the manor, 
and the lefiee ditrained a copyholder for rent, who 
brought a replevio, and the defendant avowed the tak- 
ing, &c, but did not aver the bfe | hom leffor,, and for 
that reaſon the avowry was adjudged 


524. 4 i 
The teſtator deviſed all his lands to-T.. 8. but his (the 


teſtator's) name was not mentioned in- any part of his 
will, yet adjudged, that by an averment of his name, 
= proof that it was his will, it was good. 2 Zen. 


[4 | 
| The teſtator had: ifſue two. ſons and one daughter thon' 
living, and he deviſed his lands to: his youngeſt ſon, and: 
the heirs of his body, remainder to the heirs of the bady 
of the elde/i ſon, remainder in fee to the daughter, aſter- 
wards the youngeſt ſon died without ifſue, leaving both 
his father and elder brother, then the elder brother died, 
leaving iſſue; a judged, that the iſſue of the elfler bro- 
r cannot. take by this deviſe, becauſe he: himfelf could 
uot take-by the:name of heir in the life-time of his fa- 
. Vos. l N? 29, = Bc Cre, Dok S; 


the words in the new publication, 


vy 


AVG 
ther, who being now dead, the eldeſt. fon produced wits 
nefſes on oath, to prove that his father. had declared his 
meaning concerning his will, vis. that as lotig as his eldeſt 
fon had any children, bis daughter ſhould not have the land ; 


but there being nothing like it to be collefted out of the 
words of the will, this proof was rejeQted.”2 Leon. 70. 

Sa where Sir Thomas Ghayney deviſed ſeveral lands to 
his ſons Henry and Fohn in- tail, upon condition that be, 
or they, or any of them) ſhall not alien, remainder to 
the: next heir male of Sir Thomas, the. teſtator in tail 
male ; afterwards, Henry, his eldeſt ſon, ſuffered a com- 
mon recovery to the uſg of himſelf and” his heirs, and 
then ſold the lands ; adjudged, that no proof or any col- 
lateral- averment ſhall be allowed, which cannot be col- 
leted out of the words of the: will, whether the teſtator 
intended to reſtrain Zenry, and the heirs of his body, as 
as _ obn, and the heirs of his. body, not to alien, 
$ Kep. 0d.” - | Th 

'The huſband deviſed lands to his wife for life gene- 
rally ; adjudged, this cannot be averred to be for her 
jointure, and in bar of her dower, becauſe a'deviſe im- 
ports a confideration in itfelf, and an averment ſhall not 
be allowed where the intention of the teſtator cannot be 
collefted out of the. words of his-will.--. 4 Rep. 44. 

The teſtator had a fon and a grandſon both named 
Robert, and anno 29 Car. 2. he deviſed his lands to his 
fon Robert and his heirs, and a legacy to his grandſon Ro- 
bert, aftetwards Robert the fon died in the life-time of 
his father, who then republiſhed his will, and declared 
his intention. to. be, that Robert, his grandſon, thould take 
by bis will, inſtead of Rebert his foy z adjudged by three 
judges, that a new publication is equivalent to a -pew 
writing the will, and though the grand/or is not withire 
the words of the written 2w4l, yet he may be averred to 
be a /on, for fo he is with a diſtinCtion by the adjeQtive 
grong ; but this judgment was reverſed in B. R., becaufe 


no parot averment ſhall carry the lands to one, when 
| the wards of the will they are deviſed to another ; it 
| true, a pew publication may be equivatent to a new writ- 


ing. the will, but that muſt be 96-1 ds words ir: the 
written wilt are apt and proper, and do not difegree with 

4 cation, which they &o is this 
caſe, for the word fon in the written will can never be 
conſtrued to be grandſon in the new publication, be- 
cauſe they are different names of appellation, 1 1&2, 


- Where the buſband devifed lands to his wife for her 
proviſion and maintenance, this may be averred to be for. 
her jorxtare, though that word is not in the will, be- 
cauſe it is confiſtent with the other words in i ; but 
where 2 widow brought writ of dowey, and the tenant 
pleaded, that her late huſband made a will, and deviſed 
the lands to her during her widowhood, and averred this 
was in recompence of her dower; this averment was. re- 
jeQgd, becauſe there was nothing to be colleQed out of 
words of the will to that- purpoſe. 1 Lut, 734 _ 

Aver-penny, (or average-penny) Money paid towards 


quietum efſe de diver/is denarits pro 
averagris domins regis. | Io Wa UE 

- Averxare. See #verace.  _- | 
Aver-ſilver, A cuſtom or rent formerly fo' called. 


void. Cro, Eliz. | Cameil. 


| -Kugeo, A ciſtern for water-—Epiſtopus By concedie 
| avilus W. water caput pro condutiu aquatiee cunt auges 
| fauſpiralibus, ef cetersy machinis, ſub of fa torrauebs, A, IV. 
1451. Reg. cole. Well.. $48. Cre COTE 
| Augmentation, ( Augmentatio). The: name; of a evurt 


| erefted 27 Hen. $. for determining ſuitsand controverfies 


' relating” ro-monaſteries- and abbey lands. "The inten of 
' this court was, that the King might be Jjutty deat with 
touching the profits.of ſuch religious $ as wer@ piven 
to: him by at of payliament. It wok-its' name from the 
augmentation of the revenues: of the: crown, by the . ſup- 
preſſion. of religious houſes : andthe office'of avgmon'atic n, 
which hath many-eurious reconds, rennins to this day, 
CO hath been Jong! fince! diſſolved. Cowell. 
BT LOIN i & eh Auguſta, 


| 
| 
| 
| 
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Auguſts, London. Cowe 1. 
Awſage. See 4vage. TO 
Avirunatus, Is mentioned in the Afonaflicon, tom. 1. 


þ. B50. and it ſignifies an oar, viz. debet homo ſuper pedes 
 ſuos quo profundius poterit intrare, et dum ultra ire nequt- 


verit, avirunatum unum ofto pedibus longum, introrſus de 
diverſo lanceando propellere, et a lico qu avirunatus ile 
tr anſnatare defierit ſpatio 40 pedum per chordam debet min- 


furari, thique fignum in aquam infigi, Cowed. 


Avilamentum, Advice, counſel. De aviſamento et 
conſenſu conſilii n1ftri conceſſimus, was the common form of 
our King's grants. BP 

Avis Dani Martini, z. 9. Cornix, a crow, 'or root; 
ſo called, becauſe this bird appears about the feaſt of St. 
Martin : $i a finiſtra in dextram avis Santi Martini vo> 
laverit, &c, Pet, Bleſenfis, Epiſt. 65. 

Aula, A court-baron. Aula ibidem: tenta 4 die Au- 


guſt, &c. Aula eccle/iz is that which we now call navis' 


eccleſiae : in medio aule majoris eccleſie decenter ſepultus eft. 
Eadem. lib. 6. p. 141. s 

Aulneger. See Alnegar. 

Aumone, (Fr. aumine, that is, al/ms) Tenure in au- 
mone, is a tenure per liberam elcemoſynam. Brit. 164. As 
where lands are given to ſome church, of religious houſe, 
upon condition that ſome ſervice or prayers ſhall be 
offered at certain times, for the good of the donor's ſoul. 
Cowell. See Frank-almoine. | 

Aumonier, French auminier. See Almoner. . 

Auncel-weight, (quaſi, hand ſale weight, or from 
anſa, the handle of the balance) An ancient manner of 
weighing, by the hanging of ſcales or hooks at each end 
of a beam or ſtaff, which by lifting up in the middle 
with one's finger or hand, diſcovered the quality or dif- 
ference between the weight at one end, and the thing 
weighed at the other. This method of weighing being ſub- 
je& to great deceit, was prohibited by ſeveral ſtatutes, and 
the even ballance commanded in its ſtead, as 25 Ed. 3. 


ft. 5. c. 9. 34 Ed. 3. c. 5. 8 Hen. 6. c. 4. and 22 Car. 
2 


- ic. 8. But notwithſtanding it is ſtill uſed in ſome 


your of England: and what we now call the filiards, a 


rt of hand-weighing among butchers, being a ſmall 
beam, with a wez:ght at one end (which ſhews the pounds 
by certain notches) ſeems to be near the ſame with the 
pr wr Cowell, 

Auncient demeaſne. See Ancient demeſne. . 

Auntiatus, that is, Antiquated, Sicut charta eorum 
auntiata eft, et libertas anterior. Brompt. lib. 2. c. 24+ 
ar. Os 


Avoidance, as oppoſed to plenarty, is where there is a | 


want of a lawful incumbent on a benefice, during which 
vacany the church is guaſi viduata, and the poſleſſions 
belonging to it are in abeyance. God. Intro. 42. 


1. What atts make an avoidance. 
2. In what caſes the patron muft have notice of the aBoi- 


dance. 


1. What afts make an avoidance. 


Avoidance happeneth ſeveral ways: firſc, the moſt 
uſual and known means, by which any ſpiritual promo- 
tion doth become void, is by the a#? of God, viz. by the 
death of the incumbent thereof. And ſuch avoidance 
doth commence from the day of the death of ſuch in- 
cumbent. And the patron is obliged to take notice of it 
at his peril, and not to expect an intimation from the 
ordinary. Watf. c. 1. Secondly, by reſignation ; which 


3s the a# of the incumbent. And this being neceflarily 


made into the hands of the ordinary, and not valid but 
as admitted by him ; the voidance conſequent upon it is 


to be notified by the ordinary to the patron. G15. 792. 


Thirdly, —by ceſſion, or the acceptance of a benefice 
incompatible ; which alſo is the act of the incumbent. In 


which caſe, the benefice, if of the yearly value of 8. 


or above, is void by aCt of parliament, and no notice is 
needful ; if under 8 /. a year, it is void by. the common 
law, and the patron may either preſent his clerk imme- 
diately_and require admiſſion, or may ſue in the court 
chriſtian for ſentence of deprivation, and wait for the 
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| notice. to be givcn thereupon ; or the ordinary himſelf 
may «x mero efficio proceed to depriviation, and then vive 
notice, In like manner, wten a parſon poſſcſſed of 
eccleſiaſtical benefices of any kind, is promoted to a bi. 
ſhoprick, and there is no diſpenſation to hold them in 
commendam with the biſhoprick ; in ſuch caſe, upon the 
conſecration . of the biſhop, they beccme void, and the 
right of preſentation belongs to the crown. - Gibſe, 792. Wat. 
c. 22. But by law in /reland, no perſon can take any dig. 
nity or benefice there, till he has reſigned all his preferments 
in England: by which reſignation the King is prevented of 
the preſentation. Which is faid to have been agreed 
in the caſe of the biſhops of Durham and Saliſbury, upon 
the promotion of Dr. Rundle to the biſhoprick of Derry 
in the year 1735. Fourthly, by deprivation; which is 
the a&? of the ordinary : which voidance being created þ 

{entence in the eccleſiaſtical court, muſt be notified to 
the patron ; but takes not Place preſently, if an appeal ig 
depending. Fifthly, By a& of the law, as in caſe of 
ſimony ; not ſubſcribing the articles or declaration ; or 
not reading of the articles, or the Common Prayer, All 
which being voidances by aC&t of parliament, are' to be 
underſtood (with regard to: the times of the commence- 
ment of ſuch voidances, and the notice of them) -ac- 
cording to the direCtions and limitations of the reſpeQire 
acts. Gib/. 792. ; 

By the Stat. 25 Ed. 3. fl. 3. cap. 8. 4 Whereas the 
prelates have ſhewed and prayed remedy, for that the ſe 
cular juſtices do accroch to them cognizance of voidarce 
of benefices of right, which cognizance, and' the diſcuf- 
Ing thereof, pertaineth to the judges of holy church, and 
not to the lay judge ; the King willeth and granteth, that 
the ſaid Juſtices ſhall from henceforth receive ſuch chal- 
lenges made, or to be made | by any prelate of holy 
church in this behalf, and moreover thereof ſhall do right 
and reaſon.” | | | 

And the diſtinftion which hath -obtained is this : if it 
come 1n queſtion, whether the church be full of an in- 
cumbent or not, the ſame ſhall be tried by the certificate 
of the biſhop, who beſt knows .of the inſtitution ; but if 
the ifſue to be tried be, whether the church be void or 
not, the ſame ſhall be tried by a jury at the common 
law, unleſs the ifſue to be tried be upon ſome ſpecial aQ 
of avoidance, for then the ſame ſhall be tried by the cer- 
tificate of the biſhop, ſo as the ſpecial cauſe of the avoid- 
_ _ ſpiritual, Gib, 793. Fughes, c, 13. 1 Brrn 

4 , 7 - 585 

If a clerk is. in/lituted to a benefice of the yearly valu 
of 8/. and before induQtion accepts another benctice 
with cure, and is inſtituted, the firſt benefice is void by 
the ſtatute 21 H. 8, for he who is in/liuted only is 
properly ſaid to have. accepted a beneftice within the 
words of the aft. 4 Rep. 78. | 

The patron granted the next avaidance to two j1irtly and 
ſeverally ; adjudged, that this grant is not good, | becauſe 
an intereſt cannot be divided ; ſo where there was 2 
grant of the next avoidance to three, habendum to them 
and to each of them jointly and ſeverally, the firſt pre-_ 
ſented the third, and adjudged good ; but if the b1/52p had 
refuſed to admir —_ ſentee, he might have failed in a 
quare impedit, becauſe the ſeverance in the habendum is 
void in law; but it is otherwiſe in caſe of an authority, 
for that may be divided. Geldſ. 142. 

But if he is induFed into a ſecond benefice, the firſt is 
void in fatto et jure, and not voidable only, guzad the pa- 
tron, and until he preſents another ; and in ſuch caſe the 
patron ought to. take notice of the avoidance at his pe* 
ril, and preſent within the fix months. Cre. Car. 258. 

Deprivation by a declaratory ſentence in the Ecclcliaf- 
tical Court is an avoidance of a benefice, and by the 
Common Law there are ſeveral cauſes of deprivation, as 
conſcientia_criminis, debilitas corporis, defettus ſcientie, mar 
litia plebis, grave ſeandalum, irreguleritas perſona. Dod- 
deridge's Parſon's Law. | 

In a ſpecial verdi& in ejetment, the caſe was, one 
Higden was incumbent of /Frzingleton, in the county 
Somerſet, being a benefice of cure, &c. and accepted the 
reftory of Elme in the ſaid county, being a benehce with 
cure, &c, and was inducted, &c, and thereupon the pa- 
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tron of WFringleton, within two months, preſented the 
laintiff to that church ; Higden, upon his acceptance of 
Elme, did ſubſcribe to the thirty-nine articlei, according to 
the fatute of Fliz. but did not read them in the church 
within two months after his induCtion, purſuant to the 
ſtatute ; the queſtion was, whether his not reading the 
articles, as aforeſaid, had excluded him not only from 
Eime, but from Wringleton ; for it was inſiſted, that if he 
was iþjo ſao deprived of Elme, by not reading the articles, 
then his induCtion into Elme was void, and as if it bad 
never been, and by conſequence he never accepted a fe- 
cond living, and if ſo, then the firſt is not void, but he 
till muſt continue incumbent thereof ; but adjudged, 
that by his ſubſcribing the articles, upon his admiſhon and 
inſtitution into Elme, he was perfe& incumbent thereof 

0 tempore, viz. to the time allowed him to read the 
articles, which is two months, &r. and if fo, then he 
accepted Elme, and by that means he loſt Y/ringleton, 
and by not reading the articles within two months after 
his indudtion into £lme, he loſt that likewiſe. Yaugh. 
120, * 


2. In what caſes the patron muf  bave notice of the 


avoidance. 


Two patrons had a right to preſent by turns; one of 

them preſented, and his clerk was inſtituted and induCt- 
ed, and died ; then the other preſented, and his clerk 
being inſtituted and induCted, was afterwards deprived by 
the biſhop (without givirig notice to him who had the 
next turn), who collated his clerk, and afterwards he 
who had the next turn ſold his moiety ; the court in- 
clined, that by the collation the next turn was loſt, but 
clearly if it had been by uſurpation ; but yet it was ad- 
judged, that upon the deprivaizon the patron ought to have 
notice of it. Goldſb. 142. 
- $ in caſes of refuſal by the biſhop to inſtitute a clerk 
for any cauſe of diſability, he muſt give notice to the pa- 
tron of ſuch re/a/al, and for what cauſe, that the patron 
may preſent another ; for if he hath no notice of it, he 
ſhall not be prejudiced by any lapſe. 5 Rep. 58. 

But if he refuſes to inſtitute a layman preſented to him 
by the patron, in ſuch caſe he need not give notice to 
the patron, becauſe it is notorious to the patron himſelf, 
when he preſented him, that he was incapable to take the 
benefice ; but if ſuch a layman had been inducted, this 
makes a plenarty de fatto, and he muſt be deprived by a 
declaratory ſentence before the patron can preſent another ; 
and of ſuch deprivation the biſhop mult give notice to the 
patron, Dyer 293. | 

Where the avoidance is by the death of the incumbent, 
or by his being made a bi/hop, in ſuch caſes the patron is 
to take notice of it at his peril ; and the fix months, in 
which he is to preſent another, ſhall be accounted _ 
the death of the one, and the creation of the other ; but i 
the avoidance be by re/ignation, which is the aC@t of the 
party himſelf, or by deprivation, which is the aCt of the 
law, in both thoſe caſes, the patron muſt have notice, 
and the fix months ſhall be accounted from the time of 
> nitice, and not from the Te//znation or deprivation. 

er 327+ Nin TL gde 
Where the avoidance is oT an aCt of parliament, as for 
Inſtance, if a man hath one benefice, with cure, &c.' and 


take another with cure, &c. without any diſpenſation to 
hold two, in ſuch cafe the firſt is void by the a 21 


H.8. cap. 13. if it was above the value of 87. and the 
patron is now bound to take notice of ſuch avoidance, be- 
Cauſe he is virtually a party to the a7; but it was 'not ſo 
ore that at of parliament was made, for then ſuch 
avoidance of the firſt benefice was by the eccleſiaſtical 
law, of which the patron was not bound to take notice ; 
but yet he might take notice of itz and preſent, if he 
would, 4 Rep. 75, DF "1--v | | 46 
| Where the patron himſelf took notice of a deprivation, 
which was obtained at his own proſecution, for not read- 
ing the thirty-nine articles ; yet in ſuch caſe, lapſe ſhall 
not incur, without an aftual notice of the: deprivation 


perſon, who js required by the law to give notice, and it 


| muſt not be a general notice, but it muſt be particular, | 


- + vi + 3s | 

FB 
and the cauſe be expreſſed for which he was deprived, 
Je> | ; 


here the biſhop refuſeth to inſtitute a clerk, be muſt 


give notice of ſuch refuſal to the patron himſelf, if he 


is within that county where the church is become. void ; 
but if he is not in- that county, 'then notice muſt be 
given at che door of that church; but whete it is doubt- 
ful who is patron, and upon jus patronatus-awarded, it is 
found, that ſuch a one is patron, though it. may happen 
he 1s not the true patron, yet if he gives him notice, and 
no preſentation is made within ſix months after ſuch no- 
tice, the biſhop may collate to, the. church ; and though 
that collation ſhall not birfd_ the true patron, yet the 


biſhop ſhall be excuſed from being a diſturber. x Leen, 
32. 


habere pondus, aut jufli eſe ponderis) Signifies a weight 
different ſrom that which is called Troy-weight, which 
contains but twelve ounces in the pound, whereas this 
containeth fixteen ; and in this reſpeCt it is probably ſo 
called, becauſe it is of greater weight than the other. It 
alſo ſignifieth ſuch merchandiſes as are weighed by this 


weight, and not by Troy-weight, and is. mentioned in di- 


vers ſtatutes; as in the ſtatute of Yo»b, 9 Ed. 3. in pro- 
cemio. 27 Ed. 3. flat. 2. c. 10. 2 Ric, 2. c. 1. Averium 
penderis, full weight, or averdupois. Cart. 3 Ed. 2. 
Cowell, edit. 1727. Sce Wrights, | , 
Avolta, z. e. Concameratio, Tholus, It is menitoned 
in at." Paris in Vitis abbattm $t. Albani, v's. ead.m 
quoque capella in arduum ſurgens ſuper eam crepidinem (for 
concamerationem), que Vuigo avolta dictur, doxmitorii dimi- 
nutionem ſupplet. Cowell, ib. ' G 
Avon. See Kivers. os 
Avowee, Advocatus. See Advowee, | Brit. c. 29. 
faith, that avowee is he to whom the right- of advowſon 
of any church appertaineth, ſo that he may preſent in his 
own name, and is called avowee, to diſtinguiſh him from 
thoſe who ſometimes preſent- in another's name, as a 
guardian, who preſenteth in the name of his ward; and 
alſo to diſtinguiſh him . from thoſe which have lands, 
whereto an advowſon appertaineth, but only for term of 
their lives, of years, or by intruſion, or by diſleiſfin. 
Avowry, 1s where a man takes diſtreſs for rent, or 
other thing, and the party on whom taken ſues forth a 
replevin, then the taker ſhall juſtify his plea for what 
cauſe he took it; and if in his own right, he muſt ſhew 
the ſame, and avorv the taking ; which is called his avorry. 
But if he took it in the right of another, then when he 
has ſhewed the cauſe, he ſhall make cognizance of the 
taking, as bailiff or ſervant to him, in whoſe -right he 
did it, Termes de la Ley. 
abridged, and the intricacies of proceſs in replevin, &c, 
much remedied in cafes of diſtrefſes for rent, by the fol- 
lowing ſtatutes. | IT | 
| Stat. 7 Hen. 8, cap. 4+ ſeft. 3. Every avowant, and 
other perſon, that makes avowry or conuſance, or juſ- 
tifies as bailiff, in replevin or ſecond deliverance, for rent, 
cuſtom, or ſervice, if the plaintiff be barred, ſhall reco- 
ver damages and coſts. To the ſame effett is /lat. 21 H. 8. 
cap. 19. Jef. BR Rat 00-3, 
Stat. 21 Hen. 8. cap. 19. ſet. 3. Whereſvever te- 
nements be holden by rents, cuſtoms, or ſervices, if the 
lord diſtrain upon the ſame tenements for ſuch rent, &c. 
and replevin be ſued, the lord may avow, or his bailiff 
or ſervant make cognizance, or juſtify the diſtrefſes upon 
the ſame tenements, as in tenements within his fee, al- 
ledging in the ſaid avowry, &:. the ſame tenements to be 
holden of him, without naming of any perſon. certain to 
be tenant'of the ſame, and without makipg avowry, juſ- 
tification, or cognizance, upon any perſon certain ; and in 


like manner upon writ of ſecond deliverance. 


Sef. 4. The faid plaintiffs and defendants in writs of 
replegiare, ot ſecond deliverance, ſhall have like pleas and 


like aid prayers (pleas of diſclaim only excepted) as though 


the avowry, &c, had been after the order of the Come 


2n | mon Law. 
given to him by the biſhop; for it is he, and no other | 


$-2. 5. Such perſons as by Common Law may join to 


the plaintiffs or defendants in replegiare, or ſecond deli-. 
'verance, as well without procels as by proceſs, ſhall from 


bence- 


Avoirdupois, or Averdupoi:, (Fr. avoir. du poids, 7. e. 


The learning -of avowries is 
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henceforth join unto the ſaid plaintiffs or defendants, and 
have like pleas and advantages (diſclaim only excepted) as 
they might have done by the Common Law, | 

Stat. 17 Car. 2. cap. 7. ſeft. 2. When any plaintiff 
in replevin ſhall be nonſuit before iſſue joined in any of 
the King's courts at /Ye/iminfter, the defendant moning 
a ſuggeſtion, in nature of an avowry or cognizance, for ſuc 
rent, to aſcertain the court of the cauſe of diſtreſs, the 
court upon his prayer ſhall award a writ to the ſheriff, 
to enquire, upon the oaths of twelve men, touching the 
ſum in arrear at the time of ſuch diſtreſs taken, and the 
value of the goods diftrained ; and thereupon notice of 
fifteen days ſhall be given to the plaintiff or his attorney, 
of the fitting of ſuch enquiry ; and upon the return of ſuch 
inquifition, the defendant ſhall have judgment to recover 


_ againſt the plaintiff the arrearages of ſuch rent, in caſc 


the goods diftrained ſhall amount unto that value ; and 
in caſe they ſhall not, then ſo much as the value of the 
ſaid goods will amount unto, together with his coſts, 
and ſhall have execution as the law ſhall require. And 
in caſe ſuch plaintiff ſhall be nonſuit after cognizance or 
avowry made, and ifſue joined, or if the verdiC ſhall be 
given againſt ſuch plaintiff, then the jurors ſhall, at the 
prayer of the defendant, enquire concefning the arrears, 
and the value of the goods diſtrained ; and thereupon the 
avowant, or he that makes cognizance, fhall have judg- 
ment ſor ſuch arrearages, or ſo much thereof as. the goods 
drſtrained amount unto, together with his coſts. 

Se. 3- If judgment in any of the courts aforeſaid 
be given upon demurrer for the avowant, or him that 
maketh cognizance for rent, the court ſhall, at the prayer 
of the defendant, award a writ to enquire of the value 
of ſuch diſtreſs; and upon the return thereof judgment 
ſhall be given for the avowant, &c. for the arrears al- 
ledged to be behind in ſuch avowry or cognizance, if the 

oods diſtrained ſhall amount to that value; and in caſe 
they ſhall not, then for ſo much as the goods amount 
unto, together with coſts, | 

Set. 4. In all caſes aforeſaid, where the value of 
the cattle diſtrained ſhall not be found to the full value 
of the arrears diſtrained for, the party to whom ſuch 
arrears were due, his executors or adminiſtrators, may 
from time to time diſtrain again for the reſidue of the 
arrearss Made to extend to Wales and Counties Palatine. 
Ig Car. 2. cap. 5. 

Stat. 11 Geo. 2. cap. 19. ſe. 92. It ſhall be lawful for 
all defendants in replevin to avow or make cognizance ge- 
nerally, that the plaintiff in replevin, or other tenant of the 
lands whereon ſuch diſtreſs was made, enjoyed the ſame 
under a grant or demiſe at ſuch a certain rent, during the 
time wherein the rent diſtrained for incurred, which rent 
was then, and ſtill remains due ; or that the place where 
the diſtreſs was taken was parcel of ſuch certain te- 
nements held of ſuch honour, lordſhip, or manor, for 
which tenements the rent, relief, heriot, or other ſervice 
diſtrained for, was at the time of ſuch diſtreſs, and till 
remains due ; without farther ſetting forth the grant, te- 
nure, demiſe, or title of ſuch lefſors, or owners of ſuch 
manor ; and if the plaintiff in ſuch ation ſhall be non- 


ſuit, Ec. the defendant ſhall recover double coſts. See 


titles Diſtreſs and Keplevin. | 

Aures, A puniſhment by the Saxon laws of cutting 
off the ears, inflicted on thoſe who robbed churches, or 
were guilty of any other theft. Fleta, /ib, x. cap. 38. 


2+ 10. And this puniſhment alſo extended to many other | pr 


crimes as well as theft. Upton de Militari Officio, p. 140. 
Cowell, 
Auricularius, A ſecretary. Puem fubi amicularium 
et auricularium con/tituerat. Aon. Angl, p. 120, Cowell, 
Aurum Keginae, The Queen's gold, Rot. Parl, ann. 
2 H. 3. See Queen-gold. 


Auſcultare. Formerly perſons were appointed in mo- | 


naſteries to hear the monks read, and dire them how 
and in what manner they ſhould do it with a graceful 
tone or accent, to make an impreſſion. on the 494 
which was required before they were admitted to read 
pyblicly.in the church ; and this. was called auſcultare, 
viz. to read or recite a leſſon —— Qurcungque lefturus vel 
cantaturus et aliguid in manefterio, ft neceſje habeat ab eo, 
5 | 


A: VUZ I 
(viz. cantore) priuſquam incipiat, debet auſcultare. Lygy.. 
francus m Decretis pro Ordine Benedift. c 5. 

Aufturcus and Gfturcus, A goſhawk ; from whence 
we uſually call a faulconer, who keeps that kiud of hawks, 
an g/tringer. In ancient deeds there has been reſerved, as 

a rent to the lord, wnus auflurcus, | | 
* Auter Dyoit, Ts where perſans ſue, or are ſucd in an. 
other's right; as executors, adminiſtrators, &c. 

Auto?foits acqut, Is -a plea by a criminal, that he 
was heretofore acquitted of the ſame treaſon or felony; 
for one ſhall not be brought into danger of his life, for 
the ſame offence, more than once, 3 1/1, 213. There 
is alſo a plea of aut rfoits convift, and auterforts attaint ; 
that he was heretofore convicted, or attainted, of the 
lame felony. In appeal of death, auterfoits acquit, or 
auterfoits attaint, upon indiftment of the fame death, is 
no plea, H. P. C. 244. But in other caſes where a perſon 
1s attainted, it is to no purpoſe that he ſhould be attaint- 
ed a ſecond time. And conviction of manſlaughter, where. 
clergy is admitted thereon, will bar. any ſubſequent pro- 
ſecution for the ſame death. 2 Hawk. P. C. 377. 

Authoxty. T hat power of aQtiing 'which one man 
has, being transferred to another, is called an authority ; 
and this the law allows of; for as a” contraQt is no 
more than the conſent of a man's mind to a thing; if 
ſuch conſent or concurrence zppears, it would be very un- 
reaſonable to oblige him to be preſent at the execution of 
every contract, ſince it may be as well performed by any 
other perſon delegated for that purpoſe. 11 Hen. 4, 71. 
2 Rol, Abr. 8. Co. Lit. 52. 
| But ſuch delegation or authority muſt be by deed, that 
it may appear that the attorney or ſubſtitute had a com- 
miſhon or power to repreſent the party ; alſo that it may 
appear that the authority was well purſued. Co Lit. 
48. b. 2 Rol. Abr. 8. Salk. g6. 


t. I hat ſhall be deemed a good authority, and how & 
differs from an intereſt, 


2. Where an authority fhall be deemed to be well purſued 


and executed, 


' 3- Where an authority cannot be transferred, and whin 
it ſhall be determined and rcusked. 


4+ Where an authority muft be ftriftly purſued. 


I. What fhalt be deemed a good authority, and how it 
d:ffers from an intereſt. + | ack 


If A. by letter of attorney conſtitutes and appoints, 
and in his ſtead and place' puts B. to ſurrender a certain 
copyhold, this authority is ſufficient, and as full as if it 
ſaid for him, and in his name, &c. 1 Brownl. 94. 

If a man ſigns and ſeals a leafe of jeatment indented, but 
does not deliver it, and at the fame time ſeals and delivers 
a letter of attorney, in which he recites, H/hereas by in- 
denture of leaſe, bearing ſuch a. date, &c. hath demiſed (© 
B, fuch land babendum : now. theſe preſents witneſs, that he 
makes ). S. his lawful attorney, to deliver the ſaid mdet- 
ture upon the land as his deed; though according to the. 
proper ——__ of the words, the leaſe ought to be. 
taken to be delivered by him, and this letter of attorney 
void, to deliver it again ; for this cannot be an indenture 
if it was delivered ; yet all parts of the letter of attorney 
\being laid together, and: the intent of the parties, 2nd 
prook being made that the leaſe was not delivered, but 
only ſigned and ſealed, it appears that this was only at 
improper expreſſion of his intent, by calling it an 18- 
denture and a demiſe ; for if he bad intended that ws - 
was an indenture ſealed and delivered, this letter of 
torney to. deliver it upon the land, -nged not have been 
made. 1 Rot, Abr. 328, _ | | | 

If the authority in a letter of attorney be ad feten® 
recipiend” et recuperand' a certain debt, it is ſufficient to ar- 
reſt, &c. becauſe neceflary, in order: to. recover. 1 
wa. 390. Palm. 294. Gedb. 359. 

a ſteward makes a deputy ka: vice to make 2 ſurren- 
.der of a copyhold, « wterivs ad faciend” guantum 18 feel; 


by virtue of thele laſt words, the deputy may take 2 COR 
ditional ſurrender. Cro. Eliz, 48 i 


—— 


EPR: 4 &. A s 
An authority may be delegated by deed indented, though 
the attorney -be not party to the deed; becauſe the at- 
torney takes nothing by the deed, but has enly a naked 
2uthority delegated to him ; and therefore, ſince a mat 
may take an eſtate in remainder; though he is no party 


to the deed, a fortiors one not party to the deed miay re- 
ceive a naked authority or power by it. 2 Rl, Abr. 


$e deviſe to, anothef to have the diſpoſing,  Jellink, and 
lating his land ; ſo a deviſe to his ſon, but that bis wife 


fhall take the + »gk ſo a deviſe, that his executor ſhall 


have the overſight and dealing of his lands 4 ſo a deviſe to 
an infant in tail, but that G. D. ſhall have the over/ight 
of his will, and the education of his ſon till of age, and 
to receive, ſet, and let for him ; theſe and ſuch like words 
| give the deviſee'an authority, but no intere//; Dyer 2656, 
2 Leon, 221. 3 Leon. 158, 216: Moor G35, S, P. Gro, 
Eliz. 674, 678, 7.34» _ | 

Where goods are. deviſed to a particular purpoſe, there 
the deviſee hath no zntere/? in them ; as for inſtance, the 
teſtator deviſed ſeveral legacies, and after thoſe were paid, 
then he deviſed the reſidue to his wife, 't0 diſpoſe for the 
good of his foul, and payment of his debts, and made her 
ſole executrix z adjudged, that by this deviſe ſhe had no 
intereſt in the reſidue, for it was deviſed for a particular 
purpo,e, viz. to pay the teſtator's debts. Dyer 331. 

The law makes a difference where lands are devijed to 
executors to ſell, and where the deviſe is, that his lands 
foall be ſold by his executors ; for in the firſt caſe an n+ 
tereft paſſes to the executors, becauſe the lands are ex- 
- prefsly deviſed to them, but in the other caſe they have 
only an authority to fell, Goldſ. 2. Dyer 219. MAfoor 
61. Keilw. 107. b, 1 And. 145. 

The tcſtator deviſed, that his executors ſhould receive 
the iſſues and 7rofits of his lands till his ſon came of age, 
to pay his debts and legactes, and to breed up his younger 
children ; the teftator died, ſo did the executor, during 
the minority of the ſon, having firſt made F. S. his exe- 
cutor ; adjudged, that this executor -of an executor may 
diſpoſe of the r/ſues and profits for the purpoſes mentioned 
in the will during the infancy of the ſon; becauſe the 
firſt executor had not only a bare authority, but an intere/? 
veſted in him. Dyer 210. | 

Where the teſtator gives another authority to ſell his 
lands, he may ſell the inheritance, becauſe he gave him 
the ſame power he had himſelf, and in ſuch caſe the pur- 
chaſer ſhall be in by the deviſe. 2 Rep. 53. 

An authority may be appor tioned or divided, but an zn- 
tereſt 15 inſeparable from the perſon ; and where an aQ, 
which 1s 1n its nature indifferent, will work two ways, 
the one by an authority, and the other by an intereft, the 
law wil! attribute it to the interg/t; as for inſtance, where 
a man is feiſed of three acres holden in capite, to the 

uſe of fuch perſon, and of ſuch eſtate as he ſhall deviſe, 
and afterwards he, by his laſt will, deviſed all his lands 
to G. D. in fee, this ſhall only paſs two parts, viz. two 
acres, and no more ; but where an intere/t and authority 
meet, if the party declare, that the thing ſhall take ef- 
fect by virtue of his authority, there it ſhall prevail 
againſt the intere/? ; therefore if the teſtator had recited 
his power, and relied upon it, the three acres would have 
paſſed by his expreſs declaration ; nay, if he had not made 
ſuch a declaration, yet if the aCt itſelf doth import, that 
t muſt necefſarily work by his power, or be void, the 
law will adjudge it to take effect according to the mean- 
ing of the party ; therefore it was reſolved, in Sir Ed- 
ward Cleer's Caſe, that he being ſeiſed of three acres of 
cqual value, ſettled two of them in jointure upon his 
wife, and afterwards made a fzoffment of the third acre 
lo the uſe of ſuch perſon to whom he ſhould deviſe the ſame, 
and then deviſed it to G. D. that this deviſe was good by 
virtue of his authority to deviſe, or elſe the whole had been 
void. 6 Rep. 17. t h 

Six carpenters came to a tavern, and called for a 
quart of wine, which they drank, but refuſed to pay for 
it upon requeſt ; and in an aCtion of treſpaſs brought againſt 

m, it was adjudged, that where an authority is given 
by law, as it was in this caſe (it being lawful for the de- 
Vor, I, Ne 21, | 


- 
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| fendants ts enter into the'tavern), and if 'they wbule that 
authority (which they did in not paying for' the \wine) 
they ſhall-be treſ aflers #b initio 3, but where ah aththority 
4s: given to one by the a. of the party, and he abuſes it, 
| be {hall be punifhed according to the-injuty he hath dorie; 
but ſhall not be a treſpaſſer ab initio. 8 Rep. 196, 
Deviſe of his {and to'his fon, and: that 'his wife ſhall 
take the profits till he comes of age ; this is 6nly an autho- 
rity, and no intere/t in.the wife. 2 Leon 4221. i 
So where the huſband deviſed, that if 4iis 'wife Elie2- 
beth ſhall think fit to bring up his childrengand find them 
necefſaries, that then ſhe ſhall bave his lands till Wis deft 
''on comes of age, and the wife died before her'ſon'came of 
age 3 adjudged, that this was not only a bare truſt or con- 
fidence, but an intereſt veſted in her; tied to a condition 
to educate his children, Cro. Eliz. 252. '- © 
| Deviſe of land to bis ſon, 'when he fhould't#'of age, and 
that his executor ſhould have the over/@#bt and italing of 
his lands and.goods till that time; the executor made a 
leaſe at will, rendering rent at Zady-day, &c, the ſon 


| died before that day ; adjudged, that the executor had 


only an authority, and that the eſtate was in the ſon by 
deſcent.  Afoor 574+ 


2. Where an authority ſhall be deemed to be 4ve'l purſued 
and executed, 

Here it is necefſary to take notice of a difference in the 
old booksz between a naked authority arid an "authority . 
coupled with an intereſt ; for if a man deviſe that his 
executors ſhall ſell his land; this gives but a naked au- 
thority ; and 'the lands, till the ſale 'is made, deſcend to 
the heir at law; and in this caſe all muſt join in the fale ; 
and if one die, it being a bare authority; cannot ſurvive 
to the reſt. Co. Lit. 18r, 112, 113: | 
 Butif a man by will give land to execiitors to be fold; 
and one of them die, the ſurvivors may ſell ; for the truſt 
being coupled with ah intereſt; ſhall ſurvive together 
with it. Co. Zit. 11g. 6. 181. 6. | 

Alſo, if lands be deviſed to A. for life, atid that after 
his deceaſe his lands ſhall be ſold by his executors, and by 
makes three or four executors; and during the life of A. 
one of the executors dies, and then A: dies; the ſurviv- 
ing executors may ſell, becauſe the land could not be 
fold before, and the plural number of executors remains. 
Co. Lit. 112. 6. 

But it is ſaid, that if a will had given ſuch power to 
certain perſons, naming them by their names; as to 
F. S. F. N. F. D. and one of them died, the ſurvivors 
could not ſell; for the words of the will in that caſe 
could not be ſatisfied. Co. Lit. 113. 

If A. being ſeiſed in fee of a reverſion in twenty acres 
expectant upon an eſtate for life, and of other twenty 
in poſſeſſion, and for the performance of his own and 
his father's will, deviſes all his lands and tenements to 
his executors, and wills that they ſhould take the profits 
thereof for ten years ; and that after the expiration there- 
of, the ſame ſhould be ſold by his executors, or by one 
of them, and dies, and after the tenant for life dies, and 
then one of the executors dies, the other two may ſell 
the twenty acres ; for as they may perform his will, ſo 
they may ſell in order thereto.. 2 And. 59g. Owen 155. 
Moor 341. Cre. Eliz. 524. S. C. 

The plaintiff having obtained a decree in Chancery fot 
I000 /. the defendant procured the plaintiff's ſon to give 
him (the defendant) a releaſe, upon payment of one 
hundred marks in ready money, and upon giving ſecii- 
rity to pay one hundred more in a little time ; all this 
was done, and the ſon gave the releaſe in his own names 
when he had only a letter of attorney from his father to 
compound and agree the ſuit with the defendant ; and 
this releaſe was adjudged to be void. Mor 818. 

At Common Law, if one of the executors who were 
empowered to fell lands refuſed, the others could not 
| ſell; but now, by 21 ZH. 8. cap. 4. notwithſtanding 
part of thoſe, to whom ſuch power is deviſed, refuſed, 
the reſt may ſell; and ſo may ſuch of thoſe to whom 
land is devited to'be ſold, who are willing, though the 
' others refuſe, by a fayourable conſtruQion of that ſtatute; 
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but they cannot in either caſe ſell it to the executor that 
- refuſed ; for he is privy to the will,' and executor ſtill, 
Co. Lit. 113, 18. - 0 F--oþ | | 

My Lord Coke obſerves, that it is fafeſt in giving 
ſuch power by deviſe, tot limit it to the ſurvivors oy ſur- 
vivor, or thoſe that prove the will, &c. and when' an 
eſtate is deviſed to executors to be ſold, it is adviſeable to 
appoint that the profits taken by them before the ſale be 
aſſets, for otherwiſe they ſhall not. C9. Lit. 113. 

If a man deviſes lands to his executors to ſell, and 
dies, the executors may ſell part of the land at one time, 


and part at another time, as they can find purchaſers, Co. 
L?. 113. 


A. by indenture deviſed to B. hab#nd' a dir darts (which | 


was the tenth of Zune) indentur” predie? for his life, with 
a letter of attorney to make livery ; the attorney makes 
- livery the twenty-third of Fuly following ; and the livery 
was held to be void, becauſe the eſtate for life being by the 
indenture to commence the tenth of Zune, the attorney had 
no authority to change the commencement of the eſtate ; 
and therefore having not purfued his authority, by not giv- 
ing livery, to let the freehold commenge according to the 
deed, what he did afterwards was without any authority, 
and conſequently void ; but in this caſe, if the deed had 
not been delivered till after the day of the date, and the 
attorney had given livery at the time of the delivery of the 
deed, this had been a good livery, becauſe the deed of 
feoffment was to govern the livery, but the deed itſelf 
had no effect till the delivery; and therefore the attorney 
making the livery at the time the deed of feoffment be- 
gan to operate, which was to govern it, ſeems to have 
well enough executed his authority. Cro. Fac. 153. 
Ae. pl. 876. Cre. Eliz. 873. Lit. Rep. 144. 

If a letter of attorney be to make livery upon condition, 
ſo as to make a conditional feoffment, and the attorne 
delivers ſecifin abſolutely, the livery is not gbod, beckuſe 
the attorney had no authority to create an abſolute fee- 
imple; and therefore: ſuch abſolute feoffment ſhall not 
bind the feoffor, becauſe he gave no ſuch authority. 2 
Ral. Abr. 9. 

But if the letter of attorney had been to make livery 
abſolutely, and the attorney had made it upon condition, 
this ſeems a good execution of his power, and the feoff- 
ment good ; becauſe when the attorney had once delivered 
ſeiſin, he has fully executed his power ; and the condi- 
tion annexed to it being without authority, is void z and 
therefore ſhall not dettroy the operation of the livery. 
2 Rol. Abr. g. 

Aſumpſit, &c. in which the plaintiff declared, that in 
conſideration that he would procure T. S. then in priſon, 
to be diſcharged, the defendant promiſed to repay all ſuch 
ſums of money as he (the plaintiff) ſhould diſburſe in that 


behalf, &c. the defendant confeſled the promiſe, but | 


pleaded, that before the plaintiff had laid out any money, 
he (the defendant) revoked his promiſe, and counter- 
manded the plaintiff, that he ſhould not do any thing to- 
wards the diſcharge of the perſon ; the plaintiff replied 
prote/lande, that the defendant did not countermand, pro 
placito he demurred ; i was infiſted for the defendant,that 
he might countermand the authority given by him to the 
pla ntiff ; for he who gave the authority is the ſole actor, 
and the other 1s at no prejudice, for he is no more than a 
ſervant to him who gave him the authority ; but in a con- 
trad it is otherwiſe, for there beth parties are afors. Sed 
per curiam, he cannot countermand it, for probably the 

plaintiff might have agreed with the gaoler, and made 
himſelf debtor by promiſe to him. 2 Rol. Rep. 21, 39. 

If a warrant of attorney be given to make livery to one, 
and the attorney makes livery to two; or if the. attorney 
had authority to make livery of Black Acre, and he made 
livery of Black Acre and /Yhite Acre, though the attorney 
has in theſe caſes done more, yet there is no reaſon that 
ſha!l vitiate what he has done purſuant to his power, 
ſince what he did beyond it is a perfe& nullity, and void. 
Perk ſe. 189. 

If a letter of attorney be given to two jqintly to take 
livery, and this feoffor makes livery to one in the abſence 
of the other, in the name of both, this is void ; becauſe 
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they-being appointed jointly to receive liveryy and: to he 

pint rv th but as one. Co. Lit; 49. b, 2 Rol. Abr. 8. 
But if a feoffment be made to A. and B. and the feoffe 

| gives a letter of attorney to deliver ſeifin, and. F. S. piyeg 


| livery to A. 'in the abſence of B. in the name of both, 


' this Is a good livery ; ſor though the entire poſſeſſion he 
' delivered to one only, yet they being joint-tenants by the 
" deed of feoflnient, ſuch livery to one makes no altera. 
tion or change in the poſſeſſion ; becauſe if the livery hag 
| been made to' both, each had been placed in the whale 
poſſeſſion ; beſides that, every man being preſumed to ac. 
cept a gift ſor his advantage, A. is looked upon as the 
_ attorney of B. to receive the poſſeſhon for him; ang 
therefore the livery to A. enures to the beneht of B., til 
he diſagrees to it. Co, Lit. 2 Rol. Abr. 8. 

But if a letter of attorney be made to three conjunfin 
& diviſim, and two only make livery, this is not good, 
becauſe not' purſuant to their authority ; for the delegation 
was to them all three, or to each of them ſeparately; ye 
if the third was preſent at the time of the livery made by 
two, though he did not aQually join with them in the 
aCt of livery, yet the livery is good ; becauſe when they 
all three are upon the land for that purpoſe, and two 
make livery in preſence of the third, there is his con- 
currence to the a&, though he did not join in it aQtually, 
ſince he did not difſent to it. Dyer 62. 1 Rol. Abr, 329, 
Co. Lit. 181. 1 Rol. Rep. 299, Yelv. 26. 

Deviſe to Bernard for life, and after his deceaſe, to the 
ifſue of his bedy by a ſecond wife, and for default of ſuch 
ifſue, remainder over, provided, that Bernard may make a 
jointure upon ſuch ſetond wife fer life ; Bernard, during 
the life of his firſt wife, ſuffered a recovery to the uſe of 
himſelf and his heirs ; then the wife died, and he married 
again, and covenanted to ſtand ſeiſed to the uſe of him- 
ſelf and his ſecond wife for their lives, remainder to the 
heirs of their bodies, &c. the queſtion was, that admitting 
Bernard had only an e/late for life (but he had an fate 
tail), then it being forfeited by the recovery, whether his 
power to make a jointure did ſtill remain, and if it did, 
whether it was well executed? They who argued for the 
affirmative, did admit, that a power coupled with an in- 
tere/t in the ſame perfon, would be deſtroyed by a fine, 
feoffment, or recovery ; becauſe ſuch power is to be exe- 
cuted upon his own eſtate, and with that he had parted, 
by /evying a fine, &c, but in the principal caſe, the power 
was not to be executed out of the eſtate of Bernard ; for 
it was to charge the reverſion by making a jointure, which 
is not to take place till after his e/ate for life is deter- 
mined, and ſo it is collateral to his eſtate, and ſuch col- 
lateral powers are not deſtroyed by feoffments, fines, &c. but 
adjudged, that the power was deſtroyed by the recovery; 
' otherwiſe the execution of it was well enough. 2 Lev. 58. 
It 4. be diffeiſed of Black Acre and JVhite Acre, and 
gives a letter of attorney to enter into both, and make 
livery, if the attorney enters into one acre only, and 
makes livery ſecundum formam charte, this is not goods 
becauſe the attorney has not purſued his authority ; for 
the eſtate of the diffeifor cannot be defeated without at 
entry into both acres ; and till the eſtate be defeated, the 
attorney cannot execu:e his power in the manner it was 
delegated ; and therefore what he did in this caſe was void. 
| Co. Lit. 52. 2 Rol. Abr.g. Z 

If a letter of attorney be given to A. to make livery of 
lands already in leaſe, the attorney may enter upon the 
leſſee in order to make livery; becauſe whilſt the leſſee 
continues in poſfeſſon, the attorney cannot deliver ſeifin 
of it; and therefore to execute the power | ary him by 
' the letter of attorney, it is neceſſary he ſhould have 3 
' power to enter upon the leſſee. Co, Lit. 52. Poph. 103 
| Dyer 131, @a 340. @. i 
If the King grants a warrant to four officers of the 
| Exchequer, by which he authoriſes them, or any of them» 
to pay out of- the King's treaſure the coſts and expence3 
of any man who ſhall be employed in the ſervice of the 
King, and two of the four give a warrant for the pay” 
ment of a certain ſum to FJ. 8. this is a good warrants 
though neither all four nor one only did it, 11 Co. 92+ 


| 1 Ro!, Abr. 328, 329. & 
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So if a judgment be aſſigned to the King in ſatisfaQtion 
of a debt due to the King, with a proviſo, 'that if the | 


Barons of the Exchequer, or any two of them revoke it, 
that it ſhall be void ; and after three of the Barons revoke 
it there being four in all) this is a good revocation. 
5 Co. 91. 1 Rol. Abr. 328. | | 

But if the words had been, that if the Barons, or any 
two of them, jointly or ſeverally revoke it, &c, there 
three of them could not revoke it; for this is neither 
* jointly nor ſeverally. 5 Co. 91. 1 Rol. Abr. 328; 

Put if a ſheriff makes a warrant to four or three, or 
a capias jointly. or ſeverally to arreſt one, two of them 
may arreſt the party, for the greater expedition of juſtice. 
Co. Lit. 181. Palm. 52. 2 Rel. Rep. 135. 

Where the mayor and commonalty of London had conſti- 
tuted F. S. their bailiff to receive their rents, and to 
make demand of them, and to make entry, ſuch general 
' authority is not ſufficient to authorize a bailiff to take 
advantage, and demand a rent accrued due after the au- 
 thority given; for it is a new right attached, and there 
ought to be a ſpecial authority for that purpoſe, Skin. 


13. 
? i the lord gives licence to a copyholder for life, to 
leaſe the copyhold for five years, the copyholder may 
leaſe it for three years ; for this is comprehended within 
the licence, inaſmuch as he hath given 'him licence to 
leaſe for mofe years. -1 Rol. Abr. 330. | 
So if the lord gives hcence to a copyholder for life, to! 
leaſe the copybold for five years, if the copyholder tam- 
diu vixerit, and he leaſes it for five-years generally without 
limitation, this is a good execution, and purſuant to the 
licence; for the leaſe is determinable. by his death, by a 
limitation in law ; and therefore as much is implied by 
law, as if he'had made an aQtual limitation, T1 Rol . Abr. 
330, 331, Cro. Fac. 436. 8.C. A SES a ”" 
3. Where an authority cannot be transferred, and when it 
| ſhall be determined and revoked. © OY 
One who has an authority to do any aCt for another, 
muſt execute it himſelf, and-cannot transfer it to another ; 
for this being a truſt and confidence repoſed in the party, 
cannot be aſſigned to a ſtranger, whoſe ability and integrity 
were not fo well thought of by him for whom the a& 
was to be done; therefore an executor having authorit 
to ſell, 'cannot fell by attorney. 9 Co. 77.6, 1 Rol. 
Abr. 330. - 21 
So it a lefſee for life hath power to- make leaſes, ren-- 
dering the ancient rent, he cannot make them by letter of 
attorney. 2 Rol, Rep. 303. | ne 
If A. lends B. a horſe to ride to York, B. cannot let 
his man ride him ; for the licence'is'a matter of pleaſure” 
annexed to the perſon of B. and cannot be transferred ; 
adjudged upon a demurrer, in an aCtion of treſpaſs, for 
immoderately riding the plaintiff's mare ; where the de- 
ſendant pleaded, that the plaintiff /s:entiam eidem dedit 
equitare ; and that the defendant and his ſervant alter- 
natim had rid upon the faid mare. 1 Rol, Abr. 330. 
1:4. 110. | oO W035 AORTA 
The authority given by letter of attorney muſt be exe- 
cuted during the life of the- perſon that gives it z becauſe 
the letter of attorney is to conſtitute the attorney by re- 
preſentative for ſuch a purpoſe, and therefore can con- 
Unue in force only during the life of me that an to be re- 
preſented ; and hence it is, that if F. $. make a. letter of 
attorney to deliver ſeifin after my death, it is void; be- 
cauſe he cannot deliver ſeiſin during my life ; for that 
were plainly without any authority from me ;z nor can he 
” « or my death, for the former reaſon. 2 Ro. Abr. 9. 
% Lit, $2, | 
But if any corporation aggregate, as a mayor and com- 
monalty, or dean and chapter, make a feoffment and 
letter of attorney to deliver ſeifin, this authority does not 
determine by the death of the mayor or dean, - but the 
Attorney may well execute the power aſter their death ; 
| becauſe the letter of attorney is an authority fromi-the body 
*Baregate, which ſubſiſts after the death of the mayor or 
dean, and therefore may be repreſented by their attorney; 
ut it the dean or. mayor be naryed by their own private 
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| name, and die before livery, or be removed, livery aftef 
cems not good, Co. Lit. 52. 2 Rol. Abr, 12. _ © 

If the leflor by deed licenſes his leſſee for years or. life; 
to alien, who is reſtraiftied by condition not to alien without 
licence, and. ttie leffor dies before the leſſee aliens, yet 
this is no coutitermand of the licence ; for the licence ex- 
empts the leſſee out of the penalty of the condition, and 
it was executed on the part of the leflor as much as it 
could be. Co. Lit. 52. 6. | 
e 


| 4: Where an authority muſt be flrittly purfued... 

A commiſſion was direQted to eight perſons by name, 
and ſeven of them only made the return ;, it was inſiſted, 
that it was good, and the Earl of Leicefter's. caſe in Plow: 
Cem. 393. was cited to prove it ; where a commiſſion 
was graiited to fi/teen perſons, to take an inditment, and 
Ay was given to them, or four of them, or more, 
whereof wo to be of the qurrum, and the inditment was 
taken by eight of them, whereof two were of the quorum, 
and it was held good ; bit in the principal caſe it was ad- 
judged, that the authority given to theſe eight perſons was 
oy gs not ſevera], and ought ſtriftly. to be purſued: 
I Buift. 107, uhh Se | 

The huſband was attainted, : and the King granted a 
commiſſion under the ſeal of the corrt of augmentations; to 
certain perſons to aſlign. to the wife the third part of the 


| Zands of the huſband, by vittue of which the commiſ- 


fioners affigned her the third part of the rent of a_ bouſe, 
which the King confirmed, and ſhe accepted ; adjudged, 
that this aſſignment of dower was not good, becauſe the 
commiſſioners had not purſued their authority ; for that 
was to aſſign lands, and they had aſſigned rents ſung out. 
gw lands, and if fo, then the confirmation made by the 
ing is void. . Dyer 263. oy 
he defendant being a recuſant convif?, departed above 
five miles from his habitation, againſt the ſtatute 1 Fac. 
cap. 1. he pleaded, that two juſtices gave him [cence un- 
der their ſeals, to come to London for ſix months ; it was 
objected, that he had nor purſued the ſtatute, becauſe that 
direCts the licence to be under the hands and ſeal, and 
with conſent of the biſhop, &c. Judgment againſt the 
defendant. 1 Ra}. Rep. 108. 

Conveyance, &c. was made to the uſe of T. P. for life 
of ſeveral manors, latids, &c. with a power to make. leaſes _ 
of the premiſſes, or any part thereof, (o that ſuch rent be 
reſerved, or more, upon every leaſe which had been be- 
fore reſerved within the ſpace of two years ; afterwards 
he made a leaſe of part of the lands, which had not been 
leaſed within two years before ;, adjudged a goud leaſe, and 
that any rent might be reſerved upon it, becauſe he had 
'a general power to make leaſes Fg a'l the premiſſes ; and 
this reſtrictive clauſe ſhall not be applied to ſuch lands 
which were in leaſe for two years laſt, but to ſuch lands 
which were in leaſe within two years before, 2 Rol. Rep. 
263. ; | 
n treſpaſs, the caſe was, dartin made a leaſe to War- 
ren, excepting the trees, in which leaſe Y/arren cove- 
nanted, that tin and his aſhgns ſhould have power to 
ſell the trees and root them' up, he or they repairing the 
hedges.where they ftood ; Martin fold ſome of the trees 
to the defendant, who with his ſervants entered and cut 
them down, for which Warren the plaintiff brought treſ- 
paſs; and upon demurrer it was objeQed, that the des» 
fendant did.'not ſhew, that he repa:red the hedges when 
he cut down the trees; for this being a qualified power, 
ought to be ſet forth: at large, and that it was a power 
annexed to the reverſion, and not aſhgnable to any other 
perſon : Sed per. curiam, A bare power is not aſhgnable, 
but here [is.-an intere/t- annexed to the power, viz. that 
Martin might ſever the trees from the reverſion ; and 
where a. power is coupled with an intereſ!, it 1s aſſignable. 
2-Meid. 317. - 6 I | 6: Wo 

In replevin, &c. the caſe —_ the pleading was, a hne 
was levied to the uſe of T. P. for life; remainder to his 


executors, ec. . for eighty years, with power to him and 
his aſgns; to .make leaſes in- poſſeſſion or reverlion for 
twenty-one years, reſerving the ancient rent, and deter- 
minable upon three lives ; T7. P. deviſed this term to 7. Ft 
an 


to his executor, whoa 


| SNL 6D, An ancient fort.of veſſel or tranſport ſhip, | 


| baronage——#2/tioiate S. Edmundi Regis & Confeſſorts, 
W.4 
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arid died z afterwards of N. died, and ſo the term came | 
igned it to WF. R. and that aſſignee 
made a leaſe of the lands, &c.:and whether an aſſignee of an 
Executor of an executor of the leſſee for life could execute this 
er, or riot, was the queſtion ;: it was objeCted,: that he 
could not, becauſe this power was collaterat to the eſtate, 
and therefore” could not run with the land'; but adjudged, 
that this power was coupled with art intere/t, arid an- | 
niexed to the eſtate 3- and that the tenant for life having 
deviſed the term,: his deviſee was an aſſignee, and the 
power was in'him, and conſequently it muſt: be in his 


executor of that executor. r Vent. 338, 339. 

Adjudged, where a man hath power to charge lands. 
with a ſum- not exceeding 30001, he may charge it with 
that ſum, and the imtere?, becauſe the ſum carries intereſt 
6f courſe, for none will lend it without intere/t. 2 Salk. 538. 

NFntumn, Is the decline of the ſummer. Some com- 
Puted' the years by autumns ; but the Engliſh-Saxaxs by. 
winters. citus ſays, that the ancient Germans knew 
the other diviſions "of the year, but did not know what 
was meant by autumn. Lindewoed tells us when. the ſe- 
veral ſeaſons of the year begin, in theſe lines, 


Dat Elemens Hiemem, dat Petrus ver Cathedratus,. 
Aſtuat Urbanus, autumnat Bartholomeus. 


executor, and by the ſame reaſon in the aſſignee of the | 


in autumn or harveſt, | ; 

Auxilium ad filium militem. faciendum et filiam mari-' 
tandam, A writ formerly direfted to- the ſheriff of' 
every county where the King or other lord had any tene-| 
ments, to levy of them an aid towards the knighting of 
a ſon, and the marrying © of a daughter. F. N. B. 82. 
See Aid, 

Anxilium curiae, A precept or order of court for the 
citing or conveying of one party, at the ſuit and Tequeſt' 
of another, to warrant ſomething. Yocat inde ad war- 
Fantiam Johannem Sutton de Dudley chevaler & Ifabellam 


nxorem, ut habeat eos hic in OQtabis S. Michaelis, per | 


auxilium curiz. Kennet's Paroch. Antig. 477. 
Auriltium facere alicut in curia regis, To be another's 


friend: and ſolicitor in the King's court ; an office under- || 


taken by ſome courtiers for their depeadants in the 
country. ——Scant preſentes & futuri, guod ego Bernardus | 
de S. Walerico an. Rogero de Berkley & heredibus 
fats auxilium & con/iljum meum in .curia domini mei regis 


, FA meaſure of Rheniſh wine, containing forty gallons; 
Autumnalia, Thoſe fruits. of the earth which are ripe | 


Py 


b 


þ . 


Angliz- Parach, Antig. 126. 
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+ Auriſiunii regis, The. Kings aid, /or- money levied for 
the King's uſe,. and the public ſervice; as whece taxs 


are granted by patliament. 
Aurilium vicecomittl, A: cuſtomary aid or duty an 


E'awell. 


'eiently payable to ſheriffs out of certain manors, tor the 
better ſupport of their offices. 


Prior de Kime com. Linc, 


tenet duas carucatas terre in Thorpe per ſervitium x|. 


denariorum per annum, ad auxilium vicecomitis. 


Mon. 


Angl. .2 tom. p. 245 An exemption from: this duty was 
ſometimes as; by the King: And the manor of 


Stretton in 


14 H. 3; m. 44 Cowell. 


2 Coils 


' or lying in wart to execute ſome miſchief. 


Varwickſhire was freed from it by charter, 


{- Awan, Seems to ſignify what we now call way-loying, 


Stat. 13 Ri. 


It is ordained that no charter of pardon hail be 


allowed before any Juſtice, for the death of a nian lain 
by await,. or malice GR &c, 

r. agard) Is the judgment and 
arbritration'of one or more perſons, at the requeſt of two 
parties who are at variance, for ending the matter in diſ- 


Award,: (from the - 


pute without 


partibus imponitur, 
Awm, -or Yume, 


$ 
( 


elman. 


ublic authority 3- and may be called an 
award becauſe it is impoſed on both parties to' be obſerved 
| by them. Diflum quod, ad cuſtodiendum: ſeu obſervandunt 


See title Acvitzatoz. 


eut. ohm, i.,e. cadus vel menſura) 


mentioned in the ſtatute x. Fac. 1.. c. 33» and 12 Car. 2, 


hfty gallons. 


.£. 4. This word 1s otherwiſe called awame, as you may 
.read in a very old printed book, viz. the rood of Rheniſh 
wine of Dordreyght 1s ten awames, and every awame is 
Item, the rood of Antwerp is fourtn 


awames, and. every awame 4s thirty-five gallons. Cowell. 


edit, 1727. 


Are, and Axren, - 


Comes from the Saxon verb axian, 


to demand,.and from hence we have our £ng!:/h word aſc. 


Ayde. See Aid. 


In Somerſetſhire, and ſome other counties of England, in 
[the country. dialeCt, the word axe is made uſe of for of. 


Azaldus, A ſort of poor horſe or jade. Aﬀri, azaldi, 


wode, 


| et alii equi minorss vaioris amovendi funt a. fore/ta de Engle- 
Clauſ.. .4 Ed. 3. Ju : 
Az02tum, Azure-colour. 
. pidem non modicuam inventum revolverunt, ſub quo locellum 
ligneum conſpicati, couvacatis priore ac convent ipſum aperuit 


Dui thidem fodientes la- 


interius undique depittum, medietas cum wermiculo, altera 


medietas cum azorio, et literas, &c.. 


| Cowell, edit. 1727. 


Abbat. Glaſton, MS. 


| B. 


Willielmus filizs Willielmi Bek, tenet terram 
feam in Levyngburn per ſerjantiam inveniendi ad transfre- 
tationem domint regis unam navem, que wvocatur baard, ver- 
fus Vaſconium ſumptibus ſuis prapriis. 'Tenures, p. 62. 
Cowell, edid. 1727. 

| Bablack, made a' pariſh church, &c. 5 Geo. 2. c. 27. 

Baca, A hook or link of iron, or ſtaple,-— /z axibus 
emptis & carrettis axandis novem denarios in colarits, bacis 
& /ſellis ad idem emptis xtit. den. Confuctudin, Domus 
de Farendon, MS. penes h. Kennet, f. 20. 

Barcinium, or Baca, A baſon or veſſel to hold 
water to waſh the hands.—— Non torpefa, non nountergia, 
#0n baccinia, & nil omnino per violentiam exigatur. Simeon 
Dunelm. anno 1125. Mon. Angl. tom. 3. p. 191.—— 
Petrus filius Petri Picot tenet medietatem heydene per ſer- 
fantiam ſerviendi de bacinis. This was a ſervice of 
holding the 5-f6n, or waiting at the baſon, on the day of 
the King's coronation. Lib. Rab. Scaccar, f. F37+ 
- Bacheleria, The commonalty, as diſtinguiſhed from 


in quind:nam S. Michaelis aþud Weſtmonaſterium, f*# 
dominum regem” regaliter celebrata, communitas bacheleric 
Angtiz fignificavit domino Edwardo filio regis, &c. Annal, 
Burton. p. 426. ſub. an. 1259, \ . 
Bachelor, - { Baccalaureus, from the Fr. bachelier, vi» 
tyro, a learner :) In the univerſities there are bachelors of 


7] arts, &c. which is the firſt degree taken by ſtudents be- 


fore they come te greater dignity; and thoſe that are 
called bachelors of the companies of London, are ſuch ob 
each company, as are ſpringing towards the eſtate of 
thoſe that are employed in council, but as yet are inferiors; | 
for every of the twelve companies conſiſts. of a mafter, 
two wardens, the livery, (which are afſhftants in matters 
of council, or ſuch as the aſſiſtants are choſen out of) and 


the bachelors. 


The word bachelor is uſed 13 R. 2. and 
' ſignifies the fame with #night-bachelor, By 3 £4. 4 f 5 
of t 


it 1s a knight, and not a knight banneret, or #night 
bath. Anno 28 Ed. 3 a petition was recorded in the 
Tower, beginning thus : A notre qr le roy monſtrant 


votre ſimple bachelor, Johan. de 
|anciently attributed to- the admiral of England, if he were 
| unee 


ures, &c. Bachelor was 
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under a baron, © In Pat. 8 R. 2. we read of a baccalarius 
and touching the farther etymology of this word, 
Bac:alaurei (tefle Renano) a bacillo nominati ſunt, quia 

rimi fludii authoritatem que per exbibitionem baculi conce- 
cbatur jam confecutt futſſent, Sc. * 


regis ; 


Nackverinde, (Sax.) Signifieth bearing upon the 
back, or about a man. Braden uſeth it for a fign or 
circumſtance of theft apparent, which the civilians call 
- tum manifeſium ; for, dividing furtum into manife/tum 
it non manifeſium, he defineth the former thus ; fiurtum 
vero manifeſlum eft, ubi latro deprehenſus eft ſeiſitus de aliquo 
Jatrecinio, ſcil. handhabend, & backberind, & inſecutus 
writ per aliquem cujus res illa fuerit. Bra&t. lib. 3. 
tract. 2. cap. 32. AAanwoord remarks it as one of the 
four circumſtances in caſes, wherein a foreſter may arreſt 
the body of an offender againſt vert or veniſon in the 
{oreſt : by the alliſe of the foreſt of Lancafler (ſays he) 


taken with the manner, is when one 1s found in the King's 


«foreſt in any of theſe four degrees, fable-fand, dog-draw, | 


back bear, and blody-hand. anw. 2 part, Foreſt Laws. 

Baco,. Is a bacon hog, as often uſed in old charters. 

itunt. | 
oy and Pork, the importation thereof how for- 
merly prohibited. 18 Car. 2 c. 2. 20 Car. 2. «& 7. 

What prices they muſt be at when exported. 12 Car. 2. 
ce 4. ſect. 11. | | 7 

Any perſon may export. 22 Car. 2. c. 13. ſef? 4. 

Pork may be exported to alien friends, duty free. 3 7, 
& M. cv. 

Duties upon bacon imported. 4 I, & M. 5. ſer. 

sIW.&S M.c.2. ſet. 4 4 
W hat allowances to be made for ſalted pork exported. 
3 Geo. 2. c. 20. ſe. 16. 5 Geo. 2. c. 6. ſet. 4. 

Yattile, A candleſtick properly” ſo called, when for- 
merly made ex baculo of wood or a ſtick, Hugo epiſcopus 
Dunelmenſis fecit in eccleſia coram altari tria, ex argento 
baCtilia, in quibus Jumina die noftuque 'perpetus ardentia lu- 
cerent. Coldingham, Hiſt, Dunelm. apud Wartoni Ang. 
Sac. P. I. Pe. 723- | | 
\ Badger, (from the Fr. bagage, a bundle, and thence 
is derived bagagier, a carrier of goods), Signifies with us 
one that buys corn or viftuals in one place, and carries 
them to another to ſell and make profit by them: and 
ſuch a one is exempted in the /lat. 5 & 6 Ed. 6. cap, 14. 
from the puniſhment of an ingrofler within that ſtatute, 
But by 5 Eliz. «c. 12. and 13 Eliz. c. 25. ſe. 20. 
badgers are to be licenſed by the Juſtices of peace in the 
| ſeſſions; whoſe licences will be in force fof one year, and 
no longer ; and the perſons to whom granted muſt enter 
into recognizance, that they will not by colour of their 
licences foreſtall, or do any thing contrary to the ſtatutes 
made againft foreſtallers, ingroſlers, and. regrators. I! 
any DN ſhall a& as a badger without licence, he is 
to forfeit 5/1. one moiety to the King, and the other to 
the proſecutor, leviable by warrant from Juſtices of 
peace, &c. 

Vag, An uncertain quantity of goods and merchandize, 
| from three to four hundred. ky WO 

Vaga, A bag or purſe — Carta decani eccl;fie Litch- 
held, in Mon. Angl. tom 3. pag. 237. ducentas marcas pe- 
cume in quadam baga de Whalley. © | 


2, 


Bagavel, The citizens of Exeter had granted to them 


by charter of King Edw. 1. a colteCtion of a certain 
tribute or toll upon. all manner of wares brought to that 
city to be fold, towards the paving of the ſtreets, repair- ; 
ing of the walls, and maintenance of the city, which. 
was commonly called in Old Engliſh bagavel, bethugavel,” 
and chippinggavel. Antiq. of Exeter. | 
 Bahadum, A cheſt or coffer ; it is mentioned in Fleta, 
ih, 2. cap, 21, | wed 4> 

Bajardour, (Lat. bajulator) A bearer of any - weight; 
or burden. —— Offerebant duos. incifores in ſua lapicidina, 
& cariagium fetre uſque ad navim, & de navi uſque dues 

jardours ſervitures. ad eccleſſam. Petr. Blef. Contin. 
Hiſt. Croyland, P+ 120. | EV bk BR el 

Val, Ballium, (from the. French bailler, tradere, to: 
deliver), 1s uſed. in our Common law for .the freeing or 
ſetting at liberty of one arrefted or impriſoned upon any 


ation, either civil or criminal, on ſurety taken for his | 
Vor. N® 2x, | 


{ by colour of their office, but o 


"BP . | 
| B Al 
appearance at a day and 'place certain. Bra, "1b, 8; 
traft. 2. c. 8, num. 8& 9, The reaſon why it is called 
[/ail, is becauſe by . this means the | 
vered into the hands of thoſe that bind themſelves for his 
ſforthcoming, in order to a ſafe keeping or protection fron 
[priſon : and the end of bail is total 
and coſts, or render the defendant to priſor, Cowell. 
Ball. in ctvil cauſes. Under this head is conſidered, 


| - I. Who are authoriſed to take bail. 

| 2. In what ations commlon or ſpecial bail is required, 

3. Of putting in bail. | 
| 4: Proceedings againſt the bail, and what they may plead 
m their diſcharge. | 
I. IWho are authorized to take bail, 


When the ſheriff arreſts any one, he is not only autho- 
riſed, but obliged to take bail, otherwiſe an aCtion on the 
caſe lies againſt him. 9, | | | 
T his the ſheriff is obliged to by the following att : 

Stat, 23 Hen. 6. c. 9, * The King, confidering the 


' | great perjury, extortion, and oppreſhon which be and 


have been in this reaim by his ſheriffs, under-ſheriffs, and 
their clerks, coroners, ſtewards of franchiſes; bailifs, an 
keepers of priſons, ant other officers in divers coimties 
this mga _ ordained by authority aforeſaid, in ef- 
chewing of all ſuch extortion, perjury, and oppreſſion; 
that no-ſheriff ſhall let to Yar, in any #1 005 big 


takes; nor that the ſaid ſheriffs, under-ſheriffs, bailiffs 


any writ or precept to them direCted to be returned, any 
inqueſts in any panel thereupon to be made, any bailifts, 
ofhicers, of ſervants to any of the officers aforefaid, in an 

panel by them ſo to be made; nor that any of the fai 

officers and miniſters, 'by occafion, or under colour of 
their office, ſhall take any other thing by them, nor by 
any other perſon to their uſe, profit, or avail, of ar 

- perſon by them or any of them to be arreſted or bntcbed, 
nor of none other for them, for the omitting of any arreſt 
or attachment to be made by their body ;- or of any per- 
ſon by them or any of them, *by force or colour of their 
office, arreſted or attached, for fine, fee,- ſoit; of priſon, 
mainprize, letting to bail, or ſhewing any eafe or favour 
to any ſuch perſon fo arreſted, or to 


the ſheriff 20 4. the bailiff which maketh the arreſt or 
attachment, four pence ; and the” paoler, if the prifoner 
be committed to his ward, four pence ; and that the the- 
riff, under-ſheriff, ſheriff's clerk, ſteward or bailiff of 
franchiſes, ſervant of bailiff or coroner, ſhall not take 
any oy by colour of His office, by him nor by any 
other perſon to his uſe, of Oy for the making of 
any return or panel, and for the copy of any panet but 
four pence. And the ſaid ſheriffs, and all eller offi- 
cets and miniſters aforefaid, ſhall Jet out of priſon alt 
matniner of perſons by them or any of them arrefted, of 
being in their cuſtody, by force of any writ, 'bi, or 
warrant in any aCtion perſonal, or by cauſe'of indiament 
of treſpaſs, upon reaſonable ſureties 'of ſufficrent perſons, 


having ſufficient within the counties where: ſuch perſons 
be fo tet to. baik or mainprize, to keep their days in ſack 


lace as the faid_ writs, bills, or warrants ſhall require. 
Such petfon or perſons which be or ſhalt be [itt their 
ward by condemnation, executign, | capias utlagat”, ar 
excorimunicatum, ſurety of the peace ; and all' foe per- 


command of any juſtice, and vagabohds* refefing 


only excepted. And that no ſheriff, nor atty of the 
officers or miniſters aforefaid, ſhall take or 'caufe to bes 
taken, or make any obligation for any cauſe aforcfaid, or 
| y to themſelves, 'of any 
ſon, nor by any'perfon which ſhalf be' in their! ward 
by the courſe'of the law, but bythe name of their office, 
2d upon condition*written, that the ſaid priſoncrs' fall 
appear at the day contained in the fatd writ, bil! or war- 
Rrre ; rally 


—— 


county, nor any of his bailiwicks, hundreds, nor wapen- 


| arreſted, for their 
reward or profit, but ſuch as follow ; that'is to ſay, for 


party reſtrained is delz- - 


isfy the condemnation 


* 


of franchiſes, nor any other bailiff, of return, upon | 


ſons which, be or ſhall be committed to ward by fpeciel 
to 
ſerve according to, the form of the ſtatute of labourers, 
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rant, and in ſuch places, as the ſaid writs, bills, or war- 
rants ſhall require. - And if any of the faid ſheriffs, or 
other officers or miniſters aforeſaid, take any obligation in 
other form by colour of their offices, that it ſhall be void ; 
| and that he ſhall take-no more for the making of any 
ſuch obligation, warrant, or precept by them to be made, 
but four pence. And alſo that every of the ſaid ſherifts 
ſhall make yearly a deputy in the King's courts of his 
. Chancery, the King's Bench, the Common Pleas, and in 
the Exchequer, of record, before that they ſhall return 
any writs, to receive all manner of writs and warrants to 


be delivered to' them : and that all ſheriffs, under-ſheritts, 


clerks, bailiffs, and goalers, coroners, ſtewards, bathifs of 


franchiſes, or any other officers or miniſters, which do 
contrary to this ordinance in.any point of the fame, ſhall 
loſe to the party in this behalf indamaged or grieved, his 
treble damages ; and ſhall forfeit the ſum of 10 /. at every 
time that they or any of them do the contrary thereof in 
any point of the ſame ; whereof the King ſhall have the 
one half to be employed to the uſe of his houſe, and in 
no otherwiſe, and the party that will ſue, the other half. 
And that the Juſtices of aflifes in their ſc ſions, Juſtices of 
the one Bench and the other, and Juſtides of peace in their 
county, ſhall have power to enquire, hear, and determine 
of office without ſpecial commiſlion, of and upon all them 
that do contrary to theſe ordinances in any article or point 
of the ſame. And if the faid ſheriffs return upon any 
perſon cepi ah! thy or reddit /e that they ſhall be charge 
able to bave the bodies of the ſaid perſons at the days of 
the returns _ of the ſaid writs, biils, or warrants, in ſuch 
form as they were before the making of this act.” 

« Provided always, that the warden of the King's 
gaol of the Fleet, and the King's palace at /7/?min/er tor 
the time being, fhall not be indamaged nor prejudiced by 
this ordinance in the duty of. his office.” 

The ſheriff took a bond of the defendant, being in 
cuſtody, to appear on ſuch a day in B R ard a!ſo adtunc 
& ibidem ad reſpondendum the plaintiff in plucito franſere/ 
fionis, &c. It was objefted, that the ſtatute 23 Hen. b. 
requires only a bond for appearance, and not to anſwer 
the plaintiff in a plea of treſpaſs, which is another thing, 


and therefore the bond muſt be void ; but adjudged that | 


the bond was good, for there was nothing in tt but what 
was compriſed in the writ , for that was to command the 
ſheriff quod habrat corpus of the defendant, Fc. ſuch a day 
ad reſpondendum to the plaintiff. Godb., 136. 

The condition of a bond to the ſheriff, on arreſt on a 
. latitat was, that if the defendant perſonally appear in 


B. R. at We:/tminſter, and there to anſwer, &c, it was 


moved, that this differed from the form in the ſtatute, and 
therefore void ; but as to the word (perſonally) the Juſtices 
held it ſurpluſage, and well enough, notwithſtanding that, 
becauſe as the caſe is, the appearance of the defendant 
ought to be in perſon upon a /atitat, for he is ſuppoſed to 
be in cu/todia mareſchalli; and ſo it has been adjudged in 
C. B. where the appearance of the party arreſted is de jure 
perſonal, &c. contra where perſonal appearance 1s not re- 
Auilſite. And as to the other words (there to anſwer,) /ray 
'put a difference, that in ſuch caſe the bond is well enough ; 
for it is in effect. only, that he ſhall appear eo animo ut 
reſpondeat; but if the words had been (appear and anſwer) 
it is a void condition ; for it may be the plaintiff will 
never declare againſt him ; but Gaway and Ayliff J. e con- 
tra, and held the bond void by reaſon of the words afore- 
ſaid, but would not give judgment againſt the plaintiff ; 
but ex gratia curie ſuffered him to diſcontinue. 2 Lev. 
8, | 

L A man was bound to his creditor, who was not ſheriff 

nor ſheriff's officer, to appear at his ſuit in B., R. on fuch 
a day, and then and there make anſwer, Sc. but did not 

appear : all the Judges agreed clearly, that this bond was 
not within the ſtatute 23 Hen. 6. and gave judgment for 


the plaintiff accordingly. G2/2/b. 66. | 

Debt on a bond to a ſheriff, that if the defendant did 
perſonally appear in B. R. &c. that then, &c. the defen- 
dant pleaded, that he was taken by a /atatat by the plantiff 
| (ſheriff,) who took this obligation for his deliverance, and 
that the obligation was not according to the ſtatute, All 
the Juſtices, except Anderſon (who was abſent) held, that 


'@ capias be awarded againſt B. and before 


I 


if_it were in ſuch an aftion where a man may appear by 


B A 


attorney, It is void. At another day it was held by threg 
Judges againſt Anderſon Ch, J that a man ought to appear 
in per ſon upon a latitat. Ow. 90. - , 
_ An officer by procefs out of the, county-court attacheq 
the goods of the defendant to anſwer a plaint levied there 
for a debt; K. redetuvered the goods, and toak the difene 
| dant's bond tz atpear at the day, or otherwiſe to deliver tle 
goods back again, It was agreed per tot. cur. T hat thig 
\ was out ot the ſtatute of 23 H. 6. becauſe that relates 
| only to thoſe whoſe bodies are taken and impriſoned, and 
| not where their goods ave attached ; and judgment ac- 
| cordingly. And. 267. | 


tiff was ſher ff, and took the bond upon arref! for the in- 
| {irgement of the priſoner, and that where the ftatute ap- 
points the theriff to take bonds of perſons ſufficient, the 
' defendant ſaid that himſe'f was nct ſufficient, becauſe 1» 
| freebolder, and demanded judgment of the obligation ; 
 8pon demurrer the plea was held il], becauſe the fb.r 
is the judge of the ſufficiency, and inſuffici-ncy is to his 
| own damage only, he being to be amerced for not brin;- 
[ing in_the body, and has no remedy befides the bond, 
| Mo. 636. , 

The fheriff took a bond tr appear at W:ftmin/er ; the 
term was adjourned to St. Albi's, and the deferdat ap- 
| peared there; the bond is not forfeited z but Poph:m Ch, }. 
was of opinion, that the bond was void, becauſe of the 
word ( IVeſimin{ter ) in the condition ; for there is no ſuch 
| name in the writ for appearance. M0. 430. 

| A ſheriff biought debt upon bond conditioned, that if 
H. L. ſhould perſonally appear before the Dneen's Maj:fty 
and her council of her court of Requeſ?s, &r, ferthwith ts 
anſwer all contempts as ſhall be then laid ts his charge ; tha 
then, &c. the defendant pleaded the ſtatute 23 H.6. 
and that the ſheriff, co/cre precepti under the ſeal of the 
Queen of the court of Requeſts, took and impriſoned the 
faid #7. L. and detained him till the deſendant and the 
ſaid ZZ. £, . became bound 2s aforeſaid, and upon de- 
murrer 1t was adjudged for the defendant, becauſe the 
| bond 1s void by that {tzxtute, 2 And. 122. FE 

In co/e the plaintiff declared that he fucd forth a /atitat, 
and delivered it to the ſheriff to arreſt F. S. and ac- 
| quainted the ſheriff of his cauſe of aQion, #nd that he 
intended to declare in debt, and that he did arreft hin, 
and afterwards let him go adſque aligua f. curitate inventa ; 
and at the day returned cepi corpus & paratum haben, &c. 
which was falſe, &c. the defendant pleaded that F. 8. 
being arreſted, Hut in ſureties for his appearance F. N. and 
7. D. two luflicient perſons in the county, who were 
bound to him in 401. &c. and pleaded the ſtatute, and 
| that Ly reaſon thereof he let him at large, abſque hoc th.t 
he let him at large without any ſecurity found, provt, &:. 
adjudged that the traverſe was good, and that the ſtatute 
commands him to let the priſoner go upon bail, and that 
he 1s compelled to take bail, but their ſufficiency is left 19 
his diſcretion ; and though the return was talſe, viz. p:r4- 
tum habeo, when he was at large, yet that is but a con- 
tempt to the court, and finable ; but the party thall t ke 
no advantage of ſuch return. Cro, E 624. _ 

Debt upon bond of 401. the defendant pleaded the 
ſtatute 23 Hen. 6. that he was arreſted at the ſuit of F. $. 
and that he together with one 2. gave this bond for þ:3 
appearance, when neither of them had any thing in the 
county, or were inhabitunts there, and fo the bond was void ; 
but all the court held that ' it was. good, for the fatute 


| doth not make any bonds void, but thoſe which »þ/ res the 


people, and it the ſheriff takes bond with one ſurety, it 1s 
good enough. Cyo. El:z, $52. = 
In an aCtion of debt upon an obiigation dated 25th of 
September, the deſendant plear's that a ca fer was awarded 
againſt B. wig" was taken upon it the 3eth if September 
and that obligaticn was made for the enlorgement of B. he 
plaintiff demurred, and had judgment, becauſe it appears 
that the obligation was made before the arreft, and there: 
fore it could not be avoided by 23 Hen. 6 rad. 10. but 
he ought to have pleaded that a prim» dcliberat? of the 
arreſt ; and it was agreed by Yelverton and Fenner, rhat if 


the arcelt 
the 


; In det upon bond, the defendant pleaded that the plain. | 


44 :- 

the ſheriff takes in obligation of him for his enlargement 
when he ſhall be arreſted, that by ſpecial pleading it may 
be avoided by 23-H. 6. Noy 43. 


A capias was direted to. the ſheriff to arreſt G. R. to 


anſwer the plaintiff in p.4c:to debiti of 3001. the condition 
of the bend of appearance was 19 anſwer the plaintiff in 
placito debiti only laptny aw the 3507.) upon an action 
of debt bro-:ght. by the ſheriff on this bond, and a de 
murrer, it was adjudged, that the bond and condition was 
good, for the ſtatute 23 Hen. 6. does not preſcribe any 
frict form, but that it ought to be made t6 the ſheriff by 
his name of office, and to expreſs the day and place of ap: 
pearance z and though it vary in other circumſtances, it 1s 
not material z neither doth the ſtatute reſtrain him to any 
ſum or ſecurity, though generally 40 /. hath been held ſuf- 
' Gcient to excuſe him for an eſcape, yet that is left to his 
diſcretion, Cro. Fac. 280. T7 | 

Upon a feeri actas, the ſheriff/ took a bond to pay 
the money in court at the return of the 7 rit; and this was 
adjudged good, for the ſtatute extends only to ſuch bonds 
which are, made when the defendant is in cuſtody. 1c 
"F Add ae to Neale, who was ſheriff of I/ar- 
wi.kfire, and it” was vicecomitt com. predit?, and War. 


w1i:k was in the margin ; fer Codleridge, this was held no| 


good bond, for he ought to be named ſheriff, and of that 
county. 2 Ro/, Rep 365. ; ; 
But though the ſheriff is obliged to take bail, yet if 


the plaintiff diſlikes the ſecurity, and does not take an af. | 


Genment of the bail bond, he may have him brought up, 
for the ſheriff having arreſted the party, muſt return a 
cepi corpus, oh which return it is a breach of duty in him 
not to bring kim up, for which the court amerces him as 
one of their officers: 1 Vent. 85. 1 Med. 33. 57, 244- 
But if the writ be not returned, and the court makes 
an order that the ſheriff ſhall return his writ in four days, 
as is uſual, there the diſobedience is to the pronounced 
order f{ the court, and conſequently a contempt of the 
conrt, for which an attachment lies. | 4 
If the ſherifF returns c-þ; on a meſne proceſs, & para- 
tum habeo, he ſhall be only amerced, if he does not bring 
im the body, though he ſhall be attached if he does not re- 
turn his writ ; and the reaſon is, becauſe the ſheriff is 
bound to bail the party; and therefore if the ſheriff is 
miſtaken in his ſureties, he is not to ſuſfer in his liberty ; 
and the returning his writ is in his own power, but it 
may not be in his power to bring in the body which he 
was obliged to bail. x Rel. Ar. 807, 808. Cro. Eliz, 
824, 852. Noy 39. © | POR > 
And if the plaintiff takes an aſſignment of the bail- 
band, the ſheriff is not amerciable; for by accepting of the 
hond, the plaintiff has waved the benefit of the amerce- 
ment, and may now ſue it in his own name, though for- 
merly he could ſue in the ſheriff's name; and if the 
ſheriff releaſed the aftion, he had his remedy in a court of 
equity. 1 Salk, 9g. 6 dad. 122. 
But now, by 4 & 5 Ann. for amendment of the law, 
it is enacted, ** That if any perſon ſhall be arreſted by 


any writ, bill, or proceſs, out of any of her Majeſty's | 3 


courts of record at [/e/Aminfler, at the ſuit of any common 
perſon, and the ſheriff or other officer takes bail from 
ſuch perſon againſt whom ſuch proceſs is, the ſheriff or 
Officer, at the requeſt and coſts of the plaintiff in ſuch 
action or ſuit, or his lawful attorney, ſhall aſſign to the 
plaintiff in ſuch a&tion, the bail-bond or other ſecurity 
taken from ſuch bail, by indorſing the ſame, and atteſting 
t under his hand and ſeal, in the preſence of two or more 
credible witneſſes, which may be done without any ſtamp, 
provided the afſignment ſo indorſed be duly ſtamped be- 
fore any aCtion be, brought thereon ; and if the ſaid bail- 
bond, ' or other ſecurity taken for bail, be forfeited, the 
PlaintifF in ſuch ation, after ſuch aſſignment made, may 
Ing an action and ſuit thereupon in his own name ; and 
the court where the action is brought may, by rule or 
rules of the court, give ſuch relief to the plaintiff and de- 
endant in. the original aCtion, and to the bail upon the 
laid bond or other ſecurity taken from ſuch: bail, as is 
agreeable” to juſtice and reaſon ; and that ſuch rule or 
rules of the {aid court ſhall bave the nature arid effeQ 


| the country.” 


s s / 
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bail.” | 

If the plaintiff accepts of art 'affignment of the bail. 
bond, the defendant may put 'm' the fame bail to the ac- 
tion that were bail to the writz and the plaintiff cannot 
except againſt them. See 1 Salk. 97, 99. - Fareſl. 62; 
117. | : 

By the 4 . & M. cap. 4. * The Judges in each 
court, or any two of them, whereof the Chief to be one; 
may, by commiſſion under the ſeals of their reſpeQive 
courts, appoint commiſſibners to take recognizances of 
bail in ſuits depending before them, and upon affidavit of 
the true taking of them, ſuch recognizances ſhall be as 
effectual as if they were taken before themſelves ; the 
cognifors, unleſs they live in Znden or Wiftminſter, orc 
within ten miles, may juſtify before the commiſſioners in 

Before this ſtatute, bail was always taken. de bene eſſe 
before a Judge, as it may, and muſt be till, if the cog- 
nifors live within ten miles of Zondon or Weſtminſter ; the 
commiſhoners are obliged by rule of court to keep a book, 
whercin are the names of the plaintiff and defendant, and 
bail, and the perſon who tranſmits the ſame, and who 
makes affidavit that the recogriizance was duly acknows 
ledged in his preſence ; on ſuch affidavit, the Judges make 
a conditional allocatur, and the bail are to Nland abſolute, 
unleſs the plaintiff except againſt them within twenty 
days ; and if he except, the bail may juſtiſy by affidavit 
taken before the commiſſioners in the coutitry, 1 New 
Abr, 207- ; | 

If one is arreſted in London by a ſerjeant of the mace, 
upon a plaint of debt entered in any of the compters, the 
ſerjeant cannot take bail, but the Judge in court muſt: 


gy Car. 196. 1 Rel. Abr, 561. 8, C. 1 Fones 226. 
C. NE. | 


2. In what ations ſpecial or common bail are required. 


. It muſt be obſerved, that regularly aſter judgment, no 
bail is to be taken ; for the plaintiff having aſcertained 
his right, and proved his demand, the defendant muſt pay 
the condemnation money ; for which purpoſe a writ of 
execution ifluer, to which the ſheriff can take no bail, 
I New Abr. 208, 

But if one in execution brings an attaint, he may have 
a writ to the Juſtices, commanding them to let him to 
mainprize. #, N, B. 106. 2 Rol. Abr. 112; 

If an audita guerela is founded upon a relcaſe of record, 
the plaintiff may be bailed, Dyer 365. 1 Rol. Rep; 132. 

But if upon a ſurmiſe of a matter of fat only, it is 
otherwiſe, 1 Rol. Rep. 132. | 
If one condemned by falſe verdict 'in debt or damages 
ſues an attaint, be ſhall have a ſpecial writ to bail him, 
upon ſurcties taken, that if the attaint paſs agaitiſt him, he 


ſhall render himſelf to priſon, or ſatisfy the debt. F. N. B. 
206. TA | | | 


I 


One taken on an attachment iſſued out of Chancery is 
not bailable, and ſuch bond is void ; per tot. cur. clearly. 

Lev. 208. - | 
If an audita quer:la be grount#d on a rele: fe or record, 
the party may be bailed ; but not -0n a furmiſe of a, matter 
in faet, as of an arbitrament or uſury ; per Coke Ch. J. 
Rol. Rep. 133- | 


_ A perſon taken in witherram upon a homine replegiande, 
upon pleading. non pit, may be bailed. 2 Sa/k. 582. 
One taken in exechti:n is net bailable by law, unleſs an 
audita querela be brought, (Hill. 2i Car. B. R.) for bail 
is put 1n to ſecure the plaintiff, that the defendant ſhall 
perform the judgment of the court ; and now the law hath 
determined that matter, and what remains now is only 
for the defendant to | rape the judgment, and for the 
not performing. it he lies in execution. L:{ P. R. 172: 
When the a47en is only for damages, there the party is 
not held to bail, wun/e/s in mayh:m, or ſome notorious battery ; 
and the reaſon is, there is no certain ſum for which the 
caution can be aſcertained z but in mayhem, and where 
by the injury it is apparent, that the damage will exceed 
the ſum of 10/7. there the Judge may by ſpecial writ hold 


to bail. Gilb, #1. C. B. 30. 
| On 


| of 'a defeaſance to ſuch bail-bond, or other ſecurity fot I 


B. A 1 
On a bottimry bond for payment of money inter alia, the | 
court inclined to think the defendant ſhould give bail. 
Rep. of Pratt. in C. B. 34. 


The defendant had been arreſted and held to ſpecial 
bail, and afterwards rendered in dif. harge of his bail, and 


the plaintiff procceded againſl the defendant as a priſoner, 
and recyvered judgment. In aftion of debt brought upon 
that. julgment, and the former bail being vacated by the 
render, the court held, that the plaintiff might well hold 
the defendant to bail in this action, he not now having 
bail in the firſt aftion. Rep. of Prat. in C. B. 77. 
Motion in the Treaſury for bal in an aion for meſne 
profits, after a recovery in ejefment, upon the leflor of the 

laintiff's afidavit, that the meſne profits amounted to 
$9 ]. bail was ordered for 80/. this is a cauſe of aCtion 
which is bailable or not, at the diſcretion of the court or a 
Fudge. Barnes's Nites in C. B. 87. | 

If in an homine repligiando an elongatus is returned, and 
the defendant taken upon @ withernam, though this is no 
execution, yet the defendant ſhall not be bailed, unlefs he 
wilt confeſs the taking and having the party in cuſtody. 
Raym. 475. See 3 Mod. 121. 1 Sid. 210. 

But if in an aCtion for a falſe return of an elongatus 
againlt the ſheriff, it is found for the plaintiff, he may be 
bailed. Raym. 475- : | 

The old rule, in the Complete Attorney, is, that if the 
defendant be arreſted by meſne procels, a3 captas, alias, or 
pluries, and the plaintiff holdeth him not ſufficient to an- 
{wer to debt or damages contained in the writ, the ſame 
amounting to 20/. or upwards; that in this caſe the 
plaintiff, upon the return of the writ, by entering a ne 
recipiatur with pbilazer, out of whoſe office the capias 
did iſſue, may have ſpecial bail to be put into his aQion, 
which the defendant mult put in before ſome Judge of the 
court where the cauſe depends, who will accept of ſuch 
bail as the validity or weight of the cauſe doth require, or 
in his diſcretion ſhall be thought fit. 1 New Abr. 208, 
Comp. Attor, printed in 1667. | | 
 'This was the rule that both the courts of King's Bench 
and Common Pleas went by, but was afterwards ſunk to 
107. which has been long the ſtanding rule of the courts. 
1 New Abr. 209. - 

And now by the 12 Geo. &- cap. 39. it is enacted, that 


— 
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have judgment, and it appearing that there was no fraud 
in the plaintiff, the ſudgment for this reaſon was arreſt. 
ed; but if B. had appeared at the ſuit of any other per. 
fon in the ſame term, it had been ſufficient, Poph, 145, 

An executor, though fued Ly an attorney of B. R. ſhall 


| not be compelled to put in ſpecial bail, notwithſtanding 


his privilege as to other perſons ſued by him ; and upon 
ſearch no.precedent could be found where ſuch pretended 
privilege had prevailed. 3 Buift. 316, 317. 

If, where foetal bail is reqrired, the plaintiff's attor- 
ney doth (before any bail put in) de.iver a declaration 1 
the defendant's attorney, unlels it be only to ſhew ſuch a 
cauſe of attion as requires bail, he ſhall not afterwards 
compel the defendant to put in good bail, but common 
bail ſhall ſerve. Lil. P. R. 86, 


After the roll is marked to have ſpecial bail, common 


| bail ought not to be filed; but if the roll be not marked 


for ſpecial bail, nor the cauſe of aim expreſſed in the writ, 
common bail may be entered ; ( Hill. 22 Car. B. R.) 
for nothing appears to the court that ſpecial bail was jec- 
quired, and tken common bail is to be filed of courſe. 
Lil. P. R. 174. ' | 

In caje againf baron and feme, the feme appeared, but 
the baron w:u'd not ; and bail being infifled upon, it was 
prayed, that ſhe might be delivered on common bail ; 
but Glyn Ch. J. faid, that if there be cauſe to have ſpe- 
cial bail, ſhe muſt lie in priſon till the huſband appears, 
and puts in bail for her ; for ſhe cannot put in bail for 
herſelf, ſhe being covert-baren. Sty. 475. 

An executor of an executor brovght debt upþ.n bond for 
20001. and upon motion, that the plaintiff might ac- 
cept common bail, becauſe the bond was only for per- 
formance of covenants, the court ordered that bail ſhould 
be accepted according tothe breach afſiined, and not ac- 
cording to the penalty. It was held in this caſe, that 
where executors are defendants, they need not find ſpecial 
bai), becauſe in auter droit. Sid. 63, 

In ſcand. mognatum, the court ufon motion ordered 
ſpecial bail to be given. Raym. 74. | 
The defendant ſhipped goods at Brafil, without paying the 
cuſloms, but pr ojed to pay them at Liſbon, but came to Lon- 
don dire&ly, without touching at Zi/b:1, and offering to ſell 
the goods here, the Portugal ambaſſador comflained to the 


where the cauſe of ation ſhall not amount to the ſum of privy-council, and he {till refuſing to pay them, they com- 


10/7. in a ſuperior court, or 4Os. in an inferior court, the 
plaintiff ſhall only ſerve the defendant with a copy of the 
proceſs, and ſhall not arreſt his perſon; and that in all caſes 
where the plaintiff's cauſe of aCtion ſhall amount to the 
above ſum or upwards, affidavit ſhall be made and filed 
of ſuch cauſe of a&tion, and the ſum or ſums ſpecified in 
ſuch aſhdavit, ſhall be indorſed on the back of ſuch writ 
or proceſs ; for which ſum or ſums ſo indorſed, the ſheriff, 
or other officer, ſhall take bail, and for no more. 

In an attachment 'of privilege, which is a'capras in the 
firſt proceſs, the defendant is held to bail for any ſum, 
though ever ſo ſmall; for this being a capas in the firſt 
proceſs, without ſummons, does not ariſe from a ſuſpi- 
cion of a nihil returned, but ariſes from a debt due to the 
officers of the court, by the aCts of the court ; and there- 
fore another officer ought not to appear, without ſeeing a 
ſecurity given for ſuch debt, 1 $14. 63. 

In an aCtion brought upon the ſtatute 13 Elrz. of frau- 
dulent conveyances, a rule was ſhewn by the Juſtices 
that it was the praCtice in B. R. that in all aQtions 
brought pon penal flatutes, the defendant ſhall only put in 
common bail. Yelv. 53. 

After judgment for the plaintiff, it was aſſigned for er- 
ror, that no bail. was entered for the defendant, It was 


 ſhewn to the court, that the attorney was dead, but had 


been paid his fe.s for entering it, and that this appeared by 


his own book ; and the plaintiff prayed that the bail might | 


' be entered, and ſo it was by order of the court in this caſe, 
and between other parties. R:/. Rep. 372. 

In treſpaſs againſt A. and B. verdift was for the defen- 
dynts. It was moved in arreſt, for that no bai! was en- 


tered for B, for every defendant is ſuppoſed to be in 


cuſtodia mareſchalli ; and in this caſe the wventre facias was 
to try the iſſue between the plaintiff and the defendants, 


mitted him; and being. brought by a habeas corpus, he 
moved to be bailed, but it was oppoſed, becauſe it might 
cauſe a breach between the two crowns ; but the court 
inclined that he ſhould be bailed, and if the matter could 
be proved, he might be indited ; but they prayed time 
to inſpeCt the return before the filing it, and therefore he 
was remanded. $&1d. 143. 

Caſe for affirming that he was of full age, and by 
that means had borrowed large ſums on mortgages, when 
in fatto he was under age; it was moved, that he might 
put in ſpecial bail, but denied; for ſpecial bail ſhall n 
be given by virtue of the flatute of 1% Car. 2. cap. 2. but 
where it Was required to be given by the rules of the court, 
and the ac etiam will not compel” ſpecial bai), unleſs the 
cauſe expreſs|y appears to be for real value, as debt, tro- 
ver, &c. but where ſpecial damages may ariſe, as in this 
cafe or other caſes, by reaſon of a ſpecial declaration, ſpe- 
cial bail ſhall not be required, Sd. 183. 

On motion to have a ſpreial latitat, viz with an ac 
etiam, where the party intended to declare in treſpaſs 
only, and this'was upon a furmiſe that there was a great 
mayhem, the court ſaid, that upon affidavit thereof, they 
would make one with an ac et;am, and fo there {hall be 
ſpecial bail. 8Szd. 256. | 

In an action wpþ-r a replevin bond, common bail ſhall be 
filed. 1 Salk. 99. | 

Action againſt a maſter of a hip for embezzling go:ds be 
had on board, and he was held to ſpecial bait} bur if it 
were for negligent keeping, common bail would have 
| done; per Holt. 12 ed. 251, 

Defendant fhewed the compoſition at, and that the 
plaintiff's debt, according to the compoſition he had - 
made with the reſt of his creditors, was under 10/7. and 
that the plaintiff would be bound, though a # 1-/«lſir16e73 
yet the detendaut was held to ſpecial bail, becauſe 797 


whereas B. was no party in court, therefore he cannot 
| 4 


conftat 
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on/lat that the plaintiff will be bound, for he may deny 
the abſconding, &c. ſo that this would be to determine 
the merits of the cauſe, viz. that he was bound by the 
compoſition z alter, if the plaintiff had ſubſcribed, or 
had been ſummoned before a Fudze, and the matter had re- 
_ ceived a determination. 1 &alk, gg. 

- Where the aQtion is only for damages, there regularly 
the party is not to be held to ſpecial bail ; for there is no 
certain ſum for which bail can be aſcertained. 1 New 
Abr. 209. 

But in ations of a//auk and baitery,- ſcandalum magna- 
tum, and for other perſonal wrongs, in which it is appa- 
rent the damages will exceed the ſum of 10 /. the court, 
or any Judge of the court, may and do, on good cauſe 
ſhewn, give leave to the plaintiff to ſue out a writ with 
the clauſe of ac etiam billz, to hold the defendant to ſpe- 
cial bail. 1 Sid. 307. 1 Rol. Abr. 2335. 1 Lev. 39: 
i Brownl, go. 1 8:4 183%. Raym. 74. 

So npon an affidavit of a great mayhem, and that he in- 
tended to declare in treſpaſs, the court ordered a ſpecial 
latitat, with an ac et!/am, and that fo there ſhould be fpe- 
cial bail. 1 Sid. 276. | 

In debt upon a bond, for performance of covenants, 
the court will order bail according to the breaches aſſigned. 
1 $14, 62. 

In an * Kion of debt on a bond, though the defendant 
ſays it was by drre/s, or on an uſurious contract, yet 
there ſhall be ſpecizl bail ; for the merits of the cauſe 
ſhall not be determined on motion ; neither will the 
court put a flur upon the plaintiff's cauſe, which ought 
to come down fairly to trial, without prejudice. 1 Salk. 
]O9, . 3 

So in an aCtion for money won at play, if the con- 
tract be lawful, as being under 100 /. the defendant muſt 
put in ſpecial bail. 1 Salk. 100, | 

On a penal ſtatute, the defendant 1s not held to bail, 
becauſe the penalty on a ſtatute is in the nature of a fine 
or anercement fet on the party, for an offence committed, 
and therefore no perſon ought to ſuffer any inconvenience 
by reaſon of ſuch law, till he is convicted of the offence. 
Velo, 53- 2 Brownl. 293. 

An heir, executor, or adminiſtrator, ſhall not be held 
to ſpecial bail ; for the demand is not on the perſons, 
but on the affets of the deceaſed; and it would be un- 
reaſonable to ſubjeCt their perſons to an execution for the 
debt of another. 2 Brownl. 293. 3 Bull, 316. 

So if there be a judgment againſt an executor for the 
debt de bonis te/tatoris, and for the damages only de bonis 
propriis; he may bring error, and have a ſuperſedeas, 
without giving ſureties, .according to 3 Fac. 1. c. 8. for 
though the words of the ſtatute are general, yet it muſt 
be intended where judgment is againſt the defendant him- 
ſet, upon his own bond, or where the judgment is gene- 
ral azainſt the executors; for it would be unreaſonable 
they ſhould find ſureties to pay the whole out of their 
own eſtate. Cro. Jac. 352, Cro. Car. 39. Lit. Rep. 
2, J h | 

Neither is an executor, adminiſtrator, or heir, upon 
the removal of a cauſe out of an inferior court, obliged 
to put in bail, 2 Lev. 204. 1 Sid. 418, 1 Lev. 945, 
I 2 Ffones 82. 1 Salk, 98, S. P. cont. Lit. Rep. 

I 


But if there be a deva/lavit ſuggeſted, which can only 

on an action of debt on a judgment, they muſt find 
ſpecial bail, 1 Lev. 145. 1 Sid. 63. 1 Salk. g8. 

An attorney, or other officer, whoſe attendance is re- 
quired im the court to which he belongs, ſhall not be held 
to ſpecial bail. x A224. 10. 

It baron and feme are ſued, the huſband muſt put in 
bail for both, but if the huſband does not appear upon 
the arreſt, the wife muſt file common bail before ſhe can 
be diſcharged ; for otherwiſe the plaintiff could not pro- 
ceed to obtain judgment. Gold. 127. Cre. Eliz. 370. 
yY Jac. 445. Style 475. 1 Med. 8. 6 Mad. 17, 


n an aftion for money won at play, Gou'd and Turton 
were for denying ſpecial bail, for ſince the plaintiff play- 
ed upon a trick, they would not help his ſecurity ; but 


2 Ea the praQtice has been otherwiſe, and the con- 
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traſt, if under 1001, is lawful and the plainti(F raed 


his money againſt it; and to ſay they were not to better 
his ſecurity, wou'd as well prove there ſhould be no bail 
in an indebitatus ofſumpſit, &'c. 1 Salk. 100. 

One ſurmoned before a Judge, to ſhew cauſe why com- 
mon bail thould not be taken, did net come, whereupon a 
day was given him for to. come, or elſe that common 
bail ſhould be fled ; he comes be/ore the day, and conjents to 
common bail, which was accordingly filed; and at the 
day came to make oath of a debt above 107. but per cur, 
he ought not to be recejved, bail being regularly filed. 
r2 Mod. 324. 

It was moved to have leave for the charging of 14. be- 
ing a priſoner in Newgate, with a ſcandalum magnatum 
and ac etzam billz of 1001. in order to hold him to ſpe- 
cial bail, for ſaying the D. of $S. was a cheat, and has 
cheated the King and the army ; Holt faid, this being a 


| poor man, to charge him thus will be a perpetual impri- 


ſonment to him, and ſpecial bail has been often demand- 
ed in theſe actions, yet it has been frequently denied ; 
but he was ordered to find two that would ſwear them- 
ſelves worth 25 /. each, and himſelf to be bound in 100 /, 
12 Med, 420, 

It has been held once, that if the plaintiff” had been 
non-proſſed in a former ation, that if he began again, he 
{hould have but common +bail; but this has not been 
abided by ; per cur. 12 Med. 501. 

If upon examination before a Fudge, one do not make out 
a good cauſe of aftim, common bail ſhall be ordered ; per 
Holt Ch. J. 12 44d. 526. 

If one has ſeveral cues of ation, each whereof is too 
ſma]l for ſpecial bail, he cannot join them to enforce ſpe- 
cial bail z per cur. 12 Mod. 527, Per Holt Ch. ]. 
when, upon conteſt about common or ſpecial bail, it 
does appear that the agg o has miſconcetved his aftion, 
and that if any aCtion lies, it is of another ſort, there com- 
mon bail ought to be accepted. 12 4d. 579. | 

Where the plaintiff was nonſuit for want of a decla- 
ration, and afterwards brought another attion for the ſame 
cauſe, Holt Ch. ). faid, he had known it held by the 
court, that he ſhould have but common ba:l to the ſaid 
ation. £4. Raym. Rep. 679. 

In an a&ion of covenant brought by the patentee of Dru y- 
Lane p'\ayhouſe againſt defendant, for not performing 
dances upon the ſtage according to articles, whereby 
plaintiff” fwore himſelf damnified t00 1, Defendant moved 
in the Treaſury for a common appearance, but did not 
obtain a rule, the plaintiff having ſworn to a certain da- 
mage. Barne,*s Notes in C. B. 57. 

Aion was brought' upon a leaſe dated in 1127, for two 
years rent due ſince the year 1733, when defendant became a 
bankruft. Defendant moved for a common appearance, 
and produced his certifiate allowed, confirmed, and in- 
rolled. Upon hearing counſel on both fides, neither the 
poſleſſion nor the legal intereſt of the eſtate being in the 
defendant, a common appearance was ordered to be ac- 
cepted. Barnes's Notes in C. B. 60. 

In an ation of debt upon bond, atte/ied by one witneſs 
oily, plaintiff had been nonſuited on non et fattum pleaded, 
the witneſs not making ſufficient proof of the execution 
of the bond. Plaintiff brought a new aim on the ſame 
bond. Defendant moved for a common appearance, 
and obtained a rule to ſhew cauſe, which was diſcharged 
on hearing counſel on both ſides. 
n:t, in his affidavit, deny the execution of the bond. 
Notes in C. B, 68. 

Plaintiff made affidavit, that the defendant had ſeized 
and detained his ſhip to his damage, and a capias ad re- 
ſpondendum was thereon indor.ſed for bail without a Judge's 
order, Rule for common appearance and ſuper/edeas was 
made abſolute ; for the damages in this caſe are uncettain, 
and the plaintiff was not intit:ed to bail without a Judge's 
order; in debt, afſump/it, trover, bail is of courſe ; but in 
treſpaſs and detinue, at diſcretion ; for words, no bail, un- 
lets flander of title. Barnes's Notes in C. B. 78, 79. 

An aCtion was brought for a ma!tcious proſecution for 
forgery. Upon an affidavit, the plaintiff had obtained a 


Barne!'s 


Judge's order for holding defendant to "5 for 2001. 
The defendant berg arreſted, and held to bail accord- 


S88 ingly, 


Note ; defendant did 
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* body and the cauſe, they do not remove any ſureties, 
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ingly, applied tothe Judge who made the order ; the Judge | 
not being fully ſatisfied, direQted the defendant to apply 

to the court; whereupon he” moved to be diſcharged on 

entering a common appearance, and by afhdavits ſhewed, | 
that the plaintiff was acquitted en a ron in the tnditment, | 
and nit im the merits, Per cur, Let the plaintiff ſhew 

cauſe why a common appearance ſhould not be taken. 
Rep. of Pra. in C. B. 148. | 

Aion was brought for 50 /. penalty, given by a of par- 
lament, for deferdant's preti:fing as an attorney, not be- 
mg duly admitted, wherein the defendant was held to 
bail. Rule to ſhew cauſe why common appearance and 
ſuperſedeas was made abſolute. This is for a fine or 
amereement, and is in the nature of a gui tam. Barnes's 
Netes in C. B. 80. | 

Upon the removal of a cauſe by habeas corpus out of 
any inferior court into the courts above, though the ſum 
be under 10/7, the party muſt file ſpecial bail, fo that 
the plainti may not be in a worſe condition than he was 
in the court b-low ; and the reaſon hereof is, that thoſe 
inferior juriſdiftions being confined, they cannot follow 
the d-bt out of their own juriſdiction, and therefore it is 
requiſite that they ſhould be bail who, live within their 
precints. t Sal#. g8. 

If a cauſe be removed by habeas corpus out of the 
Marſhalſza, or any other inferior court, and the bail 
there offer to be bail to the ation in the court above, 
the plaintiff is compellable to take them, becaufe he might, 
but did not, except to them below. 1 Salk. g7. 

But'it is otherwiſe where a cauſe comes out of Lon- 
an, for the ſufficiency of the bail there is at the peril of 
the clerk, and he 1s reſponſible to the plaintiff; fo that 
the plaintiff had not the liberty of excepting againſt 
them, and the clerk is not reſponſible for their deficiency 
in the court above, though he was in Lzndon. 1 Salk. g7 

If a cauſe is removed out of an inferior court by ha- 
beas corpus, and new bail found, and after in the fame 
term it is remanded by precedendo, the old bail ſhall 
ſtand ; for when a cauſe is remanded the ſame term in 
which it was removed, no record is made thereof. Cro. 
Fac, 263. 

Otherwiſe where it 1s remanded in another term. Cre. 
Fac. 263. : 

But where a replevin by plzint was ſued in the ſhe- 
rift's conrt of London, and pledges there found de retorno 
habend* /i, &c. and this plaint was removed, according 
to their cuſtom, into the Mayor's Court, and aſter into the 
King's Bench by certiorart ; and there oyer of the certio- 
rari being demanded, the party declared in B. R. and 
upon this a return awarded ; and upon an elorgat* return- 
ed, a ſcire factas went againſt the pledges in the ſheriff's 
court of London : the queſtion was, whether this cafe 
being removed by certiorari, the pledges in the inferior 
court were diſcharged; and it was held that they were 
not. Skin. 214. | | | 

If a man arreted in a franchiſe ſues writ Lg privilege, 
and removes the body and the cauſe, and aſter aves not come 
t3 prove his cauſe of privilege, the plaintiff in the fran- 
chiſe may have procedendo, and therefore it ſeems that 
there the jir/t ſuretizs remain; contra if he had been diſ- 
miſſed by allowance of the privilege, for then his ſureties are 
diſcharged; bur it ſeems, that when they remove the 


but then there is not any record againſt them, and then 
it ſeems, that the privilege being allowed, the ſureties are 
diſcharged z contra where the privilege 1s not allowed ; 
for then the priſoner and the cauſe was always remain- 
ing with thoſe of the franchiſe. Br. Pracedendo, pl, 13. 
cites 31 H. 8. Te | 

Where a cauſe 1s removed by habras corpus, it is the 
courſe of C. B. ts take receognizance of bail before an action 
brought ; and the court ſaid, they ought to take notice of 
the courſe of C. B. Cro. Tac. 98, 

Bail was given in an inferior court, and upon a habeas 
corpus brought, Popham Ch. J. took bail ; afterwards a 
procedends was awarded, and judgment againfl the prin- 
cipal in the inferior court, which was affirmed on a writ 
of error ; and upon a /c. fa. againſt the bail below, it 


taken by the Ch.\F, was net filed, for that could not he 
till the term ; but it, was agreed by all, that if the proce. 
dendo bad not been del.yered ta the ſheriff before the ta birg 
of the bail by Popham, it would have been a ſuper/earas 
to the firſt writ, and the bail in the inferior court muſi have 
flaod. Yelp. 120. 


Sci. fa. againſt the defendant, being bail in an inferiq 
court, who pleaded, that after the firſt ation bronght, and | 
bail put in, the cauſe was removed by hab. corp. into B, R, 


and bail put in there, and accepted, and afterwards the 
cauſe was remanded by pr a:edendo, and then judgment 
was given againſt the principal ; all the court held the 
bail in this caſe charged, for when the record is remanded 
by procedendo, it is as if it never had been removed, but 
if it be removed, and bail filed in this court, and aſter- 
wards in anther term it is remanded, there it is otherwiſe, 
for there the court is poſlefled of the cauſe, Cro. Fac, 
303. 

in all cafes but that of devaſtavit, where bail is found 
below in an inferior court, and the cauſe is removed b 
hab, corp. ſpecial bail ſhall be found here, though the cauſe of 
afttion be of a leſs ſum than ſpecial bail by the courſe of the 
court ought to be found for ; per cur? Lev. 268, 

If a habeas corpus be returned into any of the courts 
above, though the ſum be under 10 /. they will hold bim 
to bail, that fo the plaintiff may not be in a worſe con- 
dition than he was below, where the defendant was held 
to bail. Giib. Hil. C. B, 31. 

Debt for 99s. upon a plaint in an inferior court, and 
bail put in; afterwards the cauſe was removed by habeas 
corpus into B. R. and there the plaintiff declared as in 
debt upon a bend fer 61, "The queition was, whether the 
bail 'put in here upon a habeas corpus ſhould be liable; 
and adjudged that they ſhould not, for it was another 
cauſe of action than that to which they were bail. 3 
Salk. 55. 

If a man is arreſted in an inferior juriſdiQtion, bail 
out of the inferior jurijdifiton will not do, becauſe their 
proceſs cannot reach ſuch bail ; per Holt Ch, J. 12 Med. 
043- | | 
'The defendant condemned a ſth for want of being regi/lered 
in England, and plaintiff brought trover and convertion in 
Loandin, which was removed by habeas corpus. Holt Ch. ]. 
ſaid, that though it was upon a habeas corpus, they might 
enquire into the cauſe of aCtion, and if they ſaw occaſion, 
order ſpecial bail ; for otherwiſe the inferior court might 
be made uſe of to oppreſs people, by laying great ations 
upon them there; and here if the defendant has acted as 
Judge, and the matter was within his cognizance, his 
ſentence, whether right or, wrong, binds till jt be re- 
verſed; and if it were in the admiralty of Fran it 
would be ſo, and the only remedy in ſuch caſe 1s to ap- 
peal. 4 Med. 9g. | 

By the ſtat. 3 Fac. 1. cop. 8. it is enacted, & That 
no execution ſhall be ſtayed or delayed, upon or by any 
writ of error, or ſuperſed-as thereupon, to be ſued for the 
reverling of any judgment given, or to be given, in at} 
action or bill of debt, upon any fingle bond for debt, or 
upon any obligation with condition for the payment of 
money only, or upon any aCtion or bill of debt for rent 
or upon any contract ſued in any of the courts of //:/i- 
min/ter, counties palatine, or great ſeſſions in //ales ; ui- 
leſs ſuch perſon or perſons in whoſe name or names fuci 
writ ſhall be brought, with two ſufficient ſureties, ſuch 
as the court (wherein ſuch judgment 1s or ſhall be given) 
ſhall allow of, ſhall firſt, before ſuch ſtay made or /#/- 
ſedeas awarded, be bound unto the party for whom an 
ſuch judgment is or ſhall be given by recognizance, to be 
acknowledged in the ſame court, in double the ſum at- 
judged to be recovered by the ſaid former judgment, to pro” 
ſecute the writ of error with effect ; and alſo to ſatisfy 201 
pay (if the ſaid judgment be affirmed) all and ſingular the 
debts, damages and coſts adjudged, or to be adjudged up? 
the former judgment ; and all colts and damages t9 be 
alſo awarded for the ſame delaying of execution.” _ 

If 4. becomes bail for B. in an inferior court, and 
there judgment is given for B. and thereupon the pines 
brings a writ of error, and| that judgment is reverſed, 3 


was adjudged, that they were diſcharged, although the bail 


| judgment given for the plaintiff againſt B, the bai! 5 
& liable 3 
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liable ; for when the firſt judgment is reverſed, it is as if | 


that judgment had never been, and as if at the firſt the 
principal had been condemned in the inferior court, Cre. 


i _ be aſſigned in matter of law, then the uſe- is to 
txke bail of the party ; but if the error be upon matter 
in fa, then the uſe is not to take bail before the matter 
in fact be tried ; ſaid by Coke Ch. ]. to be a rule ob- 


ſerved in taking bail upon a writ of error brought. 3 


It. 62. 
Br an executor brings a writ of error, he ſhall not find 
hail, within the ſtatute 3 Fac. 1. cap. 8. to anſwer the 
principal debt ; but he /hall find bail to anſwer the double 
coſts upon the flatute 13 Car. 2. cap. 2. if it is found 
azainſt him; ſo held in the cauſe mentioned by Twi/den, 
1d. 153+ 
: Ir. II indifted and convifted of deer-ſlealing, &c. at 
the ſeſſions, and brought error in B.R. it was moved to 
bail him till the error determined, but denied; for per 
cur, though the plaintiff in audita querela may be bailed. 
yet one in execution who brings a writ of error ſhall not. 
Sid. 286. | | 

Perſons in execution fer a fine to the King brought hab: 
cor. and a writ of error, and afligned errors, and prayed. 
to be bailed, but the court would not ; but it was ſaid to 
be uſual in the crown office to bail in ſuch cafes. Sd. 

20 - 
P Upon a writ of error brought in B. R. t reverſe an 
outlawry in this court, the queſtion was, if bail ought to 
be put in before the allowance of it by the ſtatute of 31 
Eliz. cop. 3. and it was reſolved, that in all writs of 
error it ought, and ſo the words muſt be intended, or 
otherwiſe that part of the ſtatute will be of no effeQ, if 
it ſhould be extended only to caſes where the error is for 
want of prociamation ; for it doth not appear at the time 
of the a!lowance of the writ of error, what errors the 
party will aſſign. Freem Rep. 162. _ 

Debt on band. The condition was for payment of money 
and performance of covenants ; judgment thereupon, on 
which error was brought ; and it was ruled, that it 1s not 
within the ftatute 3 Fac. cap. 8. which requires bail to 
be put in, in caſe of debt or contract, Comb. 105, 

One in execution up5n a judgment for a uſury, brought a 
writ of error in B. R. and moved to be bailed, but it was 
denied, thou2h there was no apparent error in the record, 
and though it was formerly the praQtice to bail in ſuch 
caſe : for per curiam, We ought not to enlarge a priſoner 
in execution ; but it is otherwiſe upon an aud'ta . quer elay 
fer Hch: Ch. 3 Salk. 58. 

If A. brings writ ot error upon a judgment obtained 
againſt bim, according the 3 Fac. 1. Þ. enters into a 
recognizance, conditioned that 4. ſhall proſecute his 
writ of error with effect, and if judgment. ſhall be af- 
hrmed, that he ſhall pay the condemnation, &c. and 
after the judgment is affirmed, B. cannot render A. the 
principal ; for this manucaption is not to render the body, 
but to pay the debt. Cro. Fat. 402. 

If judgment be affirmed upon a writ of error in the 
Exchequer-chamber, no execution ſhall go againſt the 
bail in the original a&tion for the coſt occaftone dilationts 
executionts, and the party might have compelled the de- 
 fendant in error to put in bail, purſuant to the ſtatute, 
3 Jac. 1. 1 Rol. Abr. 335. Cro. Fac. 630. Noy 18. 

n debt on a bond in C. B. and judgment for the 
plaintiff, error was brought in B. R. and bail put in ac- 
cording to the ſtatute, and judgment athrmed thereupon 
error was brought in parliament, and the clerk of the 
errors refuſed to allow the wric, unleſs the party would 
give a new recognizance. It was objected, that it was 

required by 3 Fac. 1. but per cur. The firſt recognizance 

does not include payment of coſts to be aflefled in the 
houſe of Lords, and theſe coſts ought to be paid, and 
therefore-a new recognizance ought to be given within the 
intent of the ſtatute: and it is not the buſineſs of this 
court, to examine whether bail was put in upon the firſt 
writ; for. the want of that does not hinder the proceſs 
of the writ of error, but only makes it no ſwperſedeas. 
I Sglk. 97, DOdk F656 | 


4 


| facias. 
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| Tf there is a judgment in BR. and the defendant is 
taken in execution, #nd after brings error in the Exche- 
quer-chamber, and the record is removed, he cannot be 
bailed in B. R. becauſe there is no record there ; nor can 
he be bailed in the Exchequer-chamber, for they have 


authority only to affirm or reverſe the judgment. Cre. 
Fae. 108, . Cro. E. 731. 


Upon a writ of error in : 
moved in B. R. the court took bail here, and ſent di- 


286. | 
given for the plaintiff, and error brought in B. R. and 


bail put in according to the ſtatute, and judgment af- 
firmed, and thereupon error was brought in parliament ; it 


the ſtatute 3 Fac. 1. but per aur. The firſt recognizance 
does not include payment of coſts to be aſflefſed in the 


Ireland, the record being V6 q 
reCtions to have the defendant ſet at liberty there. Palm. . 


In debt upon a bail-bond in C. B. judgment was 


was infiſted, that bail in this caſe was not requirable by | 


houſe of lords, and therefore a- new recognizance ought 


to be given within the intent of the ſtatute. 1 Salk, 97. 
Note ; by the fatute 3 Fac. 1. cap. 8. when a writ of 

error is brought on a judgment had upon a bond to pay money 

(only) there ſpecial bail ought to be given ; and after a 

year a ſcire = ought to precede the /evari, or 

11 Mod. 2. 


In error brought on a judgment #: caſe on a bottomry 


| ond, it was moved that the plaintiff in error might put. 


in ſpecial bail ; Zolt Ch, ]. ſaid, this is not a bond only 
for the payment of money, for if he does not go the 
voyage, he forteits the penalty ; for his going the voyage, 
return, and payment of the money, are all conditions ; 
and inclined, that it did not require- ſpecial bail : ſed ad- 
fornatur. 11 od. 260. t | 

Sheriff brought debt upon bond, and judgement was had 
by mil dicit without oyer of the condition, and a writ of error 
w2s brought upon the judgment, and a Jeet taken 
out ; it was moved to ſet aſide the ſuper/edeas, becauſe 
the plaintiff in error had not put in bail, according 40 
3 Fac. 1. c. 8. on the other ſide it was faid, ' that the 
bond was for appearance, and ſo out of the ſaid ſtatute 
to which it was anſwered, that it appeared wþon record to 
be an obligation for payment of money, and that the court 
muſt confine themſelves to the record, and judge upon 
that only ; but per zot, cur, it was held that they ought 
to examine into 1t by affidavit, for otherwiſe the plaintiff 
in error would be obliged to put in bail contrary to the 
intent of the ſtatute, becauſe the declaration was only 
upon the penalty without mention of the condition. 3 
Dn. 463. cites MS. Rep. je 

A. gave bond to B. conditioned that C. ſhould pay B. 
201. C. gave bond to A. reciting the bond (given by A. to 
B. and then follows this condition, viz. that if the money 
be paid by C. according to the condition. of the ſaid bond 
(given by A ) then this obligation to be void, otherwiſe, &c, 
A. brought an ation on the loft bond, and had judgment, 
whereupon C. brings a writ of error, The queſtion was, 
whether ſpecial bail was to be put in by the plaintiff in 
error by the ſtatute of 3 Foc. I. cap. 4 
Ch. ]. this bond ſtands only as a ſecurity for damages, 
and may be diſcharged without one penny to the plaintiff, 
and there .is no difference between this bond and a bond to 
ſave harmleſs, and therefore out of the meaning of the 
aCt ; and Pratt ]. thought this caſe, though poſſibly within 
the words of this aCt, yet is out of the meaning of it, 
which is plainly this, viz. that where a recovery does ne- 
ceſlarily import a 'debt due, there this aCt takes place ; 


but not where a recovery may or may not import a debt 


due, and the reaſon is, that delay in the latter cafe is not 
eſteemed ſo prejudicial as in the former ; fed adjornatur. 
11 Med. 281. TIES! 3 

The filing of common bail is neceſſary, that it may 
appear that the court had conuſance of the canfe. 1 New 
Abr, 213. | 

If a priſoner be diſcharged for want of being declared 
againſt within two terms, or upon non -profling the plain- 
tiff, or if he ſurrender himſelf in diſcharge of his bail, 
and is not charged within two terms; in all theſe caſes. 
he muſt file common bai], that it may appear by the — 

| (0 


| 
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of the court, that he was actually in court when dif- 
charged. See 1 Salk. 98, 99- ; 

By the rules of B. R. no attorney ſhall be compelled 
to appear or file common bail for any defendant, unleſs 
ſuch attorney hath by a note in writing under his hand 
undertaken ſo to do, and ſuch note produced by the 
plaintiff's attorney ; but if any attorney hath accepted a 
warrant to appear for the defendant (which warrant be 
in no wiſe revoked) or hath ſubſcribed the ſame, and do 
not cauſe bail to be filed accordingly, ſuch attorney ſhall 
be compelled to file common bail of the proper term, and 
take a declaration and plead to the ſame, or in. defauit of 
pleading, judgment may be entered by default, if rules for 
pleading have been given ; for that the default of the de- 
fendant or his attorney ſhall not tend to the plainuift's 
prejudice. Cro. Fac. 620. 

In an aftion upon a replevin bond, common bail ſhall 
be filed. 1 Salk. 99. 

A judgment in ejeQtment againſt the caſual ejeCtor is 
erroneous, unleſs a /atitat was ſued out, and common 
bail filed for him, 2 Show. 249. 


q Of putting in bail. + 

By the printed rules of the courts, every attorney who 
ſhall appear for any defendant in any aftion, in which 
ſpecial bail is not required, ſhall duly file common bail 
for ſuch defendant, of the term of which he appears, and 
give notice thereof to the plaintiff or his attorney ; and 
that where ſpecial bail is required and put in de bene eſe, 
before any Judge or commiſhoner on a cepi corpus, the de- 
fendant's attorney ſhall forthwith give notice thereof in 
writing to the plaintiff or his attorney, and of the names 
of ſuch bail, with their additions and places of habitation ; 
and if no exception be taken to ſuch bail, and entered in 
the Judge's book within twenty days after ſuch notice, 
then upon oath thereof made, for which no fee is to be 


taken, ſuch bail ſhall be filed; and if ſpecial bail ſhall 


be put in before any Judge de bene eſſe, on any writ of 
hat eas corpus or certiorari, and no rule for better bail, or 
exception taken, or entered in the Judge's book, againſt 
the bail ſo put in, within twenty-eight days after putting 
in ſuch bail ; that then ſuch bail ſhall be filed by the dey 
fendant's attorney after the. end of the ſaid twenty-eight 
days. 1 Salk. 98. 6 Med. 24, 25. 

It is ſaid, that after exception to bail, there is no ſet 
time to juſtify or exchange them for better, but it muſt be 
in convenient time. 6 Ad. 24, 25. 

If the plaintiff accepts the bail, he may take. away 
the bail-piece from the Judge's chamber, and file it for 
his own expedition; but after twenty days then it becomes 
abſolute, and the defendant takes it away and files it 
Comb. 263. 

An infant being in execution upon a condemnation in' 
debt, brought a writ of error ; his father and his breather 
were his bail; it was the opinion of the Juſtices, that 
they two only ſhould enter into the recognizance, that the 
infant ſhall appear, and that if the judgment be affirmed, 
that they ſhould pay the money, and not that they ſhall render 
the body of the infant again to priſon ; for that when once 
he is diſcharged of the execution, he ſhall never be in 
excution again. 3 Lev. 113. 

One in execution for debt on a judgment in C. B. brought 
a writ of errcr in B. R. and prayed to be bailed ; 'all the 
court held, that if there be any error apparent he ſhall be 
bailed, and the ſureties ſhall be bound to anſwer the debt 
if the judgment be affirmed, and not to deliver the body 
7n execution, and the clerks ſaid that all the precedents in 
the court are ſo ; and Gatwdy ſaid, that in the 4 & 5 
Eliz. all the precedents were altered, for before that time 
it was a doubt, but then the law was reſolved as above. 
Dyer 139- 

But where one is in execution on @ fatute merchant, 
and he ſues an audita querela, and thereupon is bailed, his 
ſureties ſhall be bound to render his bedy to be impriſoned, 
as he was before ; per Gatwdy, and this was agreed per 
tot. cur?. Dyer 139. | | 

Note, that in this caſe of bailing of a priſoner, the 
conſtant rule obſervable in B. R. is this, that where the 
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return of the ſt eriff is to be at a dey to wme, 2s Ofad 
Michael. prexime ſequent”, and the friſoer it bailed (\xin 
bailable) before the day of the return, zhe bail th n tg *. 
taken ought to be in a ſum of money, and nit to be bedy for 
| body ; the reaſon of this is, for #2 before the return, þe is 
not preſent in court ; but it the priſoner be bailed after ile 
day of the return, and when he 7s preſent in court, the 
bail is then to be de die in dem, and in this caſe the bajj 
to be taken body for body, becauſe the priſoner is preſent 
in court; and this was agreed by the court to be the 
conſtant rale and courfe cf the court, and Man econ. 
dary did affirm the conſtant rule of the court to be { 

Bulft. 4.5. Eee 9 hes 

Error of judgment in debt, becauſ2 the entry of the 
bail was ſb pana executionts in atjudicatione executiinis, and 
lo entered for the execution only, and not for the judg- 
ment, whereas it ought to have been ſub para condenng- 
trons 3 the court held 'it to be well enough, tor the bail 
being once taken, fiands as well for the judgment as thz 
execution ; and ordered it ſhould be amended, and made 
ſub pena executionis fudieti. Cro. Fac. 272. 

A latitat was again/t A. and B. ſor a conſpiracy ; beth 
were taken ; A, put in bail to the ation in Mich. tem 
and B. in Hil. term ; the plaintiff pray«d, that the hai 
be taken off the file of Mich. term, and put upon the file 
of this Fil. term, becauſ= otherwiſe it would be errox: 
tor there can be no proceeding upon a jrirt ation upon bai 
put in in ſeveral terms by two ; quod Clinch deputy ſecon- 
dary afhrmed. Lat. 183. | 

- In B. R. though the bail of the deſendant he taken and 
entered the laſt day of the term, and the bail be put in a 
any time the ſame term, this :s well enough by the courſe 
of the King's Bench ; though in ſtriftnels of law the de- 
tendant is anſwerable but from the bail as in /{oia 
Rn and not before. 1 Rvl. Abr..333. Fd, 70. 
| Tf in trover commenced in Hilary term, the converſion 
1s alledged to be the 34 of February in the ſame term, and 
bail is filed the aft day of the term, yet this is well 
enough, for the aCtion ſhall not be ſaid to be depending 
until the bail is filed, 1 Yent. 135, F 

It there be an original and capias in one county, and 
bail thereupon filed, and the plaintiff aſter declares in an- 
other county, and thereupon obtains judgment, by this 
variation the bai] are diſcharged, and not liable to the 
damages upon this declaration. 3 Lev. 225. 
If A. arreſts B. in an aQtion of 2co 1. and hail is put - 
in thereto, and afterwards A. delivers two declarations, 
one ſor 200 /, and another for 500 7. the bail ſhall be only 
liable ſor the 200 /. 2 Shaw. 335. | 
One may depoſit a ſum of money in lieu of bail if the 
court pleaſe, and they may thereupon order the plaint'ff 
to wave other bail, (22 Car. B. R. and Trin. 23 Car. 
B. R.) if the ſum depoſited be ſufficient to ſatisfy the 
| plaintiff in the caſe the trial paſs for him ; for then the 
plaintift can fuffer no inconvenience by it, for the court 
may order him to take the money depoſited for his ſatil- 
taction after ſuch trial had. Z. P. R. 173, 

Till bail put in, the defendant is not in court to 
plead any thing, nor is the plaintiff obliged to declare 
againlt him. 3 Lev. 343. | 

There was a queſtion if bail be put in one term, and 
new bail is added the next term after, if this ſhould be 3 
bail as of the firſt term, or only of the term when added ? 
The clerks differed, but the court was of opinion it 5025 
only bail of that term when the additional bail was fut in » 
for they ſaid it was not bail till completed and accepted, 
and making the additional to be bail of the firft terms 
might do a wrong to a third perfon, who might be a pur- 
chaſer aſter the firſt, and before the additional bail was 
put in; fer cur. 1 Salk, 100, 

The cauſe returned upon a habeas corpus was 0 writ 
| of excommunicato capiendo, which recited a figrificev.7 of 
an excommunication of D. a quaker, for teaching 
ſchool without a licence ; the deſendant was bailed, whilſt 
the return was under conſideration ; and the entry was 
traditur in ballium & interim curia vult adviſere, and the 
condition of the recognizance was to appear the firj! da 
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oy the Bd good, then to render his body to priſon, 
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; ; was Shed by the name of ]. V. efquire, who pre- 
tended himſelf to be Earl of Buckingham, and upon a mo» 
tion the queſtion was, ould pu | 
to.cſtop him 3, the court held,” this being in a civil aCtion 
| he need not join _in the bail-bond, and then there is 
nothing to eſtop him ; and in a criminal aQtion the court 
allowed the Earl of Banbury in an indictment nor t6 join, 
' but to find others who gave bail for him, by the name of 


C, K, eſquire: for their at could not conclude bim. | 


I Salk. 3. _ - . "P : 1 
If a writ be returnable in one term, defendant 
ought to put in bail.jn that term, /cilicet, af any time be- 


fore the efſein' day of the next term, and till then it is | 


irregular to proceed upon the baz/-bond; but one in the 
mean time might take an aſſignment upon it and a warrant. 
6 Mad. 226+ - | NED 6 

A. brings a bill, of Middleſex with an ac etiam for 40 |. 
and recovers 100-/. and the court held, that the bail ſhould 
© not be liable for more than the. ac etzam, which was the 
meaſure of his undertaking ; and per Holt Oh. Juſt. he 
is not liable at all, for his recognizance_ 1s to anſwer the 
condemnation, and fiace that. could not be, he is bound 
to nothing 3; and the cler&, ſecondary, afhrmed, that there 
was a rule of court, that where the plaiatiff recovers a 
oreater ſum than is laid in the aQtion, the bail ſhall not 
be chatgeable in iſta aflione, 1 Salk. 102. TIE 
If a, writ be taken out in_ the name of A. and the / 
officer takes a bail-bond to appear at the ſuit of B, and 
afier there is a reddidit ſe by the ſame name, though this 
| be vitium ſeriptoris in not making the bail bond accordin 
to the writ, yet it cannot be amended, for the bail os 
be according to the bail-bond, and not according to the 
writ, 6 Md. 309, 

Bail was put in before a judge, and excepted againſt, 
and other bail added. The laf! bail juſtified before a judge, 
without giving notice to the plaintiff s attorney, The ff 
bail juſtified in court, and the defendant moved to ſtrike 
off the additional] bail, ſhewing by affidavit that the. ad- 
dititional tail, had voluntarily got himſelf added in the bail- 
piece, on purpoſe to have the defendant in his power, and 
ſurrender her when he thought proper. The court or- 
dered the additional bail to be ſtruck off, Rep. of Pratt... 
in C. B. 17. | ; | 


The bail may enter into recognizance at different times, 
ond before different Judges ; but the firſt is de bene e//e, 
and no complete bail is given till the. laſt is taken, and 
the firſt is of no value till the laſt is taken, and fo there 
is no relation to the taking of the firſt; for then the bail 
-_ entry is entire and perfeCt, and not before, 8 Med, 
188, | 

Notice of bail (on an arreſt, &c.) ought to be not 
only by a nute given of the parties names who. are to be 

bail, but alſo of the:r addition, trad, ſubſtance, and place 
of abode, that ſo they , may be the more eafily enquired 
aſter by the plaintiff or his attorney. 11 4d 2. 

By the ſtatute 4 //. & M. cap. 4. . 2. The juflices 
and barons reſpeetively ſhall make ſuch rul:s fer juſtifying 
ſuch buxls, as ta them ſhall ſeem meet, / as the cogniſars be 
not compelled to appear in. perſon in the courts ( = they 
live in London or Weſtminſter, &r within ten miles theresf) 
but the ſame is to be. determined by. affidavits taken before 
OY nn? who are impowered to examine bail upon 
cath, | 

If the plaintiff accepts the bail, he may take the bail- 
piece from the Judge's chamber, and file it for his own 
expedition, but after twenty days.then it becomes abfo- 
wes and the defendant takes it away and files. it. Comb, 
2 3. . | ja wap 

Pur cur. In London the plaintiff never- excepts againſt 

il; but there is an officer who receives. bail, and if he 
takes inſufficient bail, upon complaint made to the alder- 
en, he muſt either pay the debt, or the profits of bis of- 
ce are ſequeſtered till the debt be fatisfied ; and when a 
ry. 1s remaved up higher, the bail and clerk below are 
cilcharged ; and if the bail given below are offered here, 
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from day to day, and if this court [ſhould 


how he ſhould put in bail fo as not } 
| habeas corpus, if the bail below 


| was held to be inſufficient, not being in c 


"The plaintiffimit exctpr within teary bf ther ba 
put 'in, and niotite therrof,” arid"of x Ne þ bes 
otherwiſe the bail ſhall be filed: - Upon'a gepi' terpus he 
has twenty days, and 'upon a'bab, corput twenty-eight, 
I Salk, 98; : 05 v9 . 3 S408 | ! 
" Where cauſe is removed out of an infetior court by 
| | | offer themſelves to be bail 
abrve, the plaintiff tis compellable to take them, becauſe 
he' might, but did not, except againſt them below. ' Miter 
where” a cauſe comes out of London ; | per | Hilt Ch: TJ. 


1 Salk, 97. | G | 
' After exteption' ievieſ bail they muff juſtify themſelver, 
or the plaintiff-mult withdraw his exception, before he cat _ 
FTE to trial, ſo as to charge them ' per "eur*, 12 Mod. 
305. = 13: | 
The commiſſioners are to'take bail, but are obliged by 
rule of court to #eep.q book wherein are the names of the 
plaintiff and defendant, and bail, and the. perſon who 
tranſmits the ſame, and who makes affidavit that the re- 
| cognizance was duly acknowledged. in his preſence, and 
on ſuch affidavit the Judges make a, conditional allocatur, 
and the bail are to ſtand abſolute, unleſs the plaintiff ex- 
| cepts againſt them within twenty days, and if he excepts; 
the bail may ju/iify by affidavit 42h the commuſſuners in 
the country. 'Grlb. H: C. B. 32. *"_ 
Bail cannot be juſtified before a Fudge in bis chamber, 
except it be. by conſent, or for neceſſity in vacation ; but 
in the latter caſe they, ought to be juſtified again in term; 
and upon that the deicndant is. compelled to. accept a de- 
claration to go to trial at the aſliſes, if it , be an 1ſTuable 
term z. and upon putting. in bail it is not enough to give - 
notice of their being put. in, but it ought to be of their 
names, places of abode, and trade or vecation, that the _ 
plaintiff may know how-to enquire after them ; and after 
exception..to bail there is na ſet time to juſtify, or change 
them for better, but it muſt in, convenient time, 6 Med. 
24s 25+ : | 
Wvr the Clerks ſaid that they knew the ſheriff amerced 
after the aſſignment of the bail-bond ; but Holt Ch. J. faid 
he had known it denied pr reliques jufticarics. 6 Mad. 
I22. 
If one accepts of an a//ienment, and the ſame are given 
as bail t2 an po that er bail to the nd he "0 
deny them ; but per Holt, If the ſame that were bail (be- 
fore) become "bail to the aCtion,. and he excepts again/? 
them, and they do nat juſtify, he may go on with amercements 
again the ſheriff. 6 Med. 122. | A 
Jpon a writ of error, where bail is put in; the defen- | 
dant in error has twenty days to except, and he need not 
give the plaintiff notice that he excepts ; but he cannot 
take out execution without giving the plaintiff a four 
days rule to put in better bail; but in all cther caſes he 
muſt give notice ; per Clarke, ſecondary. 1 Salk. 98. 
Bail was put in «upon bringing a writ of errer ; the 
courlg is, that the other fide ſhall have twenty days to ex- 
cept agoin/ them, which exception ,muft be entered in the 
book of the clerk of the errors, and then he who excepts 
takes out a rule to put in bitter bail, and ſerves the attorney 
on the other fide with it ; but ſuch rule needs not to be 
ſerved within twenty days. 3 Salk. 55. Yet 
Upon a motion to ſtay proceedings on a bail-bond, the 
court declared it ſhould be a ſtanding rule of practice, tha? 
in all caſes of _ exception to bail, ſuch exception ſhould be 
made in the fiazer's book, or on the bail-piece with the com- 
miſſioner before it is tranſmitted, and afterwards above in 
the Fink book, or on the. bail-piece, "Rep. of Pratt. in 
C A | nh 
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| ABR vit of juſtification by bail, that they were ſeve- 
rally worth the ſum wherein they were bound by their re- 
| cognizances, after a'l their juſt debts. paid and fatisficd, . 
mon form ; 
the word (juſt) ought to be omitted. Barnes's Notes 57. 
The defendant brcame bai{[ to the ſhiriff for the appear- 
rance of W. R. at the return of the writ, bail was filed © 
above, but excepted to, and that exception entered on the 
bail-piece ; afterwards without any complete juſtificaticn, the 
plaintiff delivers his declaration generally, and proceeded to 
iſſue, trial, and judgment, and then brings this ation ; to 


they may be excepted againlt, 32 2d. 249+ - 
Vor. 1. N® 22, | 


| hich! the defendant pleaded 
heh. F 


comperuit ad diem, and in. 
t | order 


- 


.B Ba 
order to maintain that 'plea,, the court was now moved 
for leave to ſtrike out the exception on the bail-piece, 


that it might be filed, infiſting that the proceeding gene- 
rally was a waver of the exception ;-and the court ordered 


them to ſhew cauſe. Rep. of Pratt. in C. B. 155, 150. 

| It being doubtful whether Sunday ſhould be reckoned 
as one day in notice to juſtify bail, it was determined per 
cur. that for the future Sunday ſhall not be counted one, 
(it not being a proper day to enquire after bail upon) but 
two days notice muſt be given, of which Sunday ſhall not be 
one; upon motion for defendant to juſtify bail, notice 
was ſerved part Fae 23, to juſtify bail Anday 25 ; 
the notice being inſufficient, the bail were not ſuffered to 
juſtify. Notes in C, B. 220. 


4 Of putting in bail by a wrong name, and 
perſonating bail. 


In ejetment bail was put in for the defendant by the 
name of Parkes, but the declaration and all the proceedings 
were by the name of Parkburſt. After verdict for the 
plaintiff the judgment was arreſted, becauſe it did not 
appear that the defendant was in cnu/todig mareſchalli ; for 
Parkhurſt and Parkes cannot be intended the ſame perſon. 
. Cre. Eliz. 223. 

The plaintiff having recovered agaipſt the principal, 
and ſued ſci. fa. againit the bail, and having judgment 
againſt him, whereupon he was taken ; the bail com- 
plained to the court that he was not the man, but per- 
ſonated by another, and which he proved by divers wit- 
neſſes ; and it was confefled by the deſendant* and thoſe 
that procured the bail. It was awarded that a vacat ſhould 
be made, ef that bail, guead him, and of the judgment on 
the ſcire FB Cro. Fac. 250. 

tat. 21 Fac. 1. cap. 26. enaCts, that it is felony without 
benefit of clergy to acknowledge, or procure to be acknow- 
leged, any bail in the name of other perſm not privy or 
conſenting thereto, provided that it ſhall not corrupt the 
blood, or take away dower. 

R. offered himſelf to bail in an aQtion before Juſtice 
TVhitlack, affirming upon oath he was a ſubſidy-man, and 
afſefled 4 /. for goods in the ſubſidy-book ; but afterwards, 
upon farther examination, he confeſſed he was not a ſub- 
Gdy-man, and alſo confeſſed he had been bail in other 
actions, and had ſworn he was a ſubſidy-man, whereas 
now he confeſſed he was not. He was by the judgment 
of the court committed to friſon, and to fland upon the pillory, 
with a paper mentioning his cauſe, wiz. for falſe bal, 
Cro. Car. 146. : 

Stat. 4 & +5 IV. & MM. cap. 4. { 4. enaQts, that any 
perſon repreſenting or perſonating ansther before commiſſioners 
appointed to take bail, ſhall be actudged guilty of felny. 


the offence of 


5. Of the proceedings againfl the bail, and what they 
may plead in their diſcharge, 


The a&t of the court in delivering the defendant to 
bail being' of record, entitles the plaintiff to a fare facas, 
when it appears that the defendant has not fatisfhed the 
judgment ; bence it appears that there muſt be a capias 
returned againſt the principal before the ſcire facias is to 
iſſue againlt the bail. 1 New Abr. 216. 1 Rol, Abr, 308, 
333- Moor 432. Cro. E. 597. Goldſ. 174. 

ut though on the return of the capras the plaintiff is 
entitled to ſcire facias, and the recognizance in {triftneſs 
is forfeited, yet if the defendant render himſelf at any 
time before, or on the day of the return of the ſecond 
ſeire facias againſt the bail, where two nthils are returned, 
or on or before the day of the return of the firſt ſcire 
facias, where a ſcire facias is returned ſedente curia, and 
notice of ſuch render is given to the plaintiff or his at- 
torney, the bail ſhall be diicharged. 1 Sa/k. 101, 

If an aftion of debt be brought on the recognizance, 
if the defendant renders himſelf in cuſtody within eight 
days in full term, after the day of the return of the pro- 
ceſs againſt the bail, they ſhall be diſcharged. 1 Rol. Abr. 
600, 897. 1 Fones 29. Winch, bi, 62. Godb, 354. 
Raym. 14. 2 Show. 77. 


If the defendant dies before the return of a caprias ad 
ſatisfaciendum againſt him, his bail pleading the ſame, may 


| 
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be. diſcharged. 1 Rol, Abr. 326. 1 Fenes 29. IWint, 
61, 62. Cro. Jac. 97: Godl3eg, Mor __ " 

Upon a writ of error brought the bail entered into a re: 
cognizance, conditioned, that if the judgment is affirmed tg 
pay the money, &c. and a ci. fa. being brought on this re. 
cognizance, it was objefted againſt the ſci fa. that it was 
not returnable on any return-day, but on a day certuin ; and it 
Hot being grounded on any bill, or thing in nature of 
bill, it ought to be returnable on a return-day ; but if 
the /ci. fa. had recited the condition of the recognizance, ' 
then it had been in nature of a bill, and well, but here 
it is a writ, and therefore ill ; and all the clerks faid 
that ſo was the conliant uſage, and the court ſtayed the 
ay | gore Lev. 246. 

. the defendant and two others entered into a recs. 
nizance for the good behaviour of M. afterwards 1. waz 
indifted, for he being ſo bound, did affuult ]. S. and þo 
had forfeited his recognizance ; but this inditment was 
quaſhed, becauſe he ought to have been proſecuted by 
ſcire factas, and not by indictment. Raym. 196, 

A writ of er-or was brought by the bail to reverſe twy 
Judgments in Ireland, viz. that again/? the principal, and 
that againſt the bail. The court held, iſt, That the writ 
was abated in the whole. 2dly, T hat the record of the 
judgment againſt the principal was not removed by this 
writ, and ſo it was faid it had been refolved formerly in 
one Bzoth's cafe, which was cited by the Lord Ch. ]. and 
remembered by 7enes Attorney-genera! ; but the que- 
ſtion was, how the defendant in the writ of error ſhould 
proceed to have the fruit of his judgment againſt the bail, 
the record being removed hither, and fo they could not 
grant out execution in Jreland? And it was propoſed by 
Hale Ch. ]. to take out /c. Fe into Middleſex upon the 
recogmtzances which are now here, and upon the return of 
them to grant execution in Ireland. But aftewards it «þ- 
pearing that thaſe judgments were not' made records hert, by 
reaſon they were not entered upon the rolls, they faid 
they would ſend a'certificate to the guage, in Ireland, that 
nothing was removed here tefore them, and thereupon thr 
might grant execution ; but upon the judgment againſt the 
principal, the party might have execution there, for that 
the record was never removed. Freem. 416, 417. | 

There mult be ſeven days excluſive betwixt the tefle ant 
return of every ca. ſa. to warrant a ci. fa. again/{ the bail, 
and the capias ought to be delivered to the ſheriff of the 
county, or his under-ſheriff four days excluſive, (and none 
of them muſt be Sunday) before the return thereof, for 
the defendant cannot render himſelf but to the ſheriff or 
under-ſheriff, and in the county where he is ſheriff or 
under-ſheriff. Lil. P. R. 249. | 

: If A. as bail, enters into a recognizance that B. upon 
eight days warning comparebit to any ation that ſhall be 
brought by C. necnon that if B. ſhall be condemned in 
the ſaid action, and does not pay, &c. that then he will 
anſwer the condemnation, and C, does bring an ation 
againſt B. and he is condemned, and does not pay, &« 
in debt upon this recognizance, it muſt be averred that 
he gave Þ. eight days warning to appear, &c. for 4. is 
bound only to anſwer the condemnation in fuch action, 
upon which eight days warning was given, for that is the 
foundation of the whole ; and there is no reaſon that Þ. 
by his voluntary appearance without warning {hould'pie- 
Judice his bail, Cro. Fac. 45, NYelv. 52. 

If a defendant gives judgment with a ſtay of execution 
until a certain day, the p'aintiff may, notwithſtanding 
ſuch ftay of execution, ſue forth a capzas ad ſatisfaciendumn 
to the ſheriff of the county where the action is 1:id, and 
returnable before the day, to make out a e/atum again! 
the defendant ; but no ſuch capras ad” ſatisfaciendum (hail 
be ſued forth to warrant a ſcire facias againit the bail, be- 
cauſe it is to the prejudice of a third perſon, 1 New 
Abr. 217. | IE 

W here the ſci. fa. is againſt the bail, it ſhould be #n 
parte ; but where it is againſt the defendant himſelt it | 
ſhould be in hac parte. 2 Salk. 599. 

Fudgment in ici. ta. azainſt the ail was reverſed up 
a writ of error, lecuuſe thre was 1) warrant of attorneys 
for juch a warrant m the principal alien is no warrant 1 


the ſa. fa. becauſe theſe are diitinct actions ; therefore 
| | ters 


.- 


: - gh * 
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, ought to be A, articular warrant of attorney to this 
2fe NR the Bail, and it ought to be entered 90s 
ihe return of the ſci. fa. for then the ſuit commences. 
1 bt ore TFT PRI br | 
In C. B: there is but one ſcire facias againſt the bail, 
and upon a, nihil returned there is execution ; but in B. R. 
the courſe is to have two Coe againſt rhe bail, 
viz.) a\ſti. fa. and an alias fc. fa. but both'muſt_ not 
(* ſued out together, .as formerly ; for the firſt ſhall be uy 
returned before the altas ſcr. fa. is ſued out, which mu 


bear teſte on the day of the return of the firſt, and there 
muſt be fifteen days inclu/ive between the teſte of the firfl 
and the return of the alias ; now the court was moved to 
ſet aſide a judgment obtained againſt the bail upon two 
ſeire faciaſes brought againſt them, becauſe it did not ap- 

r that the judgment was had, on the return of two 
nihils, and it was referred to the maſter to examine this 
matter” 8 Mod. 227. be, | | 

If ge”: ſei. fa. againſt the bail bears tefte the ſame 
day on which the ca. fa. is returnable, it is good; for in 
many caſes the law takes notice of the frae?9n of a day, 
and here it ſhall be taken that the ca. /a. was returned be- 
fore the /ci. fa. was ſued out, which *might "wJ well be, 
though both were on the ſame day, 2 Z4. Raym. Rep. 
I 567: 1568. on ; | 

e bail cannot join in a writ of error to reverſe the 
judgment againſt the principal, and alſo the other judgment 
againſt the bail ; but the bail alone ſhall have error to re- 
verſe the judgment againſt themſelves, and the principal 
another writ to reverſe the firſt judgment, And a writ 
brought by the bail to reverſe the firſt and ſecond judg- 
ment was held ill. Fo. 396. 

If the plaintiff does not declare againſt the principal 
within two terms after bail put in, the bail will be diſ- 
charged, as likewiſe the principal on filing common bail, 
Cro. Fac. 620. Salk. 9B, 99. Comb. 295. | 

But if after bail put in; and before the plaintiff hath de- 
clared, the defendant obtains an injunCtion, and this is 
continued for ſeveral terms, and after diffolved, and the 
plaintiff ſoon after declares and gets judgment, and brings 
a ſcire factas againſt the bail, they cannot plead that- no 
declaration was delivered or filed againſt the principal 
within two terms after the aftion commenced, and bail 
entered, for there was no default in the plaintiff that he 
did not declare ſooner. 3 Med. 274. 

F. 8. ated as attorney for the plaintiff in the original 
ation, and after judgment in that aCftion, took out a 
ſeire facias, and proceeded to judgment againſt the bail, 
without any new or ſecond warrant; on a writ of error, 
as well of the principal judgment, as upon that againſt the 
bail, the court held, that any body might have taken out 
the ſcrre facias, but as to the farther proceedings, they were 
irregular ; the attorney's authority determined with the 


firſt judgment, and therefore reverſed the judgment. |. 


1 Salk. 89, | 

If judgment be piven againſt the principal, and after, 
upon a ſcire factas againſt the bail, judgment be alſo given 
againſt them, theſe judgments are ſeveral ; and they ſhall 
not join in a writ of error no more than tenant for liſe, 


and he in reverſion, or the tenant and vouchee may join. | 


Cro. Car 3:0. 1 Fones 325. 'Gedb. 440. S. C. 

If the condition of a recognizance be, that the prin- 
Cipal ſhall ſurrender himſelf, or pay the money, and the 
breach aſſigned is, that he hath not ſurrendered himſelf ; 
this is naught, for he might have' paid the money, and 
then the condition is not broken. Sin. 100. he 

Judgment on a ſci. fa. againſt the bail, who brought a 
writ of error as well upon the judgment againſt the principal, 
a; upon the judgment on the ſei. fa. but it was quaſhed, 

7; they were not parties to the original judgment. 
S #104. 3 . | | 

It was ruled per Halt Ch. J. that the ancient courſe was, 
that a bail-bond could not be put in fuit till a rule was had to 
amerce the ſheriff, for not having the body at the return 
of the writ ; and the courſe now is to /tay proceedings on 
= w_ bond, if there is no return of a cepi corſus. 3 

arr. .\ "4 | 


if one who becomes bail has a warrant of attorney to 


indemnify him, yer he cannot ener it up, and take out | 
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| execution upan.it, till ſome proceſs 
"4 whereby he bas an injury done him,' 17x 
There ought not to be a ſtay of proceedings on a bait- 
bond upon 4ringing principal, intere/t, and cfts inta court, 
after notice of trial, unleſs it be brought in ſuch timEl as 
the plaintiff may not be delayed of his trial ; per aur. 
6' Mod. 25. | | MENS © Kong age RON 
_ Tf the defendant in the ſcire facias will confeſs judgment, 
and enter into a rule to pay the debt, or to deliver up thi 
principal within four days after the judgment fhall be af- 
firmed ; in ſuch cafe. the proceedings on the ſer. fa. ſhould 
be ſtayed. 8 Med. 130. en as 
A motion to ſtay proceedings in an aQtion of debt on a 
recognizance, becauſe @ writ of error was brought upon the 
original judgment ; the court were unanimous, that the 
5 might proceed to judgment, but execution to 


9 


is gone out upon the 


y till the error was determined. Rep. of Prad. in C. B. 
a Es | 
A motion to ſtay proceedings on a bail-bond. The 


caſe was, one ZH. being defendant in the original aim, was 
arreſted on a tetatutn capias into Suffolk out of London, and 
by miſlake the bail was taken, and filed with the filazer of 
Suffolk, but ſhould have been filed with the filazer of 
London, The court held the proceedings on the bail-bond 
regular, and would not flay them, but upon payment of 
coſts, and the defendant's giving the plaintiff judgment 
on the bond to the ſheriff, to ſtand as a ſecurity for the 
plaintiff's debt, and the original defendant's accepting a 
declaration, and pleading thereto, and taking notice of 
trial after term ; but the defendant not conſenting to theſe 
terms, no rule was made. Rep. of Pra@?. in C. B. 44 

Proceedings on the bail-bond were ſtayed, the plaintiff 
having declared on 'the original aftion, and thereby had 
concluded himſelf, Rep. of Pra. in C. B. 81. © 

But if in a joint aQtion againſt two, FA $. is bail for 
one of them, and there is judgment againſt the principals ; 
in a ſcire facias againſt F. 8. the bail, it is ſufficient to 
alledge, that the defendant, for whom he was bound, did 
not pay the money, and if the other had paid it, he ſhould 
have pleaded it. 2 Show. 147. | 
A. and B. are bail to an action in B. R. where judg- 
ment is given againſt the principal, who brings a writ of 
error in the Exchequer-chamber, pending which the bail 
brings in the principal, or the principal renders himſelf to 
priſon ; though the recoveror catinot pray him in execu- 
tion, nor can the court put him in execution, becauſe 
the writ of error is a ſuperſedras to it; yet this is a good 
diſcharge of the bail; for the marſhal ought to keep him 
in priſon as a pledge, till the judgment be affirmed or diſ- 
afhrmed, as he does upon mean proceſs for want of bail. 
1 Rol. Abr. 334, 335- Moor 853. Cro. Jac. 402. 
3 Bu'ſtl. 191. 1 Rol. Rep. 392. Kaym. 130. 3 Med. 
"hy | 


If the principal ſurrenders himſelf; or the bail render 
him up, this will diſcharge the bail, and may be pleaded to 
the-ſcire facras ; but ſuch ſurrender or render are not ſuf- 
ficient, unleſs the plaintiff or his attorney have notice of 
it, and this is required, that the'plaintiff may, if he pleaſes, 
charge him in execution ; alfo, that he may not be at 
any farther trouble or charge in proceeding againſt the 


bail. 1 Ro.” Abr. 337. Adocor B88. 1 Leon. 58. 2 


Bulft. 260. | | 

In a fer. /a. againſt the bail, they pleaded the death of 
the principal on the day of the judyment ; the .court held 
they might plead it; becauſe in ſuch caſe they-cannot have 
a writ of error to reverſe-the judgment.” Cro. Eliz. 199. 

The plaintiff recovered in debt in B. R. and im nediately . 
upon the awarding a ta. ſa. the defendant died ; it was a 
quzre, if in ſuch caſe an aQtion of debt Heth againſt the 
{pecial bail; the executor having nothing, a ſes. fa. doth 
not lie againſt the bail; and in C. B. the court was di- 
vided in that caſe. Godb. 354. | 

The bond was, that if the defendant” be convifted in the 
| ſaid aftton, - and does not pay the ſaid condemnation money, or 
render his body to priſon, that he would pay the debt. In 
ſcire facias againſt the bail, he pleaded, that before any 
ca. ſa. ſued, the defendant died, and judgment, was. given 


againſt the plaintiff; - but Hobart was at one time __ 
| | 7 * 1-4 5. IE 
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 Michaelmas term; the defendant dies the tenth of November, 


Nay 82. Poph. 185. 8. C. Hob. 210. 
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the judgment when it was moved, becauſe he took it | 
that the deſendant in the original a&tion ought, in con- 
venient time after the judgment, to have. offered himſelf, 
or that otherwiſe the recognizance was forfeited ; but 
the three other Judges # contra, becauſe the ſtatute is in 
the disjunCtive, v:Zz. to render his body to priſon, or to 
pay 3 and the.one by death of the party, being. the aQ of 
God, becomes impecſlible,. and this being before any capias 
ſued, which is a demand in law, he is diſcharged - and 
afterwards, on view of precedents, adjudged for the bail, 
2. 29. 
J If Wo principal dzes before the return of the capias, the 
bail are diſcharged ;- but if he dies after the return of the 
capias, and before the return of the ſa. fa. they are not 
diſcharged, for the ſci. fa. is as it were but a writ of grace ; 
er cur. Freem. Rep. 338. | 


A bail-bond is entered into to appear the . day of 


and the twelfth of November the bond is afegned over, and 
ſued ; and upon a motion the ſuit was ſtayed, paying of 
coſts ; for the plaintiff was at no damage upon the de- 
fendant's not appearing the firſt day of the term, for if 
he had appeared, and hled bail, the plaintiff could not 
have tried his cauſe that term ; ſo that the defendant dying 
within the term, the bail ought (as well ,upon the bail- 
bond, as if they had been put in court* to the aCtion) to 
be diſcharged. 2 Lil. P. R. 254. 

The principal died before the return of the ſecond /c:. 
fa. againſt the bail, and aſter a capas returned againſt the 
principal, and it was urged, that ſince the -bail would 
bave been diſcharged by rendering the principal at any time 
before. the ſecond ſci. fa. returned, and that they were 
now deprived of that advantage by the a of God, it were 
reaſonable to diſcharge them ; but per cur? It cannot be, 
for it is indulgence to allow a render after a capias returned 
in diſcharge of them; and their recognizance is for feited 
upon the capias returned againſt the principal, and the court 
will only. diſcharge the bail after, where they render, 
but not where they cannot ; but the death of the party 
before a wapias returned, had been a good plea to the {c. fa. 
and ſo was the rule. 12 Med. box. 

Sci. fac. againſt the bail, who pleaded, that the prin- 
cipal died before the return of the capias, &c. and upon a 
ſpecial demurrer, this was adjudged ill, for it ſhould be, 
that he died before the return of any capias, that it may 
appear he was not alive at the return of the firſt capras, 
for if he was, the recognizance 1s forfeited, _ 3 Salk. 57. 

If A. ſues B. in three ations, and B. puts in three 
ſeveral bails, the plaintiff recovers in all, and the defen- 
dant renders himſelf, on which one of the bail only enters 
an exoneratur, though the rendering is a diſcharge in p«// 
as to all, yet it is not complete and aCtual as to all, till 
an exoneratur entered upon all. 1 Salk. g8. 

If the bail plead a render of the principal, they muſt 
conclude their plea prout patet per rec:rdum ; for this is 
not to be tried per pats, but by the record. Latch. 149. 


Alfo in pleading a render of the principal, the bail muſt 

ſay quod wenit hic in curia & in eadem curia reddidit ſe, & 

er eandem curiam commiſſus ſuit ; but it being here laid to 

done the ſecond of February (being CAdlemas-day, and 

ſo dies non juridicus), it judicially appears there could be 

no court that day, and fo the render and commitment 
void. 3 Bulſt. 192. 

In a fare facias againſt bail, they cannot plead that 
the plaintiff hath arreſted the principal in the Stannary 
Court, per quod they could not have his body, for they 
might have removed him by habeas corpus, Moor 406. 

So in a ſcire facias againſt bail, they cannot plead, that 
before the return of the ſecond fcire facies the plaintiff 
proſecuted a te/taium capias againſt the principal, direQted 
to the ſheriff of, &c. who took the principal in execu- 
tion upon the ſaid judgment, &c. adbuc habet & detinet ; 
for the recognizance was forfeited before, 2 Fores 75. 
2 M:d. 312. 1 Vent. 314, 315. S. C. 

In an ation upon the recognizance of the bail, they 
pleaded the death of the principal ante emanatianem brevis ; 


other objeCtion been ſtarted, -i10 Med. 267, 269. 


the return of the ſecond {ci. fa, the bail are chargeable, 
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fore the iſſuing out of the copies, is death before the returg 
of it; but if it be found that the principal did not die be. 
fore the iſſuing out of the capzas, it is 'plainly nothing tg 
the purpoſe, - for notwithſtauding this, he may. die. before 
the return of it; and the others being of the ſanie opinion, _ 
the plaintiff would have had. his judgment, had not an. 


The plea of the death of «the principal before the retury 
of a copias is good, but. the pleading his death generally, 
without confining it to ſome time, is not good ; per P: af 
J. 10 Md. 306. | 
One T. 8., was arre/ted at the ſuit of H. the plain, 
and S. the defendant became bail to the ſheriff for tie ap. 
fearance of the faid T. S. at the return of the writ ; but 
before any farther proceedings A. died, yet his attorney tok 
out an af grment of the bail-bond, and proceeded to judg- 
ment and execution againi{t the bail; and now, the court 
was moved to ſet afide-theſe proceedings as irregular, and 
the matter being ſo reported by the Maſter, they were {et 
alide. 8 od. 240. | . 

The principal died after a. ca. fa. returned, but befire 


becauſe it was their omiſhon that, they did -not ſurrender 
him, he being alive at the return of the ca. /a, 2 Lord 
Raym. Rep. 1452. + & | 
A man condemned in debt renders hirnſelf to the court, 
and prays his ſureties may be diſcharged, and the plaintiff 
was demanded for the court ſaid he may elect either body, 
or to take his goods in execution 3 but by thts offer the 
ſureties were diſcharged. Cro. Eliz 22. bh 
After judgment againſt the principal, he came into court, 
and rendered himſelf, and praye1 that the court, in diſcharge 
of his bail, would record his render, which was pgraated; 
and the court demanded of the. plaintiff, whether be would 
have execution of the body, who replied he would not; 
—__ the court awarded that the ſureties be diſcharged. 
. 58, | 
Upon a capras againſt the principal, after a judgment in 
debt, and non inventus returned, a ſci. fa. was awarded 
againſt the bail, which was retu ned mhil; and upon a jecond 
{ci. fa. againſt them, the principal was brought im, and the 
bail prayed that he might be in execution ; but the court 
ordered it to be obſerved as a rule, that if a ca. /a. be 
awarded returnable the next term, wherecn nihil is returu- 
ed, the principal ſhall never afterwards render himſelf ia 
their diſchargez but if it be returnable de die in dieny 
then the body might be: brought in upon the firſt /ci. fa. 
and that there ſhall be fifteen days between the tele and re- 
turn of the ſcire facias, ſo that there may be convenient 
time to ſeck the principal. Cro. Ez. 738, 
'T he render ought to be in the court where the judgment 
is, per aur”. Cro. Fac. g8. | 
I he plaintiff by praftice with the principal would charge 
the bail, and diſcharge the principal upon oath (the prac- 
tice being very flagrant, and both principal and bail being 
in execution, the bail firſt, and-afterwards the principal), 
the bail was diſcharged by the court. 1 Bulff. 4% _ 
If the principal after judgment renders himſelf in dit- 
charge of his bail, it is ſtill at the ele&ion of the plant! 
to take out execution either againſt him or his bail ; but. ul he 
takes and arreſts the bail, though he has not full ſatisfac- 
tion, he ſhall never afterwards charge the principal. Cr% 
66:.220,..: ETY ; 
# After judgment againſt the principal, a ca. /z ſued 
againſt him, .which was returned ; but before it was } ian 
(ci, fa. i/ſued againſt the bail, One of them brought aa ac 
tion againfl the principal, and he being taken upon the pro” 
ceſs, and brought into court, .the bail prayed that he might 
be delivered in execution for the debt upon the judgmen's 
which was done accordingly, and the plaiutitt was cn 
forced by the court of neceflity to pray the body of t9® 
principal to be committed in, execution for his debt. 2 
Bull. 260, 261. | 7 +” 45 
Bail in criminal - cauſes. Bail in criminal cauſes 
is regularly to be allowed in all ſuch caſes wherein it 
ſeems doubtful, whether the perſon accuſed be guiity 
the offence or. not ; in which. caſe it may be 29%© 


Parker Ch. ]. held this an immaterial plea; for death be- 
| 4 | | Sed 


and taken by that perſon who has cognizance of the crnGy 
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Under this head is confidered; 
1. 1Who may or may nat be bailed. | 
2. IWhat perſons are authorized to take bail. | 
| 4. Of ſufficient, inſufficient, and exceſſive bail. 


: 


< 


4. Of granting bail where it ought to be denied, aiid deny- 


ing it where it ought to be grarittd, 
5. Of bail by writ of habeas corpus: 
1, Who may or may not be bailed. þ 


At the Common Law, bail was allowed in all cafes but 
homicide z but now the ſtature of 3 Ed. 1: c. 15; di- 
reteth what offenders ſball be bailed, and what not. Hal. 
Þ.C. 97- It is' true, the ſaid ſtatute only preſcribeth; 
who {ball or (hall tiot be let to bail by Be ſheriff; but by 
the 1 & 2 P. & Md, c. 13: it is extacted, that no Juſtice 
or Juſtices of the peace ſhall let to bail or mainprize any 
perſon not repleviſable by the faid ſtatute of 3 £9. 1. 
c. 15. which ſtatute is as follows: ; 

Stat. 3 Ed. 1. c. 15. ** For as much as ſheriffs and 
others, who have taken and kept in priſon. perſons de- 
tected of felony, and incontinent, have let out by replevin 
ſuch as were not repleviſable, and have kept in priſon ſuch 
as were repleviſable, becauſe they would gain of one party, 
and grieve the other ; and for as much as before this time 
it was not determitied which perſons wete repleviſable 
and which not, but only thoſe that were taken for the 
death of a man, or by commandment of the King, or of 
the Juſtices, or for the foreſt : it is provided, atid by the 
King commanded, that ſuch priſoners as befofe were out- 
lawed, and they which abjured the realmy provers, and 
ſuch as be taken with the mannet, and thoſe which have 
broken the King's priſon, thieves openly defamed and 
known, and ſuch as be appealed by provers, ſo long as 
the provers be living (if they be not of good name) and 
ſuch as be taken for houſe-burning feloniouſly done, or 
falſe money, or for counterfeiting the Kirtg's ſeal, or per- 
ſons excommunicated, taken at the requeſt of the biſhop, 
or for manifeſt offences, or for treaſon touching the King 
himſelf, ſhall be in no wiſe repleviſable by the common 


writ, nor without writ ; but ſuch as be indicted of lar- | 


ceny by inqueſts taken before ſheriffs or bailiffs by their 
offices, or of light ſufpicion, or of petit- larcetiy, that 
amounteth not above the value of twelve pence, if they 
were not accuſed of ſome other larceny aforetime, or ac- 
cuſed of receipt of thieves or felons, or of conimatidment, 
or force, or of aid in felony done, or accuſed of ſome 
other treſpaſs, for which one ought not to loſe life or 
member, and a man approved by a Pprover after the death 
of the prover (if he be no common thief, rior defamed) 
ſhall be henceforth let out by ſufficient ſurety, whereof 
the ſheriff will be anſwerable, and that without giving 


ought of his goods; And if the ſheriff, or any other, let | 


any go at large Y, ſurety that is not repleviſable, if he be 
ſheriff or conſtable, or any other bailiff of fee, which has 
keeping of priſons, and thereof be attainted, he ſhall 
loſe his fee and office for ever. And if the under-ſheriff, 
conſtable, or bailiff of ſuch as have fee for keeping pri- 

ns, do it contrary to the will of his lord, or any other 
bailiff being not of fee, they ſhall have three years impri- 
fonment, and make fine at the King's pleaſure. And 
if any with-hold priſoners repleviſable, after that they have 
offered ſufficient ſurety, he ſhall pay a grievous amerce- 
ment to the King And if he takes any reward for the 
deliverance of ſuch, he fhall pay double to the priſoner, 
and alfo ſhall be in the great mercy of the King.” 


Sheriff; and others ] The words (ſberiffs and others) in- 
tend ſheriffs and gaolers that have cuſtody of gaols, fo as 
this at extends not to any of the King's Juſtices, or Tudges of 
®ny ſuperior courts of juftice ; firſt, for that 7 being ſu- 
_ Þrriors, are not comprehended in the general words, as 

ou bath been obſerved ; ſecondly, who have taken and 


pt in priſ-n, which Judges do not ; thirdly, becauſe in | 


uit, l. NO 22, 


__.  - * 
thoſe days priſoners were commonly bailed.'by the. King's. 
writ de homine repleg', and then alſo by the writ de odio && - 


| 2tie, both which were- direfted to" the ſheriff, » 2 Toft: 


185, 186. 1 rh Ar owell 
Filony.) In thoſe days /elohy chniprebended 3n it as well 
treaſon, as homicide, rape, or burglary, robbery, arſons; 
and all larcenies and theſts. 2 Inf. 186. © 
Aad hdve kept in priſeh.] Here jt is ptoved, that it is an 
offence as well to bil a man nt bailable, as to deny a man 
il that ought to be bailed; ard the reaſon is yielded 
wherefore the ſheriffs and others did" ſo: offend, uſe 
they would gain of the one, and grieve the other ; viz; 
either for avarice; or for malice. 2 inſt. 186. + + - 
' Not de!irmined.] It was not certainly determined what 
people were repleviſable, and what not, within the gerie- 
ral words of the writ de homine repleg*.. 2 In/t. 186, 


| Rep'eviſable.] This word (repliviſable) proves that this 
at - os, what perſohs As, gr [Ach by the 
| commot writ de boitine repltgiando, which was direQed to 
the ſheriff nhder whoſe cuſtody the priſoners are, and of 
whom this a& ſpeaks, and fo it appears by the Regiſter ; 
and replevy, or plevy, is applied tb the. ſheriff to take 
pledges and bail to the higheſt courts of record ; and the 
writ de manucaptione, direCted to the ſheriff, is grounded 
upon this a, in which writ not only reþp/egrare but manus 
capere alſo is' uſed. 2 Inft. 1866; 


| Death off a man.) Here our a& firſt ſets down, what 
perſoas were not bailable for certain offences by the com- 
mon writ de homine repleg*, and they are in number four ; 
but by the ancient law of the land, in all caſes of felony, if 
the party accuſed could find ſufficient ſureties, he was nt 
to be committed to priſon z; but afterwards it was provided, 
that in caſe of homicide, the offender was not bailable; 
2 Inſt. 186. 


By commandneit of the King.) The words [by command © 
of the King) are as much as to fay (as ſome affirm) by 
the King's courts of juſtice ; for all matters of judicature 
and proceedings in law are diſtributed to the courts of 
juſtice, and the King does judge by his Juſtices, 8 Z. 4. 
fel. 19. and 24 H. 8. cap. 12, and regularly, no mart 
ought to be attached by his body, but either by proceſs of 
law, that is (as has been faid) by the King's writs, ot 
by inditment, or lawful warrant, as: by many a&ts of 

rliament is manifeſtly enated and declared, which art 

ut expoſitions of _ Charta; and all ſtatutes made 
contrary to Magna Charta, which is lex terre, from the 
making thereof until 4.2 E . 4. are declared and enatted 
to be void ; and therefore if this a&t of Feftm. 1. con- 
cetning the extra-judicial commandment of the King, be 
againſt Mogna Charta, it is void ; and. all reſolutions of 
Judges concerning the commandment of the King, are to 
be underſtood: of judicial proceedings. 2 Inf. 185. 

Or of his Fuffices.] The words (or of his Fuftices) in+ 
tend, upon any cabſe, wlieredf they are judges, appearing 
to theiti. . 2 Inft. 187. 33'S ou 

Or for the foret.] And all theſe four are particolarly 
excepted out pr TY. common writ de homine eons, 
that the ſheriff in bis county court, which is nota court 
of record, ſhall not replevy any. of theſe four that are 
committed ; for example, though the party be committed 
by the perſonal command of the King, albeit the eommit- 
ment be unlawful, yet the ſheriff ſhall not deal therein 
| by the writ de hon.ine replegjands ; but the ſuperior courts 
at W-:/tminfler, upon a \#, corpus, Fc. ſhall do juſtice 
to the party in all theſe four caſes ; ſo as Stamford, being 
well confidered, impugneth not in any fort this opinion ; 
for his opinion extends only'to the county court upon the 
writ de homine replegiando, and not to the ſuperior courts. 
2 Infl. 187. | b 

Outlawed } Perſons outlawed are attainted in law, and 
therefore are not repleviſable, or to be bailed; for if a 
man be arraigned of homicide, -and pleads Not guilty, 
and is found guilty, and for difficulty of clergy is re- 
prieved, it was reſolved by the Juſtices, that he was not 
bailable 3 for the intendment of the law in bails is 9:87 


flat indifferenter, whether he be guilty or no; but when 
| - Uuu -' he 
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Reis: convict by verdit or confeſhon, then lie muſt be 
deemed in-law to be guilty of the felony, and therefore 


rot bailable at all ; a Fortiorz; when: the party is attainted 
in law. 2 Infl. 184, 188. | 


And yet if the party. upon the cap. utlag. - plead mi/- | 


Os or alledge error, &c.. he may be bailed. 2 8. 
188. 4s , WES 

Abjured the realm.] Perforis having abjured, are alſo at- 
tainted upon their own confeſſion, and therefore not bail- 
able at all by law. 2 nfl. 188... 


 Provers.} The reaſon whereof provers or approvers be 
not bailable isz for provers do firſt confeſs the felony to 
be done by themſelves, and therefore they are not bail- 
able, becauſe it appears that they be guilty. of thie fact. 
2 In}l. 188. | 


Tak with the monner.] For in this eaſe non flat indi}- 


ferenter, as hath been ſaid, whether he be guilty or no, | 


being taken with the manner, or mainer,. that is, with 
the Fam ſtolen, as it were, in his hand, anciently called 
bandhabend ; the like is anciently called backberind,. ns a 
bundle or fardle at his back, which Bra#en uſes for a 
manifeſt theft, 
2 Inſt. 188, 

Broken the King's priſon. Þ Here are two offences ; firſt, 
his breaking of the priſon, for it is preſumed, that he 
that is innocent will never break prifon ; and ſecondly, 
ul ying, guia fatetur facinus, qui judicium fugit. 2 inf. 


Appealed by. provers.}\ The appeal of the approver is for- 
cible againſt the appellee, becauſe the approver confeſſes 
him guilty of the ſame felony, and therefore it: ſerves in 
nature of an indiftment þ Bnpra the appellee ſo long as 
the approver lives, unleſs the appellee be of good fame ; 
but yet the general words do receive qualification ; for 
albeit the. prover be alive, yet if the approver wave in 
his appeal, the appellee ſhall be bailed, if no other appeal 
be againſt him, 2 7». 188. 


 Heuſe- burning. ]. Burning of houſes, &'c. was-felony by 


the Common Law, as it appeareth by this a&t, and by our 
ancient authors, viz. Glanvil, The Mirror, Bratton, 
Britton, and Fleta ; and this ſeemeth to'be- the law before 
the Conqueſt. 2 /n/. 188. 


Falſe money.) This appears to be treaſon 
Law. 2 Inf. 188. . 


Counter feiting the King's ſeal] This was alſo treaſon by 
the Common Law, as it appeareth by the faid ancient au- 
thors ; and both theſe were declared to be high treaſon at 
the Common Law by. the ſtatute of 25 Ed. 3. cap. y, See 
more hereof in the third part of the 1n/?. 2 In}. x89. 


Perſons excommunicate.Þ T hat is, he that-is certified into 
Chancery by the. biſhop to be excommunicated, and after 
is taken by force ofi the King's writ of - excommunicats ca- 
piendo (which is fo- called: of words in the writ called a 


feenificavit ), is not bailable ;-for in ancient time men were | 


excommunicated but for herefies, propter lepram anime, 
or other heinous cauſes of eccleſiaſtical conuſance, and not 
for ſmall or petty caſes-; and therefore in- thoſe caſes the 
party was not bailable by the ſheriff or gaoler without the 


"King's writ ; but if the-party offered ſufficient: caution de | 


parendo mandatis ecclefig in forma juris, then ſhould the 
party have the King's writ to the biſhop to accept his. 
caution, and to cauſe him to be delivered; and if the. 
biſhop will not ſend to the ſheriff to deliver him, then: 


ſhall he have a writ out of the Chancery to the ſheriff 


| 


furtum manifeſlum-; aqd ſo:doth Britton. 


by the Common | 


4 
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'nor any. Juſtice of the peace in the county: can bail ſuch x 
one, but the court here may: well bail one, as in the eaſe 
before, de die mm diem. | | 


' Manifeſt offecn.e..] Or for operr or manifeſt offences , 
for, as has been ſaid,: bail'is quatlo fat ind:fferenter, ang 
not when the offence is open and manifeſt. 2 /»f?. 189, 
- One was found guilty of felony, but it being doubted 
whether clergy was allouable or noth he was reprieveq 
"without judgment ; and the Juſtices held, that he is nc 
bailable, becauſe by his being convitted, be is more than 
"one vehemently ſuſpeRed ; and the-intendmeyt of the law 
Lin bails is, quod: flat ind'fferentcr,, if he be guilty or not, 
*till trial, &c. D. 179 a. pl. 42. Paſch 2 Eliz. Any, 
' Fenk. 219. pl. 88. S. P. And as to him that is convicted, 
[ps juries have paſſed upon him, and it is evident that he 
is guilty ; by: ali-the Judges of England. , 

Treafen.]: For by the Common Law, a man accuſed or 
indifted of high treaſon, or of any felony whatſoever, 
was bailable upon good ſurety ; for at the Comman Lay, 
the gaol-was his pledge or ſurety that could find none; 
and this appears by Glazvil, who ſays, 1s q»i accuſatur, 
ut prediximus, per plegios. ſalvas & ſecuros ſolet attachiari, 
aut fi phegios non' habuerit, in carcerem detrudi ; fo as a 
man by the Common Law was bailable for any offence 
until he were convicted ; and this ſeems to be the old 
law of the land before the Conqueſt, viz. Ingenuus quiſue 
fidejuffores, qui cum (ft quando mm crimen vocetur ) jus ſum 
euique tribuere quam paratiſſunum fore preſfient, fidiſimas 
adbibeto.” 2 Inft. 189.” | 

In no wiſe repleviſable.] That tis, the ſheriffs ſhall no 
replevy them by the common writ de hemir.e replegiands ; 
nor without. writ, that is, ex effico; but all or any of 
i may. be bailed in the King's Bench, &c. 2 bft. 
189; | 

Larceny. ]' This a divides larceny into two kinds, wuz, 
grand and petit-z grand Jarceny is when the thing ſtolen 
1s above the value of 12d. and petit larceny is when it 
is of the value of 124. or. under,. and the things ſtolen 
-are to be reaſonably valued ; for the offnce of filver, at 
the making of this at, was at the value of 209. and 
now it is of the value of 5.5. and above, 2 1nft. 18g 
| Sheriffs.) That'is, of fberiffs in their tournes, or lords im 
their leets, or thoſe that have infang-thicf and outfang- 
thief, &c. 2 1nff. 190. | | 


| Let out by ſufficient ſurety.} That is tobe underſtood 
where the indi:iment. was taken before the ſheriff in his 
tourn, for here he was judge of the cauſe, for other pri- 
ſoners could not be bailed without writ ; and if the ſheriff 
having ſufficient ſurety offered to him, refuſed to bail him, 
he ſhould have a writ de manncaptione direfted to the ſheriff 
,to take pledges of him; and if the bailiff of a hundred 
(which is intended of a /leward in a. leet) refuſed to take 
pledges of one indifted before him, the prifoner ſhould 
have had a writde manucapiione to the ſheriff to take pledges 
of him, and all this appears by the writ d- manucaptione 3 
but ſince this time this writ of manucaptione is taken away. 
- by the ſtatute of 28 Ed. 3. 2 nt. 190. 


Without giving ought of their goods.] F or neither the 
. ſheriff, nor other of the King's officers, could take an} 
thing for doing his ofkce. 2- /nff. 190. 

If he be fberiff, &c. of fee], So that at this time there” | 


were ſheriffwicks in fee, and conſtablewicks and bailiwicks 
.in fee, which had the keeping of priſons ; theſe being at- 


for his delivery.; or if he be excommunicated for a tem- | tainted of letting to bail of any priſoner not bailable» 


poral cauſe, or for a matter whereof the eccleſiaſtical 
court hath. no- conuſance, he ſhall be delivered by the 
King's writ. without any fſatisfaQtion. 2 1nfl. 189. 


One taken by an excommunicato capiends upon the ſtat. | 
5 Eliz. cap. 23: and brought to the bar by hab. corp. was | 


ailed, by the opinion of all the Juſtices, contra Hliams. 
Bulſ/t. 122. Paſch. 9 Fac. Anon, Ibid. : Yelverton ]. ſaid, 
that ſo it was reſolved in one Key/er's. Caſe, where -be 
was taken by a writ de excommunicato capiandg;,. brought, 
hither by a habeas corpus, and upon cauſe ſhewed,. he was. 
bailed by the court de die. 1 diem ; but neither the ſheriff 


ſhould loſe the fee and bailiwick for ever ; and upon of- 
* fice found, the King ſhould bave the inheritance of the 
| office in him, to be grantable over. 2 nt. 190. 


And if tle wnder ſheriff } Note; the ation of the 
| under ſheriff, or under-bailiff, without the affent of his 
: ſuperior, is no forfeiture of the fee or bailiwick of his ſu- 
perior, though in many cther caſes the ſuperior ſhall an- 


{wer for. his deputy. 2 /»ft. ig1. | 


If any with-hzeld priſoners repleviſable.] Here it appeareth, 
that to deny a man. plevin that is pleviſable, and heany 
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to detain him in priſon, is a great offence, and grieviouſly | ' {f-a' perſon "be "comunitted "by" ber \Mujoſhy's innmatd: 


to be puniſhed.” 2-y/t. 191, 


By fat. 1& 2 P& 1M. «© 14. ſe. 2. No Juſtice or if any one or two of her council tamit. one. for high treaſon 5 
Jaſtices of peace ſhall let to bail or mainprize, _ per fuch perſons fo in the caſe before committed, _ _ be _ 
3 Ed. 1. | delivertd' by any of her courts'without te trial, þy the 4 


{ons forbidden to'be repleviſed or bailed by: ſtat. 


« 


< 15. | : | | 
Upon an afſembly of all the Juſtices and Barons of the | Judges may award the Queen's writs. to-bring the bodies og 
Exchequer at Serjeants- Ini in Fleet Street, this term it | of ſuch-perſons before" them ;"and if upon return-thereof 
was reſolved by them and ſo agreed to be hereafter putin | the cauſes of their\commitment be certified tothe Judges, 
| ſ-cjrovits; that if a man taken for felony | as: it ;ought to' be, then the Judges :in- the caſes hits 


execution In a 


k 4 & wy : 
-  "*». h 
; ; - | 


| ment from her per fon, or by ordy*; from the council-board, of 


law, and judgmenit of acquittal had ; evertheleſs the 


be examined by a Juſtice of peace, and it appeareth that the'| mentioned owght +.not-eo deliver bims but-to remand. the co 
felon is not bailable by law, and yet the Juſtices' commit \priſaner to the place from whence: he-came,. which cannot q 


him to 'goal as - upon "ſuſpicion of feloriy;\ not makin 


g | conveniently'be dane, unleſs notice of.cauſe in generality, 


mention for any cauſe for which he is nat bailable, whereby | or elſe ſpecially, be given to the keeper or goaler that 3 
he is brought before another Juſtice of peace, hot knowing | ſhall haye the cuſtoly' of ſuch priſoner ; and to this all . 


of any matter why he: ought not to'be bailed, whereupon | the” Judges-and Barons, '&t. did; ſubſctibe their names, 
they bail him, theſe Juſtices ought to be fined -by the fta- and delivered one to the Lord Chancellor, and one. to the 
wie of 1 & 2 Ph: & "Mar. for they offcnd if they bail | Lord Treaſurer. And. 298. * 0 
him, who by the ſtatute of em, 1: is not bailable, and 
therefore they at their peril ought{o to inform themſelves, | ; 
before the bail taken; of the rater, that they may be [or aſter; he-18 baikable;, Che of Bail, We. ic. 5. 

well ſatisfied that ſuch a 'one is bailable 'by' law 3” and} 


therefore obſerve well the ſtatute of Wim" 1. cap. t8. 
who is bailable and who is not by the law. Pop. 96, 
pl. 1. Trin, 37 Eliz.——3 Hawk. Pl. C. go. cap. 15. 
[. 12: 8. P. and cites 'S; C,=And ibid. /. 15. ſays, 


as | 
1 SB ore & 5 

and 
the ap- 
6, or cutting out of tanguers 


| 


that the offence of dehying or obſtruQing' bail, where it | I he.defendant'was andifted for murder, d. cial 
ought to be 'granted, ſeems to be a miſdemeanor not only c_—_ the proſecutor alleged, that. mOP o 


- by the Statute, but alſo by the Common law, and Sou 
able thereby as an offence againſt the/liberty of the ſubjeCt, 

not only by aRion at the ſuit of the party wrongfully-im- 
riſfoned, but alfo by indiAtment at the ſuit of the King. 

But Ibid. /. 14. ſays, It ſeems clear, that he who has 
nd ſureties, and to forbear — him till he ſhall 

refuſe to find them, but may well juſtify 

unleſs the party himſelf ſha}l offer his ſureties. 


One indifted and found guilty of the death of X man by, one, ang thereupon. the'priſoner raved to be- 
miſadventure, as by caſting a ſtone over a houſe, and-by 


chance killing a man, woman, or child, is «not. bailable, | auiz adviſarc; and the.matter adjourned, and the priſoner 


Coke of Bail, &c. c. 5 cites 3 Ed. 3- Corone 354- 


So if one- indiCted be found guilty of the'dexth of a | A-'precedent was Jhewn, w rot wad ares ji lifted for 
man ſe Yefendends, he' ought not"by law'to-be/bailed 3 (for! bigh treaſon; and (baed?:.> Bui 85... + | 


according to BradFon's rule, [nvenientur culpabiles.” "Coke 


of Bail, Wc. 6.5. 


| One indited. of 'cenſpiracy, viz. that /he with -others|| any, though-;no :cauſe (be geclared;- and peradventure 
conſpired falſely to indie? another of murder or folony, -by;| there.is.a cauſe which touches; the ſtate, . and yybich is not 
means thereof he was indited, and-afterwards coavicted,|| convenient to be known. Rol. Rep. 134- LR 
ſhall not be bailed. Coke of Bail, &c. cap. 5. and' fays,|| ' Phe defendant was: found gdilty of .,man/iatghter on the 
that this was the reſolution of all the Judges, upon. the||corangr's ingueſt, and: mavee.to be;bailed, becauſe ghare 
elf, 'as appears||4was wo 7 ent, 


queſtion demanded by King £4. g- bimſ 
27 Af. 1. © TY: iS & ele ld 4 


Oc. c. 5. cites 29\ Af 44- 


One indiRted for burglary eay be- bailed. Cole of Bail,|| but | that muſt be intended vo ordinary bajlz_ avd.the RAE 
One indiQted or appealed of robbery may he bailed.|| party'isi bailable by law; in, mapſlaughter, fo that it appears 


Coke of Bail, &c. 6 5. cites 44 Ed. 3. 3- 


-— One indiQted or appealed of rape may. be bailed 3 notorious.  Rol. Rep;.ab8. MIvot 25w Jin fin ; 
that waz no felony at Common law, till the ſtat. Wftm: 2. ; :Bail :was allowed in; murder, hecavſe joe. Prloners 


cap. 34. Che of Bail, &c. c. 5..cites 44 Ed. 9:38." 
_ Appeal in BR, ogniuſt R. :for flealing vighe 


the Juſtices, that if he could bring in any prof that 
bought them, 'that then be ſhould: 2o by mainpriſe.; aid; th 
lame if thoſe, -of whony he faid he bought: them,” wou 


come and tellify""that- they, ſold thenx 40 the pppalice. EL PR. tf od 


'Br. Corone, *pl, 462. 197-90 1 


A man was taken by captas utlagatum in felony by nam# þbefores and acquitted, being indicted A, 4 

of J. S. gent. who ſaid ibat his tame is -3eaman, and. not [to be bailed, inſiſting that the, proſecutron was. for malices 
gert.eman, and-f6' 18 net this 'perſcn who is outlawed, and and ſhe was: bailed accordingly; to appear at tl text af- 
had the plea; and becauſe jt was in appeal, iſcire ;forias' | fizes.” By 36 1 oo I OG 
was awarded- againſt the appellace, if be-could-ſay any. | -f.\ and »Cl\1owhom. 4,/ was ſecond” jt a duel, were 


thing apainſt'this'plea;”ahd the defendant was let to bail. 
Br Ullagary, pt. 4/01 FLO 411d Je bF© 0 +51 
The inten. dment of "Jaw iv bails is,,'that it; ſtands indif- 
Ferent whether he be guilty or.not, oy” 


2 


wer to bail another, is not bound{to demand of him to | labouring 'the jury had. been; proved, - peradventure he 


his commitment, 


: | | pigs, (arid; though dt-was'againſt the ftatye;, but it may have a favour- 
it was awarded that the defendant ſha}l. remain, without 


being let to 'mainpriſe, becauſe it was reported tothe || The: court did take! bail. for. a. priſoner againſt whom 
court by a ſalicitor, that;he was not of good fame, and he | an appery of mnityder was brought, 0 cauſe he 4 not. 
faid that he bought pigs of-rwo men 3 and it was held by for 


rial, Sc. Dyer 179. | St 97th. oO 7 
yy ” | [ ? ” 


great \labouring of the jury, and therefore; gid ur, of ocee a; 


though. by the appeal the indiQtment (till, ;contriged; and 


fecutor, the party was bailed 3 but by Creokr, ]. 


would not be bailable. Bul/e. 85. 


"The Juty.on an jndiament of Ar | fopnd a ſpecial 
verdit,.' whereupon | the court. were fb (i ; Igas 


all the court denied it ;-and-as for the. verdi&t there was a 


carried away in cuſtody." -Bgs: 1, 


EET. 


SF .. 
@** 


If the court of B. R. commits a matt, ar if the 
Fuftice of 1B, A. comniits/a:tfiars, he is. not bailable by 


-—— 
— — 


uo (ndretmenty (but denied 3. and, per Coke and. Hough- 
ton, .the.ftatute 'of Wei; is: that n0-bail, ſhall, be taken, 


of -Queen | Mary: is, . that" -bail-y{hall be taken where. 


he is not bailable at all if he confeſs the fact, or 1 it is | 


no rial could, foon 
able: equſtrudtion at{ che d/f ation of the Judges. Let. 12. 


e murder ſuppoſed, 4nd had, been formerly indicted 
for freopariit ang acquitted ypon the indiument (Mich. 
-22'\Car.' BR.) upon'which proſumprions,they conceived 
he was not guilty elſe they would not hare bailed him. 


F os 
of witcheraf? 
ird-time, moved - 


:.A woman who had been twice) bedded 
\ 


| formerly; igdifited for killing :a,man,.and found guilty of 
| manſlaighter-only'by. the (grand. jnqueſt, and. being brought 
ro the/bar to be arraigned for. ity were denied to. be bailed. 


1 Rall 


6 3 
[l 
. k ” = wy 


B A F B A T 
Roll Ch. J. faid, he doubted whether one” indifted'of [and thert may be more evidence given to a' grand jury, tom 
ferjury may be bailed,: though the clerks of the criminal | was given to the coroner, and more evidence may be alla 
fide ſaid he mights: Sry." 368. given wpon the trial than was given t# the grand jury, fog 
One commirted by the council of ſtate arid the parlia- the party may conceal part of his evidence to prevent prac. 
ment for publiſhing a ſeditious pamphlet, was denied to: be | 2ices ; and the court ſeemed to'incline {trongly, to commiy 
bailed. Sty. 397- | | him upon what had been ſaid ; but when it was added. 
One indicted on ſuſpicion of robbery was outlawed,: and þithat there would be a ſeſſions of parliament within two or 
taken on the outlawry, and brought writ of error, and |,three days, they committed him:; and it was ſaid, that.if 
being brought to. B. R; by habeas corpus, prayed to be |'the lords in farhament pleaſed, they might remove the Judg- 
bailed, and took two exceptions to the indidtment:; 1ſt, ment by: certiorari,. and. adnit him to bail there. Shy. 
That he was in priſon, and knew nothing of the outlawry; | 683. | J 
2dly, That the charge is too general, and no-body. pro- | {he defendant was indicted for murder ; the court 
ſecutes ; but per Roll Ch.: J. He cannot be bailed. Sty. | would not bail him, though the evidence upon the reading, 
418. | | IT | did not ſeem ſufficient to prove him guilty ; for per Holt, Al. 
Ore brought out of Wales by habeas: corpus, moved [lowing bail may. diſcourage the proſecution, and it is nox 
to be bailed, becauſe they had no goal delivery there ; |-fit the court ſhould declare theis opinion of the evidence 
and by Rell Ch. ). he was bailed to the next aſlizes. | beforehand. 1 Salk. 140. 
| Sty. 418. | ; One charged with buggery is not bailable per Alt Ch, J. 
, A perſon accuſed of high treaſon, and not within the 12 Mod. 435. | 
habeas corpus aft, is not de jure to be bailed by this court. A man brought to-this.,court: by. hab. corp. upon a cwm- 
Raym. 381. Trin. 32 Car. 2. B. R. in a memorandum | mitment. by a Fuſtice of the peace, who had coguizance of 
there, cites it as reſolved in Ld. Stafford's caſe. the cauſe, is not bailable till the order is quaſhed, becauſe 
The defendant being indicted for murder at the quarter |'till then he is in execution. 13 Mod. 45. 
ſeſſions, and the indiQtment being removed into B. R. by || A motion was made for a habeas corpus to bring up the 
certiorari, the defendant appeared, and pleaded Not guilty, | body of the defendant, charged with picking a pocket, and 
and he moved to be bailed, which the court granted, offexed to bring unexceptionable bail, and to ſend down 
' being: ſatisfied by ſeveral affidavits that there was good [a tipſtaff to. enquire of his reputation 3 per Halt Ch, ]. 
reaſon for it: 2 222. | Though we have diſcretionary power, yet it being cer- 
The court of B. R. has power to bail im-all eaſes of tified ( ftworn) that he was charged with the fad, 1 think 
treaſon. Shin, 163. cites the _ of the Judges in | we ought to refuſe to bail him; which (on conſulting 
the houſe of Lords 1678, in Zachary Creofton's caſe. his companions), he accordingly did. 11 £4. 264. 
'B. R. may bail in caſes where they cannot try the party | It was doubted whether perſons committed by rule of 
hailed; perſons taken here for offences committed.in Jreland | court are entitled to the benefit of the haleas corpus att ; 
are bailed here to appear in Jreland, though they cannot | and it was reſolved by two Judges, viz. Eye and Forteſ- 
be tried here. Shin. 163. : ra cue, (abſente Powis & difſentiente Pratt) that none are in- 
So any lord of part#ament committed for high treaſon by a | titled to make their prayer, but ſuch as are committed by 
OR of peace, or Secretary of State, may be bailed in | warrant of a Juſtice of peace, or Secretary of State, and: 
'R. though he cannot be tried there. Skin. 163. not thoſe committed by rule of court; for that is not in 
Per cur', We are not bound to bail a man committed | the meaning of the act of. parliament, (a commitment by 
for ſuſpicion of murder, where it is exprefſed that a man warrant.) 10 Mod. 429. p 
was killed, though the coroner's inqueſt find it but-man- 
ſfaughter, but-we-ought to have the examination before : 2. What- per ſons are authorized to take bail. 
us, and if it "4 Sg to be a-caſe of hardſhip, we may |: oh the Common law, according to ſome opinions,, \ 
| bail. Comb. 298. OY if 29 the ſheriff, without any writ, might ex offcio-as principal 
It is not gs for Juſtices of peace. to grive-copies of || conſervator of the peace, bail any perſon arreſted on ſuſ- 
4 examinations about murder, and where. it is found homi- | picion of felony ; and it is certain, that by the Common 
cide by the coroner, yet he ought to commit the criminal. | law he might bail any pesſon who was indifted before him 
Comb. 298, ; at his torn for feleny, or any other crime that is bailable. 
Tivo were committed by warrant from the Secretary | See 2 Hawk. Þ. E. gz. | 
of State for high treaſon, in aſſiſting the weape "of Sr James'|, ' Allo bail is grantable by a ſheriff by virtue of the fol- 
Montgomery, who was commitfed by. the: Secretary of State | lowing writs: 1. By that of odio & otia, by which: a 
; for high treaſon ;, but becauſe it was not — ed in the | perſon committed for the death of a man, might on an 
| commitment what was the ſpecies of Sir James Mont- | inqueſt taken by the. ſheriff, if he were found to have 
omery's treaſon, and theſe perſons are to be charged with | done the fat by miſadventure or ſe defendends, be main- 
= ſame ſpecies of treaſon, therefore the court held that | Tong by twelve. men, upon the writ de ponends in bal- 
they were bailiable. Comb, 343- tum ; but this ſeems obſolete at this day. Co. Bail and 
An inditment was found againſt B. at the ſeſſions at Mainpriſe, c. 10. 2 Hawk, P. C. 93. 1 Hawk, P: C. 
N. for petty treaſon; and murder of her huſband ; ſhe was | 56. | 
brought to the bar, and moved to be bailed, and it ap- | 2dly, By writ of. mainpriſe, which of late has been 
pearing upon affidavits of the fats, that- the proſecution [difuſed, but ſeems ſtill in force, and may be brought by 
'was malicious, and nothing being done, cither upon:this | perſons bailable, as thoſe who are impriſoned for a light 
inditment , or the corener's inqueſt, and the man+being | ſuſpicion of felony, or indied of larceny, before t 
dead above a year, ſhe was bailed. 5 Med. 323- ſteward of a leet, or of a treſpaſs before Juſtice of the 
The Lord Mohun having been: bailed by Zolt Ch. ]. | peace, &c. Regi/ter 269. H. P. C. 103, 104. 2 Hawh. 
appeared upon the laſt day of the term ;. and he being | P, C. 93. 
in court, it was prayed that he ſtand committed, there | 3dly, "That of homine. replegiands, whereon if he retum 
being an indifiment of muraer found againſt him: by the | tharthe phintiff is effvigned, he may by capias of wither- 
rand jury ; this was oppoſed by his counſel, becauſe he |zram impriſon the defendant, whether he be a peer or com- 
Folng baited by the Ch. J. and he —__ all the infor- | moner, till the plaintiff ſhall be replevied. F. N. B. 66 
mations before him, and the ſame witnefles being ſworn |. Regiſt. 78, 79. | 
upon the indiQtment as upon the 07 ay before the | It ſeems clear,.that wherever Juſtices of the peace have 
' coroner, there would be the ſame reaſon for him to ſtand | pawer to hear. and determine any offence which is b: 
upon the firſt bail, as there was at firſt to admit him: to | able within the ſtatute of //:m. 1. any one of ſuch Juſtices 
Bail ; but it was anſwered, that there would be a difference |\ſeems conſequently to have power to bail any perſon 18- 
 bctween an inquifition found before a Cor ener, where the | difted at the ſeſſions for ſuch offence, becauſe every ſuc 
depoſitions are in writing, and examinable, and an in- | Juſtice is a Judge of the court which is - to determine it. 
diftment for murder, F pros before- a grand jury where the | H. P. C. 105. Cote, Bail and Miainpriſe, cap. 6- 
exidence is ſecret, and.they are ſworn not to diſcover it ; | 347. 2 Hawk. P.C. 103. TT | 
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| Aid) every Juſtice, of the, peace. has, a diſcs 
power of adraitting perſons. to bail who. haye given a dan 
gerous wound... 2 Haw, Þ 14 £9" | 


'. GC: LO. 1633  I@ 1 a * 7 
? Butthe power of Juſtices,of admjtting'to bait, is chiefly 
ated by aQs of. parliament; to :whiclk purpos it! i 
 retined/by 1 R.| 3.cap-13+ © Fhat.divers perſons. had heen 
daily arreſted and impr1 ned for ſuſpicion of felony, forge - 
time. of malice, and ſometime of a light ſuſpicion, agd'6o 
bkeptin priſon: without: bail 'or mainpriſe, to/ their 
vexation and trouble ; and thereupon it is enacted, 
exery- Juſtice of the peace in .every hire, city, or town, 
may by his or. their diſeretion let ſuch, priſoners and per- 
ſans-{o arreſted to bail or mainpriſe, in like form as though 
the ſame - priſoners. or- perſons were indicted chereob'of 
. record +before the ſame Juſtices at their feſhods.? © | 
But this ſtatute, ſv far, as it gives ſuch power to a fingle| 
Juſtice, is repealed by 3 Hen. 7. cap. 3. whict enacteth, 
&, That Juſtices ofthe, peace, ori two of them-atahe leaſt, 
whereof one to be of. | 
perſon mainpernable by law, to-their next general-ſefſions,, 
or-to- the next general goal-delivery, as well within fran-, 
chifes as without-; and that the ſame Juſtices, 'or one 'of 
them, ſhall.certify the. ſame to ſuch, ſeflions'or goal-deli- 
very, On pain of gofe*:;: 24 +1 017 oo te | | 
But theſe ſtatutes have been often abuſed, by Juſtices: 
of the peace bailing perſons in the name of two Juſtices, 
.where-one only was. preſent, and for: offences not bailable ; 
therefore, | | Tak 3 
- It is enafted! by 1 & 2Ph. & Adar. cap. 13. & That) 
no; Juſtice ſhall bail any. perſon, for offences declared to'be, 
icrepleviſable by //efm. 1: and that no perſon arreſted. 
for manſlaughter. or felony, or ſuſpicion: thereof, / ſhall be 
let to bail or mainpriſe by any Juſtices of the peace, if it 
be not in open ſeſſions, except it be by two Juſtices at the 


OT —— @—* ooo 


leaſt, and one to: be of the quorum, and the ſame Juſtices | 


to. be preſent together at the time'z which ailment or 
mainpriſe they ſhall certify 'in writing, ſubſcribed or 
ſigned by them 'at the next al goal-deliveryz and. 
ſuch Juſtices, before ſuch bailment for folowy, ſhall take. 
the examination of the priſoner, and the information of. 
them that bring him, of the fa&t and circumſtances thereof, 
and ſhall put in writing ſo much. thereof as ſhall be ma-; 
terial, before they make the bailment, and ſhall certify. 
ſuch examination and bailment to the next- general goal-, 
delivery, and ſhall have authority to- bind all ſuch by re- 
 eognizance or obligation, as declare any thing” material 
to prove the. ſaid offences, to appear at 'the' next genera] 
 goal-delivery, and to give evidence, &c. ' and Qhall) 
certify the ſaid evidence and bonds, &@c, before the time 
of the trial; and if any Juſtice of quorum ſhall offend 
againſt this a, he ſhall be fined in diſcretion by the 


Juſtices of qoal-detivesy,  on-proof' by examination before; 
them, tc. But it 1s provided, That-Juſtices'in Afidakſex, 


and. in. cities, bor , and towns corporatey ſhall haye 


_= 
authority to. bail priſoners in. ſuch mariner-as'was before; | C 


accuſtomed, and alſo ſhalt ake exammation and” bonds' as 
 afazefaid, upon every bailment-bond- and examination at 

the next general gaol-delizery:? '/ [1 1 | 
- The avthority given to one Juſtice of the peace by! 


4 Ric, 3. to admit perſons 'to bail for \felony, being 'Te- 
led by 3 #. 75. and's &2'Ph. & Mar: one Juſtice” of 


: 


"4 


Far [of 


quorum; have power to'bail any | 


BAY... 
It; ig cleats; that, Juſtices of. the peace, 
4 appcaring to. be-ao- higher an 
maan ef 37 and: much madre: /if:it appear 


a ighe 40N , On ; I} 
offence: than 


þ 
D 


4 40 amenn to-no more thankomicide by milidventure; or 


in ſelf-defence; byt the Juſtites-ought- to tis cautious the 
| 6ffence. docs, not amount to thurder =o that there be, ro 
violent, preſugaptions thatothe patt yu dittivhe, fats for. if any 
"ſuch appeaty.'the:party qught. = tobe _ though the 
mare that homicide by miſadyen- 

-or ſelf-defence.'! 2, Gott: Þ; TC: rage Reb: Rep. 
» Ort I &»\” Lamb. 346. 02 Taft, 


fl *..C:g9s T 
4 9d Hed nem of 301 +1575; 
the reſtraint 


34-4 5d baodng 
- 1 Juflices:of :goakdelivety: nof:being withinl 

of-the; ſtatute of /#eltrn. 2: hall perfods convicted be- 
fore them of homicide; by. mi netute, 'or! ſelf-defence, 
the; - better. to- (enable; themi:to purchaſe (thei pardooy. 
:Cromp. 154. @. HPC. 10a; Þ. Ne B46. $P4CT 
3 LIBRE > 4 632A ; 3 RL ew %a 
..: Alfe it ſeemy; that jy d may baik'a/ 


1 G08 Ar% 1 
i{@etion"they perſon 
convicted before thera. pf.manflaiiybter,-upari\ſpedial .cir- 
cumſtances,»as if. the evidentes/ again} bio: were fight, 
-or.,i4. ;he had), 'o hs jarddn.;; bf P;: Ct rout. 
Cromp. F930 h '1 I TT LADESS 4 DOT: TT% © a T2401 F | 
Alſo. it; an appellee. plead -ari excommmunication in dif- 
ability of 'the plainti it ſcetis:they way bail him till the 
plaintiff (ball be. abſolved:; - for) otherwiſe | the / appellee 
might lie in priſon for ever; withoutshawng any; oppor- 
wo cy cotning! to- his! trial. 1:2 Hawk. /P. C. I. 
I a4, 0N,, '. 1115; s* L586 LEO 
| And whereas ſuch Jiſhices have: it * 9g 
to: bail, it (eenis that hey db-itaftertheir ſeſhons is 
over,' as well as during their ſciſions, 2 Hawk P. C, 
4 ONERIENt Oo or Wore. 


The court of - King's Bench: bythe plenitude of its 
powers. may in diſcretion admit perſpas/:to:. bail,” though 
'ChmMCUtted by other courts! for crimes:ack-bailable by thoſe 
courts, on condidenativa of the':nature and circumſtances 
of. the caſe..  Vaugh..xg9;. 6 Mod: 93. 12H; P:C112:; 
- But, here -it- im uſt becobſerved; that with 'reſpe& 1o-the 
nature. of the ofence, although this conrt:isnot tied down 
. by. the. rules preſcribed byic: tat of iefm:! ir. yet it will 
in. diſcretion pay'a-due: regard; to. the-rutes/prefcribed by 
it, and nat adyig a perfor. to. bail who:is:expreſly declared 
1t6: be -jrreple vidable, without ſame: particular circumſtances 
ar bis favour. i2:Jnff. 18 5,186; 289.) A. P.-C. 108. 
1 Reo 61.7 3 Bul&'i14.: :2\Hawk, PC. 113,114. 
Sg; «4 14: ;MAMC) 4v15W - Ay 1 AG ; { 
And Greface it.a perſon be attainted of felony, or 
Cp by wer ng _ Ren or nota- 
ciouſly-gui [txeaſon or manſlaughter,” &c; by his own 
faves "Jr uo rar gr 18'not tq ur to bail 
without ſome ſpecial: motive to induce! the court to grant 
it. Kehnge: go. , Dyer 79. ' 1 Buift: 87: | 2 Hawk, P. 


. As\'where .a perſon taken by a capias wtlagatum on an 
.appcal "of felony, by the-name of .F. 8. gentleman, pleads 
that bis name-is' F. 8, yeoman, and not gentleman, and 
fo be is not the ſame perſon that was outlawed ; in which 
| caſe, _—_— in diſcretion gay bail im _ until the 
plea be determined, 'it appears nat whether: he were 
.perſoacintended 'or''not; | > Hawk: P.C. 114. — 
+ | So if a'man'is convicted/of felony upon evidence, by 
which it plainly'appears | to-the court, that he js' not gui 
of it 3 'in{ which caſe- even the Juſtices of goal-delivery 
"may bail him. Cromp. Fuftice 154. 2 Hawk, CP. 114. 
: where! a proſecution is unreaſonably delayed; or 
where! the priſqner may- be in | danger: of -lpfing: his" life, 
.cidher by! famine-' ori dangerous/'diſtemper,/ Wc unleſs he 
.be hailed. - '5 I4ed. 435" x 8:4,"98; 4 Bulff- $55 Palm, 
:58B.'' 3) Keb.) 305; : 4 22: -: oro Face. 356. Co. Lit. 


'28 999325 (4 SST 3.2 28 RIS; 1:46 9 165 

- The court of King's'Bench hath always admitted per- 
ſons 1a bail inipriſaned by the' King's ſpecial command, or 
by order of the /privy-council, w. the' commitments 
.exprefled the:crimg or 'caufe foriwhich the patty-was com- 
mingg,,c0 the like circumſtances, on-which in. diſcretion 


GT ence; aaount ;.tq», mo. 
| 


TY - fo; Mt - 


power to admi 


= 


| 


6! $8461] 7:2; 
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2 peace cannot admit perſons'to bail, '\unleſs'/it be for-an 
attence, direQly tending tothe breach of the peace, the 
reitraint! whereof is the chief and 'of bis office; or for 'an 
offence by ſtatute put under the conufance of one Juſtice, 
y for aw offence indiftable at the ſeſſions. ' '2' Hawk. P, 

« log. _- Þ Ay 58 
- -But though, the ſtature of Ph. & Mar. has! preſetibed 
the ſtatute of J#efm: x. as a pattern for Juſtices 't6 follow| 
an relation to. bail, and it therefore follows, ' that 'a perſon 
under an aGQuual arreſt for any crime, declared tobe ivre- 
Pleviſable by that aEt cannot be baile by: any Juſtice; 
- yet if a per{an_ at large-be only accuſed! of fuch cvime on| 
« ſlight ſuſpicion, before a Juſtice of the peace, it ſeems 
hat the Juſtice: ought not to commit him, but ought to 
'take rngy from him to appear before a proper coupt.. 
2 Hawk, */Q.-105.- 2 3 TeÞ6H Tin 0 rh 2% 1 
- Alloithe fiatate'of -2 & 2 Ph. & Mar. expreſly 'men 
toning the: bailing of -pe S 1 
" . Vot. 1, N® 22, 


xſons-for manſlaughter;/as well ; | 


3t- grant bail * on 'other ' commitments. 5 Med.' 78. | 
v:84d.:243:; Patyle 5598 =O ID a 7 
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But it was formerly | holden by many, and at length 
adjudged in Sir Fohn Corbet's eaſe, that perſons' commit- 
red by the ſpecial command of the King, ſignified by war- 
rant fromthe Lords of the privy-council; were not bailable 
without the King's conſent, unleſs there appeared ſome ex- 
traordinary circumſtances in the caſe, 'it beingito be pre-/ 


 ſamed' that the King would not exert” his:precogative in' 


ſach a manner, without ſome good reaſon for'the ſafety of 
the ſtate, not fit to be divulged; but this being' thought 
to be a great ſtrain of the'prerogative, and to make the' 
liberty of: the ſubjeQ precarious, and contrary to the pur- 
port of Magna Charta, ' and many other ſtatutes, which 
declared, that no man ſhall be impriſoned but by 'due 
proceſs of law, &c. occaſioned the petition of rights 13 
Car. 1. and the 16 Car.'1, cap. 10. by which it ſeems 
now eſtabliſhed, that where commitments by 'the 'privy 
council do not with convenient certainty expreſs the crime 
alledged againſt the party, he _ to be bailed. 33 
Hen. 6, 28. b. 1 And. 298, 1 Rol. Rep. 1 34» 192, "y 
Con. Moor 829. 1 And. 158. F.N.B. 66. ' 8. P.C. 
72. | See Ruſhworth's Collefttons, _ $. fo. 458-0 
The great regard which is fo juſtly due, and which 
has always been paid to the proceedingy of either houſe of 
rliament, who are the guardians of the liberty of the 
ubjet, make it ſomewhat doubtful in what caſes the 
court of King's Bench will diſcharge or bail a perſon 
committed by either of thoſe houſes. See Cro. Car. 507. 
579, 593-. 2 Hawk. P. C. 110. | ; | 
Hoes no precedent can be found, where the court 
of King's Bench has bailed a priſoner, ſitting the par- 
liament, on a commitment, which on the return of 
it ſtands indifferent whether it be ſtrictly legal or not. 
2 Hawhk. P. C. 110. ' | | 
And therefore in the Lord Shafteſbury's caſe, who upon 
his habeas corpus in the King's Bench was'returned to have 
been committed by the houſe of lords, for 'a high con-' 
tempt committed againſt the houſe ; the court would not 


take notice of any exceptions againſt the' form of the com-! 


mitment ; as that it was too general, and. did not expreſs 
the-nature of the contempt, or in what place it was com- 
mitted, ©. for that it ſhall be preſumed that it was ſuch, 
for which the Lords might lawfully make ſuch an order, 
and no other court ſhall preſcribe to them in what form 
they ought to make it. 1 Mod. 144, 145, &c. | + 
But a perſon committed for a contempt by the order 
of either houſe of parliament, may be diſcharged by the 
court of King's Bench aſter a diſſolution or prorogation of 
the parliament, whether he were committed during the 
ſeſſions or afterwards z for that all the orders of parliament 
are determined by a diffolution or prorogation, and all 
matters before either houſe muſt be commenced a-new at 


the next parliament, except only in: the caſe of a writ of . 


error ; and if the ſubjeCt ſhould be deprived of his liberty 
till the next parliament, which perhaps may not meet 
again in many years, no one could fay when his impri- 
ſonment would end. 2 Hawk. P. C. 111. ' x Keb. 871, 
887, 889. 1 Sid 245. 1 Lev. 165. 1 Med. 155, 157. 

And though the court. of King's Bench may in their 
diſcretion bail a lord upon an impeachment of high trea- 
ſon, after a diflolution or prorogation of the parliament, 
yet may they refuſe it, not as a matter out of their power, 
but as a thing which they are not bound to do, and im- 
proper on conſideration of the whole circumſtances of the 
affair. Raym. Jor. Lord Stafford's caſe. 

The Earl of bafteſtu was impeached for being recon- 
ciled to the church of ' Fro by the convention that was 
turned into a parliament 1 }. & 14. and lay in the Tower 
till the next parliament, which being adjourned for two 
months, he moved to be diſcharged on the act of oblivion, 
wherein neither his crime nor his perſon were excepted, 
but clearly within the aft of pardon ; the court held, that 
it ſhould be pleaded with proper averments, which could 
not be done here, becauſe there was nothing; before the 
court upon which to ground ſuch plea ; and that as to the 
bailing him, this being a ſhort adjournment, the applica- 
tion for that purpoſe ſhould be to the. parliament. Carth. 
131, £32. 1 Shows, To OTTITET ok 

ln former days, and particularly. at the time when Sir 
Edword Coke was Chief Juſtice, ſeveral perſons cemmitted 


'B A I 
to the Fleet by the Lord Chancellor, were bailed by the 
court of King's Bench, upon exception to the generality 
of the form of the commitments. 1 New Abr. 225, 
{'* Alſo one Glanvil, who was generally committed þ 
the command of the Lord Chancellor; without ſetting 
any cauſe.of ſyuch-command, ſeems to' have been bailed, 
examination of the merits of the' decree, for dif. 
| obeying whereof be was in- truth committed ; whereby it 
appeared that the decree related' to a matter before ad. 
-Judged at the Common law ; which was thought contrary 
to the purport of 27 Ed. 3. cap. r. and 4 Hen. 4. cap. 23, 
But this proceeding being reſented by the Lord Chancellor, 
the ſaid Glanvil was afterwards recommitted by 'him for 
the ſame matter, and yet was afterwards on another hq- 
beas corpus bailed the ſecond time by. the court of King'g 
Bench. 1 Rel. Rep. 111, 219. oor 838, 2 Bui 
301. Cro. Fac. 343. 3 Bulfl. 115. 1 Rol. Rep, 
But. as there have been no ſuch proceedings of late da 


moved 'the force of theſe reſolutions, eſpecially as it is now 


| eſtabliſhed, that a court of equity can give relief after x 


Judgment at law ; for otherwiſe it would have no power 
of moderating the rigour of the law, it being in many caſes 

very doubtful what the law is before it be determined; the 

ſuperior courts therefore will put the moſt favourable con- 

{truction on one another's proceedin Ss, and not intend 

BY they acted beyond their juriſdiction, - 2 Hawk, P, 
- I1l1, I12, 

The court of King's Bench having the ſupreme con- 
| trol of all inferior courts, "may in diſcretion admit per- 
fons.to bail committed by ſuch courts, upon conſideration 
of the whole circumftance of the caſe ; as the length of 
the impriſonment, the enormity, or dangerous tendency, 
or notoriety, or ſmall conſequence of the offence, or ob- 
ſtinacy of the offender, or the dignity of the court by 
which he was committed, and other ſuch like circum- 
ſtances ; of which the court will. receive information by 
ſuggeſtion or affidavit, being conſiſtent with the return 
; = habeas corpus. Vaugh. 157: 6 Med. 53. 2 Hawk, 
Co Uo 1126 1H. 3473 

The courts of Common Pleas and Exchequer, at any 
time during term, and: the Chancery, either in term or 
vacation, may by the Common law award a habeas corpus 
for any. perſon committed for a crime under the degree 
of felony or treaſon ; and thereupon diſcharge bim, if it 
ſhall plainly appear by the return that the-commitment 
was illegal, or bail him if it ſhall appear doubtful. 2 rf 


9h 81, 3 Leon, 18. 2 Jones 13, 14. 2 Mad. 
198. nin: TW. * ah ; 

. Of ſufficient, inſufficient, and exceſſrue bail. 

© perion ſhall be bailed for feloay by leſs than two, 
and it 18 fajd-not to be uſual for the King's Bench to bail 
a man ol a habeas corpus, on a commitment for treaſon 
or felony, without four ſureties z the ſum in which the 
ſureties are to be bound, ought to be never leſs than 401. 
for a capital crime z but it may be higher in diſcretion, 
on conſideration of the ability and quality of the priſoner, 
and the nature of the offence ; and the ſureties may be 
examined on oath concerning their ſufficiency, by him 
| that takes the bail ; and if a'perſon; be bailed by inſufh- 
cient ſureties, he may be required either by him who took 
the bail, or by any other, who hath power to bail him, 
to find better ſureties, and on his refuſal may be commit- 
ted ; ſor inſufficient ſureties are as none, 2 Hawk, P. C- 
88. H.P.C, 97. 

But Juſtices muſt take care, that under pretence of de- 
manding ſufficient ſurety, they do not make fo exceſſive 
a demand, as in effect amounts to a denial of bail; for 
this is looked upon as a great grievance, and is complain 
of as ſuch by 1 W. & AM. eff: 2. by which it is declared, 
that exceſſive bail ought not to be required, 2 Hawk. P. 
If the party bailed by inſufficient ſureties, do not ap- 
appear according to the condition of the recognizance, 


aſſize ; but if he appear, it ſeems that the perſon who 


|bailee kim is excuſed. 8. P,C. 333. H. P. C.97- BY 


Juſtice, &c, who bailed him is fineable by the Juſtices of 


the diſuſe of them has certainly lefſened, if not wholly res 


3s 55» Ol5. 4 Inft. 290: Vaugh. 154. 2 And. 297. 


| 
| 
| 
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By the declaration of rights, I, Will. fefſ. 2. cap» 2 x» 
ceſlive bail ought not to be required. | 


Of granting bail where it ought to be denied, and de- 
by 4 ere it onght to be LEY beDERe 
"The bailing a perſon not bailable by law, is puniſhable 
at Common Law, as a negligent eſcape, or as an offence 
againſt the ſeveral following ſtatutes. 2 Hawht. P. C. $9. 

By the ſtatute of Weſim. 1. cap. 15. it is enafted, 
« That if the ſheriff or any other let any go at large by 
ſurety that 18 not repleviſable, if he be ſheriff or conſta- 
ble, or any other bailiff of fee, which hath keeping of 
priſons, and be thercof attainted, he ſhall loſe his fee and 
office for ever z and if the under-ſheriff, conſtable, or bai- 
liff of ſuch as bave fee for keeping of priſons, do it con- 


trary to the will of his lord, or any other bailiff, being 


not in fee, they ſhall have three years impriſonment, and 
make fine at the King's pleaſure.” _ , 

Alſo it is enafted by 27 Ed. 1. (commonly called the 
ſtatute de finibus Jevatic} cap. 3 ** That the Juſtices aſ- 
ligned to take afliſes, &c. when they deliver the gaols, 
ic. ſhall enquire if ſheriffs, or any. other, have let out 
by replevin priſoners not repleviſable, or have offended in 
any thing contrary to the form of the ſaid ſtatute of 

{/im. 1. and whom they ſhall find guilty, they ſhall 
chaſten and puniſh in all na according to the form of 
the ſaid ſtatute.” | bY 

And it is farther enated by 4 E. 3. cap. 2. ** That 
at the time of the aſſignment of keepers of the peace, 
mention ſhall be made, that ſuch as ſhall be indited or 
taken by them, ſhall not be let to mainpriſe by the ſhe- 
rifs, nor by none other miniſters, if they be not main- 

able by law, nor that none who are indifted ſhall 
delivered but by the Common Law; and that the Juſ- 
tices aſſigned to deliver gaols, ſhall have power to enquire 
of ſheriffs, gaolers, and others, in whoſe ward ſuch per- 
ſons indited ſhall be, if they make deliverance, or let to 
mainpriſe any ſo indiCted, which be not mainpernable, 
and to puniſh the ſaid try) a and others, if they 
do any thing againſt the ſaid act.” | | 

And it is enaQted by 1 & 2 P. & M. cap. I3- &« 'That 
no Juſtice or Juſtices of the peace ſhall let to bail or main- 
priſe any perſon. or perſons, which for any offence or 
offences by them or any of them committed, be declared 
not to be repleviſed or bailed, or be forbidden to be reple- 
viſed or bailed by the above mentioned ſtatute of W/m. 1. 
cap. 15, and that the Juſtices of gaol-delivery of the place 
where ſuch Juſtices of the peace ſhall be guilty of ſuch 
offence, upon due proof. thereof, by examination before 
them, ſhall for every ſuch offence ſet ſuch fine on ever 
ſuch Juſtice, as the ſame Juſtices of gaok-delivery ſhall 
think meet,” 

Juſtices of the peace, before they bail a man under 
commitment, muſt at their peril inform. themſelyes of 
the cauſe for which he was committed ; for if he were 
in truth committed for a cauſe not bailable by law, it- is 
no excuſe that they did not know that he was committed 
for ſuch cauſe. Poph. 96. Dalt. c. 114. 2 Hawk. P.C. 


It is clearly agreed to be an offence by the Common 

w, as well as by Statute, and puniſhable by. indict- 
ment, as well as by aCtion, to deny or delay, or obſtruRt 
bail where it ought.to be granted. 14 H. 7. 7. H.P.C. 
97+ Dalt. 114. 2 Hawk. P.C. go. y 

But it ſeems alſo clear, that he who has power to bail 
another, is not bound to demand of him to find ſureties, 
and to forbear commiting him till he ſhall refuſe to find 
them, but may well-juſtify his commitment, unleſs the 
party himſelf ſhall offer his ſureties. , P. C. 97. 2 
Hawk, P. C. 90. Ne ESTAS Sy 

The principal ſtatutes relating to this offence, are the 
above mentioned ſtatute of W:ftm 1. cap. I5. and the 

tute De finibus, cap. J- and 31 Car. 2. cap, 2. com- 
monly called the Habeas Corpus act ; by the firſt whereof 
t 18 enaCted, * That if any with-hold priſoners repleviſable 
aſter that they have offered ſufficient ſurety, he ſhall pay 
a grievous amercement to the King ; and if he -take any 
reward for the deliverance of ſuch, be ſhall pay; double to 


than perſons convict or in execution by 1 


— 
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_ And by the latter of the ſaid flatutes it is enaQed, 


<«« That Juſtices of afliſe ſhall enquire if ſheriffs, or any 


meas) offended in any thing contrary to the ſaid ſta- 
tute. of 4 oy and whom. they ſhall find: guilty, they 
ſhall_puniſh i 

ſaid ſtatute. | 
5: Of Lail b writ of habess corpus | " 


bail cannot. otherwiſe. be: obrainedy {the low hath - 


provided a remedy in moſt caſes by the habeas corpus att, 
0 $9r; e. $ 22 bob'F 1 ; 

y this aCt it is recited, ** TT delays had been 
uſed by ſheriffs, gaolers, and other &. "emo to whoſe cuſ> 
tody the King's ſubjeAts had been committed for criminal, 
or ſuppoſed criminal matters, in making/return of writs 
of habeas corpus, or by ſtanding out an ales and pluri-s, 
and ſometimes more ; and by vtber ſhifts to- avoid their 
yielding obedience to ſuch writs, contrary to their: duty 
and the known laws of the land ; whereby many ſubjects 
had been detained in priſon. in ſuch caſes, where by Jaw 
x were | bailable, &'c. And thereupon it is enatted, 
<< That whereſoever any perſon ſhall bring a habeas 
corpus direAed to any perſon whatſoever, for any perſon 
in his cuſtody, and the ſaid writ ſhall be ſerved upon the 
faid officer, or leſt at the gaol or priſon with any of the 
under-officers, under-keepers, or deputy of the ſaid officers, 
or eager, or deputies z the officer, &c. ſhall within three 
days after ſuch ſervice thereof (unleſs the commitment were 


for treaſon or felony, plainly and ſpecially exprefſed in the 


warrant of commitment), upon payment or tender of the 
charges of bringing the ſaid priſoner, to be aſcertained by 
the Tudg: or court that awarded the ſame, and endorſed 
on the ſaid writ, not exceeding 124d. per milez and on 
ſecurity given by his. own bond, to. pay the charges of 
carrying back the priſener, if he: ſhould be' remanded z 
and that he will not make any eſcape by' the way, make 
return of ſuch writ, and bring, or cauſe to be brought, the 
body. of the party ſo committed -or - reſtrained; unto or 
before the Lord Chancellor or Lord Keeper, or the Judges 
or Barons of the court from which the ſaid. writ ſhall ifſue, 
or ſuch other perfons before whom the ſaid writ is made 
returnable, according to the command thereof ; and ſhall 
then likewiſe certify the true cauſes of his detainer or im- 
priſonment, unleſs.the commitment-be in a place; beyond 
twenty. miles diſtant, &c. and-if beyond the diſtance of 
twenty, and not above one hundred miles, then within 
the ſpace of ten days z and if ;beyond the diſtance of. one 
hundred miles, then within the ſpace of twenty days.” 
And it is farther enafted, ſoft. 3. ©, That all-ſuch 
writs ſhall be marked in this manner, per /tatutum trice» 


fomo primo Caroli fecundi regis, and ſhall be ngnes by the 
on 


perſon._that awards the ſame; and if any perion ſhall be 
or ſtand committed or detained as aforeſaid, for any crime, 
unleſs for treaſon or felony, plainly exprefſed-in the war- 
rant..of commitment, in the vacation time, it ſhall be 
lawful for ſuch perſon ſo committed” or. detained (other 

| egal proceſs) or 
any one in his behalf, to complain to the Lord Chancellor 
or Lord Keeper, or any Juſtice of either Bench, or Baron 


| of the Exchequer, of the degree of the coif z and the ſaid 


Lord Chancellor, &c. Juſtice, or Baron, on view of the 


| copy of the warrant of the. commitment, or otherwiſe on 


oath that it was denied, are authoriſed and required,; on 
requeſt in writing, by ſuch perſon, or any in his behalf, 


atteſted and ſubſcribed by two witneſſes, who were preſent 


at the delivery of the ſame, to grant a babeas corpus under 
the ſeal of the court, whereof he ſhall be one of the Judges, 
to be direfted to the officer in whoſe cuſtody,the par 
ſhall be, returnable immediaf} before'the ſaid Lord Chan- 
cellor, &c, Juſtice, or Baron.z; and on-ſervice thereof, , as 
aforeſaid, the officer, &c.:in whoſe cuſtody. the party is, 
ſhall within the times reſpeQtively before limited, - briog 
him before the ſaid Lord Chancellor, Juſtice, or Baron be- 
fore whom the writ is returnable z_ and. in caſe, of his ab- 
ſence, before'any other of them, with the return of ſuch 


o 
o 


[ 


| 


writ, and the true cauſe of the commitment aud _ | 


the priſoners aud ſhall alſo be in the great mercy of the 


) in all things according-to the: form of the 
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and thereupon, within two days: after the party-ſhall"be 
brought hats hem, the ſaid Lord Chancellor, Juſticey or 
Baron, before whom' the 'priſoner ſhall be' brought, as 


| 


aforeſaid, ſhall diſcharge the ſaid prifoner-from his impri-- 


ſonment, taking his recognizance with one'or more ſure- 
ties, in any ſum; according to their diſcretion, having re- 
yoo to the quality of the priſoner, and nature of the of- 
ence, for his appearance in the King's Bench the' term 


following, or in ſuch other court wherein the offence is 


—_ cognizable, as the cafe ſhall require, and then 
ceftify the ſaid writ, with the return thereof, and 
the recognizance into ſuch court, unleſs it be made appear 
to the ſaid Lord Chancellor, &:. that the party ſo com- 
mitted is detained upon a legal proceſs, or order, or 
warrant, out of ſome court that hath juriſdiftion of cri- 
minal matters, or by ſome warrant ſigned and ſealed with 
the hand and ſeal of any of ſaid Juſtices or Barons, or ſome 
Juſtice or Juſtices of the peace, for ſuch matters or offences 
for which by !aw the priſoner is not bailable.” 

But it is provided, ſeft. 4. ** That if any perſon ſhall 
have wilfully negleCted,. by the ſpace of two whole terms 
aſter his impriſonment, to pray a habeas corpus for his en- 
largement, he ſhall not have a habeos corpus to be granted 
in vacation time, in purſuance of this a&,” | 

And it is farther enafied, ſet?. 5. Phat if any officer, 

Ef. ſhall negle&t or reſuſe to make the returns afore- 
ſaid, or to bring the body of the priſoner, according to 
the command of the writ, within, the reſpeQive times 
aforefaid, or ſhall not within fix hours after demand, de- 
liver a true copy of the commitment, tc. he ſhall forfeit 
for the firſt offence 100/. for the ſecond 2c07. and be 
made incapable to hold his office,” 

And it is farther enafted, ſet. 6. ** That no perſon 
who ſhall be ſet at large upon any habeas corpus, ſhall be 
again impriſoned for the ſame offence,”by any perſon what- 
ſoever, other than by the legal order and proceſs of ſuch 
court wherein he ſhall be bound by recognizance to appear, 
yr _ court having juriſdiftion of the cauſe, on pain 
of goo 1. 

Ind it is farther enafted, ſef7. 7, © That if. any per- 


ſon, who ſhall be committed for treaſon or felony, plainly 


and ſpecially exprefſed in the warrant of: commitment, | 


upon his prayer or petition in open court, the firſt week 
of the term, or the firſt day of the ſeſſions of oyer and 
terminer, or general gaol-delivery, to be brought to his 
trial, ſhall not be mdied ſome time in the next term, 
ſeſſions of oyer and terminer, or general gaol-delivery, after 
ſuch commitment, the Juſtices of the ſaid courts ſhall, 
upon motion in open court, the laſt day of the term or ſef- 
fions, ſet at liberty the priſoner upon bail ; unlefs it appear 
upon oath, that the witneſſes for the King could not be 
| produced the faid term, &c. and if ſuch | pom > upon his 
prayer, &c. ſhall not be indied and tried the ſecond term 
' or {eſſhons, he ſhall be diſcharged from his impriſonment.” 
And it is farther enatted, ſet, xo. ** That it ſhall be 
lawful for any priſoner, as aforefaid, to move and obtain 
his habeas corpus, as well out of the Chancery or Ex- 
"chequer, as the King's Bench or Common Pleas ; and 
'if the faid Lord Chancellor or Lord Keeper, or any Judge 
or Judges, Baron or Barons, for the time being, of the 
\degree of the coif, of any of the courts aforefaid, in the 
-vacation time, upon view of the copy of a warrant of 
-commitment or detainer, or on oath made that ſuch copy 
'was denied, ſhall deny atiy writ of habeas corpus by this 
\aCt required to be granted, being moved for as aforeſaid, 
week bm ſeverally forſeit to the party grieved the ſum of 
- £OO 0 | , 6 | | 
? But it is provided, ſeft. 18, © That after the affiſes pro- 
-claimed for that county where the prifoner is detained, no 
'perſon ſhall be removed from the common pavl upon any 
habeas corpres granted in purſuance of this #4 3 but upon 
Tuch habeas corpus ſhall be' brought before the Judge of 
-aſſtſe in open court, who thereupon ſhall do what to 
j uſtice ſhall appertain : Butt is provided rs 
par. 19. that after the aſſiſes are ended, any perſon de- 
tained may have his habeas corpus according to the direc- 
tion of this aft.” | 
Where a perſon aQtually prefent in court is bailed for 


a crime puniſhable with loſs of life or member, it ſeems | 


3 . 
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t6 be in the diferetion of the court to take reco nizange 
from each of the bail, either in a certain'ſum;, or ody for 
body, or both ways; however, ſuch recognizance of bg, 


for body, doth not make” the bait liable to the fame py. 
niſhment with the prifoner, but only to be fined, ©; 
2 Fones 210. 1 Lev. rob. r Sid. 211. 4 It. ing, 
ut for a crime of an inferior nature; it feem's that the 
recognizance ought to be only in a certain ſum of mo; 
and not' body for body. 2' Hewk. P. C. 115. | 
It was moved that the defendant might be bailed apy 
the hab. corp. aft, for want of proſecution within 'a tern, 
Per cur”, The grand ſeſſions held at Cheſter, where the 
cauſe ariſes, is im natute of a term, and if this prayer hat 
been emtered there, we might have bailed him (1pon mo- 
tion) the firft day of this term ; but 'the prayer being 
here upon the firſt' day, that can give him no advantage; 
the diſcretion of baiting, which the court had bufore, is 
now reſtrained by that act; and where it faith (witneſſes), 
yet if one feweſt only be fi#, it is within the a@; and 
the words of the aCt being (upon oath mate), an affidavi; 
was taken in court viva toce; but this was” afterwards 
waved, and the priſoner was bailed by the conſent of the 
Attorney-general- Comb. 6. | | 
C. was brought by hab. coyp. the laſt day of Mich. term, 
and prayed*to be difchargel' or bailed, having entered b!, 
pray:r the fir/t day of Trin. term laft, ang was indifted in 
that term ; and now this term was indiftt'd again for the 
ſame ſpecies of treaſon, but never tried on either of them, 
The Attorney-general infiſted, that the f/f? indifmemn 
was for a foreign treaſon, but the ſecont was for a tricſn 
im England ; but by Holt Ch. J. the commitment and 
both indietments are for the ſame ſpecies of treaſon, though the 
overt atis are differently laid; but the laff indifiment ares 
exattly with the commitment ; beſides, the prayer relates to 
the commitment ; fo that the party ought to be tried for 
the treaſon for which he is committed, within two terms; 
and the deſign of the att was to prevent 'a man's lying 
under an accuſation for treaſon, &c. above two terms; 


ey, 


| to which ZEyre']. agreed; but both declared they would 


givg no opinion in the caſe, but baited him- by virtue of 
thelr diſeretjonary power. '12 Md. 66.” 

The defendant was committed to Newgate by the privy- 
council, for aiding cl. D. ts eſcape out of the — Wir wheye 
he was committed for high treaſon; and being brought here 
by hab. corp. was bailed ; becauſe though the commitment 
- was for high treaſon, yet there was no proſecution, and a 
ſeſſions was paſl. t Sath. tog, © M6 Tk 

One committed for treafon or felony ought to enter 
his prayer the firft week of the term, er day of rhe ſeſſions 
next after his commitment, or he ſhall not have the be- 
nefit of the hab. corp. aft; but if* an 4 of parliament be 
made which takes away the power of baili/; F- a time, he 
need net then enter his prayer ; for that is thereby diſpenſed 
with ; but then he ought to 'enter it the firſt woek of ttt 
term, or day of the ſeſſions, after the expiration of that a 
of parliament ; and for watit thereof, the benefit of the 

ab. corp. aft was denied ; hut becauſe the defendant had 

been long in priſon, and his trial had been delayed, and 
affidavit was made that his Life was in danger, the coun 
bailed him. Tr Sa/k. 103, 104. h 

In an a for ſuſpen/ion of the hab. corp. aft of 31 Car-% 
cap, 2. were theſe words, viz. That na Fudge or Fuſtics 
hall bail or try, Ec. withaut leave. from the King, /12"'6 
by fix privy-counſellors, It was inſiſted, that the heb. 
corp. was not ſuſpended, nor is B. R. reſtrained by 
theſe words (Fudges or ( /fice ), becauſe the power and 
juriſdiQtion cannot be taken away but by plain and p*- 
tive words expreſſing the ſame, nor do they extend t0 
the Lord Chancellor, &c. ind that a ſtatute which deprives 
a. man of his liberty, ſhall not be conſtrued fo favourad 
as other aQs of parliament; and the caſes of Lord 414- 
bury, Fitzpatrick, and Sir J/il/'ztam Windham were cited, 
who were bailed during former ſuſpenſidns of this a 
But it was anſwered, that thoſe words mult certainly 'c- 
late to this court, becauſe before the a& of ſuſpenſion 
was, no Judge or Juſtice could bail for high treaſon, 3"! 
therefore thoſ. words muſt relate to this court, which 18 
cothipoſed -of Judges ;- that the Lord Aleſbury's caſe v3 


not paralle] to this, the hab. corp. being ſuſpended w7 
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:m, and them that were then committed on ſuſpicion, 
_ ba, or ale. "gg prattices, but not ſuch as were 
committed expre Sly for high treaſon ; that if the Judges 
are reſtrained, the court muſt be ſo too, becauſe: it 18 
compoſed of Judges ; and that it is to; be obſerved, that 


:« aft is penned in the moſt genera] words that could; be 
rr ad that the law-makers could. have no ather 


;ntention than to reſtrain. the Judges. from, bailing, either, | confi 
in or out of, court 3 and this ſeems to be the plain, con- | 


ſtruQion of the aCt 3 therefore if this. court. can_ neither 
bail the priſoners nor try them, it will be to. no purpoſe to 
nt our hab. corp. and ſo it was denied, and the rather 
Fecauſe it was denied in Layer”s caſe ; for the court would 
not try him till they had, an order from the King, as. the 
at direfts. 8 Mzd. g8, | | 
Sir William Wyndham was committed to the 'Tower for 
high treaſon by Mr. Secretary Stanhope, and. being now 
brought into court the third day before the end of the 
term, by the deputy lieutenant of the Tower, upon. a 
hab. corp. to him direCted, it was prayed by Mr. Serjeant 
Pengelly that the return to this writ might be filed. 


Viz, 
&« Fames Stanhope, Eſq. one of his Majeſty's moſt. 


honourable privy-council, and principal ſecre- 
tary of ſtate. 


Theſe are in bis Majefly's name to authoriſe and require 
you to receive into your cuflody the body of Sir William 
Wyndham, Bars. herewith ſent you for high-treaſon; and 
you are to keep him ſafe and cloſe, until he ſhall be delivered 
by due courſe of law ; and for your ſo doing this ſhall be your 
warrant, Given at Whitehall the 7th of Oftober, 1715. 


James Stanhope. 
To the lieutenant of the Tower of 


London, or his deputy.” 

Then Mr, Serjeant Pengelly inſiſted, that Sir JF. IF. 
ought to be admitted to bail upon this warrant of com- 
mitment by Mr, Secretary Stanhope, dated the 7th of Oc- 
tober laſt, and this becauſe of the length of time of his 
impriſonment, without any proſecution againſt him z that 
eight or nine months and four terms had intervened, and 
nothing done; that there was another inducement of | 

eat weight, in his apprehenſion, from the frame and 
orm of the warrant; and as to the generality of the 
commitment, beſides the ill ſtate and condition of his 
health, the danger his life would be expoſed to, without a 
proſecution ; that he had been there always ready to have 
anſwered any proſecution, or any thing that might have 
been objeCted againſt him, and nothing had been done by 
him to delay and protraCt the proſecution ; that Mr. At- 
torney-general had had four ful terms ; that Sir //, had 
omitted taking advantage of the hab. corp. aft, by not 
making his prayer the Firſt term aſter his commitment, 
which he might have done. Upon theſe circumſtances, 
where there had been a long default of proſecution, no- 
thing proceeded from Sir J/, J/. It was the right of 
every Engliſh ſubjeCt to pray to be admitted to. bail ;_ that 
every perſon committed for capital offences mult be tried 
m a convenient time, or in default of a proſecution, he 
ought to be diſcharged upon bail. All commitments be- 

re conviction were for ſafe cuſtody only, and the ſame 
rule of juſtice, the ſame adminiſtration of law that pu- 
niſhed offenders, provided for them a courſe to eaſe their 
wpriſonment, and to diſcharge themſelves from the im- 
Putation of their offence. 


_ That this court had full power, in theſe caſes, to bail ; 
it had been Exerciſed in ſeveral inſtances ; and would ob- 
ferve in general how this was at Common Law. It was 
the liberty of every perſon who was accuſed, though indi&t- 
ed of treaſon, or of any felony whatſoever, to be bailed upon 
good ſecurity ; fo that.a man was then bailable for bigh 
treaſon. Co. 2 Inſt. Ha. Pl. Cor. 99, 104. An accu- 


ſation was of no force to deprive a man of his liberty ; he 


was either bailable by the ſheriff 2x officio, or by the writ | 


homing replegiando ; but though the ſtatute of /Y:/im. 1. 


The return was read, and the warrant was as follows, | 


A 


x 
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and ; . yet it had- been. always held, that: the court 
. B. R, was excepred out. of this-aQt.-;\'The towns 
which it. bad at Common Law ftill- remained-; this" was 
agreed in bath the authorities before 'metitioned; and was 
confirmed. by conſtant, experience: | Hence it was that 


rep og 
of 


this, court was intruſted. with. the. liberty of: all- perſons 


whatſoever, ; they were.zo enquire 


nts the reaſons of the 
nement of any.perſon, I II 
That aſter this, in proceſs, of time, when commitments 
grew. mote frequent,and- general, the ſame conſtant ex- 
perience beld, good. ag.to the power of this court. - There 
were then commitments; by: the Council-board; the Star- 
chamber,, and, other; cqurts,. by the: immediate warrant 
and command, of .the- Kings: and by the lords and: others 
of his Majeſty's. privy-council; and- this was for ſome 
time, and, during. the/ reigns of King Fames 1. arid King 
Charles;T. it was in ſome: meaſure ſubmitted to. Then 
came the ſtatute of the x6 Car. 1. an. a made to | 
any of, theſe inconveniences ;. it was thereby (cap. 10.) 
provigels that. every. perſon ſo. committed, © reſtrained of 

is liberty, or ſuffering - impriſonment, upon demand or 
motion. made by his- counſe!, or other employed: by him 
ſor that purpoſe, unto the. Judges of the court of B. R. 
or. C. B. in open court, ſhould without delay, upon any 
pretence whatſoever, &c. have forthFith granted unto him 


a writ of habeas corpus ; then the act direted what was 


| 


to be done by the ſheriff or other officers upon this writ, 
and upon_ his making a return, and certifying the' true 
cauſe of the detainer and impriſonment, the court, within 
three days after ſuch.return made- and, delivered in open 
court, were to poered to examine and determine whether 
the cauſe of ſuch commitment, appearing upon the ſaid re- 
turn, were juſt and legal or not, and ſhould thereupon do 
what to juſtice ſhould appertain,, either by delivering, 
bailing, or remanding the priſoner ; ſo that upon this act, 
the remedy which the party bad, prevented any long delay. 
The cauſe of the impriſonment was to 'be juſt and legal, 
and this upon the form of the commitment, as well as upon 
the ſubſtance of it; and though the cauſe were juſt and le- 
gal, yet the court was obliged either to deliver or bail the 
party, if the warrant was not formal and good ; that by 
the expreſs words of this act it did not appear, that it was 
in their diſcretion either to diſcharge or bail, and this a&t 
did: not give the court any new power. FIN 
That before the habeas corpus att, 'there were inſtances 
of the court's enquiring into the'nature of the commit- 
ment, and letting the party to bail. 2 Sid. 179. Sir 
Rabert Pye's Caſe. The caſe was this : Sir R. Pye and 
Ma. Fincher, being committed to' the 'Tower, moved by 
their counſel for a habeas corpus 3 and this' being granted 
and returned, it was moved that they might be bailed, 
they having been a long time impriſoned, without any 
proſecution made againſt them. - And it was then faid b 


the court, that though they bath been impriſoned for ſu 


picion of treaſon, they could. not _ to bail them, in caſe 
the council of the commonwealth, that then was, did not 
proceed againſt them z, for it was the bicth-right of every 
ſubjeCt to be tried according to the law of the land, and 
ought not to periſh in priſon ; whereupon they were bailed. 
He ſaid, that a man ought not-to periſh under an accu» 
ſation or commitment. There was alſo Zach. Croftex's 
Caſe, 1 Keb. 305, 300. '' 1 Sid. 98. Trin. 14 Car. 2. 


The books ſay, that aſter he had been in the Tower, being 


cap. 15. which was my Ed. 1. took away this power 


of + bail ex officio, or upon the writ de homune 


O 23. 


| might be tried ; but it was 


committed there for bigh-treaſon by the lords of the coun- 
cil, March 23, 1660, he was brought into court upon an 
alias habeas corpus the beginning of that term ; and upon 
the King's Serjeant offering to indi him that term, he 
was- removed, and by .rule brought up the laſt "day of 
the term 3 and through the delay of the proſecution, and 
no indictment being againſt him, he was admitted to 
bail. That it was ſaid in Able, Corntwelling's Caſe was 
only by leagth of time ; ſo that in this caſe it appeared, 
that bailing of the party was the cevett of it. He faid, 
that there were later inſtances than theſe, where bail had 
been the event of a long impriſoument. Yates's Caſe, 
Hill. 2 W, & M. Shaw, 190, 191. B. R. Yates was 
committed to the priſon of, Hull for high-treaſon, and it 
was moved that he might-enter his prayer here, that he 
denied by'the court, becauſe. 
Yyy it | 
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- time, he was bailed. "Perſons muſt be tried in a reaſonable 


'by a commitment to Dover, Canterbury, or any place 


- months by way of puniſhment ; that this was a much 


| Jong time in priſon, and the King delaying to try him, 


Bi AI 


it muſt be at the aſſizes for the place z yet becauſe of the | court what the offence was, whether for high<=treaſun 


length of time to the aſlizes, it not being for that county 
till the ſummer, to'prevent his impriſonment during that 


time; and Sir Barth. Shower there inſiſted, that otherwiſe 


where the aflizes were but rare, a man might be a priſoner 
a year or two; ſo that in theſe extraordinary inſtances, as 
well as in the nature of the thing, this court had taken 
ſecurity to the government, and let the priſoner out upon 
bail; that a man was not to be confined fix or eight 


harder caſe; eight or nine months had been endured, and 
no cauſe ſhewn, or a ſtep taken towards a proſecution. 
That after this there were other inſtances, as Lord 
Ayleſbury*s caſe, Hill. 8 I. 3. that he having negle&ed 
to make his prayer in proper time, and having lain a 


the court thought fit to bail him, That in the caſe of 
The King v. Gage & al', for the murder of Conway Seymour, 
Ld. Ch. J. Holt faid, that there are many caſes omitted 
out of the hab. corp. aft, and that before this aft there was 
a rule at Common Law, that perſons in priſon, in con- 
venient time, muſt be bailed; and tht trials for capital 
offences ought to be recent; and that the court would 
conſider of the circumſtances, if the party were to be ad- 
mitted to bail. He faid, that to be continued in cuſtody 
a long vacation, when the commitment was ſo long ſince, 
would be very hard ; but the court would regard a proper 
time for theſe proſecutions ; that here was not the leaſt 

reparation or attempt made towards carrying on a pro- 
tending, That though there was no time expreſsly limited 
by the ſtatute of King Charles 1. for theſe proſecutions 
yet it was apprehended, that now by the habeas corpus aCt 
of the 31 Car. 2. there was a full obligation upon the 
diſcretion of the court to admit priſoners to bail, though 
upon this aCt there is no limited time for a proſecution. 
The words are, viz. © If any perſon ſhall be committed 
for high-treaſon or felony, &:. upon his prayer or petition 
in open court, the firſt week of the term, or the firſt day 
of the ſeſſions of oper and terminer, &c. to be brought to 
his trial, ſhall not be indifted ſome time in the next 
term or ſeſhons, &c. after his commitment, the Judges of 
B. R. Juſtices of ozer and terminer, &c. ſhall the laſt day 
of the term or ſeſſions ſet at liberty the priſoner, upon 
bail, unleſs oath be made that the King's witneſſes could 
not be produced the ſame term or ſeſſions ; and if any ſuch 
perſon, &c. ſhall not be indicted and tried the fame term 
or ſ{eſſions, Wc. after his commitment, &c. he ſhall be 
diſcharged from his impriſonment.” He agreed that this 
was a proper meaſure for the court to go by. What the 
parliament have thought a reaſonable time, ought to go- 
vern the diſcretion of the court. By this a&t the Kin 


there was no proſecution in that time, the priſoner ſhould 


be bailed the firſt term, without an affidavit of the wng's | 
the 


witneſſes being then out of the way, and diſcharged 
ſecond term, if not tried ; that though the party did not 
make his prayer in due time to be within the act, yet the 
rule of juſtice was the ſame to all perſons, 

That n the preſent caſe, as there had been no attempt 
to ſhew any reaſon for a delay of the-profecution, not- 
withſtanding the length of time, this negleCt had been ſuf- 
ficient to have induced the difcretion of the court to bail 
Sir I. IV. yet he faid farther, that from the form here 
of this warrant he ought to be admitted to bail ; firſt, for 
that there was great incertainty in it, (a Jorrms generally 
for high- treaſon) without the particular ſpecies of treaſon 
had been expreſſed, the court will not continue Sir /, JF. 
Jonger in cuſtody ; by law the warrant ought to expreſs 
the ſpecies of treaſon. It was not ſufficient to commit a 
man for treaſon generally, or elſe at that rate it would be 
in the power of the perſon who makes the warrant, 
whenever he thinks a matter is a treaſon, to commit the 
party for it. The Lord Coke had laid it down as a rule, 


2 Infl. 591. that a mittimus mult contain the cauſe, though ' 


not ſo certainly as an indiftment ought, yet with ſuch 


g | the warrant had expreſſed the ſpecies of treaſon, they bad 
did declare that to be an obligation upon himſelf and his 


_ courts of juſtice ; and he conſented by that law, that if 
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againſt the perſon of the King, or for counterfeiting the 

reat ſeal, or for counterfeiting the King's money. $5 
it was in the caſe of petit-treafon ; it was.not ſuſficient tg 
fay in a warrant, that it was for petit-treaſon generally, 
but it muſt be expreſſed for the death of ſuch an one, his 
maſter, &c. if it were in the caſe of a felony, it muſt 
not be for felony 'generally, bat it ought to ſay for the 
death of ſuch an one, or for burglary, 6r for robbery, or 
for the ſtealing of a horſe, or the like, that it might ap- 
pear judicially to the court, that it was an offence for 
which he ought to ſuffer death ; for in a caſe of ſo high a 
nature, concerning the life of a man, the convenient 
certainty ought to be ſhewn to the court, and this not 
only for the ſake of the party in priſon, but ſor the be- 
nefit of the King, in caſe there ſhould be a breach of 
priſon, if any one ſhould affiſt him to make his eſcape; 
therefore in the firſt place, as the ſpecies of the treaſon 
ought to be ſet forth, ſo it muſt in caſes of felony, or 
elſe the felony might be onl ang of charters of land, 
or wood growing, or the like, which a Juſtice of peace 
might apprehend to be felony, though in law they were no: 
ſo. And a farther reaſon Lord C4e gave, was, that if a 
man were indicted of treafon, or indi&ted or appealed for 
felony, the capias thereupon which iſſued to apprehend 
the party did comprehend the cauſe of that indiQment, 
&c. a fortiori the mittimus whereby the party was to 
be arreſted, having no ground of record as the capias has, 
mult, purſuing the effeCt of the capias, comprehend the 
cauſe in convenient certainty. With this agreed Ha. 
Pl. C. 109. he ſaid, that upon this point there had been 
an inſtance in this court expreſly for this cauſe, ib, 
7 W. 3. Kendal, Ree & al", of which there was a ſhoit 
report 5 Md. 78, 85. the cafe was this; They were com- 
mitted to a meflenger by Sir /Y. Trumball, one of the fe- 
cretaries of ſtate, for aiding and aſliſting Sir ” Lg Mints 
gomery to make bis eſcape, he having been before commit- 
ted for high-treafon, without mentioning what ſpecies of 
high-treaſon he was charged with, and upon debate they 
were admitted to bail, becauſe the particular ſpecies was 
not mentioned. It was held not ſufficient tv commit 
them for aiding and aſſiſting a perſon charged with high- 
treaſon in his eſcape, without a particular deſcription of 
the treaſon in the perſon committed, and it not appeating 
to the court that the cauſe was ſufficiently aſcertained, 
they admitted them to bail. Sir Barth. Shzwer, of coun- 
ſe] with the priſoners, ſaid, that if Sir James 1ontgomery 
had been committed for ſuch a cauſe generally, for which 
the priſoners there ſtood committed, in aiding and alilt- 
ing him in the making his eſcape, he ought to have been 
bailed, and this was denied by the court. The reaſon 
given in that book (5 17:d.) was a general rule, that if 


been guilty of the fame particular ſpecies ; this was not 
for the ſake of the party, but for the better cuſtody ot 
him by the gaoler, But he aid, that upon his general 
return here, as it is, it was entirely in the diſcretion of 
the magiſtrate to make what he will to be high-treaſon; 
he may not confine himſelf to the particulars within the 
ſtatute of 25 Ed. 3. So that for the ſatisfation of the 
court, the particular ſpecies of treaſon ought to be men- 
tioned, whether it be for compaſſing the death of the 
King, the Ievying war againſt him, &c, or elſe a man 
may be continued in cuſtody only upon the apprebenſion 
of the magiſtrate. He ſaid, that this caſe of Kendal and 
Roe was a very ſtrong and poſitive opinion; that the 
ſtatute of King Ch. 1. and experience ever ſince, bad con- 
firmed this opinion, and from the expreſs words of this 
ſtatute the court ought to examine, whether the cauſe of 
commitment were Juſt and legal, not from the circum” 
ſtances of the fat only, but from the form and frame 0 
the warrant; that in the ſtatute of Car. 2. the words 
were («+ Committed for high-treaſon or felony plainly 
and ſpecially exprefled in the warrant of commitment 
this muſt go to the ſpecific offence ; you cannot fay 3 
man is committed for felony, without ſpecifying the act. 
He faid, that there was a farther inſtance which 
would move the diſcretion of the court in this matter» 


convenient certainty as it might appear judicially to the 


and that was Sir JF. //.”s ill tate of bealth, and the 
[ condition 
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thndition he had been in during his confinement ; and; 
Jonger confinement without a' proſecution would expo 
his life to great danger ; that he would not enter into the 
expreſſions of the terms of his indiſpoſition ; there were 
affidavits of that from. his phyſicians ; that he had for 
ſome years been utider this indiſpoſition, an inflammation 
in his lungsz that his phyſicians did fay it had affe&ed 
him in ſuch a manner already, that a remedy might come 
too late without the air- of the country ; that there was 
alſo this circumſtance in the family, his father died of 
the ſame diſtemper in the lungs about the ſame age ; that 
the danger might ſtill be increaſed by two or three months 
longer confinement this hot ſeaſon of the year, and then 
there would be no need to carry on a proſecution or in- 
ditment againſt him. That Sir J/. //. had done every 
thing that Fonified his obedience ; he would not attempt 
or do any thing that might give offence ; that this was no 
ſurprize ; on the othier fide, he had given all opportuni- 
ties he could to their carrying on a proſecution ; and that 
upon theſe circumſtances he hoped that the court would 
exerciſe their diſcretion, in granting him an enlargement 
upon ſecurity ; that there were preſent four noble perſons 
to be his. bail, - that he ſhould anſwer ariy - accuſation 
againſt him, and for his good behaviour iri general, which | 
would be a better ſecurity to the government than to keep 
him in cuſtody. | | , 

Then Mr. Jeffrys, of council for Sir JF. I, prayed 
the affidavits might be read ; which being done, he ob- 
ſerved, that from the firſt affidavit ic appeared that Sir 
IV. I. had this inflammation in his lungs from his youth ; 
that his father died of it about the age he was now of; 
that in 1710 he was forced to leave this town, and go 
into the country ; that in 1714 the cough returned upon 
him very violently ; that his ſickneſs and indiſpoſition 
now was to be imputed to his want of air and exerciſe ; | 
that Dr. Herney, the phyfician of the Tower, was of 
opinion, that if his diforder ſhould increaſe upon him this 
hot ſeaſon of the year, it might endanger his life. 

Then the affidavits of two of his ſervants were read, 
how his indiſpoſition had been during his confinement, 
&:c, upon which Mr. 7-f+ys proceeded, and faid, that 
they did not pretend to move for a diſcharge of the com- 
mitment ; that Sir 1. I. was very willing to give teſti- 
mony of his innocence, and therefote now only prayed 
to be bailed. | 

Then he took notice of the form of the warrant, viz. 
I ſend you herewith the body of Sir J//illiam Wyndham for 
high-treaſon, to be ſafely and cloſely kept, until he ſhall. 
be delivered by due of courſe of law, &c. and ſaid that the 
liberty of all the ſubjeQs_ of England were concerned in 
this matter, and that here was a commitment without 
oath, That my Lord Coke, 2 Inft. 51. on his reading 
upon the ſtatute of Magna Charta ſaid, that where there 
was any witneſs againſt an offender, he might be taken 
and impriſoned by lawful warrant, arid committed to 
priſon 3 that the flame of 25 Ed. 3. cap. 4. took notice 
and recited the ſtatute of Magna Charta, and then en- 
aCted, that none ſhould be taken by petition or ſuggeſtion 
made to our lord the King, or to his council, unleſs it 
were by indiQtment or preſentment, or by proceſs made 
by writ original at the Common law ; that in this caſe 
there did not appear ſo much as a bare ſuggeſtion. Here 
was a commitment without any fa@t made out, without 
any proof of a crime; that our liberties from that time 
forward would be at the diſpoſal of the Secretaries of State ; 
we ſhould be but tenants at will to them. He ſaid, that 
from the generality of the crime in the warrant it was 
void, becauſe the crime was not ſpecified ; it did not ap- 
Pear what this offerice was ; that it was very well known 
the ſpecies of high-treaſon were very different ; that the 
Judgment was very different, in ſome caſes it was to be 
drawn, hanged, and quartered ; in others, as counterfeit- 
ing the coin, the quartering is not part of the ſentence. 

he ſpecies of treaſon to be expreſſed in the warratit was 
not for the benefit of the party only, but was alſo for the 
benefit of the crown, that it might be known 'what ſort 
of crime -it was, and what judgment was due ; that it 
was faid 2 Inft. 5. that it was for the Kitig's benefit, and 
that the priſoner miglit 'be the more ſafely kept, 


— 3. 

That if the lieutenatit 6f the Tower ſhould have Sets - 
mitted Sir }. }, to have mate his eſcape, could he be 
charged with high-treaſon ? whit ſort of judgment miſt 
there be given here? there was nv ſuch. thing as a judg- 
ment in Jaw geherilly for treaſon. os, Maas. g 

That in the caſe of_ Kendd! and Riz, Mich. 5 W. 4: 
three things were objeCted, 1ſt, Whether the Secretary of 
State ha wer to tommit ; but this was bver-ruled; 
2dly, Whether the commitment could be to a meſſenger ?' 
and this tiot prevailing ; it was gdly, infiſted upon, that © 
the ſpecies of treaſon which Sir Fames Montgomery was 
committed for, ought to have beet. fet forth, and upon 
this they were admitted to bail. | Ts +26 

That there was another matter of weight here a to 
the manner of the commitment ; he was to be fafely and 
cloſely kept, and the lieutenant of the Tower has done 
this very fully ; that there was a form and proper con- 
cluſion to all warrants ; that Ld. Ci4e took notice of this 
form, and of the concluſion, that if the party behaved 
hiniſelf 31! iti cuſtody, he might be ſo cloſely kept for the 
ſafer cuſtody of him ; but that the magiſtrate had only 
power to commit the party, not to dire&t any ſuch thing 
concerning his confinement. 

That this caſe here was the ſame as Ld. Aytſbury's caſe 
he ſaid, he had ſome particular reaſon to know it very 
well, he was committed 2t May, t6gs, and he cohtinued' 
in cuſtody till Z{:/. term following ; that this term, when 
he came to make his prayer accotditrig, to the h#beas cor- 
pus aft, he was told that he was not within it, for that he 
ought to have made his prayer the firſt week in the term 
after he was committed, the aCt of ſuſpenſion not reach- 


ing this caſe. ; 

Mr. Reeves argued on the ſame ſide, that here was ſuf- 
ficient to make the court exerciſe their power of balling's 
firſt, the length of time of the impriſonment, and no proſe- 
cution ; there was beſides this, the ſtate and condition of 
Sir //, I's health ; his life would be in danger by a 
longer continuance in cuſtody ; then there was the form 
and generality of the warrarit ; that either of theſe 
reaſons was ſufficient, but when all three concurred, that 
caſe would be the ſtronger, | | 

That firſt, as to the length of time, Sir F. I. was 
committed the 4th of Oober laſt ; that between eight and 
nine months had paſſed, and during that time there had 
been no profecution ; that though there was nod time li- 
mited by law for a proſecution, yet it ought to be on foot 
in ſorge reaſonable time, and here was not any reaſon 
given why Sir JF, }. had not beet) proſecuted. 

That as to the habeas corpus at, it appeared from it 
that perſons were to be kept in cuſtody but for ſorne con- 
venient time; and he would ſubmit it, whether this at 
did not ſay what ſhould be. a ſufficient time. It was en« 
aCted, that if any perfon commicted, We. ſhould enter 
his prayer the firſt week of the term, &c. to be brought 
to trial, ahd ſhould not be iridifted that term, &c. he 
was to be ſet at liberty upon bail the laſt day of the term, 


fc, that in this caſe Sir . W. had neither entered his 


prayer the firſt term after his commitment, or the ſecond, 
or third, but at the end of the fourth ; that if he had 
come with his prayer the firlt term, rhe courts of juſtice 
muſt have bailed him ; and it muſt be ſubmitted whether 
the court now in their diſcretion ought not to do it. 
Then as to his health ; as to the. circumſtances of this 
caſe, the nature of Sir WY. J}.'s indiſpoſition, the great 
danger be is under, the inflammation in his lungs, it bein 
a diſtemper his father died of about the ſame age, and 
the dangerous ſymptoms now upon him ; "theſe things too 
muſt be ſubmitted to the court ; that as to the form and 
enerality of the warrant, the caſe of Kendal and Roe was 
in point, that if the warrant were Ill, the party ought to 
be admitted to bail. There was a commitment general! 
for bigh-treaſon, 4 Receive and take into your cuſtod 
Kendal and Roe for high#treaſon;” And if this wete good; 
could then what came afterwards. make that warrant a 
bad one, by deſcribing the ſpecies of treaſon ? If the ge- 
neral part be good, the other could never make it bad. 
Then it ſaid ** for aiding and affiſting Sir Fames Mont-. 


gomery to make his eſcape, being in cuſtody for high-trea- 


ſon”; now this might be a treaſon for compaſing the 
& - | * L244 : ing's 
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King's death, levying of war againſt him, &:, in which 
caſe perſons aiding and aſliſting knowingly, would have 


been guilty of high treaſon ; but_if the offence were har-' 
bouring a Jeſuit, counterfeiting of money, coining of 


money, &c. that the aiding and afliſting the offender to | 


make his eſcape would not be high-treaſon ; that the 
court there did not go into any examination to ſupply 
the defeCt of the warrant, but they took it upon the face 
of the warrant, and becauſe there was not a ſufficient 
charge of high-treaſon, and purely upon the generality of 
the warrant, Kendal and Roe were admitted to bail. 

Then to apply this, if there were a caſe of high-treaſon 
for which he might be committed the court will bail him. 
He might be committed for counterfeiting of the coin ; 
and if ſo, would- not the court, after four terms, bail 
him? ſurely the court would have done it : that the 
court could not take any notice of what he was commit- 
ted for, but from what was expreſſed in-the warrant ; and 
though the warrant were good,. yet. upon the uncertainty 
of it he ought to be bailed : that upon the habeas corpus 
aQt, it did feem to be the opinion of the parliament, that the 
ſpecies of treaſon ought to be expreſſed. What was elſe 
the meaning of the words © plainly and ſpecially expreſſed 
in the warrant of commitment?” No ope was to have the 
benefit of this aCt to be bailed, if in the warrant the treaſon 
or felony were plainly and ſpecially mentioned, 

That as this caſe was, -he hoped they had a very ſtrong 
one ; that there were four noble perſons of great fortune 


who would have the cuſtody of this gentleman, and that | 
he ſhould appear at all times ; that this was as ſafe a 


cuſtody as that of a ſingle perſon, the goaler ; that from 
the circumſtances of his health, and the expoſition of 
the warrants, the court might exerciſe their diſcretion of 
bailing. | 

Then Sir Joſeph Jekyll (King's Chief Serjeantfat law) 
ſpoke on the behalf of the crown, and ſaid, that there 
was no doubt but the court had a power of bailing ; they 
had it at Common law, and it was not taken away by 


any ſtatute ; that gives no reaſon in this caſe for the length | 


of time, which only holds when there is a failure of pro- 
ſecution, &c. which did always ſuppoſe the innocence of 
the party ; the commitment on the 7th of Oober laſt, at 
which time many perſons were involved in the rebellion, 
and the proſecutlon of theſe perſons had taken up the time 
of thoſe who had the honour to ſerve the crown ; ſo that 
it was not a neglect, nor to be imputed to thoſe engaged 
in the proſecution, becauſe he might have accelerated the 


proſecution, and called upon the crown to- have been | 


brought to. his trial by the habeas corpus aft; fo that the 
reaſon turns upon -them ; that the length of time was 
owing to his neglect, that he did not make his prayer in 
proper time. 

hat as to the habeas corpus aft, it was reaſonable the 
court ſhould copy after it z but when that act came to be 
conſidered, it would appear direly otherwiſe, than as the 
objection had been made; that aft was deſigned for thoſe 
that would take the benefit of it, and not to aſliſt thoſe 
that would not, nor-was any reaſon to be drawn from the 
ſtatute to induce the bailing, for it took away the beneht 
from thoſe who did not claim it, and never deſigned to 
grant the ſame advantage to thoſe that did not deſire it, 
as to thoſe that did. 

That al! the caſes which had been cited, except that of 
Kendall and Ree and Yeates, Show, 190, 191, went upon 
the general length of time only ; but whether this and the 

eſumption of the party's innocence were not anſwered 

y the public buſineſs, that the King's council had been 
concerned in, he would ſubmit to: the court, 

That as to- the liberty of the ſubjeQt, which had been 
thrown in, that was to be regarded only as a popular way 
of talking, but they, who had the honour to ſerve the 
crown, had more reaſon to do it, againſt the rebellion 
that was raiſed to deſtroy the liberties of England, as well 
as the perſon of the King. 

That theſe warrants were legal warrants, and this ob- 
jection was made in oe caſe, but not allowed ; that 
the habeas corpus aCt inſiſted upon in this matter, ſaying 
«« the treaſonor felony muſt be plainly and ſpecially exprefl- 


ed in- the warrant”, {ore pivtnly and ſpecially) muſt be 
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the fame thing 3 it was never the deſign of the Ratute to, 
conſider the difference of high-treaſon ; they were of the 
ſame.conſequence in law, they. were all capital offences ; 
it was the ſame crime in law, and therefore the ſpecies 
need not be expreſſed. That as to the diſcretion of the 
, magiſtrate, it was for him to. judge of accuſations tha; 
come before him ; where was the extending and ampli. 
'fying of his power, if he were left. to diſtinguiſh. between 
offences ; all treaſons were in a-written law, they were 
all enumerated in the ſtatute of 25 Eg. 3. or in ſub{. 
quent ſtatutes, otherwife there would: be leſs power left to 
the magiſtrate than there was in a Judge upon an accuſa. 
tion before him that as to the caſe of Kenda! and Ry, 
that was plain!y different, . for there was a commitment 
for having aided and aſſiſted Sir F. 24: in his eſcape, being 
committed for high-treaſon ; it ought to have been parti- 
cular as to the ſpecies of treaſon,. becauſe the crime com: 
mitted by Kendal! and Roe, was for ſecondary. treaſon, an 
this depended ſolely and entirely upon the firſt warrant of 
commitment, and therefore ſuch a particularity might be 
neceflary to bring theſe perſons to be puniſhed. for the 
high-treaſon, and yet nct ſo in the principal cafe ; for if 
Sir F. M. had been before the court, there would have 
been ſome doubt whether the treaſon muſt be ſpecified; 
but that in the caſe of Kendal and Roe ſor ſecondary 
treaſon, it would be fo no farther than the treaſon ex. 
prefled in the warrant, ſo that 'there may be a difference 
between that and the preſent caſe. | 

That as to the matter of the ſtate of Sir 77.1; 
healch, the court muſt go according to law and juſtice; 
it was a tender and compaſſionate point to intermeddle 
'with'; he ſaid they were on the harſher fide in-this cal, 
from what it would be in the caſe of another perſon; i: 
| did not appear to be any chronical diſtemper ; it did not 
return by fits. "That Sir J/. I. did not apply vpon the 
habeas corpus aft, but thought then the indiſpolition he lay 
under not a ſufficient ground ; that he was not now in 
' worſe condition than he had been. | 
Then Mr. Attorney-general ſaid, that as to the objec- 
tions which had been. made concerning the liberty and 
property of the ſubje&, that they would be at the pleaſure 
of a Secretary of State ; and as to the warrant of commit- 
ment, that it was not ſaid that he was charged upon oath; 
this latter objeCtion had been over ruled oftentimes, and 
if there ſhould be a miſtake in the warrant, that would 
not make the liberty of all the ſubjeCts of England «t the 
.diſcretion of a Secretary of State. ; DRE, 
- As to the length. of time ſince this-commitment, it had 
"been ſaid, that where the ſtatute of habeas c:rprs was 
filent, the court would bail by Common law, but length 
of time was only good reaſon in diſcretion ; he argued, 
"that there was a rebellion jn the kingdom at the time of 
that commitment, and ſince the rebellion had been quelled, 
all perſons concerned for the crown, and who ſhould. 
have taken care for this proſecution,. bad been employed. 
| That Sir JF. JV. might himſelf, if he had thought fit, 
have demanded proſecution ; that he knew ſo much 
a proſecution againſt Sir J/, I. that as far as the matter 
appeared unto him, it muſt be in Somer/et/hire, and though 
.one afſizes had lapſed, yet what was before ſaid was 2 
ſufficient anſwer to- it. $8 | ns 

That as tothe legality of the warrant not mentioning t'* 
"ſpecies of the treaſon,. this exception was taken in Z- 
| Crofion's caſe, 1 Sid. 78. ang not allowed, and the bil 
of rights in Ruſh. Colleions, was only that warrants - 
without cauſe ſhewn were illegal. "That the officer whict 
commits mult judge of the treaſon, whether it were 2% 
nerally or ſpecially committed, and if it were ſpecified 1 
the warrant, that it was for treaſon in- conſpiring the 
death of the King, that might be proved by levying # 
war, and what light could he have more than now ; {6 
[that ſuch- a ſpecifying did not make it more certain, 0! 
. more for the advantage of the party, and the warrant was 
not traverſable. That as to the time in Crs/ton's caſe, 
' there was a year and half's.confinement ; that there had 
'been many inſtances of ſuch commitments as theſe ; and 
the caſe of Kendal and Roe, if it had been an iilegal com- 


| 


| that in that caſe it did appear that. Sir 


mitment, they muſt have been ts Sie 77 without bail; 


7. Md. was dead 
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he being not to be convicted, there could be no 
_ of thoſe that let him eſcape, and they were 
bailed without debate, chiefly for that reaſon ; the warrant 
indeed was only juſt touched upon. 'T hat moſt of the 
things which had been ſaid, were inſiſted upon in Mr, 

Harvey's caſe this term, and diſallowed, n 
That as to the ſtate of Sir YY. 7's health ; if be had 
known any thing of that rang, Sarngr upon, he would 
have ſent the phyſician of the Tower to fee him, but as 
far as it appeared, he ſaid Sir W. WW. looked very well ; 


that the aſſizes were not far off, and then might apply 


ial, or enter his prayer, and be diſcharged. 
foe, Solicitor-general 1 tobe that in the habeas corpus 
at there were three ſeQtions, wherein mention was made 
of the cauſes to-be contained in warrants of commitment, 
the firſt had the words ** felony or treaſon, plainly expreſſed 
in the warrant of commitment” ; the ſecond had the words 
_ 4 bigh»treaſon or felony plainly and ſpecially expreſſed in the 
warrant of commitment” ; that the third had the words 
6 petty- treaſon or felony plainly and ſpecial:y expreſſed in the 
warrant of commitment” ; and by comparing all theſe three 
together, it appeared that the parliament did not intend 
any other, but that it ſhould only appear whether the 
offence washigh-treaſun or felony. . Then to conſider the 
caſe at Common law, he ſaid that this at had not al- 


tered the law, but the return upon the commitment will | 


have the ſame conſtruction as at Common law. To what 
purpoſe ſhould the ſpecies of treaſon be ſet forth ? There 
was no neceſſity to mention the overt-aCt, yet it an 
thing more than bigh-treaſon was to be ſet forth, 1t mu 
be the overt-aCt; it would be of no uſe to the priſoner, 
nor of ainy uſe to the court ; that it ſhould appear that the 
court had juriſdiAiion, without aſſigning the overt-aCt. 
That as to the objeftion about the power of the Se- 
cretary of State, he ſaid there was no doubt but he had a 
power to commit z in the caſe of Kendal and Roe, this 
objection was ſcouted at ; and my Ld. Ch. ]. Holt there 
ſaid, that it was more for delight than neceſlity ; that by a 
reſolution in Leonard's Rep. it appeared, that the court 
took this difference, that where one was committed by 
one of the privy-council, the cauſe of committing ought 
to have been ſet down in the return, but contrary where 
the party was committed by the whole council, there no 
cauſe ought to have been alledged ; that this was offered, 
to ſhew that the Secretary of State had power to commit ; 
that theſe words (p/ainly and ſpecially) were ſufficiently 
anſwered by a warrant for high-treaſon only, without any 
particular ſpecies of treaſon ; for ſuppoſe it had been Jaid 
for high-treaſon in compaſling the King's death, of which 
there were divers overt-ats, would the priſoner hereby 
be better informed? In Z. Crefton's caſe there was another 
reaſon given, for it was ſaid that the King need not 
Ciſcover the particulars, for it might be inconvenient to 


him, and no one could know what the conſequence of 
this might be, | 


That in the great caſe of a habeas corpus, 3 Car. in 


the caſe of Sir John Corbett, Sir Edward Hampden, & af, 
upon the general return of a commitment per /peciale 
mandatum domini regis ; it was agreed, that if there had 
been any particular deſcription of the offence, it had been 
lufficient. In 27 H. 7. a commitment pro ſuſpictone fe- 
liniz was by all fides allowed to be good. So it was in 
the time of FH. 8. pro homicidio fafto. So 30 Eliz, Brown's 
cale, pro ſuſpicione proditionis. "That in Yaug. 142, 143. 
Buſhell's caſe, this return was taken for granted ; that 
was on a commitment of Buſbell & aP, for having ac- 
. Quitted Pex and Mead on an indiftment for a riot, &c. 

and it is there ſaid by my Ld. Ch. ]. Vaughan, that it 
might have been objected, that as the return of a habeas 
corpus for treaſon or felony had been good, fo the return 


there was ſufficient, and he wondered it had not been | 


mentioned ; and it was not objected to either at the bar 
or at the bench; but it was obſerved, that there was a 
t difference between the two caſes ; for upon a general com- 
| mitment for treaſon or felony, the priſoner (the cauſe ap- 
- pearing) might preſs for his trial, which ought not to 

ave been denied or delayed, and upon his indictment and 
. trial, the particular cauſe of his commitment muſt appear : 


as to the caſe of Kendall and Roe hedaid, that the judg- 
Vor, I, Ne 2 Z3. | : | 
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ment of the court was not upon the ſpecies ,of treaſon” 
h. J. Holt gave no opinion. 
as to that matter, but an objeAion was there made, that  - 


being not ſet forth ; my Ld. 


Sir 7. M. was not charged to be guilty of high-treaſon 3 


now he muſt be guilty of this, to make the others guilty - 


of high-treaſon in aiding ' and aſſiſting him to make his 


eſcape ; he added, that ir was not faid in that caſe, that a 


general commitment for high-treaſon was not good. _ 
As to the length of time, he faid that was to be conſi- 
dered upon the habeas corpus aft, whether it was not a good 
deal owing to Sir J's own negle&, by not applying to 
the court fooner, when that a& had chalked out a method ; 


for upon entering his prayer in proper time, if he had not ' 


been indicted that term, upon motion in open court the laſt 
day of that term, he muſt have been diſcharged : that theſe 
were conditions put upon the party, of which if he would 
have the benefit, he muſt follow what was by them pre- 
ſcribed. That there had been attempts upon the govern- 


ment every body knew; it was not necefſary to ſpecify - 


that ; could it be faid the warrant was void for want of 
this; ſurely it was legal and juſt, and the Secretary in 


doing what he had done, had but done his duty. 


On the reply Mr. Serjeant Pengelly ſaid, that the Attor- 
ney-general had not given any reaſon for this delay of a 
proſecution ; that it was not inſiſted upon that they had 
any witnefſes,, or that any of thoſe witneſſes were out of 
the way or abſent, to obſtruft the carrying on a proſe- 
cution; that this being ſo, it was plain from the hab. 
corp. act, there was no other excuſe to be given to the 
court, v2. that the witneſſes could not be found, or were 
not in the way, or by reaſon of ſome abſence ; if Mr. 
Attorney-general had been pleaſed to have given any' 
account of that, it might have given ſome ſatisfation in 
the caſe, 'T hat upon every commitment for high-treaſon, 
there muſt be expreſs evidence of that fat, and this ſhews 
that every thing muſt then be in a readineſs to -make- out 
the ſubſtance of the commitment ; it deſtroyed all pre- 
ſumption of the witnefſes being out of the way; they 
ought to have proceeded freſhly ; that their delay of not 
ſuing for a hah. corp. could not be imputed to their pre- 
judice, but it might evidence how much they were preſſed 
at that time, as that Mr. Attorney-general ſhould bappen 
not to think of this particulag, caſe ; that. Sir }-. I. 
was not to be involved im the caſe of thoſe that were in 
the rebellion ; whatever they deſerved, whether a recent 
proſecution or not, he was not within the att made for 
their trial ; his was a particular caſe; his confinement 
was to be anſwered for by default of their proſecution ; 
that he was not to be negleQted, becauſe others of an in- 
terior quality were to be tried ; that others of a leſs qua- 


lity had been proceeded againſt in the country, and a per- 


ſon of his quality had been negleCted though in town, al- 
ways ready to be brought to juſtice; and that though there 
was no pretence of a proſecution againſt him, he muſt now 
go down into Somerſetfhire ; that it was not ſaid there was 
ever an intention to proſecute him ; that this looked hke a 
wiful looking over his caſe, and if this proſecution in $9- 
merſet/hire ſhould: not ſucceed, yet it might be a ſatisfac- 
tion to ſome people. He faid, that the liberty of a gen- 


tleman of quality ought not to be reſtrained upon ſuch 
uggeFion, or a report that Mr. Attorney-general- would 


proſecute ; impriſonment was-only for ſafe cuſtody ; the 
clauſe of the habeas corpus aCt, if their prayer was not en- 
tered in due time, took -away only the remedy the party 
might have againſt the Judge or officer as to any penalty 
upon that aCt, but it was never incended to prevent his 
being bailed ; this was the confequence, that' the party 
ſhould not have the benefit of that aCt, ſo as to bring an 


\aCtion ſor the penalty. It was a waver of the penalty, 


but ſti! he Cid not forſeit his liberty ; it gave him leave 
to get his liberty ſooner than he elſe could, nor took away 
any benefit he had at Common law ; that Sir HF. }. flood 
clear ſtill to have the advantage of that ſtatute z that Mr. 
Attorney had no interruption either in Mich, or Hill. 
term, eſpecially in this town; there were two terms com- 
plete ; that the hab. corp. act ſeid, that two terms were a 
reaſonable time for a. proſecution, but his client -had laid 
two terms more; this was a doyble time, and a double 


| puniſhment ; it doubled the-ir.convenience upon the pro- 
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' ſecuted; for by law the proſecution ought to be freſh. 


\ Kendal and Roe, my Ld, Ch. J. He:t ſaid, It was a flrong 


would be a far greater ſecurity than his commitment, 


*J 
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That as to the form of the warrant, he ſaid that they 
(the King's counſel) had hot given any inſtance where it 
had been adjudged good. The event of Crefton's caſe 
was againſt them, when he was brought up upon his 
hab. corp. he was remanded for two or three days, and 
at the end of the term he was let to bail; the court 
thought that a general commitment was not ſuſhcient to 
continue him in ares That there was great reaſon 
why the ſpecies of high-treaſon ſhould be mentioned ; 
was there any inſtance of a commitment for felony ge- 
nerally held to be good, and allowed ? If a commitment 


for murder or felony were not good, could there be any 
difference, why it ſhould not be ſo too in caſe of high- 
treaſon? for as treaſon is the genus, ſo is felony. He 
ſaid, the reaſon of this was, becauſe the court of B R. 
which was .a ſuperior court, might have ſome contro! 
over the ations of inferior magiſtrates, and ought: to:have 
ſatisfaction ſhewn them ; that it was a crime of that 
nature for which a perſon ought to be committed, and in 
order to this, there muſt be ſome convenient certainty in 
theic warrants as to the ſpecies of treaſon ; the fat im- 
pres it, as if a man were taken in aftual rebellion. 

hat particular ſpecies aroſe immediately from that faCt : 
ſhall an inferior magiſtrate be truſted with the examination 
of fats, and: yet make the court a general certificate 
without having the ſpecies, though it were not neceſlary 
to ſet forth the overt-aCt? - 

As to the caſes in Ruſhworth, and the ſeveral inſtances 
inſiſted upon, as for ſuſpicion of treaſon, ſo for ſuſpicion 
of felony, ſo pro homicidio, he ſaid that theſe were not 
law, and that there were at that time ſeveral commit- 
ments made, when the Secretaries of State pleaſed, without 
the particular ſpecies of the treaſon ; that the certificate 
of the Judges in Ru/hworth was made only to excuſe 
themſelves; that they had not ſet any perſons at liberty, 
but where the cauſe of the commitment had not Hheen 
certified or returned to them; that as to the caſe of 


objeCtion, that the particular ſort of treaſon was not 
meationed, and this was inſiſted upon at the bar in 1on:- 
gomery's caſe. : 

That as to the eaſe in YVaugh. it was ſtrong for him ; 
for upon ſuch a general commitment for treaſon or felony, 
the priſoner (the cauſe appearing) might preſs for his 
trial, which ought not to be denied or delayed ; which 
ſhews, that if this commitment be allowed, yet the party 


ought to be proſecuted immediately, and this proſecution | 


ought not to be deferred. 

That if Mr. Attorney-general deſired any recognizance 
or bail to be given, Sir . }. ſhould ſubmit to it, and 
would be forthcoming to appear at any time, which 


Mr, Feffrys by way of reply alſo faid, that Sir //. had 
been ſo cloſe kept, that he had not uſe of pen, ink, or 
paper for two months, ſo that he could not apply tor any 
enlargement from his impriſonment. 

That as to the caſe of Kendal and Roe, no anſwer 
had been given to it ; for though Sir Fames Montgomery 
was dead, yet his death could not alter that caſe ; as 
the ſaying by Mr. Solicitor, that the objection about the 
power of a Secretary of State to conamit, was there ſcouted 
at by the court, it was there mentioned by my Lord 
Ch. J. Holt; and though their power be now agreed to, 

et they were but formerly clerks of the council, and are 
bat of late grown to be great miniſters of ſtate. The 
Attorney-general has ſaid, that we ſhould ſtay till next 
term ; ſo much he knew of a proſecution ; ſo that as yet 
he does not know it with any certainty. The hab. corp. 
aCt ſays, that there ought to be oath made that the wit- 
neſſes cannot be produced. Mr, Attorney did not ſay 
that he had direCtions to proſecute, or that he would pro- 
ſecute. 

Mr. Reeves by way of reply farther added, that it was 
not ſaid how long time Mr. Attorney had direCtions to 
proſecute in Somerſetſhire : there had been already an aſ- 
ſizes in Somerſetfhire ; there was a conſiderable time be- 


tween Ofober and that aſlizes, and two terms had ſince. 


{- "The Ch. ]. then ſaid, that the caſes which had been 
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if he had entered his prayer in time, he would have beey 
intitled to be bailed long ſince: that if Mr. Attorn 
did intend to try him in Somer/etſhire, he would have an 
opportunity to do it after his being bailed as well as now; 
but as to Sir /.*s own caſe, it was of far greater conſe. 
quence z for if he were kept in cuſtody, he would be in 
danger of his life ; but the proſecution might nevertheleſ 
go on ; and as to the crown, there could be no incon- 
venience, 

As to the caſe of Kendal and Rov, that had been an. 
ſwered : it was there determined that it was an ill com- 
mitment: The judgment of the court there was, that 
luch a general commitment was a reaſon for the court to 
bail ; though not a void commitment ; that this was what 
they now infiſted upon. 'Take it to be a good commit- 
ment, the party ſtill ought to be bailed ; this did not ſhew 
that it was an illegal commitment. As for that which 
was ſaid farther, that Sir Fames Montgomery was dead, 
this was not taken notice of by the court ; but judgment 
was given upon the form of the commitment ; that as to 
the objeCtion, that it ought to have been there averred 
' that dir James Montgomery committed high-treaſon, this 
made the preſent caſe the ſtronger. 

That as to the reaſon given for a delay of the proſe. 
cution by the rebellion, it did not appear that Sir //. IF. 
was in cuſtody for an act done in the rebe!lion, or for any 
other act of high treaſon whatſoever. 

"Thar for the length of time, the generality of the war- 
rant of commitment, though not a void warrant, their 
being ready to give bail to appear in Semer/ct/hire, alter fo 
long being in cuſtody, he hoped the diſcretion cf the 
court would be induced to bail him. 

'Then Sir //. IL. himſelf ſpoke z that for two months 
aſter his having been committed, he was ſo cloſely con- 
fined that he could not enter his prayer, if he had known 
it was neceſſary ; that no-body was allowed to come to 
him till the habeas corpus aft was ſuſpended, not even ls 
wife; and afterwards only the duke of Semerſet and his 
lady, and his own wife; that there had been fixteen or 
ſeventeen in the 'Fower, and all the warrants of com- 
mitment contained the particular ſpecies of treaſon except 
two or three; that he had lately had an opportunity to 
look upon the habeas corpus att, and there was a claule 
in it, that no perſon which ſhould be ſet at liberty upon a 
habeas corpus, &c, ſhould be again committed or im- 
priſoned tor the ſame offence ; then how could that be 
made appear, but only by the ſpecies of offence expreſſed 
in the hrſt warrant? "That his commitment was belore 
any of the rett that were in the Tower. 

That as to the proſecution in Comr/ſe!//ire, there had 
been three quarter tcſlions and one aflites already paſſed; 
that if Mr, Attorney would fay upon his honour, that 
he had evidence upon oath to find a bill againſt him, be 
would be content to lie by the next vacation. 


mentioned were foon found out; and that his brother 
Pengelly had, he did believe, a very full account of 
them ; that as to what Sir /77 /Y. had mentioned concern- 
ing his confinement, it would be proper that + davits 
ſhould be filed of it that night, that they might have time 
and opportunity to lay before the: court the matter of fats 
as well as the matter of law ; and the laſt day of the term 
let Sir WF. I be brought here again. 
Then a requeſt being made to the court, that counſel 
and a ſolicitor might have Icave to have acceſs to Sir /7” 
IF. the Ch. J. ſaid, that as to the counſel and folicitor 5 
going'to him, that would be proper to be mentioned tv the 
Secretaries of State, 
Major Doyley, the lieutenant of the 'Tower, bein? aſked 
concerning the nature of the confinement, {aid that 
no-body had been let in to Sir }/, J but by particular 
warrants ; no perion whatſoever, or any letter, was it 
admitted to go to or trom him. Upon which the Ch. ]- 
aſked the lieutenaut about vir /Y, I's being able to {et 
any meſſage, what he could do as to that ; and the heu- 
tenant anſwered, no-body but (ſuch an one), a"d that 
not without communicating the m=fage to one of the ve” 
cretaries of State, 'Then the Ch. ]. ſaid to the ieutentlt'y 


intervened. Sir //,”s commitment was in this town, and 
4 


Let us have theſe warrants brought up with you. k wh 
an.W 
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anſwer be put in as to the nature and circumſtances of Sir 
1/,2s health, let theſe affidavits be hled by to-morrow 
night. Let us look upon theſe cafes that have been men- 
tioned, when they were, and how they are, viz. Yate's 
caſe, Lord Montgomery's caſe, Zach, Crefton's caſe, and the 
caſe of Kendal and Roe, 

Then a rule-was made for the lieutenant of the 'Tower 
to bring up Sir 7. IF. again the laſt day of the term ; 
which being done, the Ch. J. delivered the opinion of the 

urt, VIZ. 

I That Sir 1. IP being brought up there from the Tower 
by a habeas. cerpus, the return to it was, that he was 
charged there by a warrant under the hand and ſeal of 
Mr. Secretary Stanhope, (in the words as above.) 

That it was directed to the governor of the Tower of 
Lm1m, or his heutenant. 


That it had been prayed, that Sir J/. TY. might be let | 


out upon bail ; and to induce the court to do this, ſeveral 
reaſons had been offered to the court ; that it had been ad- 
mitted on all fides, that the court had power to bail upon 
2 commitment for high-treaſon, though there were a gocd 
and proper commitment ; yet as for the circumſtances of 
the caſe, that the firſt thing inſiſted upon or objeRed, 
was from the form of the warrant ; and there the firſt ob- 
jeftion was, that he was to be kept in fafe and cloſe cul- 
tody ; that this was more than by law could be juſtified ; 
it was only a fafe cuſtody for the party, ſo to be taken 
care of, that he might not make his eſcape. He ſaid this 
was advanced without any authority, or one ſingle in- 
ſtance, and againſt forty precedents z that there -had been 
many occaſions when this exception might have been ta- 
ken ; that in Kenda! and Roe's Caſe ſome notice was taken 
of this exception, but it was there allowed as proper to 
be done, What had been the conſequeace, if the impri- 
ſonment had been more cloſe than by law it ought to have 
been? that is not the conſequence that the court ſhould 
diſcharge the priſoner. 

- - That the next objeCtion that was made, that this war- , 
rant was not ſaid to be made upon oath, and this was 
prefled in a pretty ftrong manner, that if people might be 
committed in this manner, it was making them for their 
liberties tenants at will to the Secretarics of State, But, 
in the firſt place, he (aid it was a hard way of arguing, 
that becauſe no oath was expreſſed in the warrant, there- 
fore he was commited without oath ; and if the oath 
were not expreſſed in the warrant, it was not neceſlary. 
This was alſo prefled, without one fingle authority ; that 
many commitments had been in that form 3 many had 
been brought before the court in that form. In ſome of 
them mention had been made of this thing, but it was 
not taken to be of any weight ; but on the contrary, 
Trin, 2 I/, & M. this matter was particularly inſifted 
upon, that a waarant of commitment without oath was 
Illegal, and it was over-ruled. "I'his was Farguſor's Caſe. 
I the Caſe of Kendal and Roe, it was inſiſted upon, and. 
not allowed ;5 that there might be an impriſonment in 
many cafes without an oath; that this matter was lately 
under conſideration in the houſe of lords, and the Judges 
vere atked their opinions upon it, which were delivered 
by my Ld. Ch. J. King, that warrants of commitment 
vere good without being upon oath; that in many in- 
ſtances, warrants without an oath could not be illegal. 
There might be many inſtances where an oath was not 
neceſſary ; any perſon may be found with treaſonable 
Papers about him, or may. be taken in the fat. The 


magiſtrate that commits muſt ſee that the party is guilty. 


V here a magiſtrate executed a matter within his juriſ- 
diction, it ſhould never be preſumed that he abuſed that 
Jurifdiftion, 

As for the next objeC&tion that was made, that the war- 
rant was too general, not ſaying for what ſpecies of high- 
treaſon the commitment was, he faid, that this was like- 
viſe advanced without any authority ; none of the books 
cited did prove it. Ld. Coke, though he ſaid the warrant 
mult contain the cauſe. of commitment, did not ſay that 
the magiſtrate muſt go into a ſpecification of the offence ; 
the hiſt reaſon given for this was grounded upon 2 Co. Inft. 
$91. that the warrant mult contain the cauſe, that it might 


.. ” 


appear to the court judicially, that the offence was for higl 


treaſon, either againſt the perſon of the King, "or forow "'S " 
elſe ; but he faid, he would not go over the reaſons men- 
tioned in that book, for that they-could not be ſupported,” 


in all parts, But the court did in all caſes rely upen the 
judgment of the magiſtrate; that it had been admitted 
that it was not neceflary to ſet forth the overt-at; and 


if it be not neceſſary to ſet forth the overt aft, it muſt be 


left to his diſcretion, whether the offence were high-trea- 
fon or. not z the court could never from thence ſorm any 
judgment, whether it were high-treaſon or not. In 4he 
ſame book it was allowed, that a commitment 'pro. alta 
proditione contra perſonam domini regis would be ſufficient 
but what judgment could the court form of that? One 
ſpecies was for compaſſing the King's death, and another 
was for levying of war, &c.. each was high-treaſon 
againſt the King's perſon ; could the court form any better 
judgment upon the one than they could upon the other ? 
SO again, for levying of war, there were many ſpecies of 
levying of war, and there were ſome riots which were 
very near treaſon, Then this objeRion was urged far- 
ther, that this certainty was required, becauſe it might 
be extended to others who might be aſliſting to a perſon 
ſo committed in making his eſcape. But he ſaid, that 
this only ſhewed that the party was not ſo ſtritly guarded 
as he ought to have been 3 but was the party therefore to 
be permitted to go at Jarge? The next objeftion was 
made by Sir J. }/, himſelf, and very plauſibly, that the 


habeas corgues att did ſuppoſe the offence ſhould be ſpeci- * 


fied in the commitment (becauſe there was a clauſe in 


it, that no perſon which had been delivered, or ſet” at 


large upon a habeas corpus, ſhould at any time thereafter 
be again impriſoned or committed for the ſame offence), 
or elle it could not appear upon the ſecond commitment 
that it was for the ſame offence as the firſt was for ; as to 
this he faid it was true, the offence could not appear to be 
the ſame in both commitments, without being ſpecified, 
but this muſt ariſe upon circumſtances, and for proof the 
evidence of the identity of the ſaCt did not turn upon the 
warrants, but upon the examination of. the fafts vpon 
which the warrants were grounded. If the firſt were for 
high-treaſcn in killing the King, the next might be for 
compaſling the. death of the King. Here this mult not 
turn upon the expreſſions of the warrant ; the aCt is penal 
againſt him that made the commitments, and .it will lie 
upon him to make out that there is a ſecond fa& ; ſo it 
would be if the expreſſion in the warrant ſhould be differ- 
ent ; as in the firſt, for levying war againſt the King, this 
was one ſpecies of high-treaſon ; .if the ſecond, for com- 
paſſing the King's death, that was another ſpecies of high-" 
treaſon; yet if the fat was the ſame, the party muſt be 
delivered upon this at ; he would be entitled to bring his 
ation for the penalty againſt the officer, and it puts the 
proof upon the officer, that the ſecond commitment was 
not for the ſame offence with the firſt ; ſo that this expo- 
fition of the a, by ſpecifying the particular treaſon, will 


not anſwer the end of it, for it the ſpecies were not the 


ſame in both commitments, the fats might be the ſame, 
or if the ſpecies were the ſame, the fats might be dit- 
ferent. | | 

"There was a farther objeQiion, and that was the caſe 
of Kendal and Roe. He 1aid, that caſe was thus : they 
were committed for high-treaſon, for aſliſting in the 
eſcape of Sir James Mongomery, who had been committed 
for high=treaſon, and their warrant of commitment ran, 
thus, viz. bes | 


« Sir I. Trumbal, Knt. one of his Majeſty's 
moſt honourable privy-counci), and principal 
Secretary of State, 


Theſe are in his Majeſty's name to authiriſe and require 
you to receive into your cuſtody the bodies of Thomas Kendal 
and Richard Roe, herewith ſent you, they being charged with 
high-treaſen, in having been privy to and aſſiſting the e/cape 
of Sir James Montgomery out of the cuftody of William 

utton, one of his Majeſty's meſſengers in ordinary, and 


charged with high-treaſon ; you are to keep them in jafe and 


clſe 
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coſe euſtedy until they ſhall be delivered by due courſe of law, 


and ap fo doing this fhail be your ſuffictent warrant. Given 
at the-court of Whitehall, 24th day of Oftober, 1695. 


| William 'Trombal. 
To the keeper of Nevgate, 
or his deputy.” 


| He ſaid there was an imperfeCt report of that caſe in 
5 M4. 58. and in this court there were ſeveral excep- 
tions taken to that warrant of commitment, but they 
were all over-ruled the exception there taken, that the 
Secretary of State could not commit, was ſcouted at by 
the court, as Mr. Solicitor-general has obſerved ; an 


. other objeCtion was, that the commitment by Sir /F. T. 


ought to have ſpecified what the treaſon was, -for it was 
inhſted upon, that there might be a fort of high- treaſon, 
the aſſiſting of which would not be treaſon, as the aiding, 
receiving, abetting, and comforting a counterfeiter of the 
great-ſeal, Co. 12. 81, 82, or of a counterteiter of mo- 
ney. It was alſo inſinuated, that Sir Fames Montgomery 
being dead; they could not be tried, and therefore they 
ought to be admitted to bail. He faid, this cafe did not at 
all turn upon the ſpecics of treaſon, but upon this, that 
their fact and their crime were ſpecifi:d as not depending 
upon Sir James Montgomery's crime, but upon the words 


of his warrant of commitment. It was, that he was. 


cominitted for high-treaſon, but not charged with high- 
treaſon. If they aided and aſfiited him in his eſcape, 
their crime mult be dependant upon him ; therefore he 
muſt be. committed for a particular ſpecies of treaſon, to 
make them liable to the ſame puz:iſhment he was ſo com- 
mitted for. He ſaid, that this matter turned upon two 
things; firſt, that Sir Fames Mon!gomery was guilty 
ſecondly, that he was committed for that particular ot- 
ſence.- It was then objected very ingeniouſly by Mr. Reeves, 


| that if a commitment generally for high-'r-aſcn were good, 


what came afterwards in it could not make it bad. He 
ſaid, the anſwer to this was, that he that was committed 
for high-treaſon, might not be committed for the fame 
treaſon of which he was guilty, ſo that what came after- 
wards might make it ill. He was not committed for high- 
treaſon generally, but for a particular treaſon, ſo that he 
may not be guilty of that treaſon ; as it was in the caſe 
of felony for ſtealing fruits or apples growing, ſo that 
when you come to ſpecify the particular fa&t, the general 
words may loſe their force. $0 it was in caſe of calling 
one (thief), if the words went only (for ſtealing apples 
growing), theſe words were not actionable, though (thief) 
in general was actionable. He concluded, that theſe were 
the objections which had been made ; theſe were the rea 
ſons which had been offered in this caſe ; but then, on 
the contrary, it appeared from the 2 [n/t. 52. that this 
warrant was good. It ſays, the cauſe muſt be contained 
in the warrant, as for treaſon, felony, ic, or for ſuſpi- 
cion of treaſon or felony, &c. So was 1 And. 298. Ruſh. 


Coll. wol. 1. pa. 507, 509, 538. that caſe was very full | 


to the purpoſe, and upon a very particular occaſion ; for 
it was (as it was ſaid by my Ld. Ch. J. Czke, then the 
Solicitor-general) to be a direction for all council com- 
mitments, The occaſion was, that ſeveral perſons had 
been committed at ſeveral times to ſeveral priſons, with- 
out good cauſe, part of whom being brought up into the 


King's Bench, were according to Jaw fet at large and 


diſcharged of impriſonment, at which ſeveral great men 
were offended, and procured a command to the Judges 
that they ſhould not do fo afterwards; notwithitanding 


which the Judges did not ſurceaſe, but by advice amongſt 


themſelves made certain articles, and delivered them to 


the Lord Chancellor and Lord Treaſurer. "The words were 


theſe, viz, That where it pleaſed their lordſhips to will 
divers of us to ſet down in what caſes a perſon ſent to 
cuſtody by her Majeſty, her council, ſome one or two of 
them, are to be detained in priſon, and delivered by her 
Majeſty's courts or Judges ; we think, that if any perſon 
be committed by her Majeſty's command from her perſon, 
or by order from the council- board, or if any one or two 
of her council commit, and for high-treaſon, ſuch per- 
ſons ſo in the caſe before committed may not be ea 
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by any of her courts without due trial. by the law, and 
judgment of acquittal had ; nevertheleſs the Judges may 
award the Queen's writs to bring the bodies of ſuch per. | 
ſons before them ; and if upon return thereof the cauſes 
of their commitment be certified to the Judges, as ic 
ought to be, then the Judges in the caſes before Ought 
not to deliver him, but to remand the priſoner to the 
place from whence he tame, which cannot convenient] 
be done, unleſs notice of the cauſe'in generality, or elle 
{pecially (or, as the words are in Ry/hworth, in general, or 


| elſe in ſpecial), be given to the keeper or gaoler that ſhall 


have the cuſtody of ſuch priſoner ; this was ſigned by all 
the Judges and Barons, &c. and they delivered one to the 
Lord Chancellor, and another to the Lord Treaſurer, 

Mr. Selden, in Ryſhworth, infilts upon this as the OPi- 
1110n of all the Judges, and produced the report under Ld. 
Anderſon's own hand, and this was afterwards ordered to 
be entered in the counci!-b:oks ; ſo that this was not ay 
excuſe only made by the Judges, as was objected by his 
brother Pengelly, but a dire opinion of their's ; it w:s 
their defire to remedy the inconvenictice that then was ; 
it was an application of the Judges themſelves, to prevent 
the hardſhips that were exerciſed then upon the ſubjeRts. 
It was there put, that if the cauſe of commitment was 
certifi:d, the priſoner muſt be remanded ; ſo that if the 
cauſe appear either in general or in ſpecial in the warrant 
of commitment,. according to this reſolution it will be 
well; and MKeylinge (who was a great man) in Zac. 
Crefton's Cale, aflirmed, that if the cauſe of commitment 
were for high-treafon generally, it was a good warrant. 
He ſaid, that the houſe of commons, immediately aftcr 
the debates in Ru/hworth, came to a reſolution, that uo 
freeman ought to be detained. or kept in priſon, or other- 
wiſe reſtrained by the command of the King, or the privy- 
council, or any other, unleſs ſome cauſe of the commit- 
ment, detainer, or reſtraint were expreſled, for which by 
law he ought to be committed, detained, or reſtrained ; 
ſo that a commitment for high-treafon generally is gocd; 
ſo was Vaugh. 142. Id. Ch. ]. Vaughan there allowed 
it for law, by not denying the objeCtion there raiſed from 
ſuch warrants, but by diſtinguiſhing upon it ; and Bubd's 
caſe was final and conclufive.. T h«ſe were the great opi- 
nions in the time of Queen Zliz. and in 3 Car. 1. when 
this very matter was under conlideration z they were the 
opinions in Ld. Ch. ]. Yaugharn's time, and have been the 
conſtant practice ever lince. So he concluded, that thele 
objeCtions which had been made, were not of any weight 
as to the warrant of commitment. As for the other 
points, upon the length of time fince the commitment, 
and the indiſpoſition of Sir /Y. I. he faid, that as to tae 
former, the caſes that had been cited did not come up to 
this caſe, and it would not be neceſlary to go throvgh 
tiem all ; but yet, though this were here a good war- 
rant, the court were of opinion, that Sir //. //”, ought © 
be baited. | 

As to the affidavits concerning the indiſpoſition, be 
faid they were nonſenſe, and that the indiſpoſition mul 
be a preſent indiſpolition, not in purpoſe or expectation 
but the length of time was to be conſidered ; the com- 
mitment was about the middle of Oz7eber laſt ; there bad 
been ſomething ſaid of a crime elſewhere, but nothing df 
that was laid before the court. Here was no oath &f 
charge of any crime, nor was it ſaid direCtly that there 
would be certainly a proſecution elſewhere. If the att 
did ariſe in Middleſex, there had been four terms palt, 
and if it aroſe in the country, there had been three qua” 
ter ſeſſions, which though not conſiderable in this calc, y& 
there had been an allizes, and yet no proſecution forward- 
ed. There had nct been any preparation towards it, af 
yet was it laid certainly that there could be one. 

He faid, there was a thing that might have been a gre#t 
objetion againſt Sir /, J/.'s then being bailed ; that oh 
ſhould lie {till ſo long, and not make any app'ication- 
But the reaſon given for this was of weight in determin- 
ing the diſcretion of the court ; it was that the hate«s 
corpus at was ſuſpended at that time, though not as to thus 
particular caſe. 'The gentleman might think himleit w- 


cluded, and be miſtakeu in it, However, under theſe cir- 
| Fu cumſtanccs 


' eo mftances, he ſaid i ſeemed very reaſonable that Sir 7. 
iy. ſhould be bailed, and to appear here again the firſt day 
of next term. Ke re 2 Me" 
That had Sir #. I. made his prayet the firſt day of 
this terms and it had. appeared that the matter did ariſe in 
another county, the court could not Have bailed him by 
the habeas corpus at z bur they were not then upon. that 
at, but at Common Law ; he faid, that they were in- 
truſted with the liberties of the ſubjeAs of England, and 
2s they were bound on the one hand to tike care of- 
them, ſo they were on the other hand to take care of the 
vernment, that a perſon might not eſcape juſtice, 
where there was a due profecution againſt him; that he 
- would have taken Mr. Attorney -general's word, if he 
had faid at the bar that he would certainly have indifted 


Sir I. I. but there not being any thing of that in this 
caſe, they were all of an opinion to bail him, 


' He concluded that there had been a great many objec- 
tions made by the counſel ; but to ſtart objeCtions.againſt 
that which had been newly heard and determined by the 
court, that they might throw a greater hardſhip upon the 
courſe of the court, and make it look more odious in the 
world, where they _ over-ruled a you many objeCtions 
(though theſe great many were made up but of a few) it 
was not fair, nor a praCtice to be ſuffered, but he hoped 
it would not be done any more. OE] 
" The Attorney-general ſaid, that he had notice of Sir 
IF. IV.'s bail, and did not objeCt againſt them; and there-+ 
upon Sir I. JF. entered into recognizance. of 10,000 /. 
and the duke of Somerſet, the lord Rorhe/ler, the lord Tho- 
mord, and the lord Gower, as his bail, in a recognizance of | 
5000. to appear here again the firſt day of next term. 
Mich. 3 Geo. Sir W. I. appeared the firſt day of this 
term, and was continued, according.to the courſe of. this | 
court, to the laſt day thereof z when he appeared again, 
the Attorney-general ſaid, that he had his Majeſty's com-' 
mands for proſecuting him for miſpriſion of treaſon, and 
would proceed againſt him accordingly ; and to anfwer 
the delay of ſuch a proceeding, an affidavit was read, that 
a material witneſs for the crown was then in Holland, &c. 
upon which the court declared, that the Attorney-general's 
faying he would proſecute, &c. was a good ground for. 
them to continue Sir /, W. upon bail till the next 
term. DR) 3-04 
Hill. 3 Geo. The firſt day of this term Sir W. W. again 
appeared, and was continued till the laſt day thereof ; 
upon which day he was diſcharged, the Attorney-general 
declaring, that he had his Majeſty's order for -profecuting 
Sir /Y. IF for a miſprifion of treaſon, in concealing the 
 bigh treaſon for which my lord Landſdewn* was indicted ; 
' but the K ng baving been pleaſed to parden my lord 
Landſdiwn, and to order him to ſurceaſe the: proceedings 
_ pon the ſaid indiftment, he now conſented that Sir'. 
WV. might be diſcharged, Trin. 2 Geo. 1. BR. 3 Vin. 
$5 to 534. FR "Oe 000k, DET 
wo lords have been committed to the Tower by my 
lord Townſend, one of the Secretaries of States for trea- 
 fonable praftices againſt the ' government, upon the' late 
ſuſpenſion. of the habeas corpus aQ,: which' being expired 
upon the 24th day of May laſt, they-applied upon the'26th 
Gay of May to Mr. Baron Price,” at his *chambers, for 2 
habeas corpus, according to the 32 Car. 2.-c- 2. which 
| being granted, and they (being brought” up to him from 
the Tower) did infiſt upon their privilege as peers to be 
_ Giſcharged, a peer not being required to give bail for a 
miſdemeanor ; but the Judge being of an opinion that 
they ought to give him bail,” dlſe he could not diſcharge 
. them, &-, they waved their claim of privilege, atid en- 
tered into recognizar.ce (with bail) to appear at B. R. 
the firſt day. of this term, which was :upon the firſt of 
Y Fune ; and they appearing accordingly, it was moved by 
their counſel, that they might be diſcharged; and continued 
Upon their recognizance till the laft day of the term ; and 
_ my. lord Marlbereugh's caſe in the Houſe of ' Lords was 
_ Quoted; but it was refuſed by the court; and Parker Ch. }. 
faid, that the comt could not (take notice of what they 


Vere committed for; that they had nothing before them - 


ut the recognizance, and they could not take notice of 


_ the warrant of commitment, or for what they Rood com- 
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 rhitted 5. and that the lords wuſt Pg PR upon theif ; 
| recognizance till the laſt' day of the” term, accordlig-10; 


| counted for as one day. '' The fame day (theſe lords going 
| immediately into the Houſe of Peers) debate atofe 
this matter; and the"opinion of the Judges then at: oY 
being (as it was delivered/by the Ch. FL King )'that Barco 
Price avid the conrt had! done their duty; '&c. that the 
Judge was obliged to take bait upon the haben: corpus afty 
and ___ not to have diſcharged the ſaid peers; \but-this 
debate being adjourned/td-inſpect their:Journals for fire- 
cedents, &c. upon 'the 4th *of:\Fane, the court of B,-Ri 
was again moved to diſcharge this recognizance, towhich 
Mr. Attortiey-general-eonſented, ſaying, -he chad received 
his Majeſty's command-to' conſent'to-the diſchargeof the 
ſaid recognizanice; '&c- The King v. Lord Scarſdale rand 
Lord Duplin. Trin. 2 Gie. 7. BR. 3 Vin.'q34 
Mr. Harvey, having :been. committed for high-treaſon 
by my lord T _—_ "warrant: (one. of- the iSeeretaries.of 
Fate) to the priton of Newgate, was about'the beginning 
of "this 'term brought upon .'a-- habeas corpusy and Mr; 
Serjeant Darnel and Mr. Hungerford, being of coutiſcl 


for him, moved that he: might be-diſcharged, upon: bail ; 


and they alledged the ill ſtate-of health he was in, of-which 
they produced affidavits; and farther / inſiſted upon the 
inſufficiency of the warrant .of -commitment; as 1f,-that 
he was not charged with any -offence ;- 2dly, that this 
charge peat him muſt be upon oath, the wartant being 
only, © Receive into your cuſtody Edward Harvey, here- 
with ſent you for high- treaſon: ;'*, and  gdly,' that the ſp 


cies of treaſon ought to have - been” mentioned z7 that. 


Harvey was on the 21ft of Sept. laſt committed, -for | trea- 
ſonable praQtices againſt the government,: to: the cuſtody 
of a meſſenger, and about:'the beginning-of May'he was 
ſent to Newgate on this: warrant';. thatihe:'was a :member 
of pt iament, and his-attendancethere: was very neceffary. 
- Upon this one Claxton, an" apothecary, was examined 
upon oath by the- Ch. Juſt,/ concerning the- nature. and 
danger of Mr. Harvey's indiſpoſition. 98: 4 
To this it was' anſwered by Mr.' Attorney-general and 
Solicitor-general, that- the' habeas corpus at was generally 
for high-treaſon or felony ;: the words were © plainly and 
ſpecially expreſſed,” not-ſpecifically ; that the bailing was 
a matter in the diſcretion of the court, and: Mr; Harvey 
was not intitled to that favour till the laſt day of the'term z 
that an 'offence was ſufficiently charged - in” the. warrant ; 


<< ſent thither for high-treafon,”” is charging! a man' with 


high-treaſon ; that' irv the late duke of Ormond's caſe, the 
aCt for his attainder was generally for. bigh-treaſon; and4n 
caſe of commitment:for murder, the warrant need not-men- 
tion the particular:'perſon killed, nay, it was not neceſiary 
in an. inditment. » It was replied by Mr. Harvey's coun- 
ſel, that the ſpecies of treaſon ought to be expreſſed in - 
the warrant; The habeas corpus aft was, that the pri- 
ſoner ſhould be bailedy except where the: charge againſt 
him was plainly and ſpecially expreſſed; and cited Creften's 
caſe,-1 $1.79, and-as to the-late duke of Ormond's: caſe, 
the aQ for his attainder refers to. the articles of - impeach- 
ment. | RET 
Then it was' ſaid þy my Lord: Ch, J. Parker, , that: this 
was an . iineſs which' had been a-good while upon Mr. 
Harvey, and it'was proper they ſhould 'be ſatisfied; about 
it, there ſeeming not” to-be any! immediate+haſte} or--dap- 
ger ; that they could not take-notice- of the, matter, about 
the warrants, unleſs it had - been: more” particularly-ex- 
preſſed; and- perbaps- the' firſt commitment-was' of-.more 
ſervice to Mr.' Harvey than: his liberty - could have! been, 
conſidering his examination before! the Secretary of State ; 


| for then there might have been ſome reaſon for his being 


detained in-.cuſtody-; that. in my lord” Adontgemery's caſe, 
his fickneſs wis occaſioned by bis .confinement'z but .here 


1 he knew ' not how Mr: Harvey. had -been kept in Newgate, 


or was kejt before going thither, He faid be knew bim 
very well, 'and "that he feerhed not to be in; that ſtate of 
'health he ſormesly enjoyed; "Pratt }. ſaid, that. he did 
not think. that' an indiſpoſition was, in -all. caſes, a,reaſon_ 
for the court to baik-- \Andyhen: the Chi Jdgdded, that, a 

"magiſtrate might: be miſtaken.J hjs-opinion about the of- 


fence, but yet he he was bound'to ſetout all the evidence ; 
TD 93s TO OY Oe pa EG 8 REN 2 1 2% 


an? 


Wer *41.1 
_ a 
.- . . 
x + 


the courſe of the court, the-whole termbeing:inlaw-acs 
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could not ſignif thing: to the z whether one | 
ſpecies of ani < ces - due ed in the warrant ; 
but there: was a'fault'in the commitment, the court could 
not therefore admit him to bail. In caſes of felonies it 
was every day praQtiſed, that if, upon-examination of. fact, 
x did appea r that wg mg ought not. to- be bailed, the 
court- did order the Juſtice of peace, who made the feſt 
warrant mfufficiently, to make a new one, to ſupply the 
defeQ of the former. rettd | 

Then Mr. Harvey's counſel prayed, that his prayer 
might be entered, purſuant to the habeas corpusatt, which 
was done accordingly. | 

About two or three days afterwards, Mr. Harvey was 
brought up again by rule, and the court were of an opi- 
nion againſt bailing bim-; but ordered him to: be brought 
up again the laſt day of the term. Several affidavits were 
read, and particularly one of the mefſenger's deſcribing 
the nature of Mr. Harvey's diſorder, and the circum- 
ftances how he came to be under it ; the Judges delivered 
their opinions ſeriatim, and the ſubſtance of what they 
delivered is as follows, | 

That it appeared from the affidavits, that this indiſ- 
poſition came upon Mr. by bis own hand; for 
when he was firſt in cuſtody of the meſſenger, he ſecmed 
to be. very cafy and well, but after he was examined by the 
council, he was very much dejeQed, and did not ſpeak for ſix 
hours, and the next morning ſtabbed himſelf inthe breaſt ; 
being under thefe circumſtances, he was confined in the 
meſſenger's hands, and' not ſent to priſon till lately ; fo 
that, in the firſt place, this indiſpoſition was not ſuch as 
to induce the court to bail him, becauſe it was occaſioned 
by his own a after he was in cuſtody, and he was then 
much better than he had been; neither was the indiſpo- 
 fition fuch as manifeſtly endangered his life, as it might 
be im the caſe of an acute diſtemper ; the affidavits were 
only that his being confined for a few days would make 


his caſe the more doubtful, there being then fome ill þ 


RE upon him. | 
2dly, 'That the behaviour of this gentleman after his 
examination, the changing of his countenance, and ſtab- 
bing himſelf in the manner aforeſaid, carried a ſtrong 
fuſpicion of guilt, though it was not ſufficicient to charge 
him with any crime. 
3dly, That the delay of a proſecution, as attended with 
theſe circumſtances, was not ſuch as to incline the diſ- 
cretion of the court to bail him. Crefter's caſe, lord 
Mongomery's caſe, and lord Ayleſbury's caſe, were much 
ſtronger in this point. Beſides, this gentleman was not 
before in a condition. to be tried ; and ſince he was 
moving towards his diſcharge, the Attorney-general ought 
to have ſome time to prepare a charge againſt him, if he 
4thly, That there was a grand- then ſitting ; that 
there bad been a rebellion wks el and _ Was 2 
t deal of the ſame ſpirit left ; tbat in ſuch a time of 
anger to the government, the court ought to be very 
—_ how they diſcharge a perſon committed for high- 
treaſon. | , X 
5thly, That there hath been no precedent of this kind 
produced, and if the court ſhould bail this gentleman, 
every one who ſhould be comminted for high-treaſon, and 
ſhould be indifpoſed by his own at, would have a right 
to be bailed. Their compaſſion ought 10 b= conſiſtent 
with juſtice and the rules of the court. That if this in- 
difpolition had been by the vifitation vf God, or had been | 
occaſioned by his confinement, it might have been of an- 
other conſideration ; but here he was remanded, and or- 
dered by rule to be brought up again on the laſt day of 
term, when he was bailed, but to appear again the firſt 
_ day of the next term, when he entered into a recogni- | 
zance of 10,000 /. and his bail into one of .5000 /. each. 
Trivx. 2 Geo, 1. B. R. The King v. Harvey. = 
Bailiff or Baly, ( Ballivus) Saith lord Coke, is an 
old Saxen word, which ſignifies a keeper or proteRor ; 
and though there be ſeveral officers called bailifts, whoſe | 
offices and employments feem quite different from each 
other, yet doth ſomething of keeping or proteCion' belon 
to them all. Hence the ſheriff is conſidered -as bailiff 


- 
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| ſuit the ation is, and out,of what court the proceſs iſſues, 
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and in which he is to execute the Ring's writ, is calf 
| his bailiwick ; alfo his officers, who by his preceyt exe- 
cute Writs, are called. bailiffs ;, there are likewiſe bailiff 
of liberties, . who-are officers under lords who have fran. 
| chiſes exempt from: the juriſdiftion of the. ſheriff; there 
are likewiſe bailiffs of lords of manors,. who colle& their 
| rents and levy. their fines and amercements ; alſo he is 
called a bail who hath the adminiſtzation or _ charge of 
' lands, goods ar. chattels, ta make. the beſt, benefit for the 
owner, , againſt whom an ation of account, doth lie for 
the profits which. he hath raiſed or made, ar might by his 
have made, his reaſonable 
charges and expences deducted; there are likewiſe thoſe 
| termed bailiffs, to whom the King's caſtles.are committed, 
 aS the bailiff of Dover-ca/tle, &c. The chief magiſtrates 
in divers ancient corporations are called bailiffs ; as in 
Ipſwich, Yarmouth, Colcheſter, &c. There are likewiſe 

rs of the fereſt which are termed bailiffs. 1 New 
| Abr. 231. cites Ca. £'t. 61. b. See Co. Lit. 168. b. ro 
| 2. 4- 4+ Adirror, c. 5. ſet. 2, Bratt. 409. Flta, 


| lib. 2s bz Glany. lib. 1. cap. 9g, Kitch. Retorn. Brey. 
 285- 2 Infl. 453 Co. Lit. 172. Aanwoed, part 1, 


+ 11%, By ſome opinions, a. -bailiff in Magna Charts, 
 c. 28. {ignifies any Judge ; but as there is but little ſaid of 
' ſome of theſe in our books, and as what relates to others 
will more properly fall under other heads, it is thought 

proper 1a this place caly 10 conlider, p- 


I. Shoriffs bailiffi. 

2. Batiffs of liberties or franchiſes. 
3+ Bailiffs to lords of manors, 
4. Pleadings. 


1. Sheriffs basliffs. 


\ A ſheriff's bailiff is an officer appointed in every how 
dred to execute all writs within the bundrced, directed to 
' the ſheriff; he is likewiſe to colle&t the poſt-fines, fee- 
' farms of the King, &c. for the ſheriff, and to attend the 
Juſtices of afſize and goal-delivery, and Juſtices of peace 
in their courts, 2 New Abr, 232. Foe 
 . If an under-ſheriff takes bond from a bailiff, condi- 
| tioned to fave him barmleſs in executing all proceſſes, &c. 
and 1n an aCtion brought on this bond, the ſheriff aſſigns 
for breach, that the bailiff had not executed a certain 
; warrant ſent to ham- upon a proceſs direfted to him out of 
the Exchequer, to levy ifſues upon certain land in D. 
and it is not alledged that D. is within his hundred, this 
is no breach of the condition ; for the. bailiff cannot | 


Y mv pp a,precept out of the hundred where he is bailif. 
| A ſworn bailiff, commonly known to be an officer 
ating within his own precin&, need not ſhew his writ t9 
; 


| the perſon be arreſts ; but when be has made bis arreft, 
he is to inform him of the ſubſtance of bis writ, at whoſe 


—__— —_— —_—_— 


WOE 


| but a ſpecial bailiff.is obliged to ſhew his warrant. . 3 £. 
4+ 14-'@. 24 Hen. 7.9. b. 6 Ce. 54. 9 Co. 69. St 
405. Cro. Fac. 4B5, 486. | | 

A ſheriff who bath a writ directed to him, may autho- 
riſe others to execute it; but the-perſon to whom he di- 
reQs it, muſt perſonally execute it; yet it ſeems that one 
| may lawfully afiſt bim. Dealt. c. 117. 

A bailiff caught one by the hand (whom he had a war- 
rant to arreſt} as he beld it out of a window, and the 
court - ſaid, that it was ſuch a taking of him that the 
| bailiff might juſtify the breaking open of the hauſe 19 
carry him away. 1 Yeat. 306. 6 Med. 173... 

' One who is arreſted by a ſheriff's bailiff, is 1n the 
ſheriff's cuſtody, and if reſcued, the ſheriff may alledge 
| that he was reſcued out of his cuſtody. 2 eres 197+ 
1 Lev. 214. 2 Lev.-26. | Wo 
| A bailiff having a warrant againſt 4. went to him Þ 
| bis yard, and being at ſome diſtance told him he had. a 
-warrant, and ſaid be arreſted him ; A. having a fork 1" 
his band, keeps off the bailiff from touching him, and Fe- | 
treats into his houſe ; and on motion for_an attachment 


CO — 


| 
| 
| 
; 


the crown ; and his county, of which he hath the care, 


vill not 
for a — the court beld, that bare words Wl 


an arreſt ; but if the, plaintiff bad touched him, 
m__y been an arreſt, and the retreat a reſcous, and, 
the bailiff might bave purſued. and broke open the toulſe, 
or might have an attachment, or reſcous again} him. 
but as this caſe is, the bailiff hz 
for the afſault ; for the hol 

he was bog reach, is 
g. 6 Med. 173. BE 
19%; the 29 Gar, 2+ 6. 7. it is enaQted, That no perſon 
ar perſons upon the Lord's day, ſhall ſerve or execute, 
c cauſe to be ſerved. or executed any writ, proceſs, war- 
rant, or order, JNIEPant, or, decree,. (except in, caſes of 
treaſon, felony, or breach of the peace), but that the ſer= 
vice of every. ſuch writ, proceſs, warrant, or order, judg- 
ment, or decree, ſhall be void. to, all intents and purpoſes 
whatſocver ; and the peclen or erving or exc- 
cuting the ſame, ſhall be as liabl ſuit of the part 
grieved, and; to anſwer amagye to him for doing thereo 
as if he or they, had done the ſame, without, any writ 
proceſs, order, judgment, or decree at all, _ 
' A ſpecial verdict found that a Fat facias, bare tele 
the 42h of June, but was really ſued forth the 114 of Fune, 
and executed the 12th of Zune ; and that the party, againſt 
whom it went, became a bankrupt the 6th of Fune, and | 
a commiſſion was taken out the 17th 8 Tune, and trover' 
and converſion was brought againſt the bailiff, who exe- 
cuted the writ ; and the court held, that though the pro». 
perty was ſo. bound, that the execution ſhould not have 
effect of the aſſignment of the commiſſioners, yet it was 
bard to puniſh the officer in trover, and make him, a treſ- 
er for doing what he was obliged to do, and from 


. 


: 


as no remedy but a S/N 
ding up of the fork at him when 
| . evidence of that. 1 $a 


. 


Prom ſo 
le ko the 


- 


. 


3 


which be could not plead to excuſe himſelf, and therefore | 


gave judgment for the defendant, 1 Sid. 271. 1 Lev. 
173- 1 Keb, 930, 937: S. C. FO Fo 

The Ratute 23 H. 6. cap. 10. enafts, © That for an 
arreſt or attachment, tbe ſheriff ſhall have 204..and the 
bailif who makes the arreſt. 4 d.. and that the ſheriff or 
bailif who doth contrary, ſhall pay treble damages to the 
party grieved, and forfeit the ſum, of 401. one majety to 
the King, and the other to the party that will ſue, and 
that the Juſtices of afſfiſe_ in their ſeſhons, Juſtices of one 
bench and of the other, and Juſtices of peace in their 
county may determine the ſaid offences.” _ | 

By the 1 H. 5: cop. 4. it is enaQted, © That they 
which be bailiffs of ſheriffs by one year, ſhall be in-n« 
ſuch office for three years next. following, except ;bailiff 
of ſheriffs which be inheritable in their bheriferickay and 
that no under-ſkeriff, ſheriff's clerk, receiver, nor ſheriff's 
bailiff, be attorney in the King's courts, during the time 
that he is in office with any ſuch. ſheriff.” | 


ao 


4 


s . | a. 
writs, but was to direQ them to the bailiff of the liberty, 
Wits 


had 


_ 


- bs « 
_ = RR”... 


; who had the execution 4] writs, the ffatote 


' | = F * % tot | *g* TY Q. + T - . A. 
cap. 29. enats, That If ſacti 'bailiffy ave no anſwe; 6 
the ſheriff, the court ſhould rant a ſpecial wartant, wit 


a robo eh which  authoriſes the” (Reriff t6* efiter th 


franchiſe ; ang it being uſual fo mh oe the coptas arid = 
. | vox emittas together, we EY ittle” material "in out 
| books celating to this matter.” 1'New, br. 234. 


I 
But there are ſome caſes. in which the Garg might 
enter without any chauſe of 0 omittas 3 as in caſe wt 
quo minius. So where the ſheriff is by Weſtm.' i. cap. 17: 
to make deliverance by replevin; ſo where he is judge, . 
ap, in a writ, of redifſefin ; fo iy wo/lt ;" fo in Fee, = 
a warrant for breach" of the peace. "Bro, Offic. 34: '. Br, 
RE. 20. TEK 0b OITTOONT. AT IE 09% 75. "RIA 
If the ſheriff executes the. writ of a common perſon, 
without a no omittas, the execution is" good ;*b t' the 
ſheriff is liable to an aQtion to the lord, for entering into 


his bailiwick, . F”N. B.' Find $4. 
''The baili of chil ng. enter into the guild- 
able ; and'if he does, "it is erroneous, becauſe he” has 


authority out of the franchiſe more than'the ſheriff Fl ih 
another county, Br, Offi: ws ' Dalt. Sher. 464, © © 

If there be 'two liberties within a' county, viz. St. Ed- 
mond de Bury and St. Ethelbzd. de "Ely, in the com' Sufoh, 
and a capias is direQted to the ſhetiff to take the body'of 
B. and the ſheriff returns that he had made his mandate 
to the bailiff of Ethelbed, who has ' made*' no anſwer, the 


ſheriff, ofi a ncn omittas ſhall enter into the liberty of 
Bury, though the bailiff of that liberty has made*no'de- 
fault, Off. Brev. 135. Thef. Brev. 166, 1) 


"Tf the bailiff of a franchiſe had made an inſufficient re- 
turn, which the ſheriff returned to the court, they for- 


| merly beld the-ſheriff was anſwerable; and not the bailiffz 


for an inſufficient return, is no return, and the bailiff 
making no return, 'the ſheriff ought” to have ſaid niillum 
dedit mihi reſponſum.; but this: is altered by the- 27. H..8. 
cap. 24, which Gays, that the amertement' for inſufficient 
returns made by bailiffs of franchiſes, ſhall be ſet on the 
bailiff?s head, and 'nqt -on- the' ſheriff's 3 Hen. 7. 12. 
5 Hen. 7.27. See 2 Hawk. P. C. 14a, THR 

' If the baliff of 'a liberty dies after he'has returned cep:, 
a di/iringas iſſues againit his ſacceflor," becauſe 'he takes it 
up under the return of his predeceſſor.” Bro. Rets Brev. 
99 14 Ed. 4.1. 15 lt rin 


| 2. -Bailiffi to lords of maners. 


Bailiff of a manor may himſelf, or may command an- - 
other to-take cattle damage-feaſant upon the land ; for'he 


Bailiffs being officers who are to execute the King's | hath the'cafe'of-all things within the manor, ' 1 Rel, fbr- 
writs, ace moſt commonly puniſhed in thoſe courts out | 33 rd Af 4a rw 38. 2609-9095 2058. " ; 


of which ſuch writs-iffue, .by attachment z but it + is am- 
pollible to fet down all ſuch miſdemeanors and appreſkive 
practices of whichithe court is to determine, for which 
they ſhall be puniſhed ; howeyer, attachments have. been 
granted againſt them where they have uſcd needleſs force, | 
violence, and terror in.making- an arreſt; or where the 
broke open doors where by law they could not, and ther 
was no plauſible excyſe for doing it ; where they have | 
treated the perſons arreſted baſely and inhumanly,' or kept* 
them in cuſtody-till-they conſented to pay money for their. 
deliverance ; or for making an arreſt" without authority, | 
by force of a blank warrant, filled up with the name of a 
ſpecial bailiff, by the party bimſelf, without the. privity 
or {ubſequent agreement of the ſheriff; ,or if a bailifF levy 
a debt by virtue of an. execution, and keep.the money ip" 
his hands, and embezzle it ;, but even in theſe caſes there: 
may be ſuch. ciccumſtances or matters of. alleviation 
vill induce the court ito excuſe, if not wholly diſcharge 
them.” Finch 237. 5 dad. 314. Hb. 62, 263, 204. 
Noy tos. Moor 30; | TRE OTROS oY 


2. Bailiffs of liberties or franchiſes. 1) 4 1 

. A bailiff of a liberty is one who hath the ſame. juriſ- | 
diction with the ſheriff's bailiff, granted .to-bim by the 
lord of a liberty or franchiſe. 1 New Abr. 234+ +1 1, 
Theſe franchiſes oving .very. inconvenient, becauſe 


th 


; 


| 


þ 


, 


F 


. 


| A bailiff may give licence to- at 
| land z for this is a'treſpaſs'to 


. 


| Bu if a diſtreſs be taken for damage-feaſant, amends 
cannot be tendered to the'bailiff 3" for he'canngr deliver a 
diſtreſs when it 'is' otice: taken;/ nd imore_than' he can 
change the avowry of his maſter, ax demand a rent upon 


a condition of re-entry. $8 76. F e 

A bailiff of a manor, though he has no intereſt jn- the 
land, has an authority to receive rents, take. fealty, pay 
quit-rents, repair houſes and fences, and in- other:things 
aft for his maſter's benefit; but 'be'cannot do any: thing 
to his prejudice, nor an he'tile z\houſe that was' before. 
thatched, nor impale a } ron before mounded with a bedge. 
Sce Cre. Fac. 178. Owen 28.7, Hob. 134. 

A bailiff may be ſteward” of the ſame"manor ; for thoſe 
are offices' which are compatible. Cro. Fac 138. - 
' A, balliff hath no permanent eſtate, but is rem: e 
at the Jord's pleafure.'' "'Cro; Fac. 178 7 ns 
_ A balliff -of a manor way, Jeaſe"the : for years, 
but he/ cannot - by'any uſage make a leaſe of* his maſter's 
knd.” Ra. br. 33907 3 ne 2 hn ng 


- 


1 


other to go over the 
| the poſſeſſion only,-and the 
bailiff bath the diſpoſal - of the profits of the- polleſſion. 
LR, frog 2D: nated 5d iran ut 
If a + mat takes (cattle without -any command, for ſer- 
vices due to the lord, if the lord after agree'to/ the taking, 
he ſhall be |adjuliged his bailif,' although be was not!bis 


© ſheriff could not enter into them to execute the King's 


» 


| 


- 
*, ts 
. 


bailiff in any Place before, ' 1 Rel.” 4br, 685. "ft 


ſhall fo long live, reſerving a heriot of 5/. upon the death | 


3 Med. 1. 38. Cre. Eli. 608, 748, Moor 


the lord himfelf ; note the diverſity. Br. Treſpaſs, pl. 


206. | Fa 

: Bailiff ſhall have every challenge to the array and polls 
. as his maſter ſhall have. Br. Baillie, pl. 29. 
' ſay, that the tenements are in another will, but bailiff /oall 


. "If there are wo coparceners of a rent, and the one diſ- 
. trains and avows for himſelf, and juſtifies as bailiff of his 
' the E. of up +67 whereas in truth he was not his bailiff, 
- not party ;. nor can the earl haye an action upon the caſe, 
| becauſe he is not damnified ; but the party whoſe cattle 
and traverſed hxs being bailiff. Angerſon Ch. J. ſaid, that | 


. if one has cauſe to diſtrain my goods, and a ſtranger of 


he was a treſpaſſer, and his intent was manifeſt. But if 
one diftrains as bailiff, though in truth be is not bail:ff, if he, | 
 . In whoſe right he does it, does afterwards affent to it, he 


li . 
— 


out a ſpecial warrant for ſo doing, which muſt be ſet forth 


B A-I 

| In debt for rent, upon a leaſe for years, the defendant 
pleaded that the plaintiff made F. S. bailiff of his manor, 
of which the lands in leaſe were part, and gave him power 
to receive the rents of the leflee, &c. and alſo power to 
make leaſe for years; and that an agreement between 
the ſaid bailiff and defendant was made, that he ſhould 

Y 1007. and alfo ſurrender his leaſe to the uſe of the 
ord, and then he ſhould be diſcharged of the rent which 
he hath done; and whether this agreement would bind 
the lord was doubted, and a peremptory day given to the 
defendant to maintain his plea, after which the reporter 
mil plus inde audivit. Palm. 402. 

A. leaſes to B. for ninety-nine years, if B. C. or D. 


of every of them; A. dies, and the bailiff of 4. makes 
conuſance as bailiff generally for a heriot, but does not 
ſhew that A. had made his eleQtion; and whether this 
was not good and incident to the place of bailiff, or at 
the leaſt whether this ſhould not be intended for the be- 
nefit and advantage of the maſter till the contrary was 
ſhewn, dubitatur ; and after the parties agreed. Lit, Rep. 
33» 70, 71- Hel. 12, 16, 17,8. C. 

© bailiff can diſtrain for a fine or amercement, with- 


by him in an avowry or juſtification of ſuch a diſtreſs. 
574+. 1 Sak 
107, 108. Skin, 587. 2 Keb. 745. _ | 


4. Pleadings. 


In treſpaſs the defendant juſtified as bailiff of ].S. to 
aiftrain for rent arrear, and the plaintiff ſaid, that riens 
arrear, and a good iſſue againſt the bailiff ; contra again/? 


| 


And may 


not diſclaim in the land, contra of attorney, and bailiff, 
who may plead miſnomer of his maſter, and the other plead 
triable by the afſiſe. ib, | 


companion, it is not traveriable that he is not bailiff. Br. 
Traverſe er, Tc. pl. 118, ; . 
In affiſe, if F.S. appears as bailiff of the tenant, it is 
not traverſable if he be bauiff or not. Br, Traverſe per, 
&c. pl. 3 Sp , 
Replevin, the defendant made cognizance as bail ff to 


but took the diſireſs againſt his will, It was held, that the 
plaintiff cannot traverſe, that he was not his bailiff, for 
it is not ifſuable ; nor can the earl diſavow it, for he is 


are taken may bring an aCtion of treſpaſs for taking his 
cattle; and if the defendant juſtifies as bailiff, he may ſay 
de ſon tort demeſne abſque tali cauſa, and ſo puniſh him. 
Cro. E. I 4- » 3 vv T HY 
In treſpaſs the defendant juſlified as bailiff to F. S. the 
plaintiff replied, that he took his cattle of his own wrong, 


his own wrong takes my goods not as bailiff or fervant to the 
ether, and I bring treſpaſs. againſt him, he cannot excuſe 
himſelf by fatheriog his-miſdemeanors upon me ; for once 


ſhall not be puniſhed as a+treſpaſſer ; for the aſlent ſhall. 
have relation to the time of the diſtreſs taken ;z and ſo is 
the book of. 7 H. 4. and to all this Periam agreed. And 
Anderſon held clearly, that the taking in this caſe is not 
good, to which Rhodes agreed. Godb. 109, 110. 


In ceplevin the defendant made connſance. as bailiff to | 


J. S. for -damage-feaſant ; the plaintiff replied, that one 
A. did pretend right to the land where, &c. and the: de- 
fendant took them-in right of the faid 4. abſque hoc that: 


as to a matter which was objeCted, that if this traverſe , 


drawn in queſtion, they ſaid, that the ſame is\not any 
miſchief for ſo it is in other caſes 
; caption, 


| hereafter ſhall become payable, due, owing, or belonging to mt, 
' within the ſaid manor z and in default of payment _ 
"Ig ge diftrain for the ſame from time to time, and ſuch af- 


| ſaid J. G. to take care of and inſpeft into all and every ny 
| meſſuages, lands, and woods, "within the ſaid manor, and t 


| and, from time to time, to give me a juſt and true account in 


B A I 
ſhould be allowed, the meaning of the defendant will he 


3 AS In the caſe of re. 
2 Leon. 215, 216. CY | 
In an avewry for an amerciament in a court-leet upon a 
vill, for not making a tumbrel and ſtocks, he mutt at. 
ledge that the pain is unpaid to the lord, becauſe if any 
other of the vil] has paid the pain, the plaintiff is not de. 
terminable ; alſo he muft plead rhe precept of the fleward 
for taking the diſtrefs, or levying the pain, and the ex- 
trad? of the court, which the plaintiff ought to have for 
his warrant, Mo. 574. pl. 89. | 
In replevia the defendant ju/tified, for that the place 
where, 1s the freehold of the dean of P. and that he as 
his hailiff took the cattle damage-feaſant ; the plaintiff re. 
plied. de injuria ſua propria, abſque hoc that he is his bai. 
iff : it was objeed, that the plaintiff could not traverſe 
that the defendant was bailiff, becauſe he had confeſſed 
the frank tenement in the dean, in whoſe right he jJuſti. 
hed. And judgment was given per cur*, viz. Croke, Da- 
deriage, and * Haughton, that the replication is not good, 
and fo againſt the plaintiff, Rol. Rep. 46. 

In replevin, the defendant made conuſance as Bailiff » 
7.8. for a rent-charge ; plaintiff pleaded in tar, that 
took the dflreſs without the privity or command of J. S. and 
that ſuch 'a day aſter F. S. had fir ft notice of it, and thn 
diſcovered the taking atorefaid. Defendant demurted ge- 
nerally ; and per ur”, The bar is ill; for he ought to have 
traverſed the being bail, and was ruled to replead fo, 
and to amend his bar, paying coſts, and to go to trial 
whether bailiff or not. 3 Lev. 20, | 


An appointment of a bailiff of a manor. 


Know all men by theſe preſents, that I W.B. f 
&c.' e/g. brd of D.' in 'the county of G. have made. 
ordained, deputed and appointed J. G. of, &c. my bailift, 
for me and in my name, and to my uſe, to collef and gather, 
and to aſk, require, demand, and receive of all and every my 
tenants, that have held, enjoyed, or now do, or hereafter 
ſhall hold or enjoy any meſſuages, lands, or tenements, from, 
by, er under me, within my ſaid manor of D. all rents, and 
arrears of rent, heriots, and other profits, that now art, 


treſs or diſireſſes to impound, detain, and keep, until paj- 
ment be made of the ſaid rent and profits, and the arrears 
thereof. And I do alſo farther impower and authoriſe the 


take an account of all defefts, decays, waſtes, ſpoils, treſ- 
| paſſes, or other miſdemeaners, committed or permitted within 
| my ſaid manor, or in any meſſuages, lands, or woods thert ; 


writing thereof : and farther to aft and do all other things 
that to the office of a bailiff of the ſaid manor belongs ans 
| appertains during my will and pleaſure. In witneſs, &c- 


|  "Bailijwick, (Balliva) Is not only taken for the coun” 
ty, but ſignifies generally that liberty, whick' ss exempted 
' from the lderif of the county, over which the lord of the 
liberty appointeth a 5ailif} with ſuch powers within Þ'3 
' precinQ, as an under-ſheriff exerciſeth under the ſherilt 
of the county ; ſuch as the bailiff of 7//minſfer, &: 
| Stat. 27 Eliz. c. 12. Wood's Inft, 206. ; : 
Bailment, (from Bailler, to deliver) Is a delivery ® 
things, whether writings, goods, &c. to another, ſome- 
times to be delivered back to the bailor ; that is, to ÞM 
\ who fo delivered them ; ſometimes to the uſe of the bailee 
that is, of him to whom they are” delivered ; and ſome: 
times alſo to be delivered to a third perſon : this delivery 
is called a bailment. * Cowell, © | | 


3 I: Of general tailment ; where bailee is anſuverabiey ard 


where not. | 


2. Of ſpecial or conditional bailmert. 


he took them as bailift to F. S. and _ demurrer all 
the Juſtices held clearly, that the traverſe is good. And 


3- Pleadings. i. Of 


3X 


i, Of general hailmerit ; whers baile is a»ſwerable, and 
tuhere not. | | oat 

If a man deliver goods to atiother to be kept or, which 
:s all one, to be ſafely kept, the bailee undertakes to keep 
them only from all damages that ariſes from his own-neg- 
ligencez and the undertaking being only to keep them, 
he ought not to uſe them as though he had an intereſt in 
them. See hereafter the caſe of Coggs and Barnard under 

is title. | | I | 
or a fortiori, if a man delivers goods to: another to 
keep 25 a man would keep his own 3 and this is called a 


ſpecial bailment, in which the bailee.doth undertake for | 


no more than for his diligence in the keeping of them, 
and has no manner of uſe of the thing to him committed, 
but the naked poſſeſhon only., Co. Lit. 89. a. 4 Co. 
83. b. Dodt. & Stud. 129. | | 

[f the bailee of certain plate will not deliver it, detinue 
lies ; but if he changes it frover and converſion lies. Arg. 
Rol. Rep. 59, 60. : 

If I lend you my horſe, and be die ſuddenly without your 
default, you are diſcharged; per Kirton, - Br. Charge, 

OR 

In detinue, goods were bailed at the jeopardy of the plain- 
1iff, and the defendant ſhewsd how W . had taken the goods. 
Per Reade ; this is no plea, for the defendant might have 
action againſt the taker. Per Keble; the bailer ſhall have 
the aftion, for he has the property ; and it was «couched, 
that if goods are 'robbed from the bailee, he ſhall not be 
charged over, but if they are taken by a treſpaſſer of whom 
he may have- conuſance, he ſhall be charged, for he has 
his remedy over. But per Brian ; this is of @ general 
bailment, but otherwiſe it is of a bailment at the peril of 
the bailor, for the bailor ſhall recover no damages, for he 
is not charged over to the bailor. Br. Bailment, pl. 8. 
If on bailment of goods for ſafe cuſtody, the goods for 
want of good cuſtody are loft or deftroyed, caſe or detinue 
. lies, and bailee ſhall be charged by ſuper ſe aſſump/it ; per 
Frowike, Ch. J. Ketw. 77. | 

If A. leaves a cheſt locked with B. to be Rept, and takes 
the key away with him, and acquainteth not B. what- is in 
the cheſt, and the cheſt together with the goods of B. are 
ſtolen away ; B. ſhall not be charged therewith, becauſe 
A. did not truſt B. with them as this caſe'is ; and that 
which hath been ſaid before of ſtealing, is to be under- 
ſtood alſo of other like accidents ; as ſhipwrecks by ſea, 
fire by lightning and other like inevitable accidents. 
And all theſe caſes were reſolved and adjudged in B, R. 
and by theſe diverſities are all the books concerning this 
point reconciled. Co. Lit. 89, a. 6. 

A. delivers money to B. to diſpatch his buſineſs in the 
Exchequer ; B. does not do it, aQtion of debt lies for it. 
Noy, arg. 952. | Ko 2174; 126 acs tt 

If beaſts are bailed to feed the land, and the bailee ki1!s 
the beaſts, a general aftion of treſpaſs lies. 11 Rep. 82. 

If I deliver 1007, to A. to buy cattle, and he beſtows 
q l. of it in cattle, and I bring an aCtion of debt for all, 

ſhall be barred in that ation for the money beſtowed 
and charges, &c. but for the reſt I ſhall recover. Hob. 207. 

If money is delivered to A, to keep generally, without any 
_ conſideration or reward for ſo doing, if A. is robbed, he is 

diſcharged, and the owner ſhall bear the loſs. Ruled upon 
evidence per Lord Pemberton. 2 Show. pl. 166. 

| The naked poſſeſſion of chattles perſonal cannot be 
aliened, for ſuch alienation, if admitted, would deſtroy 
the right of the proprietary; and if allowed to be' tran(- 
lated or handed about from one to another, 'by cotceal- 
ment or imbezzlement, might- be loſt and deſtroyed, and 
would not be returned as they ought, to the right owners. 
Br. Attachment on Aſeſe, 20 © 41 

| If the goods" of {. are bailed by B. to'C. C. muſt de 
liver them to B. for C. cannot pretend to remove or alter 
that poſſeſſion committed to him, in order to reſtore it to 
the right owner ; for the right of the reſtitution muſt be 

demanded of him that did the injury, of which C: has'no 
Pretence to judge ; and therefore it would be down-right 
treachery in him to deliver it to any other than him from 
whom he had it. 7:07. OTH 00608 
Vo, 1, N* 24, E774 


- 
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But if . bail. goods to 3; to. which Chas a right} and 
B. dies, his executors are chargeable only to-C. that has 


right, for the executors came'to the: poſſeſſion by the law; 


and therefore .muſt deliver it to: thoſe perſons 'in whoni 
the law bas eſtabliſhed the property z and the taking up of 
an executorſhip is an-engagement-to anſwer all debts of 
the deceaſed, and all ttakings that create a debt, fo 
far as there are affets, but doth not embark him in the 
perſonal truſts of che-deceaſed, no more than he is obliged 
to anſwer for his ſeveral injuries, which no man can tell 
how they might have bech diſcharged or anſwered by the 
teſtator. x Rol. Abr. boy. $9 

If A. bail goods to C. and after gives bis whole right in 
them to B. B. cannot maintain detinue for them againſt C, 


becauſe the ſpecial property that C. acquires by the bail- 
ment, is not thereby transferred to p. per Ch. }. 
we | cs | y +: | 
bail goods. to deliver on requeſt, may ſeize 
them without requeſt. Arg. as 61S w | 
By Manwoed ; if goods be delivered to . to pay to B. 
A. may fell them. 2 Leo. go. | "rs vi TA 169 2 
-' A. lent B. a horſe to ride from G. to N. at 4s. for two 
days ; B. goes out of the road from G. to N. yet A. cannot 
take the horſe from B. for thoſe two days B. has a 
ſpecial property againſt all the world ; and A.'s remedy 
for riding out of the road, is by at#ion of the caſe, but not _ 
to ſeize the horſe.  Volu. $92. oY : 
Snow, Mr. Warner's partner, a goldſmith, ' having loſt 
twenty-one lottery-tichets and a lottery-order for $01. imme- 
diately upon the loſs of them ſends to the goldfmiths com> 
pany, and gets a number of printed tickets of the loſs; with 
the number and deſcription of the ſeveral lottery-tickets 
and order, which the beadle and ſervants 'of the com- 
pany, according to the uſage in ſuch caſes, delivered- at all 
the goldſmiths ſhops in London, and ſeveral coffee- houſes iti 
and about the Royal- Exchange, and at the'Exchequer, &e: 
and the next day he put advertiſements” in ſeveral public 
prints, Gazette, &c. Some few days' after theſe tickets 
and order were loſt, one Samuel Snow, 4 broker, but of 
bad credit and reputation in his buſineſs, brings theſe tic- 
kets and the order to the defendant's ſhop, being a gold- 
ſmith in Zombard- Street, where the faid Samuel Snow did 
uſually take up money, upon pawning or leaving lottery=- 
tickets, or other government ſecutities as a pledge for the 
money ſo received ; but the defendant did never give him 
credit for any ſum.of money, without having ſome pledge 
in his hands for his ſecurity ; and in this way of dealing, 
they had paid and re-paid 20,000. in three months time. 
The defendant Jenkins advances to Samuel, upon the de- 
livery of. theſe tickets and order, a ſum of money near 
to the value of them.” A bill being brought by the plain- 
tiffs for a fatisfaCtion for theſe tickets and order ; the de- 
fendant inſiſts upon the property, they being payable to 
bearer, and that he is a fair purchaſer, and denies expreſs 
notice that they were loſt by the plaintiff Snow, and ſays 
that he took the tickets and order without examining the 
number, and only caſt up the ſums and value of them, 
being left in his-hands only-as a pledge and by a broker, 
and that is the yſual way” of tranſatting between gold- 
ſmiths and brokers, where money is taken up' upon ſuch 
public ſecurities, which are left with the gold{mith only 
as a pledge till the money is repaid. 'Per Parker C." If a 
perſon- will buy lottery-tickets, or any other public ſecu- 
rities payable to bearer or indorſee, with notice that they 
were leſt or flolen, and that the vender came to them with- 
out a fair conſideration'; this will not veſt a right or pro- 
perty in the buyer. In this cafe, though here is not proof 
of expreſs notice to the buyer, yet the printed notice left at 
his ſhop,' and the ſeveral advertiſements in the printed pa- 
pers, will amount to ſufficient notice” fo' as to avoid the 
purchaſe ; and though there is no direCt proof of fraud in 
the defendants, yet here is a very groſs negleCt in not ex- 
amining the tickets and order ; and fince the plaintiff did 
every thing in his power to retrieve the'tickets and order, 
'and it was the defendant's fault and carelefineſs not to exa- 
- mine them before he bought them, and Samnue! Snow being 
2 broker - and run away, the defendant Jenkins ought to 


| _ fatisfaCtion to'the pmuen and decreed accordingly, 


4 but 
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but without coſts. 4 Fin. 6, 7. cites MS. Rep. Trin. 
4 Ge, I. in Canto wit aa \ . + IT, 
«The 'plaintiff, living in the country, leaves with the 
defendant,' his banker in! town,” ſome lottery tickets and 
lottery orders, for which-the defendant ' gives him a note, pro- 
miſing to be accountable \for them on 
no letter of attorney, or any expreſs authority given-to 
the defendant about them. . The defendant continues to re- 
cetive the intereſt, and once received 501. of the' principal, 
which the plaintifF approved of ; but whether this 50 /. was 
by fale of any.of them, or was paid in the courſe of dif- 
charge by the government, or whether the defendant had 
any particular authority concerning this 50/4, did not ap- 
pear. The defendants without any expreſs authority, ſub-- 
ſeribed theſe into the S. S. company in the name of the plain- 
tiff, and. flock for them was made out in the books in- the 
plaintiff's name alſo, The plaintiff brings his bill for an 
- account and ſatisfaCQtion, &c. - For the plaintiff the argu- 
ments turned upon the defendant's being only a depoſitary 
to receive the intereſt ; that that was the only power that 
a banker is underſtood to have in ſuch. caſes, which are 
common ; and in regard-to the 50 /. principal, he muſt be 
ſuppoſed to have had a particular order for that as it ap- 
peared to be a,particular tranſaQtion. As to the lottery- 
tickets, that he admitted himſelf to be accountable for 
the loſs that accrued upon them, by an offer he made-to 
pay ſuch Joſs or difference ; that this. was within the old 
rules of a Joſs arifing from the unauthoriſed aCt of a depo- 
fitary ; and therefore, if it was a new caſe, it was ouly fo 
on the defendant's ſide, and the conſequences would be:too 
extenſive to make a precedent in his fayour. For the defen- 
dant it was inſiſted, that he had the legal intereſt in theſe 
things, as bearer, was the plaintiff's truſtee, and there- 
fore is fully indemnified by the S. S. at, which impowers 
all truſtees to ſubſcribe ; that his poſſeſſion of theſe things, 
implied a power .to diſcharge or diſpoſe of them. The 
law infers ſuch a- power from the leaving a bond in the 
hands of a ſcrivener, who was. agent in lending the 
money : he may receive it, and on payment deliver up the 
bond, without any expreſs authority. The caſe of Parry 
and Stokes lately decreed, was much ſtronger : the de- 
fendant there gave a note to transſer 150/. Bank annui- 
ties to the plaintiff on demand ; but when the plaintiff 
demands them, he ſays he has ſubſcribed them. 'T here 
the only queſtion was, whether they:were indeed ſubſcrib- 
ed, being in the defendant's own name ; but if they were 
ſubſcribed, it was agreed the plaintiff would be bound by 
it. Here the ſubſcription is in the name of the plaintiff. 
The laſt aCt defigned to give validity, and cure all defects 
in the ſubſcriptions. In this caſe the company do not want 
its aſſiſtance, in regard to them ; the ſubſcription is cer- 
tainly valid, and therefore, if private perſons are bound, as 
to the company, the aQt has certainly concluded all que- 
ſtions between themſelves; for the ſame ſubſcriptions 
cannot be valid in regard to one, and void as to another. 
But if this caſe is not within any of -the aCts, if the de- 
fendant is not a truſtee, but only an agent or faQtor, or 
any thing elſe, yet he is unattended with any of thoſe 
circumſtances which ſhould induce a court of equity to 
charge him with the loſs. He has been guilty of no fraud, 
and had good reaſon to juſtify his miſtake. The legiſ- 
lature recommended 'theſe ſubſcriptions; it was the opi- 
nion of moſt men, that they would be advantageous. 
The court ſhould take notice of the hurry people were 
then in. The defendant aQted as well for the plaintiff as 


he did for himſelf; he could have no advantage from this. 
ſubſcription, becauſe it was in the plaintiff's name. The' 
plaintiff might have received benefit from it, ſince he 
proved it bore a premium : there was therefore no reaſon! 
Per Maſter of the Rolls, T his 
caſe ariſes upon the conſtruCtion of ſeveral as of patlia-' 


.to charge the defendant. 


ment ; the $S. S. aCt, and the ſubſcription aQts, that were 
made to confirm and ſuprply what was done upon it. 


. ſome parts of them out of this caſe; but he ſaid, that 
every. one that fits in this court ſhould aft according to 
law ; that he far there jus dicere, non dare. 'T his was agiee- 
able to the rule of judging /cecundum diſcretionem bont viri ; 


nd. There was | 


He 


ſeems to expreſs ſome doubts concerning the equity of 
thoſe acts, and enlarged much upon the conſtruftion. of! 


Li ; | 
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for Vir bonus ef qui ? quis conſulta patrum, quis leges juragul 
ſervat. That this caſe is not at all accompanied with 
any impoſition or fraud, or deſign of profit to the defen: 
.dant.. 'The two forts of ſecurity depoſited, ſhould receive 
a, diſtin&t conſideration. : As,to the lottery-tickets, the 
.defendants are plainly truſtees z but 1 do not think in all 
caſes, where a thing is payable to-bearer, the bearer will 
have the legal property ; as where a ticket is ſtolen : and 
yet in ſuch caſe, if ſuch ticket was ſubſcribed, the com- 
pany would have good right from the bearer ; here plainly 
; the . defendants were truſtees by being bearers, becauſc, 
by having the ſecurities,” they had a power to receive the 
principal, which alſo the owner mult know. I think 
this is a ſtronger caſe than that of a ſcrivener ; for if he 
1s enabled to diſcharge the debt by only having the cuſtody 
of the bond, without any legal property, a forttori. here, 
where the defendant is truſted with the legal property : 
but if the ſcrivener does deliver up the bond without pay- 
ment of the. money, that will | not diſcharge even the 
debtor, but he will continue ſtill liable for the debt. The 
defendant's offer ſhall not bind: him 3 for he would always 
ſtick to Ld. Cowper's rule, that no offer ſhould prejudice 
the perſon offering. As to the caſe Mr. Zutwich put of 
a perſon intruſted to deliver over a thing to. another, he 
is in no ſenſe a truſtee, but a mere porter or carrier ; he 
can receive nothing, and yet even this perſon would be a 
truſtce in regard to the $S. $. company, but not ſo as to 
be himſelf indemnified for a ſubſcription ; but he thought 
there was no Caſe of a real truſtce that was not within 
the at. It is plain the legiſlature intended to take in all 
ſorts of truſts whatſoever ; if a man was any ways intruſted, 
though not a formal truſtee, he had a power to fub(cribe; 
even creditors are bound by the ſubſcription of executors, 
which is the hardeſt caſe. And yet, though the defendants 
are truſtees, if there had. been any fraud, any advantage 
to themſelves, I would charge them, though their ſubſcrip- 
tions; would be valid as. to the company. The courſe of 
dealing in theſe caſes is very well known; «the hurry was 
very great, the defendants thqught they were aQting for 
the benefit of the plaintiff, and for a ſmall time it was 
for his benefit ; he might have ſold them (contracted tor 
them) at a premium. 'The ſecond point concerning the 
lottery-orders is not ſo clear to be a truſt, nor do | think 
I need declare any opinion whether it was a truſt.or not; 
ſo far it reſembles a truſt, becauſe the defendants plainly 
had a power over the principal and intereſt, and that by 
the delivery of the party himſelf; he has made uſe of that 
power, as the principal, by receiving the 50/. The 
aſſignment of theſe orders is with a blank, T he bearer 
has a power to fill up that blank. . 'The defendants had a 
| power to make themſelves truſtees, by filling it up to 
themſelves, and then they would have been good trultees 
in the ſenſe of the alt. But though he had the power to 
make himſelf a truſtee, he has not made bimſelf one ; but 
the form of a truſtee ſeems not to be confidered by the 
aft, but whether the perſon. was in any ſenſe intrulted. 
Upon the late at, I will not fay how it will be where 
the company have got/poſſeſſion of -orders without the aCt 
of the proprietor, or any authority from bim, exprels or 
implied ; that is a queſtion of right : but ſuppoſe here this 
ſubſcription is a void ſubſcription, and not within the 
proviſo of the late aCt, can-the--plaintiff-make the defen- 
|dants ſtand in the place of the $, $. company, and make, 
that ſatisfaction which the company ought to make, 
without making the company parties? I think the de- 
fendant ſhould not. be charged. ;If, he has done wrongs 
it is without any - ingredient of fraud to bring it into this 
court, and itherefore, 'as' a tort, ſhould be proſecuted at 
law. . What can this court decree fora tort? Can they 
decree that the defendant ſhall pay'to the plaintiff the 10- 
tereſt of theſe annuities, till the government would have 
redeemed them ? and ſhould we decree the payment of 3 
certain ſum, this would be direaly to decree damages tor 
a. tort, and fſuch- an inyaſfion upon the Common law, 38 
I hope never /to fee in this. court. If this aCt bas authen* 
ticated this ſubſcription as to the company): it has __ 
to. the proprietor. Bill diſmiſſed per Jekyll, Maſter 01 
the Rolls, 4 Yin, 7, 8, 9+ cities MS. Rep. Peſch. 8: 
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decurities were delivered by A. to B. in order that B. 
ſhould advance a fur of money upon them the next day ; 
but 19 money was then advanced. The queſtion was, 
whether B. can keep theſe ſecurities, ſo delivered to him 
for this particular purpoſe, in order to have a fatisfaQtion 
for a precedenit debt due to him from 4. Pzr Ld. C. 
Macclesfield, B. ou ght not to retain theſe ſecurities in ſa- 
tisfation of a precedent debt due to him from A. ſince 
they were delivered to him for another purpoſe, viz. as a 
pledge or ſecarity for another ſum of money, intended 
and propoſed to be advanced and lent to him ? and fnce 
B. did not advance the money according to the agreement, 
he ought to Teturn the piedge upon demand ; and fince 
he has not complied with his part” of the agreement, he 
ſhall not retain the ſecurities which he got into his hands 
by ſuch a pretence 'and artifice, to ſecure to himſelf a 
ſatisfaction for a precedent debt ; and gave coſts againſt 


the defendant. 4 Vin. g cites MS: Rep. Ttin. 8 Geo. 1. 
Plaintiff brought trover againſt defendant for a diamond 


tar-ring, and other jewels, to which the defendant pleaded 
Not guilty. _Upon ſpecial vetdit the caſe was, that 
plaintiff being "owner of the good; mentioned in the decla- 
ration-on the 12th of Fanuary 1729, lodged them, for ſafe 
cuſtody only, in the hands of Sey mour the goldſmith, pra 
in a paper and bag, and took the receipt following, © 12 Fan. 
Received of Sir John Hartop the Pinoy, jewels, [men- 
tioning them all} which are ſealed up in a bag ; which bag 
ſealed up, [promiſe to take care of for him”, That after- 
wards Seymour broke open the ſeals, and carried the jewels 
to defendanc's ſhop, which is an open ſhop in London, as 
4 banker ; that Seymour borrowed of defendant 300 |. upon 
the pledge of the jewels, and gave him his note for that ſum. 
No authority is found from the plaintiff to ſell them ; but 
he demanded them of the defendant, who, not being paid 
his money, refuſed to deliver them. Seymour was in poſ- 
ſeſſion of the jewels till he pledged them as aforeſaid, which 
was in the year 1736. Szymour afterwards became a 
bankrupt ; (but that is not material to the preſent queſtion.) 
The value of the jewels is found to be 750 /. © Aﬀeer ſe- 
reral arguments, the Ch. J. pronounced the reſolution of 
the court, The general-queſtion upon tkis ſpecial verdict 
i, whether, by any faCts ſound, the plaintiff is barred 
from having the goods delivered to him, or from having 
fatisfaCtion ; and firſt, it is to be conſidered in what re- 
lation Seymour ſtands with reſpeC& to the plaintiff ; 2dly, 
whether any thing that is found, diveſted the property of 
theſe diamonds from the plaintiff. As to the firſt delivery 
to Seymour,” it was nothing more than a naked bailment 
for the uſe of the bailor, lodged there for ſafe cuſtody only, 
Holt Ch. J. calls it a depoſiting, Seuthcote's caſe,. 4 Co. m 
ſome reſpe& the bailee has a property to keep, for. the uſe 
of the bailor only. That upon Szymour's breaking the 
ſeal, he was a treſpaſſer to the plaintiff, and that treſpaſs 
would lie againſt him ; cites Afoor 248. and Salk. 655. 
The opinion of Trover Ch. J. The ſecond conſideration is, 
how-far the plaintiff is affeQted by any thing done by Sey- 
mour; whether his property is diveſted by any thing that 
1s found. Seymour had the poſſeſſion originally by right, 


but by breaking the ſeal he became a treſpaſſer, and from | 


thence a poſſeſſor* of the goods by wrong. It is objeCted, 
that the defendant was not privy to Seymorr's wrong ; that 
he lent his money innocently, and-therefore, as is ob- 
jeQted, more reaſonable the lofs ſhould fall on the plaintiff 
than defendant z and for this was cited Salk. 289. But” 
that is not this'caſe ; the jewels here were ſealed up with 
the plaintif's own ſeal, which reſembles the locking a 
box, and taking away the- key. 1 [n/t. 19.” There is no 
fault in the plaintiff, - Then to confider what is the law 
touching ſales in' open ſhops ; that ſales in open ſhops do 
not alter the property of a ſtranger, as fales in market- 
overt or fairs. oor 625. That a cuſtom of London 
pleaded, that every freeman might buy all manner of 
wares mevery ſhop in Londor, is too general ; for then a 
| rivener might buy plate in his ſhop, and the like, which 
_ B unreaſonable. Cro. Fac. 69. Baton's Uſe of the L:w 80 

5 H. 7.15 By theſe caſes (it appears, that the true 
owner never loſt the property of his goods by ſale, unleſs 
n'a market-overt.! For the defendant it was: infiſted, 

it a perſon who loſt money with the plaintiff at play, 


| pay B. 64. per week for the pa 


and gave him for payment a goldſmith's note, the gold: 
ſmith ſhall not be ohliged to pay this note, the plaintiff 
being a perſon within the'meaning of the gaming a&: 
This is true ; but if the plaintiff had negociated this note 
to. a third perſon, then the caſe would been betweeti 
two perſons, ſtrangers to the proviſions of the gaming 
aCts, and fo thoſe ats would not take place, as b:tween 
acceptor and afſignee of the note. Carth. 357. Salk. 344. 
So where a bank-bill, payable to. A. or beater, and A. 
loſes the note, and the ſtranger who found it transfers it, 
for valuable conſideration, to C. the money being paid to 
bearer, diſcharges the'drawer ; for it is the very terms of 
the note, and by courſe of trade ; the notes are looked 
upon as change of money for money ;z but there is no ſuch 
courſe of trade with reſpe& to goods : the property does 
not follow the pofſeflion, unleſs in caſes where the owner 
has no mark to know his own again, as in money. Cro. 
Eliz, 746. Higgs and Holiday. Salk. 283. Ford and 
Hopkins. In the preſent caſe, the owner never gave any 
power to ſell or diſpoſe of them, and poſſeſhon merely 
does not change the ownerſhip of goods, though it does of 
money. Tf bill or note is made payable to A. or bearer, 
if no indorſement, the vendee is without remedy againſt 
vendor ; for theſe notes are looked upon as lodging money 
for money. The next matter for conſideration is, whe- 
ther the place where the pawn is made will intitle the 
defendant to retain theſe jewels. On the finding, it is 
inſiſted, that ſales in open ſhops are the ſame as fales in 
markets-overt : but by this ſpecial verdi&t no cuſtom is 
found, and unleſs it was found, the court cannot take 
notice of ſuch a cuſtom; as was determined in the caſe of 
Argyle and Hunt, in this court, Trim. 5 Geo. t. where a 
libel in the ſpiritual court, for calling a woman whore, 
and after ſentence, applied for a prohibition, yet denied ; 
.for that the court would: not take notice of the cuſtom of 
London, where it is aftionable to call a woman a whore. 
Carth, 75. 'Then it is objected, that upon the finding of 
the jury, the cuſtom is to be certified. Hob. 86.  Cro; 
516. QCyo. Fac. 69. But this caſe is not within the 
cuſtom, as ſales in market-overt ; for pawns, as this is, 
ard ſales, are quite differentz and a cuſtom which ex- 
tends to fales in market-overt, will not include pawns or 
pledges ; and for that purpoſe 35 H. 6. fo. 25. is in point, 
where it is expreſsly faid, that the cuſtom extends to a 
ſale, and not to a pawn. There is no inſtance' where 
this caſe has been allowed, with reſpe& to pawns. 4 /in. 
9, IO, 11. cites MS; Rep. Eafl. 1943. in B. R., 


2. Of ſpecial or conditional bailment; b 2s | 
If Z. puts his beaſts into B.'s ones on agreement to . 
urage, B. cannot retain 
the beaſts of A. until he hath paid him'the money, unleſs 
this were at firſt provided by their 'agreement ; but the 
only remedy that B. has, is upon the eontra&. Cro. Car. 
271 "2 Ro6 MY 9H. 16 fr 4s 
But if a horſe be committed to an hofiler he ſhall 
detain him till he is paid for his meat. 2 Rel. Abr. 
85. | | ITY 
20 if cloth be committed to a taylor to make up into a 
garment, he ſhall detain the cloth until he is ſatisfied for 
his labour. Cro. Car. 271. 8 Co. 147. © i 
A taylor hath cloth delivered to him to make up into a 
garment, which he doth accordingly, he ſhall have an 
ation for his work, without delivering the garment ; and 
if the taylor refuſe to deliver the garment upon requeſt, 
it ought to be ſhewn on the other ſide in excuſe of the 
aCtion ; 'ſor the taylor's ation is founded upon the 'pro- 
miſe, and if he hath done the work and is ready to deliver 
the garment, he hath performed all that the law requires 
on his part, and on that conſideration is intitled to the 
| benefit of the defendant's promiſe. Palm. 223, 224- 
| Detinue againſt barin' and feme, and counted of bailment 
of ſheep to the feme before the coverture, by which the de- 
fendant ſaid, that afier he took the feme. to wiſe, and the 
ſheep were bailed to him to compeſter the land, by which - hu 


commanded bim to take his cattle,” and he would not, where- 
fore the defendant took the cattle in the land, damage: feaſant ; 
and demanded judgment, if of-ſuch'taking, &c. and the 


opinion of Thorpe was, that it is a ala dangtanh, © of the 
ailment, 


£ 
3 
| 
7 
| 
| 
| 


| offers it, and P. refuſes, 
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bailment, without other poſſeſſion in the plaintiff again, 
by which the plaintiff traverſed the commandment ; gud 
nota. Br. Detinue de Biens, pl. 13. _ | 

Where 7 bail 101. w J « to deliver to P. and F.N. 

ſhall bave debt againſt F. I. 
for he ſhall not retain the 10/7. for the refuſal of P. 
where there is no default in me. Br. Conartien', pl. 5 by 

If a feme covert bails goods toa man, and after ſhe 

takes him to baron, and he dies, the feme ſhall not have 
ation of bailment ; for the bailment was diſcharged by 
the intermarriage, but ſhe may declare upon trover ; gud 
nota ; per Fineux. Br. Bailment, pl. 6, | 
If a man lends another his ſheep, oxen, or his cart, 
the borrower hath a qualified property in them, according 
to the purpoſes for which they were borrowed ; and by 
force of this loan they may be uſed reaſonably for theſe 
Purpoſes and for the time agreed on ; and if they periſh 
in ſuch occupation, it is at the peril of the lender ; but 
if they periſh in any other manner, the borrower mult 
anſwer for them. Do#?. & Stud. 129. 

If A. borrows a horſe to ride to Dover, and he rides 
out of his way, and the owner of the horſe meets him, 
he cannot take the horſe from him ; for 4. has a ſpecial 
property in the horſe till the journey is determined ; and 
being in lawful poſſeſſion of the horſe, the owner cannot 
violently ſeize and take it away, for the continuance of 
all property is to be taken from the form of the original 
bargain, which in this caſe was limited till the appointed 
Journey was finiſhed. Yelv. 172. 

But if A. borrows a horſe to go to Dover, and goes to 
other places, the owner may have an aCtion on the caſe 
againſt him for exceeding the purpoſes of the loan ; for ſo 
far it is a ſecret and fallacious abuſe of his property ; but 
no general aCQtion of treipaſs, becauſe it is not an open 
and violent invaſion of it. 1 Rol. Rep. 128. 

If a man lend another his ſheep to ſtock his land, the 
borrower hath the bare uſe of them ; but if he kill them, 
the owner ſhall have a general ation of treſpaſs, or an 
action of trover at his eleCtion ; for though the uſe is in 


_ © the borrower, yet the property is in the lender, and the 
| killing of the ſheep is an open violation of another's pro- 


perty, which is complained of in the general action of 
treſpaſs. Co. Lit. 57. 5 Co. 15. 1 Lev. 87,88. Cro. 
Eliz. 784. 15 Ed. 4. 84. Ado. 248, Godb. 66, 67. 
Owen 52. Dyer 121. pl. 17. 

If I ſell you a horſe for 205. I ſhall retain him, ualeſs 
the money be aCtually, or conditioned to be paid at a fu- 
ture day, for unleſs there be guid pro quo, the property 1s 
not altered. 5 Ed. 4 2.6. : 

As to borrowing a thing periſhable, as corn, wine, 
money, or the like, a man muſt, from the nature of the 
thing, have an abſolute property in them ; otherwile it 
could not ſupply the uſes for which it was lent, and there- 
fore he is*obliged to return ſomething of the ſame ſort, 
the ſame in quantity and quality with what is borrowed. 
Dr. & Stud. 129. | | 

It is held by ſome, that if 4. commits goods to B. to 
be kept, or, which is all one, to be ſafely kept, and they 
are ſtolen, that B. muſt anſwer the value of them to 4. 
Others have made a diſtinction, that if B. had under- 
taken for a price to keep them, that then he ſhould have 
been bound to anſwer for them if they had been ſtolen ; 
becauſe there is a conſideration to found the promiſe ; but 
where no reward is agreed on, there they ſay there can 
be no conſideration on which the promife is built, and 
therefore a naked promiſe which affords no aCtion ; but 
the reaſons urged againſt this are, that where another loſes 
by an undertaking, 1 am equally bound to make good the 


_ value of my promiſe, as if I myſelf was to receive gain by 


the bargain ; for ſince another man's property, and poſhbly 
the whole fruits of a long and painful induſtry, is loſt and 
waſted by my undertaking to ſecure it, certainly I, from 
whom the damage aroſe, ought to make him fatisfac- 
tion ; for every man is preſumed to guard his own, 
and not eaſily to part with that which cannot be acquired 


_ without great diſhculty ; and therefore it muſt be pre- | 
ſumed, that .he would have ſafely kept it, and not have 


committed it to me, unleſs I had undertaken to ſecure it ; 
9 
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tution ; for I am equally obliged to a reſtitution whers 
another man ſuffers an injury by my means,. as where ] 
myſelf commit an injury ; and had the law any other 
courſe in thele caſes, it were a_ perfe@ inlet into all cd. 
pms ; for agreements and contrivances might arile. be. 
tween the men of violence and ſuch treacherous under. 
no. as are 4 rg to be diſcovered. 4 Co. 83, Dy, 
3 Stud. 129. See the caſe of Coggs and Barn 
end of this Goiken, 4 Y of mo wc 
It a carrier, ferryman, or hoſtler be robbed, he ſhall 
anſwer the value of the goods ; for the carrier hath hig 
hire, which implies an undertaking for the fafe cuſtod 
and Ka (hay of them ; for no man would give another 


| money for ſecuring his own, if the party that reccived it 


were not to undertake or his part to ſecure it. 8 Co, 8, 
Co. Lit, Bg. 1 Sid. 36. Paim. 523. 1 Rol. Abr. 124. 
2 Rel. Abr. 367. 1 Rol. Rep, 79, Hab. 17, 18, Cn. 
| Zac. 162, 330. | 

It A. delivers goods to B. to be delivered over to (. 
C. hath- the property, and C. hath the action againſt B. 
for B. undertakes may ſafe delivery to C and hath no 
property or intereſt but in order to that purpoſe. 
br. 666. | PIO {IO 
| But if the bailment were not on valuable 'conſiders 
tion, the delivery is uncountermandable ; and in that 
caſe, if A, the bailor bring trover, he reduces the property 
again in himſelf, for the action amounts to a countermand 
of the gift; but if the delivery was on a valuable condider- 
ation, then A. cannot have trover becauſe the property 
is altered, and in trover the property mult be proved in 
the plaintiff. 1 Bulft. 68, 

It a man delivers goods to another, the bailee ſhall have 
a general aCtion of treſpaſs againſt a ſtranger, becauſe he 
1s anſwerable over to the bailor ; for a man ought not to 
be charged with an injury to another, without being able 
to retire to the original cauſe of that injury, and in 
amends there to do himſelf right. 13 Co. 69. 14 Hen. 44 
28. 25 H. 7. 14. $8 

If I deliver goods to B, and C. that hath right demands 
them of him, if B. either before or pending the ation 
deliver over the goods to me, this is a good bar to the ac- 
ton of C, brought againſt B, for ſince B. hath undertaken 
to de.iver the goods back to me, he ſhall not be chargeable 
tor the honeſt performance of that undertaking ; tor B. 
that is truſted with my poſſeſhon, ſhall not remove nor 
alter my poficſhon, and therefore ſhall not be put to anſwer 
for that to which the law obliges him, F. N. B. 137. 
1 Rel. Abr. 6cy. ok 

But if I find goods and convert them, and another re- 
cover them from me, yet a ſtranger that has right ſhall 
have his aCtion againſt me, and therefore two perſons 
claiming in trover ſhall interplead with each other ; for | 
have by my finding the property in me till another ſhews 2 
better right; now this property continues till the real 
owner appears ; and if I by weak detences do not ſupport 
that property, that ſhall be no injury to the right of 
another ; for the original injury begins from me, by un- 
dertaking to intermeddle with what is another's, aud 
rag 1 was ſure was none of my own, 1 Rot. Aire 
07. | 

If a bailee deliver the goods to another, there be {ball 
have an aCtion of detinue againſt him, becauſe be bath 
his poſſeſſion, and undertakes for the cuſtody ; and the 
original bailor may have his aftion againſt either of thews 
becauſe in him is the property which both are bound t9 
anſwer to him, 1 Rol. Abr. 607. 

B. ſells the goods in market-overt, yet at the day bailor 
may leize the goods, becauſe the property of the goods 
was always in him, and not altered by the fale in market- 
overt Godb. 160. | 

A. indebted in 1001, to B. delivers goods to C, amount 
ing to the value of the debt, ts ſatisfy B. the ſaid 1001. 
with the goods in his hands; B. has an intereſt and property 
in the goods. Yelv. 164, 

A. delivers 204. to B. to the uſe of C. a woman, #0 be 
delivered her the day of her marriage. Before her marriage 
A. countermands it, and calls home the money, G - 


and if I fail-in that undertaking, I am bound to a reg. - 


| 


A | 
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not be aided in Chancery, becauſe there is no conſidera- 
tion why, ſhe ſhould have It. ry's Rep. 12. Ba IH, 
' If goods be bailed to bail over on” a con/ideration prece- 
dent, on his part, ta whom they ought to be bailed, "the bai- 
Joc cannot countermand it; otherwiſe where it is voluntary, 
and without conſideration. But where it is in conſideration 
of a debt, it is, not countermandable.; otherwiſe if it_be 
ts ſatify the debt of anather ; per Egerton. 1 Lemm, 30. 


. 36. | | 
p it a man lend or, hire his horſe, and for want of faf 
keeping he-die,, the other bath an. aQion on the caſe for t 
repair the damage ſuſtained by the negſigence ; ſoif a 
man lend another ſheep to tath his land, and by negli- 
gence of the borrower they are drowned, an as 
the caſe lies; ſo if a man lend another a horſe, and he 

at him into a ſtable that is ruinous, and the ſtable tum- 
bles in upon the horſe and kills him, an aCtion on the Fry. 
lies ; but if the ſtable had been ſtrong and ſabſtantial, an 
had fallen by violent tempeſt, then is the borrower ex- 
cuſed; ſo if a man lend another a horſe, and he dies of 
divers diſeaſes, the borrower is excuſed. Jo 14. Cre. 
Eliz. 777+ 784. Owen 52. Dyer 121. Godb. 72. Dr, 
& Sud. 128. : 

If A. take a gelding to paſture, and the gelding , be 
ſtolen, -no aftion lies againit 4, unleſs he had made a 
ſpecial a/ſump/i to deliver him ; for the undertaking of A. 
is to ſeed the gelding in the fields and in the open air, 
and not to keep ſafely as the hoſtler is obliged to do in 
his ſtable ; and the law will not ſtretch men's promiſes 
beyond their firſt paterialing: Meer 54 ces , 
| a man find goods and abuſe them, or if he find ſheep 
and kill them, this is a converſion ; but if a man find 
- butter, and by his negligent keeping it putrifies; or if a 
man finds garments, and by negligent Keeping they are 
moth-eaten, no aCtion lies ; ſo it is if a man finds goods 
and loſes them again z and the reaſon of the difference is4 
this, for where a man delivers goods to another, the bai- 
| lee by acceptance of the goods undertakes for the ſafe cuſ- 
tody of them ; and it is to be preſumed that the owner 
would not have parted with them but under the confidence 
of that ſecurity ; but where a man only finds the goods 
of another, the owner did not part with them under the 
caution. of any truſt or engagement; nor did the finder 
receive them into his potemen under any oBlipation ; and 
therefore the law only prohibits a man ip this cafe from 
making an unjuſt profit of what is another's, but the 
finder is not obliged to preſerve thoſe goods ſafer than the 
owner himſelf did ; for there is no reaſon for the law to 
lay ſuch a duty on the finder in behalf of the careleſs 
owner ; for it ſeems too rigorous to extend the charity of 
the finder beyond the diligence of the proprietor ; it is 
therefore a good mean to puniſh an injurious aft, viz. 
the converſion of the ods to his own uſe, but not to[ 
puniſh a negligence in him that . is much greater in the 
ownerſhip. 1 Leon. 123, 223. Owen 141. 2 Bulll. 21. 

A carrier is, bound.to tbe ſafe delivery of a box, though 
he doth not know what is, in the box, unleſs he refuſes 
to carry it without he be inſtruted in the particulars, for 
the party is not obliged to tell him. Allen. 9%. © 
_ In an afſump/it , the caſe was, this; the defendant did 
. undertake to remove a'quantity of brandy from Broof's 
Market to Water-Lane, and by reaſon of his ne le& one 
of the caſks broke ; and on Not guilty, a verdiCt was for 
the plaintiff; and in arreſt of Judgment two exceptions 
vere taken : 1ſt, Becauſe .in, the declaration he was not 
alledged to_ be a common porter. 2dly, Becauſe it was 
not averred that he had a reward. —- 

But the whole court reſolved, that in this caſe the | 
. plaintiff ought to have his judgment. | > 

Holt, Ch. ]. bis argument was to this purpoſe. 

ere are fix ſeveral ſorts 'of bailments, which lay a 

care and obligation upon the party to whom the goods 
are bailed, eat * From efi_sZ wh'Ss + 
The firſt is a bare and naked bailment to another, to' 

for the uſe of the bailor, which is called depoſitum. - 
2. A delivery of goods to another which are in _them- 
Elves uſeful to keep, and theſe are to be reſtored again in 
{pecie, which is called dccomn "OFT IO 


—_ _ 


| commiſſion. 


pl. 28. 8 Ed. 2. Fitz. Detinue 59. both quoted in $0 
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; "So A delire of oods for hire whi h is call 1 loca 
4. Adelivery of pledge, which is called vadium. 


by wa 
| 5: A delivery © 26s be etrieater's reward. 1: 
© 6: Such a delivery as here it the caſe at bar;/ where the 
goods are delivered to do ſome” aft about' theni;*a3*the 
carrying, and without a reward which" is" called minda- 
tum, by” BraFon, "lib. 3. "160, "in Englib, 'an"aQting'by 
And though I do not think all theſe” immediately ne- 
ceflary to the caſe in queſtivh,"yet the 'explanation'bf them 
will make the cafe 'learer.- row 524 SAG 20 Kun 


A 
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Then as to the firſt} if a perſon out of kindneſs k 
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20x 
- |-he goods of another, he ſhall not'be anſwerable if They be 


ſtolen, without there be a particular defavlt* in Kiri ; 
and 2dly, ſuch a' bailee is-not chargeable for "x contmon 
neglect, 'for it muſt be a groſs negle& for which he ſhall 
be liable. ' I 'muſt confeſs I have a'great authority to'en- 
counter, which is Seuthcott's caſe; 4'Rep. $4. b. howſo- 
ever my Lord Coke in his Report goes farther than the caſe 
itſelf, for he there makes a difference © between' keeping 
generally, and fafe keeping; which in the cafe itſelf is 
not mentioned, but in his note at the” end' of 'it; and I 
cannot think it to be juſtice ito charge the bailee if the 
goods be loſt without any default of hrs; for why ſhould 
he anſwer for the wrongs of other people "againſt whom 
he undertook not. ys $55" DP ASTRA > IM 
There never was before Southcott's caſe, any folemn de- 
termination of this matter; the firſt caſe of it was '20 a: 
cott's caſe; but I cannot agree to the" reaſons of thoſe 
caſes ; for the negleC&t of the party may be as great where 
wh are locked up in a cheſt, as where' not, and by 
at reaſon ought to be chargeable as mach” in the” one 
caſe ag in the other; and the 4 Ed. 4. is only a debate of 
two counſel at the bar, for was not then. Ch. J. 
and what 'he faid was only for his client, and not of 
authority z and the 3'H. 7. is only a ſudden opinion ; 
now Sonthcott's caſe came long after, viz. 43 Eliz. 
and there two Judges in the ablenes of the other two 
ve that opinion, which cauſe was'improved by my Lord 
Coke ; but it has been the "conſtant praQtice for as long as 
I knew'the court, that in all the trials at the 'Guil/dtz!!, 
where upon evidence no default appeared in' the bailee,' to 
dire for the defendant z nor did ever any one venture, 
upon the authority of Southcort's caſe, to find the matter 
ſpecially ; I take it that this bailee' is 'ſo* far from being 
charged, "that though the goods be loſt by a common neg- 
left he ſhall not be anſwerable ; as if he negligetitly keep 
his own' goods, and that his own and his friend's goods 
are loſt; now the loſs of his own is 'an ——_ of 
his fincerity, and therefore he ſhall not 'be' chargeable 3 
this is in Bran 99.'and'though this is an ancient author, 
yet it is agreeable to reaſon, and is not in this point only 
the law of England, but of foreign countries, 'as may be 
ſeen” in Fuftimanr's Int. where I believe Brafon got his 
notion ; now if there be an apparent groſs 'neglect, it is 
looked upon to be a fraud ; but otherwiſe, if it be not a 
groſs ” 5b and I know no reaſon why the bailee, 
upon taking goods, if it-were in' writing, ſhall "not be 
charged againſt the wrong of a third perſon, as in Hob. 34. 
2 Cre. 425. and 3 Cro, 514. and-yet without" writing, 
as in Seuthcott's caſe, to be charged, and the Door 'und 
Student 123, 112. fays, it is for the advantage "of the 
bailee, and that an aQtion does not lie unleſs they beloſt 
through negligent keeping ; ſo that I do not find ſufficient 
reaſon nor authority to ſupport 'the opinion 'of 'Southeot!'s 
caſe. , 55S IS. »b #5 +. 4 $2 oy 17” D351 
2. A lending gratis to uſe for his advantage ; there the 
borrower is ftrialy bound to keep it, for if} he be guilty 
of the leaſt 'negleCt he ſhall be anſwerable'; as if Tiend a 
horſe to to go the Nerth of © Erylang, and he goes to' the 


i 


| 


| 7, and the horſe is ſtofe, he ſhall in that caſe be ebarge- 


able ; for if he had gone as I direQed, the barſe, perbaps, 
would not have'been ſtolen; this ſort of bailment'is' men- 
tioned in Brafong9." but-in this caſe if this horſe had 
been in the ſtable of” the bailee, and ſtolen thence +1 er 
un 
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| his default; as perhaps the =p might firſt have 


+2 he 
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the bailee, andthen have taken the horſe, he ſhall not be 
anſwerable ; but if he left the ſtable door open, he ſhall 
for that neglect be anfwerable ; Brafen ſays he ought to 
take-the utmoſt care, but in no place ſays he ſhall be 
-Charged where no default, was in bim. : 

3. As tothe third bailment, where goods are hired out 
for a reward, Brafton 62. ſays, the hirer is to take all 
imaginable care, and to reſtore them at the time, and he is 
bound to ſuch a care as a diligent maſter of a family 
uſeth to his family, which care, if he- ſo uſeth, he ſhall 
not be bound ; now the moſt diligent man is liable to be 
robbed, and therefore 1 colleR, that if he be fo careful, 
as according to Brafon's definition, and be robbed, he 
ſhall not be liable. | 

4 If goods be pawned, the pawnee has a ſpecial property, 
which is in nature of a ſecurity to compel the pawner to 
pay; and if the goods be the worſe for uſing, the pawnee 
muſt not ufe them ; as clothes, Ec. but if they be not the 
worſe for uſing, he may uſe them at his peril ; as jewels 
pawned to a lady, and ſhe keeps them in a box, and they 
are ſtolen, ſhe ſhall not be charged ; but if ſhe goes abroad 
with them to a play, and there they axe ſtolen, ſhe ſhall 
be anſwerable. 2dly, If the pawnbroker be at charge in 
keeping of them, as if it were a horſe, and he gives it 
meat, he may uſe it for his reaſonable charge he has been 
at. Brafon 99, If a creditor takes a pawn, he is bound 
to reſtore it upon payment ; but if he, notwithſtanding 
all his diligence loſe it, he ſhall howſoever recover his 
debt, 29 Af. pl. 28. ſor the law does not lay upon him 
an obligation to keep againſt all accidents ; but it the mo- 
ney be tendered, and he after detains, and then it is loſt, 
he ſhall then be liable, for he is then a wrong-doer, and 
his keeping it after is the occaſion of its being ſtolen, and 
he is then anſ{werable at all events. 

5. Goods to be carried for a reward. 4. If you deliver 
| them to a public or common carter, and they are 
ſtolen, he muſt be liable, for the law charges him at all 
events; but yet the aCt of God, or the enemies of the 
| Queen, may excuſe, and this is a political inſtitution by 
the laws of England, that people may be ſafe in their deal- 
ing ; for otherwiſe carriers, that are frequently truſted 
with things of greateſt value, would be often tempted 
to confederate with thieves. 2dly, But he who has a 
particular private employment, though he has a reward, 

et he is not bound againſt all events, as a faCtor or a 
Lai, if they do to the beſt of their power ; and that is 
Sauthcett's caſe, and he is bound no otherwiſe than as his 
maſter himſelf ſhould do ; for it were unjuſt to charge him 
with what he cannot prevent. 

6. To this point ; here is a man not entruſted to keep, 
but to carry, and not to have any thing for his pains, and 
through his negligence miſcarries, though he be to have 
nothing, yet it appears there was a neglect, and for that 
reaſon he is chargeable ; but if-the goods had been miſ- 
uſed by a third perſon in the way as he carried them, and 
without any neglect of bis, I hold that he would not then 
be liable, becauſe he had nothing for a reward ; in Brac- 
ton, lib, 3. 100 this is called mandatum, and ariſeth upon 
the emendatio, in Engliſh, ating by commiſſion ; and if. he 
through his negligence fuffers the goods to be damaged, he 
is liable. YVvian's Comment upon Fuft. [n/t. 684. Man- 
datum is there defined to be a contract, whereby any 
_ thing is committed gratis to be done for another; and 
with this agrees Brafon; and though this word be not 
uſed in any other book of the law, and this be an old au- 
thority, yet in this point he is ſupported by reaſon ; and 
upon the whole, I am of opinion, that the defendant in 
this caſe is liable, for it is a deceit to the plaintiff his being 
negligent ; for it is upon the confidence of his carefulneſs 
that the plaintiff intruſted him ; and in Go%b. 64. and 
2 Hen. 7. for the negligent keeping of ſheep, Tc. an action 
lay, for there is a conſideration, v:Z. the truſting, though 
no mon2y be paid ; and here he becomes chargeable by 
the miſchief he has done. 29 Hen. 6. 49. 33 4. 6. 34. 
11 H. 4. 33. By theſe caſes, though a man promiſes to 
build a houſe for another, he ſhall not be bound, being 
nudum | pattum ; yet I doubt not, but if he had once gone 
about the building it, and he do it fo ill that it falls, an 
action would lic ; and in ?/v. 4. the plaintiff declared, 
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that in conſideration that he delivered to the defendant 
twenty quarters of corn, the defendant afſumed upon re. 
queſt to deliver the corn again to the plaintiff; ang ;; 
| Was there held, that the aftion lay ; but this Judgment 
was after wards reverſed in the Exchequer-chamber ; ang 
contrary to it is a caſe in Yeiwv. 128. but in the ſame book 
 5O. in the caſe P 4+ of Biggs and Riches, confirmed 
and allowed good law ; and there Gaudy and the court 
held it a bad reverſal, and contrary to that reverſal 
lemnly adjudged in 2 Cre. 667. ow if a truſt be once 
undertaken, and is a ſufficient undertaking, that is (uf. 
hicient conſideration ; the caſes in the Regi/er 110. ace ful 
in point, for there the very precedent is gued (the defen. 
dant) tam neghigenter, Sc, carriauvit quod Papa illa yn- 
 frafla fuit, without any mention of a reward, or thit 
he was a common carrier ; though in latter days for the 
greater caution they inſert theſe words, pro guadam my. * 
cede, {0 that he that is intruſted by commiſſion, if he «©. 
ters upon the employment, and aſter any loſs accrueth 19 
| the owner through his neglect, he is liable though he re- 
ceive no reward; but if any loſs accrues to the owner, 
not through any negleC of his though he reccives a re. 
ward as a faCtor, &c, yet ſhall not he be liable : fo that vpon 
this whole matter, I am of opinion, judgment ought to 
\ be given for the plaintiff. 1 New Atr. 243. Trin. 2 Am, 
bn B. R. Coggs v. Barnard, Comyn. 133. $.C, 2.14 
| Raym, 909. » Go 
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3. Pleadings. 
Detinue in London upon bailment made by the p/aintif 
to the defendant, &c. he ſaid that he bailed it to him in 
another county, in pledge, &c. and no plea, per Finch, if 
he does not traverſe the bailment in the firſt county; and 
after they were at iſſue, if it was bailed in pledge or not, 
and the viſne was where the receipt in pledge is ſuppoſed, 
Br. Traverſe fe Sc. pl. 41. 


| 


Detinue of certain charters. The plaintiff counted of 
bailment by him to the defendant, who ſaid that he found 
the deeds by fortune in his houſe, and J. N. bad broyit 
the like writ againſt him to return them now, and prayed 
that they interplead, ab/que hec that the plaintiff bailed to 
the defendant as here ; and a good plea, per Martin, and 
the bailment traverſable as here ; for if he confeſſes bail- 
ment, then he charges himſelf to the plaintiff, and to 
the faid Z N. alſo ; quod nota; for it was not contra 
dicted. Br. Traverſe per, &c. pl. 60, 
| Detinue, ſuppoſing the bailment to the defendant at B, 
in the county of N. to rebail, &c. The defendant ſai, 
that the ſame day and year, at B. in the county of B. the 
plaintiff bought the goods of the defendant for 101. up 
| condition, that if be did not pay the 107. ſuch a day, at 
the ſale ſhall be woid, and that he did not pay at the diy, 
abſque hic that the plaintiff bailed them in the county of 
N. t0 rebail, prout, &c, and admitted for a good plea, 
Br. Traverſe per, &c. pl. bs. 

Treſpaſs of taking his bowl. The defendant ſaid, thit 
the plaintiff” delivered it to W. FE. in pledge, who bailed it 
to the defendant, wha rebailedsit to WY. E. and the plaintiff 
| ſaid that R.C. gave it to him, and the defendant toth ity 
; abſque hoc that he bailed to W. E. in pleage, and did nit 
traverſe the bailment by W, E. to the defendant, and well; 
for the bailment of the plaintiff to //, F. is the effect of 
the bar, which binds the plaintiff, Br, Traverſe per, &*- 
Pi. 373: | 

etinue by ferre upon bailment made by her/clf of © cheſt 
of charters ; the defendant ſaid, that they came to #:m © 
executor of the executor of 1 y oper of the plaintiff, whoſe 
heir ſhe is, and that he had delivered them to the barn of 
the plaintiff, who 1s dead, abſque hoc that the plaintiff 
bailed them prout, &c. and a good plea ; for the bailmen? 
of the baron with the traverſe, nor the traverſe without 
_ plea precedent, 'is not good. Br, Traverſe per; &*+ 
Pts 374+ +; 

In detinue, the plaintiff counts upon ſingle baiiment, the 
garniſhee may ſay that it was upon condition, without tra” 
verling the fimple bailment, and if the plaintiff ſays, that 
it was bailed upon other condition, then he ought '? 
traverſe the condition alledged by a garniſhee, and fo he 
did, and well5- per cur, Br. Confeſs and avoid, fl. 92- If 


| 
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the plaintiff brings detinue in the county of  C, and 
EM ww fongle Sherry it is a good plea KA it was 
_ d:ivered in another county, upon condition, Ec, abſque hoc 
that it was \ delfvered in the place, &c. by reaſon of the. 
double charge, if ation be brought of this again in the 
county 3 quod non negature. Br. Traverſe þer, &c, 


pl. 22. | : . 

Detinue of a box of charters, and one charter ſpecially bailed 
ts the defendant, and he plead:d to the bar non detinet, 
| and to the charter ſpecially made title to' the larid, of which, 
t&:. abſque hoc that the plaintiff bailed to him to rebail, 
tc. and no plea, becauſe the defendant ' did not confeſs any 
livery made by the plaintiff ; quod fuit conceſſum., Br, 
Traverſe per, &c. pl. 29. * 1% ' | 

Contra where he confeſſes delivery by the plaintiff, to him 
to bail over, which he bas done, abſque hoc that he bailed to 
rebail him 3 'this is a good traverſe. Br. is. * 

And per Mel, he may entitle himſelf to the land and 
del, and give colour of poſſeſſion to. the plaintiff, and 
nevertheleſs well, but not to traverſe the bailment as 
above. Br. tb. | TENT 

Treſpaſs againſt FH. G. of a box of evidences taken, the 
defendant ſaid, that J. G. his father was poſſeſſed thereof, 
and gave it to the defendant, by which he was peſſiſſed, and 
after delivered it to A. B. to keep to the uſe of the defſen- 
dait, and the defendant required him to' deliu:r it, and he 
refuſed, by which the defenvlant took it; the plaintiff” ſaid, 
that ]. G. gave them to him, abſque hoc that he gave 
them to the defendant prout, &c. and fo to iſſue, and 
found for the plaintiff, who prayed judgment ; and the de- 
fendant pleaded in arreſt of judgment, that the bar is 
anſwered, for the ſubſtance of the bar is, that the de- 
fendant bailed them to his uſe, which ought to be traverſed, 
and not the giſt ; but after a long argument, zota curia e 
contra, Br. Traverſe fer, &c. 200. | 

In detinue of charters, the defendant may traverſe the 
bailment, becauſe he cannot wage his law. Br. Traverſe 
per, &c. pl. 228. | | 
But where he may wage his law, there he cannot tra- 
yerſe the bailment; by all the Juſtices. Br. 6. | 
- If bailee brings treſpaſs, he ſhall ſay, ad dammnum to 
himſelf, for he ſhall be charged over. Br. Damages, pl. 
124. | 
Detinue of charters again/? J. N. ſon and heir of ]. N. 


and counted of bailment made by the plaintiff to the defen- | 


dant, who ſaid, that he is fon and heir of W. and not ſon 
and heir of J. N. per Mn, this is no plea, becauſe it is 
of his poſſeſſion, and nt brought againſt him as heir, and 
ſo it is ſurpluſage, as in treſpaſs, de ſon tart demeſne is no 
plea. Br. Traverſe per, &c. pl. 235. YT 
Contra in debt againſt him as heir, or in detinue again/t 
him as heir. Br. ib. | $ 
In detinue of bailment of the plaintiff to the defenda 
ts rebail to him, it is a good plea that he bailed to him to 
bail to J. N. which he has done, without that that he 
| bailed to him to rebail to the plaintiff, prout, &fc. and a 
good plea, though the defendant may wage his law. Br.- 
© Traverſe per, &c. pl. 243. 
Of bailment wpon -condition in another county, there h 
ſhall traverſe the bailment in the firſt county. Br. ib. 
Detinue of goods, and counted of bailment, the defen- 
dant ſaid, that the ſame day, &c. and at another time the 
Plaintiff” gave to the defendant the ſame goods, abſque hoc 
that he bailed them to the defendant, prout, &c._ and per 
tot, cur, except Bryan, it is no plea, for it is only ar- 


,—_——R Br. Traverſe per, &c. pl, 275. cites 22-&. 4 
9 | of Sheds Þp- 


gently, A. may have either detinue, or aftion on the caſe ; 
per Gawdy J..  Geldſb, 152. WY: 
Debt was brought againſt 7. becauſe N. was imdebted 
!o the plaintiff, and delivered the money to the ſaid T. to 
deliver to the plaintiff, which he did not do; quod. nota. 
Br, Dette, pl. 6. HERO) ITE, 44h 4 | 
_ _, U money ts deivered to a man to buy cattle, or to-mer- 
chandiſe with, though the money be ſealed up in a bag, yet 
the property of, the money is in the bailee, and the bailor 
cannot have aQtion for the money, but only an account, 
though he never ups or merchandiſes, 3 Lev. 38. 


% 


if 4. delivers B. cloth to keep, and B. keeps it negli- | 
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If lends money to B. and B. delivers « thirig of the 
value to: A. .in pawn, now- the converſion is trave:ſable, 
though generally converſion is not traverſable but: upon 
ſpecial matter ; per Wray and Fenner J. /and-fo in: the 
-principal caſe, which was, a bag of money was delivered 
x by 4. and B. to keep.till F. and B.. were agreed. 

: 247+ 7 | 
Debt upon bill ſealed, whereby defendant acknowledged 
that he had received 7 4. ad emend” ſuch and ſuch things, 
and avers, that he had;not-bought the things, or paid the 
money z it was held, that plainuff might bring either debt 
or account at his eleftion.. Cre. Eliz. 644.  - 

If money is delivered to be. re delivered, it cannot be 
known, and therefore the property is altered, and debt 
lies for it ; but if Portugal, or other- money which may 
jad = ay be delivered to be re delivered, detinue lics. 

AQtion on the caſe, ſuppoſing that he delivered to defen- 
dant certain wools to keep, and the defendant had com- 
verted them to his own uſe ; per two Juſtices, the aftion 
well lies. (though it was urged, that the. converſion doth 
not take away the property from the plaintiff; but that he 
may always have detinue) ; for they held, that the conver- 
fion did take away the property, and was an offence, for 
which this aCtion lies, and adjudged accordingly, ceteris 
Juftiaarus abſentibus, Cre. Eliz. 581. - | | 

Bailee, in. caſe of robbery, where he accepted the goods 
to keep fafely, is chargeable in detinue for them, becauſe 
he has his remedy over by treſpeſs or appeal to have them 
again. Cryo. Eliz. 815, S334 0 

A. delivers to B. a bag of money ſealed, B. promiſes to 
deliver it on requeſt ; no ef/ump/it hes for this, for B. has 
no benefit by it; for the money being in a bag ſealed, .B. 
cannot have any uſe or employment. of the money at all, 
and ſo has only a charge impoſed for the- keeping. Ye.v. 
50, SI $35 ; X 
A. delivered money to B. to the uſe of C. in ſuch caſe 
C. may have debt or account againſt B. for the: ſame at his 
eleQtion. Godb. 210, T2 
| In caſe the plaintiff declared, that he delivered a bond 
to the defendant, ta keep and re-deliver it upon reque/! ; and 
afterwards the defendant tore it, The defendant pleaded, 
that the plaintiff delivered it to him to be cancelled, and 
which he did z and upon demurrer, Dodderidge and Crooke 
held, that delivery to be re-delivered ought to have been 
traverſed ; but Cote and Haughton « contra ; for they held, 
that the delivery 15 only an inducement, but that the tearing 
ts the point of the ation, and therefore the delivery need 
| not be traverſed. Ro. . 394+ ed 
lf A; bail the goods of C. to B. and C.-the owner brings 
 detinue againfi bailee for them, B, my plead the bailment 
| by 4. to him to be re-delivered by 4. and ſo bring in A. 
as garniſhee to interplead with C. per Holt Ch. ]. 6 cd. 


216. | Ar 
If A. bails goods to C, and after. gives his whole right 
in them to B. B. cannot maintain detinue for them againſt 
| C. becauſe the ſpecial property that C, acquires þ the bail- 
ment is not thereby transferred to B. per Holt Ch. J. 6 
Med. 216. | | 
Bainberga, An iron armour which covered the legs in 
time of war. Cowell, edit. 1927» rig ELIE: 
 Bairman, A poor inſolvent creditor, left bare and 
naked. ——Bairman gui debet fieri, jurabit in curia_quod 
nibil habet ultra 5 ſolidos et quinque denarios. Stat. Will. 
Reg. Scot, C. 17. _ bs, \ Sr abou LAs 5] 
Bakers, | Making. bread under weight, deficient in 
goodneſs, .£&;. how puniſhed, &c.. See title Bead... 
Balcanifer, or Baldakinifer, A: ſtandard- bearer. It is 
mentioned in Mat. Par. anno 1237.——Ea die balcani- 
fer, qui wt ality qui ceciderunt, cruentiſſumam. de ſe reliquit 
hoſtibus viftoriam, &c. at 3 aged Nan 
-  Balconies, Oc open galleries for people to ſtand and 
bebold things; to. be to houſes. in the chief- ſtreets of 
London four foot wide, &c, - Stat. 19 Car, 2. c..23- . 
Bale, -{Fr-) A. pack, or certain quantity of goods or 
merchandize ; as a bale of filk, cloth, &c. This word 18 
uſed in the ſtatute 16 Rec. 2. and is ſtill in-uſe. 
-  Balenger, By! the flatute 28 Z. 6. c. 5. ſeems to have. 


| been a kind of barge, or water-veſlel ; but elſewhere it 
| rather 
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rather [Gpnifies a man of war.——Tandem ene ſolui fukims | Will. 3” cap. 35»; Seer JNatriages. art; Adt7-26-Gei, 2. 
in balengario. Halfo g. in Rice 2. | Hoſtei: armaverunt [6/3 Þ oo oY 99 6 4H Ho ds ts Eo ons 
 quingue vaſe bellica qualia balingarias appellamus. | Ibid. *}- arralia,* Cuſhions, or: likg\coverings.of cafe and or 
Baleuga,'A territory or precint.——- Cum zal liber- 4nament;” for benehbes--or+ other: ſeats—— Nr oor Eliengs 
| tate, ga'd "per totam baleugam poſſit - capere forts attun, contulit' unum dorſale\ tnagerumn'et- ptletipuniy cum tapetis.t:þax. 
= | ſnum; Charta+ Hen. 2. recorded in the Duchby- office. See | calibus ejuſtemſet?iz--—= de quibus jam» fiunt pro:maguratiar; 
| Bannum et banleuga.  _ vg . | #t altari in choro, &t bancalia ſuper formas" in charo- ſlr. 
Baleys, A'-rod : | Ferens in manu virgam quam vnigo | neuda'in feflis priticipalibus. - Hiftor.” Elten«- apud Thar tons 
baleys appellamus. Mate Par. anno 12524 \ Ang: Sar: p; 1. pi 639: And we! find its mentioned: in 
Baliſtarius, A baliferz' of 'croſs-bow man, Gerard | ſeveral\places in' the Aon:/ticon,: ag" im-tomii; 2. pay. 229, 
de-la Wair is recorded to have been baliflarius domini regis. [ Septem ſcamborumn-legininay» viddgo-bancatia. &c. | 
28 & 29 Hen 3. n. 25- So Walterus de Mofelay com, | Bancus, A\ſtall,) or-benth--or table,« on; which, goods 
Surr, tenet terras per ſprjantiam exiflendi baliſtarius domint | are expoſed ito fale. * As 4ib, Doomfuty,——in Eborico 
regis in exercitu ſuo; per 40 dies. Ann,"g2 Hen. 3. | Civitate——— Comes de moritonio bab## ibi 14 manſon, « 
Baliva. Tn the ſtatute of Marlbridge, 52 Hen. 3. c. 2 | diios bantos in macelis; et ecclefiam” fundtle eras. Cot! 
it is faid,—— bj balivam 3abeat vel juri/difionem. Here | edit. 1927. _ Wk." 7 bag,s ot Axis Won, 
baliva is well expounded by the ſtatute itſelf, for in this | Bandoze, A. muſicat- fort of -mftrument with ſtrings 
place it Ggnifies juriſdiftion, Co. Lit. 105. | | ficſt iniverited by Fobn Roſe, citizen! of Lander, living a 2 
Balivo amovendo, A writ to. remove a bailiff from | Brid:well, the: fourth of Queen Elizabeth; Sce Stow'; 
his office, for want of ſufficient land in the bailiwick. | Annal. p. 869, F , 
Reg. Orig. 78. For if a ſheriff chuſe one to be bailiff of | Bane, (from the Sax. Bana, a murderer), Signifies de. 
a hundred, or if the lord of a liberty eleft one to be} ſtruftion or overthrow : as, I will be the bane of ſuch a 
bailiff of the liberty, who hath not lanfl ſufficient in the | man, is a common ſaying. So. when # perſon receives 2 
county to anſwer the King and his people, according to | mortal injury by any thing, ,we ſay, it was his bane : and 
the ſtatute of F//im. 2. then this writ ſhall be ſent to the } he who is the cauſe of another man's death, is ſaid to be 
ſheriff to diſcharge ſuch bai/;f, and chuſe another in his | /- bane; i. e. a walefaftor. Bra. lib, 2. tra. 8. c. 1, 
lace. {462-6 | Vaneret, (Banerettas; miles vexillarius) Sir The, Smith 
- Balkers, Are derived from the word balk, becauſe | in his Repub, Angl. rap. 18. ſays, is a knight made in the 
they ſtand higher, as it were on a balk or ridge of ground, | field, with the' ceremony of cutting off the point of his 
to give notice of fomething to others. Shep. Ep. See | ſtandard, and making it-as it were a-bannery and account- 
Conders., | ” TE | ed ſo honourable, that they are allowed to diſplay their 
Ballance of trade, A computation. of the value of | arms in the King's army as harons do, and may bear arms 
all commodities which we buy from foreigners, and on | with ſupporters, Camuen, in his Britan. fel. 109. hath 
the other fide, the value of our own. native products, | theſe words: Baneretti, cum vaſſalorum nomen (jam deſirat 
which we export into neighbouring kingdoms; and the | g baronibus ſecund: erant : quibns inditum none a vexilh ; 
difference or exceſs between the one fide and the other of | conceſſum illis* erat militaris 'virtatts ergo, quadrato vexiile 
ſuch account or computation is called the. ballance of | (perinde ac barones) wtr, unde .& equites vexillarii a nor 
trade : which exceſs can be anſwered by us in nothing | xullis vocantur, &c. It is faid that they were anciently 
but our coin or bullion. The overplus of goods brought-| called by ſummons to-partiament; -and"that they are next 
from foreign parts, with which we ſupply our neigh- | to the barons in HgnitYs appears by the ſtatute 14 Rich. 2. 
\ bours, is computed in time of peace at leaſt to ba/#ince oxr'] c.' 11. andthe 5 Rich, 2. fat. 2. capi.qs Willem de lo 
trade, ' gt $90 ; | | Pole was ereated baneret by K. Edward'the Third, by let- 
- Ballare, Signifies ſcopis expurgare. It is mentioned in | ters patent, anno regni ſui 13- And thoſe banerets, who 
Fla, lib. 2. cap. 87. - + _ | are created ſub vexillis regitsy" in exercituregali, in aperts, 
Ballaft, Ts gravel or ſand to poiſe ſhips, and make'| & ipſo rege perſonaliter prefente, explicatis,"take place of all 
them go upright: and ſhips and veſſels taking in ba/laft | barenets; as we may learn by the 1ctters patent for creation / 
in the river Thames, are to pay ſo much a tun to Trinity-/| of baronets. 4 iff. 6. Some maintain, that-knights'ba- 
houſe, Deptford ; who ſhall employ baila/? men, and regu- | nerets ought to be made in-a'civil war; but Hen, 7. made 
late them, and their lighters to be marked, &c. on pain | divers banerets*upon +the Corniſh commotion, in the year 
of rol. Stat. 6 Geo. 2. cap. 29, - a 1495. See Selden's Titles of Honour," fol.*799. ; 
Penalty of throwing out ballaſt; 19 Geo. 2. c. 22. . Bamlhment,'- (Fr. © Banifſement) | exiliam, | abjuratio, ls 
Balſfum, Bail ; alfo a ſort of fortreſs or bulwark.-— | a forſaking or quitting of the realm; and a kind'of divil 
Eam civitatem cum exteriort ballio caftri bellatorum ſuorum | death, inflited on an'offender. There ate two kiads of it; 
inſultibus occupavit. Mat, Weſt. ann, 1265. | one voluntary, and'upon oath, called abjuration ; andthe 
Balloting fo2 Juries.” See Juries. ' | other upon” compulſion,” for ſome: offence. Staundf. Pl. 
\Ball-Svope. See Dope, a IOBAOIRS 2. Cr. f. 117. By Magna Gharta, none ſhall'be outlawed or 
| Balſam 'of Peru and Tolu may be imported from the | baniſhed his' country, but by lawful-judgment of his peers, 
- American' plantations, 7 Ann. c. 8, ſet, 129, © _ | or according to the law of the: land. 9. H. 3. p.-29- 
| Bambridge, Thomas, how incapacitated to enjoy the of- | And'by the Conimon'Law, no+perfon "ſhall be baniſhed, 
fice of Warden of the Fleet, 2 Gro. 2. c.:32, . | but by authority'of parliament, orvin-eaſe-of-abjuration for 
Ban, ' or Bans, {from the Brit. ban, 1. clamo#), Is | felony, &c. but this is taken away 'by 'Rtatute. 3 1 
a proclamation or public notice ; and public ſummons] 115. Stat. 2x Fac. 1. tap. 28. ' See Abjuration. | 
or edit,” whereby: a thing is commanded: or forbidden. | Bank, (on: Bancus, Fr, Banque), \In our Commo! 
It is a' word” ordinary among the feudiſts ; and there is | Law, is uſually taker for a feat'or bench 'of judgment 3 
both bannzs and bannum, which ſignify two ſeveral things. Bank le' Roy, the King's Bench ; Bank le Common Pleat, 
This word bans we uſe here'in England, eſpecially in| the Bench'of the Comnion. Pleas, 'or the Common Bench ; 
publiſhing matrimonial congrats, which is done in. the | called alſo in Latin Bancus Regis, and Bancus Communtun 
church before marriage, to the end that if any man can | Plaeitorum. Crompt.” Juſt: "67,791. Fus banci, or the pit- 
| ſpeak againſt the intention'of the parties, either in reſpe&t | vilege "of the” bench, "was anciently allowed only to" the 
of kindred, precontraQt, or for other juſt cauſe, they may | King's Judges, gui ſummam' 'adjunifrant juftitiam ; (ot 
take their exception in time, before the marriage is con- | inferior courts were'not allowed that privilege. There 5 
ſummated: and in the Canon Law, Bannz /unt precla- | another'ſort of bank, whith" ſignifies a place where a gre* 
mationes ſponſi & ſponſe in ectle/iis fieri ſolite. But there | fum of money is let out to uſe, returned by exchange, & 
| may be a faculty or licence-'for the marriage, and'then this | otherwiſe diſpoſed of to profit. The Bank of Evgland 1s 
- ceremony is omitted ; and miniſters are not to celebrate |'managed by a governor and direQors, "eſtabliſhed by paſ- 
- matrimony between any perſons without a licence, ex-} liament, with'funds for maintaining thereof,-appropriat | 
cept the bans have  been'publiſhed three ſeveral tines, | to ſuch perſons as were ſubſcribers ;/and'the capital ſtock, | 
upon pain of ſuſpenſion, &e, * Can, 62, See flat, 75 & 8] which is-enlatged by divers ſtxtutes, is* exempted _ 
- / 4 "4 B "2 | | M - . : ; | og 
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wherewith they 

ſuffer death as felons; - Fade the 
Ames ic. Sec allo G40. 1..and 
(Bev; 2. C8 


of late are theſe galdkniths and —_— perſons in' whoſe 
hands money is Jodged and depolited: for ſafety; to be 
drawn out again 28 the owners have occaſion for it ; and 
- the bankers, iſtend of lending abroad the y thus de- 
ited, uſually trallick with ic in Zxchonge on the 
Ron, Bec alremaiones eo their can advantage, they be- 
ing generally men of great eſtates. During the conti- 
nuance of-the Bank of England, no other company of 
bankers to'be excecding fix. ': 8tat- 6: Ann. c.' 23: ſet." 9- 

- Bankrupt, Lord Cote ſays, that bangue in French fig- 
nifies the ſame as:me/e in * 3 and that row/7 is a figh. 
a mc, ws we fy» ca rome i th Gn rag wh warn 

cart z;' and that pe rar}; 
or: Ngo Ar taken for him rags ne 
eſtate, and removed his banque, .ſo that there is left but 
the mention: thereof... 4 nf. 277. But as the firſt bankers 
rame from Ztahy,- it 'ſceras the more probable, that they 
brought their name along with: them ; and conſequently 
that the word- ; or banqueroute,* cometh from the. 
-— Htatian, banco rette, the bench being broken : the' word 
rotto is what | remains in that- co of the Latin word 
ruptus, broken. ' The banker himſelf was ſo called from. 
the -dench or table which he. uſed, with his name in-, 
ſcribed, and when he failed his bench was broken, Burn 
66, - Billing. $5. © Ny 

- The ranting* commiſſions of bankruptcy ſeems to-be 
derived rom-the: Civil Law, which conſtituted a guardian 
to a prodigal in the ſame manner as to a 'madiman z and 
ſuch guardian che pretor qqurhAs groqgat onthe petition or 
ern of relations, as well as creditors. - But the ſeu al 

though it admitted of commiſkons Wy ox ne-| 
te, would allow of none for prodigality, not 
tyjurious, becauſe fuch could not alien 
his lands without leave of his lord; the condition of | 
2 freeman was not to-be altered whbom the crime of fe- 
lony. *Butus trade/arid commerce increaſed, it was found 
neceilary,/ for the ſupport of credit, to introduce ſuch a 
hw amongſt us, and therefore our aft of parliament have 
confined itito pics" pct aggamdtaram ne AY T ow or. 246.” 
IT Gb. 27: vt. 40. | 
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\fuch/fale' of copybold lands 


- [and receive their fealty. 
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and when to come in. 
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38 i. CEE tantrupes,”” co wd%. T93” we th 0G $ its | 
caps 7» fut..2> If any merchant or . 


' Statute 2.3 Elim. cop! 
other perſon, uſing hs had of \merchandize, b 
bargaining g, exchange, bartryy:cheviſance, or 
otherwiſe, in groſs: or by retail, or fecking-his 'trade of 
' | living by buying and ſelling, ſhall t the realm, or 
| begin-to keep his houſe, or 'otherwiſe 'to-abſent himſelf, 


.way of 


work {aver conf{ideration ; or will ſuffer himſelf to be outhiwed, 
or yield himſelf: to priſon, or ;depart from his dwellings 


"58. -the The Lord Chancellor, | 


ing / againſt ſuch perſong being 
power, by commilkon under 
ſuch perſons as to-him ſhall ſeem 
of them, ſhall have: power to take 'b 
fuch order, with the |bady of ſuck Fs >y 
ment z as alfo with all his lands,-as- wall 
hold, which | he fhail have” in, bis .own (right aero 
became works later 1 r and alſo on” -all-;ſuch lands as 
perſon ſhall Rn” POT for money: ori ther recom- 
-pence, - jointly his wiſe or child; 'te' the ovly ule of 
peck bendes, or for' ſuch uſe or title as 'fach offender 
then ſhall have in the ſame, which he may withal, 
or with an n_ or perſons 
fender, alſo with his' money, goods, merchandiges, 
and debts ; and cauſe the fajd lands, We," to' be" 
to the beſt value, and; by deed: indented and inrolled to 
make fale of the ſaid lands, £9. and: of all 'deeds tou 
only 'the ſame,'belonging to fuch' offender, and alſo of 
all feer, offices, goods, and chattels 5 of ptherwiſe to order 
the ſame for ſatisfuQtion of the creditors ; to every of the 
credizors 'a 
and every 
ſo authoriſed; ſhall be good 


complaint in writ 


G _— : hall have 


their apron 
impriſon- 
Meche go as froe- 


ac T 


or ſuffer himſelf willingly to be/arreſted for debt: or other 
\ | thing,” not due for money delivered, wares ſold, of other | 


rol Fol to the intent-to defraud or hinder any of his cre+ 
mes of the juſt debt of fuch crediters, he hull be deeded 


to -uppoint 
2 iwhofor: he me | 


ons of truſt to any ſeorct uſe of ſuch of 


portion, rate like, according to their debts: 
direQion, or other thing done by the'perfons 


in hs, A wrt} the faid of- 


fender, his wife, heirs, on, and ſuch-perfons; as by 


ſuch 
eſtate or intereſt / in the premiſſes, -and 'vgain 


perſons cnaing b Fo , from, or under ſuch ppg by any 
uc 


as done- after perſon hall ÞSecome bankrupt, and 
alſo againſt the lords of the manors, whereof the {aid co- 
Ppybold lands be holden.  - 


"$5. 4. © Provided: that (eve fr to Wy any 


made, ſhall, before 
they take ar t'of the lame; agree with" the lords of 
the-manors or ſuch fines as hath been accuſtomed tobe 
- paid 3 and upon fuch agreement, | the lords, at the 'next 
court; ſhall not'only RY unto the vendees, upon'requeſt, 
the fame cuſtomary copy of court-roll, for fuck 
eſtate as to them hall Ig fold, oma 
"rents, cuſtome;' and ſervices, but alfo 


mir them, nts, 


Cet?, 4. Such of the Sala 4s ball put the com- 
miſſion in. execution, ſhall,” por requeſt giade 'by the 
bankeupts, not-only make: Ucelaration to Pts 
of the employing and beſtawing of their layids, goods, and 


debts, but 6 an fe hehe” aut if oe 
to the | 7 
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0 


joint-purchaſe with the' offenders __ have - lex : 


the ancient 


BAN 


part of them, by any party grieved, ſuſpeA&ing any of the-ſ uſe of the bankrupt himfelf only, or his heirs ; andthe 


goods or debts of ſuch offender to be in the' poſſeſſion of 
any perſon ; or-any perſons to be indebted to fuch offen- 
der, do make relation thereof to the commiſſioners, they 
ſhall have power to call before them, by ſuch- proceſs or 
means as they ſhall think convenient, all ſuch perſons ſo 
ſuppoſed to have any ſuch goods or debts in their cuſtody, 
er ſuppoſed to. be in debt to ſuch offender ; and upon 
their appearance to examine them, as well by their oaths 
as by ſuch means as the commiſſioners ſhall think meet, 
for the knowledge of all ſuch goods and debts. 

Se. 6. If ſuch perſons, upon examination, do not 
difclofe the whole truth of ſuch things as they ſhall be 
examined of, or deny to ſwear, then fuch perfons, upon 
proof made before the commiſſioners, by examination, or 
otherwiſe, ſhall forfeit double the value of all fuch goods 
and debts by them concealed ; which forfeiture ſhall be 
levied by the commiſſioners, of the lands, goods, and 
chattels of ſuch perſon ſo denying to ſwear, or not dil- 
cloſing the whole truth, in ſuch manner as is before ap- 
pointed for the principal offenders : the ſame forfeitures 
to be diſtributed for ſatisfaQtion of the debts of the cre- 
ditors, in ſuch rate as is before declared. 

$ef2. 7, If any perſons fraudulently by colluſion claim 


_ or detain any debts, goods,. or tenements, which ſhall be 


appertaining to ſuch offender, other than ſuch as they 
prove to be due for money paid, wares delivered, or other 
yuſt conſideration, before the commiſſioners, every ſuch 
perſon ſhall forfeit double as much ; which forfeiture ſhall 
be levied and employed as is before rehearſed. | 

Se. 8. If the creditors of any ſuch bankrupt be ſatisfied 
their debts with the proper lands, goods, and debts of the 
bankrupt, or with the fame and ſome part of the for- 
feitures, and there ſhall remain.an overplus of the ſaid 
forfeiture of the double values ; the one moiety of the 
overplus of the forfeitures ſhall be by the commiſſioners 
Paid unto the Queen, and the other moiety ſhall be diſtri- 
buted amongſt the poor within the hoſpitals in every city, 
town, . or county, where ſuch bankrupt ſhall be. 

See. 9. If any ſuch perſons which ſhall be indebted, do 
of purpoſe withdraw themſelves from their uſual manſion- 
Houſes, 'upon. complaint, the commiſſioners ſhall have 
power to award five proclamations to. be made in the 
Queen's name, upon five market-days, in ſuch places near 
the place where ſuch bankrupt hath moſt commonly made 
his abode, commanding him to return with all convenient 
ſpeed, and to yield his body before the commitſhoners, or 
one of them, at. ſuch time and place as by the procla- 
mation ſhall be appointed : and if he do not according to 
ſuch proclamation yield his body, then the body of ſuch 
offender ſhall be adjudged out of the Queen's proteCtion ; 
and every perſon that ſhall wittingly help to hide os con- 
vey, or ſhall wittingly- receive or keep ſecretly, any per- 
fon ſo demanded by proclamation, ſhall ſuffer impriſon- 
ment, or pay ſuch fine to the Queen, as to the Lord 
Chancellor (being informed thereof by the commiſhoners) 
ſhall ſeem meet. Y 

Se. 10. If the creditors of any ſuch offenders which 
ſo depart the realm, keep their houſes, or otherwiſe with- 


draw into places unknown, or ſuffer themſelves to be ar- |. 


reſted or outlawed, or yield «their bodies into priſon pur- 
poſely, and for. the cauſes aforeſaid, be not, fully ſatisfied 
for their debts by the means before ſpecified, they ſhall 
have remedy for levying the reſidue againſt the offenders, 
as they might have had before the making of this a&t. 
And the ſaid creditors ſhall be only barred for ſuch 
part of the ſaid debts as ſhall be paid unto them, as afore- 
ſaid. | | I'S: 
Se, 11. If any perfon declared a bankrupt by virtue 
of this act, ſhall at any time after purchaſe lands or chat- 
tels; or any lands or chatcels ſhall deſcend or come to 
ſuch bankrupts before their debts be fully, ſatisfied or 
agreed for ; the ſaid lands #nd chattels ſhall by the com- 
miſhoners be bargained, ſold, extended, delivered, and 
uſed for payment of the ſaid creditors, in like manner as. 
other the lands and chattels of the ſaid bankrupt. 

Sef. 12. 'This aCt ſhall not extend tgrany lands which 
be alured by any bankrupt, before he hecome bankrupt, 


- fo that ſuch aſſurance be made bona fide, and not to the. 


| Statute 't Fac, F. cap. 1 5: fee. 2. Every perſon uſing. 


' goods and debts, ſhall be had againſt perſons that are 


examine the ſaid offender upon interrogatories touching 


the parties to whoſe uſe ſuch aſſurance ſhall be made; be 
not privy to the fraudulent purpoſe of ſuch bankrupt tg. \ 
deceive his creditors. ot if 20 2-Y 


merchandize, &c, who ſhall wilfully or fraudulently peg. 
cure himſelf to be arreſted, ' or his goods, money or char. 
tels to be attached or ſequeſtered, or depart from his dwell. 
ing-houſe, 'or make any fraudulent. grant or conveyance 
of his lands or chattles, whereby his creditors may be de. 
feated or delayed for the recovery of their debts ; or being 
arreſted for debt, ſhall: after his arreſt lie in priſon fx 
months upon that arreſt, or any other arreſt or detention 
for debt, ſhall be adjudged a bankrupt. © + 
Seft. 3. The like: commiſſions, orders, and! remedies 
which are provided by the former aCt' 23 Eliz. againſt any 
bankrupts therein deſcribed, or concerning their lands, 


herein expreſſed to be bankrupts, &. | MW 
Set. 4. It fhall be lawful for any creditors of the 
bankrupt within four months after commiſſion ſued forth, 
and until diftribution made by the commiſſioners, to join 
with the other creditors that ſhall ſue forth ſuch commit. 
fron for ſatisfaQtion of their debts; and - if the creditors 
come not in within four months, the commiſſioners ſhall 
have power to diſtribute. 
Sea, 5. If any perſon which ſhal} be a bankrupt by 
intent of this ſtatute, ſhall convey to any of his children, 
or other perſons, any manors, lands, goods, or transfer 
his debts into, other men's names, except the ſame ſhall 
be conveyed or transferred upon marriage of any of his 
children, both the parties married being of the years of 
conſent, or ſome valuable conſideration, it ſhall be in the 
power of the commiſſioners to ſell or diſpoſe thereof in as 
ample manner as if the bankrupt had been aCtually ſeiſed 
or poſſefled thereof. | WER 
Seat. 6. The commiſhoners may call. before them the 
bankrupt, and if upon warning left in writing three times 
at. the dwelling-place where the bankrupt, his wife or 
family, for the moſt part of his abode, did remain, within 
one year next before he became bankrupt, the ſaid bank- 
rupt ſhall not appear-before the commiſſioners; it ſhall be 
lawful for the commiſhoners to. appoint to proclaim the 
ſaid party a bankrupt, at ſuch public places where the 
commilſioners ſhall think meet, warning him to appear 
before them upon the commiſſion, at ſome, time appointed: 
And if upon five proclamations, the party offending appear 
not before the commiſſioners, 'and yield his body, the com» 
miſhoners may award a warrant to ſuch perſons as they 
think meet, to apprehend the body of the offender, and 
to bring him before the commiſſoners, whereſoever the 
party may be found, in place privileged or not, to be 
examined, ; | 25-7 © : 
Set. 7. Tt ſhall be lawful for the commiſſioners to 


'the lands, goods, debts, books of account, and ſuch other = 
things, as may tend to diſcloſe his eſtate; or ſecret grants, 
and eloining of his lands, goods, money, and debts, as 
they ſhall think meet. | 

Seft. 8. If therein the offender ſhall refuſe to be exa- 
mined, or to anſwer fully, it ſhall be lawful for the com- 
miſſioners to commit the offender to cloſe impriſonment, 

until he ſhall better conform himſelf. 4 | 
Se, 9. If upon his examination it ſhall appear that he 
bath committed ' any wilful or corrupt perjury, tending 
to the damage of the creditors to the value of 10/. the 
party ſo offending may thereof be indiCted in any of the 
ing's courts of record, and fhall ſtand upon the pillory 
in ſome public place two hours, and have one of his cars 

nailed to the pillory and cut off, | 
Se, 10. If any perſons known or ſuſpeCted to detain 
any of the lands, hereditaments, goods or debts of the 
bankrupt, or to be indebted to or for the benefit of the 
bankrupt, ſhall after lawful warning to the faid perſons 
given to come before the commiſſioners to be examined, 
refuſe to come, or ſhall not come at the time appointed, 
having no lawful impediment (ſuch as ſhall be allowed of 
by the commiſſioners, and which ſhall be thea made known 
to the commiſſioners) or having knawledge of any _—_ 
| | meet- 


B: A N 

_ weating of the commiſſioners, ſhall not appear before them. 
och time as they may, or being come ſhall refule.to 
be ſworn,” and to make anſwer. to ſuch interrogatories. a8 
ſhall be miniſtered z it ſhall be lawful for the commil- 
Goners to commit them to. ſuch priſon as to them ſhall 
be thought meet, and all ſuch perſons as ſhall ſo refuſe to 
be ſworn and make anſwer ; and alſo to direCt their war- 
rants to ſuch perſons as to them ſhall be thought meet, 
to apprehend ſuch perſons as ſhall refuſe to appear, and to' 
bring them before the commiſſioners to be examined ; and 
upon their refuſal to come, or. to be examined, to commit 
the party ſo. refuſing to ſuch priſon as the commiſhoners 
ſhall think meet, until the ſaid perſon ſhall ſubmit him- 
{elf to the commiſſioners, and be by them examined, 
according to the ſaid ſtatute 13 Eliz. and this preſent aQ. 
- $28. 11; Provided, that ſuch witnefles as ſhall be ſo'ſent 
for, ſhall bave ſuch coſts as the commiſſioners ſhall think 
fit; to be rateably borne by the creditors. And'if any perſon, 
other than the bankrupt, eirher by ſubornation of others, 
or by his own aQ, ſhall wilfully and corruptly commit 
wilful perjury by his depolitioa to be taken before the 
commiſhoners ; the party ſo offending, and all perſons 
that ſhall unlawfully and corruptly procure any ſuch un- 
lawful, wilful, and corrupt perjury, may therefore be 
indifted in any of the King's courts of record, and ſhall 
ſuffer ſuch pains as are limited by the ſtatute concerning 

jury. 5 Eliz. cap. 9. 

| $eat. 12. All money which ſhall be forfeited by this 
a, ſhall be recovered by the creditors only, or 'any of 
them that will ſue for the ſame, by aCtion of debt, &c. 
in any of the King's courts of record; and the money ſo 


_ recovered, the charges of ſuit being deduQted, ſhall be | 


diſtributed towards'payment of the creditors, 
$:4.-13. The commiſſioners of bankrupts ſhall have 
wer to aſſign or diſpoſe all the debts due to and for the 
benefit of the bankrupt,. to the uſe of the creditors, and 
the ſame diſpoſition of the debts ſhall yeſt the property in 
the perſons to whom it ſhall be aſſigned by the commil- 
Goners, as fully as "if the bond, judgment or contraQt, 
whereupon the debt ſhall ariſe, had been made to the per- 
ſons to whom the ſame ſhall be ſo aſſigned; and after 
ſuch aſſignment, neither the bankrupt, nor any other to 
whom ſuch debt ſhall be due, ſhall have powes to recover 
the ſame, nor to make diſcharge thereof ; neither ſhall 
the ſame be attached as the debt of the bankrupt, or ſuch 
other perſon; but the party to whom the ſame ſhall be 
aſſigned, ſhall have remedy to recover the ſame in the 
name of the perſon to whom the ſame ſhall be ſo aſſigned 
or order2d, as the party himſelf might have had. 
. Set. 14. Provided that no debtor” of the: bankrupt. be 
hereby endangered for the payment of his' debt bona 
Na bankrupt, before he ſhall know that he is a 
nkrupt, | | En Kong, 
S. 15. Such of the commiſſioners as ſhall put the 
commiſhon in execution, ſhall upon requeſt by the bank- 
rupts, not only make declaration to the bankrupts, of the 
employing and beftowing of their lands, hereditaments, 
goods, and the debts, but alſo make payment of the over- 
plus, if any be, to. the bankrupts ; and the bankrupts, 
after full ſatisfaCtion of the creditors, ſhall have power to 


bl 


Tecoyer the reſidue of the debts. © | $13 
Sef?, 16. If any ation ſhall be brought againſt any 


commiſſioner, or other perſon having authority under the | 


commithon, for any matter, by force of the faid ſtatute, 
or this ſtatute, the- defendant may plead Not guilty, 'or 
Juſtify that the aR whereof the plaintiff complained, was 
done by authority of the ſaid att 13 Eliz. cap. 7, or this 
» without expreſling any other matter of circumſtance 
contained in either of the ſaid afts, whereunto the plain- 
PE ml be admitted to reply, that the defendant did the 
u 


Tate by the faid defendant, whereupon ifſue ſhall be 
Rk, þ | | 

Seft: 17. If after any commiſhon of bankrupts ſued 
torth,. and dealt in by the commiſſioners, the offender 
_ vappen. to die, before the commiſhoners ſhall diſtribute 
the goods,..or any of them ; the. commiſſioners ſhall in 
at Caſe proceed in execution, upon the commiſſion, for 


' . ' S” I 
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done 


by buyin 
feſlior! of 
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the een; goods; hade, and debts, 
» if "the; party were living. 

| + Statute 21 Fac. 1. cap. 


19. /e22.-1, The ſtatutes apainſt 


bankrupts, and for relief of creditors, ſhall be in all t ings '_ 
largely and beneficially conſtrued for the relief of the cre- ; 
itors. | WI, ws | 


See. 2. Every perſon uſing-the trade: of merchandize, 
by way of bargaining, exchange, bartering, cheviſance, 
or otherwiſe, in 


roſs or by retail, or ſeeking his living 


and ſelling, or that ſhall uſe the trade or pro- 
a ſcrivener, receiving other men's monies or 

eſtates into his.truſt or cuſtody, who ſhall obtain any pro- 
tection (other than ſuch perſons as ſhall be lawfully pro- | 
teed by privilege of parliament) or ſhall prefer unto his 
Majeſty, or unto any of the King's courts, any petition 
or bill againſt his. creditors or any of. them, thereby de-' 
firing or endeayouring to compel them, to accept leſs than | 


ppoſed of his own wrong, without any ſuch cauſe | 


- 


; 


| 
| 


- 


their juſt arid principal debts, or to procure time or longer 


days of payment than was given at the time of their ori- 


ginal contraQts, ſhall be adjudged a bankrupt. 


Se. 3- The like commiſſions. and remedies, which 
are provided for by the former aCts 13 Eliz. and r Fac. 1. 
cap. 15. againſt bankrupts, or for their lands, goods, and 
debts, ſhall be had againſt ſuch perſons as are herein de-- 
ſcribed to be bankrupts, and againſt 'their lands, and 


debts. 


Sea. 4. The ſame remedies, which are provided by 


this at, againſt any bankrupts, or concerning their lands, 


goods, and debts, or the diſcovery of them, ſhall be had ' 


againſt ſuch as are 
former aCts. | 


commiſſioners be lawfully declared a bankrupt, the ſaid 


declared to be bankrupts, by the ſaid 
Seet. 6. After ſuch: time as any perſon ſhall by the 


commiſſioners ſhall have yowen to examine upon oath the - 
r 


wife of ſuch bankrupt, 


or for refuſing to be ſworn and examined; or: for not diſ- 


cloſing the truth, as by |the faid former laws is alrgady+ 


provided againſt any other perſon in like caſes. | 


the diſcovery of- the ſtate of 
ſuch bankrupt, concealed, or diſpoſed of, by ſuch wife, 
or by any other perſons. And the | fajd wife ſhall incur 
ſuch penalty for not coming before the ſaid commiſſioners, 


4 


\ Seat, 7. If any bankrupt ſhall, upon his/ examination 


before the commiſſhoners, be found fraudulently to have 


conveyed away his goods, lands, or other eſtate; to the 


value of 20/. to the end to hinder the execution of the 
ſtatutes, or to defraud or hinder his creditors of the ſame, - 
and ſhall not upon his examination diſcover unto the com-! 
miſſioners, and (if it lie-in his power) deliver unto them: 


all that eſtate ſo fraudulently conveyed away or detained, 
or that cannot make it appear unto the commiſſioners that- 


he batly ſuſtained fome- caſual loſs, whereby he is diſabled ' 


to pay what he there owed, may be indi for ſuch fraud 


| or abuſe at the aſſizes or general ſeſſions of the peace of the 


county or place where he ſhall become bankrupt : and if 


the bankrupt be thereof convidted, he ſhall be ſet upon 
the pillory for two hours, and have one of his ears nailed 
to the pillory, and cut off , _ __ " 

-, Seat, 8.. It ſhall be lawful for the commiſſioners, or any 
other perſons, or officers, by them to be appointed by their 
warrant, under their hands and ſeals to break open the 


houſes, chambers, ſhops, warehouſes, doors, trunks, or 


cheſts. of the bankrupt, where the ſaid bankrupt, or any 
of his goods or eſtate, ſhall be reputed to be,'and to ſeize 
upon, and order the body, goods, money, and other eſtate 

ſuch bankrupt, as by the ſaid former laws are appoint- 
ed, by impriſonment, or otherwiſe, as to the commiſ- 
fioners ſhall be thought meet. | | 

Seft. 9 The commiſſioners may exami 
by any other ways, any,perſons ſor the diſcovery of the debts 
owing to all ſuch creditors, as ſhall ſeek relief. by ſuch 
commiſſon': and every creditor having ſecurity for- his 


debts, by judgment, ſpecialty, or other- ſecurity .or hav- 


ing no ſecurity, or ' having made; attachments. in London, 


or other place, of the goods of ſuch bankrupt, whereof 
there is no execution! or extent ſerved and executed upon 
any the lands, goods, and eſtate of ſuch bankrupt, before 


ſuch time as he ſhall become bankrupt, ſhall not be re- 
keyed 


upon any ſuch judgment, ſpecialty, attachments, 
74 rþ ih Lb *. Ms. | # {a or 


| Y: _ 


If "EP 


ne upon oath, or | 


as they might have : | 


% 


1 
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_ to diſpoſe of all ſuch lands, goods, and debts ſo exterided, 


= they may ſell any the eftate of the bankrupt. 


fully as if this'aQt had never been made. , 
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Or other ſecurity for any more than a ratable part of their | 
debts, with the other creditors without refpe&t to any_pe- 
nalty contained in fuch judgments, ſpecialty, or other ſc- 
curity. a | | 
Sed?. 10. If any lands, "goods, .or other eftate of any 
bankrupt, ſhall be extended, after ſuch time as he is be- 
come bankrupt, under colour of his being an accountant, 
or indebted unto the King ; it ſhall be lawful for the 
commiſſioners to examine upon oath, whether the ſaid 
debt were due to ſuch debtor or accountant, —_ any 
bargain or contraft originally made, betwixt ſuch  ac- 
countaut and the faid bankrupt ; and if ſuch bargain 'or 
contract was originally made with any other perſons than 
the ſaid debtor or accountant, or for the uſe and truſt of 
any other perſon, it ſhall be lawful for the commiſſioners, 


for the uſe of the creditors. 

Seat. 11. If any perſons ſhall become bankrupt, and 
at ſuch time ſhall, by the conſent of the owner, have in 
their poſſeſſion and diſpoſition, any goods whereof they 
ſhalt be reputed owners, and take upon them the ſale or 
diſpoſition as owners, the commiſſioners ſhall have power 
to {ell the ſame, for the benefit of the crgditors, as fully 
as any other part of the eſtate of the bankrupt. 

Seet. 12, The commiſhoners ſhall have power by deed 
indented and inrolled within fix months after the mak- 
ing, in ſome of his Majeſty's courts of record at J/2- 
min/ler, to bargain, ſell and convey any manors, or here- 
ditaments, whereof any bankrupt ſhall be feiſed of any 
eſtate in tail, in poſſeſſion, reverſion or remainder, and 
whereof no reverſion or remainder ſhall be in the King, of 
the gift ot proviſion of his Majeſty, his progenitors, or 
ſacceſſors, for the benefit of the creditors ; and all ſuch 
bargains, ſales, and conveyances ſhall be pood againſt all 
perſong whom the bankrupt by common recovery, or 
other means, might debar from any remainder, rever- 
ſion, retit, title, or poſſibility, of the ſaid manors or here- 
ditamerits, | 

Sc4t. 13. If any bankrupt ſhall convey or aſſure any 
lands, or eſtate, unto any perſons, -upon condition, of 
power of redemption at a day to come, by Þ ures of 
money, or etherwiſe, it ſhall be lawful for the-commiſ- 
ſioners, before the time of the performance, of ſuch con. 
dition, to appoint, under their hands and ſeals, perſons 
to make tender of money, or other performance, accord- 
ing to the nature of ſuch condition, as fully as the bank- 
rupt might have done ; and the commiſſioners ſhall, after 
ſuch tender or performance, have power to ſell ſuch lands, 
goods and eſtates for the benefit of the creditors, as fully 


Sef. 14. No purchaſer for good conlideration ſhall be 
impeached, unleſs the commiſhon be ſued forth againſt 
ed aca within five years after he ſhall become 

BR | 

Seft.15. All aQts againſt bankraopts ſhall extend to 
ſtrangers born, as well aliens as denizens, as effeQtually 
as to natural-born ſubjeQs, both to make them ſubjeft to 
the laws as bankrupts, as alſo to make them: capable of 
a” benefit as creditors. | pa 

tat. 13 & 14 Car. 2. cap. 24« ſef. 23. No- perſons 
who ſhall adyenture. any money ; the 4 0-Inai, com - 

pany or Guinea company, or any joint ſtocks of mone 
by them raiſed, for carrying on the trade by the ſaid Baſt 
India company, or Guines company, to be managed, or 
who ſhall adventure any money in any ſtocks, for ma- 
naging the fiſhing trade, or the trade called the Royal Fi/h- 
ing Trade, and ſhall receive their dividend of fiſh' or mer- 
chandizes 7n ſpecte, and ſhall ſell, or exchange the fame, 
ſhall by reafon of ſuch adventure, ſelling, or exchanging, 
dy rag a merchant or a trader within any ſtatute for 
uPts. bl, | | 

Sef?. 4. Provided that every perſon who ſhall trade in 
any other way than in the faid royal fiſhing trade, or the 
trade managed by : the ſaid £Eaft- India company, or the 
Guinea company, ſhall, by reaſon of this trading and mer- 
chandizing, be liable to commiſſions againſt bankrupts, as 
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from, the debtoby him owing at the fame time that he 4; 
become a banktupt, ſhall de. be conſtrued to difcharn 
any other perfor: who was partner with the bankrupt in 
trade, or ftood jointly bound, or had made any Joint con- 
traft together with ſach bankrupt. | 
Stat, 75 Geo. 1. cap. 31. ſeft, tr. Every perſon, who 
ſhall give credit on ſecurities payable at future days to per. 
foris who are or ſhall become bankrupts, upon good con. 
| fideration bona fide, for money or other thing not due be. 
fore the time of ſuch "vor becoming bankrupts, ſhall 
be admitted to prove: their ſecurities or apreements, as if 
they were payable prefently, and ſhall have a dividend in 
propojtion to the other creditors, diſcounting five fer cent. 
per atmnm from the aCtual payment to the time ſuch mo- 
ney wobtld have become due. | 
Sef?, 3. The bankrupt ſhall be diſcharged from ſuch 
ſureties, as if ſuch money had been due before the time 
of his becoming bankrupt. 
Stat. 5 Geo. 2. cap. 30. ſef. 1. If any perſon, who 
ſhall become bankrupt, and againſt whom a commiſſion 
of bankrupt under the great-ſeal ſhall be ifſued, where- 
upon he ſhall be declared bankrupt, ſhall not within forty. 
two days after notice in writing left at the uſval place of 
abode of ſach perſon, or perſonal notice in caſe ſuch pers 
ſon be in prifon, arid notice in the Z9:dn Gazette, ſure 
rendet himſelf to the commiffioners, and ſubſcribe ſuck 
ſurrender, and ſubmit to be examined upon oath, or ſo- 
lemn affirmation; and conform to the ftatutes concern-= 
ing bankrupts ; and upon his examination diſcover all his 
efvQts, and how he hath diſpoſed of his effeQts (and all 
books arid writings telating thereto) of which he was poſ- 
ſefſed or intereſted, or w a ſuch perſon or his family 
hath, or may expe, any poſſibility of advantage (except 
ſuch part #s ſhall have been #42ng frde diſpoſed of in the = 
of his trude, amd except ſuch money as ſhall have been ai 
out in the ordinary expence of his family) and alſo, upon 
\ſoch examination, deliver c unto the commiſſioners ſuch 
\paft' of his effeQts, and all books and writings relating 
thereto, as ſhall be in his power (his neceffary wearing 
"pipe and the neceſſary wearing apparel of the wife 
and children of ſuch bankrupt excepted) ; then the bank+ 
t in cafe of default in not ſurrendering as aforeſaid, 
or in caſe he ſhall conceal, or imbezzle his eſtate, to the 
value of 20/7. or any books of account, or writing rt- 
latiig thereto, with intent to defraud his creditors Cand 
being convicted by indiftment or information) ſhall be 
deemed guilty of felony without benefit of clergy; and 
ſuch felon's goods and eſtate ſhall go among the creditors 
ſeeking relief under ſuch commiſſion, 

Se, 2. The commiſſioners ſhall appoint, within the 
ſaid ſorty-two days for the bankrupt to ſurrender and con- 
form as aforeſaid, not leſs than three meetings, the laſt of 
which ſhall be on the forty-ſecond day limited for ſuch 
{ bankrupr's appearance ; and three weeks notice ſhall be 
given in the Gazette of the time and place of ſuch mett- 


ing. 
Sf 2. It ſhall be lawful for the Lord Chancellor to en- 
large the time for ſuch perſon ſurrendering himſelf, and 
diſcovering his effects, not exceeding fifty days from the 
| end of the faid forty-two days; ſo as ſuch oftter for en- 
larging the time be made fix days before the time on which 
| ſuch perſon was to ſurrender himſelf. 
$2. 4. Every ſuch bankrupt, after afſignees ſhall be 
appointed, is to deliver upon oath, or affirmation, before 
one of the Maſters in Chancery, or Juſtice of peace, unt? 
ſerch affignees, all books of accounts and writings, 1% 
ſeized by the meſſengers of the commiſſion, or not before 
delfvered up to the commifhoners, and then in his powers 
and difcover ſuch as are in the power of any ary 
fon that any ways concern his eſtate ; and every uch 
bankrupt, not in priſcn, ſhall, after ſuch ſurrender be *f 
liberty, ard is required to attend ſuch aſfignees upon nouce 
in writing in order to aflift in making out the accounts 
the eſtate. | | | F 
8:8. '5. Every bankrupt having ſurrendered ſhall at 2 
fexfonable times, before the expiration of the faid —_ 
two days, or ſuch farther time as ſhall be allowed to fin F 
his examination, be at liberty to inſpe& his books 3n 


tat. 10 Ann. cap. 15. ſeft. $4. The diſcharge of any 
baukrupt, by force of any as relating to bankrupts, 


| writings, in the preſence ot ſome perſon to be re, 
} 4 


- -nees, and to bring with him, for his aſſiſtance, 
le he ſhall think fit, not exceeding two at 
one time, and to make extracts and copies to enable bim 
to make a full diſcovery of his effeAts ; and the faid bank- 
rupt ſhall be free from arreſts in coming to ſurrender, and 
from actual ſurrender for the faid forty-two days, or ſuch 
farther time as ſhall be allowed for finiſhing his exami- 
nation, provided ſuch bankrupt was not in cuſtody at the 
time of ſurrender ; and in caſe ſuch bankrupt ſhall be ar- 
reſted for debt, or on any eſcape warrant, coming to ſur- 
render, or after his ſurrender, within the time before 
mentioned z then on ping ſuch ſummons or notice 
under the hands of the commiſſioners or aſlignees, and 
giving the officer a copy thereof, he ſhall be diſcharged 3 
and in caſe any officer ſhall detain ſuch bankrupt, ſuch 
officer ſhall forfeit to ſuch bankrupt for his own uſe 5 /. 
for every day he ſhall detain him. 

$-. 6. In caſe any bankrupt be in cuſtody at the 
time of iſſuing of the commiſſion, and is willing to ſub- 
mit. to be examined, and can be brought before the 
commiſſioners and creditors, the expence thereof ſhall 
be paid out of the bankrupt's eſtate: but in caſe ſuch 
bankrupt is in execution, or cannot be brought before 
the commiſhoners, then the commiſſioners ſhall attend 
the bankrupt in cuſtody, and take his diſcovery; and 
' the aſlignees are required to appoint perſons to attend 
ſuch bankrupt in priſon, and to produce his books and 
writings, in order to prepare his diſcovery; a copy 
whereof the aſſignees ſhall apply for, and the bankrupt ſhall 
deliver to their order_ten days before ſuch laſt examination, 
- $8. 7. All bankrupts who ſhall ſurrender and con- 
form, as by this aCt is direCted, ſhall be allowed five per 
cent, out of the neat produce of the eſtate, that ſhall be 
received, in caſe the neat produce of the eſtate after ſuch 
allowance made, ſhall be ſufficient to pay 10s. in the 
pound, and fo as the faid five per cent. ſhall not amount to 
above 2007. and in caſe the neat produce of the eſtate 
ſhall be ſufficient to pay 125. 6d, in the pound, then 
all perſons ſo conforming, ſhall be allowed 7 /. 195. per 
cent. {o as ſuch allowance ſhall not amount to above 250 /. 
and in caſe the neat produce ſhall over and above the al- 
lowance be ſufficient to pay 15 s. in the pound, the per- 
ſons ſo conforming, ſhall be allowed ten per cent. ſo as 
| ſuch ten per cent. ſhall not amount to above 300. and 
every ſuch bankrupt ſhall be diſcharged from all debts 
owing at the time that he did become bankrupt. And 
in caſe ſuch bankrupt ſhall afterwards be impleaded for 
any debt due before he became bankrupt, ſuch bankrupt 
ſhall be diſcharged upon common bail, and may plead in 


general, that the cauſe of aCftion did accrue before ſuch. 


time as he became bankrupt; andthe certificate of ſuch 
bankrupt's conforming, and the allowance thereof, ſhall 
be ſuſhcient evidence of the trading, bankruptcy, com- 
miſon, and other proceedings precedent to the obtaining 
ſuch certificate ; unleſs the plaintiff can prove the faid 
certificate was obtained unfairly, or make appear any con- 
cealment by ſuch bankrupt to the value of 10 /. ; 

Se. 8. If the neat produce of ſuch bankrupt's eſtate 

ſhall not amount to ten ſhillings in the pound, ſuch 
| bankrupt ſhall not be allowed the five per cent. but ſhall be 
| lowed ſo much as the affignees and commiſſioners ſhall 
ok fit, not exceeding three per cent. 
Sed7. g. In caſe any commiſſion ſhall iſve againſt any 
perſon, who after the 24th of Ju'e 1732, ſhall have been 
diſcharged by virtue of this aCt, or ſhall have compounded 
with his creditors, or delivered to them his effe&s and 
been releaſed by them, or been diſcharged by any aC&t for 
relief of inſolvent debtors, then the body only of ſuch 
perſon conforming ſhall be free from arreſt and impriſon- 
ment; but the future eſtate of ſuch perſon ſhall remain 
lable to bis creditors (the tools of trade, neceſſary houſe- 
old goods, and neceſſaty wearing apparel of ſuch bank- 
Tupt, and his wiſe and children, excepted) unleſs the eflate 
ſuch perſon ſhall produce clear 15 5. in the pound. 

| Sed. 10. No diſcovery ſhall entitle ſuch bankrupt to 
the benefits allowed by this aft, unleſs the commiſſioners 
or the major part of them, ſhall under their hands and 
leals certiſy to the Lord oy page that ſuch bankrupt 


| Rath made 2 (wil diſcovery of his eltate, and in all things 
ot, h N* 25. | hs 


Ln Ft .*B A N- . | 
| cotifornitd himſelf according to the digeions of this at; 
and* that there doth not appeaf to them any reaſon to 
doubt of the truth of ſuch diſcovery ; and unleis four parts 
in five in number and value” of the creditors, who ſhall 
\ be creditors for not leſs than 207. reſpeCtively; or ſome 
other perſon by them duly authoriſed, ſhall fign ſuch cer- - 
tificate z but the commſboners ſhall not cettify till they 
ſhall have proof by affidavit or affirmation in writing of 
ſuch creditors, or of the perſvas by them authoriſed, 
ligning the certificate; and of the power by which any 
perſon ſhall be authoriſed to ſign for any creditor (which 
affidavit or affirmation,” togecher with ſuch authority to” 
ſign, ſhall be laid before the Lord Chancellor with the faid 
certihcate), and unleſs ſuch bankrupt make oath, or ſo- 
lemnly affirm in writing; that ſuch certificate was ob< 
tained without fraud ; and unleſs ſuch certificateſhall, after 
ſuch oath or affirmation be allowed by the Lord Chan- 
cellor, or by ſuch two of the Juſtices of the King's Bench, 
Common Pleas, or Barons of the Exchequer, to whom 
the confideration of ſuch certificate ſhall be referred by 
the Lord Chancellor ; and any of the creditors of ſuch 
bankrupt are to be heard, if they think fit, againſt the 
—_—_ ſuch certificate, and againſt the confirmation 
thereof, bo eſs 

Sea. 11. Every ſecurity to be given to the uſe of any 
creditor, as a conſideration to perſuade him to fign ſuch 
certificate, ſhall be void ; and the party ſued on ſuch con- 
trat may plead the general iſſue. 4 

Seat. 12. Nothing in this aCt ſhall give any advantage 
to any bankrupt, who ſhall upon marriage of any of his 
children have given above the value of 1007. (unleſs he 
ſhall prove by his books, or otherwiſe vpon his oath cr 
affirmation before the commilſoners, that he had remain- 
ing other eſtates ſufficient to pay every perſon, to whom 
he was indebted, their full debts) or who ſhall have loſt 
in one day the value of 5 {. or in the whole the value of 
1001. within twelve months next preceding his becoming 
bankrupt, at cards, dice, tables, tennis, bowls, billiards, 
ſhovel- board, or cock-fighting, horſe-races, dog-matches, 
or foot-races, or other game, or by bearing a ſhare in the 
(takes, or betting, or that within one year before he be- 
came bankrupt, ſhall have loſt xo00/7. by contrafts for 
ſtock, or ſhares of any public funds, where ſuch contra&t 
| was not to be performed within one week from the mak- 
ing, or where the ſtock was not aCtually transferred. 

Ser. 13. If any bankrupt, who ſhall have obtained his 
certificate, ſhall be taken in execution, or detained in 
priſon on account of any debts owing before he became 
bankrupt, by reaſon that judgment was obtained before 
ſuch certificate was allowed it ſhall be lawful for any 
one of the Judges of the court, wherein judgment has 
been. ſo obtained, on ſuch bankrupt's producing - his cer- 
tificate allowed, to order any ſheriff or gaoler, who ſhall 
have ſuch bankrupt in cuſtody, to diſcharge ſuch bank- 
rupt without fee. Pee 06 OR 

Sea. 14. Upon certificate under the hands and ſeals of 
the commiſſioners, that ſuch commiſſion js iflued, and ſuch 
perſon proved before them to become bankrupt, it ſhall be 
lawful for any of the Juſtices of his Majeſty's courts of 
King's Bench, or Common Pleas, or Barons of the Ex- 
chequer, and the Juſtices of peace within England and 
Wales, and town of Berwick upon Tweed, and they are 
required, upon application made, to grant their warrants 
for apprehending*fuch perſon, and him to commit to the. 
common gaol of the county where he ſhall be apprehended, 
there to remain until he be removed by order of the 
commillioners z and the gaoler, to whoſe cuſtody ſuch 
perſon. ſhall be committed, is required to give notice to 
one of the commiſſioners, of ſuch perſon” being in his 
cuſtody, and the commithaners are impowered 'to ſeize 
the effes'of ſuch bankrupt (the neceſſary wearing ' ap- 
parel of ſuch bankrupt, or of his wife or children, ex- 
cepted) and his books or writings, which ſhall be then 
in the cuſtody of ſuch bankrupt, or of any other perſon 
in priſon. | "IMS, 73-4, | 

Sett. 15. If any perſon*{ apprehended ſhall within 
the time allow:d ſubmit to be examined, and conform 
as if he had .ſur-endered, ſuch .perfons ſhall have the 
benefit of this aEt, as if he had voluntarily comg in. | . 
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$8. 16. It ſhall be lawful for the commiiſſichers"to 
examine every perſon againſt whom any commuſſion ſhall 
© be awarded, touching all matters relating to-the'trade and 
effefs of ſuch bankrupt ; and alſo to examine every other 
perſon. duly ſummoned or preſent at any meeting of 
the commiſſioners, touching all matters relating to the 
perſon and effefts of ſuch bankrupt, and any aCt of bank- 
ruptcy committed by him ; and alſo to reduce into writing 
the anſwers of ſuch bankrupt, or other perſon, which 
examination the party examined is required to ſubſcribe ; 
and in caſe ſuch bankrupt, or other perſon, ſhall refuſe 
to anſwer, or ſhall not fully anſwer to the ſatisfaction of 
the commiſſioners, all lawful queſtions put by - thg com- 
miſhoners, or ſhall refuſe to ſubſcribe his examination 
(not having a reaſonable objeCtion to the wording thereof, 
to be allowed by the commiſſioners), it ſhall be lawful 
for the commiſſioners by warrant to commit him to ſuch 
priſon as the commiſſioners ſhall think fit, there to remain 
without bail, until ſuch perſon ſhall ſubmit himſelf to 
the commiſſioners, and full anſwer make to the fatis- 
faftion of the commiſſioners to all ſuch queſtions as 
ſhall be put to him, and ſubſcribe ſuch examination as 
aforeſaid. | 

Set. 17. In caſe any perſon ſhall bexcommitted by the 
commiſſioners for refuſing to anſwer, or not fully an{wer- 
ing any queſtion, the commiſſoners ſhall in their warrant 
of commitment ſpecify ſuch queſtion. | 
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Se. 18. In caſe any perſon committed by the com-- 


miſſoners warrant, ſhall bring a habeas corpus in order to 
be diſcharged, and there ſhall appear any inſufficiency in 
the form of the warrant, it ſhall be lawful for the court 
or Judge, before whom ſuch party ſhall be brought by 
habeas corpus, by rule or warrant, to commit ſuch perſon 
to the ſame ears Fog there to remain until he ſhall conform 
as aforeſaid, unleſs it ſhall be made appear, that he hath 
fully anſwered all lawful queſtions put to him by the 
commiſſioners ; or (in caſe ſuch perſon was committed 
for not ſigning his examination) unleſs it ſhall appear that 
the party had good reaſon for refuling to fign the ſame. 
And in caſe any gaoler, to whom fuch perſon ſhall be 
committed, ſhall wilfu'ly ſuffer ſuch perſon to eſcape, or 
to go without the walls or doors of the priſon, ſuch 
gaoler ſhall for ſuch offence, being conviged by indict- 
ment or information, forfeit 500/, for the uſe of the 
creditors. ; 

$2. 19. The gaoler ſhall upon requeſt of any creditor, 
having proved his debt, and producing a certificate thereof 
under the hands of the commiſhoners (which the commilſ- 
ſioners are to give gratts,) prociuce ſuch perſon fo com- 
mitted, and in cafe ſuch gaoler ſhall refuſe to ſhew ſuch 
perſon ſo committed, and being in his aftual cuſtody at 
the time of ſuch requeſt, to ſuch creditor requeſting to 
ſee ſuch perſon, ſuch gaoler ſhall forfeit 100/. for the 
uſe of the creditors to be recovered by aCtion of debt in 
the name of the creditor requeſting ſuch ſight. 

Se, 20, Every perſon who ſhall (aſter the time allow- 
ed to ſuch bankrupt) voluntarily make diſcovery of any 
part of ſuch bankrupt's eſtate, not before come to the 
knowledge of the aſlignees, ſhall be allowed five per cent. 
and ſuch farther reward as the aflignees, and the major 
part of the creditors, in value, preſent at any meeting of 
the creditors, ſhall think fit. 

$:4. 21.' Every perſon who ſhall have accepted of any 
truſt, and ſhall wilfully conceal any eſtate of any bank- 
rupt, and ſhall not, within forty-two days aſter ſuch 
commiſhon ſhall iſſue, and notice given in the Gazette, diſ- 
cover ſuch truſt and eſtate in writing to one of the com- 
miſſioners ar aſlignees, and ſubmit to be examined (if re- 
quired) ſhall forfeit 1007, and double the value of the 
eltate concealed, to the creditors. 

Se. 22. It ſhall be lawful for perſons taking bills, 
notes, or other ſecurity for money payable at a ſuture 
day, to petition for a commiſhon, or join in petitioning. 

S:&t. 23. No commillion of bankrupt ſhall be awarded, 
unleſs the fingle debt of the creditor, or of more perſons 
| being partners petitioning for the ſame, amount to 100 /. 
or unleſs the debt of two creditors petitioning amounts to 
150 /. or unleſs the debt of more creditors petitioning 
amount to 200 /, and the creditors petitioning hall, before 
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the ſame be granted, make affidavit or ſolemn affirmat; 
before one of the Maſters of Chancery, of the truth of their 
debts, and give bond to the Lord Chonactios, 1n the pes 
nalty of 2007. to be,conditioned for proving their deht 
as well before the commiſſioners, as upon a trial at lay 
in caſe the due iſſuing forth of the ſame ſhall be conteſteg, 
and alſo for proving the party a bankrupt, and to wy 
ceed on ſuch commiſhon as herein is mentioned ; and if 
ſuch debts ſhall not be really due, or if after ſuch com. 
miſhon taken out it cannot be proved that the party waz 
a bankrupt, then the Lord Chancellor ſhall, upon petition 
of the party grieved, order ſatisfaftion to be made for the 
damages ſuſtained ; and, in caſe there be occaſion, aſſign 
luch bond to the party, who may ſue for the ſame in his 
own name. 
Seft. 24. If any bankrupt ſhall, after iſſaing of any 
commiſſion againſt him, pay to the perſon who ſued out 
the ſame, or deliver to ſuch perſon goods, or ſecurity for 
his debt, whereby ſuch perſon ſuing out ſuch commiſſion 
ſhall privately have more in the pound than the other cre- 
ditors, ſuch payment, delivery of goods, or giving ſecurity, 
ſhall be deemed an aft of bankruptcy, whereby ſuch 
commiſhon ſhall be ſuperceded : and it ſhall be lawful 
for the Lord Chancellor to award to any creditors peti- 
tioning, another commiſſion ; and ſuch perſons receivin 
ſuch goods, or other ſatisfaCtion, ſhall forfeit as well þis 
| whole debt, as the whole he {hall have received, and ſhall 
pay back and del ver up the ſame, or the full value 
thereof, to be diſtributed among(t the other creditors. 
Sect. 25. The creditors, who thall petition for a com- 
miſhon of bankrupt, ſhall be obliged at their own coſts 
to proſecute the ſame, until aſhgnees ſhall be choſen; and 
the commiſhoners ſhall, at the meeting appointed for the 
choice of aflignees, aſcertain ſuch coſts, and by writing 
{ball order the afſignees &0 reimburſe ſuch petitioning cre- 
ditors, out of the firſt effefts of the bankrupt that ſhall 
be got in ; and every creditor ſhall: be at liberty to prove 
his debt without paying contribution. 
Seft. 26. The commiſſioners ſhall forthwith, after they 
have declared the perſon a bankrupt, cauſe notice thereof 
to be given in tbe Gazette, and ſhall appoint a place for 
the creditors to meet, (which meeting for the city of Lon- 
don, and all places within the bills of mortality, ſhall be at 
Guildhall) in order to chooſe aflignees ; at which meeting 
the commilſioners ſhall admit the proof of any creditor's 
debt that ſhall live remote from the place of ſuch mecting, 
by afhidavit or folemn affirmation, and permit any perſon 
duly authoriſed by letter of attorney (oath or. affirmation 
being made of the execution thereof, either by an affidavit 
ſworn, or affirmation made before a Maſter in Chan- 
| cery, ordinary or extraordinary, or before the commil- 
fioners viva voce ; and In Caſe of creditors refiding in fo- 
reign parts, ſuch affidavits or affirmations to be made be- 
fore a magittrate, where they ſhall be reſiding, and ſhall, 
together with ſuch creditor's letters of attorney, be atteſted 
by a notary public) to vote in the choice of affignees in 
the place of ſuch creditor ; and the commiſſioners ſhall 
aſſign ſych bankrupt's eſtate unto ſuch perſons, as the 
major part in vaJue of ſuch creditors, according to the 
debts then proved, ſhall chooſe ;. and the aſhgnees ſhall 
be obliged to keep books of account, wherein they ſhall 
enter all ſums of money, or other effe&ts, which they 
ſhall have received out of the faid bankrupt's eſtate, to 
1 which books every creditor ſhall have free reſort. | 
Se. 24. No creditor, or other perſon- on the behalf of 
any creditor, ſhall be permitted to vgte in ſuch choice ot 
allignees, whole debts ſhail not amount to 10/7, 
Se. 28. Where it ſhall appear that there hath been 
mutual credit given, or mutual debts, between the bank- 
rupt and any other perſon, the commiſſioners or alignees 
thall ſtate the account, and one debt may be ſet azainkt 
another, and the ballance of ſuch account ſhall be claimed 
or paid. | : 
Sect. 29. If any perſon ſhall before the commitſioners, 
or by affidavit or affirmation exhibit to them, ſwear 
affirm, that any ſum of money'is due to him from any 
bankrupt, which is not really due, knowing the ſame 19 
be not due, and being convicted by indictment or infor- 
mation, ſuch perſon ſhall ſuffer the penalties inflied ” 
| ® | t 
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; tes againſt wilful perjury, and ſhall. be liable to 
= prayers ntoea ſo ſworn or affirmed to be dues 
PY'2. 30. It ſhall be lawful for the commiſſioners im- 
mediately to appoint aſſignees, which aſlignees ſhall be 
-emoved at the meeting of the creditors for choice of aſ- 
_ © fignees, if the major part in. value of them then preſent, 
| and of ſuch perſons authoriſed as aforeſaid, ſhall think fit; 
and ſach afſignees as ſhall be removed, ſhall deliver up 
the effets unto the __— choſen by the creditors, and 
all the eſtate 3 and if ſuch firſt aſſignee ſhall negle&t by 
the ſpace of ten days (after notice” in writing) to make 
ſuch aſſignment and delivery, every ſuch firſt aſſignee 
ſhall forfeit 2001. to be diſtributed amongſt the creditors, 
and to be recovered by ſuch perſon as the commiſhoners 
ſhall appoint to ſue for the ſame. ' wits 
$:8, 31. It ſhall be lawful for the Lord Chancellor, 
upon petition of creditors, to make ſuch order for the 
choice of new aflignees as he ſhall think juſt; and in cafe 
a new aſſignment ſhall be ordered, then ſuch effeCts of 
fuch bankrupt ſhall be thereby effcctually veſted in ſuch 
new aſſignees, and it ſhall be lawful for them to ſue for 
the ſame in their names, and to give acquittance for debrs, 
2s the afſignees in the former aſſignment might have done ; 
and the commiſſioners ſhall cauſe public notice. to 
given in the two Gazettes that ſhall immediately follow 
the removal of ſuch affignees, and the appointment of 
others. 
$24. 32. Before the creditors ſhall proceed to the choice 
of aſſignees, the major part in value of the creditors pre- 
ſent ſhall, if they think fit, direCt how, and with whom, 
the monies to be received out of the bankrupt's eſtate 
ſhall remain until the ſame be divided, to which rule 
ſuch aſſignees ſhall conform, as often as 100 /. ſhall be 
+ 
, $:2. 33. Perſons choſen aſlignees ſhall, after the expi- 
ration. of four months, and within twelve months from 
the time of iſſuing ſuch commiſhon, cauſe twenty-one 
days notice to be given in the Gazette, of the time and 
place the commiſſioners and aſſignees intend to meet to 
make a dividend ; at which time the creditors, who have 
not proyed their debts, ſhall be at liberty to prove the 
fame ; which meeting for the city of London, and all places 
within the bills of mortality, ſhall be at Guzildball; and 
vpon every ſuch meeting, the aſlignees ſhall produce ac- 
counts of their reccipts and payments, and of what re- 
main out-ſtanding, and ſhall (if the creditors preſent re- 
oy the ſame) be examined upon oath, or ſolemn af- 
rmation, touching the truth of ſuch accounts, and the. 
aſſignees ſhall be allowed all juſt allowances ; and the 
commiſſioners ſhall order ſuch part of the neat produce of 
the ſaid bankrupt's eftate in the hands of the aſfignees as 
they ſhall think fit, to be divided amongſt the creditors 
and ſhall make ſuch order for a dividend in writing, and 
fhall cauſe one. part of ſuch order to be filed amongſt the 
proceedings under the commilſſon, and ſhall deliver unto 
each of the aſſignees a duplicate of ſuch order, which or- 
der ſhall contain an account of the time and place of 
making ſuch order, and the ſum total of the debts proved, 
and the ſum total of the money remaining in the hands 
of the aſfignees, and how much in the pound is then or- 
dered to be paid ; and the aflignees, in purſuance of ſuch 
order, and without any deed of diſtribution, ſhall forth- 
with make ſuch dividend, and take reccipts in a book 
from each creditor. | 
Se. 34. It ſhall be lawful for the aſſignees, with the 
conſent of the major part in value of the creditors preſent 
at any meeting, purſuant to. notice in the Gazette, to 
ſubmit any difference between ſuch aſlignees and any 
rm whatſoever, or by reaſon of any matter relating to 
uch bankrupt, to the determination of arbitrators, or 
otherwiſe to compound the matters; in difference, as the 
alignees with ſuch conſent can agree. TER” | 
ce. 35. The aflignees are impowered, with conſent of 
creditors, to make compoſition with any debtors to ſuch 
bankrupts, where the fame ſhall appear neceſſary. | 
_ Se. 36. After ſuch bankrupt ſhall, have obtained his 
certificate, and the ſame ſhall be confirmed, ſuch bank- 
rupt ſhalt be' obliged to give bis attendance, upon notice 
m writing to attend the affigneeszwin order to ſettle any | 
| A þ | " 
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account of fuch bankrupt's eſtate; of to attend any coutt 


of record to be examined touching the ſame, or for ſuch 
other buſineſs which ſuch aſſignees ſhall judge neceſlary; 
for getting-in the bankrupt's eltate z for which attendance © 
the — ſhall be allowed 25. 6d. fer diem; and in 
h bankrupt ſhall negleCt to attend, or refuſe to 
aſſiſt in ſuch diſcovery, without good cauſe to be ſhewn td 
the commiſſioners, to be by them allowed (ſuchiafſignees 
making proof thereof, upon oath or ſolemn afficmationz 
before the commiſſioners), the commiſſioners are required 
to iſſue a warrant to ſuch perſons as they ſhall think pro- 
per, for apprehending ſuch bankrupt, and him to com- 
mit tFthe county gaol, there to remain in cloſe cuſtod; 
until he ſhall conform to the ſatisfaQion of the commiſ- 
fioners, or to the order of the Lord Chancellor, or by due 
courſe of law diſcharged ; and ſuch paoler is required to 
keep ſuch perſqn in cloſe cuſtody, within the walls of the 
priſon, under the penalties before mentioned for ſuffering 
ſuch priſoners to eſcape. | - | 
$:4. 37. Within eighteen months after the ifNuing of 
any ſuch commiſſion, the aſſignees ſhall make a ſecond 
dividend, in caſe the eſtate was not wholly divided upon 
the firſt, and ſhall cauſe notice to. be inſerted in the Ga- + 
zette, of the time and place the ſaid commiſſioners intend 
to meet to make a ſegond dividend, and for the creditors, 
who ſhall not before have proved their debts, to come and 
prove the fame ; and at ſuch meeting every aflignee ſhall 
produce, upon oath or afhrmation, his accounts, and what 
upon the. ballance ſhall appear to be in his hands, ſhall by 
like order of the commiſſioners be forthwith divided ; 
which ſecond dividend ſhall be final, unleſs any. ſuit ſhall 
be depending, or any part of the eſtate ſtanding out, or 
unleſs ſome tuture eſtate of the bankrupt ſhall afterwatds 
come to the aſlignees ; in which caſe the aſſignees ſhall, as 
ſoon as may be, convert ſuch future eſtate into money, 
and ſha!l, within two months aſter, by the like order of 
the commiſſioners, divide the ſame. 

$2. 38. No ſuit in equity ſhall be commenced by af- 
fignees, without the conſent of the major part in value of 
the creditors preſent at a meeting purſuant to notice in the 
Gazette, | | 

Se#7. 39. Bankers, brokers, and faQtors, are declared 
liable to the ſtatutes concerning bankrupts. 

Sea. 40. No farmer, grazicr, or drover, or receivers 
general of - taxes, ſhall be entitled as ſuch, to the benefits 
given by this aCt, or be deemed a bankrupt, _ 

Se. 41. Upon petition of any perſon, the Lord Chan- 
cellor may order ſuch commiſhons, depoſitions, proceed--- 
ings, and certificates, to be entered of record; and in 
cale of the death of the witnefſes. proving ſuch bank- 
ruptcy, or in cafe the ſaid commiſſions, or other things 
(hall be loſt, a copy of the record of ſuch commiſhons or 
things, ſigned and atteſted as herein is mentioned, may 
be given in evidence to prove ſuch commiſſtions, and 
bankruptcy, or other things; and all certificates which 
have been allowed, or to be allowed, and entered of re=- 
cord, or a true copy of every certificate ſigned and at- 
teſted as herein mentioned, ſhall and may be given in evi- 
dence in any courts of record, and without farther proof 
taken to be a bar and diſcharge againſt any ation fagjany 
debt contracted before the iſſuing of ſuch commiſton 3 
unleſs any creditor of the perſon that hath ſuch certifi- 
cate, ſhall prove that ſuch certificate was fraudulently 
obtained ; and the Lord Chancellor ſhall appoint a place 
near the inns of court, where the matters aforeſaid thall 
be entered of record, where all perſons ſhall be at liberty 
to ſearch ; and the Lord Chancellor ſhall, by writing, ap- 
point a proper perſon, who ſhall (by himſelf or deputy, 
to be approved by the Lord Chancellor by writing) enter 
of record ſuch commiſhons, and other things, and have 
the cuſtody. of, the entries thereof; and alſo appoint ſuch 


'| fee for his labour therein, as the Lord Chancellor ſkall 


think reaſonable, not exceeding what is uſually paid in 
like caſes ; and the perſon ſo to be appointed, and his de- 
puty, ſhall continue to enter of record all the matters 
aforeſaid, and to have the cuſtody of the ſame ſo long as 
they ſhall] behave -themſclves- well ; and ſhalRgot be re-. 
moved, but by order in writing under the Band of the 
Lord Chancellor, or good cauſe therein ſpecified, 
| | | 
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$:. 42. There ſhall not be paid out of the eſtate of 
the bankrupt any monies for expences in eating gr drink- 
ing of the commiſſioners, or of any other perſons, at the 
times of meeting of the commiſſioners or creditors : and 
no ſchedule ſhall be annexed to any deed of aſſignment of 
the perſonal eſtate of ſuch bankrupt ; and if any commilſ- 
Honer ſhall order ſuch expences to be -made, or eat or 
drink at the charge of the creditors, or out of the eſtate 
of ſuch bankrupt, or receive above 20 5s. each commiſ- 
fioner for each meeting, _—_ ſuch commiſhoner ſhall be 
diſabled to aft in any commiſſion of bankrupts. 

$24. 43- The commiſſioners ſhall not be capable of 
aCting until they reſpeQively ſhall have taken an oath to 
the effeft following : - 


T A. B. do fwear, that I will faithfully, impartially, and 
honeſily, according to the beſt of my ſkill and knowledge, exe- 
cute the ſeveral powers and trufls repoſed in me as a commiſ- 
froner in a commiſſion of bankrupt againſt =—— and that 
- Svithout favour or affettion, prejudice or malice. 

$0 help me God, 


$2. 44. Which oath any two of the commiſſioners 
are empowered to adminifter to each other, and they are 
required to keep a memorial thereof, ſigned by them, 
among the proceedings on each commiſſon. 

Se. 45. No commiſſion of bankrupt ſhall abate by the 
death of his Majeſty, his heirs or ſucceſſors,_ but ſhall 
continue in force; and if it ſhall be neceflary to renew 
any commiſhon, by reaſon of the death of the commilſ- 
fioners, or any other cauſe, ſuch commiſſion ſhall be re- 
newed, and but half the fees ufually paid ſhall be paid for 
ſuch renewed commiſhon, : 

Se. 46. All bills of fees or diſburſements demanded 
by any ſolicitor employed under any commiſſion of bank- 
rupt, ſhall be ſettled by one of the Maſters of Chancery, 
and the Maſter who fhall ſettle ſuch bill, ſhall have for 
his care in ſettling the ſame, as alſo for his certificate 

. thereof, 205. 

Set. 49. This aCt ſhall continue for three years, from 
the twenty-fourth of une, 1732, and to the end of the 
next ſeſſion of parliament. Continued afterward by ſeve- 
ral afts ; and by 16 Geo. 2. c. 54. it was continued until 
29 Sept. 1780, and from thence to the end of the then next 
ſeſſion of parliament. : 

Stat. 19 Geo. 2. cap. 32. ſe. t. From and after 29 
OXtiber, 1746, no perſon, who is and ſhall be really and 
bona fide a creditor of any bankrupt, for and -in reſpeC of 
goods really and bona fide ſold to ſuch bankrupt, or for or 

- in reſpect of any bill or bills of exchange really and bona 
fide drawn, negotiated, or accepted by ſuch bankrupt, in 
the uſual and ordinary courſe of trade and dealing, ſhall 
be liable to refund or repay to the aſſignee or aſſignees of 
ſuch bankrupt's eſtate, any money which before the ſu- 
ing forth ſuch commiſſion was really and bona fide, and 


in the-uſual and ordinary courſe of trade and dealing, re- 


ceived by ſuch perſon of any ſuch bankrupt before ſuch 
time as the perſon receiving the ſame ſhall know, under- 
ftand, or have notice that he is become a bankrupt, or 
that he is in infolvent circumſtances. 

Seft. 2. From and after the ſeid 29th Oober, 1746, 
the obligee in any bottomree, or reſpondentia bond, and 
the affured in any policy of inſurance made and entered 
into upon a good and valuable conſideration bona fide, ſhall 
be admitted to claim; and after the loſs or contingency 
ſhall have happened, before the time of the iſſuing of the 
commiſſion of bankruptcy againſt ſuch obligor or inſurer; 
and ſhall be entitled unto and ſhall have and receive a pro- 
portionable pait, ſhare, and dividend of ſuch bankrupt's 


eſtate, in proportion to the other creditors of ſuch bank-- 


rupt, in |l:ke manner as if ſuch lofs or contingency had 
happened before the commiſſion ifſued ; and all and every 
perſon or perfons againſt whom, from and aſter the ſaid 
2Gth day of OF#ber, any commiſſion of bankruptcy ſhall be 
awarded, ſha)l be diſcharged of and from the debt or debts, 
owing by him, her, or them, on every ſuch bond and po- 
| licy of inſurance, as aſſigned, and ſhall have the benefit 
of the ſeveral ſtatutes now 1n force againſt bankrupts, in 


| | 
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the ſame manner, to all intents and purpoſes, as if fygy 
loſs or contingency had happened, and the money due in 
reſpect thereof had become payable before the time of the 
ifſuing of ſuch commiſhon. | 
Stat. 24 Geo, 2. c 57. ſet. g. Whereas many abuſes 
have been committed by bankrupts, and perſons who 
with their privity have attempted to prove FQitious and 
pretended debts under commiſhons of bankraptcy, in or- 
der that ſuch perſons might be enabled to ſign their con- 
ſent to the certificate, for diſcharging ſuch bankrupts 
from their debts; for remedy whereof, and in order 1» 
prevent the ſo fraudulent and wicked praQtices for the 
future, Be it enated, &c. that where any perſons ſhall 
fraudulently ſwear or depoſe, or, being of the people called 
Quakers, affirm before the major part of the commiſſionerg 
named in any commiſhon of bankruptcy, or by aflidavit 
or affirmation exhibited to them, that a ſum of money is 
due to him or her from any bankrupt or bankrupts, which 
ſhall in faCt not be realy ſo due and owing, and ſhall, in 
reſpect of ſuch hEtitious and pretended debt, fign his or 
her conſent to the certificate for ſuch bankrupt's diſcharge 
from his debts ; that in gvery ſuch caſe, unleis ſuch bank- 
rupt ſhall, before the time that ſuch major part of the 
ſaid commiſſioners ſhall have ſigned ſuch certificate, by 
writing by him to be ſigned and delivered to one or more 
of the ſaid commiſhoners, or to one or more of the ſaid 
aſignees of his eſtate and effeCts, under ſuch commiſſion, 
diſcloſe the ſaid frauds, and object to ihe reality of ſuch 
debt, ſuch certificate ſhall be null and void to all intents 
and purpoſes, and ſuch bankrupt ſhall not in that caſe be 
entitled to be diſcharged from his debts, or to have :nd 
receive any of the benefits or allowances given er allowed 
to bankrupts by the ſaid aCt of the 5 Geo. 2. 

Se. 10. And where the creditor or creditors of any 
bankrupt refide in foreign parts, the letter of attorney of 
ſuch creditor, atteſted by a notary publick in the uſual 
form, ſhall be a ſufficient evidence of the power and 
authority by which any perſon thereby authoriſed ſhall 
ſign any bankrupt's certificate ; any thing in the ſaid a&t 
of the 5th of Geo. 2. to the contrary notwithſtanding. 


2. Who may be a bankrupt, and who not z; what are afts 
of bankruptcy, and what not. 

By the ſtatutes 13. E/iz. c. 7. and 21 Fac. 1. c. 19 
(which ſee in the foregoing diviſion) it appears, that every 
perſon uſing the ade of merchandize, by way of bar- 
gaining, exchange, rechange, bartery, cheviſance, or 
otherwiſe, in groſs or by retail ; or ſeeking his or her 
trade of living by buying and ſelling, being a vatural- 
born ſubjeQ, or an alien, or being a denizen, or that 
ſhall uſe the trade or profeſſion of a ſcrivener, receiving 
other men's monies or eſtates into his truſt or cultody, 
may be a bankrupt. = 

Perſons dealing as bankers, brokers, and faCtors, being 
frequently intruſted with large ſums of money, and with 
goods and effefts of very great value, helonging to other 
perſons, are declared to be ſubjeC to all the itatutes made 
concerning bankrupts. See /tat, 5 Geo. 2. c. 30. ſect. 39+ 
in the preceding diviſion. EL 4 

A ſhoemaker is within 13 Eliz. cap. 7. for he lives by 
kis credit, in buying leather, and ſelling it again in ſhoes, 
and not on his manual labour only, as labourers and buſ- 
bandmen do; for the thing bought and fold under dit- 
ferent forms is the leather, and though the ſhoemakers 
labour 1s 'employed in the alteration of the form, yet men 
do not contraQt for the labour, but for the thing itſclt. 
Cre. Eliz. 28. Cro, Fac. 584. Cro. Car. 31. 3 Mih - 

0. *R 
FA weaver and dyer are within the ſtatute, for te 
get their living by buying and ſelling, and therefore May 
_ an aQtion for calling them bankrupts. Cro. J* 
504+ | Os 

An ironmonger, who buys rod-iron, or bar-iron, and 
cauſes it to be worked up into wares, may be a bankrupts 
G:81. 11. Stone 120. 

A ſaleſman may be a bankrupt. * Good. 12. _ 

A nobleman, who hath granted to him the ſole tmport* 
ing of cards or glaſſes, may be a bankrupt. Store -_ 


| + 


% 
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An officer of the court takes a leaſe of-the King, of the 
fole pre-emption. of tin, he is a bankrupt: forall debts he 


.ontrafts duriog his term. ' Stone 12007 1 5 2 04, 7 8-4 goods'being bought® x lofd, in the. original 
= Trading phyſcians-may be, bankrupts.'Daws 9.1  '" | ſtatutes boliching bafkfupts: ;'for they take no SINAEtn | | 
| A carpenterhat ſells wrought timberdcems to be with-;|-between the” rnatih&r of try "whether i Tt a. 


| tween the- mhatiher or” erade,” whether in .tompayies or 
+1 the ſtatute, for be. ſells: the. materials; though altered by |'out of then# an tHbuph' this Nature Gat excepted t 
his workmanſhip," ſo that he gets his. living by- buying in 'th 01 | ſe. cor 
and ſelling out the timber ; but otherwiſe-it ſeems it” 'is'of | panies; [yet trades fre left'out: 3*K2b. 487. Hugh. Abr. 
a mere working carpenter. 3:Mod. 155: 1 i | 3156: $1615 See Groteo, 20." where it is faid"to have been 
| If a trader become ſecurity for another, he is a bank- | adjudged,” thit Tach "Fading did bring {han "within the 
Jupt within the ſtatute, - becauſe he is truſted upon the re- | ſtatutes before-this a TAY it > aaa Fg vSK T 
putation of his ſtoek and dealings, as cl! where he inHe- |" Having Bufllid{#figets,, of the Ucaling in theni, \wil 
curity, as where he contrafts for his own debts.' -PwlA, || not rake #tfh Tie ty bankrt 9 ; not -do they ſeem 
3g oh a wn m66an79 4401, Mao bewattsngoods)fornierchindzes with hob ink nt.of 
| if a man buy in England only, andi ſells in"[re/an&," he the clauſe of 'the'above 'Ratute df Chr.” 2." Said" by Lot 
may be a bankrupt, for many merchants buy beyond fea, | Charicellor King, 'in'the caſe of Colt v. Netteftill, 2 Tilt. 
and fell in England only, and others: buy here, and. ſell. 308: '' ANIONS OR. 08 9? WA oe pat opts ar ef 


beyond ſea; for it is a trading that makes a man capable of by ſeyeral'aQts' of parliament reliting to the Bank of 
being a bankrupt. Rayw. 1375.1 04 9 1 7 f England, the Eaft India, companys the South Sea coni- . 
'" A gentleman of the Temple went from thenee"to L1ſboh, | party the*Royal Exchiige and London \n(uratice companies, 
where he turned faCtor-and traded to England, and broke z| no member of -aty' of the ſaid companies (hall be liable to - 
it was inſiſted upon that the ſtatutes of bankruptcy did not. any of the ſtatutes thade againf3 bankrvpts, 'oh accourit of 
extend to perſons out of the realm, the ſabje® of-4em | their Rookiivthe (iid tompanies:” © © 1 O> = 
being caſes of arreſts, outlawries, and departing therealm ; | By'ſtat.” 5 Geo: 2: '& 30.” 223; 40. no farmer, prazier, -Y 
and the 21, Fac, 1.. which, extends to. aliens, iis to: be”un- | or driver of cattle, or any receiyer-general. of taxes, ſhall 4 
derftood of aliens here ; but the court held} him a bank- | be deemed a bankrupt, ' FOO 3+ TE. 
rupt by reaſon: of his trading bitber -and back again, which | Bat ſuch; farmer; if he fhall 4 el 'i n"wael,” topb 
aned him a credit here. x Salk, 210. | + © © | the-likey" ſhall be deetiied a [bankrupt  otherw! 
| There have been. commiſſions of  bankraptcy'taken out | perfor by taking @ farai"mhight avoid the tatutes, * 
againſt femes ſole merchants; and-one- wasitaken -out on 513 ; +2473. 223-4260. 63 1 161 PIGtan on 7h IT 
the 20th of March, 1741, againſt 'Afary Dennis, of the _pawn-broker, merely,as ſuch, is not_ liable to, the 
pariſh of St., Bota/ph without Biſhopſgate,' linen-draper, | ſtatates relating 'to- banKkrupts, *becauſe he' does not buy 
ſole trader within the city, and wife of Peter: Dennis, nor ſell for himſelf, and is on! 2 common lender of moriey 
citizen and watch-maker, of London ; and'it appearing in | at intereſt, 'and the pledges which he. ſell are for the be- 
the commiſſion that no part of the eſtate and effefts which | nefit of the borrower 2 and orl the 18th of September, 1 42» 
were delivered by her to the 'commiſſioners /any ways be- | 4'comimniſſion of bankruptcy was taken out againſt Richard 
longed to her huſband, a proper aſſignmerit was made of | Read, a pawtr-broket 7 and'the commiſſioners, .in regard 
her eſtate and effeCts, and ſhe conformed herſelf in all/re- | it' did not at firſt a, oe — theo! that he was a traders he 
ſpeQts to the acts relating, to bankrupts ; andon the 17th | abſolutely refuſed to find him a bankrupt as a broker; but 
of July, 1742, her certificate was allowed under that de- | it afterwards being proved that he was a trader as well as 
iption. Dav. 23. F 67 EET ek a pawn-broker, the commiſſioners thought proper to find 
- A member of parliament is liable to.a commiſſion of | him a bankrupt as a pawn: broker, dealer, and chapman«. 
bankruptcy, and accordingly, on the 23d of Fanwary, | And on or about the 'x jth ay of December, 1737, a com» 
1741, a joint commiſhon was taken out''againft Fohn miſhoriof bankruptcy was taken out againſt / obert High< 
Caſwell and Fohn Mhunt, of London, bankers.and-partners z | murey” df. Brick lane, in the pariſh of, Whitechapel, 'in the 
and Mr. Caſwell was then a member of patliament,.*and | county-of ' Mrddleſex, pawn-broker and chapman ; and he 
the parliament "then. ſitting; and" on the! 21ſt -of © May, | petitioned to' have ſuch. commiſſion ſuperſeded, infiſting 
I Is a commiſſion was taken out againſt John Burridge, | wpon' it in' his petition, ' that, as a pawn broker, he was 
ot London, merchant, who-was alſo a member of parlia: | not hable to the ſtatutes relating to bankrupts ; but after- 
ment; and the author likewiſe ſets forth a reſolution of | wards it was agreed between all parties, that the commiſ- 
the houſe of commons, bearing. date the 16th-of Novem fron ſhould go on, and he ſubmitted to the ſame; and on 
ber, in the ninth. year of. King George, -1722, whereby'it | theifirſt day of April, 77 38, as 'appears by the Gazette; 
1s unanimouſly, declaxed, that no copartner in any trade  'dividen@ was made of is eſtate. Several commiſſions 
or undertaking was intitled tothe privilege of that houſe; | have'been fince'taken out againſt pawn-brokers, by the 
m _1eſpe&t of any matter relating to: ſuch opartnerſhip. | defeription 'of partn-brokets 'md chapmen.” 'Dav. 25, _ 
Dav. 6. TT 4114 eÞ 16005 "-f A-common' working taylor, - who anly makes cloaths, 
The ſtatutes. relating to bankrupts have been adjudged | is not,” as 'has been held, Jiable to be a-bankrupt, becauſe 
to extend to phyſicians, when they have been proved to | he only works as a ſervant for hire; but as their buſineſs 
have traded or merchandiſed, or to have bought and ſold|| is'-now-'greatly 'altertd, and'a (good part of their trade 
goods, effets, and merchandizes; and accordingly; onthe | confilts in” buying and "ſelling, * a they. are liable to the 
29th of Ofeber, 1726, a commiſſion of bankruptcy'was | ſtatutes ; ' and ſeveral commiſhons, have been Jately taken 
taken out againſt DoRor Fohn: Lane, a phyfician in Bri/* | out againſt them by the deſcription, of zaylors and chapmen, 


— 
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tal, and he was found-a bankrupt; on his being gyoved a | Dav, 205 300405 5 64 | $786 SY 
dealer in cof per and lead. Dav. g. ' © L- LE A ſpecial verdi&t was found, that one Richard Baxter 
Private gentlemen may be bankrupts, though never bred | rented farm," for which he paid three. hundred pounds 
Up to trade, but have only inveſted their money in it, in | a year, and that he planted potatoes on part of the lands 
order to make. better intereſt thereof, notwithſtanding they | which he farmed, ' and bought great quantities thereof to 
have never acted or appeared in the trade,' or been known | plant there; and that, for ſeveral years paſt, he dealt with 
tO any perſons . trading with- the. perſon zo whom they: ſo | divers perſons in potatoes at ſeveral times and places, and 
| lent the money, -or been perſonally.corcernedn. the buy- |'had employed warehouſes where he had put his' potatoes, | 
ing and felling an goods whatiorever. ' See Dav. g. and ſerved ſeveral ' markets. therewith ; and had fold great FD, 
A gentleman. of the bar, who had a colliery-and dealt in | quantities thereof for profit and for his living, &c. W 
coals at Durham, was held ſuch a trader as might be a| On this ſpecial yerdi&t two points were. made ; viz. 
bankrupt, Stra, $14. - Y +] +» * | if the jury had found enough to make” Baxter a trader 
: Adventurers in the Eo? India or Guinea company, or | within any of the ſtatutes made againſt bankrupts ; and 
in. the royal fiſhing trade, are not liable to the ſtatutes of | whether a farmer who ſells potatoes, though he buys ſe- 
Ucruptcy, .on account. of. their ſtock in the” ſaid .com- | veral other large quantities thereof, and gets his living 
he. or trades. ' See the flat. 13 & 14 Car. 2. |C. 24. thereby, is within any of the ſaid as. 'It was here ar- 


id. 3- under the firſt divi this titl, Mp pgued, as to the firſt point, that the jury had found enov 
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to make him a trader within the ſtatutes of bankruptcy, | 
for though farmers or innkeepers, merely as ſuch, are not 
within thoſe ſtatutes, yet as traders they are : and here: 


the jury have found not only that Baxter was a farmer, 
but likewiſe a trader in potatoes, which he bought and ſold. 
If a' man bath ſeveral tradey, and one is. within, but 
another not within the ſtatutes, he: ſhall nevertheleſs be 
adjudged a trader, fo as to make him a bankrupt ; and 
fo ſh 
commodity more than another does not alter the caſe; 
for no perſon, ex the trader himſelf, can tell in what. 
commodity he moſtly deals ; whereſore that trading which 
is the moſt viſible means of livelihood is to be regarded : 
n_ in this cafe it is apparent,that by dealing in potatoes 
xter 
- did not know he rented a farm ; but if he did not, yet 
there are ſufficient words in this verdict to make him a. 
trader, it being found that be fold ſeveral great quantities 
of potatoes, . 
- Phe a ument on .the ſecond point was this; that in 


r 
England there are many hop-merchants who have hop- 


yards of their own, but ſtill ſhall be accounted traders, ſo 


as to ſubjet them to the ſtatutes of bankrupts ; and this 
trade of dealing in potatoes, though Baxter was a farmer, 
may be_compared to the cafe where the plaintiff libelled 
for tythes of faggot-wood, and the defendant ſuggeſted 
for a prohibition, that no tythes ought to be paid for oak 
faggots. The plaintiff, in his prayer for a conſultation, 
may ſhew that the defendant had fo ſorted the faggots, 
that it was impoſſible for him to take the tythes of one 
without the other. | 

It was anſwered by the other fide, that this caſe, as 
found by the verdict, is not within the intention of any 
of the ſtatutes againſt bankrupts, becauſe it is found that 
Baxter got his livelihaod by buying and ſelling of pota- 
| toes: here if he bought ſome and had ſome of the growth 
of the lands which he rented, he is not a trader within any 
of the faid ſtatutes ; for a farmer that bought and ſold 
cattle was held no trader, fo as to make him a bank- 
rupt ; nor an innkeeper, who lays in malt and corn ; nei- 
ther ſhall a farmer who deals in turnips be accounted a 
trader. | 

'The court being here divided, no judgment was given ; 
but two of the Judges ſeemed to be of opinion, that where 
a man bought great quantities of wool or hops, though 
he hath a ol and ſheep of his own, and ſeveral hop- 
gardens, he ſhall be deemed a trader in thoſe commodi- 
ties ; and ſo: ſhall an innkeeper, if he turn cornchandler. 
It is true, the jury have not found that' Baxter got the 
chief part of his livelihood by buying and ſelling potatoes ; 
but it is not the quantity which 1s material, if it be in pro- 
portion to other goods that he buys and ſells; for if a 

rſon has an orchard, and buys ſeveral quantities of 
Fit of other people, though not ſo many as he hath in 
his own orchard, yet this ſhall make him a trader, and 
conſequently ſubject him to the ſtatutes of bankrupts. 

'The other two Juſtices were of contrary opinion, viz. 
that there was not ——_ found by the verdi to. make 
Baxter a bankrupt. A farmer is no trader withia any 
of the as before mentioned, as a farmer, and notwith- 
ſtanding he was of another trade, if that is not the prin- 
cipal means of his livelihood, he is not a trader within 
thoſe ſtatutes. It is indeed true, where buying and ſelling 
in any trade is the chief means of a man's livelihood, 
then he is a trader within the aCQts of bankruptcy ; but 
that is matter to be given in evidence, and found by the 
jury, which was not done in this caſe ; therefore they 
held that it was an inſufficient verdiQ, becauſe they jury 
did not find that Baxter, by buying and ſelling potatoes, 
29g) 6 chief part of his livelihood, or that it did exceed 

is 


that trading ſhould be the chief matter to make him a 
bankrupt. 

| Upon the Judges thus differing in their, opinions in this 
caſe, the counſel for, the plaintiff afterwards moved for 
a new v«ire facias, or that the court would give leave 
to amend this ſpecial verdiQ on the affidavit of one of the 


| a lawyer dealing in coals ; and the dealing in one | 


credit, and probably of ſeveral perſons that | 


| 


| 


þ 


| 


farming trade ; for all that the ſtatute requires is, | 


years, to the value of five hundred -pounds per ann, 


| 1 Vent. 270. 
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and thereupon a' rule was made for the other fide to Fa 
cauſe why the verdit ſhould not be amended ; and they 
not ſhewing cauſe ſuſticient, though it was iniſted to he 
without precedent to amend the verdiCt, which is a record, 
by ſuch an afhdavit ; for being'the ſame which was given 
in evidence before, the jury did not believe it; yet the 
court was of opinion, that a ſpecial. verdit might be 
amended by notes taken by the clerk at the: trial, or on 
proof of the certainty of what was there given in evi. 
dence ; and the ſame was adjudged eccordibely on Pay« 
yon of coſts. Adod. Ca. in Law and Eq. 46, 47. Trin, 
7 Gee. 1. 

If one covenants with the King to viEtual the fleet at x 
certain rate, and thereupon buys up a great quantity of 
proviſion, &e. though with the ſurplus he victuals 
merchants, yet being originally deſigned for the uſe of the 
navy, it will not make him: a trader within the aQt; it is 
one aCt or contraCt only, and-not a continued trading, 


_ An innkeeper, as ſuch, can be no bankropt, for though 
he buys proviſions to be ſpent in his houſe, yet he does 
not properly ſell them, but utter them at ſuch rates which 
he thinks reaſonable ; and the attendance of his ſervants, 
furniture of his houſe, &c. are to be conſidered ; and 
the ſtatutes only mention merchants that uſe to buy and 
ſell ia groſs by retail ; and ſuch as get their living by 
buying and ſelling z ſo that their principal ſubſiſtence is by | 
buying and fſclling : now the contrafts with innkeepers 
are not for any commodity in ſpecie, but they are con- 
trats for houſe-room, trouble, attendance, lodging and 
necefiaries, and therefore cannot come within > deſign 
of ſuch words, fnce there is no trade carried on by buying 
and bartering commodities ; and though in this caſe a jury 
ſhould find that the innkeeper got his living by buying 
and ſelling, it would not bring him . within the ſtatute for 
the reaſons aforeſaid. Cro. Car. 549. 1 Jones 437 
Criſp and Pratt. March 35. $.C. 7 Lev. 309. 8.P. 
Adjudged between Newton and Trigg. 3 od. 327. 1 
Show. 268. 1 Salk. 109, 110. Skin. 291. Comb. 181; 
ror any, on. theſe determinations, it appears by the 
don Gazette, that many commiſſions of bankruptcy have 
| been takon out againſi innkeepers, by the deſcription of 
innkeepers and chapmen, and ſuch commiſſions have been 
| proceeded upon, and the bankrupts were allowed their certifi» 
cates. Dav.} | 
The buying part of a ſhip makes no trading, hecauſe 
it is buying and ſelling within the ſtatute z but the buying 
part in the ſhip, and the party's employing it in carrying 
and re-carrying goods for himſelf, is an evidence of trade, 
becauſe the exportation and importation of goods is the 
buſineſs of a merchant z but if a man buys a part of a ſbip 
whichhe lets to freight, this is no evidence of trade, for 
there is no exportation or importation ; but if a man re- 
pairs a ſhip, which is uſual, on the credit of the bottom, 
and afterwards takes a ſhare in it for his debt, and em- 
' ploys the thip in exportation, it has been held by ſome, 
| that ſince in this he is compulſory, having no other way 
to obtain his debt, that it ſhall not be taken as an evi- 
| dence of trading, becauſe this is on'y accidenta}, and not 
the way the party bath put himſelf in to get his livelibood. 
1 Sid. 411. 1 J mt. 29. 2 Show, 268. 2 Kt. 487. 
A map's buying and ſelling brings him not within the 
| ſtatutes, for they intend ſuch. as gain the greateſt part 
their living thereby z and therefore where a farmer bought 
and ſold cattle, it was adjudged that he was not a. bank- 
\ rupt, for a farmer is not within the ſtatutes, becauſe hs 
| only ſells the profits originally raiſed from the ground, and 
if he buys in commodities, and ſells them again, this 1s 
only accidental, March 35. Cro. Fac. 549. | 
| If a man contraQts a debt while he is a trader, and after 
leaves off, and lives upon his eftate in the country, and 
afterward abſconds for this debt, he is a bankrupt, becauſe 
he lived by his trade when the debt was contracted z but 
if a merchant leaves off his trade, and after contracts debts, 
and ſells off the ſurpluſage of his goods, but bath neither 
fator, correſpondent, nor packer, he is no bankrupt- 


| 


witnefics X the trial ; that Baxter bought potatoes ſeveral 


- 


Palm, 325. 1PFent. 5. 3 Leo. 17, 1 Sid. 411+ ir 


L 


- 


—— 


OR 
If a trader gives over his trade, and then contradts debts, 


into trade again upon a new ſtock, it ſects 
ny m_ Cition of ſack intermediate creditors be catigot 


ypon lpaey 1 
a bankrupt, becauſe ſuch creditors did not Mult 
Ho the credit of his trade. 1 Sid. 411. ' 4 
4 V ent. 5. | | od , 
ks uQts of bankruptcy; done by a perſon to' wake bim 
a bankrupt, appear from the ſeveral ſtatutes if! the firſt 
diviſion of this title, to be as follow : to 
1. To depart the realm. 4 eb 
2. To begin to keep his houſe, or otherwiſe to abſent 
LA To take fanQtuary. _ | 
42. To ſuffer himſelf willingly tE be arreſted for any 
debt, or other thing, not growrt due, for money deli- 
vered, wares ſold, or any other juſt or lawful cauſe, or 


good conſideration or purpoſe, Gy 


. - 


To ſuffer himſelf to be outlawed. | 
To yield himſelf to priſon. WL | 
7. To depart from his'dwelling houſe, to the intent or 
| ſe to defraud or hinder a juſt creditor or creditors 
of his or their juſt debt or duty. Stat. 13 Eliz. c. 7]. 1 
{ Ja I, C. I'5, ſeat. 2, | | 
8. Willingly or fraudently to procure himſelf to be 
arreſted, or kg goods, money, or chattels, to be attached 
or ſequeſtered. | 
q. To make any CR IN or conveyance of his 
lands, tenements, goods or chattels, to the intent, or 
whereby his creditors ſhall and may be defeated or de- 
layed the recovery of their juſt debts. 1 Fac. 1. 
CG 15. Jet. 2. | 
x Being arreſted for debt, to lie in prifon-two 
months, after his arreſt, upon that or any other arreſt, or 
detention for debt, 
11, To obtain privilege other than that of parliament. . 
12. being arreſtcd for x00/. or more, to eſcape out of 


ON. > 
my To prefer to any «court any petition or bill againſt 
any of the creditors, thereby endeavouring to inforce 
them to accept leſs than their juſt debts, or to procure 
time, or longer days of payment than was given at the 
=> of their original contraftts. Stat. 21 Fac. I, © 19: 
» 2. 8 : 
14. For a bankrupt to pay, ſatisfy, or ſecure the peti- 
tioning creditor his Cave. Seas wy 2. c+ 30. ſe. 24. 


4 To depart the realm.) A merchant departs the realm 
to merchandize, and becomes indebted, and to avoid ar- 


reſts, defers his return ; this doth tantamount to a de- 
parting of the realm, Stone 123. | 


If a merchant departs the realm with the conſent of his 
creditors, he does not thereby commit an a& of. bank- 
ruptcy. Dav. 30. | 

A capias de excommunicato capiends is awarded againſt 
one, who for fear of arreſt departs the realm, he is no 


bankrupt. So, if a perſon departs the realm for fear of 


an attachment in Chancery. Stone 123. Good. 22. 


2. To begin to keep his houſe, or otherwiſe to abſent himſelf.) 
a man keeps his houſe for a long wh this _ not 


unmediately make him a bankrupt ; but if be conceals 
himſelf within his houſe but for a day or an hour to delay 
or defraud his creditors, he-is a bankrupt. Palm. 325. 

t there be a proceſs out againſt a merchant, who 


thereupon keeps houſe to fave himſelf from an arreſt, and. 


cr goes out to matket and other places, but bearing 
a new proceſs keeps houſe again, and after goes at 
large ; per cur”, he. is no. bankrupt, -becauſe he Feeping 
in his houſe is an act, of bankruptcy, for which a com- 
miſſion might have been taken out at that time, yet by 
8 going abroad it is afterwards purged; for though the 
ſtatute makes the keeping of houſe an aft of bankruptcy, 
yet 1t muſt be underſtood. of a keeping in order to con 
W himſelf, Cro, E. 13- Gaodb. 25. 1 Lev 13. 1 Sid 
 1f a man commits a 'plain-a&t of bankruptcy, as . 
ing houſe, &c.. though he after goes. than —_— 
great dealer, yet that will not purge the firſt aft of bank 
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creditors, and keep out of the way, it will got be withid 
the ſtatutes. Salk. 110. | Lev. 13, 14,17. 5 

If a trader dbſehts himſelf for fear of being arreſted by 
a writ de excommunicato capiends, 'or if a yecree in Chats 

be made againſt him to exetute a- conveyance, and 

he keeps in, or withdraws himſelf, for fear of being at» 
tached for not performing the decrees fuch withdrawing 
doth not make him &« brankrupt ; comre, if the ſubſtance 
of the decree had beet for: payment of money; becauſe int 
ſuch caſe his withdrawing had been to defraud or delay 
the payment of his debt. - Billing. 92: Goodto. 22. 
ing houſe for fear of an attachment in C 
1s no act of bankruptcy. Stone. 22.3. 6" pal : 
_ An apothecary is made a chufchwarden, and being in+- 
debted, keeps in the church ; this is a keeping of his 
houſe.  Storie 124+ ef) FU C9 66.3 

If the ſteward; or the lieutenant of the Tower of Le 
dex, be a merchant, and indebted, and keep the Tower j 
he is a bankrupt; - Sroth 324 oo 

a man denies himſelf to a creditor wilfolly; knows 

ing he comes for money; and with an intent to defraud 
and delay him of His debt, ſach denials are taken to be 
ats of bankruptcy z and ſeveral perſons bave been found 
bankrupts- on ſuch accounts. © - RS ENT 

But ſuppoſing -a' merchatit or trader in circutns 
ſtances, engaged in buſineſs of the utmoſt importance 
with reſpeC&t to own affairs, aud not knowing « creditof 
would come for his money, ſhould generally ſay to his 
ſervants, whoever comes to: enquire for me to-day, tell 
them I am not at home, but keeps his warehouſe or ſhop 
open; and the next day, or a day of two afterwards, 
goes abroad, and to the , and. meeting his eres 
ditor pays him the money. The queſtion is, whether 
this is fach a denial'to delay or defraud his creditor, as 
would induce a jury a' find a perſon bankrupt on that ac- 
count, becauſe he may ſue hit at any time for his debt 5 


= 


cording to the Ld. Ch: J. Holt's opinion 
mentioned caſe of Hopkins and Ellis, ( Salk, 120.) to be ii 
purgation of the a&t of bankruptcy ; and His words are 
theſe, (if the af? was not plain but doubtful) then going 
abroad and dealing will be an evidence to explain the in- 
tent of the firſt a&t,, for if it was not done to defraud his 
creditors, and keep out of the way, it will not be an aft 
of bankruptcy... <F FOt_ks OT IS: | 
And in a paces which came on before the late Lord 


was ſaid, that the being denied to a creditor was only an 
evidence of an a& of bankruptcy ; but that the abſcond- 


was the material part of it. « 924 93- | 
"3 a man abſents himſelf for felony, it is not an at of 


juſt debt or duty due to bim. Dav. gx. _ 
Bat if a perſon who is a felon, will alſo commit an 
a& of bankruptcy, by attempting to conceal or imbezzle 


bis goods and cifeCts, he may be a bankrupt as well as z 
examined, yet the commiſſioners will proceed in the com- 


come at. Dav. g1. | bedt# 

ARQion ayainf the defendant: for a falſe retorn to two 
fieri faciar's ; and on evidence the caſe' appeared to' be 
thus, vz the plaintiff ſent into Zfjex a writ on me/ne 
proceſs, and a fleri facias agaioft one Ward, and boitt 


by virtue of the writ, about two hours before the ſheriff 


ſoon after that arreſt, and befgre his goods were 1n- exe- 
' cution, he was carried to Colcheffer to the officer's houſe, 
and defired the officers that they would not let any one 
| know that he was therg.; and on being told the next day, 
| which was Sunday, that Finch, one of his creditors, aſked 
aſter him, he prayed, for God's fake do-not let him know 
that 1 am at your” houſe; and upon Fineb's coming the 
[next day to inquire -after him, he then defircd of the of- 
"ficers, that Finch might not be itted to fre him. 


ruptcy ; but if that aX was not plain but doubtful, then { In about a week after the ſecond fieri facias was executed 


l | 
$21ng abroad and trading will be au cvidence to explain on his goeds ; but the ſheriff, ſuppoling that he —_ 


x 


f ke intent 6f the Girſt at, for if it was not dane to defray. 


and his going abroad, and publicly ary, ſeems, ac- 


Chancellor Hardwicke, on the 6th -of Auguft 1743, it 
bankruptcy, it not being to defraud the creditor of his 


felon : and though he do not appear, or ſubmit to be. 
miſſion, and divide ſuch eſtate and effects as they can | 


writs were delivered*to the ſheriff, and Word was arreſted 


took his goods in execution hy means of the 'fiers facias 3 


. "F'Y 


ne 


Y. 4K. 


B A N 


4 bankrupt from his firſt arreſt on the meſne proceſs, de-,| but if it were reverſed for error, contrary. Stone oy 


livered the effets to the aſſignees-of the- commiſſion of | G 


bankrupt taken out againſt Yard, and 
bona to both the writs of fiert facias. ' g "91 
_ Upon hearing the evidence, the Chief Juſtice ordered 
the aft of King Fames 1. cap. 15. ſe. 2, which deſcribes 
a bankrupt, 'to be read, and then ſaid, 'that betweeri the 


returned nulla; 


time of executing the two writs of- fieri "Facias, he had' 


£341 


ood. 2.3. FINER | 
* 6. To. yield. hiniſelf to priſon] This. is to. be intended a 
voluntary yielding, and not when, a man. is impriſones 
for non-payment of a fine, or for any reſraQtory carriage 
for although the aR* which cauſeth the imprilenment hy 
voluntary, yet the impriſonment itſelf is. 1ovoluntary, 


Biliingh. 95. Good. 25. 


7. To depart from, bis dweiling-hauſe, to the intent « 
purpoſe to defraud or hinder a juſt creditor or 'creditir; if 
his or their juft | debt or duty.) his departure, or -remoyyl 
from his dwelling-houſe muſt, as is above obſeryed be 
proved to be done with an intention t6 defraud his crpdi 
tors z for it is not/the bare departure of a man from his 


been guiity of an aCt of bankruptcy, for that he: had. 
withdrawn himſelf from the place of his habitation, ' and 
had abſented ; but Serjeant Darnell ſaying, that that muſt 
be done with intent to defraud his creditors, the Chief 
Juſtice told him, his wy abſenting himſelf was ſufficient 
evidence of the fraud defigned, "Then Serjeant Eyre faig, 
it muſt be a voluntary abſenting of himſelf, and not by | 


means of an arreſt; and the Chief Juſtice ſaid, ſo it was 
here, for that it appeared on evidence, as indeed it did, 
that on the Monday after the arreſt, he was diſcharged out 
of cuſtody on the writ of 
time he ſecretly withdrew. | | | 

Therefore the Chief Juſtice told the jury, that as here 
appeated not to be any aCt of bankruptcy committed: by 
Ward till after the time of the firſt execution, upon that 
return they muſt find for the plaintiff, and that ſince he 
had between the time of the two executions ſo behaved 
himſelf, as to make himſelf a bankrupt, by 'which the 
intereſt in his goods was: veſted. in the aflignees; they 
ought on the laſt return to find for the defendant, which 
they did accordingly. 3 

N B. The ofticers who took the goods in execution 
were called as witneſſes for the defendant ; and the coun- 
fel for the plaintiff objeted to their being ſworn, be- 
cauſe they generally gave ſecurity to the ſheriff. Here the 
Chief Juſtice-faid, that did- not yet appear ; aſked them ; 
upon which the officers owned they had given ſecurity, 
but that they had delivered the goods over to the aſſignees 
by. order of the under-ſheriff, and they had a warrant 
from the under-ſheriff, which they called' a ſuper/edeas 
_ for their ſo doing ; and upon its being produced and read, 
their teſtimony was allowed, for that it appeared to be a 
full indemnity to them from the ſheriff for what they 
had done. Gen, Sy/. Law B. cites MS. Rep. Philips and 
Peck againit E//ex Sheriff. 


3- To take ſanfluary] As to taking of ſanQuary, in 
former times it was ufual for perſons to fly to a monaſtery, 


meſne proceſs, and from that | 


| 


| 


dwelling-houſe that-can make him-a- bankrupt, unleſs ix 
be done with that intent. Dav. 96. | 

For ppanng © perſon in an-indifferent-ſtate of health 
ſhould go to Bath, Briftol, Scarborough, or to any other 
part of England for a conſiderable time, and flay there 
ſeveral months for the , recovery, of his health: or if a 
trader in £:nden, or elicwhere, thould go a long country 
journey, which 1s every day, done;in moſt trading towns 
in England, to carry on his trade and Correſpondence ; 
ſuch, departure, if he is viſible, and within the reach of 
the laws of his country, and he Jeaves-word with his fa- 
mily where he is gone, or may be ſent to, has not been 
deemed an aCt. of bankruptcy ; and the meaning of. the 
departure trom a perſon's houle, in order to make.it an 
act of bankruptcy, mult be attended with an ill intention, 
and it muſt be proved to be done: with a defhgn to hide 
himſelf in ſome ſecret place in his own country, where it 
may be dithult to find him out, and where his creditors 
cannot reſort to, or have, a communication with him, or 
know where to fue him ſor the recovery of their debts, 
if there ſhould be occaſion, Dav. 96, 97. | 

On the 28th of November, Hal! rode out of town, and 
returned in the evening, before which a bailiff had been 
at his ſhop to arreſt him: the next morning he ſent for 
the bailiff, and told him he went, in order to get the 
term of the plantiff, and now the return of the writ was 


| out ; if they would take out a new writ he would give 
| bail, which was done accordingly ; and this was held to 


be an at of bankruptcy within this clauſe in the caſe of 
Maylin v. Eylee. Stra. 809. sf 6 


. 


8. Willingly or fraudulently to procure himſelf to be ar- 


or ſome other religious houſe, for ſecurity, but ſuch houſes } Wn gear gg. goa oy boy 1/1 


are ſince aboliſhed; and the conſtructioa which is now to ' 
be put on the word /anuary is, where a perſon takes re- | queſtered.) B. was arreſted for 281. and thoigh he bad 
fuge in any place where the law cannot be ſo readily exe- | PPEY ſuthcient to pay the debt, yet choſe rather to go 


cuted upon him, and to delay the payment of his debts to priſon, in order as he declared, to force his creditors 
to his creditors, viz. within the verge of the court, or 
before the a&t of parliament deſtroyed the Mint, in that 
place or in any other particular place of refuge ; and 
whenever a- perſon abſconds, or retires to ſuch places 
without the conſent of his creditors, it is deemed an at 
of bankruptcy. Stone 124. Billingh. 93. Dav. go, g1. 
If a merchant abſconds, and lifts himſelf a dragooner 
in the King's ſervice, or buys a captain's place, this is no ' 
protection ; but if a trader be preffed into the ſervice, it 


| to come to a compoſition ; and per Lord Chancellor, this 
is an aCt of bankruptcy within this clauſe, though without 


ſuch intent; yielding himſelf to priſon was not an a& of 
bankruptcy, unleſs he lay there two months. 7 Vin. 4br, 
on, Ox. $-1H.. 

As to his cauſing his goods, money, or chattles to be 
attached or ſequeſtered, that may be done by luffering 
judgment to go againſt him wilfully by default, for want 
of pleading, or by permitting his etfeCts by contrivance to 


be ſequeſtered or ſeized, or by letting a perſon attach his 
| goods where no juſt debt is due to' him, or by confeſſing 
a fraudulent or voluntary judgment for a ſum of money 
,not aCtally due, or for a much larger ſum than is due, 


| ſeems otherwiſe. Good. 22, 23. 
4. To ſuffer himſelf willingly to be arreſted for any debt, 


or other thing, not grown due, for money delivered, wares 


fold, or any other juft or lawful cauſe, or good conſideration 
or purpoſe.) Where the party procures himſelt to be ar- 
reſted upon a ſham debt, that is immediately an aCt of 


Good. 23. 


in order to cover his effets, and permitting execution to 
be taken out for ſuch larger ſum; the doing all thele 


' thi fraudul d : 07+ 
bankruptcy within the above clauſe. 7 Yin. Abr. 62. age ore Santtons, WEE of: henragncye. Do: oh 
: | 


But if a perfon is minded, before be becomes bank- 
rupt, to give preference\to one creditor before another, 


5. To ſuffer himſelf to be outlawed) As to the outlawry, 
if a jury on a verdict find a man to be outlawed, it muſt 
be proved to be done in fraudem creditorum, or to defraud 
his creditors. MKeb, 11. 2 Sid. 69, 114, 1706. 

A man may be fo unfortunate ag,,to be outlawed, and 


and confefſes a judgment for a fum that is actually and 
juſtly due, and execution is taken out on ſuch judgment 
| for ſuch ſum, little more or leſs than is due ; the con- 
 feſſing ſuch judgment is not, as hath been held, au att of 
| bankruptcy, Dav. 97. | | 


know nothing at all of the matterfand may afterwards 
come and procure the outlawry to'be reverſed ; and if fo, 
it is not an at of bankruptcy; and this was determined 
in the caſe of Radford v. Bild.corth, &c. above. | 

If an outlawry be reverſed for want of proclamations, 


A merchant hath an impropriate reQory, and the 
choir is not repaired ; the tithes are ſequeſtered ; it 1s 09 
ſequeſtration within the ſtatute; for though this is hus 


immediate procuring, Stone 124, [25., illing. % 


all done in the mean time by the commiſſioners, is void ; 


| Good, 29- 


detault in not repairing the church, yet it it of his 


Sg 
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Makin  fraudment grant or conveyance - of | his: 

Ln, wr Boy ods or chatteli, to the intent, or whereby 

his creditors ſhalt: and. may be defeated or delayed for the 

recovery of their juſt debts. ] If a man clandeſtincly-carrics 

or conveys away his caſh, bank bills, goods or effects, or 

his ſhop books, of books of accourit, or makes a. fraudu- 


bill of ſale of his goods, with an-intent- to deceive'|. 
lent . property of ſuch goods,.| 


his creditors of the benefit and ; d 
and to conceal his eſtate and effects, and his accounts and 
dealings from them! ; this is a fraudulent conveyance of 


his goods and chattels, and is an aCt of bankruptcy, Dav. 


"Allo if a man makes a fraudulent leaſe of his eſtate, 
and reſerves much leſs rent than the real-value, and repoſes 
a ſecret truſt and conhdence in ſome 
defraud his creditors z; this hath . alſo 
fraudulent conveyance of his eſtate, and an aCt of bank-- 
ruptcy. Dav. 102» WA | $i: 

. * trover and converſion a ſpecial verdift was found, 
that a merchant had made a fraudulent deed: to the de- 
fendant of the goods contained -in the declaration, and 
that afterwards he went. to the Exchange, and appeared 


publicly in trade, and then abſconded ; and afterwards a | 


commiſhon. being taken out, theſe goods were / aſhgned 
by the commiſſioners z the executing of the deed does not 
make him a bankrupt, becauſe the jury found that he was 
afterwards abroad, and that then he abſconded, and that 
the commiſſoners pitched upon that a&t of bankruptcy to 
declare him a bankrupt; and though they found' it a 
fraudulent deed, yet they did not find it in_fraudem credi- 
torum, and it might be only a fraudulent deed in reſpect 
of ſome ſabſcquent valuable ſale, and. therefore no title 
was found for the plaintiff, Hutt, 42,4% . 


| 10, Being arr debt, to lie in priſon two months, 
 ofter his p9_try = or. any other tre? or detention 
or debt.] Billinghurſl makes n quare, whether an arreſt 
for a fine be a detention for debt within this clauſe, for 
he ſuppoſes the fine, after it is once impoſed,” becomes a 
debt ; but yet it may not be within the meaning of the 
| atutes, which were made for the relief of-creditors only, 
who had intruſted the party offending, an@ not for a fine 
judicially impoſed for fome contempt. 7 I. 95. 
Suppoſe (ſays be)-a perſon be arreſted. goon a bond be- 
fore the day of payment; (for by the cuſtom 'of London 
a creditor may arrelt a debtor there before the day of pay- 
ment, to find ſureties, 8 C9. 126, @. city of London's 
caſe; ) and is. in priſon. two /months, he conceives this 
caſe to de within $i flats, for the debt ariſeth upon 
the obligation, and is a debt'preſently, upon ſealing and 
delivery of the deed; and he'conceives the ation for 


which he is arreſted-muſt be-an a&tion of debt ; although | 


the end of that arreſt is not to inforce-the payment of the 

debt, but to find; ſureties, - in caſe the creditor fears the 

ebtor . to be too weak: for his engagement ; and in caſe 

the debtor.upon ſuch arreſt finds not ſureties, his body is 

_ tocontinue- in priſon, as'a pledge for the debt ; like law 

he conceives in caſe of a-fingle bill,' or a debt ariſing 

upon a contraCt, for it is-@ debt preſently and before the 
by. payment. Billing, 96. \ See Cro. Fac: 300. | 

e above ſeems doubtful (fays Mr. Serjeant Geodinge) 

for though. it be debitum in preſents, and fo'a releaſe of all 


debts ſhall extend+to itz yet-it* is' not properl a debt | 


within the words :or intent of the-ſtatute, for- that muſt 
ſuch a debt for-which a cauſe of ation is given ;- and 
_ Mere can be no cauſe of ation properly, till the forfeiture, 
for the obligation is guided by 'the' condition ; and the 
© Cuſtom of London will-not help it ; for the cuſtom 'is not 
that he ſhall be arreſted -for the payment” of money, but 
to find. better ſureties;. and the ſtatute only. intends de- 
tention-in. priſon for a juſt-debt 'really due. - But the Ser- 
Jeant ſubmuts his reaſon to the judicious reader, Good. 26. 
: Lying in priſon makes a'man a bankrupt fromthe firſt 
areit, that is: from the-time of the firſt arreſt upon which 
| he lies in priſon,- and not whete be puts in ſofficient bail, 
"that might. be- infinitely prejudicial 'and miſchievous, 


attachments out of any 'court., 


rſon, in order to |. 
taken to be a | 


09. adjudged in BR. and afficmed in error, 


- were a 
-. 4 


ſman. Salt. 1 
Came v. Coleman. | Os '# 
© "The firſt refolution is contradicted by this, where it was 
held 'b Halt, C. ] that if a defendant renders in diſcharge 
of his bail, and lies in LH two months, he is a ban 
*rupt_ from'the firſt arreſt, and from: the render only ; but 
the commiſſion being taken out before the two.months 
were expired, it way held ill- taken out. ' Salk. 110. 
'2 Show. 519.. . LT OV TIE ——3 F *R TR 
Yer in, order to make it a complete a& of bankruptcy, 
his lying in priſon two months without putting in-bail 
ought to be proved, otherwiſe a third, perſon, who may 
be an innocent man, . may be affected thereby ; and the 
intention or defire of any man to be a bankrupt, or to be 
unjuſt, oughr not to prejudice ſuch innocent perſon, un- 
leſs an efſential faft, which creates an a of 5 06-P | 
is proved againſt the perſon 'fo intending to be a bank- 


wh av. 94. | 245, 
be lying in priſon two lunar months, makes a man 
bankrupt from the firſt arreſt z and although the com- 
 miſſion-was taken out before the two months were ex- 
pired, yet he appearing afterwards to be a bankrupt. b 
relation to a time before the ſuing it out, it was held ſuf- 
ficient. Gen, Sy. Law B. 35. adjudged by Ld. Ch. }. 
Raym. at Guildhall in Mi. term, 5 Geo. 2. 1932. 
11. To obtain privilege other than that of parliariemt.} 
No merchant or trader whatſoever, within the deſcription 
of the ſtatutes againſt bankrupts, who ſhall put himſelf 
into the ſervice of an ambaſſador, or public miniſter, ſhall 
have any privilege. Stat. 7 nn. c. 12. ſet. 5.. © 


-/ 12, Being arveſled for 1001. or more, to eſcape outs 
prijen.] This aCt of > en ſeems to yr an KA 
ſame; reaſon and law as the tenth doth, viz. lying in pri- 
ſon for debt two months, whereas lying in'priſon for a fine, 
judicially impoſed, is not within. that clauſe z therefore 
it ſhould ſeem if the priſon: be broke open by rebels, or 
to be accidentally on fire, that eſcaping under theſe paiti- 
cular circumſtances, would not make the party a bank- 
rupt; for though his eſcape was voluntary, yet the occa- 
Gon of it was not, as'in the above caſe of lying in priſon 
for a fine; and beſides, all aQts/ of bankruptcy muſt be 
done with- an intent to defraud creditors. Gen, Sy/. 35. 
13. Preferring to any court any Petition or bill again/l an 
of x Jelb /rap thereby endeavouring to enforce them to w 
cept leſs than their jufl debts; or ta. procure time, or long 
days of payment, than was given at the time -of their origi- 
nal contratts,] As to this particular a&t of bankruptcy,' I 
do not know that any court of law or equity has a right to 
control. the will of the creditor, or to compel him to 
compound with his debtor againſt his conſent, it certainly 
being in the creditor's power to chuſe whether he will or 
will not remit any part of his debt to his' debtor. Dav 110. 
* 14. For a bankrupt to pay, faticfy, or ſecure. the. peti- _ 
tioning creditor his. ale.) [ his A ; Yet , Lung 
upon a private agreement made between a bankrupt and a 
creditor, to prevail on him to take out a commiſſion, in 
conſideration of being paid his whole debt, or more than 
the reſt of his'creditors. ey L4G 200 a EVE RNG 
|, The doing this is declared, ſhall be taken to. be ſuch 
an a& of bankruptcy, that on proof ſuch commil- 
e Lord Chancellor, &c. 


Gon ſhall. be ſuperſeded, and | 
y creditor's petitioning, award a new com» 


6 .Þ 


may, on an 
miſhon, ... - #6 A En RE 
" And ſuch perfon ſo taking or receiving ſuch goods, or 
ſatisfaftion, ſhall loſe bis whole debt, and the: money 
received, and ſhall pay the fame to fuch. perſons. as the 
commiſſioners. ſhall appoint, in truſt for the bankrupt's 
creditors. in proportion. - See. the flat. 5 Geo, 2, 5.30, 
[eft. 24, &c.. in the diviſion of this title... - 
© If a trader, hearing that a writ of feri facas, was iflued 
againſt him, to the intent. to /preferve | his goods from 
being levied in execution, clandeſtinely conveys them out 


of his houſe, and conceals them privately ;that does not 


amount to an at of -bankruptcy. -. Ruled by Holt Cb. }. 
in the cafe of Cole y. Davis. Lord Raym. 725, 
| If a banker or goldſmith,. who has many people's mo- 


ney, will refufe payment, yet keep his ſhop open ; and as 


no man could ey : eſ- 
 Vou. 1, Ne NEE I TEETER | 


[GED he is arreſted 


gives bail, he may by that means 
WF". Rn” 


4 
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4 bankrupt from his firſt arreſt on the meſne proceſs, de-. 
livered the effes to the aſſignees of the commiſſion of, 
bankrupt taken out againſt /Yard, and returned nulla, 
bona to both the writs of fer: facias. 25, 
Upon hearing the evidence, the Chief Juſtice ordered; 


the aft of King James 1. cap. 15. ſe. 2, which deſcribes. 
a bankrupt, to be read, and then ſaid, that between the} 
time of executing the two writs of- fieri facias, he had" 


been guiity of an a& of bankruptcy, for that he had 
withdrawn himſelf from the place of his habitation, and 
had abſented ; but Serjeant Darnell ſaying, that that muſt 
be done with intent to defraud his creditors, the Chiet 


Juſtice told him, his very abſenting himſelf was ſufficient , proved to be done with an intention to defraud his credi. 


evidence of the fraud deſigned. "Then Serjeant Zyre ſaid, 
it muſt be a voluntary abſenting of himſelf, and not by 
means of an arreſt ; and the Chief Juſtice ſaid, ſo it was 
here, for that it appeared on evidence, as indeed it did, 
that on the Monday after the arreit, he was diſcharged out 
of cuſtody on the writ of meſne proceſs, and from that 
time he ſecretly withdrew. 


"Therefore the Chief Juſtice told the jury, that as here | 


appeared not to be any aft of bankruptcy committed by 
Hard till after the time of the firſt execution, upon that 
return they muſt find for the plaintiff, and that ſince he 
had between the time of the two executions ſo behaved 
himſe!f, as to make himſelf a bankrupt, by which the 
intereſt in his goods was veſted. in the aſlignees; they 
ought on the Jaſt return to find for the defendant, which 
they did accordingly. | | 

N. B. The officers who took the goods in execution 
were called as witneſles for the defendant ; and the coun- 
fel for the plaintiff objeted to their being ſworn, be- 
cauſe they generally gave ſecurity to the ſheriff. Here the 
Chief Juſtice faid, that did not yet appear ; aſked them ; 
upon which the officers owned they had given ſecurity, 
but that they had delivered the goods over to the aſſignees 
by order of the under-ſheriff, and they had a warrant 
from the under-ſheriff, which they called: a ſuper/edeas 
| for their ſo doing ; and upon its being produced and read, 
their teſtimony was allowed, for that it appeared to be a 
full indemaity to them from the ſheriff for what they 
had done. Gen. Sy/. Law B, cites 14S. Rep, Philips and 
Peck againit £//ex Sheriff. 

3- To take ſjanfluar;] As to taking of ſanQuuary, in 
former times it was utual for perſons to fly to a monaſtery, 
or ſome other religious houſe, for ſecurity, but ſuch houſes 
are ſince aboliſhed; and the conſtructioa which is now to 
be put on the word /anuary is, where a perſon takes re- 


fuge in any place where the law cannot be ſo readily exe- | 


cuted upon him, and to delay the payment of his debts 
to his creditors, viz. within the verge of the court, or 
before the a& of parliament deſtroyed the Mint, in that 
place or in any other particular place of refuge ; and 
whenever a perſon abſcoads, or retires to ſuch piaces 
without the conſent of his creditors, it is deemed an aCt 
of bankruptcy. Stone 124. Billingh. 93. Dav. go, g1. 
If a merchant abſconds, and lifts himſelf a dragooner 


in the King's ſervice, or buys a captain's place, this is no ' 


protection ; but if a trader be preffed into the ſervice, it 
ſeems otherwiſe. Good. 22, 23. 


4. To ſuffer himſelf willingly to be arreſted for any debt, 
or other thing, not grown due, for money deltvered, wares 
fold, or any other juſt or lawful cauſe, or good conſideration 
or purpoſe.} Where the party procures himſelf to be ar- 
reſted upon a ſham debt, that is immediately an aCt of 


bankruptcy within the above clauſe. 
Geed. 23. | 


5. To ſuffer himſelf to be outlawed) As to the outlawry, 


B A N 
but if it were reverſed for error, 
Good. 23s = 


contrary. Stone 1944 
6. To yield hinifelf to priſon] 'This. is to be intended x 
voluntary yielding, and not when a man is impriſoneg 
for non-payment of a fine, or for any reſraftory carriage; 
for although the act which cauſeth the impriſonment he 
voluntary, yet the impriſonment itſelf is involuntar 
Biliingh. 95. Good. 25. 4 
7. To depart from his dweiling-houſe, to the \ intent oy 
purpoſe to defraud or hinder a juſt creditor or credit;r of 
his or thetr juſt debt or duty. '1 his departure, or remoyy} 
from his dwelling-houſe muſt, as is above obſeryed, he 


tors; for it is not the bare departure of a man from his 
dwelling-houſe that. can make him-a bankrupt, unleſs 
be done with that intent. Dav. 96. 

For ſuppoling a perſon in an indifferent ſtate of health 
ſhould go to Bath, Brijtol, Scarborough, or to any other 
part of England for a conſiderable time, and flay there 
ſeveral months for the recovery. of his health: or if a 
trader in £:n4n, or ellcewhere, thould go a long country 
journey, which 1s every day done in molt trading towns 
in Engians, to carry on his trade and correſpondence; 
{uch departure, if he is viſible, and within the reach of 
the laws of his country, and he leaves word with his fa- 
mily where he is gone, or may be ſent to, has not been 
deemed an act. of bankruptcy ; aid the meaning of. the 
departure trom a perſon's houle, in order to make it an 
act of bankruptcy, mult be attended with an ill intention, 
and it muſt be proved to be done with a delign to hide 
himfelf in ſome ſecret place in his own country, where it 
may be dithult to find him out, and where his creditors 
cannot reſort to, or have a communication with him, or 
know where to ſue him for the recovery of their deots, 
if there ſhould be occafion. Dav. 9b, 97. 

On the 28th of November, Hol rode out of town, and 
returned in the evening, before which a bailiff had been 
at his ſhop to arreit him : the next morning he ſent for 
the bailiff, and told him he went in order to get the 
term of the plantift, and now the return of the writ was 
out ; if they would take out a new writ he would give 
bail, which was done accordingly ; and this was held to 
be an aCt of bankruptcy within this clauſe in the caſe of 
Maylin v. Eylece. Stra. 809. 


8. Willingly or fraudulently ts procure himſelf to be ar- 
reſted, or his goods, money, or chattels to be attached or ſe- 


| queſtered.] B. was arreſted for 28/. and though he bad 


money ſufficient to pay the debt, yet choſe rather to go 
to priſon, in order as he declared, to force his creditors 


| to come to a compoſition ; and per Lord Chancellor, this 


is an aCt of bankruptcy within this clauſe, though without 
ſuch intent ; yielding himſelf to priſon was not an at of 
bankruptcy, unleſs he lay there two months. 7 Vin. Abr. 
61, 62. pl. 15. 

As to. his cauſing his goods, money, or chattles to be 
attached or ſequeſtered, that may be done by (uffering 
judgment to go, againſt him wilfully by default, for want 
of pleading, or by permitting his effects by contrivance to 


be ſequeſtered or 1eized, or by letting a perſon attach his 


goods where no juſt debt is due to him, or by confeſling 
a fraudulent or voluntary judgment for a ſum of money 
not aCtally due, or for a much larger ſum than is" due, 
in order to cover his effes, and permitting execution to 
be taken out for ſuch larger ſum ; the doing all theſe 


NF rb things are fraudulent, and aQts of bankruptcy. Dav. 97+ 


But if a perfon is minded, before be becomes bank- 
rupt, to give preference to one creditor before anothery 
and confetles a judgment for a fum that is actualiy and 


if a jury on a verdict find a man to be outlawed, it muſt 
be proved to be done in fraudem creditorum, or to defraud 
his creditors. Aehb, 11. 2 Sid. 69, 114, 170. 

A man may be (lo unfortunate as., to be outlawed, and 
know nothing at all of the mattery and may afterwards 
come and procure the outlawry to be reverſed ; and if fo, 
it is not an act of bankruptcy; and this was determined 
in the py of Radford v. Bild.corth, Ec. above. 

If att outlawry be reverſed for want of proclamations, 
all dune in the mean time by the commillioners, is void ; 


juſtly due, and execution is taken out on ſuch judgment 
for ſuch ſum, little more or leſs than is due ; the con- 
feſſing ſuch judgment is not, as hath been held, au act of 
| bankruptcy, Dav. 97. | 

A merchant hath an impropriate reQory, and the 
choir is not repaired ; the tithes are ſequeſtered ; it is no 
ſequeſtration within the ſtatute; for though this FE his 
detault in not repairing the church, yet it is not of his 
immediate | procuring: Stone 124, 125. Billing. 
| Good, 29- ; 


Sq 


+,. $o in - caſes of other attachments out of any court. . 
Gudw. 29: OE INES | 
g. Making any 


raudment grant or conveyance of | his 
lands, tenements, £, or chattels, to the intent, or whereby 
his creditors ſhall: and. may be defeated or delayed for the 
recovery of their juſt debts.] If a man clandeſtinely carries 
or conveys away his caſh, bank bills, goods or effeCts, or 
his ſhop books, of books of account, or makes a fraudu- 
Jent bill of fale of his goods, with an intent to deceive 
his creditors of the benefit and progeny of ſuch goods, 
and to conceal his eſtate and effects, and his accounts and 
dealings from them ; this is a fraudulent conveyance of 
his goods and chattels, and is an aCt of bankruptcy. Dav. 
"Alſo if a man makes a fraudulent leaſe of his eſtate, 
and reſerves much leſs rent than the real-value, and repoſes 
a ſecret truſt and confidence in ſome perſon, in order to 
defraud his creditors ; this hath alſo been taken to be a 
fraudulent conveyance of his eſtate, and an at of bank- 
ruptcy. Dav. 102» | 
In trover and converſion a ſpecial verdict was found, 
that a merchant had made a fraudulent deed to the de- 
fendatit of the goods contained in the declaration, and 
that afterwards he went to the Exchange, and appeared 
publicly in trade, and then abſconded; and afterwards a 
commiſſion being taken out, theſe goods were aſſigned 
by the commiſſioners ; the executing of the deed does not 
make him a bankrupt, becauſe the jury found that he was 
afterwards abroad, and that then he abſconded, and that 
the commiſhoners pitched upon that aCt of bankruptcy to 
declare him a bankrupt; and though they found it a 
fraudulent deed, yet they did not find it, iz fraudem credi- 
torum, and it might be only a fraudulent deed in reſpet 
of ſome ſabſequent valuable ſale, and therefore no title 
was found for the plaintiff Hutt, 42, 43+ 


10. Being arrefled for debt, to lie in priſon two months, 
after his arreſt, upon that or any other arreſt, or detention 
far debt.) Billinghurſl makes a quere, whether an arreſt 
for a fine be a detention for debt within this clauſe, for 
he ſuppoſes the fine, after it is once impoſed, becomes a 
debt ; but yet it may not be within the meaning of the 
ſtatutes, which were made for the relief of creditors only, 
who had intruſted the party offending, and not for a fine 
Judicially impoſed for fome contempt. Billing. 95. 

Suppoſe (ſays he) a perſon be arreſted upon a bond be- 
fore the day of payment; (for by the cuſtom of London 
a creditor may arreſt a debtor there before the day of pay- 
ment, to find ſureties, 8 Co. 126, a. city of London's 
caſe:) and is. in priſon two months, he conceives this 
caſe to be within the ſtatutes, for the debt ariſeth upon 
the obligation, and is a debt preſently, upon ſealing and 
delivery of the deed ; and he' conceives the aCtion for 


which he is arreſted muſt be an ation of debt ; although | 


the end of that arreſt is not to inforce-the payment of the 
debt, but to find ſureties, in caſe the creditor fears the 
debtor to be too weak for his engagement ; and in caſe 
the debtor.upon ſuch arreſt finds not ſureties, his body is 
to continue. in priſon, as a pledge for the debt ; like law 
he conceives in caſe of a fingle bill, or a debt ariſing 
upon a contraCt, for it is a debt preſently and before the 

y of payment. Billing. 96. See Cro. Fac. 300. 

The above ſeems doubtful (ſays Mr. Serjeant Goodinge) 
for though it be debitum in preſenti, and ſo a releaſe of all 
debts ſhall extend to it; yet it is not properly a debt 
Within the words or intent of the -ſtatute, for that muſt 

ſuch a debt for which a cauſe of aQion is given ; and 
tnere can be no cauſe of action properly, till the forfeiture, 
for the obligation -is guided by the condition ; and the 

Cuſtom of London will not help it ; for the cuſtom 'is not 
that he ſhall be arreſted for the payment of money, but 
to find betcer ſuretics ; and the (ſtatute only intends de- 
tention in priſon for a juſt debt really due. But the Ser- 
Jeant ſubmuts his reaſen to the judicious reader, Good. 26. 
| Lying in priſon makes a man a bankrupt from the firſt 
arrett, that is from the time of the firſt arreſt 'upon which 
he lies in priſon, and not where he puts in ſofficient bail, 

that might -be infinitely prejudicial and miſchievous, 


Y- Ne an ſafely pay or receive from a tradeſ- 


'man, Salt, 109. 


| the reſt of his creditors. 


| often as a he is arreſted giv ” bail, he may by that means 


B A N_ 
adjudged in B. R. and afficmed in error, 
Came v. Coleman. © | Fa 
The firſt reſolution is contradifted by this, where it was 


held by Halt, C. ] that if a defendant renders in diſcharge 
of his bail, and lies in priſon two months, he is a bank- - 


'rupt from'the firſt arreſt, and from the render only ; but 


the commiſſion being taken out before the two months 
were expired, it was held ill- taken out. Salk. 110. 
2 Show. 519. ; | 


'Yer in order to make it a complete at of bankruptcy, - 


his lying in priſon two months without putting in bail 


ought to be proved, otherwiſe a third perſon, who may 
be an innocent man, may be affeQed thereby ; and the 
intention or deſire of any man to be a bankrupt, or to be 
unjuſt, ought not to prejudice ſuch innocent perſon, un- 
leſs an effential fat, which creates an a&t of bankruptcy, 
is proved againſt the perſon fo intending to be a bank- 
rupt. Dav. 94. "dl 

The lying in prifon two lunar months, makes a man 
bankrupt from the firſt arreſt ; and a'though the com- 
miſſhon-was taken out before the two months were ex- 
pired, yet he appearing afterwards to be a bankrupt b 
relation to a time before the ſuing it out, it was held ſuf- 
ficient. Gen, Sy. Law B. 35. adjudged by Ld. Ch. }. 
Raym, at Guildhall in Mich. term, 5 Geo. 2. 1932, 


11. To obtain privilege other than that of parliament.] 
No merchant or trader whatſoever, within the deſcription 
of the ſtatutes againſt bankrupts, who ſhall put himſelf 
into the ſervice of an ambaſſador, or public miniſter, ſhall 
have any privilege. Stat. 7 Ann. c, 12. ſeft. 5... 


12, Being arrefled for 1001. or more, to eſcape out of 
priſon. ] This a& of bankruptcy ſeems to depend upon the 
ſame reaſon and law as the tenth doth, viz. lying in pri- 
ſon for debt two months, whereas lying in'priſon for a fine, 


judicially impoſed, is not within. that clauſe ; therefore 


it ſhould ſeem if the priſon be broke open by rebels, or 
to be accidentally on fire, that eſcaping under theſe parti- 
cular circumſtances, would not make the party a Khak- 
rupt ; for though his eſcape was voluntary, yet the occa- 
fon of it was not, as in the above caſe of lying in priſon 
for a fine; and beſides, all afts of bankruptcy mult be 
done with an intent to defraud creditors. Gen. Sy/. 35. 

13. Preferring to any court any petition or bill againſl any 
of his creditors, thereby endeavouring ta enforce them to ac= 
cept leſs than their jufl debts; or ta procure time, or longer 
days of payment, than was given at the time of their ortgt- 
nal contra#ts.] As to this particular a& of bankruptcy, I 
do not know that any court of law or equity has a right to 
control the will of the creditor, or to compel him to 
compound with his debtor againſt his conſent, it certainly 
being 1n the creditor's power to chuſe whether he will or 
will not remit any part of his debt to his debtor. Dav 110, 


14+ For a bankrupt to pay, ſatisfy, or ſecure the peti- 
tioning creditor his. delt.] Von A -; LE: depends 
upon a private agreement made between a bankrupt and a 
creditor, to prevail on him to take out a commiſſion, in 
conſideration of being paid his whole debt, or more than 

"The doing this is declared, ſhall be taken to be ſuch 
an act of bankruptcy, that on good proof ſuch commil- 
fion ſhall be ſuperſeded, and the Lord Chancellor, &:, 
may, on any creditor's petitioning, award a new come 
miſhon, | | | 

And ſuch perſon ſo taking or receiving ſuch goods, or 
ſatisfaftion, ſhall loſe his whole debt, and the money 
received, and ſhall pay the ſame to ſuch perſons. as the 
commiſſioners ſhall appoint, in truſt for the bankrupt's 
creditors in proportion. - See the flat. 5 Geo, 2. £30. 


[eft. 24, &c. in the diviſion of this title. 


If a trader, hearing that a writ of feri facias, was ifſued 
againſt him, to the intent to preſerve his goods from 
being levied in execution, clandeſtinely conveys them out 
of his houſe, and conceals them privately ; that does not 
amount to an aCt of bankruptcy. Ruled by Ze{t Ch. ]. 
in the caſe of Cole v. Davis, Lord Raym. 725. 

If a banker or goldſmith, who has many people's mo- 
ney, will refuſe payment, yet keep his ſhop open ; and as 


4 gi Vs 
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pre preference of payment to his friends, and when 
as done he runs away, yet ſuch payment ſhall ſtand good 
againſt a commiſſion of bankruptcy And this was prac- 


tiſed in the caſe of Sheppard the banker, who was ar- 
reſted almoſt every hour of the day for ſeveral days be- 


fore he went off, and yet gave bail as often, and paid his | 


friends, and then went and rendered himſelf in diſcharge 
of his bail. By Holt Ch. J. in th: caſe of Hopkins v. Gery, 
9 Med. 179. 

A banker being called upon for money in his hand, does 
not, or cannot pay it ; Lord Chancellor King held, that 
this does not amount to an at of bankruptcy, in the caſe 
of Packenham v. Bland, Selef? Ca. in Chan. 42, 43. 

L. having two promiſſory notes ſigned by A. payable 
to L. or order, four months after date; L. when about 
three months were to run, indorſed them to 2. for goods 
' then delivered, and A. abſconded about one month af- 
ter: £Z. on Ms going to him, procures himſelf to be 
denied ; and then 4. ſues out a commiſſion of bank-/ 
ruptcy againſt L. who petitioned to ſuperſede the com- 
mifhon. Firſt objeion was, that L. had committed no 
act of bankruptcy. Secondly, that 4. was not a proper 
creditor. Lord Chancellor : By the late ſtatute [7 Geo. 1. 
c. 31.] a creditor by note, payable at a future day, may 
ſuc out a commiſhon, as well as come in as a creditor 
but the debtor's denying himſelf to ſuch a creditor is 
not an at&t of bankruptcy ; it muſt be a keeping houſe, 
m order to defeat or delay creditors of their debts, which 
could not be in the preſent caſe, becauſe 7. had then no 
debt due to demand ; and fo the commiſſion ſuperſeded, 
It was objected, that Z. was debtor to M. immediately 
upon the goods delivered ; ſed non allocatur ; for by Lord | 
Chance'lor, it was part of the contract that 1. would 
ſtay for the money till the notes became due. 7 in. 
Abr, 61. pl. 14. 


3. Of the commiſſim of bankruptcy ; what creditors may 
obtain it, and haw, and when. 

The granting a commiſſion of bankruptcy is not a 

matter diſcretionary, but de jure ; for though the words 
of the act of parliament are, that the Chancellor may 
grant, yet that may was in effect mu/?; and it was faid, 
that it had been ſo reſolved by all the Judges. 1 Vern. 
1,52, dee /lat. 13 Eliz. under the firſt diviſion of this 
title, 
* But though the granting of the commiſſion be ex officio, 
yet it muſt be at the requeſt of perſons intereſted ; for if 
twenty ſwear that F.S. is a bnkriipe, yet a commiſſon 
cannot be awarded without a petition for that purpoſe. 
1 Vern. 152. 2 Chan. Ca. 199. 

A commiſſion cannot ifſue five years after the party be- 
comes bankrupt, ſo-as to affeCt bona fide Ds. gee 
flat. 21 Fac. 1. c. 19. ſet. 14. under the firſt diviſion of 
this title, * | 

On a ſpecial verdiQt found, F. H. appeared to be a 
bankrupt, and was committed two months in 1651, and 
recommitted for another aCt in the year 1657 ; and then 


the term of years whereof he was pofſeſſed was ſold to the | 


defendant by the bankrupt : in the year 1660 the com- 
miſhoners ſold the ſame to the plaintiff, It was moved 
by Baldwin to ſtay judgment, becauſe this commiſſion 
ſhall relate to the firſt aCt in the year 1651, which was 
the moſt notorious, being by impriſonment ; though, had 
the ficlt aft been by co.cealment or outlawry, he agreed 
the party creditor need not take notice of it, by the 21 
ac. cap. 19. which a&t ſhall not be taken favourably 
againlt the purchaſer, but only againſt the bankrupt him- 
felf, and cited the cafe of Grove, although after fiveyears, 
yet the ſale of the bankrupt being after the laft commiſſion 
tued out, was adjudged void, becauſe in ſuch caſe it ſhall 
relate to the laſt at. But the court held, that the words 
of the ſtatute are-not after he ſhall firſt become a bank- 
rupt ; for then the earlier being bankrupt would, after 
five years, be a perpetual ſwper/edeas to all tradeſmen ; and 
if one hath ſold lands, &c, and then five years paſs with- 
out any act of bankruptcy, no a& afterwards ſhall hurt 
the purchaſer ; though where the bankrupt continues in 
poſſeſſion, any after-at is ſufficient to bind the term. | 


the bankrupt. 
the firſt diviGon of this title. 


the commiſſioners declare him a bankrupt, and execyte 


faid, that the declaring him a bankrupt was the a& 


ferred their petition to the Lord Chancellor, as creditors, 


| out a commiſſion of bankruptcy for the old debt of 100k. 
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No commiſſion of bankrupt ſhall abate by the death of 
See /lat 1 Fac. 1. c. 15. ſet. 19. under 


Nor ſhall any commiſſion of bankrupt abate by the 
death of the King, Stat. 5 Geo. 2. c. 30. ſef. 44. 
A commiſfion of bankruptcy iſſues againſt H, at e. 
ven o'clock in the morning ; at three in the afternoon 


an aſſignment at fix, and then have notice, that he died a 
ten o'clock that day. This is a dealing within the above 
aCt of parliament, and the proceedings ſhall ſtand. Lord 
Chancellor ſaid, he knew no particular aCt, as diſtin& 
from another, which can be called a dealing. It has been 


meant ; but the declaration of the commiſſioners bein 
only diſcretionary, and for caution, and not at all bind- 
ing to any body, it is not probable that the aCt ſhould 
intend that only a dealing, which it bas not any where 
given the commiſſioners power to do ; whatever is done 
in purſuance of the commiſſon 1s a dealing in it, if ever 
ſo minute ; and the rather, for theſe being remedial laws, 
are to be beneficially conſtrued in favour of the creditors; 
| cannot therefore put a narrow conſtrained conſtruQtion 
upon the words dealt in, in order to overthrow this com- 
miſſion, and all the juft right of the creditors claiming 
under it. Talb., Ca. 184. 

'The debt of one petitioning creditor, or of more, he- 
ing partners, muſt amount to one hundred pounds, or 
upwards; the debt of two creditors, to one hundred and 
fifty pounds ; and the debt of three or more creditors, to 
two hundred pounds. See fat. 5 Geo. 2. c. 30. ef. 23, 
under the firſt diviſion of this title. | 

Toms and Allen having recovered judgment againſt one 
Barnaby, he was ſurrendered by his bail, and then charged 
in execution, after which the plaintiffs m that aCtion pre- 


for a commiſhon of bankruptcy, which ifued, but was 
ſuperſeded upon the bankrupt's petition ; the Chancellor 
being of opinion, that the body of the debtor being in ex- 
ecution, it was a fatisfaCtion of the debt in- point of law, 
ſo that they were not creditors who could petition. tr, 
653. Read. Stat. Law 189. | 

A bankrupt preferred a petition to ſuperfede the com« 
miſſion, on a ſuggeſtion, that the debts of the petitioning 
creditors did not amount to 2col. feveral of their debts 
being barred by the ſtatute of limitations. And the Lord 
Chancellor propoſed that this iflue ſhould be tried at law, 
whether the petitioning creditors for 200 1. were within the 
meaning of the at; in which trial the bankrupt was to 
have the benefit of the ſtatute of limitations, in the ſame 
manner as upon a plea of non afſump/it infra ſex annos; but 
the counſel for the creditors being unwilling to bave this 
iflue tried, the Lord Chancellor ſuperſeded the commil- | 
ſion, becauſe the ſtatute would be eluded, if the creditors, 
who had ſuffered it to run upon their demands, ſhould be 
allowed to take out a commiſſion, Adoſely 37. 

A commiſſion of bankruptcy was ſuperſeded, becauſe 
granted upon the petition of an aſſignee of a bond ; who 
though be is an equitable, yet is no legal creditor. Sts 


899. He 
 Perkony baving bonds, notes or other ſecurities for m0- 
ney, payable at a future day, may petition for a commil- 
ſion of bankrupt. Stat. 5 Geo. 2. c. 30s ſeft. 22. 
If A. being a trader, becomes indebted to B. in nool. 
and then he quits his trade, and afterwards. becomes 11- 
debted to B. in 100/. more, A. afterwards pays to B 
1001. without ſaying upon what account. oit Ch. ]- 
ſaid, that ſince ſo much in quantity is paid to Þ. as wa 
due to him from 4. when 4. was capable of being 2 
bankrupt, it would be too rigorous to admit B. to ſue 


But to this point he ſaid, he would not give an abſolute 


Opinion, and none of the other judges contradicted It» 


Ld. Raym. 287. 

It was faid by Holt, and not denied by the court, that 
if a man contracts debts while he is a dealer, and 
leaves off his trade, and then commits an a&t of gre 
 ruptcy 3, there none of his creditors becoming ſo, fincet?® 


Keb. 122. 0M Lev. 13. 


leaving off his trade, can ſue- out a commillion of bank 
| Sus nk © . xuptcy z 
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tuptcy 3 but if thoſe who were his creditors before his 
leaving off his trade; ſue out ſuch a commiſſion, the other 
creditors may come in and join: 12 fed, 159. Lord 
Raym. 287 | 


Indorſee of notes of one who afterwards becomes bank- 


rupt, purchaſed in at an' under-value, as at ten ſhillings 
in the pound, petitioned afterwards for a commiſſion 
againſt the drawer. And Id. C. J. Macclesfield held that 
he was plainly a creditor, juſt as if the drawees had paid 
the bankrupt an under-rate for them ; and his lordſhip 
held, that though they had been given without any confi- 
deration, yet they are now his debts, and the legal right 
veſted in the indorſee ; but otherwife in caſe of a bond 
afligned ; for as much as fuch aflignee, 'not being the legal 
creditor, could not have taken out ſuch a commiſſon ; 
and had the indorſement been made after the bankruptcy, 
it might be a queſtion, whether he would be entitled to 


a commiſſion, as not being a creditor for 100 & or capa- - 
ble of taking out a commiſſion, at the tirne of the party's 


becoming bankrupt. P. Will. Rep. 782. 

In trover, by the afſignees, under a commiſſion againſt 
Albertus Barely | 
nuary, 19724, and the debt of the petitioning creditor was 
a note, dated in September, 1725 ; and the Chief Juſtice 
was of opinion it was a void commiffion, the afts of a 
man after an aCt of bankruptcy being void ; ſo the plain- 
tiffs were nonſuited. 2 Stra. 744. HP 

The defendant F. being indebted to the plaintiff in 
1730, afterwards committed an aCt of bankruptcy ; upon 
which the plaintiff, being the petitioning creditor, took 
out a commiſſion of bankruptcy againſt the defendant, 
in order to over-reach, and make void as many of his 
conveyances and ſettlements, &c. as poſlible;z the credi- 
tors, on a bill filed, endeavoured to' prove him a bankrupt 
as far backward as they could ; and did aQtually prove, to 
the ſatisfaCtion of the court, that he committed an aCt of 
bankruptcy in the year 1726; then it became a queſtion, 
whether the commiſſion of bankruptcy, and all that was 
done under it, was not wrong, in regard that the debt of 
the petitioning creditor, on which it was grounded, was 
contracted ſubſequent in time to the firſt at of bank- 
ruptcy? After this matter had been argued, and time 
taken. to conſider of it, the Lord Chanicellor diſmiſſed 
the plaintiff*s bill without prejudice ; which decree was 
reverſed in the Houſe of Lords, by the opinion of all the 
Judges. Talb. Ca. 243, 244- be 

But where A. had 10017, owing on fimple contraft, be- 
fore an a& of bankruptcy, and one is afterwards ſecretly 
committed, and then a bond taken; it ſhall not ſo far ex- 
tinguiſh the ſimple contract, as to deprive the creditor of 
petitioning for a commiſſion,” 2 Stran. 1042. 

An aQtion was brought by the plaintiff, as aſſignee of a 
commiſhon of bankrupts, and the plaintiff's counſel were 
going to prove the bankruptcy, and the debt due.by the 
defendant to the bankrupt; but Mr. P. the defendant's 
counſel, objeted to the commiſſion itſelf, for that the 
bankrupt was bound to one Mrs. Nevif in a bond of 1001/. 

rs. Nevil died, and made Mrs. B. her executrix, who 
alterwards married one Hammerton ; and on the bank- 
rupt's failing, he alone petitioned, and ſued out the com- 
miſhon of bankruptcy ; whereas he inſiſted, that as this 
debt was due to the wife of Hammerton as executrix, ſhe 
Claimed it in awter droit, and ought to have Joined with 
her buſband in ſving out the commiſſion. 

þ r. C. contra inſiſted, that the huſband alone might 
ave demanded the debt, and having received it, might 
"ave Converted it to his own uſe, or, if he pleaſed, 
_— have releaſed it, and ſuch releaſe would well have 
charged the debt without his wife's joining .in it ; and 


therefore he concluded he might properly petition without | 


18 wife, 


and wife, for the debt due to her in auter droit ; and 


yk it is true, that the wife alone could not bring an | 
ion for this debt without joining-the huſband, yet the 
Joiming is only for conformity ; and, on, the | 


huſband's 
| _ hand, the huſband could not have On an ation 
bug. "Joining his wife, Suppoſe the wiſe had died, the 
"wand would not, by taking adminiſtration to her, have 


, it appeared he was a bankrupt in Fa- 


: 


1 the record, the ſujt appears to be of J4chaelmas term laſt, 


B A N 

[been entitled to this debt, but there mult have beeii ail 
miniſtration de bonis no# of the fitit_teſtator. If the huſ- | 
band had not beeh the petitioning ereditor,. but had wanted 
to have proved his debt under the commiſſion, he and his 
wife mult. have claimed it before. the, commiſſioners, and 
therefore he. held it clearly, that the. commiſhon was not 

roperly ſued out, and thereupon the plaintiff was non - 
ſuited. Gen. Sy. vol. 1. p. 50. cites MS. Repi 8 Geo. 2. 

1735. B. R. 7 Vin. Abr. 76.. pl. 10, 8. P.  - 

_ A+ order was made," that a folicitor's bill ſhould be 
taxed by a Maſter, and that all. proceedings-at,law ſhould 
in the mean time be ſtayed; and whilſt the bill: was under 
taxation, the folicitor ſues out a commiſſion of bankruptcy 
againſt his' client ; and on a petition to ſuperſede the com- 
miſſion, this was adjudged to be no contempt, nor a ſuf- 
ficient cauſe to ſuperlede the commiſſion, becauſe the order 
of reference extended only to ringing In action, and to 
common and ordinary proceedings. of. 27. 

The charges of taking out a commiſhon of bankruptcy 
]ſhall be paid by the aſſignees. Set fat. 5 Geo. 2. c. 30. 
ſet. 25. under the firſt diviſion of this title. 8 C1 ng 
The mother of one Hicks employed the plaintiff, who 
was an attorney, -to take out a commiſſion of bankruptcy 
againſt her ſon, ſhe being a principal creditor to him ; and 
this was done out of afﬀeCtion to her ſon, in order to ſer 
him up a clear man.in the world again : but at the ſame 
time that ſhe gave theſe inſtruions to the plaintiff, ſhe 
told him-he muſt not expect to be paid by her, but muſt be 
ſatisfied out of the effeCts of the Bens the attorney 
accordingly laid out ſeveral ſums of . money in procuring 
this commiſſion, before aſſignees could be appointed ; and 
when they were nominated, and had agreed to take upon 
them this truft, by ſetting their hands as 'partics to the 
deed, he was at other charges too, upon which he now 
brought his aCtion againſt the defendants as afſignees, to 
be fatisfied for the whole which he had laid out. It ap= 
pearing now, upon the face of the.evidence as it ſtood at 

preſent, that the aſſignees had not received effeQs en 

of the bankrupt in the whole, to anſwer fo much as the 
bill of the attorney, nor were likely to do ſoz a doubt 
aroſe, whether the attorney ſhould come upon the aſlignees 
at all, or at moſt, for any more than the attorney had 
laid out after they had accepted the aſſignment, for they 
could not be ſuppoſed to agree to any more. than they 
themſelves were privy to; but the counſel obſerved, 


| that as the effects of the bankrupt are not likely to anſwer 


this demand, and as the taking out the commiſſion by the 
mother was 'not in an adverſary way to get in her debt, but 
out of friendſhip and affeQion to her ſon, to the prejudice ' 
perhaps of many of the creditors, ſhe ought to be anſwer- 
able to the attorney. The fat appearing thus, the Chief 
Juſtice ſaid, it was true indeed; the attorney ought to be 
ſatisfhed firſt for progering the commiſſion ; but If he 
thought too, that it would be ſomewhat of a hard caſe, that 
the aſlignees ſhould be any farther liable than the effects 
amounted to ; but then it coming out, upon a farther ex- 
amination, that the effets were appraiſed to more than 
the bill came to, though the aſligtiees have not got them 
into their aftual poſſeſſion, the court ſaid, the plaintiff's 
demand was clearly good againſt them, becauſe they had 
a right to get them wherever. they can find them ; but 
yet there was another point, upon which the Chief Juſtice | 
ſaid, he thought the plaintiff muſt be nonſuited, becauſe 
the ſtatute- 3 Zac. 1. cap. 7. requires, that every attorney 
ſhall deliver a bill Ggned with his own hand before he 
commences a ſuit for fees; now in the preſent caſe it 
appeareth, that the warrant,of arreſt was made gut before 
a tender of a bill, for the plaintiff firſt ſhewed the defen-_ 
dantsthe bill, and demanded the money, and, upon re- 
fuſal, immediately arreſted them. Now the Chief Juſtice 


—— 


| faid he was of. opinion the ſuit began by taking out the 
C. 7. The petition ought to have been by the huſband / 


firſt proceſs, which muſt be intended to be before the war- 
rant made out; and therefore the tender after was void ; 
and this opinien the Chief Juſtice was of, notwithſtanding 
two objections made; by the counſel ; one, that a taking 
out a commiſſion was, not a ſuit within the a&t; the 
other, that a court onghr Dat 20 £0! out of the record for 
the commencement of the: ſuit, 'and,, upon the face of 


and 
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and the tender of the bill was-on the 17th of .Oeber ; ſo, 
upon the whole of this matter, the parties agreed the 
- plaintiff ſhould have the whole bill paid him, without 
0 oft. Barnard. K. B. 315: | 
Bills of fees and diſburſements, demanded, by any ſo- 
licitor, employed under a commiſſion of bankrupts, ſhall 
be ſettled by a Maſter irl Chancery. See ſtat. 5 Geo. 2. 


&, 30. ſet. 49. 


4. Of joint or ſeparate commiſſions in reſpett of partners 
bankrupts. | ; 

A joint commiſhon was taken out againſt ' two joint 
traders, bankrupts. The commrſſioners py, the ot and 
perſonal eftate of them, or either of them ;, afterwards the 
ſeparate creditors take out ſeparate commiſſions againſt them, 
and the ſeparate commiſſioners aſſign the ſeparate effetts and 
 eflate to other aſſighces. Upon petition by the ſeparate 
 aſfignees for liberty to ſue at law for the ſeparate eſtate, 
Lord Ch. King thought the firſt aſſignment paſſed as well 
the ſeparate as joint eſtate, and that the ſecond aflignees 
could do nothing at law ; and fo denied the petition, but 
would not hinder their joining in a bill for an account in 
equity. 2 HYilhams's Rep. goo. Mich.*1728. 

A petition came on before the Lord Chancellor on the 
behalf of D. There was a ſeparate commiſſion taken out 
againſt one P. only ; and a petition by a creditor on the 
partnerſhip eſtate. The order pronounced was, that the 


_—_.. 


| on the preſent commiſhon be abſolutely. ſtaye 


partner ſhip eflate ſhould be divided among ft the partnerſhip” 


gr editors in the firſt place; and if there ſhould be any 
ſurplus of this eſtate due to the bankrupt, that the ſurplus, 
together with bis ſeparate eftate, ſhould be divided among /l 
his ſeparate creditors ; that on the other hand, the ſeparate 
eflate ſhuuld in the firſt place be divided among ft the ſeparate 
creditors ;, and if there ſhould be any ſurplus from that, 
that that ſurplus, together with the partnerſhip eflate, ſhould 
be divided among the partnerſhip creditors. Barnard Rep. in 
' B, R. 470. A OILY, TR 
- Tf A. and B. joint traders, become bankrupts, and 
there are joint and ſeparate commiſſions taken out againſt 
them, and 4, and B. before the bankruptcy, become 
Jointly and ſeverally bound to F. $.—7. S. may chuſe under 
_ 2ohich commiſſion he will come, but ſhall not come under both. 
3 Williams's Rep. 405. 

But if two joint traders owe @ partnerſhip debt, and one 
of the partners givzs a bond as a collateral ſecurity for pay- 
ment of this debt ; here the joint debt may be ſued for by 
the partnerſhip creditor, who may likewiſe ſue the bond 
given by one of the traders. 3 /Yiulliams's Rep. 408. 


5. Of the appointment, qualification, fees, and duty of the 
 rommiſſuners, and of their puwer and authority over the 
dankrupt's eſtate. 

The.commiſhoners of bankrupts are verbally appointed 
by the Lord Chancellor, Lord Keeper, or commiſſioners 
of the great-ſeal. They take no oath of office, and are 
removable at pleaſure, Upon the death, ſurrender, or 
removal of any of them, another by his Lordſhip's order 
is entered on the lift by his ſecretary. Gen, Sy/t. B. vol. 1. 
PF, i he commiſſion and power of the commiſſioners is by 
force of the ſeveral a&ts. of parliament relating to bank- 
rupts, which ought to be purſued, or elſe they are ſubject 
to the ation of the party grieved, for he hath no other 
remedy. 4 Int. 277. 
commit ſome ,miſtake, which appears to be only an error 
of their judgment, they ſhall not be liable to an aftion. 
Comb. 391. 

_ The commiſſioners are to take an oath before they 
proceed. See ſtat. 5 Geo. 2. Cc. JO, ſet. 4.3. under the 
fir/t diviſion of this title. bs | 

The commiſhoners are not to eat, &c. at bankrupt's 
or creditors expence, or take more than 205. each com- 
miſſioner for each meeting. See /at. 5 Geo, 2. c. 30. 
ſet. 42. under the firſt diviſion of this title. 

On a petition to the Lord'Chancellor in February, 1739, 
in the cafe of Edward Holiday a bankrupt, againſt ſeveral 
of the commiſſioners, for*taking more than 20 5. a-piece 
at each meeting, and likewiſe ordering great ſums of 


But if. in their proceedings they. 


money to © be charged for their —_ and drinking, his. 


| 


the ſame, 


Os 7% + ©. be 
Lordihip declared them uncapable, by virtue of the thre 


act, to be any longer as commiſſioners in the execution of 
the ſaid commiſſion, and that no farther proceedings ought 
to be had thereupon ; and alfo that all farther Freceedings 

© 6 . . , and that 
the petitioners. be at liberty to apply to his Lordſhip by 
petition, to. have the commiſſion renewed, and direQeq 
to ſuch new commſſoners to be named therein as he ſhall 
think fit, and for that purpoſe did order, that the ſolicitor 
for the petitioners, .and the ſolicitor for the aſlignees, 4g 
reſpeCtively leave with his ſecretary to the commiſſioner 
of bankruptcy, the names of five perſons whom they ſliall 
propoſe for his Lordſhip's . conſideration, .in order that 
proper perſons may be appointed commiſſioners in ſuch 


renewed commiſhon ; and did alſo farther order, that the 


preſent aſhgnees under the ſaid commiſſion, be removed 
from being aſignees of the ſaid bankrupt's eſtate and 
effects ; and that the ſaid bankrupt's creditors do proceed 
to a choice of new aſlignees in their room ; and for that 
purpoſe, after the ſaid commiſſton ſhall be renewed, an 
advertiſement is to be publiſhed in the Zondon Gazzty, 
appointing a meeting of the creditors of the ſaid bankrupt 
for choice of ſuch new aſlignees ; and after ſuch choice 
ſhall be made, -his Lordſhip did order, that the ſurviving 
commiſſioners in the preſent commiſſion, or any three of 
them, and' the faid aflignees ſo hereby remove, do join 
with the major part of the commiſſioners, to be named 
in the renewed commiſſion, in making an aſſignment of 
the ſaid bankrupt's eſtate and effeCts to the new aſlignees 
ſo to be choſen ; and did farther order, that forthwith, 
after the execution of ſuch aſſignment, the ſaid old al- 
lignees do reſpeCively deliver over to the new ailignees 
all the effets of the faid bankrupt, remaining in ſpeci, 
in the hands, cuſtody, or power of them, or any of them, 
upon oath ; and alſo all books, papers, and writings in 
their reſpeCtive hands, cuſtody, or power, relative to the 
ſaid bankrupt's eſtate or effets, upon oath ; and that the 
faid old affignees do deliver pofſeſhon of the ſaid bankrupt's 
real eſtate to new aſlignees; and did farther order, 
that the ſaid old affignees petitioned againſt (naming them), 
do out of their own pockets pay to Mr. Skerry, ſolicitor 

for the petitioner in this matter, the coſt of the petitioners 
preſent application ; and the coſts of renewing the faid 
commiſſion, to be taxed by Mr. Borroughs, one of the 
Maſters in Chancery, in caſe the parties ſhall differ about 
7 Fm. 77. pl. 3 _ rp Hh 

The commiſſioners are to appoint three meetings within 
forty-two days ; but the Lord Chancellor way enlarge the 
time. See -=_ 5 Geo. 2. c. 30. ſeft. 2, 3- under the fiſt 
diviſion of this title, | 

When the commiſſioners are to ſign the bankrupt's cer- 
tificate, ſee /e&?. 10. of the laſt mentioned ſtatute. : 

They are to order aſlignees to pay petitioning creditors 
the charges of ſuing out the commiſſion, S822. 25: of 14 
ſame ſtatute. | 

They are to give notice of their meeting in the Gazette, 
and to admit creditors to prove their debts. S277. 26. of 
the ſame ſlatate. | 

he commitlſioners are to give notice in the Gazett? of 
the removal of aſlignees, and their appointments of others. 
Seft. 31. of the ſame /atute. | | | 

They are to give creditors certificates of having proved 
their debts, /ef. ig. They may. ifſue their warrants (0 
apprehend - bankrupts not conforming, /e&?. 14. Or ®* 
anſwering interrogatories, ſee. 16. , "I hey may ifſue theic 
warrant to apprehend bankrupt, not attending 0r aſſilling 
allignees in diſcovery of his eſtate. Se. 306. 

The commiſſioners have power over the whole efiatt, 
freehold and copyhold, goods, debts, chaitles, an effeQts 
of the bankrupt, and may ſell his land. Sz. 13 Eli 
CONES $5: 5 | 

They have. no eſtate, and have only power t "ne 
and to paſs the eſtate there muſt not only be 3 dee 
indented, but the ſame muſt be inrolled alſo. 2 Shows 156+ 
p They may break open bouſes. Stat. 21 Fac. 1- © 1% 
ect. d. | lbs s | 

But they cannot break open a houſe to ſearch for " 
bankrupt's goods, unleſs the barkrupt's goods be 18 


houſe of the bankrupt, 2 Show. 247+. Com” 
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Commiſſioners of bankrupts iſſued their warrant to ſeize 


f a bankrupt on board twelve ſhips in Topſham 
gy goods = conſigned to perſons in Hel/and, who | 
had not paid the bankrupt for them ; the maſters refuſed 
to deliver the goods, notwithſtanding the warrant z and | 
this occaſioned the commilhoners themſelyes to demand 
the goods in perſon, which were {till refuſed : the court, 
on motion for an order upon the maſters for their con- 
tempt, ordered them to deliver the goods upon payment 
of the freight money, and they to be indemnihed by the 


creditors againſt the bill of lading, which was ſent to the 


Gonees. 2 Eg. Abr. 98. þl. 1. 
"The pare” -, ae ſhall aſſign bankrupt's eſtate to 
aſſignees choſen by the creditors. Stat. 5 Geo. 2. c. 30. 


ſect. 20. And they may examine bankrupt. S247. 15. of 
the ſame flatute. 

A. was declared a bankrupt, and the commiſſoners 
being informed, that he was imbezzling and concealing 
his effes, and fraudlently conveying away and alienating 
his eſtate, thought it neceſſary to have him before them 
before the firſt day appointed in the Gazette for his exa- 
mination ; and accordingly, at the requeſt of the petitioning 
creditor, they ſummoned him perſonally to attend them, 
to be examined touching the ſaid complaint, and upon 
his refuſing to comply with the ſummons, they got a 
Judge's warrant, -and the bankrupt, by virtue thereof, 
was committed to Newgate ; and upon his being brought 
before the commiſhoners purſuant to their warrant, di- 
rected to the keeper of Newgate, and refuſing to be exa- 
mined, they re-committed him to Newgate, there to re- 
main without bail or mainprize, according to the intent 
of the ſtatutes in that caſe made and provided ; and upon 
the bankrupt's petition, the commiſſioners right of com- 
mitting the bankrupt was (among other things) conteſted ; 
but upon great debate of this matter, Lord Chancellor 
Hardwicke was clearly of opinion, that the commitment 
by the commiſſioners was legal; and therefore his Lord- 
ſhip ordered, that ſuch part of 's petition as prayed to 
be diſcharged out of priſon, ſhould be diſmiſſed. 2 Eg. 
Abr. 99. þl. $. ; 

Commiſſioners may examine bankrupt's wife touch- 
ing his eſtate, - Stat. 21 Jac, I. c. 19. ſet. 6. 

But ſhe cannot be examined againſt her huſband touch- 
ing his bankruptcy, or whether he had committed any 
act of bankruptcy, or as to how and when he became a 
bankrupt ; and if they commit her, and though the war- 
rant of commitment mentioned to be, as well for refuſing 
to diſcover the goods, &c. of the bankrupt, as the time 
and manner of his bankruptcy, yet the commitment was 
held illegal, and the wife ordered to be diſcharged, 1 
IWill. Rep. 610, 611. £: & 

A. was ſummoned before commiſſioners of bankrupts, 
and the queſtions demanded of him were: firſt, to give 
an account of all matters which he knew concerning the 
bankrupt's eſtate : ſecondly, when and in what manner 
did he aid and abet the bankrupt in carrying away his 
elects, or imbezzeling or concealing the ſame ; to which 
he refuſed to anſwer ; becauſe the firſt was too general, and 
the ſecond tended to accuſe himſelf, and bring him within 
33 Eliz, cop. 7. which gave a penalty of double the value 
of the goods againſt him who conceals them, for which 
refuſal the commiſhoners committed him ; and their war- 
rant of commitment concluded, that he ſhould be committed 
unt:l he conform to the authority of the commiſſioners. On 
a habeas corpus, brought by 4. in K. B. the court in- 
Clined, that a witneſs was not to pay univerſal obedience 
to all queſtions aſked him by the commiſſioners, nor was 
he to anſwer to any thing which tended to accuſe himſelf; 
but for the concluſion of the warrant of commitment, 
they held clearly that he ſhould be diſcharged ; for the a&t 
direfts, that he ſhall remain without bail, until he ſubmit 
to the commiſſioners to be examined, which being a particular 
authority, and in reſtraint of liberty, ought to be con- 
ſtrucd ſtrictly, and the very words of the ſtatute purſued. 
5 Med. 308. Salk. 348. Comb. 390. Ld. Raym. 99, 100, 
The defendant was committed to priſon by warrant of 
the commiſſioners of bankrupts, viz. © Whereas we, &c, 
have found and adjudged, that S. N. did become bank- 


rupt, &'c. And whereas we have cauſed the ſaid N, to be 
Yot. I N* 26, | 


| 


| 
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brought before us, to the end we might examine him 


{touching the diſcloſure and diſcovering his eſtate and_ 


effects; and it appearing to us on ſuch his examination, 
that the ſaid 8. N. hath remitted and conveyed great ſums 
of money and effeQs unto parts beyond the ſeas, with in- 
tent to defraud his creditors; and the ſaid S. N. upon his 
examination before us, &c. hath notoriouſly prevaricated ; 
we do therefore will, require, and authoriſe you, tc. to 
take into your cuſtody the body of the ſaid S. N. and 
him ſafely to convey to his Majeſty's priſon of the Fleet, ' 
and there to deliver him to the warden of the ſaid priſon, 
who is hereby authoriſed to receive the ſaid 8. N. into his 
cuſtody, and him ſafely to keep without bail or main- 
prize, until he ſhall make a full and true diſcovery of his 
eſtate and effeQts, &c. or he be otherwiſe delivered by due 
courſe of law.” ; 

"The defendant brought a habeas corpus, and the com- 
mitment and return to the writ being read, he moved 
to be diſcharged out of cuſtody, and took exceptions to 
the warrant; and this authority given to the commiſ- 
lioners to commit to priſon being a ſpecial authority, and 
a limited juriſdiCtion created by the ſtatute 1 Fac. c. 15. 


/ef. 8. they ought in every inſtance, where they commit 


to priſon, to ſhew they have ated within their juriſdition 
for this is not like a commitment founded upon a genera 
authority ; the defendant has not refuſed to be examined, 
nor does it appear he has prevaricated touching his exami- 


nation z the word prevaricate is a term of a looſe and- 


uncertain ſignification, and quite foreign to. the ſtatute ; 
neither does it appgar he has prevaricated about the matter 


of his examination touching his effe&s ; and the preva= 


ricaticn has no reſpeC to the eloyning of his goods, The 
ſtatute enats, that upon a commitment he ſhall be de- 
tained till he has better conformed himſelf; but this com- 
mitment is on quite different terms; viz. till he has 
made a full diſcovery of his effefts, &c. the commitſ- 
ſioners ought to keep themſelves to the form preſcribed by 
the ſtatute, as it 1s reſolved in Yoxley's fo Salk. 351. 
who was committed by the Earl of Nottingham, till he 
{ſhould be delivered by due courſe of law, for refuſing to 
be examined, and anſwer whether Fe/wit, or not, accord- 
ing to 35 El:z, c. 2. which impowers the Juſtices to exas 
mine and commit him, if he refuſe to anſw2r ſuch que- 
{tions. So Bracey's caſe above. 

Mr. Reeve ſaid, that according to his notes of that 
caſe, Bracey was committed till he conform or otherwi 
be diſcharged by que courſe of law : which laſt words are 
omitted in the printed caſe, | 

Sir Fohn Strange on the ſame fide : the commiſſioners 
have ſtated in the commitment, that by his examination 


| they find he has concealed his effects ; but upon the ſtatute 


of the x Fac. they ought to have exhibited interrogatories 


in writing to the defendant, and exatnined him upori 


thoſe interrogatories ; but no ſtep of that kind has been 
taken by the commiſſioners in this caſe, which is wrong 
in them ; ſo that to conſtitute the offence, interrogato- 
ries ought to have been ſhewn him, and before that is 
done he is guilty of no crime, and therefore his commit- 
ment is illegal ; and if he had miſbehaved himſelf, then 
he might have been ſet in the pillory, by the ſtatute 2x 
Fac. cap. 19, Every commitment of this, and all other 
of the ſame nature, ought to be very certain, and not 
grounded on flight expreſhons ; and the continuance of 
the commitment cannot be juſtified, as may be evinced 
from the caſes in Salk, and ought to be ſtrictly taken, 
as depriving the ſubject of his liberty ; in the caſe of the 
King againſt Tracey, Hill. x Will. 3. articles by way of 
interrogatories, ſhall be in writing. 

Mr. Juſtice Page, cited a caſe of a batnikrupt in the 
city of Briftel, committed by the commiſſioners, and 
there held, that the articles charged againſt the bankrupt 
in the interrogatories, ought to be in writing ; and if the 
bankrupt ſhould deſire time to anſwer the interrogatories; 
the commiſſioners ought to give him a copy of them. 

Mr. Reeve againſt the defendant: the commiſhoners 
need not put the interrogatories in writing, much leſs in- 
ſert them in the warrant of- commitment ; but the court 
ſhould intend that he was examined in that manner, eſs 
pecially it appearing by the wartant, that he was ſworn 

| | 4 H Mo 


e- 2» 
and the tender of the bill was-on the 17th of .Oftober 3 ſo, 
upon the whole of this matter, the parties agreed the 
- plaintiff ſhould have the whole bill paid him, without 
ns. Barnard. K. B. 315: | x £ 
_- Bills of fees and diſburſements, demanded, by any ſo- 
licitor, employed under a commiſſion of bankrupts, ſhall 
be ſettled by a Maſter il Chancery. See ſtat, 5 Geo. 2. 
&, 30. ſeft. 40. NES | 


4. Of joint or ſeparate 
bankrufpts. | 

A joint commiſſion was taken out againſt two joint 
traders, bankrupts. The commrſſioners affien the wil, and 
perſonal eftate of them, or either of them ;, afterwards the 
ſeparate creditors take out ſeparate commiſſions againſt them, 
and the ſeparate commiſſioners aſſign the ſeparate effefts and 
' eflate to other aſſighces. Upon petition by the ſeparate 
' aſfignees for liberty to ſue at law for the ſeparate eſtate, 
Lord Ch. King thought the firſt aſſignment paſſed as well 
the ſeparate as joint eſtate, and that the ſecond afſignees 
could do nothing at law ; and fo denied the petition, but 
would not hinder their joining in a bill for an account in 
equity. 2 Williams's Rep. 500. Mich. 1728. | 

A petition came on before the Lord Chancellor on the 
behalf of D. There was a ſeparate commiſſion taken out 
againſt one P. only ; and a petition by a creditor on the 
partnerſhip eſtate. The order pronounced was, that the 
partnerſhip eflate ſhould be divided among ft the rabwaggn's 
greditors in the firſt place; and if there ſhould be any 
ſurplus of this eſtate due to the bankrupt, that the ſurplus, 
together with bis ſeparate eflate, ſhould be divided among jl 
his ſeparate creditors ; that on the other hand, the ſeparate 
eflate ſhuuld in the firſt place be divided among ft the ſeparate 
creditors; and if there ſhould be any ſurplus from that, 
that that ſurplus, together with the partnerſhip eflate, ſhould 
be divided among the partnerſhip creditors. Barnard Rep. in 
 B, R. 470. *g 
- If A. and B. joint traders, become bankrupts, and 
there are joint and 's er commiſſions taken out againſt 
them, and' A. and before the bankruptcy, become 
jointly and ſeverally bound to F. $.—f. S. may chuſe under 
which commiſſion he will come, but ſhall not come under both. 
3 Willams's Rep. 405. | 

But if twoJoint traders owe @ partnerſhip debt, and one 
of the partners give; a bond as a collateral ſecurity for pay- 
ment of this debt ; here the joint debt may be ſued for by 
the partnerſhip creditor, who may likewiſe ſue the bond 
given by one of the traders. 3 /Yilliami's Rep. 408. 


- 


commiſſions in | reſpeft of fartners | 


5. Of the appointment, qualification, fees, and duty of the 
commiſſioners; and of their puwer and authority over the 
bankrupt's eflate. | 

The-commiſhoners of bankrupts are verbally appointed 
by the Lord Chancellor, Lord Keeper, or commiſſioners 
of the great-ſeal. They take no oath of office, and are 
removable at pleaſure, Upon the death, ſurrender, or 
removal of any of them, another by his Lordſhip's order 
is entered on the liſt by his ſecretary. Gen, Sy/?. B. vol. 1. 


, T he commiſſion and power of the commiſſioners is by 
force of the ſeveral aQts of parliament relating to bank- 
_ rupts, which ought'to be purſued, or elſe they are ſubject 
to the aCtion of the party grieved, for he hath no other 
remedy. 4 In/t. 277. But if in their proceedings they. 
commit ſome ,miſtake, which appears to be only an error 
of their judgment, they ſhall not be liable to an aCtion. 
Comb. 391. | 
_ The commiſſioners are to take an oath before they 
proceed. See flat. 5 Geo. 2. C 3O., ſet. 43. under the 
firſt diviſion of this title, © | Y | 

The commiſhoners are not to eat, &c. at bankrupt's 
. or creditors expence, or take more than 205. each com- 
miſſioner for each meeting. See flat. 5 Geo, 2. c. 30. 
ſet. 42. under the firſt diviſion of this title. | 

_ On a petition to the Lord Chancellor in February, 1739, 
in the cafe of 'Edward Holiday a bankrupt, againſt ſeveral 
_ of the commiſſioners, for*taking more than 20 s. a-piece 
-at each meeting, and likewiſe ordering great ſums of 
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Lordſhip declared them uncapable, by virtue of the ahgre 
aCt, to be any longer as commiſſioners in the execution of 
the ſaid commiſſion, and that no farther proceedings oupht 
to be had thereupon ; and alfo that all farther roceedings 
on the preſent commiſhon be abſolutely. toved 3 and that 
the petitioners. be .at liberty to apply to his Lordſhip by 
petition, to. have the commiſſion renewed, and direQeq 
to ſuch new commſſoners to be named therein as he ſhall 
think fit, and for that purpoſe did order, that the ſolicitor 
for the petitioners, and the ſolicitor for the aſlignees, 4g 
reſpeCtively leave with his ſecretary to the commiſſione;z 
of bankruptcy, the names of five perſons whom they lia 
propoſe for his Lordſhip's . conſideration, .in order that 
proper perſons may be appointed commiſſioners in ſuch 
renewed commiſſion ; and did alſo farther order, that the 
preſent aſſignees under the ſaid commiſſion, be removed 
from being aſſignees of the ſaid bankrupt's eſtate and 
effeCts ; and that the ſaid bankrupt's creditors do proceed 
to a choice of new aſlignees in their room ; and for that 
purpoſe, after the ſaid commiſſton ſhall be renewed, an 
advertiſement is to be publiſhed in the. London Gaza, 
appointing a meeting of the creditors of the ſaid bankrupt 
for choice of ſuch new aſlignees ; and aſter ſuch choice 
ſhall be made, his Lordſhip did order, that the ſurviving 
commiſſioners in the preſent commiſſion, or any three of 
them, and the faid aflignees ſo hereby removed, do join 
with the major part of the commiſhoners, to be named 
in the renewed commiſſion, in making an aſſignment of 
the ſaid bankrupt's eſtate and effeCts to the new aſlignees 
ſo to be choſen; and did farther order, that forthwith, 
after the execution of ſuch aſſignment, the ſaid old al- 
lignees do reſpeCively deliver over to the new aſlignees 
all the effets of the faid bankrupt, remaining in ſpecie, 
in the hands, cuſtody, or power of them, or any of them, 
upon oath; and alſo all books, papers, and writings in 
their reſpeCQtive hands, cuſtody, or power, relative to the 
ſaid bankrupt's eſtate or effets, upon oath z and that the 
faid old affignees do deliver poſſeſſion of the ſaid bankrupt's 
real eſtate to new afſignees; and did farther order, 
that the ſaid old affignees petitioned againſt (naming them), 
do out of their own pockets pay to Mr. S#erry, olicitor 
for the petitioner in this matter, the coſt of the petitioners 
preſent application ; and the cofts of renewing the ſaid 
commiſſion, to be taxed by Mr. Borroughs, one of the 
Maſters in Chancery, in caſe the parties differ about 
| the ſame. 7 Yin. 77. pl. 3. 

The commiſſioners are to appoint three meetings within 
forty-two days ; but the Lord Chancellor may enlarge the 
time, See on Geo, 2. c. 30. ſeft. 2, 3. under the ft 
diviſion of this title, | 

When the commiſſioners are to ſign the bankrupr's cer- 
tificate, ſee /ee?. 10. of the laſt mentioned ſtatute, 

'They are to order aſlignees to pay petitioning creditors 
the charges of ſuing out the commiſſion, Se. 25: of tie 
ſame flatute. | 

They are to give notice of their meeting in the Gazette, 
and to admit creditors to prove their debts. Se. 26. f 
the ſame ſlatate. 

he commiſſioners are to give notice in the Gazette of 
the removal of aſſignees, and their appointments of others 
Sef?.- 31. of the ſame //atute. | 

They are to give creditors certificates of having proved 
their debts, ſed. i9. They may iffue their warrants 9 
apprehend- bankrupts not conforming, -/e&?. 14. Or ®* 
anſwering interrogatories, ſe&. 16. , "They may ifſuetheir 
warrant to apprehend bankrupt, not attending or allilling 
allignees in diſcovery of his eſtate. Se. 36. 

The commiſſioners have power over the whole cfatt, 
freehold and copyhold, goods, debts, chaitles, and effe&ts 
of the bankrupt, and may fell his land. St. 13 El%s 
"$5 Yo Yo” PPE Se PPS 4G | 

They have. no eſtate, and have only power tf {Ws 
and to paſs the eſtate there muſt not only be a 


| indented, but the ſame muſt be inrolled alſo. 2 Show. 150+ 


They may break open: bouſes. , Stat, 21 Fac. 1+ & 7 
fe. 8. _ Þ | | 


But they cannot break open a houſe to ſearch for the | 
bankrupt's goods, unleſs the bar.krupt's goods be i 


money to ' be charged for their wy and drinking, his-| 


| ; 
| . 


houſe of the bankrupt, 2 Show. 247., | Pe 
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| Commiſſioners of bankrupts iffued their warraht to ſeize 


goods of a bankrupt on board twelve ſhips in Topſham | 


. the goods were conſigned to perſons in Holland, who | 
a. aid the Ws 4d for them ; the maſters refuſed 
to deliver the goods, notwithſtanding the warrant z and 
this occaſioned the commillioners themſelves to demand 
the goods in perſon, which were till refuſed : the court, 
on motion for an order upon the maſters for their con- 
tempt, ordered them to deliver the goods upon payment 
of the freight money, and| they to be indemnihed by the 
creditors againſt the bill of lading, which was ſent to the 


tt. 


ſonees. 2 Eq. Abr. 98. pl. 1, 
The paar” 198: ſhall aſſign bankrupt's eſtate to 
aſſignees choſen by the creditors. Star. 5 Geo. 2. c. 30. 


-, 26. And they may examine bankrupt. Se. 16. of 
the ſame flatute. 4 

4, was declared a bankrupt, and the commiſſoners 
being informed, that he was imbezzling and concealing 
his effets, and fraudlently conveying away and alienating 
his eſtate, thought it neceſſary to have him before them 
before the firſt day appointed in the Gazette for his exa- 
mination ; and accordingly, at the requeſt of the petitioning 
creditor, they ſummoned him perſonally to attend them, 
to be examined touching the ſaid complaint, and upon 
his refuſing to comply with the ſummons, they got a 
Judge's warrant, and the bankrupt, by virtue thereof, 
was committed to Newgate ; and upon his being brought 
before the commiſſioners purſuant to their warrant, di- 
rected to the keeper of Newgate, and refuſing to be exa- 
mined, they re-committed him to Newgate, there to re- 
main without bail or mainprize, according to the intent 
of the ſtatutes in that caſe made and provided ; and upon 
the bankrupt's petition, the commiſſioners right of com- 
mitting the bankrupt was (among other things) conteſted ; 
but upon great debate of this matter, Lord Chancellor 
Hardwicke was clearly of opinion, that the commitment 
by the commiſſioners was legal; and therefore his Lord- 
ſhip ordered, that ſuch part of 's petition as prayed to 
be diſcharged out of priſon, ſhould be diſmiſſed. 2 £g. 
Abr. 99. pl. 8. | 

Commiſſioners may examine bankrupt's wife touch - 
ing his eſtate, - Stat, 21 Fac. I. c. 19. ſet. 6, 

But ſhe cannot be examined againſt her huſband touch- 
ing his bankruptcy, or whether. he had committed any 
act of bankruptcy, or as to how and when he became a 
bankrupt ; and if they commit her, and though the war- 
rant of commitment mentioned to be, as well for refuſing 
to diſcover the goods, &c, of the bankrupt, as the time 
and manner of his bankruptcy, yet the commitment was 
held illegal, and the wife ordered to be diſcharged, 1 
Will. Rep. 610, 611. 82s 

A. was ſummoned before commiſſioners of bankrupts, 
and the queſtions demanded of him were: firſt, to give 
an account of all matters which he knew concerning the 
bankrupt's eſtate : ſecondly, when and in what manner 
did he aid and abet the Pakeuds in carrying away his 
effects, or imbezzeling or concealing the ſame ; to which 
he refuſed to anſwer z becauſe the firſt was too general, and 
the ſecond tended to accuſe himſelf, and bring him within 
13 Eliz. cop. 7. which gave a penalty of double the value 
of the goods againſt him who conceals them, for which 
refuſal the commiſhoners committed him ; and their war- 
rant of commitment concluded, that he ſhould be committed 
unt:l he conform to the authority of the commiſſioners. On 
a babeas corpus, brought by A. in K. B. the court in- 
Clined, that a witneſs was not to pay univerſal obedience 
to all queſtions aſked him by the commiſſioners, nor was 
he to anſwer to any thing which tended to accuſe himſelf; 
but for the concluſion of the warrant of commitment, 
they held clearly that he ſhould be diſcharged ; for the aQt 
direQs, that he ſhall remain without bail, until he ſubmit 
to the commiſſioners to be examined, which being a particular 
authority, and in reſtraint of liberty, ought to be con- 
ſtrued ſtrictly, and the very words of the ſaute purſued, 
5 Med. 308. Salk. 348. Comb. 390. Ld. Raym. 99, 100, 

he defendant was committed to priſon by warrant of 
the commiſſioners of bankrupts, viz. © Whereas we, &c, 
have found and adjudged, that 8. N. did become bank- 
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brought before us, to. the end we might examine uy. 
touching the diſcloſure and diſcovering his eſtate and 
effeCts ; and jt appearing to us on ſuch his examination, 
that the ſaid S. 1N. hath remitted and conveyed great ſums 


| of money and effeAs unto parts beyond the ſeas, with in- 


tent to defraud his creditors; and the ſaid S. N. upon his 
examination before us; &c. hath notoriouſly prevaricated ; 
we do therefore will, require, and authoriſe you, tc. to 
take into your cuſtody the body of the ſaid S. N. and 
him ſafely to convey to his Majeſty's priſon of the Fleet, * 
and there to deliver him fo the warden of the ſaid priſon, 
who is hereby authoriſed to receive the ſaid $. N. into his 
cuſtody, and him ſafely to keep without bail or main- 
prize, until he ſhall make a full and true diſcovery of his 
eſtate and effeQs, &c. or he be otherwiſe delivered by due 
courſe of law.” | 

"The defendant brought a habeas corpus, and the com- 
mitment and return to the writ being read, he moved 
to be diſcharged out of cuſtody, and took exceptions to 
the warrant; and this authority given to the commiſ- 
ſioners to commit to priſon being a ſpecial authority, and 
a limited juriſdiction created by the ſtatute 1 Fac. c. 15. 
ee. 8. they ought in every inſtance, where they commit 
to priſon, to ſhew they have aQted within their Jjuriſdiftion, 
for this is not like a commitment founded upon a general 
authority ; the defendant has not refuſed to be examined; 
nor does it appear he has prevaricated touching his examt- 
nation z the word prevaricate is a term of a looſe and- 
uncertain ſignification, and quite foreign to the ſtatute ; 
neither does it appgar he has prevaricated about the matter 
of his examination touching his effe&s ; and the preva- 
ricatien has no reſpeCt to the eloyning of his goods, The 
ſtatute enats, that upon a commitment he ſhall be de- 
tained till he has better conformed himſelf; but this com- 
mitment is on quite different termsz viz. till he has 
made a full diſcovery of his effefts, &c. the commil- 
fioners ought to keep themſelves to the form preſcribed by 
the ſtatute, as it 1s reſolved in Yoxley's cals, Salk. 351. 
who was committed by the Earl of Nottingham, till he 
ſhould be delivered by due courſe of law, for refuſing td 
be examined, and anſwer whether Fe/uit, or not, accord- 
ing to 35 Eliz. c. 2. which impowers the Juſtices to exas 
mine and commit him, if he refuſe to anſwzr ſuch que- 
ſtions. So Bracey's caſe above. cd 

Mr. Reeve ſaid, that according to his notes of that 
caſe, Bracey was committed till he conform or otherwt: 
be diſcharged by due courſe of law: which laſt words are 
omitted in the printed caſe, 

Sir Fohn Strange on the ſame fide : the commiſſioners 
have ſtated in the commitment, that by his examinatiorl 
they find he has concealed his effects ; but upon the ſtatute 
of the x Fac. they ought to have exhibited interrogatories 
in writing to the defendant, and exatnined him upori 
thoſe interrogatories ; but no ſtep of that kind has been 
taken by the commiſſioners in this caſe, which is wrong 
in them ; ſo that to conſtitute the offence, interrogato- 
ries ought to have been ſhewn him, and before that is 
done he is guilty of no crime, and therefore his commit- 
ment is illegal ; and if he had miſbehaved himſelf, ther 
he might have been ſet in the pillory, by the ſtatute 2x 
Fac. cap. 19, Every commitment of this, and all othet 
of the ſame nature, ought to be very certain, and not 
grounded on light expreſſions ; and the continuance of 
the commitment cannot be juſtified, as may be evinced 
from the caſes in Salk. and ought to be ſtriftly taken, 
as depriving the ſubjeCt of his liberty ; in the caſe of the 
King againſt Tracey, Hill. 1 Will. 3. articles by way of 
interrogatories, ſhall be in writing, | 

Mr. Juftice Page, cited a caſe of a batikrupt in the 
city of Bri/tol, committed by the commiſſioners, and 
there held, that the articles charged againſt the bankrupt 
in the interrogatories, ought to be in writing ; and if the 
bankrupt ſhould deſire time to anſwer the interrogatories, 
the commiſſioners ought to give him a copy of them. 

Mr. Reeve againſt the defendant: the commiſſoners 
need not put the interrogatories in writing, much leſs in- 
ſert them in the warrant of commitment ; but the court 
ſhould intend that he was examined in that manner, eſs 


rupt, Sc. And whereas we have cauſed the ſaid N, to be 
Vot, I, N? 26, © 8 


| een it appearing by the TR, that he was ſworn 
'S: 4 ad 


and 
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and examined. The ſubje& matter of his examination 
is prevaricating to diſcover his effeCts, and that appears 
by this commitment. The ſtatute ſays, if he refuſes to 
be examined, or does not fully anſwer on interrogatories, 
then he is to be committed. Then it may be a queſtion, 
whether a man's being charged with prevarication does 
not fall within the deſcription of the act ? 

The court held the form of the commitment ſhould have 
been till he ſubmitted to be examined; every prevart- 
cation does not ſubject a man to a commitment, nor 1s 
it faid he prevaricated upon ſuch his examination, re- 
lating to the diſcovery of his effes, but only that he pre- 
varicated upon his examination, which might be on fome 
other matter 3 the commiſſioners ought to purſue their 
authority ſtritly, nor can they. commit in any other 
manner, than that preſcribed by the ſtatute. | 

And by the Chief Juitice : a man may prevaricate at 
his firſt examination ſor half an hour, yet in the conclu- 
ſion he may make a full and ample anſwer, and there- 
fore it is not at all proper to ſend a man to priſon for ſuch 
a piece of conduct; and nothing is more common than 
ſuch behaviour on trials at 7 privs., * 

The court were unanimouſly of opinion, that the com- 
mitment was void in point of form principally, as not a- 
pearing he was examined on interrogatories in writing, 
and the defendant was diſcharged from the commitment, 
but remanded on ſome civil aCtions depending againſt him. 
Sefſ. Ca. 264. 2 Stra, B89. Nathan's caſe. 

N. B. In anſwer to Yoxley's and Beth's caſe in' Sa'k. 
348, 351. this is ſuch an offence as is Mt bailable. 

7. brings his habeas corpus ; the return was, that he 
was committed by F. 8. F. N. F. T. (to whom and others 
a commiſſion of bankruptcy was awarded) fer refuſing to an- 
fwer a queſtion put to him concerning the bankrupt's 
eſtate, &c. and fo commiſſus fuit in cuſtodia, by warrant to 
the officer, virtute commiſſionts pred? & hac eft cauſa cap- 
tionis ſeu detentonis, &c. three exceptions were taken to the 
return. Firſt, For that there did not appear a ſuſhcient 
authority; for the commiſſion 1s ſaid to be granted to them 
and others, and then they could not aft without the reſt, 
for the return does not expreſs any quorum, &c. in the 
commiſſion. Secondly, Inſtead of commiſſus in cu/tadia, 
it ought to be captus, for that is the uſual form ; for this 
3s as if the commitment were by the officer that makes 
the return, Thirdly, Hec «ft cauſa captionis ſeu deten- 
#:onts is uncertain ; for it ought to be detentionis. And 
upon the firſt and laſt exception the priſoner was diſcharged 
by the court, but told him, that he mnſt anſwer directly 
to ſuch queſtions as were put to him, in order to the dil- 
covery of the bankrupt's eſtate, or elſe he was liable to be 
committed. And becauſe it did not appear, that thoſe 
that committed him were a majority or a guorum, Rainſ- 
ford and Foes held it ill, and diſcharged him, (the other 
Juſtices being abſent) ; he did not refuſe to ſwear, but had 
ſworn, that he had none of the bankrupt's eſtate in his 
hands, but would not anſwer whether any of the bank- 
rupt's eſtate came to his hands before the commiſſion ſued 
out, &c. having received his own debt before ; nor per 
cur. is he compellable to ſwear ſo upon 1 Fac. cap. 15; 
fer. 10. Pent. 323, 324. 3 Keb. 837. pl. 74. 

H. was brought into K. B. upon a habeas |corprs, and 
the return was that ſhe was committed by commiltioners 
of bankrupts for refuſing to be examined by them, and 
the concluſion of the warrant of commitment was, that 
ſhe ſhould remain in cuſtody until ſhe ſhould be otherwiſe 
diſcharged by due courſe of law; and by reaſon of this 
concluſion the court held the commitment to be ill, and 
diſcharged the defendant, becauſe the power given by 
1 Fac. 1. c. 15. is to commit the party until he ſubmit 
himſelf to the commiſſoners, and ſhall be by them exa- 
mined, and there is no mention made of being diſcharged 
by due courſe of Jaw, and for this exception Brecey, (com- 
mitted on ſuch account) was diſcharged. 2 Z4. Raym. 
85:1. Holling ſhead's cale. | 

E. was found to be a bankrurt by 13 E!iz. «., 7. and 
was committed to the Fl:et; the warrant to the warden of 
the Fleet was, to retain and keep 1n priſon, to anſwer and 
to ſatisfy all ſuch matters as ſhould be objected againſt him; 
and the queſtion now was, if the commiſhoners may licenſe | 


| before, if the ſurvivorſhip take place. 
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him to go at large to treat about his debts. By the court. 
if the warrant had been, that the party ſhould have been 
in execution, then he could not be enlarged ; but the 
court adviſed them to take ſecurity, left he ſhould with. 
draw himſelf ; but if one had judgment againſt a bank. 
rupt, and upon a habeas corpus brought he is committed 
in execution without a capias utlagat*, then the commir. 
foners cannot deal with him any more for to enlarge him, 
Noy 140. Edward's caſe: 

The commiſſioners may commit ſuch perſons as have 
the bankrupt's goods, or are indebted to him ; who tefuſe 
to come betore them, or to be ſworn when preſent. See 
flat. 1 Fac. 1. c. 15. ſe. 10. under the firſt diviſion of 
this title. They may likewiſe examine and commit any 
other perſon, not anſwering interrogatories. Stat. 5 Geo, 2, 


| + 3o. /ef?. 16. 


A perſon once examined by the commiſſioners of bank. 
rupts cannot be examined again without a new commillion, 
2 Shaw. 102. | 

Equity will not compel a man to diſcover what goods 
he really bought of a bankrupt after the bankruptcy, and 
before the commiſhon ſued out, - where the party has no 
notice of the bankruptcy. 1 Yern, 27. 

Though ſuch perſons have been examined by the com- 
miſſioners, yet a bill for a diſcovery of the ſame matters 
=—T be filed againſt them in Chancery. 2 Chan. Cu. 73. 

he commiſhoners ſhall declare to the bankrupt how 
they have diſpoſed of his effeQts, and ſhall alſo make pay- 
ment of the overplus to the bankrupt, his heirs or exccu- 
tors. Stat, 13 Eliz. c. 7. ſeft. 4. 

When the commiſſioners have aſſigned the bankrupt's 
eſtate, and' given him his certificate and diſcharge, they 
have executed their power. 1 //ll. Rep. 285. 

For more mater concerning the power of the commiſſioners, 

ſee the following diviſion, | | 


6. Of the manner and time of chooſing the offigners and 


thur power, | | 
No creditor, nor any perſon on his behalf, ſhall hare 


a yote in the choice of an aſſignee, unleſs his debt amounts 


to 10/4, Sc, See flat. 5 Geo. 2. c. 30. ſeft. 26, 27, 28, 
29, 30. under the firſt diviftion of this title. 

Feeehold and copyhold Jands, goods and debts may be 
aſſigned, though transferred into other men's names, except 
bona fida, and on valuable conſideration. Stat. 13 Eliz. 
C7. fet.7. 1 Jac-1.c. I5. ſet. 5. 

R___ ſhall compound with the lord for fine 
copyhold lands, and be admitted. Stat. 13 Eliz. c. 7 


fer. 3 


If two be ſeized jointly, and the one becomes a bank- 
rupt, and dies, his part ſhall be fold, and there {hall be 
no ſurvivor in this caſez firſt, becauſe the bankrupt's 
moiety is bound by the ſtatutes by his being a bankrupt; 
ſecondly, the bankrupt had power to ſell the ſame in his 
life-time, and he might depart with it, and ſo within the 
words of 13 Eliz, cap. 7. the words are, ** Such uſe, in- 
tereſt, right or title, as ſuch offender or offenders ſhall 
have in the ſame, which he or ſhe may lawſully depart 
withal ; thirdly, by the 1 Fac. c. 15. the commiſtoners, 
after the bankrupt's death may proceed in execution, 
and upon. the commiſſion, for and concerning the offen- 
der's lands, tenements, &c. in ſuch ſort as if the offen- 
der had been living ;:” which they cannot do in the cal® 
Bill ng. 111 
Stone 126, See Gocd. 89. es 

It was agreed by the Juſtices, that copyholds are with- 
in the intent and purvieu of all the ſtatutes concerning 
bankrupts, and may be ſold by the commiſſioners, ſome 
doubt whereof was made, becauſe they are named in one 
clauſe of 13 El:z. and not in x Fac. cap. 15. Or 21, Fac- 
c. 19. for the ſame being in the firſt ſtatute, and the over 
ſtatutes being made in farther confirmation and approvar 
tion thereof, they ought to be expounded liberally, and 
ſhall be conſtrued accordingly, to make as ſtrong provi” 
fion as they may againſt the bankrupt. Cr9. Cer. 55% 
Hard. 435, 430. | 

A copyholder ſurrenders, and before admittance ceſny 
que uſe becomes a bankrupt; the commiſſioners ſell ths 


copyhold, whether ſhall the lord have two fines, v.Z- One 


upon 
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mon the admittance which ſhould have been made to 
fluy que uſe, if he had'not become a bankrupt, and an- 
cther upon the admittance of the perſon, that comes in 
þy fale of the commiſhoners of bankrupts ; and this is 
> Abe, and it is compared to a ſurrender made by the 
heir before admittance, which is held to be good ; but not 
to prejudice the lord of his fine. 4 Rop. 226: Billing. 
wy Kevendien of a copyhold tender to the lord a com- 
petent fine, and the lord refuſe it, the vendee may enter. 
Spone 127+ Billing. 148. | pp . 

The commiſſioners may fell a copyhold intailed, which 
by cuſtom may be intailed and cut off; otherwiſe, if 
| there be no ſuch cuſtom. Sfone 127. Billing. 148. 

If there be no ſuch cuſtom, then it is in nature of a 
fee imple condiional at the Common Law, and then if 
the condition be performed, 272. if the copybolder hath 
:Nue, &c. the commiſhoners may fell it. Gacve, Bil- 
ling. 148. | 

In treſpaſs, upon Not guilty 
that the land was- copyhold © 


pleaded, it was found, 
inheritance, held of the 


manor of C. and that there was a cuſtom in that manor,: 


that if a copyholder in fee died ſeifed, living his wife, 
ſhe ſhould have the copyhold during her life, and twelve 
years after ; then they found the ſtatute 13 E/7z. and the 
1 Fac. of bankrupts, and that upon a commiſhon of 
bankruptcy the huſband was adjudged a bankrupt, and 
that being ſeiſed in fee of the ſaid copyhold, the commil- 
fioners made a bargain and fale thereof to the plaintiff, 
for the uſe of the creditors, &c. they find that the w1- 
dow, at the court held, &c. was admitted tenant ſecun- 
dum conſuetudinem manerii, before the plaintiff was ad- 
mitted ; it was held by Berkeley and Croke, Juſtices, that 
the bargain and fale binds the copyholder, and bars his 
eſtate, and that he is no longer a copyholder after: the 
bargain and fale enrolled ; and that when the bargainee 
is admitted by the lord, the eſtate ſhall veſt in the bar- 
gainee, and the admittance ſhall haye relation to the bar- 
gain and fale, and deveſt the eſtate, which the feme 
claimed by the cuſtom ; and Judgment accordingly. Cro, 
Car. 568. Jo. 451. See 2 Fern. 194, 195. 

In a ſpecial verdi&t in ejeAment, the caſe was, the 
cuſtom of a manor was, that a copyholder might ſurren- 
der for three lives ſucceſſive, and that an heriot was due 
on the death of every tenant ; a copyholder ſurrendered 
to W, R. for his own life, and for the lives of A. B. and 
C. D. and the queſtion was,” whether this was warranted 
by the cuſtom; and adjudged that it was, for there could 
be no occupancy ; but Potvell, Juſtice, doubted becauſe of 
the ſtatute of bankrupts ; ſed per Holt, Ch. J. That ſtatute 
makes no difference, for if the copyholder becomes bank- 
rupt, and his eſtate is aſſigned by the commiſſioners, the 
aſſignee would have it determinable upon the life of the 
copyholder bankrupt, and that the heriot would be then 
due, but not upon the death of the affignee, becauſe it 
was fo originally, and cannot be altered by the aCt of the 
copyholder himſelf. % Sa!k. 187. COTE 

If the affignee dies during the life of the copyholder 
bankrupt, there will be a caſe out of the cuſtom by the 
tranſmutation of the grant by the at of parliament, and 
yet the lord ſhall have his heriot ; for it never was the in- 
tent of the ſtatyte to put the aſſignee in a better condition 
than his principal, whoſe eſtate he has, would have been 
mn, nor to work an alteration of tenement to the preju- 
Cice of the lord ; this is ſuppoſing the copyholder ſurviv- 
ing ſhould not have it back again, and yy he ſhall have 
it again upon the death of the aſſignee, during his life, 
then the lord by original cuſtom ought to have a heriot, 
and a ſubſequent aCt ſhall not defeat him of it; and if the 
copyholder had died, living the affignee, and thereby his 
intereſt determined, as ſome thought it would ; guere, 
Who ſhall pay the heriot? But upon this point they ſeem- 
ko cautious of delivering any opinion, but reſerved them- 
<lves' till that matter would come to be a queſtion, for 
they ſaid it was worth confideration., 6 ed. 68. 

Though a ſurrender of a copyhold be void in law for 
wn of a prefentment, and that might be the laches of 
: : mortgagee in not procuring it, yet the ſurrender.was 
4 nen and bound the land in equity, and the ſurrenderor, 

; : | 
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or if he beeame bankrupt, the affignee who out | not to 
bee a better caſe than "the bankrupt, is a bound 
in equity by this defeQtive conveyance; (et come mey ſem- 


chaſer.) 2 Salk. 449. 2 Vern,”564. 
_ A, purchaſed a copyhold to him and his fon for their 
lives, remainder to his wife in fee, and about two years' 
'afterwards became a bankrupt, and his copyhold was ſold 
by the commiſſioners to. the defendant ; PA | 
died, the wife died, B. his,ſfon entered and made a leaſe, 
&c. to the plaintiff, who brought ejeAtment ; it was re- 
ſolved, that though a copyhold eſtate is liable to the ſta- 
tutes, yet this copyhold is not, becauſe it was bought two 
years before the purchaſer was an inn-keeper, ſo that he wag 
not an offender when he bought the eſtate ; and judgment 
was given for the plaintiff, March 34. Billing. 113. 
The leffor of the plaintiff was the perſon to whom the 
commiſſhoners ſold the land for the benefit of the creditors ; 
and age for the defendant (the fon) by all the Juſtices, 
but Berkeley contra; for they held, that the purchaſe” bein 
before A. the father became a trader, and fo long before 
he became a debtor, is not within the ſtatute ; forthe ſta- 
tute intends ſuch perſons only,as get their living by buying 
and ſelling, and by fraud had paſſed away their land to 
friends in truſt, and became indebted and committed ſuch 
aCts of bankruptcy ; that for ſuch a&ts done by them af- 
ter, it ſhopld be within the commiſſioners power . to ſell 
ſuch their lands. | But here many years before, when he 
was a Clear man, he procured this land to be ſettled upon 


found), it would therefore be a miſchievous caſe, and fu 

of inconveniencies, if it ſhould be within the ſtatutes; for 
none might know with whom to deal, by way of marriage 
or. otherwiſe, when he is not a tradeſman, and ſettles 
land upon his wife. and” children bona fide, 2nd without 
cauſe of being ſuſpeQed to he a bankrupt, and afterwards 
becomes a tradeſman, and then a bankrupt, if this a&t 
ſhould overthrow a-conveyance duly ſettled. Tones ſtates 
it, that the ejetmient was brought by the ſon, and that 
judgment was given by all for the plaintiff, prater Berke- 
ley, who held for the defendant in omnibus. Same Coſe. 


deceive the lord of the wardſhip, and then becomes a 
bankrupt, theſe lands ſhall be ſold by the commiſſioners ; 
for although the conveyance was only fraudulent as againſt 
the lord, yet there was. a truſt between the feoffor and 
feoffee. Stone 133, | 
fices are likewiſe mentioned in 1g Eliz, c. 7, and 
made ſaleable by the commiſhoners ; by which are intend- 
ed offices of inheritance, &c. as the Warden of the Fleet, 
or a paoler by inheritance, and not offices of truſt, &c. 
And by 5 & 6 Edqw. 6. cap. 16. any offices which con- 
cern the adminiſtration of juſtice, or clerkſhip in any 
court of record, or which concerns the King's treaſure, 
revenue, . cuſtoms, &c. cannot be bargained or ſold for 
money, but ſuch bargain and fale is void, and both buyer 
and ſeller made incapable, &c. therefore doubtleſs ſuch 
offices cannot be aſſigned by the commiſſioners in fatif- 
fation of a debt of a bankrupt, nor are they compre- 
hended within the ſaid ſtatute ; there being other offices 
that may be ſold, and ſo the words of the ſtatute fatif- 
fied; and offices of truſt are indiviſibly annexed to the 
perſon. 9 Co. 48. a. Good. 87. = 
Goods or chattels of the bankrupt, whereſoeyer to be 
found, by 13 Ez. cap. 
miſſioners. Bil/ing. 123. | | . 
They may ſell a bankrupt's goods in Treland, Billing, 
123. Good, 114. FEES ans yy; EY 
A. hath an advowſon, the church becomes void, and 
then A. becomes a'bankrupt ; whether the commiſſioners 
may ſell it; and I ſuppoſe it may be anſwered paige 
that they cannot ſell it, for it is a thing in aCtion, and ſo 
not ſaleable by the Common Law ; and no particular 
power is given by any of the aQts for fale of it, as there is 
for the ſale of debts due to the bankrupt, and without 
doubt, if the commiſſioners preſent any one for money), 
it is ſimony. Billing..123. See G904. 116. | 
' One” grants an advowſon to a feme covert ſole mer- 
chant ; the church becomes void ; the huſband, in conſi- 


ble, ſays the Reporter, he became a truſtee for the pur= 


the bankrupt _ 


his ſon (no fraud or purpoſe of being a Danarupt beings 


Lord and tenant are, the tenant makes a feoffment to 


7. are made faleable by the com= 


| deration . 


— 
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deration that F. $. enters into a bond to preach twice a 
week, preſents him to the benefice. The feme becomes 
a bankrupt, the huſband dies, the feme waves the grant, 
the commiſſioners within ſix months ſell the preſentation 
and the advowſon ; this is a good ſale of the advowſon, 
but the King ſhall preſent. Duere, Good. 116. 

A man makes a leaſe of certain lands to A. B. for three 
lives, to begin after the death of F. $. if the three lives 
ſhall fo long live. A. B. becomes a bankrupt, this leaſe 
to A. B. is but a poſſibility, for F. S. may ſurvive all the 
three lives, and ſo it is a thing not grantable. Yet 1 
think the commiſſioners may ſell this within the intent of 
theſe words, for though 4. B. cannot properly grant this, 
yet it is ſuch a thing as he may forfeit or extinguiſh, 
DQuzre, Good. 83, 84. | 

A leaſe for years is deviſed to A. if he lives fo long, 
the remainder to one B. the commiſſioners ſhall not ſell 
the poſſibility. Stone 129. | 

Land is extended, and delivered to the extenders ; be- 
cauſe too high, another defeats this execution, by extend- 
ing of a former ſtatute ; the firſt is bankrupt; the com- 
miſſioners ſhall ſell the poſſibility. Szqre 129. 

Land is deviſed to a bankrupt, the commiſſioners may 
ſell, and the bankrupt ſhall not wave the deviſe. Stone 
125, Good. 88. | 

The goods of the bankrupt lie liable to the ſale of the 


 commiſhoners, notwithſtanding the bankrupt had ſold 


them in market-overt, this ſale is avoided by relation, 
Lev. 174. Sid. 272. 2 Keb. 33. 

One hath a leaſe for years, upon condition to have in 
fee ; the commiſſioners may ſell the term and poſſeſſion. 
Stone 125. 

A baron uſed merchandize, and is nonſolvent, the 
commiſſioners ſhall not ſell his barony. Stone 125. 

A monopoly granted to one and his aſſigns, as the ſole 


making of cards, &c. ſhall not be ſold, becauſe it is a 


void patent, and nothing paſſes by it. Stone 126, 

The grant of ſole printing of law books is void, there- 
fore not ſaleable, Duzre. Stone 126. . 

A bankrupt becomes lunatic, and office is found, yet 
the land ſhall be ſold and his goods. Stone 128, 

A merchant takes a wife after he is a bankrupt, ſhe 
hall not have dower againft the vendee. Stone 126. 

A feme covert ſole merchant inhericrix in London, is a 
bankrupt, her land ſhall be ſold, and her huſband ſhall 
not be tenant by the curteſy. Stone 126. | 

A rent-charge ſhall be ſold, yet it is not within the 
words, The ſame law of a common in groſs. Stone 
129. 

It is the cuſtom in Surry, that certain heir-looms ſhall 
go with the land, and not to the executor, the land is in- 
tailed, tenant in tail is a bankrupt, the heir-looms may 
be ſold from the land, and the iſſue hath no remedy, 

A rent-ſeck, whereof there is no ſeifin, ſhall be ſold. 
Stone 125. 

Commiſſioners may ſell a rent or a reverſion, Stone 
128. 

A tradeſman, in conſideration of marriage, made a con- 
veyance of lands to himfelf and wife, and afterwards be- 
come a bankrupt z it was held per cur?, That the wife was 
within the ſtatute 1 Fac. 1. c. 15. ſef?. 5. and the pro- 
viding for his wife and children to be a providing for 


bimſelf. Style 288. 


Duere, Whether the commiſhoners may not, by the 
equity of ſtatute 21 Fac. 1. c. 19. ſe. 13. appoint one 


to enter for a condition broken? As if a trader makes a 


feoffment, upon condition to be performed on the part of 
the feoffee, the feoffee breaks the condition, and before 
entry the feoffor becomes a bankrupt; it ſhould ſeem'the 
commiſhoners may take advantage hereof, for the ſtatutes 
ſhall be liberally expounded for relief of the creditors ; if 
not, yet it ſeems to be comprehended within theſe words 
of 13 Eliz. c. 7. whereby power is given to the com- 
miſtoners ** to take order and direQion with the bank- 
rupt's lands, ©. for ſuch uſe, intereſt, right, or title, as 
ſuch offender or offenders ſhall have in the ſame ;” which 
word (title) ſeems to include an entry for a condition 


broken. Billing, 116, Good, 88, See Stone 12. 
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A merchant makes a feoffment in fee upon condition, 
upon payment of money to re-enter, he becomes a bank. 
rupt, the commiſſioners may tender the money at the 
day, and fell the land. Billing. 148, 149. Stone 11 
Goed. 89. x : 
| The. commiſſioners may ell an eſtate tail. See |, 
_ Face 1. c. 19. ſet?, 12, under the firfl diviſion of this 
title, 

Lands purchaſed after the bankruptcy may be fold by 
the commiſſioners. Stat. 13 Eliz. cap. 7. ſet. 11, 12, 

If after the commiſſion awarded, &s. and diſtribution 
made of all the bankrupt's eftate, towards the ſatisfaQion 
of the creditors, every creditor having an equal part, lands, 
goods, Ofc. deſcend or come to the bankrupt ; whether, 
in fuch caſe, they ſhall be ſubje&t alſo to a new ale or 
diſtribution ; and it ſeems that they ſhall, ſor the com- 
miſhoners power is not fully executed until the creditors 
be ſatisfied. Billing. 118. 

The commiſſioners may proceed when the bankrupt 
by fraud makes himſelf accountant to the King, See 
fiat. 21 Fac. 1. c. 19. ſed. 10, under the firſt divifio of 
this title, | 

Two merchants became bound in a ſtatute 21 Tac. for 
a true debt, which being forfeited, the cogniſee ſued forth 
an extent, the oth of Oober, 3 Car. and extended the 
goods the 31ſt of Ofober following ; and the 3d of Ne 
vember the cognizors became bankrupts, and upon the 
oth of November the defendant brought a /ib:rate upon 
the extent, and the goods were delivered to him according 
to the appraiſement ; on the 8th of November a com- 
miſſion of bankruptcy was awarded againſt the cognizors, 
and the 23d of November the commiſlioners ſold the goods 
to the plaintiff, who brought trover againſt the cognizee, 
and the queſtion was, if this ſale was. good ; it was per 
tot. cur. reſolved, 'T hat as the goods were extended before 
the cognizors became bankrupts, though delivered by the 
liberate afterwards, they could not be ſold by the commil- 
| ſioners, becauſe after the extent they were in cn/todia legi, 
ſo as the cognizors had no power to give, {ell, or dil- 

ſe of them ; beſides; the extent was returned before they 
ecame bankrupts, and the goods were delivered to the 
cognizee by the /iberate before the commiſſion ſued out, 
and when the liberate is brought, it ſhall have relation 
[to "bh extent, and they be gua/i but one extent, Cro, Car. 
148. 
Goods found in the poſſeſſion of the bankrupt ſhall be 
liable to the bankrupt's debts. See flat. 21 Fac. 1. © 19- 
ſet. 11. under the firſt diviſion of this title. 

A. delivered diamonds to B. to fell, and then B. be- 
came bankrupt; upon trover brought by 4. againſt the 
aſſignees of the commiſſioners, it appearing vpon the trial 
before, Holt Ch. J. that the real property of them belonged 
to the plaintiff, the clauſe of 21 Jac. c. 19, /e&. 10, IT 
being inſiſted upon by the defendant's counſel, and it ſeem- 
ing a hardſhip on the plaintiff, it was made a caſe n 
B. R. where it was adjudged upon argument, that the ge- 
neral words ought to + explained by the preamble and 
that the jewels being originally the plaintiff's, and that | 
the bankrupt, having no more than a- bare authority t9 
ſell them for the plaintiff's uſe, were not liable to the 
bankruptcy. 2 Y/ll. Rep. 318, 

A bill of ſale of leaſes and perſonal eſtates was made 
by 4. to B. and C. in truſt for payment of A.'s debts 
B. at firſt a&ted in the truſt, but afterwards C. took the 
whole into his poſſeſſion, and aCted alone, and became 3 
bankrupt ; upon a bill by 4. againſt C. and the aſſignee 
of the bankruptcy for an account, Ld. Ch. Cowper doubte 
by reaſon of 21 Tac. cap. 19. ſee. 10, 11. but afterwards 
held this caſe not within thoſe clauſes, in regard th15 
aſſignment to B. and C. was with an honeſt intent, %*: 
for the payment of the debts of the aflignor, and therefore 
decreed the aſlignees under the commiſſion > hoo CG, to 
account ſor all the eſtate of A. and that the fame ſhov 


not be liable to C.'s bankruptcy. 1 Will. Rep. 3't 
32T. | | 

_- It was argued, that if a faQtor becomes a bankroP's 
the goods bought by him as faftor ſhall not be ar o 
his debts. Lord Chancellor aſked, if there is any c2** 


| ate and ſaid, that if a faQtor continues a long po 
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fon, by which they are taken as his. own, and credit | caſe, becauſe before that ſtatute was made, the goods 


:ven to him on that account, it would alter the caſe; 
«> if poſſeſſion and diſpolition be given tv a perſon that 
becomes a - bankrupt, though no intent of fraud appear; 


yet if it gives a falſe credit, there is the ſame inconve-- 


nience as if fraud was intended ; for if .the bankrupt ap- 
pear the vifble owner, fo as to gain a falſe credit, there 
:; the ſame inconvenience; and it matters not whether 
it was by fraud, or only by negleCt, or out of a humour. 

Vin. Abre. 88. pl. 5. in notes, | 

I: was reſolved in- this caſe, that if goods of A. are 
ſeized upon'a fieri facias, and ſold to B. bona fide, upon 
valuable conſideration, though B. permits A. to have the 
goods in bis pofſeſhon, upon condition that 4. ſhall pay 
to B, the money as«he ſhall raiſe it by the fale of the 

s, this will not make the execution fraudulent, and 
in ſuch. caſe a ſubſequent aCt of bankruptcy by 4. will 
not defeat the fale ; but though the original debt was juſt, 

et if the execution was fraudulent, viz. upon any truſt, 
2 ſubſequent a&t will defeat it. Ruled by Her Ch. ) 
Ld. Raym. 725. 

In an ation upon the caſe, brought for words ſpoken 
by the defendant againſt the plaintiff, the plaintiff reco- 
vered of the defendant for damages and coſts, twelve 

unds ; and after the execution ſued, and the money le- 
vied by the ſheriff (before the return of the writ), the 
plaintiff becomes a bankrupt, and the ſaid twelve pounds 
are aſſigned by the commithoners to the creditors, and 
the money being brought into court, the plaintiff (now a 
bankrupt) moves for it; and the creditors to whom the 
ſame was aſſigned likewiſe moved for it; and by Tones 
and Hide Juſtices, the aſſignment was good, becauſe it 
was the bankrupt's debt, and forfeitable by outlawry : but 
IWhitlic& and Crook Juſtices contra, becauſe by the ſheriff's 
levying of the money before the party became a bank- 
rupt, it was in cu/todia legis, and the creditors cannot 
give a diſcharge, nor are the parties in court, and if the 
judgment ſhould be reverſed, not compellable to make 
reftitution 3 and afterwards it was judged\accordingly, and 
that the money be delivered to the plaintiff, he acknow- 
ledging ſatisfaQtion ; alſo it was ſaid, that the money was 
not the plaintiff's until paid out of court. Cre. Car. 166, 
167. 

Suppoſe a bankrupt be indebted to one in 20/7. and to 
another 101. and hath a debt of 20/7. due to him by 
bond, whether may the commiſſioners aſſign the bond to 
the two creditors jointly? and it was held by the court, 
that it was to be divided and zfligned according to the 
words of the a&t, viz to every creditor a portion, part 
and part alike. Then another queſtion was offered, whe- 
ther the aſſignees mizht join in ſuit? And by Warburton, 
one of the Juſtices, part being aſligned to one, and part 
to another, the aCt of parliament ſo operates upon it, that 
they ſhall ſue ſeverally ; for he faid, by the cuſtom of 
London part of a debt might be attached. Godb. 195. 


If the ſheriff takes the goods of a bankrupt in execu-- 


tion, though it be before the commiſſion taken out, yet 
it ſeems that commiſſioners may ſell them if it be executed 
after the party became bankrupt. Freem. 397. Keb. 930. 
2 Keb, 34. 

On motion for money out of court, brought in by the 
theriff on a _wvend, exp:nas, tele beſore, but aſter a com- 
miſſion of bankruptcy taken out, the court ſaid, that un- 
'els the goods were ſeized before the party became a 
bankrupt, though they were ſeized before the te/fe of the 
commithon, yet the goods were bound by the bankruptcy. 
3 Keb. 480. | 

In a ſpecial verdi& in afſump/it, brought by an aſſignee 
of 2 commiſſion of bankrupts, the caſe was, T. obtained 
a Judgment againſt Z. for 400 /. and on the 19th of Fune 
brought a foo? Ffacias, which was delivered to the ſheriff 
the 30th of Fune in the morning ; and at night W. left 
his houſe, and became a bankrupt on the firſt of Oober 
following: the ſheriff levied of the goods of FY. to the 
value of 4600/1. and paid the ſame to T. and afterwards the 


commiſhoners aſſigned this money to the plaintiff, who | 


brought this ation againſt 7. It was held by all the 
Juſtices, that the aſſignment by the commiſhoners was 


890d, for the new ſtatute makes no difference in this 
Vo, Il. Ne 26, f 


were bound from the te/?e of the writ z but now they are 
bound from the delivery of them to the ſheriff, that is, 
they are ſo bound, that the bankrupt himſelf cannot difpoſs _ 
of them, but the commiſſioners may by the expreſs words 

of the ſtatute 21 Fac. c. 19. (ns execution thereof having 
been ſerved and executed), but then all the Judges (exeept 
Levinz, who. at laſt afſented) held clearly, that the com» 
miſhoners could not aſſign the money, for their power is 
only over the bankrupt's goods, but the money for which 
they were ſold was never the bankrupt's money, ' and fo 
no action would lie for it. 3 Lev. 69, 191; | 

When a judgment is once executed, ho goods are n 
cuſtodia legis, and ſhall not be taken away by any Ex- 
chequer proceſs, or aſſignment of commiſſioners of bank- 
—_ 3 Med. 336. Comb. 121, Show, 146. 2 Vent. 
169, 170. 

$hch things as the bankrupt himſelf diſpoſed of to the 
ſatisfaction of ſome of the creditors, after that he became a 
bankrupt, may be fold, for the ſtatute of 13 El:z. c. 7. is, 
that the commiſſioners muſt diſtribute to the creditors 
ſhare and ſhare alike, &c. and that every ſuch bargain, 
fale, &c. ſhall be good and effeCtual againſt the offenders 
and all perſons, &c and if the debtor, after he becomes 
a bankrupt, may prefer one creditor before another, it 
would be unreaſonable, and a great defe&t in the law, 
that, after he hath utterly diſcredited himſelf by becoming 
a bankrupt, the law ſhould entruſt him with the diſtri- 
bution of his goods. 2 Rep. 25, 26. CREE 

A debtor became a bankrupt, and, after a commiſſon 
awarded, he ſold part of his goods to one of his creditors 
in ſatisfaftion of part of his debt, and aſterwards the 
commiſſioners by indenture ſold thoſe goods jointly to the 
plaintifts, who were the other creditors; it was reſolved, 
that the ſale by the faid commiſſioners was good; for the 
intent of the ſtatutes is to relieve the creditors equally in 
diſtributicn of the bankrupt's eſtate, and that he himſelf 
cannot diſpoſe of his goods after the commiſſion awarded ; 
and if a creditor refuſes to come into the commiſſon, and 
the goods are ſold to others, it is likewiſe good. Mof. 594. 
2 Rep. 23. vee /iat. 5 Geo, 2. c. Jo. ſet. 24. under the 
fir fl diviſion of this title. | 

A legacy was given to A. before he became a bankrupt, 
for which he had a decree ; aflignees ſhalt have the bene- 
ht of the decree. 2 Vern. 432. | 

A legacy was left to a feme covert, and afterwards her 
huſband became a bankrupt; the commiſſioners aſſigned 
over the legacy, and then the bankrupt died ; decreed, 
that the wife ſurviving ſhould have the legacy. Cha. Pre, 
12I, y ' ; 

A man had deviſed lands which were in mortgage to- 
be ſold, and the ſurplus of the money to be paid to his 
daughter; the daughter married a man who ſoon after 
became a bankrupt, and the commiſſoners aſſigned this 
intereſt of the wife's ; the huſband died, and the afſignees 
brought this bill againſt the wife and truſtees. to have 
the land ſold, and the ſurplus of the maney paid to them ; 
and the court would not aſſiſt in ſtripping the wife (who 
was wholly unprovided for) of this intereſt, but diſmiſſed 
the bill at the Rolls. Eq. Ca. Abr. 54. 

And though it was objected, that the profits were for- 
feited by the at, which was to veſt the ſeparate right in the 
wife, viz. the bankruptcy; and when two rights concur, 
fortior eft diſp:ſitio Igis quam hominis ; yet the court com- 
pared it to the caſe of a leaſe, where the leſlee is reſtrained 
from aſſigning without conſent of the leſſor, and the aſf- 
fignment has always been held to be void ; the bill was 
diſmifſed with coſts, 2 Str. 947. 

Bond was given to the father-in-law of the future huſ- 
band for 5007. payable at a day certain, but not to be 
in ſuit but for ſecurity of the huſband, to be paid before 
other creditors, 'S 

Lord Chancellor : This is a fraudulent bond on the face 
of it, to diſappoint creditors. Sele&? Ca. in Ch. 46. 

Feme before marciage veſts her eſtate in truſtees fgr her 
ſeparate maintenance z her debts will not be diſcharged by 
the bankruptcy, nor her eſtate out of the reach of the 
creditors, but ſuch ſettlement or conveyance guoad the 
| creditors ſhall be deemed void and fraudulent ; per Parker 


41 Ch. J 
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Ch. J. in delivering the opinion of the court. 10 Jed, 
247. Will. Rep. 248. 


AM. a feme ſole, entered into a bond, and married 4. | 


who afterwards became a bankrupt ; it was reſolved by 


the court of K. B. that by the bankruptcy of the huſband, | 


the bond-debt of the wife is diſcharged, and alſo, the 
debts due to the wife, though unrecovered, are within 
the aCt of 4 Ann, cap. 17. to be aſſigned by the commil- 
foners of the bankruptcy. Mill, Rep. 249. 10 Med. 
160, 243» 


A feme ſole legatee of 10001. payable after the death | 


of the teſtator's wife, and at her age of twenty years, if 
ſhe ſhould live ſo long, at about eighteen years of age ; 
the aſſignees of the bankrupt's eſtate brought a bill claim- 
ing the 10007. which was decreed by Baron Price, in the 
abſence of Lord Ch. Cowper ;. but upon an appeal to Lord 
Chancellor, his Lordſhip declared, that the aſlignees 
were in no better condition than the bankrupt himſelf, 
and that had he ſued for the legacy, the court would 
oblige him to make a proviſion for the wife and children, 
and that ſo muſt the aſlignees, if they come here for equity. 
But as to the intereſt of the 1000Z that having been 
commonly allowed to be received by the bankrupt, ſo 
ought the aflignees to receive the ſaqe during his life, 
And if the bankrupt's wife ſhould die without iſſue, then 
the bankrupt would have been allowed to receive the 
whole money ; and therefore, in ſuch caſe, the aſlignees 


ſhould be allowed to receive it alſo, H/ill, Rep. 382, 383, 


4 

Feme ſole takes a mortgage for 800/. and marries B. 
a tradeſman, who becomes a bankrupt; the commiſſioners 
aſlign all his eſtate real and perſonal; B. dies, the wife 
claims the benefit of the mortgage, and brought her bill 
for that purpoſe, and to have the writings from the aſ- 
ſignees; the Maſter of the Rolls delivered his opinion 
ſolemnly, firſt ſor the wife, and afterwards for the al- 
ſiznees z but ſaid, that if there had been any articles before 
the marriage, purporting, that this money ſhould continue 
in the wiſe as her proviſion, or ſhould be aſſigned in truſt 
ſor her, this would have been a ſpecific lien upon the 
mortgage, and have preſerved it from the bankruptcy. 
And his honour the Maſter of the Rolls held, that if the 
alſiznees had in this caſe brought their bill againſt the 
widow, equity would hardly have lent any aſſiſtance againſt 
her, becauſe they claiming under the huſband, could be 
in no better plight than the huſband would have been, 
and had he ſued for the money, or prayed a forecloſure, 
equity would (probably) not have compelled the payment 
to him,. without his making ſome proviſion for his wife, 
or at leaſt, upon her application, the court might have 


prevented payment to him, unleſs he made ſome proviſion 


for her. Jill, Rep. 459. 

In an action of trover for certain South Sea bonds, 
the queſtion fell out upon the trial, whether, if a bank- 
rupt's wife employs another to buy bonds with the bank- 
rupt's money, and he accordingly does ſo, and delivers 
them to the wife, the aſſignees under the commiſhon may 


Come upon the buyer? Upon which queſtion the Lord 


Ch. ]. whom the cauſe was tried before, ordered the 
poten to be ſtayed ; and now the court ſeemed to be of an 
opinion, that the commiſhoners could not come upon the 
buyer, for they ſaid if they could it wbuld be of dan- 
gerous conſequence, becauſe he only aCts as an agent or 
ſervant to the other ; however it ſtood over. Barnard. 
Rep. 77, 118. 

An eſtate was deviſed to be fold, and the monies ariſ- 
ing by ſuch ſale to be divided among ſuch of the children 
of 4. as ſhould be living at A.'s deathz B. one of A.'s 
children, became bankrupt, and the commiſſioners aſ- 
Ggned over his eſtate, after which B. got his certificate 


allowed, and then 4. died ; decreed, that this ſhare of | bound according to the cuſtom of the city of London, and 


the money which on A.'s death belonged to B. ſhould be} 


'B.& N 


| ſhall be conſtrued in the moſt beneficial manner for eg 
ditors.” MW:l/. Rep. 385. . 


7. $S. by will gives to his daughter A. then wife of me 


' Beavis, his gold watch, jewels, china, and houſhold goods 
to be at her diſpoſal, and to do therewith as ſhe ſhall think 
fit ; teſtator dies ; Beavis becomes a bankrupt. Thig is , 
deviſe to the ſeparate: uſe of the feme, and not allignable 
by the commiſſioners of the bankrupts, &c, | 

A. caſe was cited before Lord Chancellor Cowper, viz, 
deviſe to feme covert for her uſe and benefit ; and helg 
that becauſe it was not for her feparate uſe, but onl for 
her uſe and benefit, it was the huſband*s ; but the Maſtes 
of the Rolls ſaid, he was much diflatisfied with that deter. 
mination, and here the intent appears to give it to the 
ſeparate uſe of the wife ; and a married woman could no! 
have, &c. to her own diſpoſal if in the power of the huf. 
band, and the things were proper for her ſeparate uſe, and 
decreed for the wite. 7 Yin. Abr. 95. pl. 43. 

Deviſe of 800-/. to be veſted in land for the benefit 
of the wife of F.S. for her life, and afterwards to hes 
children, and the intereſt of the money to go in the mean 
time to. ſuch perſon as would be intitled to receive the 
profits ; the huſband becomes bankrupt ; per car, 
This not being a truſt created by the huſband, nor any 
thing carved out of his eſtate, but given by a relation of 
the wife's, and intended for her maintenance, it is noz 
liable to the creditors of the huſband, and decreed the in-. 
tereſt to be paid to the truſtee to be laid out in land, and 
ſettled according to the will. 2 Fern. 96. 

A. a trader, on marriage, gives bond to a truſtee to 
leave his wife worth 500 /. or a third part of his perſonal 
eſtate, at her eleCtion ; 4. becomes a bankrupt ; decreed, 
that the wife ſhould come in as a creditor on the 50014. and 
what ſhould be paid in reſpeCt thereof to be put out at in- 
tereſt, and received by the creditors during the life of the 
huſband ; and if the wife ſurvived, then the money to be 
paid to her. 2 Vern. 662. 2 Will, Rep. 298. | 

But where a bond was given by the huſband for pay- 
ment of a ſum of money to his wife, in caſe ſhe ſurvived 
him, and the huſband after became a bankrupt ; Lord 
Ch. King held, that no part of the eſtate ſhould be de- 
ferred from being diſtributed within eighteen months, eſ- 
pecially here being neither debitum in preſentt, and perhaps 
might never be debitum in futuro, for ſhe might die in 
her huſband*s life ;, beſides, after certificate allowed, ſhe 
. might trade again, and become ſolvent, and able to pay 
'the bond ; but though the debt was contingent when the 

obligor became bankrupt, yet if the contingency happened 
before the diſtribution made, then ſuch contingent credt- 
tor ſhall come in for his debt. Ex parte Caſwell, ex parts 
Cazalet, ex parte Bateman, 2 Ill, Rep, 497. 

So if ſuch contigency happened before the ſecond divt- 
dend made, the creditor ſhould come in for his propor- 
tion thereof, though after the firſt dividend. By Lord 
Ch. King. 2 Will. Rep. 499. | 

Lands deviſed to his daughter, being a feme covert, for 
her ſeparate uſe without appointing any truſtees, and 1t 
being expreſly declared to be excluſive of the huſband, 
ſhall not be ſubjeCt to the bankruptcy of the huſband, 
and decreed at the Rolls accordingly. 2 Jill. Rep. 3ibs 


I" 


I Q, | 
y One not in debt, nor then a trader, makes a. volun- 
tary ſettlement on a child, and afterwards becomes a tra- 
der, and a bankrupt ; this ſettlement is not liable to tne 
bankruptcy. 3 Hil. Rep. 298. 

A. came to town, and hired herſelf a ſervant to do all 
manner of work ; but it happened, that, after the ſpac® 
of a year or two, her maſter and miſtreſs (the girl being 
of a lively and acute capacity) made propoſal to take her 
| apprentice, which ſhe readily conſented to, and became 


in her faid apprenticeſhip, not only gained afull knowledg® 


paid to the commiſſioners, becauſe not only the latter ſta- f of her trade and dealing, but being induſtrious, got 3 


tutes relating to bankrupts mention the word (poſlibility) 


\ but alſo becauſe 13 Eliz, cap. 7. ſeft. 2. impowers the 


commiſſioners to aſhign all which the bankrupt might de- 
part with ; and here B. in the life-time of 4. might have 
releaſed this contingent intereſt ; beſides the 2s Fac. 
c, 19. enacts, ** that te ſtatutes relating to bankrupts 


ſmall ſum of money to trade withal, and ſuch a credit 
and reputation among the merchants her maſter and mM!” 
ſtreſs deait with, that ſhe was reſolved (being encourage 

by them) to ſet uP and carry on a trade for herſelf ; 9% 
firſt of all marries one B. a cheeſemonger, who for ſome 


bn — 


time carried on the trade ſeparate from her, and we bot 


BB: .A-N 
trade of ſelling filk, alamodes, ſeparate from him ſhe 


ves, and gets money apace ; he breaks or fails z where- 
ny as aan; that he ſhould be content to be main- 


tained out of the profits of her trade like a gentleman, | 


rovided he would leave her to trade by herſelf, and not 
:ntermeddle with the ſame; this was mutually agreed upon; 
the ſaid A. for ſeveral years carried on the filk trade in 
her own name, and as a free trader bought and ſold the 
Glks aforeſaid in her own name, till ſuch time as ſhe fell 
under a delirium or melancholy madneſs, whereupon B. 
began to inſpeCt into the management of the affairs, and 
to caſt up the accounts in the books, upon which he finds 
himſelf in money, ſtock, trade, and good debts worth 
80001. at leaſt; he thereupon reſolves (having put his 
wife into a madhouſe) to leave off the trade, he not _un- 
derſtanding it, to a brother-in-law, by marriage of his 
wife's filter, which he accordingly did ; and after having 
got a ſum for the goods of the houſe and trade, and got 
into his hands the monies, plate, and other things of va- 
Jue, beſides moſt part of the debts that were out, re- 
tires into the country, and there purchaſes 200 /. per an- 
num or thereabouts, letting his wife remain in a mad- 
houſe, or ſome ſuch place, ſeveral years ; at length: being 
informed that ſhe was pretty well recovered, by perſua- 
fion of his friends takes her home to his country feat, and 
uſed her ſo indifferently that ſhe comes up to London, and 
falls a trading again, and had again good bufineſs and 
good credit, till ſuch time as B. puts A. into the Ga- 
zette, and publicly forbids all perſons to give her any 
credit, notwithſtanding which ſhe had conſiderable deal- 
ings, and great credit given her, though a feme covert, as 
a free and ſeparate trader, till at length, through ſome 
loſſes and croſſes in trade, one D. a creditor, cauſes her 
to be arreſted for 4001. and notwithſtanding two or three 
habeas corpus*s brought to remove the ſaid cauſe into the 
court of King's Bench, D. the plaintiff, attends with his 
counſel the court of King's Bench thereon, and inſiſts on 
the cauſe being tried in the city, according to the cuſtom 
thereof, as a free and ſeparate trader; the court of King's 
Bench being pitifully inclined to help her if they could, 
orders the city records to be produced, which were ac- 
cordingly produced ; then the court told A. that they 
could not help her, the cauſe muſt be tried according to 
- ancient cuſtom in the city, as in ſuch caſes are uſual, 
but would not admit the plaintiff to retard the trial ; the 
plaintiff obtains judgment, and charges A. in execution, 
thereon A. brings her habeas corpus to turn herſelf over to 
the Fleet priſon, and there lies charged in execution at the 
ſuit of the ſaid D. for 400 /. 

9. A. having many conſiderable- debts abroad due to 
her on account of ſuch trading, if ſhe may not ſue for 
the recovery of them in her own name, to her own pro- 
per uſe, for and towards paying and ſatisfying her credi- 
tors their ſeveral juſt debts,  chough her huſband B. op- 
poſe it, and will not ſuffer her to make uſe of his name, 
teving diſcharged ſeveral aQtions brought by A. on that 
. Atcount ? | | et 

A. T am of opinion the wife, by a bill in Chancery 
againſt her huſband, may have relief againſt him, and he 
will be decreed to let his name be uſed to get in her 
on by the cuſtom of London, contrafted in her ſeparate 
trade, | | 

Quere, If the creditors of the ſaid 4. may not take out 
a ſtatute of bankruptcy againſt the ſaid A. ſo charged in 
execution as a free trader, though a feme covert, and by 
that means recover what debts are due to her and 
ſolvent ? b 

4. I am of opinion ſuch commiſſion may be ſued out, 
but the other method propoſed I apprehend will be beft, 
and they may be partakers with the wife againſt the 
luſband, —# | 
- Whether ſuch ſtatute, if ſo obtained, will not af- 
{ef her huſband B.'s eſtate, ſhe baving formerly by ſuch 
trade and dealings acquired the money that purchaſed the 
aid eſtate ? 

4. 1 apprehend it may.” | 

Edward Northy, [ Attorney-General to Ducen Anne. ] 
| ſend goods to B. and, before they are paid for, B. 
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goods to a faQtor to diſpoſe of, to my-uſe, and he becomes 
a bankrupt, they are not liable to the debt of ſuch banks 
rupt. . 3 Will. 185. 
f an obligation be taken in the name of another to 
the uſe of a bankrupt, the commiſſioners may well aſſign 
that, unleſs the other party hath of his own money paid 
and fatisfied debts due by the bankrupt, in conſideration 
of that alſo; creditors within 13 Eliz, c. 7.” are intended: 
for merchandizes, &c. and not creditors upon counter= 
bonds z and the commſlioners ſhall judge of ' that, for if 
they make an aſſignment to ſuch creditors, ſuch allega- 
tions afterwards come too late, for the ſtatute veſts the 
thing aſſigned in the party to whom, &c. Noy 142. 

A leffor and lefſee for years, the leflor covenants with 
the lefſee and his aſſigns to renew, then the leflee be- 
comes bankrupt, and commiſſioners of bankrupts aſſign 
this covenant ; the aſſignee m_ this bill to have the 
defendant, the leſſor, renew to him ; the caſe was re- 
ferred to J/yndham J. and Baron Turner, and they certi- 
fied the plaintiff ought not to be relieved, and ſo he was 
diſmifled. Ch. Ca. 17, 18. | 

A. mortgaged lands, and afterwards became a bank- 
rupt, the title of the mortgagee ſhall not be impeached by 
the commiſſioners or aſſignees of the ſtatute of bank- 
ruptcy. Finch's Rep. 466, 467. . 

It has been ruled in Chancery, that the commiſſioners 
may aſſign an equity of redemption of a mortgage, but 
guere, for it ſeems tobe againſt the ſtatute, which enti- 
tles them to the benefit of a condition that is performed, 
and not forfeited. Nelſ. Chan. Rep.-102. 

A trader- in "London having money of F. S. (who re- 
ſided in Holland) in his hands, bought S. 8. ſtock as 
factor for F. $S. and took the ſtock in his own name, but 
entered it in his account-book as bought for F. S. after 
which the trader became bankrupt ; determined by the 
Lord Parker, that the truſt ſtock was not liable to the 
bankruptcy, and ſaid it would leſſen the credit of the 
nation to make ſuch a conſtruction. Ex parte Chien, 
3 Will. 187. | 

Commitllioners of bankrupt of one S. aſſign a bond of 
80 /. which was made to one //. who was former huſ- 
band to the wife of $S. and to whom ſhe was executrix j 
and held per cur. that they could not aſſign any thing but 
what the bankrupt had in his own right. The power the. 
huſband 'had of diſpoſing of it does not make it his till 
he has diſpoſed of it. 11 Med. 138. 

A. was aſſignee of a commiſſion of bankrupcy iſſued 
out againſt one Boſtwil, who had contrafted with the de- 
fendant for goods to the- value of 244 /. but not having” 
ready money to pay for them, offered to mortgage to him 
an eſtate he had in poſſeſſion, as a cri for the money, 
and for that purpoſe left with defendant the title deeds to. 
get the aſſhgnment drawn; defendant carried the deeds to 
an attorney to draw the aſhgnment, who died without 
doing it; after that he carried- them- to a ſcrivener ; but 
before the aſſignment was perſefted, Bofwil became a 
bankrupt ; A. now brought his bill to have the deeds de- 
livered up for the ſelling of the eſtate to ſatisfy the credi- 
tors ; defendant's counfel urged, that this was more than 
a pledge of the deeds, for that an aſſignment was intended 
to be made; that if it had been made the court would 
not have taken it from him without payment of the mo- 
ney ; but its not being made was owing to the death of 
the attorney, which was an accident, and this court 
often relieves againſt accidents; and therefore the deeds 
ought not to be delivered up without payment of the 
money. The court decreed the deeds to be brought before 
the maſter, and to be delivered by ſchedule to the plain- 
| tiff, But, note, no reaſon was given for this decree. Cha. 

Prec. 375. | vents | 
' The father on the ſon's marriage ſettles land on him- 
ſelf for life, remainder on his ſon- for life, &c. and co- 
venants, during his own life, to pay the ſon 15 /. 
a=year ; the ſon becomes a bankrupt ; the plaintiff, as aſ- 
ſGignee, brings a bill againſt the father, to have the be- 
nefit of. this agreement, and to compel the payment of 
the annuity ; but per cur, an aſſignee under a ſtatute is 
not entitled to have the performance of an agreement 


dies inſolvent, I cannot have them again ; but if I ſend; 
[3 INS 


j 


made with the bankrupt. 2 Fern, 194+ ; 
Fes . A. 
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A. puts out 1000 /. at intereſt to the Ea/- India com- 
pany, and takes bond for it in the name of 7. 8. his 
wife's relation, and afterwards A. is a bankrupt ; F. S- 
is ſummoned before the commiſlioners ; but before his 
examination tells the company, that the money was not 
his, but that they ſhould pay it to the perſon as ſhould 
bring the bond ; accordingly A.'s wife brought the bond, 
and received the money ; the court will not inforce PF. S. 
to pay the money. Pre. Ch. 18. 

A. was indebted to B. and A. and B. became bound 
for this money to M7. L. in truſt for the bankrupt, a 
commiſſion iſſued, and this debt was aſſigned to a credi- 
tor ; A, L. died, and his executors releaſed his debt ; and 
adjudged, that it lies becauſe the intereſt of this debt was 
trimsferred to the creditor, by the ſtatute 21 Fac. c. 19. 
the bond being made- to the uſe of the bankrupt, and 
therefore the releaſe afterwards was no bar; and ſo the 


bankrupt's being bound was not material, the bond being 


in truſt for him. Palm. 505, 

_ C. poſſeſſed of a leaſe for years, contracted with the 
committee of the company for a new leaſe, and paid part of 
the fine, and by C.'s conſent a new leaſe was made to Md. 
by the company, and to him executed, and C. was at the 
time of treaty a bankrupt ; the queſtion was, whether 
the commiſhoners could aflign the leaſe to the prejudice 
of M. and Drake's caſe was cited ; the Lord Keeper or- 
dered, that the plea and demurrer be ouſted, and the be- 
nefit thereof faved till the hearing, and he doubted of the 
leaſe ;' there were other matters for the benefit of . alſo 
in the plea. 2 Ch. Caf. 196. h 

T'wo joint traders, one of them became bankrupt ; per 
Halt Ch. ]J. The commiſhoners cannot meddle with the 
intereſt of the other, for it is not affeCted by the bank- 
ruptcy of his companion. 3 Salk. 61. 

It there be ſeveral joint traders, payment to one of 
them- is payment to all ; ſo if they all, except him to 
whom the payment was made, were bankrupts, the pay- 
ment is only unavoidable as to his proportion. . At nf 
prius. 12 Med. 447. | 

And if there be four partners, whereof three are bank- 
rupts, and their ſhares aſſigned, and a payment was made 
to him that was no bankrupt, it is a payment to all the 
aſlignees, for now they are all partners. 12 Aded. 447. 

If a bankrupt be outlawed after he committed an act of 
bankruptcy, and upon the outlawry the King leaſes the 
profits of his lands, and grants his chattles, and after a 
commiſhon of bankruptcy is taken out, this will not de- 
feat the intereſt which the creditors have by the bank- 
ruptcy in his eſtate. Salk. 108. 

Sale of goods by a bankrupt, after an aCt of bankruptcy, 
is not merely void ; the eontract is good between the par- 
ties, but it may be avoided, or not avoided, by the com 


miſſioaers, or aſſignees, at pleaſure, therefore they may 


either bring trover for the goods, as ſuppoſing the contraCt 
to be void, or may bring debt, or a//umpfit, for the wlue, 
which affirms the contratt. 3 Salk. 59. | 

A. living in a remote part of England from B. and 
having dealings with him, ſends him a quantity of goods ; 
B. apprehenſive he ſhould ſoon be a bankrupt, and not 
thinking it reaſonable that theſe goods ſhould go to the 
payment of other creditors, delivers a quantity of goods, 


" which were moſtly the very ſame that were ſent him, to 


C. for the uſe of A. after that, but before A.'s acceptance 
of them, B. breaks ; the queſtion was, whether the de 
livery of theſe goods to C. for the uſe of A. did not veſt 
the property of them in 4. ſo. abſolutely as to put them 
out of the diſpoſal of the commiſtioners of bankruptcy ; 
and upon this appearing by evidence at the trial to be the 
caſe, it was ſtated by the direQtion of Parker Ch. ]. 
who tried the cauſe, for the opinion of the court, who all 
delivered their opinion fertatim this term, that the pro- 
perty of the goods were fo veſted in A. by the delivery 
of the goods to C, for his uſe, that they were not ſubject 
to the diſpoſal of the commiſhoners. 10 Md. 4.32. Stra. 
i6s. 

Three commiſlianers of. bankruptcy appoint a dividend 
to be made of the banxrupr's eſtate, a creditor under the 
commithon neglects to receive of the afſignees his pro- 


J 


portion of that dividend, the aſlignees afterwards break { who gave them an equal truſt, and can have them change*; 


35 


and run away with the dividend that was in their has; 
the creditor ſhall not. be allowed to come upon the bank. 
rupt's eſtate for that money, but muſt take his remedy 
againſt the afſignees as well as he can. Cited by Lorg 

bancellor Hardwicke as a caſe that bad been put ; but his 
Lordſhip faid, that caſe wholly depends upon the deed 
diſtribution made by the commiſſioners aſcertaining the 
dividend ; for it no ſuch deed of diſtiibuticn had been 
made, the creditor would have been allowed to have come - 
upon the bankrupt's eſtatey ar.d would not have becn cor. 
fined to have taken his remedy againſt the allignees, 
Barnard. Chan. Rep. 419, 420. 

H. and other the plaintiffs are creditors of a bankrupt, 
but H. the plaintiff was the principal creditor, anc they 
all complained againſt the defendants, who were allignecy 
of the commiſſioners, for that they have recovered judy. 
ment for 3311/7. of the bankrupt's eſtate in the faid 12's 
hands, whereas the ſaid bankrupt was indebted to him in 
700 /. and that H. and ſome other of the creditors, ire 
willing to take their proportion of the ſaid 331 /. whoſc 
debts are now in danger of being loſt, if the whole 
ſhould be received by the defendant X. and others, af. 
lignees, &'c. who had obtained the ſaid judgment, and 
therefore they exhibited a bill for relief: the defendants 
demurred, for that there is no equity in the bill to 
change the law, by which the aſſignees are enabled to re. 
cover the bankrupt's eſtate; and there is no particular 
charge in the bill that makes the demands of the aſlignees 
unreaſonable ; the court decreed, that 7. ſhould prove his 
debt before the commiſſioners, and pay to the defendants 
their proportion of the $31 l. and coſts, and to be diſtri- 
buted to them reſpeCtively. Finch Rep. 264, 265. 

A commiſhon of bankrupt was taken out againſt 
IYatſon; the commiſſoners find him a bankrupt; aſlignees 
were choſen, and a dividend made ; afterwards ſeveral 


other effects of the bankrupt came to their hands ; the cre- 


ditors petitioned that the aſhgnees might account, and 
make a new dividend ; and accordingly the commilſlioners 
took the account, and certified that Green, Hall, and 
Aires, were the ailignees ; that Green did not appear, and 
{o no. account was taken as to. him, but only from the 
other two ; that Green had received ſeveral ſums of money, 
and whether the other two aſllignees ſhould be charged 
with his receipts, they ſubmitted to the judgment of the 
court ; and the aſlignces ſold a real eſtate of the bankrupt; 
that Aires received part of the purchaſe money, and let 
Green have 67 l. of it, and they likewiſe ſubmit whether 
Aires ſhould be chargeable with this ſum? and it ſeems 
reaſonable, that all the aſſignees ſhould be anſwerable for 
the effeQts come to any of their hands, for all were truſted 
by the creditors, and the commiſhoners veited the effects 
in all jointly, and it was upon their joint credit that they 
were intruſted by the creditors, and it was only for their 
own eaſe and convenience that they let one another receive 
the effets. As to the 67/. it is plain, that Aires mull 
be accountable for it ; he admits in his own athdavit, that 
on his receiving 2201. reſidue of the purchaſe-money, 
upon Green's defire he let him have 67 /, to lend to ſome 
of the creditors; he admits then that he received the 
money, and therefore he is accountable to the creditors 
for it, he having paid it over to another aflignee, not tor 
the proper purpoſe, but to lend over; and he trulted 
Green with this ſum, for he ſwears he lent it him upon 
his own credit, and becauſe he thought him a ſubſtantial 
perſon; and your Lordſhip adjudged in the caſe of £4 
and Wreath, that if one executor pays over to another 
executor money of the teftator he has received, this {hall 
not diſcharge him of it; and in the caſe of Stanly and 
Dar rington, the Maiter of the Rolls was of the lame 
opinion, it coming before him in judgment on the Maſter's 
ſpecial report in 1727. 

Where money is paid to one aflignee, the other {ball 
not be anſwerable z for ſince an executor or truſtee for 
payment of debts ſhall anſwer for no more than he himſelf 
received, neither ſhall an” aſſignee; for executors 9 
truſtees for payment of debts are forced upon the credi- 
tors, it is not in their power to change them ; but the 
aſſignees or truſtees choſen by the creci.ors themſel'e*» 


B a N 


and the afſignees expreſsly covenant to anſwer only ſe 


- 
% 
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verally, Nor is Aires to be charged with the 67. all the So þ 5 
aſſignees ſell the eſtate, and: Aires aid Green came to the Bar nard. 


in eaſe of bankruptcy it was 6tice held, thit 


place appointed to receive . the purchaſe-money ; but | no trover lay but on ſpeciality, ſhewing the bailtntnt be: 


{ires is there firſt, and receives the money, and whilſt be | fore and converſion meſite, 
:3 counting it over, Grem comes in and defires to have | lie Y 4 per car. 


et it it bas been ſince held to 
eb. 294.-pd. 22, "— 


3 | 
671,0f it ; if Green had received this 69 4. and Aires only ere a perſon makes payment of a debt toYcreditoft, 
the reſt, without doubt he ſhould not anſwer for itz and] foon after he becomes « bankrupt, and the creditor hay _ 


as Green came before the meeting was over, it ought to 


be | no notice of the bankruptcy at" the time he received" thy 


conſidered as if it had been originally received by Green, | money, the affignees under the cottimiſficti thall not be 


and as if Aires had never received its 


Lord Chancellor King : It would be of rery 7 ecu. 
rge 


quence, if a- ſolvent aſhgnee might diſcharge himſelf, by 


paying money over to an inſolvent one y he ought to have | contra, but'as a tort,  Biynard. 


allowed to recover the 1 hn again ir ati indebiraths 

efſumpſit, but only in an aCtion of trover, and the reaſon ts 

that they cannot infiſt upon -nting (hy mc ig by way 6f 
. Rep. 207. 


the money when he received it; and therefore Mr. | Sale of goods Y n bankrupt after an a@ of bankruptcy 
i 


Aires muſt account for the 67 /, but neither he nor Mr. 


is not merely void, the coritratt is fbod between the pat- 


Hall are to be charged with what Mr. Green received. | ties; but it may be avoided by the commiſfioners or 


Mof. 35- 


aſſignees at pleaſure ; therefore they may ithet _ 


7 vitualler, was greatly indebted to M. his brewer, | trover for the s, as ſuppoſing the contract may 


and quitted that trade, and turned ing-keeper, and bor- 


void, or may bring debt ot afſumpfit for the value, which 


rowed money of YN. his landlord, to buy goods to furniſh | affirms the contract. 4 Salk. 59. p1.'2; 


his bouſe, and fot ſecurity thereof made a bill of ſale to 


AQtion by the plaintiff as affignee under a commiſſion 


N. but kept the poſſeſſion of them ; afterwards Y. became | of bankruptcy, and the declaration was, that the defen- 


farther indebted to M. for drink delivered after his be- 
coming inn-keeper ; but not able to go on with his trade, 


dant was indebted to the batikrupt, and being ſo indebted 
he promiſed to pay to the bankrupt, bat throughont the 


he agrees with V. to give him ſecurity by a new bill of | whole declaration there was no «fſumpſit to the plaintiff 


fale of the ſame and other goods ; but before the execu- 


the aſſignee. ; 


tion, 1. by contrivance with Af. commits an a& of | On demurrer it was infifted on by the defendant, that 
bankruptcy, and N. not knowing of the trick, accepts | the ſtatute had transferred the promiſe to the aſfignee, and 
a new bill of ſale, 4. ſues ,out a commiſſion, and gets | that a promiſe before made to the bankrupt, was after- 


an aſſignment, and brought trover for theſe goods. ot: 


wards, in* point 6f law, a promiſe to the affignee, and 


Ch. J. held, quod nullus dedixit, that if theſe goods of | ought to have been declared on as fuch. 


W. had been aſſigned to any other creditor, the keeping 


ed per curiam, Whit reaſon is there to differ this from 


poſſeſhon of them had made the bill of ſale fraudalent as | the common caſe of an a&tion by an executor, where 
to the other creditors ; but fince the original agreement | you always declare on a protniſe to the teftator, and yet 
was as here, and ſo honeſtly and really made for ſecuring | the promiſe is as ſtrongly transferred to the executor as it 
the defendant's money lent to /F. for the ſaid purpoſe, | is here to the aſſignee. Stra. 697. 


the agreement was good and honeſt. - Ld, Raym. 286. 
A. being aſſignee under a commiſhon of bankruptcy, 
and dying indebted by bond, &:. the creditors of the 


Satur, a bankrupt, at the time of his going off left 
fome plate with his wife, who, in ordef to raife mon 
upon 1t, delivered it to her ſervant, who went along wit 


bankrupt petitioned, that the adminiſtrator of the aſſignee | the defendant to the door of Mr. Whodward, a banker, . 


might account before the commiſſoners, ſuggeſting that | and there the defendant took the plate into his hands, 
the adminiſtratrix had confeſſed that ſhe believe her | and went-into the ſhop and pawned it in his own name, 
inteſtate, the affignee, kept the bankrupt's money in a ſe- | gave his own note to repay the money, aud immediately 
parate bag, with a note in it, ſhewing it to be fuch. But| upon receipt of it went back to the bankrupt's wife; and 
the adminiſtratrix denying this upon oath, and that ſhe | delivered the money to her. And in trover for the plate, 


did not believe the fact to be fo, and likewiſe ſwearing 
that teſtator died indebted by ſpecialty ſeverat thoufand 


the jury (conſidering the defendant afted only as a friend, 
and that it would' be hard to puniſh him) fonnd @ verdi&t 


pounds beyond all his aflets; whereupon Lord C. King | for the defendant ; but upon application to the court, a 


ordered the petition of the new aſhgnees to be diſmifſed, 
and direted them to bring their bill, 2 FH. Rep. 546. 
Aſlignees may ſue aCtions in their own names for the 


new trial was granted, upon the foot of its being an aQual 
converſion in the defendant, notwithſtanding he did not 
apply the money to his own uſe, and upon a ſecond trial 


dcbts due to the bankrupt, for they are transferred by aQ | the plaintiff obtained! a verdi& "ſor "the value of the 


of parliament, but yet is not a debt upon record; but 


ate, 


as in debt upon contract defendant might have wagtd his | N. B. A difficulty arofe upon the mation for a riew 
law againſt the bankrupt, fo he may #gainſt the aflignees.| trial, which was this ; there were other things beſides 


Cre. Jac. IO5. , 


plate in the declaration, and' as to them the. verdi& for 


Debt againſt adminiſtrator, and declared, that the in- | the defendant was right ; and yet z new trial muſt be 


teltate was indebted to F. 8. 1201. for wares fold, and | granted upon the whole ;| but upon 
that F. 8. became a bankrupt, and was fo adjudged by | court held, that could be no reaſon to 
the commiſſioners, and this debt was aſſigned to the plain- 


uſt being a creditor ; it was inſiſted, that by the affign- 


Mmfideration the 
2 new trial; 
for if the merits as to thoſe other things, ' were with the 
defendant, it would be ſound' for him as' jo' them. But 


P VE 


ment, this is now guaſt a debt on record, and the -plain- | it was agreed on'all hands, that if one defendant be ac- 
tiff enabled to this {uit by a&t of parliament, and that | quitted,” and another found guilty, that defendant can 
ley gager lies not ; but reſolved, the ation did not lie; | have no new trial. 2 Stra. 813. | 

for that debt upon a ſingle contraCt lies not againſt an | Trover by the plaintiff, as adminiftratrix of William 
executor or adminiſtrator ; and that the aſſignment by the | /F7{/or,, the aſſignee of the effets of Edward Poulter, a 
commiſſioners of bankrupts did not alter the law, but | bankrupt, for ready money, a4 damnum 600 t Upon 
that againſt an aſſignee wager of law didlic z adjudged | Not guilty, ' a ſpecial cafe was made fot the opinion of the 


for the defendant. Cro. Car. 187. 


court. ' 


Notice of the aſignment of the debt is not neceffary to']” That Edward Pouiter or the ſeventh of May, 1724, 
be given to the debtor, - before ation brought by the af- | became a bankrupt, and = commiſſion iſfueq againſt him 


benees for the debt.  Litw: 456. 


| the third of Augufl following, by virtue of. which he was 


In ſpecial aCtion on the caſe brought by the plaintiff as | declared a bankrupt, and the plaintiff's inteſtate choſen 
yay of the commiſſioners of bankrupts, te need not aſlignee, and had an aſſignment. 


v how the perſon became bankrupt. Garth. 29. 


That on the. fixteenth of Fune, 1724, the bankrupt's 


het! an a&ion' is brooght by an ' aſſignee under' a | wife brought to the deferidant 3082 /: 35. 11 4. of the 
commiſhon of bankruptcy, it' need” not be ſet forth in | bankrupt's money, and hap the defendant yo buy _ 


Vor. L N* 26; 


 prius. 12 Med. 447. 
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A. puts out 1000 /. at intereſt to the Ea/t- India com- 
pany, and takes bond for it in the name of F. 8. his 
wife's relation, and afterwards A. is a bankrupt ; F. S- 
is ſummoned before the commiſſioners ; but before his 
examination tells the company, that the money was not 
his, but that they ſhould pay it to the perſon as ſhould 
bring the bond ; accordingly A.'s wite brought the bond, 
and received the money ; the court will not-inforce 7. 9. 
to pay the money. Pre. Ch. 18. 

A. was indebted to B. and A. and B. became bound 
for this money to 7. L. in truſt for the bankrupt, a 
commiſiion iſſued, and this debt was aſſigned to a credi- 
tor; A, L. died, and his executors relealed his. debt ; and 
adjudged, that it lies becauſe the intereſt of this debt was 
transferred to the creditor, by the ſtatute 21 Fac. c. 19. 
the bond being made- to the uſe of the bankrupt, and 
therefore the releaſe afterwards was no bar; and ſo the 
bankrupt's being bound was not material, the bond being 
in truſt for him. Palm. 505, 

C. poſſeſſed of a leaſe for years, contracted with the 
committee of the company for a new leaſe, and paid part of 
the fine, and by C.'s conſent a new leaſe was made to A. 
by the company, and to him executed, and C'. was at the 
time of treaty a bankrupt ; the queſhion was, whether 
the commiſſioners could aflign the leaſe to the prejudice 
of M1. and Drake's caſe was cited ; the Lord Keeper or- 
dered, that the plea and demurrer be ouſted, and the be- 
nefit thereof faved till the hearing, and he doubted of the 
leaſe ; there were other matters for the beneft of 7. alſo 
in the plea. 2 Ch. Caf. 196. 

T wo joint traders, one of them became bankrupt ; per 
Hezlt Ch. J. The commiſhoners cannot meddle with the 
intereſt of the other, for it is not affected by the bank- 
ruptcy of his companion. 3 Salk. 61. 

If there be ſeveral joint traders, payment to one of 
them is payment to all ; ſo if they all, except him to 
whom the payment was made, were bankrupts, the pay- 
ment is only unavoidable as to his proportion. At 

And if there be four partners, whereof three are bank- 
Tupts, and their ſhares aſſigned, and a payment was made 
to him that was no bankrupt, it is a payment to all the 
aſhgnees, for now they are all partners. 12 44d. 447. 

If a bankrupt be outlawed after he committed an act of 
bankruptcy, and upon the outlawry the King leafes the 
profits of his lands, and grants his chattles, and after a 
commiſhon of bankruptcy is taken out, this will not de- 
feat the intereſt which the creditors have by the bank- 
ruptcy in his eſtate. Sa/k. 108. 

Sale of goods by a bankrupt, after an aCt of bankruptcy, 
is not merely void ; the eontract is good between the par- 
ties, but it may be avoided, or not avoided, by the com 
miſhoners, or aſſignees, at pleaſure, therefore they may 
either bring trover for the goods, as ſuppoſing the contraCt 
to be void, or may bring debt, or a//ump/it, for the wilue, 
which affirms the contratt. 3 Salk. 5g. | 

A. living in a remote part of England from B. and 
having dealings with him, ſends him a quantity of goods ; 
B. apprehenſive he ſhould ſoon be a bankrupt, and not 
thinking it reaſonable that theſe goods ſhould go to the 
payment of other creditors, delivers a quantity of goods, 


" which were moſtly the very ſame that were ſent him, to 


C. for the uſe of A. after that, but before A.'s acceptance 
of them, B. breaks ; the queſtion was, whether the de 
livery of theſe goods to C. for the uſe of 4. did not veſt 


out of the diſpoſal of the commiſtoners of bankruptcy ; 
and upon this appearing by evidence at the trial to be the 
caſe, it was ſtated by the direction of Parker Ch. ]. 
who tried the cauſe, for the opinion of the court, who all 
delivered their opinion ſeriatim this term, that the pro- 
perty of the goods were ſo veſted in A. by the delivery 
of the goods to C, for his uſe, that they were not ſubject 
to the diſpoſal of the commiſſoners. 10 Md. 432. Stra. 
i6s. 

Three commiſſioners of bankruptcy appoint a dividend 
to be made of the bankrupr's eſtate, a creditor under the 
commilſon negleCs to receive of the aflignees his pro- 


portion of that dividend, the aſſignees afterwards break | 


Q | 
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and run away with the dividend that was in their hands; 
the creditor ſhall not be allowed to come upon the bank. 
rupt's eſtate for that money, but muſt take his remeg 
againſt the afſignees as well as he can. Cited by Lyq 

bancellor Hardwicke as a caſe that had been put ; but his 
Lordſhip ſaid, that caſe wholly depends upon the deed 
diſtribution made by the commiſſioners aſcertaining the 
dividend ; for it no ſuch deed of Giitributicn had been 
made, the creditor would have been allowed to have come - 
upon the bankrupt's eſtatey ar.d would not have ben cr; 
fined to have taken his remedy againſt the allignze,, 
Barnard. Chan. Rep. 419, 420. 

A. and other the plaintitts are creditors of a bankrupe, 
but H. the plaintiff was the principal creditor, and they 
all complained againſt the defendants, who were ailiznezs 
of the commiſſioners, for that they have recovcred judy. 
ment for 3311. of the bankrupt's eſtate in the ſaid 17', 
hands, whereas the ſaid bankrupt was indebted to kim in 
700 /. and that H. and fome other of the credgitors, gre 
willing to take their proportion of the ſaid 331 1, whoſc 
debts are now in danger of being loſt, it the whole 
ſhould be received by the defendant XK. and others, at- 
ſignees, &c. who had obtained the ſaid judgment, and 
therefore they -exhibited a bill for relief: the defendants 
demurred, for that there is no equity in the bill to 
change the law, by which the aſhignees are enabled to re- 
cover the bankrupt's eſtate; and there is no particular 
charge in the bill that makes the demands of the aſlipnees 
unreaſonable ; the court decreed, that 7. ſhould prove his 
debt before the commiſſioners, and pay to the defendants 
their proportion of the 331 {. and coſts, and to be Giltri- 
buted to them reſpeCtively. Finch Rep. 264, 265. 

A commiſſion of bankrupt was taken out againſt 
I/atſon; the commiſſhoners find him a bankrupt; aſſignees 
were choſen, and a dividend made ; aſterwards ſeveral 


Other effects of the bankrupt came to their hands ; the cre- 


ditors petitioned that the aſſignees might account, and 
make a new dividend ; and accordinely the commiſſioners 
took the account, and certified that Greer, Ha!l, and 
Aires, were the ailignees ; that Green did not appear, and 
ſo no account was taken as to. him, but only from the 
other two ; that Green had received ſeveral ſums of money, 
and whether the other two alhlignees ſhould be charged 
with his receipts, they ſubmitted to the judgment of the 
court ; and the aſlignees fold a real eſtate of the bankrujt; 
that Aires received part of the purchaſe money, an let 
Green have 67 |, of it, and they likewiſe ſubmit whether - 


Aires ſhould be chargeable with this ſum? and it ſeems 


reaſonable, that all the aſſignees ſhould be anſwerable for 
the effects come to any of their hands, ſor all were truſted 
by the creditors, and the commiſhoners veited the effects 
in all jointly, and it was upon their joint credit that they 
were intruſted by the creditors, and it was only for their 
own eaſe and convenience that they let one another receive 
the effects. ' As to the 67/7. it is plain, that Aires mult 
be accountable for it ; he admits in his own athdavit, that 
on his receiving 220/. reſidue of the purchaſe-money, 
upon Green's delire he let him have 67 /, to lend to ſome 
of the creditors; he admits then that he received the 
money, and therefore he is accountable to the creditors 
for it, he having paid it over to another aſſignee, not tcr 
the proper purpoſe, but to lend over; and he trultcd 


Green with this ſum, for he ſwears he lent it him upot 


his own credit, and becauſe he thought him a ſubitantial 


| perſon ; and your Lordſhip adjudged in the caſe of £4 
the property of them in 4. ſo abſolutely as to put them | 


and J/roth, that if one executor pays over to another 
executor money of the teſtator he has received, this {all 
vot diſcharge him of it; and in the caſe of Stanly and 
Darrington, the Maiter of the Rolls was of the ſame 
opinion, it coming before him in judgment on the Maſter's 
ſpecial report in 1727. 

Where money is paid to one aflignee, the other ſhall 
not be anſwerable ; for ſince an executor or truſtee for 
payment of debts ſhall anſwer for no more than he himſcl 
received, neither ſhall an aſſignee; for executors 
truſtees for payment of debts are forced upon the credl- 
tors, it is not in their power to change them 3 but the 
aſhgnees or truſtees choſen by the crecz.ors themſelve*s 


who gave them an equal truſt, and can have them change®? 
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” 

« aſligenees expreſsly covenant to anſwer only fe 
a Nor is Mon to be charged with the 67 /. all the 
alſignees ſell the eſtate, and+ Hires and Green came to the 

lace appointed to receive . the purchaſe-money ; but 
Aires is there firſt, and receives the money, and whilſt he 
is counting it over, Green comes in and defires to have 
671. of it 3 if Green had received this 67 /. and Aires only 
the reſt, without doubt he ſhould not anſwer for it z and 
as Green came before the meeting was over, it ought to 
conſidered as if it had been originally received by Green, 
and as if Aires had never received it. 
Lord Chancellor King : It would be of very ill conſe- 
quence, if a- ſolvent aſhignee might diſcharge himſelf, by 
ying money over to an inſolvent one z he ought to have 
kept the money when he received it; and therefore Mr. 
fires muſt account for the 67 /, but neither he nor Mr. 


Hall are to be charged with what Mr. Green received. | 


of. 35: 
_s 35 iftualler, was greatly indebted to 2. his brewer, 
and quitted that trade, and turned ing-keeper, and bor- 
rowed money of N. his landlord, to buy to furniſh. 
his bouſe, and for ſecurity thereof made a bill of fale to 
N. but kept the poſſeſſion of them ; afterwards //. became 
farther indebted to M. for drink delivered after his be- 
coming inn-keeper ; but not able to go on with his trade, 
he agrees with V. to give him ſecurity by a new bill of 
fale of the ſame and other goods ; but before the execu- 
tion, //. by contrivance with Af. commits an at of 
bankruptcy, and N., not knowing of the trick, accepts 
a new bill of ſale, JZ. ſues out a commiſhon, and gets 
an aſſignment, and brought trover for theſe goods. Fol: 
Ch. J. held, quod nullus dedixit, that if theſe goods of 
I. had been aſſigned to any other creditor, the keeping 
poſſeſhon of them had made the bill of ſale fraudulent as 
to the other creditors ; but ſince the original agreement 
was as here, and ſo honeſtly and really made for fecuring 
the defendant's money lent to /F. for the ſaid purpoſe, 
the agreement was good and honeſt. Z4, Raym. 286. - 

A. being afſignee under a commiſhon of bankruptcy, 
and dying indebted by bond, &c. the creditors of the 
bankrupt petitioned, that the adminiſtrator of the aſſignee 
might account before the commiſhoners, ſuggeſting that 
the adminiſtratrix had confeſſed that ſhe believed her 
inteſtate, the affignee, kept the bankrupt's money in a ſe- 
parate bag, with a note in it, ſhewing it to be fuch. But 
the adminiſtratrix denying this upon oath, and that ſhe 
did not believe the fact to be ſo, and likewiſe ſwearing 
that teſtator died indebted by ſpecialty ſeverat thoufand 
pounds beyond all his affets; whereupon Lord C. King 
ordered the petition of the new afhignees to be diſmiſſed, 
and directed them to bring their bill. 2 H#/ll. Rep. 546. 

Aſſignees may ſue aCtions in their own names for the 
debts due to the bankrupt, for they are transferred by aft 
of parliament, but yet is not a debt upon record ; but 
as in debt upon contra defendant might have wagtd his 
law againſt the bankrupt, ſo he may againſt the aſlignees. 
Cro, Fac. 105. < 

Debt againſt adminiſtrator, and declared, that the in- 
teltate was indebted to F. $8. 1201. for wares fold, and 
that 7. 8. became a bankrupt, and was ſo adjudged by 
the commiſſioners, and this debt was aſſigned to the plain- 
uft being a creditor z it was infiſted, that by the aſlign- 
ment, this is now gaſe a debt-on record, and the 'plain- 
tiff enabled to this {uit by a&t of parliament, and that 
ley gager lies not ; but reſolved, the ation did not lie ; 


for that debt upon a fingle contraCt lies not againſt an | 


executor or adminiſtrator ; and that the aſſignment by the 
commiſſioners of bankrupts did not alter the law, but 
that againſt an affignee wager of Jaw did lie z adjudged 
for the defendant. Cro. Car. 187. 

Notice of the aſignment of the debt is not n 

81ven to the debtor, before ation brought by the aſ- 
hgnees for the debt. Lutw. 456. 

In ſpecial action on the caſe brought by the plaintiff as 
aſlinee of the commiſſioners of bankrupts, he need not 

ev how the perſon became bankrupt. Garth. 29. 

wW hen an aQtion' is brought by an aſſignee under a 
commithon of bankruptcy, it need” not be ſet forth in 

Vor, L, N*? 26. | | 


to | 


_ 
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" | the declaration how -he becarne aſſignee. Barnard. K, B: 


309.. 

"Though in caſe of bankruptcy it was once held, that 
no trover lay but on ſpeciality, ſhewing the bailmtnt be= 
fore and converſion meſne, = it it has been ſince held & 
lie | —worg per cur. 4 Keb. 294. pl. 22, | 

ere a perſon makes payment of a debt to\'creditot, 
foon after he becomes a bankrupt, and the creditor had _ 


be | no notice of the bankruptcy at the time he received*the 


money, the aſfignees under the commiſſion ſhall not be 
allowed to recover the money back again iri ati indebirarus 
eſumpfit, but only in an a&ion of trover, and the reafon ts 
that they cannot inſiſt upon having the-money by way 6f 
contrat?, but as a tort, - Barnard. fo. Rep. 207. 

— Sale of goods by a bankrupt after an a& of bankruptcy 
18 not merely void, the contraft is pood" between the par- 
ties; but it may be avoided by the commiffioners or 
aſſignees at pleaſure ; therefore they may either bring 
trover for the goods, as ſuppoſing the contra&t may be 
void, or may bring debt or aſ/ump/it for the value, which 
affirms the contract. 3 Salk. 59. pl.2% "8 

Action by the plaintiff as aſfiprice under a commiſſion 
of bankruptcy, and the declaration was, that the defen- 
dant was indebted to the bankrupt, and being ſo indebted 
he promiſed to pay to the bankrupt, bat throvughont the 
whole declaration there was no «fſump/it to the plaintiff 
the aſſignee. | | 

On demurrer it was inſiſted on by the defendant, that 
the ſtatute had transferred the promiſe to the aſſignee, and 
that a promiſe before made to the bankrupt, was after- 
wards, in point 6f law, a promiſe to the aſſignee, and 
ought to have been declared on as fuch. 

_ Sed per curiam, What reaſon is there to differ this from 
the common caſe of an ation by an executor, where 
you always declare on a promiſe to the teftator, and yet 
the promiſe is as ſtrongly transferred to the executor as it 
is here to the aſſignee. Stra. 697. | 

 Satur, a bankrupt, at the time of his going off lefe 
ſome plate with his wife, who, in ordet to raife mon 
upon 1t, delivered it to her ſervant, who went along wit 
the defendant to the door of Mr. Woodward, a banker,. 
and there the defendant took the. plate into his hands, 
and went -into the ſhop and pawned it in his own name, 
gave his own note to repay the money, aud immediately 
upon receipt of it went back to the bankrupt's wife, and 
delivered the money to her. And in trover for the plate, 
the jury (conſidering the defendant ated only as a friend, 
and that it would' be hard to puniſh him) found a verdi& 
for the defendant ; but upon application to the court, a 
new trial was granted, upon the foot of its being an aQtual 
converſion in the defendant, notwithſtanding he did not 
apply the money to his own uſe, and upon a ſecond trial 
the plaintiff obtained a verdia ' ſor 'the value of the 

late. | 
: N. B. A difficulty arofe upon the mation for a new 
trial, which was this ; there were other things beſides 
plate in the declaration, and as to them the. verdict for 
the defendant was right; and yet a new trial muſt be 
granted upon the whole ; but upon confideration the 
court held, that could be no reaſon to refuſe a new trial; 
for if the merits as to thoſe other things, ' were with the 
defendant, it would be ſound for him as jo them. But 
it was agreed on all hands, that if one defendant be ac- 
quitted, and another found guilty, that defendant can 
have no new trial. 2 Stra. 813. 

Trover by the plaintiff, as adminiftratrix of William 
Wilſon, the aſſignee of the effefts of Edward Poulter, a 
bankrupt, for ready money, a4 damnum bool. Upon 
Not guilty, a ſpecial caſe was made for the opinion of the 
court. 

That Edward Pouiter on the ſeventh of May, 1724, 
became a bankrupt, and a commiſſion iſfueq againſt him 
the third of Augu/? following, by virtue of which he was 
declared a bankrupt, and the plaintiff*s inteſtate choſen 
aſſignee, and had an aſſignment. 

That on the fixteenth of Fune, 1724, the bankrupt's 
wife brought to the defendant Jo82 /. 3s. 11 4. of the 


 bankrupt's money, and defired the defendant $0 buy ſome 
4 K ; Inga 


i 
| 
i 
: 
F 


- -order, with other part of the money bought ten bonds 
- more, and defendant delivered all the thirty to the bank- 


| the produce of my money is to be come at, I have my 


| Fourthly, The danger that in general will attend brokers 


- or goods of the aſſignee, diſpoſes of them without his au: 
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tndia and Sonth Sza bonds with it. That the defendant, ' 
knowing of the bankruptcy, and that the money was 

rt of- the bankrupt's efteCts, received the ſame, and on 
the ' ſaid * 16th of Fune, and 23d of Fune, with part of 
the ſaid money bought twenty South. Sea and India bonds, 
and Fohn Abington, the defendant's ſeryant, by defendant's 


rupt's wife. That on the ſecond of September, 1724, the 
aſſlignees having notice, where ſome of the effeCts were de- 
fited by the wife, ſeized twenty-two of the bonds for the 
beneke of the creditors, and accepted them as paft of the 
bankrupt's eſtate 3 and upon this ſtate of the caſe, the point 
reſerved was, whether the defendant is liable in this ation 
to make ſatisfation for the money with which the eight 
bonds that did not come to the hands of the aſſignee were 
purchaſed ? | h mo 
It was; argued for the plaintiff, that here was a plain 

property n the plaintiff, and a converſion in the defen- 
dant; in order to make it out, there are ſome things 
ſtated, which ſhould be laid out of the caſe. Firft, That 
atthe time of receiving the money and buying the bonds, 
there was no commiſhon, the tranſation by defendant 
being in Fune, and the commiſſhon and aflignment not 
till Augu/t following. But as to this, it is ſtated, that he 
became a bankrupt the 7th of Jay before, and from that 
time the property of the aſſhgnee commences, Secondly, 
.T hat ten of the bonds were bought by another perſon, 
one Fohn Abington ; but this is ſtated to have been done 
by the defendant't order, and with part of the money re- 
ceived by him of the bankrupt's wife, and that the defen- 
dant had the bonds of his ſervant, and delivered them to his 
wife, by which he has made it his own aCt. Thirdly, The 
ſeizing twenty-two of the bond, by virtue of the commiſ- 
ſion, for the benefit of the creditors, and accepting them 
as part of the bankrupt's eſtate 3 this is not ſtated to be 
done in affirmance, and by way of authenticating the a&t 
done by. the defendant in purchaſing theſe bonds ; but 
only to leſſen the damages, which otherwite mult be given 
for all the money ; and to ſhew, that in point of juſtice 
and equity, the plaintiff 1s entitled only to a fatisfaCtion 
for the money with which the eight bonds, not yet brought 
to light, were purchaſed ; for if the plaintiff had taken a 
verdiCt for the whole, ſhe mult have been compelled in a 
court of equity, either to deliver up the twenty-two bonds, 
or abate for them ; and it is in eaſe and favour of the de-. 
fendant, who had parted with the poſſeſſion, to take theſe 
bonds out of the hands of a third perſon, and at the ſame 
time allow him the benefit of the ſeizure. The purchaſe 
of every bond is a diſtinCt aft, and where that which is 


eleCtion to fue for the money, or the thing ſo purchaſed 
with my money. Huffy v. Phydal, i2 IV. 3. Ik. the 
brankrupt ſells goods, the aſſignee may bring rover for the 
goods, or affirm the fale and ſue for the money ; and if 
the bankrupt does ſo in two inſtances, the aſſignee is not 
bound to make one uniform eleCtion for both caſes ; but 
as they. are diſtinft and independant, he may ſue one ven- 
dee for the money, and as to the other, may diſaffirm the 
ſale and: maintain trover. In this caſe it is ſtated, that 
the bonds were purchaſed at different times, ſome upon 
the 16th and others upon the 23d of Faure; not that it 
is material what he did with the money ; for as he was 
poſſeſſed of the money of the aſlignees, he can no other- 
wiſe diſcharge himſelf of it than by a payment to them. 


and others, if they ſhould be charged merely on account 
of the money's paſling through their hands, my be laid 
out of the caſe ;, if they do not know it, it may be hard ; 
but if they know it they ought to be charged ; and there is 
expreſs -knowledge ſtated - in this cafe, not only of the 
bankruptcy, but that the money was the bankrupt's 
effects. 

' Tf theſe things are laid out of the caſe, there will then. 
be a plain 'property in this money in the plaintiff, and a 
converſion in the defendant; it will be no more than this : 
A man, knowing of the bankruptcy, and having money 
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caſe of Parker v. Goodwin ; where in 1rover for the plats 
it was held, that he was hable though he did not apply the 
money to his own uſe z he was charged with the plate as 
having had it in his cuſtody, and not delivering it to the 
allignees ; and there the plate was forth coming ; but 
theſe eight bondsare not. There the direftions were to 
pawn, but here to buy. There the produce of the plate 
was delivered to the wife, here the produce of the mone 
was delivered to her, In neither cafe had the defendant 
any advantage ; if any difference, his diſadvantage wy 
greater there than here, becaule there he had by note 
lubjected himſelf to pay the money, 

t may be ſaid, he laid out the money. as. direfted, an4 
purſued his. authority, :;/1 0. which- it is an{wered, that 
no body could give him-any direQtions or authority but 
the aſlignee, and,, he was -not -privy to the tranſaction ; 
for though in.another cafe it ſhall be taken that the wife 
aCts as a ſervant, yet that is only where the huſband him- 
(elf has power ; and though the aſlignee comes in, in pri. 
vity under the bankrupt, yet that is;.only as to all tranſ. 
actions previous to the, bankruptcy ; but no att of the 
bankrupt ſubſequent can, bihd+the aſlignee, there being 
then no privity between them. :- | 

'The court, without hearing any argument of the other 
fide, declared, that if the four things inſiſted on for the 
plaintiff were all to be laid out of the caſe, the concly- 
lion drawn from thence, and the application of the caſe 
of Parker v. Goodwin would be right ; and as to the firſt 
ſecond, and fourth things, they thought they ought to 
have no weight againſt the plaintiff; but as to the third, 
they were all very clear in opinion, that the ſeizing part 
of the bonds was an aftirmance of the defendant's a& in 
laying out the money, and that the plantiff therefore 
could not avoid the aCt as to part, and diſavow it for the 
relt. So the defendant had judgment. 2 Stra, 859, 
Barnard. K. B. 77, 118. | 

The plaintiff, as aflignee of the effects of Cripps and 
DPuarme, bankrupts, brings trover againit the defendants 
for ſeveral parcels of ſilks. And upon the trial a caſe was 
made for the opinion of the court. _ 

"That the defendants were mercers and partners in 
Londen, and uſually dealt with Cripps and Yuarme, who 
were alſo partners, living at Penryn, in Cornwall ; and on 
the ſeventh of 4pr:/, 1715, the defendants by their order 
{ent the goods in the declaration, and gave them credit in 
their books, they being at the ſame time indebted to them 
for other goods; the eighteenth of ay following, Criffs 
and Puarme, without the knowledge of the detendants, 
ſent divers filks (the ſame ſent down in Apri.) to Mr. 
Penhallow at Penryn, for the uſe of the defendants. June 
the fourth Cripps and Yuarme became bankrupts : June 
the ſixth he wrote a letter to the defendants, fignitying 
their affairs were in a declining condition, and thinking # 
not reaſonable. that the laſt parcel of goods ſhould go 9 
ſatisfy their other creditors ; therelore they had not en- 
tered them in their books, but left them with Penballowy 
who had orders to deliver them to the defendants. Ju 
the ninth a commiſſion of bankruptcy ifſued, and the ef- 
ets were aſſigned to the plaintiff, Fune the thirteenth 
the defendants received the letter, which was the fickt 
notice they had of the delivery to Penhallow, and as foon 
as poſſible, they ſignified their conſent to take the goods 
again. | 

It was* argued for the plaintiff, that the bankrupt had 
undoubtedly a good property in the goods by the fale made 
the ſeventh of April; the queſtion now to be conlidered 
1s, whether any thing appears to diveſt that property; be- 
fore the aCt of bankruptcy ? the goods it is true were &&- 
livered for the uſe of the defendants ; but that delivery 
was without their knowledge. 'They were not obliged 
to accept them, and therefore before acceptance the pro” 
perty could not be altered, and the bankrupts might have 
countermanded that delivery. If inſtead of ſending wir 
to Penhallow, they had kept them in their hands, un" 
an anſwer to the letter, would that have altered the pro” 
perty? Certainly it would not. This letter can amount 
to no. more than a propoſal, and therefore the ſubſequent 
conſent (if it has any retroſpe&) can only have relatiou 


thority ; and it will not at all differ from 90 Prornaſng | 


to the time of the propoſal, "— was two days ater x 


| 


- 
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«& of bankruptcy. Though the delivery is ſtated tobe to | 


the uſe of the defendants, yet it dogs not appear to be'in 


" # kT ct 
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| He who cones in'as'a creditor, and hath a 4«&bt made 


"over unto him by the commiſſioners, Ec. ſhall be'barred' 


ſatisfaQtion of the precedent debt, fo there is no conſidera- 
tion, and then the delivery is fraudulent as to creditors; 

It was argued for the defendants, thatby the delivery to 
Penhallow, the property was altered hefore acceptance, and 
the bankrupt could not countermand it, for there was a 
good conſideration, viz. in fatisfaftion of the debt ; and 
this is explained by not entering it in their books, and their 
unwillingneſs that the other creditors ſhould come 1nto an 
average for theſe goods ; this does not take effeCt as a 
gift, but as a ſatisfaction, and therefore not counter- 
mandable. Dy. 49. a. '2 Rol. Rep. 39. 2 Leon. 30. 
And fince it cannot be countermanded, the perſon to 
whoſe uſe they were delivered has an abſolute. property 
in them, until diſagreement. Rol. Abr: 32. ji. 13.  Sty. 
296. Yelv, 164. Cro. ac. 667. © Here was no dif- 
agreement, but as ſpeedy a conſent as ipollible. - ' © 
' An accord executory is'no ſatisfaCtion belore it is exe- 
cuted ; it is admitted, that a delivery without confidera- 
tion may be countermanded ;- and. this is ſuch, 'for the 
precedent debt is not merged, becauſe the party could not 
plead this re-delivecy in bar of any ation for, the value of 
the goods, -unleſs they actually were returned to' the per- 
ſon who ſold them, or he' ſignified his conſent; which was 
not done before the aft of bankruptcy committed. - * © 

Ch. ]J. The queſtion is, "whether, by the delivery to 
Penhallow, without more, the property was altered ? for 
if that delivery was countermanded, then the a&t of bank- 
ruptcy intervening, before any affent of the defendants, 
will prevent the property from veſting in them. 'T think 
upon the circumſtances, that there appears a ſufficient con- 
fideration to take away a ſubſequent power of *counter- 
manding, and that this delivery was in fatisfaCtion of the 
debt; it is true, the bare delivery will -not extinguiſh 
it, becauſe he had a power to diſſent ; but yet, according 
to Butler and Baker's cafe, in 2 Co. the abſolute property 
paſſes, ſubject to a diſagreement by one of the parties; the 
contract does not ſtand open till agreement, but is com- 
plete, unleſs there be an aCtual difagreement ; the conſe- 
quence of all this is, that the delivety to' Penhallow,'to 
the uſe of the defendants, being before the a&t of bank- 
ruptcy, and founded upon a good conſideration, tranſ- 
fers the abſolute property to them, it being ſtated that 
they never diſagreed. Powys, ]. accordingly. 

Eyre, J. All theſe caſes go upon the diſtinCtion, .where 
the delivery is with and without conſideration. ' Dy. 49. 
And if the delivery is of money, debt lies. Yelv. '23, 24. 
2 Gro, 687. Rofl. 159. Tf of goods, trbver. '* Bulfl. 68. 
The precedent debt is a ſufficient conſideration, and it. 
veſts before notice ; for it being to his benefit, a difagree-. 
ment ſhall not be preſumed. | j. PII 

 Forteſcue, J. Property, by our law, may be diveſted, 
without any aCtual delivery, as a horſe fold'in a ſtable; but 
It 15 otherwiſe by the Civil Law. A general bailment al- 


ters no property ; but this is not ſuch. "It cannot be |. 


taken for a releafe, for defe&t of contract ; but it' is pro- 
perly a payment in fatisfaCtion ; it is 'more reaſonable to 
apply it to diſcharge the debt, and not as a gift; for a 
man is juſt before he is kind; and ſince he paid it 
in ſatisfa&tion, he will intend an acceptance, until the 
bac, appears. Stra. 165. - Forteſcue 353, 1o Mod. 
J2. | ft FR 

A. hath one in execution for-debt, and then he be- 
comes a bankrupt ; the commiſſioners aſſign the debty if 
the party eſcape, whether may-this aſſignee have an action 
of eſcape? And I conceive it may be anſwered in the 
affirmative ; for by Jem. 2. c. 11. debt is given in ſuch 
caſe againſt the gaoler by the equity of- that ſtatute (for 
the words extend only to accounts), and by the 1 Fac. 


ap. 15, ſe. 13. [which fee under the fir/l diviſion of 
this title.) So that by the aflignment the debt is veſted 


to all intents and purpoſes in the grantee, as if he had | 


been the Original debtor ; therefore the grantee might have: 
had his aQtion againſt the ſheriff; and the ſtatute ſhall be 
liberally expounded for the relief of creditors ; eſpecially 

eeing in this caſe the aſſignee or grantee is without any 


| the aflignee'was 


Temedy for the debt, if he cannot relieve himſelf againſt 
the ſheriff, Billing, 124, oO Eaens 
| | 3 


by the ſtatute of limitations ;"for neither of the ſtatutes: 
 grves the aſſignee any larger power; &e. thai the original 


| quieting of men's eſlates,' and avoiding of | ſuits, which 
{katute” ſhall not be"taken" away without ſpecial words: 
Billing. rg -* 4-8. in GHLIIN_Y 93,299 Teri. 
Caſe by the aſſignee of the® commiſſioners. of bank- 
rupt ; the defendant «pleaded hon offumpſit' infra" ſex anos. 
Flolt moved, that the"aſhgnmerit ahd promife, which 
gave a new cauſe of aCtion, are within the fixyears, and 
the aſſignee ſhall have a new kx years; tur. contra. The 
fix years ſhall be accounted from the foriginal aftion, and 
the new promiſe is bat *% Aion in law: Phe court -in- 
clined to give judgment#or” the- defendant 3 but '# diſcon- 
tinuance was grafited,” &r!” Comb. 70, * wh 307 10 
Statute of hmitations was pleaded to ati aſſignee of com- 
miſſioners of bankruptcy, 'and reſolved by the-court, that 
the ſtatute of 'bankruptcy transfers the right to'the aſ- 


-fignee; but is no more than the: old right, which the 


bankrupt had before he: had committed any a&t. of bank- 
ruptcy, and'therefore the aſſignee muſt take it in the ſame 
plight and condition as the bankrupt himſelf had it ; fo it 
Fath been'adjudged it the caſe of Maſon and Planter, that 
ip the ſame caſe (as to the right) with the 
bankrupt himſelf, and: conſequently if he was barred by 
the ſtatute of limitations, ſo ſhall the aſſignee. .' 8 Med, 
1719 174. Dr nga Fd 
| [Though the afſignee of the effeCts bf a bankrupt claims 
under the-aCt 'of parliament, yet as the ſtatute of limita- 
tions might be' pleaded againſt the bankrupt, by the fame 
reaſon it is pleadable againſt ſuch afſfignee}; per Ld. Chan- 
celiot.. 2 3A Rep dogs: 0 HE 0% yIOU Bar 

A Joube ariſing, whether an aſſignment over of .a'term 


by the bankrupt was abſolute, or by way of mortgage - 


only ; the queſtion at a meeting of the creditors for that 
purpoſe was, - whether the aſſignees ſhould bring a bill to 
redeem this leaſehold eſtate, or not? But the majority of 
the creditors were of opinion nat to do it; and the aſ- 
fignees being thereby diſabled from doing it by this clauſe 
in the ſtatute, the reſt of the creditors, who were of opi- 
nion for bringing ſuch bill, brought a bill in their own 
names againſt the ſuppoſed mortgagee and'aſſignees of the 
commiſhoners, praying to be let in to redeem. The aſ- 
ſignees anſwered, that-they were'defirous it ſhould be re- 
deemed, but the ſuppoſed mortgagee oppoſed it. The quef- 
tion now way,' whether this bill was well bronght? And 
Parker, J. who fat for the Lord Chancellor; thought that 
it was ; and that if the aſſignees refuſe to bring a bill that 
is for the benefit of the bankrupt's eſtate, any creditor has 
a right to bring ſuch bill, under peril of coſts; and de- 
creed, that the aſlignees, in the firſt place, have liberty 
to redeem, and; in default thereof; that the plaintiffs (the 
major part of the creditors) ſhall have this redemption, 

ut he ſaid, that in general,” where there are' proper 


-perſons to get in the'eſtate of another, a court of equity 
will not ſuffer either the creditors of the teſtator, or the 


creditors of a bankrupt, to' bring a' bill in' equity, in or- 
der to pet in that eſtate ; but if an'executor, or aſſignees 
under a commiſhon, will collude with a debtor, there is 
no doubt a'creditor may bring his bl, in order to take 
care of that eſtate, and charge'"the affignees or executor 
with ſuch colluſion: Barnard. Cha. Rep.'42. © 
A bankrupt, indebted*to'A. in'20/. ahd to B. in 101. 
hath a debt due to him on a bond of 20 /. the court was of 
opinion, that this bond-debt might'be aſſigned by the com- 
miſſioners to the creditors reſpeCtively; in proportion to 
their debts and per Warburton, J. When it1s ſo aſſigned, 


. they may ſeverally ſue for the ſame, becauſe the aR of parlia- 


ment operat& upoti the aſſignment. Godb. 195.'pl. 282. 
© One jolt trader becomes a” bankrupt, and”the other 
feceives Too I. of a joint debt ; aſſignee brought trover for 


the whole money received; but reſolved, that he could 
'only maintain an aCtion for a moiety, for he can only 
Have ſuch aQion as the bankrupt could. 2 Show. 103. 


"In zrover by the plaintiff, as aflignees of the effects of 

Samuel Fairclough, a bankrupt, a caſe was mady for the 

opinion F the court. LAY *:.0 _ 
| at 


| 


| debtor had; alſo the ſtatute of limitations was made for 


*% 
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That the bankrupt was appointed colleftor of the land- 
tax for the precinCt of Aldgate, in the city of London, dur- 
ing the year 1730; on the ſeventh of July, 1731, he 
committed an a& of bankruptcy, baving then 190 /. of 
the tax in his hands; and on the ſixteenth of Fuly the 
commiſſioners of the land-tax iſſued their warrantz upon 
which the goods in the declaration were ſeized the ſame 
day ; that on the ſeventeenth of Fuly a commiſlion of 
bankruptcy ifſued ; that an afſignment was. made to the 
plaintiffs on the nineteenth of Fuly; and that on the 


twenty-ſecond of Fuly the defendants took away the goods, | 


and ſold them. | 

Upon this ſtate of the caſe, the general queſtion was, 
whather the plaintiffs had a property in theſe goods ? for as 
to a converſion (ſuppoſing there was a property) the de- 
fendants did not offer to diſpute it, 

For the plaintiff this caſe was conſidered- two ways. 
Firſt, as if it was between private perſons 3 and /econdly 
whether there was any intervention of the prerogative. 

As to the fr/t, to make theſe goods ſeizable they muſt 
be his 1. e. bankrupt's, at the time of ſuch ſeizure. The 
power in 3 Geo. 2. c- þ. 25. is, for the commiſſioners 
to ſeize the eſtate real and perſonal, of ſuch collector, to 
him :longing ; and it was inſifted, that on the ſixteenth 
of 7». theſe goods were not his, an aft of bankruptcy 
being ſtated to have been before. And that though in the 
caſe of the crown it has been held, thak it is ſufficient to 
come any time before the aſſignment, and there is no re- 
lation to bind the crown ; yet in the caſe of a ſubjeQ, 
the goods are in the aſlignee by relation from the act of 
bankruptcy; and all meine aQts will be avoided. Salk. 
111, And therefore it is conſtant experience, to over- 
reach a complete execution at the ſuit of a ſubject, by 
ſhewing only an aC of bankruptcy before ; and 21 7a. 1. 
c. 19. fuppoſes {o, by providing that the goods fhall be 
equally diſtributed between the creditors, whereof no exe- 
ention is ſerved and executed before an a&t of bankruptcy. 
So in Philips and Thompſon, 3 Lev. 69, 191. where the 
writ was delivered before, but not executed until after an 
aft of bankruptcy; it was doubted, but it would have 
been bad, had the aCt of bankruptcy been before both. 
Bankrupts are conſidered as offenders, who have forfeited 
their eſtate, and are not capable of conveying any pro- 
perty ; and therefore where, after an aCt of bankruptcy, 
and before any commiſſion, the bankrupt ſells the goods, 
it is in the eleQion of the aſſignee to diſavow it, and 
bring trover ; he may indeed avow it, and ſue for the 
money z but then the bankrupr is not conſidered as tranſ- 
ferring any property, of his own, but as aQing as fervant 
to the aſſignees. This ſhews there is no ſort of property 
remaining in the bankrupt. However, it will be ſufh- 
cient if we only ſuppoſe the property to be in abeyance, 
as in the common caſe of inteſtacy before adminittration ; 
for then the goods were not his, and confequently not 
ſeizable. | 

Secondly, If it would be thus in the caſe of the ſubjeQ, 
let us ſee if there is any intervention of the prerogative, 
to give it a different turn, This indeed is the main point 
between us; for if he is conſidered as the debtor of the 
crown, and the warrant of the commiſſioners to be equal 
to an extent, it muſt be admitted that it will be againſt 
us, and the crown mult take, the warrant coming before 
any aſſignment. And on the other hand, if the crown 


| is out of the caſe, it is to be preſumed it will not be dif-. 


puted but that the plaintiffs are entitled. 

It was inſiſted for the plaintiffs, that the colleQor is 
not to be conſidered as the debtor of the crown ; but the 
receiver-general is, and ſo. is the diviton : and there is a 
plain = for this diſtinCtion ; the diviſion is. originally 
charged, and can, no way be diſcharged, but by a pay- 
ment to. the receiver-general, The colleQor is a middle 
man between them, in. whom the crown reggſcs no con- 
dence, and therefore leaves him. to be appointed by the 
divition ; and at the ſame time the crown. reſerves to it- 
ſelf the appointment of the receiver-general, as the pes» 
ſon by whoſe-aQt the crown may be aftefted. Had the 
act intended to turn the crown round to a remedy againſt; 
the collgCtor in the firſt place, it would only have pro- 
vided, Mat what remained after diſpoſal of the collector's, 


;M 


\ | 
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effefts, ſhall be levied on the divikbon b 


a- re alle, 
but leſt ſuch a conſtruftion ſhould be made, thaw s | 


added an expreſs declaration, that payment to the cq. 


letor 13 no diſcharge to the divifon, until the money is 
lodged in the receiver-general's bands ; the plain import 
of which is, let the diviſion take care who it ſends the 
money by, for he ſhall be conſidered as their agent, and 
not the crown's. If the crown was in any danger of 
lofing the at's there might be ſome colour to ſet up the 
prerogative z but here the duty is ſecured to the crown 
in all events by aſſcfiments and re-aſſeſiments. The xe. 
ceiver-general is the crown's debtor, becauſe the crown 
| can reſort to no one elſe, when the money is in his hands, 
but its being in the colleCtor's hands is a circumſtance of 
no conſequence to the crown, or that makes the leaſt al. 
teration ; put the. caſe that I am debtor to the crown 
and ſend my' ſervant to the Exchequer with the mone 
and he neglects to pay it in, can that ſervant be ſaid to h 
the debtor on whom the crown can levy the money ? No; 
the crown conſiders me as the debtor ſtill, and as the per. 
fon who is to ſuffer by the other's negleft. Will any 
body ſay, the crown is bound to-take the colleQor for its 
paymaſter ? 'The a&ts provide for the contrary. 

ow if the crown has liberty to avow or diſavow the 
payment to the colleQtor, then the diviion's baving once 
paid the money, and being bound to pay it again, is bet- 
tering the condition of the crown, and no eale but a load 
on the diviſion. 

There 1s one thing more to be conſidered, and that is; 
fi ng the crown has its election, to reſort to the col- 
leQor or the diviſion, and they are to be conſidered only 
as ſo many ſecurities to the crown ; yet, whether this 
warrant of the commiſkoners, which came before the af- 
ſignment, is to be conſidered as equal to an extent, which 
comes in time, if before the aſſignment. And it is pre- 
ſumed there is a great difference between them. An ex- 
tent 1s a matter of record, an ancient Common law pro- 
| ceſs, and binds from the tg/e, notwithſtanding the ſta» 
tute of frauds ; whereas this warrant of the commiſſioners 
is a mere matter 7 f@is, the date whereof is of no con- 
ſequence. And can: it be imagined, that if the parlia- 
ment had intended to make the colleQor debtor to the 
crown, that they would not have left to the crown (0 
noble a remedy as an extent ; or at leaſt have provided, 
that this warrant ſhou'd be equal to an extent? Whereas, 
having not done fo, but only impowered the commiſ- 
fioners to iflue a warrant, and continued the charge on 
the diviſion, it muſt be taken to be a provifion in favour 
of the divifions and for their re- imburſement : that 
whereas without ſuch provifion, every man who is re- 
| aſſefled would have no other remedy but a ſeparate ation 
for the money had and received to his uſe, which would 
| certainly lie againft the collector who receives and does 
not pay over ; they ſhall now all have a more expeditious 
and leſs expenſive remedy : this is finding a proper uſe 
for the warrant of the commiſſioners: it falls in with the 
declarations in favour of the duty, that the diviſion is not 
diſcharged, until the receiver-general has the money ; and 
it falls in too with the different conſtitutions of the two 
officers, ſor one of which the diviſion is anſwerable, and 
not for the other ; and therefore it is to be hoped that this 
aCtion of zrover is well brought. 

Lord Hardwick Ch. J. This caſe has been properly dir | 
vided by the bar into- two 'points, Fir//, What .the. 
conſequence would be, if this is conſidered as between 
two ſubjets ; and ſecordly, Whether the prerogative of 
| the crown makes any difference : and as to the fr 
theſe, we are all of opinion, that if this was a caſe be 
tween two ſubjeCt*, the property of theſe goods would be 
in the plaintiff, The commiſtoners of bankruptcy have 
neither by 13 Z/iz. nor the ſtatute of Fac. 1. any pro 
| perty veſted in them, but only a power to take order 
about them by their diſcretion. -. 196. And when 


| 


they have once executed that authority by aſſignment, tbr 

property is in the afſignees by relation from the time 

the act of the bankruptcy committed ; and an executtun 

| taken after ſuch a& of bankruptcy, and before the aF- 

lignment, at the ſuit of the fubje&, will certainly 

avoided, as was held in Cl v. Davis, Hil, 10. " 
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and ſo is 
att, and as 


ſuch will be avoided. Salk. 111. The pro- 
perty 1s not in abeyance until aſſignment, but remains in 
the bankrupt, according to Salk. r08. ; 
But then, ſecondly, we think here is ſuch an interven- 
tion of the edqp?, eva of the crown as will defeat the 
't;ntiffs in this ation. For this purpoſe two things are 
to be conſidered 3 fir/t, whether the money in the hands 
of the colleftor made him debtor to the crown for ſo much : 
and ſecondly, what effect the warrant and ſeizure will have 
in the prelent caſe. | mr IF 
And firſt we hold, that, notwithſtanding the objeRions 
male at the bar, the colleCtor-is to be confidered as the 
King's ſervant, and indebted to him: it is the King's 
money that he has collected, and the allowance to the col- 
Jector is not made by the diviſion, but by the King ; and 
though the diviſion is liable for his embezzlements, yet 
that is only as ſo many ſeveral ſecurities to the crown. 
To what purpoſe are powers given to the commiſſioners, 


to ſummon any perſon they ſuſpe&t of embezzling, if he | 


is not conſidered as indebted to the crown ? 

nd as to the ſecond thing to be conlidered, viz. what 
effet the warrant of the commiſhoners will be of ; we do 
not think it is equal to an extent, ſo as to bind the goods 
from the date. But what we ground our judgment upon 
is, that, until an aſſignment, the property was in the 
bankrupt : that the crown's hands were upon theſe goods, 
and created a lien before the aſſignment. The crown is 
not bound by the aCt relating to bankrupts, not being 
named. 2 P. 202. Bunb. Rep. 202. And though the 
King is bound by an actual aſſignment, a Show, 481. yet 
that is becauſe the property is then abſolutely transferred 
to a third perſon ; but relations, which are but fiftions of 
Jaw, cannot bind the crown. Heb. 339. And though 
the aCtual ſale was not till after the aſſignment, yet the 
goods were in cu/todia legis before. Cro. Car. 148. Upon 
this ſeizure, all the right which the aſſignees had, is to 
redeem the goods on payment of the money, which are 
in the hands of the commiſhoners as a pledge for that 
purpoſe ; but they have brought their aCtion without 
payment or tender of the money, and conſequently muſt 
fail in it. | 

The po/tea muſt be delivered to the defendants, and the 
plaintiff muſt pay the coſts of a nonſuit, which, upon af- 
fidavit of the defendants aCting as oflicers, were ordered to 
be treble. 2 Stra. 878. Barnardiſl. K. B. 342, 382. 
Broſjey et aÞ v. Dawſon et aP. | 
 _ C. about two months before bankruptcy, having truſt 

money, tallies, &c. in her hands belonging to her children, 
makes a declaration, declaring the truſt of what belonged 
to her children reſpeCtively, &:. the creditors would have 
ſet this aſide. Lord Chancellor ſaid, it was a fair and 
Loneſt proceeding ; there can be no bankrupt in equity, 
but at Jaw only, 10 Med, 489, 490. 

The bankrupt having been a very conſiderable mer- 


chant, in large dealings, committed a ſecret aCt of bank- 


ruptcy the 18th of April, 1743, but afterwards appeared 
puolicly, and aCted openly as a merchant. The plaintiff, 
I2norant of ſuch aCt, had, after the at, very large deal- 
ings with him of bills of exchange, and relating to ſeveral 
other ſums of money, which were paid by the bankrupt 
to the plaintiff, and all other ſums paid by the plaintiff 
to the bankrupt, for inſurance of ſhips and ducies at the 
Cuſtom-houſe, all which dealings appeared to be very fair 
and honeſt. The ſums paid by the bankrupt to the plain- 
tiff amounted to the ſum of 3000 /. and thoſe on the 
Other hand, charged by the plaintiff to the bankrupt, to 
the lum of 712/. Aﬀeer theſe tranſactions, a commiſſion 
iNued againſt- the bankrupt, November 3oth, 1744; and 
the aſſignee brought an aftion againſt the plaintiif for the 
3900 {. as ſo much money had and received to the uſe of 
the aſſignee, which was tried ; and it appearing that the 
ſum of 30001. was paid by the bankrupt aſter the act of 
the 18th of April, 1743, the aſſignees recovered the whole 
at law. The defendant at law becomes plaintiff here, 


Praying that the ſeveral ſums he paid to the bankrupt, to | 


the amount of 7121, ſhould be allowed him, to be de- 


ucted out of the 3000 /. recovered againſt him at law. 
Vor, ; 4 | Ne 27e | 


3 Lev, 191, 69. for the execution is a meſne' 


| a deed indented, but the indenture muſt be inrolled allo ; 
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Lord Chancellor : Thete are two 
Firft, Whether the party has a right to have ſuch deduc:. 
tions made him? Secondly, Whether he hath taken a 
proper method to be relieved, or whether this court can 
relieve as to that, which in this caſe he cannot be relieved 
or allowed in law? As to the ww & 

Firſt, It is certain the aſſignee may maintain an aQion 
for all ſuch monies paid by a barkruptz and the a& of 
bankruptcy committed ſhall over-reach alſo all records, as 
judgments, ſtatutes, &c. ſuffered afterwards, and even ex- 
ecutions executed; nor does the law allow the dealer with 
the bankrupt, after ſuch aQ, anyſuch deductions, but where 
the dealings are fair, as they appear to be in the preſent 
caſe ; perhaps it is one. of the hardeſt caſes any intendment 
of law upon the ſtatute obliges the party to ſubmit to. 
But though this be a fiftion of law, and it be a rule of 
law, that fiction ſhall not be made to the prejudice of 


- 


queſtions in this caſe 


-any one, yet this caſe is taken out of that rule of law by 


another, that it is better there ſhould be a private miſchief 
(uffered than a general inconveniency ; ſor the difficulty to 
hnd out the fairneſs of ſuch contracts would be other- 
wiſe inſurmountable, and eſpecially fince trade is -now 
become more general, and conſequently more intricate, 
particularly in this caſe, the negotiating of bills of ex- 
change; and here the aſſignee recovering on an ind-b. 
aſſump. for money paid by the bankrupt, the plaiutiff in 
the action ſhould have inGſted on the tort, and might 
have brought zrever or treſpaſs for itz for there are two 


caſes only wherein an indeb. aſſump. cannot be brought for 


money had and received, viz. for money won at play, 
and for money paid by a bankrupt, after the a& of bank- 
ruptcy, to a creditor ; nor can an indeb. aſſump. be main- 
tained here; but the plaintiff might have. been nonſuited, 
for that muſt denote a contrat, when the plaintiff ſhould 
have ſurmiſed a fraud ; and therefore as this ation was 
tried, it muſt have been maintained on ſome contraR. 


. Why ſhall not the bankrupt be conſidered as the agent or 


factor for the aſſhgnees in all aQts fairly done? And if fo, 
the afſignees muſt allow the deduCtions on the one ſide, as 
well as inſiſt on the charges on the other ; for they ſhall 
not be permitted to affirm the aft done by the bankrupt 
in one part, and difafhrm it in another, as it is proved in 
the caſe of W/:/ſon and Poulter, Hill. 3 Geo. 2. (Stra. 859.) 
Therefore the plaintiff here has right to have the de- 
duftions made. And as to the ſecond point, 

It does not appear, whether the plaintiiF at law made 
a ſet-off at the trial, or gave his account in mitipation 
of damages. It is reaſonable to imagine he gave it in mi-_ 
tigation of damages ; and as he was not even therein, or 
that way relieved, he has no other means or place to ſeek 
redreſs from, than to fly hither. ; 

But it is ſaid, theſe allowances ought to have been at 
law, and that if the party could not have them there, 
he ſhall not here : yet this is not concluſive; for where 
no intent or ſuſpicion of fraud can be imagined, favour- 
able circumſtances ſhall take the caſe out of the ſtri&t 
doctrine of the ſtatute, as in the caſe of Rider and Bowels, 
3 Lev. 58. where on an action of rover for 120 /. (not 
in a bag) a ſpecial verdiQ found, that the bankrupt, after 
the at of bankruptcy, put his ſon apprentice to a gold- 


{mith, and paid a ſum of money with him ; and a com- 


miſhon being after iſſued, the aflignees brought rrover for 
the money; and it was the opinion of the court, that 
there was no fraudulent intention in the bankrupt, and 
ſo declared it out of the intention of the ſtatute, though 
it was exatly within the words of it. So judgment for 
the plaintiff, 
But the counſel moving, that ſome of the ſums charged 
by the plaintiiFf to the bankrupt were for money lent, 
Lord Chancellor faid, ſuch ſums were not to be charged, 
for he had not borrowed them as a faQtor for the aſhgnees; 
and ſo left the decree open for a time, until the parties 
agreed on the proper ſums. Gen. Sy. Law Bank. 163. 
cites M3; Rep. Mich. 1749, before Hardwicke Chancellor. . 
Billon v. Hide, aflignee of Mitchel, a bankrupt. 
Commiſſioners of bankrupts have only a power, and 
no eſtate ; and to paſs the eſtate, there muſt not only be 
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and in ſuch cafe there is no relation, for no time is men- 
tioned within which it is to be done, fo that it might ex- 


2 Je. 196, 197. Vent. 360. Shin. 90. | 

Es hoe A is be commililobers of bankruptey 
was made to a creditor, who before. inrolment of the 
deed of aſſignment made a leaſe to the defendant, and 
then the deed was inrolled. Per cur*, Such a lefſee can- 
not maintain an ejecment, becauſe the leaſe could not 
have been before the inrolment ; the words of the ſtatute 
are, ** that commiſſioners may ſell by deed inrolled ;” 
fo without inrolment no fale. 12 Med. 3. Elliat v. 
Danby, _ ; | | 

In ejetment, broaght by the affignees of commiſſioners 
of bankrupt, upon the bankruptcy of Alderman B#ck- 
well, in which thefe aſſignees were leflors of the plaintiff 
in ejetment ; and a ſpecial verdict being found, which 
was now to be argued, the Attorney-general Trevor inter- 
Fupted the arguing it, for that the verdit had abated the 
declaration ; for it appeared by the verdict, that the de- 
miſe to the plaintiff, upon which this ejeAtment was 
brought, was made by the affignees of the bankrupt before 
the inrolment of the bargain.and ſale, by which the com- 
miſſioners had afligned the lands to the leflor of the plain- 
tif; and though the inrolment of a deed ſhall relate to 
the delivery of the ſame deed, to avoid meſne incumbrances, 
yet every bargain and fate before inrolment is void, and 
.eannot be made good by any relation, becauſe the bargainee 
hath no eſtate before inrolment; and if ſo, he could not 

rant any eſtate: and here it appears, that the leffors of 
- 61 plaintiff had not any thing at the time of the demiſe, 
upon which the plaintiff declared; and the court held 
ym to be a fatal exception, Carth. 178. Bennet v. 
undy. 

F. H. by a ſpecial verdi& appeared to be a bankrupt, 
and was committed two months in 1651, and recom- 
mitted for another aQ in 1657, and then the term of 
years whereof he was pofſefled was fold to the defen- 
dant by the bankrupt; and in 1660, the | commilſ- 
fioners ſold to the plaintiff; the words of the aCt are, 
« not after he ſhall firſt be a bankrupt z?* for then the 
earlier being a bankrupt would, after five years, be a 

rpetual ſuperſedeas to all tradeſmen; but if one has 

Id, and then five years paſs without any at&t of bank- 
ruptcy, the purchaſer is ſafe, and no after-a&t can hurt 
him; but where the bankrupt continues in poſſeſſion, any 
after-aCt is ſufficient to bind the term. Keb. 722. Spencer 
v. Venacre, | 

The plaintiff obtained judgment in debt, and after- 
wards became a bankrupt ; the defendant brought error 
im the Exchequer-chamber, and there the judgment was 
affirmed, and the record ſent back into B. R. then a com- 
miſſion of bankruptcy was taken out, and the commil- 
fioners affigned this judgment ; but the plaintiff ſued out 
execution, and the money was levied by the ſheriff, and 
brought into court, and the affignee moved, that it might 
not be delivered to the plaintiff, furmifing thatthe judgment 
was aſſigned to hmm as before; the court thought it would 
be hard to ſtay the money upon a bare ſurmiſe, and for 
ought appeared it was the plaintiff's due z but however, 
becauſe it might be hazardous to deliver it to him, they 
eonſented to detain it, fo that the aſſignee would forth- 
with take out a ſerre facias, in order to try the bank- 
ruptcy, or otherwiſe that it ſhould be delivered to the 
plaintiff. Yent. 193. Mad. 93. 

If there be an aCt of bankruptcy committed, and a 
ereditor obtains a judgment ſubſequent to it, and then a 
eommiſhon is taken out, the judgment is thereby avoided, 
x2 Mod. 446. | 

Trover, The plaintiff's title was under a bill of fale 
from the ſheriff; the defendant's under an affignment 
from the commiſſoners of bankrupts. The caſe was, A. 
was arreſted at the ſuit of F. S, and put in bail; then 
farrendered bimſelf in difcharge of the bail, and conti- 
-nued in priſon two months ; ſo that by 2x Fac. cap. 19. 
by relation he became a bankrupt from the time of the 
arreſt, which being prior to the bill of ſale, the plaintiff 
had no property ; and of that opinion was Holt Ch. ]. 
But in this caſe the commiſſion of bankruptcy being taken 
| 2 


| out before the two months were expired, he direfeq the 


| jury to find for the plaintiff, 2 Sh»w., 519 Sals, 
tend to ſeven or tweſity years, which woald be dangerous. | On oo Afar vn 


t and complete alignment within the*' meaning of 
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ne Mills, the 14th of Ofober, became a bankr 
| afterwards a judgment, &c. and a fi. fa. was had againſt 
| his goods, &c. which were ſeized and fold. In Dun, 
following, a commiſſion was taken out, and in Marg, 
an aſhgnment was made of the goods, and the alſipnees 
brought rover generally. Held, that if a man becomes 
a bankrupt, the property of his goods continues in him 
until aſſignment ; but the property from the a&t of bank. 
ruptcy is ſo bound, that it catinot be altered until af. 
Ggnment. The affignee fhall have all the goods the 
bankrupt had at the time of the bankruptcy being com- 
mitted ; the aſſignee doth come in in the place of bank. 
rupt, but doth not repreſent him as an adminiſtrator doth 
his inteſtate; and if there had been a demand proved in 
this caſe, the trover would have lain ; but without provin 
an actual demand by the affignee, it was held, that the 
action would not lies Per Holt; bat Powell ]. contra, 
No judgment. | | 

By the aſſignment the affignee had a property from the 
time of the bankruptcy, and there was no meine intery} 
of time : as where one takes out letters of adminiſtration, 
he has the property.from the death of the inteſtate, and 
may declare generally, ut de bonris ſuis proprits, even be- 
fore an adminiſtration ſued out : but Hot denied this, and 
ſaid he ought to declare ſpecially, and fo the plain 
might have done in the principal caſe ; and he relied on 
the caſe of Parry v. Bowyers, and faid the aflignee was in 
by relation from the time of the bankruptcy, o as to 
avoid all meſne acts, but not ſo as to be aQtually inveſted 
= the very property. Salk. 11x. 7 Yin. Abr. 116, 
P4. I, | | 

An afhgnment from the commiſſioners has in many 
reſpeCQs a relation to the time when the aCt of bankruptcy 
was committed ; and therefore, if after ſuck an a& the 
bankrupt diſpoſes of his effeAts, the affignment ſhall cer- 
tainly over-reach it. Agreed by the Ch. ]. 

And he agreed too, that where a ſheriff takes goods in 
execution of a bankrupt, and does not deliver them over 
to the. party before the aſſignment made, the aſſignment 
ſhall not have a relation to defeat that execution, becauſe 
there the execution was completed. 2 Barnard. K. B. 
343- 2 Stra. oBs8. 7 

A leafe for years is made, with a proviſo that leſſee 
ſhall not alien ; the leflee becomes a bankrupt, and the 
queſtion is, whether the fale of the commiſſioners 1s 2 
forfeiture ? which may be anſwered' in the negative, that 
it is not, becauſe this intereſt is tranſmitted by a of 
parliament, to which every man is intended party, and 
not by fale of the leſſee, Billing. 121. 

Appeal was from a decree of diſmiffion at the Rilis, 
upon this caſe ; the defendant H/arner made a leaſe of ant 
inn to A. for years, with @ proviſo in the leaſe, that ths 
leflee, his executors or adminiſtrators, ſhou!d not aſhgn 
the term to any perſon, without the confent of the leflor, 
under his hand in writing firſt had and obtained, with 2 
power of re-entry in ſuch caſe to the leflor, and that the 
leaſe ſhould be void. Leffee dies, and his executor enters 
and enjoys the premiſſes, and afterwards becomes a bankt- 
rupt. The commiſſioners aſſign this leaſe, inter 4/19, t9 
the affignees choſen by the creditors ; and afterwards, i 
conſideration of 507. they affign to the plaintiff Goringy 
who brought this bill to be relieved againſt this provi 
and to ſtay proceedings in an eje&ment brought by t* 
leflor againſt him upon this proviſo, &s. The defendant 
Warner, by his anſwer, inſifts vpon the forfeiture at law». 
and that the proviſo was reaſonable, and ought not-to b® 
ſet aſide m_ equity. Per Macclesfield ©. I do not think 
that this is a breach of the proviſo or condition at 1aV 3 
but whether it be ſo or not, I think this is a proper calc 
for relief in a court of equity. I think the afſignme"* 
by the commiſſioners is clearly no breach of the proviſo, 
for that is done by authority of a flatute, which will fu- 
perſede any private agreement between the parties con” 
ſiſtent with it ; and I am inclined to think the aſſignment 
over by the aſfignees is not a breach of condition ; 10 


the firſt aſhgnment by the commiſſioners is not 3 Ys 


(utes 


upt; 


*. 
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paſſes only the legal intereſt ſubject to a truſt, 


nd 
ay s Cold and diſpoſed of for the benefit of the reſt. of the 


creditors. The firſt aſbgnment is only formal, and in 
caſe of the commiſſioners, and in order only to make a 
ſale thereof for the benefit of the creditors, and their 
aſſignees ſtand in the place of the bankrupt, and are in 
effect his aſſignees; and it is unjuſt and unreaſonable, that 
ſach a proviſo ſhould fruſtrate and overthrow the intent 
of a ſtatute-made- in favour of honeſt creditors, and de- 

rive them of the advantage they may make of a bene- | 
tial leaſe. And though it was .inliſted, that the com- 
miſſioners nor their aſſignees can be in no better a con- 
dition than the bankrupt himſelf, and conſequently cannot 
alſign over without licence ; I think, though that rule 
holds true generally, yet there may be ſome exceptions to 
it, and that the preſent caſe is an exception out of that 
rule ; and decreed the plaintiff to hold and enjoy, and an 
injunction to ſtay proceedings at law. 7 Vin, Abr. Bs. 

'q. Goring v. Warner. 

Sir Stephen Evans had diamonds conſigned to him by 
Governor Pitt, to ſell for his uſe : he charged them 
fraudulently at a leſs value than he fold them for, and 
after became a bankrupt ; upon which a queſtion aroſe, 
whether the aſſignees under the commiſſion of bankruptcy 
ſhould pay coſts ? And refolved they ſhould out of the 
eſtate ; for if he had been here himſelf, he muſt have: 
paid coſts, and the aſſignees ſtand in his place as to his 
eſtate: but it appearing that the paper, in which he 
charged them at a leſs value than what he ſold them for, 
was not delivered to Mr." P:tt, it was looked upon not 
as an effeCtual fraud but only preparation to it, of which 
he might have repented; ſo no coſts againſt the afſignees. 
Sele. Ca. in Ch. 16, 17. 

D. the receiver of the New River rent, aſſigned to the 
plaintiff by a bond, wherein the defendant S. and G. were 
bound to him in 7001, for payment of 3507. and this 
aſſignment was to indemnify him _ two debts, for 
which P. ſtood bound as ſurety for D. and in fatisfaQtion 
. of 3ol. he owed the plaintiff, D, became a bankrupt, ſo 
P. could not ſue in the name of D. at law, and brought 


B A N 


| uſes following, viz. for the one part to him and his wife 


for life ; remainder to his firſt ſon in tail male, fc. re- 
mainder to the firſt and every other. daughter in tail fe- 
male ; remainder to his own right heirs: as to the other 
moiety to himſelf for life, remainder wt ſupra, to the 
iſſue, &c. provided that the lands not ſettled in jointure 
on his wife ſhould be charged with the payment of 300 7. 
for younger children's portions : provided alſo, that the 
lands ſettled on the wife ſhould be in lieu of her cuſtomary 
eſtate. By indorſement on the articles of the ſame date 
with them, it was mutually agreed by all the parties, 
that 7. S. ſhould have a power to charge the. land, not 
ſettled in jointure, with , 3007. for the payment of his 
debts. F, S. became a bankrupt, and died without per- 
forming the articles, or executing the power, and the 
aſſhgnees brought their bill againſt the heir and the younger 
children of f, S. to have 3007. which F. S. might have 
raiſed for the benefit of creditors ; and the younger chil- 
dren filed their bill agaioſt the heir, the mother, and the 


aſſignees, to have their fortunes raiſed ; and in this caſe the - 


pant following were determined by King, Lord Chan- 
cellor : 

Firſt, As the jointure ſettled on the wife is not made 
expreſsly in lieu of her free-bench, but only mentioned 
in the proviſo; and ſhe being an infant at the time of 
making the articles, and not party to them, whether ſhe 
be excluded from claiming her free-bench ; and it was 
held ſhe ſhould, and be obliged to abide by her jointure ; 
and the caſe of Yizet v. Longdon was cited, where a ſum 
of money. was ſettled on a woman before marriage, for 
her proviſion and maintenance; and the Maſter of the 
Rolls was of opinion, ſhe ſhould have bath that and her 
dower ; but the Chancellor reyerſed the decree, and con- 
fined her to her ſettlement. Secondly, Whether the ſet- 
tlement ſhould be carried into execution ; and reſolved 
it ſhould ; for as it muſt have been ſpecifically ex2cuted 
againſt the covenantor, if he had not become a bankrupt, 
ſo the aſſignees, who ſtand in his place, ſhall make it good. 
Thirdly, Whether the power of charging the land with 
debts was veſted in the aſſignees ; and it was compared 


his bill to have the money decreed to him in equity. | to a.power of reyocatian, which a man leaves unexecuted, 


Defendant $, inſiſted, that D. is indebted to him for 
four New River ſhares, and inſiſted to retain it out of 
the bond ; and the aſſignees inſiſted to have the bond, 
they being juſt creditors, as well as the plaintiff, and had 
the law, as well as equity, on their ſide. Per Lord 
Reeper right, the aſſignees can have no better right 
than the bankrupt himſelf ; and as the bankrupt is bound 
by the aſſignment, the aſſignees under the ſtatute mult be 
bound likewiſe, and ſtand in his place z but they inſiſting 
D. was a bankrupt before he aſſigned the bond, he di- 
refed that to be tried at law, but ſaid he was in doubt 
whether $8. might recain for his debt, and that ſtoppage 
ſeemed to be a good equity in ſuch caſe. 2 Fern. 428, 
429. 

The law is very clear, that the aſſignees are exaQtly in. 
the ſame place as the bankrupt, and ſtand in his place 
to every particular, and any agreement entered into ſhall 
bind them ; and though there may not be the ſame re- 
medy againſt them, that is not from the nature but the 
neceflity of the thing ; for he ſhall make an adequate and 
complete ſatisfaCtion as far as his fortune in the hands of 
the aſſignees will admit of. Select Ca. in Ch. 77. 

The affignees are bound by all aCts done by the bank- 
rupt before he becomes ſo, whether of a legal or equitable 
nature, if they were done upon a valuable conſideration, 
and without fraud ; and whatever diſpoſition of his eſtate 
he makes, that will affeQ himſelf, does equally conclude 
to the allgnees, who ſtand direQly in his place. 2 Kg. 
Air. 101. pl. 5 

John Savage was ſeized of copyhold land within the 
manor of Whitechurch and Dodington, the cuſtom of which 
manor 18, that the firſt wife ſhall have her free-bench in 
all the land the huſband was ever ſeiſed of during the co- 
verture ; that the ſecond wife ſhould have a moiety, and 
the third a third part, ſo long as ſhe kept her huſband 
a Ove ground. F. 8. in conſideration of marriage with 


Elizabeth, the daughter of A. covenanted, within two 


months after | the marriage, to ſettle " his lands to a 
| | | | Fs 


| 


and for which his creditors ſhall have remedy againſt the 
heir ; but my Lord Chancellor decreed, that the aſlignees, 
who were in poſſeſſion of the land, ſhould account for 
all the profits; for as to the money chargeable on the 
eſtate, he ſaid the charging was a perſonal a&t, which not 
being done, he would ſupply the defef ; the court decreed 
the ſettlement ſhould be ſtriftly executed, and the rever- 
ſion in fee to the aſlignees. 2 £g. Abr. 101, pl. 8. 


The plaintiffs and the defendant were all creditors of 


one S. who was a lead merchant, and who, on the 19th of 
Fanuary, 18 Car. 2. was declared a bankrupt, and the 
commiſſioners aſſigned his eſtate to the plaintiff and 
others, in the month of Oober, anno 19 Car. 2. the de- 


fendant was then in poſſeſſion of his eſtate, and refuſing 


to deliver it to the aſſignees, they brought their ejetment. 
Now though the deed under which the defendant held the 
lands, was dated in February after S, was declared bank- 
rupt, yet the plaintiffs were nonſuited. Then they 
brought a bill to diſcover, whether the defendant did not 
know, at the time of executing this deed, that $. had 
committed an aC of bankruptcy, and ſo to ſet forth the 
fraud of obtaining the deed, and to haye a new trial ; the 
defendant pleaded his deed, and that $, was really indebted 
at the time it was executed, and demanded judgment, 
whether he ſhould diſcover any thing to weaken his title, 
and, upon long debate, the plea was allowed. Ne//. 
Chan. Rep. 141, 142. | | | 

' The aflignee of a bankrupt exbibits bis bill againſt the 
defendant, to diſcover goods of the bankrupt, that came 
to his hands after the bankruptcy. The defendant, by 
way of plea, ſets forth, that be had no goods of the bank- 
rupt's, or that ever were his, but what he bought ſor full 


and valuable conſideration, and bona fide ; and that at 


the time of the ſale and payment of his money, he had no 
notice either of the commiſſion, or of any act of bank- 
ruptcy committed by. the bankrupt. On long debates, 


the plea was allowed by the Lord Nerth, and to take 
what remedy they could before the commiſſioners, or 


| 


at 
law. 


\ 
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law. Hutchins, counſel for the defendant, cited a former 
precedent, but it was not produced. 2 Chan. Ca. 135. 

A. purchaſes of a man, who had committed an aft of 
bankruptcy, but without notice thereof: afterwards a 

commiſſion is taken out, and there being a term ſtanding 
._ out in truſtees, the aſſignee brings a bill againſt them and 
the purchaſer, to have the term aſſigned to him ; and bill 
diſmiſſed. 2 Fern. 599. | 

A. puts out 1000 /. at intereſt to the Eaf? India com- 
pany, and takes bond for it in the name of 7.8. his 
wife's relation, and afterwards A. is bankrupt; 7. S. 1s 
ſummoned before the commiſhoners, but, before his exa 
mination, tells the company, that the money was not his, 
but that they ſhould pay it to the perſon as ſhould bring 
the bond ; and accordingly A's witc's brought the bond, 
and received the money. The court will not inforce 
F. S. to pay the money. Ch. Pre. 18. 

Two foreigners beyond ſea conſign goods to B. then in 
good circumſtances in London, but, before the goods arrive, 

. becomes a bankrupt. If they can by any means pre- 
vent the coming of the goods to B. or the aſhgnees, they 
may, and B. or the aſflignees ſhall have no relief in equity, 
2 Vern, 30J3- | | 

An award is made in an adverſary ſuit between A. and 
B. partners in iron mills, in a reference by conſent, and 
after exceptions taken to it, it was confirmed by the court. 
A. was then a bankrupt, but not known to be ſo. A 
commiſſion is afterwards taken out ; afſignees brought a 
'bill againſt B. for an account of A.'s eſtate ; but per cur” 
There appearing no fraud in obtaining the award, but it 
being an adverſary ſuit, and the award aſter excepted to, 


&c. though A. might be then a bankrupt, yet not being |] 


known to be fo at the time of the award, ſuch award 
ought to ſtand. 2 Vern 229. | | 

A man had deviſed lands, which were in mortgage, to 
be ſold, and the ſurplus of the money to be paid to his 
daughter ; the daughter married a man who ſoon after 
became a bankrupt, and the commiſſioners aſſigned this 
intereſt of the wife's ; the huſband died, and the aſflignees 
brought this bill againſt the wife and truſtees, to have the 
land ſold, and the ſurplus of the money paid to them ; 
but the court would not afliſt in ſtripping the wife (who 
was wholly unprovided for) of this intereſt, but dimifſed 
the bill at the Rolls. Eq. Ca. Abr. 54. 


7. Of the creditors ; who are ſuch; how to prove their 
debts, and when to come in. | 

A. and B. were ſureties for one C. for the payment of 
money, and had counter-bonds to ſave them harmleſs. 
The money was not paid at the day, and the ſureties paid 
it, and afterwards C. became a bankrupt ; and whether 
they were creditors within the ſtatute was the queſtion ; 
and it was reſolved that they were. Cro. Fac. 127. 

If A. is bail for B. either to bring in his body, or to 
pay the condemnation money, and B. becomes a bank- 
rupt, whereupon A. pays the money, he may come in as 
a creditor. Stone 132, | | 

A. ſells land to B. who afterwards becomes a bank- 
rupt. Part of the purchaſe money not being paid, A. ſhall 
not be bound to come in as creditor under the ſtatute, but 
the land ſhall ſtand charged with the money unpaid, 
though no agreement for that purpoſe. Fern. 268. 

A merchant mortgages his land, the mortgagee may 
chuſe to come in as a creditor. Stone 130. 

A. makes a mortgage, and afterwards a commiſſion of 
bankruptcy is taken out againſt him, and commillioners 
make an aſſignment of his eſtate, and then B. lends 
20201. to the bankrupt on a ſecond mortgage, having 
no notice of the bankruptcy, and afterwards he gets in 
the firſt mortgage. This prior mortgage ſhall not pro- 
' tet the mortgage ſubſequent to the bankruptcy. 2 Fern. 

I57. 

A merchant pledges goods, and becomes a bankrupt, 
the party need not come in. Stone 130. 

An executor becomes bankrupt, a legatee ſhall be re- 
lieved. Stone 131. | | 

The plaintiff that hath the defendant's body in execu- 
tion, ſhall not come in to be relieved. . Stone 130, 


FS. 


* | 


One that hath the bankrupt's body-in execution upoi 4 
ſtatute merchant, may come in. . 

And he that hath judgment for a debt may come in he 
fore execution. i 

A. ſeifed in fee, borrowed money of 'F. 8. on a jugy. 
ment, and then articled for ſale of the lands to B. ” 
afterwards became bankrupt. 
ſtatute 21 Fac. cap. 19. ſect. 9. the judgment not bein 
executed before the bankruptcy, 650 /, part of the pur. 
chaſe money remained unpaid. It: was decreed at the 
Rolls, that the aſſignees convey the premiſles to B. a; 4 
had articled to do, and thereupon 5B. to pay” the aſſignee 
the 650/. = the benefit of the creditors, and 
come in for a proportion ouly with the reſt of 
oY OR ts F — 

But though 7. 8, could not come in upon the bank. 
cupt's eſtate for more than his proportion with the other 
creditors, yet it was inliſted, that he ſhould be at liberty 
to extend his judgment againſt the purchaſer who bought 
the land prior to the bankruptcy, which ſeems to be ad. 
mitted ; but that B. could not be deemed a purchaſer un- 
til he had paid the remainder of the money, which, when 
paid, muſt go to the creditors, and that he was not com. 
pellable to pay it, unleſs upon his having a good title made 
him by the aſſigneees, who had the legal eſtate of the pre. 
miſles aſſigned to them by the commiſſioners, and o de- 
creed as above. 

If there be an aCt of bankruptcy committed, and a cre- 
ditor obtains a judgment ſubſequent to it, then a con. 
miſhon is taken out ; now the judgment is they 
avoided. 

Rent due to a landlord is a debt of the higheſt n:tu:c, 
and affects the goods, chattles, and ſtock cf the ty 
upon the premiſles ; and (if there is no ſeizure made |. 
the landlord) in the caſe of an execution or extent, 4 
year's rent 1s to be reſerved for him, as appears by th: 
(tatute 8 Ann. c. 14. /eF. 1. | 

But in commiſſions of bankruptcy it is otherwiſe, an 
no commiſſon can remove or carry away aiy goods be- 
longing to the bankrupt, if the landlord ſeizes for the rent 
before the goods are removed, and he is to be the firſt dif- 
charged, even if there are ſeveral years rent in arrear 3 
but if the landlord does not ſeize before the commiſſion 
of bankruptcy carries away the goods from off the pre- 
miſſes, he muſt then come in as a creditor for his rent, 
with the reſt of 'the bankrupt's creditors. 

Alſo if there are not ſufficient goods upon the pre- 
nufſes to pay the landlord's rent, he can then only take 
what goods there are upon the premiſſes, and aſter they 
are appraiſed and ſold, as the law, in caſes of difireſs for 
rent, directs; then the landlord may come in as a credi- 
tor for the rent remaining due to him, with. the relt of 
the creditors under the commiſſion, 
On a diſtreſs for rent, goods were fold, and 77 1. 3*. 
remained in the conſtable's hands, who became a tank- 
rupt. The: tenant dies, and his executors pray to be 
paid this money by the aſlignees, in preference to other 
creditors. _ 

ObjeAion ; This comes to the hands of the conſtable by 
due courle of law, and cited Mar. 9g, 1721. Lord Mac- 
clesfield ex parte Piviſon, where was cited Wright v- 
Dixon, Mich. 6 Ges. 1. C. B. Goods taken in execution 
by HFilcox, bailiff of IYetminfler, and he died, judgment 
and execution ſet afide, and ruled by B. R. that the widow 
and executrix of //, ſhould refund the money, though ſhe 
alledged ſhe had not aſſets to pay ſpecialties. < 
But per Lord Chanceltor Hardwicke, both the caſes 
cited are againſt executors, and though the law makes 2 
difference between one creditor and another, yet in calc 
of bankruptcy all creditors are upon an equal foot ; if any 
thing remain in /pecie, it .might be otherwiſe ; but here 
the money is imbezzled by the conſtable ; ſo ordered the 
petitioner to come in as a creditor with the reſt, 7 /m 
Abr. 74. pl. 7. © 

An attorney had been employed by one who became 
bankrupt ; aflignees petition to have up papers, and that 


the attorney might come in for his demands pari pſu with 
other creditors, _ 


+ 40 


Stone 131, 


Stone 1 20. 


The queſtion was uno; 


FS. to 


Will. Rep. 739. 


12 Med. 446. 


Dav. 314. 


Dav. 314- 


Loxd 
(9) ; 
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Lord Chancellor Hardwicke : The attorney hath a lien 
the papers, in the ſame manner againſt aſſignees as 

ypon the pap . > rw 
2painſt the bankrupt 3 and though it doth not ariſe by any 
exprefs contraCt or agreement, yet it is as effeCtual, being 
an implied contraCt by law ; but as to the papers received 
after the bankruptcy, they cannot be retained ; and there- 
fore if the aſſignees defire it, let the bill be taxed, and up- 
on payment papers delivered up ; and although the attor- 
ney had come in and proved his debt, yet a creditor who 
hath a ſecurity may properly come in and prove his debt, 
becauſe pony his ſecurity may prove deficient. 7 Yin. 

« 74+ pl. 8. 
a7 rae money to B. and C, on their bonds, B. be- 
comes bankrupt, the commiſſioners aſſign the eſtate in 
truſt for the creditors. | 

A. ſues the bond againſt C, and gets judgment, and 
takes him in execution by a ca. /a. and thereupon C. paid 
A. 241. but being old and poor A. conſented to diſcharge 
him out of cuſtody. Ld. C. Harcourt decreed A. to come 
in as a creditor for a moiety of what remained due on the 
bond, for the execution being ſubſequent to the aſſignment 
of the bankrupt's eſtate, ſhall not (at leaſt in equity) diſ- 
charge A.*s demand out of the bankrupt's eſtate z but be- 
cauſe each in equity was liable but to half the debt, and C. 
was not the original debtor for the whole, A. ſhall have 
relief only for a moiety of his remaining debt againſt the 
afſignees ; but had the bankrupt been the original debtor, 
and had borrowed all the mvney, then A. ſhould come in 
before the aſſignees, as a creditor for all his debt. 7/1. 
Rep. 237- 

p. ba a current account with B. a banker, and had 
30001. in B.'s hands; B. paid P. 1000/7. and P. inſtead 
of a receipt, gave B. a promiſſory note ; B. aſſigned the 
note to H. and afterwards B. became a bankrupt; H. ſued 
the note, and P. not being able to prove on the trial, that 
B. was bankrupt at the time of the aſſignment, A. re- 
covered ; P. brought a bill for an injunCtion, and for a 
diſcovery, whether the aſſignment was not made after it 
bore date ; it was infiſted that though this was a promiſſory 
note, it ſhould be conſidered only as a receipt, he having 
at that time money in his hands, and it could not be ima- 
gined he intended to be liable on the note at the ſame time 
that ſo much money was due to him ; and if ſo, the 1000!/. 
ſhould be taken as ſo much money paid, and deduCted 
out of the 30007. ſo ſhould come in for his diſtributive 
ſhare of 2000/. of the bankrupt's eſtate, and not be a 
creditor for 30-01. and pay the 10001. note ; no proof was 
made of the bankruptcy at the time of aſſignment, only 
that he could not pay it, but never kept out of the way. 
Lord Chancellor King : That does not-amount to any a& 
of bankruptcy ; and if people are ſo careleſs to give notes 
inſtead of receipts, it is more fit they ſhould ſuffer than 
mnocent people, who know nothing of their tranſaQtions z 
bill diſmiſſed. Sele#? Ca. in Ch, 42, 43- 

A clothier became a bankrupt ; the queſtion wae, whe- 
ther his faQtor having cloths in his hands of the bank- 
rupt's, might thereout retain his debt, or muſt come. in 
as a Creditor under the ſtatute, and accept of a ſatisfaftion 
n proportion with other creditors, and account for the 
cloths he had in his hands. 2 Vern. 254. See the next 
divijun of this title, 

4. by articles was to build certain houſes; B. furniſhes 
him with materials, and takes an aſſignment of the arti- 
ares his ſecurity, but before the afligument 4. was a 
ankrupt. | 

Lord Chancellor Cowper : B, has a ſpecial equity, in 
as much as by what he had advanced 4. was enabled to 
perlorm his agreement to the common benefit of the cre- 
Citors, and therefore B. ſhall have all his money he ad- 
vanced after he had a ſpecifick intereſt in the articles ; but 
25 to what he gave credit for before, he truſted as another 
creditor. 

And Lord Chancellor put the caſe of A. in building a 
P, he becomes a bankrupt, and after B. furniſhes ma- 
terials tO finiſh it ; B. ſhall have all his moneys, and not 
mk average with the other creditors. 7 in. 4br. 
/3 Pt. 4, ; 
4. lent money to a bankrupt aſter a commiſſion-ef 


bankruptcy ſued out againſt him. Trevor and Hutchins, 
Vor. I, No _ 


firt diviſion 
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Lords Commiſſioners held, that he could-not come in as 4 
creditor, but was exeluded ; but Lord Rawlinſon doubted, 


and took it to be a new point not yet ſettled, and-that 


there were no words in the a to exclude him ; but Lord 
Trevor and Hutchins held, that when the commiſſion was 
__ out he was bound to take notice. 2 Fern. 157, 
IDI» 

A bankrupt is committed by commiſſioners, becauſe he 
will -not anſwer interrogatories; the gaoler gives hit 
credit ſor viCtuals, he ſhall not be relieved, although he 
come in before diſtribution, or any man that truſts him 
after, Stone 131. "v7 | 

If a man trade with a bankrupt between the- at of 
bankruptcy and the commiſſion ſued out ; whether by de- 
livery of goods, or payment of money, without notice of 
the at of bankruptcy, the bankrupt lrg open trade, 
ſuch perſon ſhall come in as a creditor for ſuch goods or 
money. # Vin. Abr. 69. pl. 6. 


| Creditors ſhall be admitted to prove debts, due at a fu+ 


ture day. See /lat, 7 Geo, 1. c. 3t. ſef, 1, 2, under the 
of this title, 

A trader contratted with the Faf India company at one 
of their ſales for the purchaſe of a parcel] of Ea/! India 
goods, to be paid for at a future day, and before the day 


of payment he became a bankrupt. Lord Chancellor King 


held the caſe not withia the ſtatute, becauſe the goods 
were not delivered, nor the contract Hgned by the party, 
Ex parte of the Eaft India company. 2 Hill. Rep. 396. 
And at this day, if a bond or note be given by a trader 
upon a contingency, and before it happens the trader be- 
comes a bankrupt, and then the contingency happens, this 
is not within the aCt, neither ſhall the debt ariſing after 
the bankruptcy be ſatisfied under the commiſhon. Per 
Lord Ch. King, in caſe of the Ea/? Inata company. 2 1/1]. 
Rep. 397. Mof. 28, 19. 2 Stra. 869. 2 Ld. Raym, 
1549- arnard. K, B. 59. 
pon a treaty of marriage between the plaintiff's ne- 
phew and the defendant's daughter, a ſettlement was 
agreed upon, and articles entered into between plaintiff 
and defendant, and alſo before the marriage, the plaintiff, 
by a ſeparate writing, reciting, that a marriage was in- 
tended, and in conſideration thereof the plaintiff promiſed 
and agreed to pay the defendant 40/7. a-year by quarterly 
payments, during the plaintiff*s life ; but if the intended 
huſband and wife, or either of them, ſhould die during 
the defendant's life, then the annuity to ceaſe. 'This 
agreement was ſigned and ſealed by the plaintiff; the 
marriage was had, and ſettlement made according to the 
articles. The plaintiff ſoon aſter became a bankrupt, and 
in all things conformed to the acts relating to bankrupts, 


—_ 


come in under the commiſſion, but afterwards for two 
pon and a half's annuity accrued ſince his bankruptcyy 

rought aCtion of covenant it was tried. per Ch. J, King. 
The now plaintiff pleaded the bankruptcy and certificate, 
and it was ſtrongly inſiſted, that it was within the ſtatute 
of the ſeventh of the preſent King, whereby perſons in- 
titled to notes payable at a future day, ſhould come in un- 
der the ſtatute, and a value ſet on the debt, with rebate 
of intereſt ; but the Ch. J. was of opinion, this agree- 
ment was not within the ſtatute; the rather, becauſe of 
the impoſſibility of ſetting a value on this annuity, being 
on three contingencies, and verdict for the now defen- 
dant ; but upon the now plaintiff's importunity, the point 
was referred to be argued in the court of C. B. which was 
done accordingly, and all the Judges were of the ſame opi- 
nion. Plaintiff brought a bill for an injunQtion. 

Firſt, On ſuggeſtion that this agreement was a fraud, 
bejng private, and not in the articles, 

Secondly, For the verdit was againſt conſcience ; for 
that the now defendant ought to have come in under the 
ſtatute, being within the late act ; but on motion for con- 
tinuing the injunCtion the Maſter of the Rolls ſaid, had it 
been res integra, he knew not what he might have done, 
but now the point was determined at law, fo diſallowed 
the cauſe, for that there was no fraud. 7 Vin, Abr. 71. 

l. 4. g 
: If F. S. gives a bond to certain perſons conditioned for 


| 


payment of ſo much, in caſe he ſhall marry ſuch a wo« 
4 M - man, 


and had his certificate confirmed. The defendant did not + 
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man, and that ſhe ſhall ſurvive him, but in truſt for ſaid 
woman, her executors, &c. and afterwards F. S. mar- 
ries her and becomes bankrupt, and has his certificate of 
diſcharge, and dies, living his ſaid wife ; the court held 
that this was not barred, for that it was not within the 
above ſtatute, it being uncertain whether this bond ſhould 
ever become payable or not, by reaſon of its depending on 
two contingences, which had not both happened at the 
time of the aCt of bankruptcy committed, and ſo it was 
impoſſible to make abatement of 5 /. per cent. as the act 
directs. 2 Ld. Raym. 1546. 2 otra. 868. 
The above ſtatute of 7 Geo. extends on)y to creditors at 
a future day certain, and not mere contingent creditors, 
as the above caſe is; and it ſeems clear, that a 'creditor 
could not be prejudiced for not coming ; for if he had 
come in, it would have done him no fervice ; and judg- 
ment for the plaintiff n//, and ſays this matter came on 
again next term, and the court was of the ſame opinion, 
Barnard, K. B. 59. | 

Edward Cock on marriage, by articles in 1716, cove- 
nanted to pay truſtees 4000/7. in cafe he ſhould die, 
leaving a ſon and other children, who ſhould arrive to 
twenty-one, equally, &c. C. becomes a bankrupt, and 
has a ſon and four other children, all, infants, who preſer 
a petition, praying, that ſufficient part of the eſtate might 
be ſet apart in order to be divided when, &c. Ld. Chan. 
Hardwicke : It is uncertain, whether ever any thing will 
become due; and before 7 Geo, I. cap. JI. it was a queſ- 
tion, whether bonds or promiſſory notes, payable at a fu- 
ture day, though ceriain in all events, could be let in, and 
the difference now in ſuch caſes is to be adjuſted by rebate 
- of intereſt. But here how is it poſlible to adjuſt the diffe- 
rence upon a contingency, which may never happen : he 
allows the caſe upon bottomree bonds, where contingency 
had happened before a diſtribution aCtually made, O/- 
jeftion : "Chat this demand will be diſcharged by certifi- 
cate by ſtatute 5 Geo. 2. cap, 30. But Lord Chancellor : 
"That clauſe only relates to inrolling proceedings, and this 
is not a debt due or ariſing at the time of the bankruptcy, 
at $pniee diſmiſſed. Ex parte Jefferies, 7 Vin. Abr. 72. 

To 
Y In a queſtion about a bankruptcy, the Chief Juſtice 
held, that though the preamble of 7 Geo. cap. 31. ſpeaks 
only of bonds given for goods in trade, payable at a future 
day, yet the enaCting words extend to all forts of bonds for 
the payment of money ; and that the words /uch ſecurity, 
do not mean ſecurity for ſuch a ſort of debt, but fecurity 
by bonds, bills, notes, &c. 2 Stra. 1211. 

A creditor on a bond, with condition to pay money at 
a ſuture day, ſubſequent to an a& of bankruptcy, could 
not, before 7 Ges. c. ZI. be admitted to prove ſuch debt, 
or to have any dividend before ſuch ſecurity became pay- 
able ; and that aCt recites it to have been a queſtion ; tor 
remedy whereof that aft was made, and ſo was the opinion 
of all the.judges. 2 Ld. Raym, 1549. | 

Creditors taking bills, bonds, notes, payable at a fu- 
ture day, may petition for a commiſhon. Stat. 5 Geo. 2. 
c. JO. ſett. 22. ; 

Obligee in any bottomree or re/pondentia bond, and the 
aſſured in any policy of inſurance, are admitted to claim. 
Stat. 19 Geo. 2. c. 32. ſett. 2. 

Creditors, how to prove their debts, &c. See flat. 
5 Geo. 2. c. JO. ſeft. 24, 20, 27, 29, JO, 32. under the 
firft diviſion of this title, 

A creditor offered proof of his debt, which the com- 
miſſlioners diſallowed, whereupon application was made to 
the court, who at firſt declined to meddle with it, but at 

| length conſented to hear the proof. Ch. Ca. 275. 

If a trader, being indebted on ſimple contract, pledges 
goods for the payment, and promiſes intereſt, ſuch credi- 
tor ſhall have intereſt, even between the aCt of bankruptcy 
and the commiſſion ; and for debts on ſpecialty, the cre- 
ditor ſhall have intereſt as well between the act of bank- 
ruptcy as before. 7 Vin. Abr. 110. pl. 1. 


A mortgagee ſhall have his intereſt run on upon a bank- 
rupt's eſtate, becauſe he hath right zz rem; but as to other 
intereſt, it ceaſeth on the bankruptcy. 7 Yin. dr. 110. 


pl. 3; 


| of the far, 5 Geo. 2. c. 30. of mutual credit, &c. and that 
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8. Of ſetting of, ſubmitting to arbitration, and compound 
ing 4 rs » : Rxroawy . a 
W here there is mutual credit between a bankrupt and 
a creditor, the ballance ſhall only be paid, and the Clauſe 
in the ſtatute is not to be conſtrued of dealings in trade 
only, or in caſe of mutual running accounts, but al{ 
where one credit is upon mortgage, and the other upon 
note, fer Lord Cowper ; and he ſaid, that in all caſes gf 
mutual credit, it is natural juſtice and equity, that on! 
the balance ſhould be paid. //ll, Rep. 325, 326, / 
Sir Stephen {vans, in the year 1711, had 50001, Nock 
in the Z7udſon's Bay company, and was their- banker vr 
caſhier, and upon that account was indebted to the com- 
pany in 80041, and ſoon after became a bankrupt: the 
allignees bring a bill againſt the company to transfer the 
$000 /. ſtock to them, with all dividend due thereon : the 
company by their anſwer inſiſt, that, by virtue of a bye. 
law in theſe words, viz. That the ſtock and dividend of each 
adventurer ſhall be obliged for ſuch debts and engagements as 
ſuch adventurer fhail become engaged in to the company, and 
that the commiltee of the company for the time being ſhall and 
pr aiftrain the ſame, until juch debts and engagements are 
fully ſatisfied; the company is not: obliged to transfer the 
ſtock tothe complainants, until they pay the 800 /, due to 
the company, and they likewiſe inſt upon the clauſe in 
the ſtatute of bankrupts, 5 Geo. 2. c. 30. ſe. 28, And 
that Sir Stephen Evans having credit in their books for 
5000/. ſtock, and the company on the other ſide having 
credit in Sir Stephen Evans's book for 800 /. they ought to 
deduct and have an allowance of the 800 /. out of the 
5000 /. ſtock. 

It was argued for the plaintiffs, that the bye-law to diſ- 
train the adventurer's ſtock for a debt due to the company 
was Contrary to law, and void by law ; that it gave the 
preference to a ſimple contraC&t before a debt by ſpecialty 
or judgment z and it ſubverted the legal courſe of admini- 
{tration ; that if an adventurer died indebted by ſimple 
contract to the company, that debt by ſimple contra 
would be fatished betore debts by ſpecialty or record to 
other perſons ; that this bye-law was contrary to the ſta- 
tutes of bankrupts, which make all debts equal, and to 
be paid pari paſſu, which is moſt agreeable to natural juſ- 
uce and equity ; and ſuppoſing it might bind the adven- 
turer himſelf as an agreement, yet it would not bind the 
allignees, who are truſtees for the creditors, and the ſtock 
and effects of the bankrupt vetted in them by aCt in Jaw, 
and by the party ; that this caſe was out of the clauſe of 
the ſtatute 5 Geo. cap. 30. of ſtating accounts where mu*- 
tual credit had been given ; that clauſe extends only to 
mutual debts ; here the company is not mutual debtors to 
the proprietors of the ſtock, nor can they demand the valuc 
of the ſtock from the company ; the company is only 3 
truſtee for the proprietor, and not their debtor, &c. 

It was argued for the defendant, that this was a good 
bye-law to bind the members of the company ; that luch 
an agreement among partners in trade would be good; 
that if any of the partners borrowed or took any money 
out of the joint ſtock, that his ſhare and intereit in the 
joint ſtock ſhould be liable to make ſatisfaQion for ſuch 
debt ; that the company having the control and. power 
over the proprietor's ſtock, might reaſonably detain the 
itock, until they were ſatisfied for a debt due to them from 
luch proprietor ; that the aſſignees were in the ſame con- 
dition with the bankrupt himſelf, they ſtand in bas place, 
and muſt take eſtate and effets, ſubje&t to the mo 
ments and charges they were liable to in the hands of the 
bankrupt. Secondly, "I hat this caſe was within the claule 


Sir Stephen Evans was a creditor of the company for his 
5000 1. ſtock, and the company a creditor of Sir Step%" 
Evans for the 8001. due to them ; that the ſtock is called 
credit in the books of the company, and he has a demand 
againſt the company for the intereſt and produce of the 
(tock ; and though there was nothing due to Sir Steph" 
Evans for dividends at the time of his bankruptcy, yet the 
(tock itſelf was a debt from the company, and fo within 
the clauſe of the act ſor ſetting one debt againſt anothery 
and ouly the ballance due to vir Stephen's alſignees ; the 

| | | 1 
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+ wogld be unreaſonable, where there ate mutual dealings 


and credit, that the debtor to the —Y (hall be bound 
to pay the whole due from him to the bankrupr's eſtate, 
and he contra ſhould only come in as a creditor under the 
commiſſion for all due to him, and receive perhaps only 
two of three ſhillings in the pound for his whole debt, oe. 

King C. was of opinion, that the bye-law was not good ; 
it was aſſuming a legiſlative power, and altering the law ; 
it was different from an agreement between private part- 
ners in trade ; theſe ſorts of companies were of a public 
nature, all people were admitted into them, atd great 

it of the perſonal eſtates of the kingdom were inveſted 
in them; that it not only made debts by ſimple contraCt 
equal to ſpecialty and judgment, but gave them the pre- 
ference z it gave them a power to attach their creditors 
effes, and to be their own carvers; it ſubverted the le- 

al courſe of adminiſtration, and was inconſiſtent with the 

tutes of bankrupts which make all debts equal, &c. 

But Raymond Ch. J. and Mr. Baron Price, who afliſted 
his lordſhip, thought it a good bye-law ; it extends only to 
their own members, and tends to the benefit and advan- 
tage of the corporation. All bye-laws for the benefit and 
advantage of trade are good, unleſs ſuch bye-laws be un- 
reaſonable or unjuſt ; that this, in their opinion, was nei- 
ther ; not unrealonable, becauſe it extends only to their 
own members, whoſe conſent is implied in all bye-laws, 
and every man that buys ſtock muſt take it ſubjeEt to the 
engagement Jaid upon ſuch ſtock by the company ; it is 
not unjuſt, becauſe the ſtock is only to be retained as a 


pledge till the debt be ſatisfied, which every debtor in. 


juſtice is bound to do ; that the aſlignees ſtand in the place 
of the bankrupt, and can be in no better condition than 
the bankrupt himſelf. | 

King, C. ſaid, I think this caſe is within the clauſe of 
the ſtatute 5 Geo. cap. Zo. of ſetting off debt againſt debt, 
ſo need not give any direCt opinion as to the bye-law : here 
is mutual credit given, and therefore 1 think the company 
may retain the 8oo /, due to them out of the dividends due 
to the bankrupt's eſtate, ſubſequent to the bankruptcy, 
and ſhall not be obliged to come in as a creditor under the 
commiſlion ; and decreed accordingly. Gibſon et aÞ, af- 
fignees of Sir Stephen Evans, a bankrupt, v. Hudſon's Bay 
Company. 7 Vin. Abr. pl. 2. Sira. 645. 

The petitioner was indebted to J/oodivard, a banker, 
upon account of caſh notes that he had accommodated him 
with, and whillt he was ſo indebted Hoodward became a 
bankrupt, and the afſignees under the commiſlion againſt 
Wiedward had brought an aftion againſt Riley for the mo- 
ney ; it happened that Rzley, againſt whom the aftion was 
brought, and one Chapman, who were joint-partners, 
were creditors of the bankrupt //codward on other ac- 
counts, more than Rz/ey on his own ſeparate account really 
owed to /Foodward; therefore Riley inſiſted, as there was 
a mutual credit between him and the bankrupt, one debt 
ſhould be ſet againſt another ; and that it would be hard, 
that aſſignees under the commiſſion ſhould recover the 
whole againſt him, and he and his partner come in only 
under the commiſſion proportionably for what /FYoodward 
owed them with other creditors. It was inſiſted for the 
"petitioner, that although the 5 Geo. as to mutual credit was 
_ Expired, yet this caſe was within the equity of the ſtatute 

2 G22. 2. c. 22. ſeft. 13. [made perpetual by 8 Gee. 2. 
& 24. /e2, 4.] for reliet of inſolvent debtors, whereby 
mutual debts are to be ſet one againſt the other, upon no- 
uce given, Tc, and that it had lately been determined in 
a Cale where 1/2:4ward's aſlignees were parties, and a 
dedtor of I/o:qward's, though a creditor in other reſpeQs, 
ſhould have one debt ſet againſt the other upon the footing 
of mutual credit by the commiſſioners. 

t was ſaid, on the other ſide, that joint debts cannot 

{et againſt a ſeparate demand due to the bankrupt. 

King, Chancellor, was of opinion, that the caſe was 
not within the meaning of the ſtatute 2 Geo. 2. of one debt 
being Joint and the other ſeparate ; but if /oodward had 
been indebted to Riley fingly, he thought that was a mu- 
wal credit within the ſtatute 3 and though in ſuch caſe the 

atute ſpeaks only of ſetting one debt againſt another up- 
on trials, yet commitſioners of bankruptcy are within the 
<quity of the ſtatute, aud may allow of mutual debts being 


, $ |; 
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given —- bon, upon the demand of afſignees. C4; 
temp. Amg, Wc. 24. | 
"bo aſſumpſit the defendaht was proved to be indebted td 
the bankrupt in 208 7. by a ſet-off, and bringing money 
into court, this whole demand would be Uiſcharged, if the 
defendant was entitled to be allowed 127 7. bpon a tiote of 
this bankrupt's, which he claimed as ihdorſte ; the caſe as 
to which was thus: | h 

One Scott, who was poſſeſſed of this hote at the time of 
the bankruptcy, applied to the defendarit, who he knew 
owed more money to the bankrupt's eſtate, deſiring him 
to take the note and claim'a credit for it, on ſettling with 
the aſlignees, according to the above clauſe of the ſtatute ; 
the defendant ſcrupled it, ahd the bankrupt would not 
conſent z but at laſt the defendant ventured, upon Scort's 
indorſement (who ſaid he was a good man) to pay the 
127 /, and upon notice to ſet off, produced the note ; 
Strange oppoſed its being allowed, it appearing to be an 
indorſement after the bankruptcy ; whereas the words of 
the aCt are mutual debts before ; and it was an unjuſt at- 
tempt in Scott to get twenty ſhillings in the pound ; but 
the Chief Juſtice conſidering it might be dangerous to in- 
quire into the preciſe time of indorfing negotiable notes, 
dire&ted the jury to allow it, which, with much difficulty, 
and merely in deference to his opinion, they did. But 
upon motion for a new trial, the verdi& was ſet aſide, 
with the concurrence of the Chief Juſtice ; the words of 
the act being as before ſtated, and the defendant having 
no right to ltand in a better condition than Scott, who 
could only come in for a dividend ; beſides, it would be 


eſtate ſhould be allowed to buy up debts, in order to ſet 
them off in this mannet : they gave no opinion how it 
would be, if the nature of the tranſaftion, and the time 
of the aQtual indorſement did not appear. 2 Stra. 1234- 

Diſputes may be ſubmitted to arbitration, and com- 
pounded. See 5 Geo. 2. c 30 ſed. 34, 35, under the 
fir/t diviſion of this title. 

F. being a goldſmith in London, and being diſabled, 
agreed with moſt of his creditors to aſſign over all his eſtate 
upon oath, to ſeveral perſons in truſt, for the payment of 
his debts, as far as his eſtate would pay, he having ſuck 
allowance for himſelf and family as was agreed upon ; and 
molt of the creditors ſigned the ſaid agreement ; but ſome 
of the perſons that ſigned, finding that F. had done ſome 
act in violation of the agreement, took out a commiſſion 


ditors aforeſaid, that ſigned the agreement, and that were 
not privy to the ſuing out the commiſſion, had notice in 
due time, though they had negleQed the ſame, and thatit 
was ſeven months from the date of the commiſlion before 
the commiſſioners aſſigned; and F. and other perſons con+ 
cerned in the firſt agreement, and excluded by the com- 
miſſion of bankruptcy, being not compriſed, as aforeſaid, 
preferred their bill againſt the afſignees of the commiſſion 
of bankruptcy to have the agreement performed, or-at 


| leaſt to be admitted to an equal dividend with them; but 
this court would give no relief therein ; and the rather, - 


for that it was made appear that F. had made a fale of ſome 


bil. Chan. C. 18, 19. ms 

Scire facias on a judgment, the defendant pleaded a 
compoſition for 25. in the pound ; /o that it be paid 
within five years after the major part of his creditors in 
number and value ſhall ſubſcribe the ſame compoſition, 
and after the defendant ſhould be difcharged from impri- 


was of opinion, that a compoſition by virtue of the ſta- 
tute, muſt be final, and ſuch as will bind the defendant, 
and from which he cannot vary that thoſe words /« thaty 
in things executory (as in this caſe) make -a condition 
precedent ; but in eſtates executed, they make a condition 
tubſequent ; and ſo is Littleton to be underftood ; that the 
payment of 25. per pound, being a condition precedent 
to this agreement, and wholly in the power and wilt of 
the defendant till it is paid, it is therefore no complete 
agreement ; and conſequently not within the ſtatute : 
and this caſe is the ſtronger againſt the defendant, becaufe 

| | 1s 


{ 


. 


of ill conſequence in trade, if debtors to the bankrupt's + ' 


of bankruptcy againſt the ſaid F. and ſeized all the eſtate | 
they could come by, and pretended, that ſome of the cre- 


of the goods he afligned to the creditors, but diſmiſſed the 


ſonment ; and upon a demurrer to this plea, Holt Ch.']. 


/ 
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It does not appear by his plea, that he was in priſon ; fo | 
that this condition precedent may be impoſhble to be per- 
formed, and conſequently the agreement can never ariſe. 
It is true, it might have. been otherwiſe, if 25. in the 
ome had been agreed to be paid within the five years, in 
the nature of_a defeafance to the agreement ; for this {ta- 
tute operates as a defeaſance. 3 Salk. 59. ._ 

An objeftion was made to a compolition, for that the 
zgreement appeared to be only to, for, and with thoſe 
ereditors who were parties, and had {igned the: com- 
poſition ; but this objection was diſallowed, . becauſe the 
tatute makes this an agreement for the reſt. 3 Saw. 69. 

The ſtatute of two-thirds in number and value was 
Pleaded in bar; and the defendant, to, bring bimſelf 
within the benefit of the ſtatute, ſhews, that he abſcond- 
ed at the time mentioned by the ſtatute, but did not ſhew 
for what he abſconded ; and for this the plaintiff had 
judgement on demurrer. 2 Ld, Raym. 810. 

When one pleads the ſtatute of two-thirds, if he would 
take advantage of the clauſe of being in cuſtody, he muſt 
thew it to have been on the 17th of November ; if of the 
clauſe of abſconding, he muſt ſhew he abſconded for debt 
at the time of the ſtatute made ; and Zo/t ſaid, he took 
the ſtatute to be a private law ; for though it concerned a 
great many, yet it concerned a particular fort of people, 
and here the plaintiff had judgment, becauſe the deten- 
dant did not ſhew in his plea, that he abſconded at the 
time of the aft made, but only ſaid it was on the 17th of 
Navember. 2 Ld. Raym. 811. ; 


9. Of diftributing the bankrupt's eflate, 


See flat. 1 Fac. I. c.15. ſet. 4. 5 Geo. 2. c. 30. ſe. 1, 
2, 3, 4» 25- under the firſt crviſion of this title, 

A commiſſion of bankruptcy was taken out againſt 
T. F. the 17th of November, 1676 ; but proſecuted only 
by R. the other creditors conſenting that execution of the 
commiſhon be forborne a month ; Gut R. proſecuted and 
ſued 4. who had poſſeſſed the eſtate by aſſignment of 
the bankrupt, It was inſiſted upon at the trial, that F. 
(the ſuppoſed bankrupt) was not ſo. R. had a verdiQt, 
and the four months were out ; three weeks after, ſhe 
petitions to be admitted into the diſtribution, and now 
would contribute to the charges, the ſuſpenſion of executing 
the commiſſion having been ſo ordered by the Chancellor ; 
and now his Lordſhip direCted ber to be admitted into con- 
tribution, Cha. Ca. 307. 

After diſtribution and four months, it was admitted, 
arg. that other creditors could not come in to diſturb 
the firſt diſtribution, but might come in for the reſidue, 
of which of no diſtribution was made. 2 Cha. Ca. 153, 
L154. 

g view of the ſtatute of 13 El:z.c. 7. and oF 
it was reſolved by the court, that it certain creditors ſue a 
commiſſion, and others within four months after or more, 
being creditors, come before contribution and will join 


in the charges of the commiſſion, and all that belongs to it, | 


and tender their parts, that they ſhall not be refuſed, but 
have their equal parts as creditors. But if any diſtri- 
bution be made of any part of the eſtate, no creditors are 
to be admitted after, that came not in before. Hob. 287. 
Hat. 37, 38. | 

The commiſſioners may ſell and prepare for diſtribution 
preſently upon the execution of the commiſſion ; but until 
the four months are paſt they may not proceed to diſtri- 
bution, for the creditors which inhabit in the remote parts 
of the realm, perhaps, cannot have notice ; and it may 
be carried ſo ſecretly, that if they might d:ſtribute pre- 
fently, that they which ſued out the commiſſion ſhould 
be only ſatisfied, when, indeed, there was no default in 
the others. Alſo it was reſolved, that the offer of cre- 
ditors to be joined, and before they be partakers, is not 
an efieCtual offer, without offering to be contributory to the 
charges ; but to offer any particular ſum is not neceſſary, be- 
cauſe they know not what ſum is diſburſed, and that is to be 
a/Jeſſed by the commiſſioners. And the words (for the charge 
of the commiſſion) is to be extended to all charges ariſing in 


ſuing forth the commiſſion, and in execution and defence the! ef. 


Hut. 37, 38. 
- 2 
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Where there are lands unſold, and the commiſſioney 
make a diſtribution on a ſuppoſed value thereof, withour 
having any money to diſtribute, this was held by the 
court to be a good and regular diſtribution ; and 
words of the aCt are, © that the commiſſioners fhall haye 
the ordering of the bankrupt's eſtate;” ſo that there is no 
neceſlity to ſell and diſtribute the money ; but if the 
allot a proportion of the land to each creditor, it is well 
enough. ,Lord Hutchins ſaid, that a fraudulent diftri. 
bution may be ſet afide by the Lord Chancellor, even upon 
4 petition ; that it had been ſo done in the Lord Claren. 
don's time z and in the principal caſe a new diſtribution 
was ordered to be made, and other creditors not taken 
in before to have their proportions, 2 Fern. 158, 
\ Bankrupt's goods ſhall be rateably divided, notwith. 
ſtanding any judgment, recognizance, &c. See fat, 
bot Face 1. 6. 19, ſer. g. under the firſt diviſion of this 
Tile, 
| Creditors, upon what ſecurity ſoever they be, come in 
all equal, unleſs ſuch as bave obtamed aQtual execution 
before the bankruptcy, or had taken pledges for their juſt 
debts ; and the reaſon is, becauſe, from the a& of bank- 
ruptey, all the. bankrupr's eſtate is veſted in the commit. 
honers who are eſtabliſhed as courts of juſtice touching 
the bankrupt's eſtate, and before whom the creditors 
muſt authenticate their debts, in order to receive their di- 
vidends z and therefore they muſt equally admit all per- 
ſons to make proof of their debts ; but ſuch as have 
pawns or mortgages have a property in the thing pledp- 
cd, precedent to the tranflation of the property to the 
commilhoners, in which caſe they have only an equity of 
redemption, and are in no better condition than the bank- 
rupt himſelt ; that the bankrupt, before the aſſignment 
of the comiſlioners, has ſuch property as will maintain an 
 aCtion for the recovery of the goods, Bae. Abr. 258. in 
| Notes, See Salk. 108. : | 
One ſeiſed of lands in fee owes a debt by ſtatute, and 
afterwards becomes a bankrupt, and the creditor by fta- 
[tute extends the lands, then a commiffion of bankruptcy 
is iſſued out. Upon a reference by the Lord Chancellor 
| Cowper to the Judges of C. B. they held, that the clauſe 
of the ſtatute was full and plain, that all the creditors of 
the bankrupt, unleſs where there was a mortgage, ſhould 
be quly paid. FI/ll. Rep. 92, 93. | 

| And Trevor Ch. }. faid, a judgment or recognizance 
did no more bind the lands, than the ze/fe of a fi, fa 
bound the goods, at the time of the making of this fta- 
tutez and it was plain, if the f. fa. was not ſerved and 
executed, ſuch creditor, notwithſtanding his ſuing out 
his fi. fa. ſhould come in only in proportion with the 
creditors, even by a fimple contract. J/ill, Rep. 93 
Same caſe, 
A. being indebted to a feme covert, becomes a bank- 
\rupt, the huſband pays the contribution- money, and dies 
before diſtribution, and then the wife died ; the executors 
of the wife are intitled to the dividend ; for the huſband 
paying the contribution-money, does not alter the pro- 
my of the debt. 2 Vern. 707. | 
| A. drew a bill of exchange for 1001. on B. in Helland, 
payable to C. which B. accepted, and afterwards A. and 
B. became bankrupts, and C. received 401. of the 100, 
out of B,s effefts. © Ld. C. Macclesfield direted, that 
'the creditors of A. ſhould come in for the 60/. reſidue 
of the 1007. and that if the 40 /. paid to C. ſhall app*®* 
to have been paid out of B.'s own effefts, then the cre* 
ditors of A, ſhall come in for the whole 100/. ovt® 
which they muſt anſwer the other 401. to the creditors 
of B. that being to be taken by A.'s creditors 1 ſuch. 
caſe only as truſtees for Bs creditors. 2 Will. K+ 


— 


A. mortgaged lands, and afterwards became a bank- 
'rupt. The title of the mortgagee is not to be impeache 
dy the ſtatute ; and the mortgagee being a creditor like- 
wiſe by bond, wae decreed to come in, he paying his con* 
tribution-money. Finch. Rep. 465. 

If one quits his trade, and a commiſſion of bankruptc? 
is aſterwards ſued out againſt him by his old creditors, yet 


an after creditor ſhall be admitted to have his ſhare 18 
|bankrupt's eſtate. Ld. Raym, Rep. 287. Bil 


.. 
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Bill againſt the commiſſioners and aſſignees of a ſtatute 
f bankruptcy to be let into the ſtatute, paying contribus 

a mon'y, and decreed accordingly ; the plaintiff likes 
wiſe accounted for what eſtate of the bankrupt came to. 
the hands of the plaintiff's father and repaying” money, 
which himſelf had recovered at law. Fin. Rep. Qo. 

Cregitors excluded, were Jet in for their ſhares accord- 
*n to a prior agreement, though an aſſignment and divi- 
end had been made of the eſtate. Finch Rep. 326. 

Upcot, a merchant, mortgaged lands to JF tor 1157 !. 
and afterwards mortgaged the ſame, together with other 
lands, to Howell, as a collateral ſecurity for $00 /. due by 
the ſaid U. to H. by bond, and about ten days afterwards 
U. was declared a bankrupt ; part of the premiſles were 
ſol.1 for 10507. and the money paid to U. but the com- 
miſſioners refuſing to fell the reſidue, and the afſignees 
refuling to ſatisfy the demand of H. or to admit him to 
have any ſhare of the bankrupt's eſtate, he petitioned for 
a {ale to made of the reſt of the mortgaged premiſſes, - 
and the money to be applied towards the demands of U, 
and himſelf ; and in caſe of any deficiency, then to be 
admitted a creditor on the ſaid bankrupt's eſtate, for what 
ſhould remain due after ſuch ſale and application as afore- 
aid, and to ſtay any dividend in the mean time. VFhere- 
upon the Lord Chancellor Hardwicke, upon hearing coun- 
{cl, referred it to the commiſhoners to take an account of 
what was due to FF. and H. reſpeCtively, for principal 
and intereſt on their reſpeQtive mortgages, and ordered, 
that ſo much of the ſaid mortgaged premiſes as remained 
unſold, to be ſold to the beſt bidder, and the monies 
ariling 10 be applied to the diſcharge of all principal and 
intereſt due to the faid FF. in the hrſt place, and then of | 
the ſaid H. together with his coits of application, by pe- 
tition to this court to be ſettled by the ſaid commiſhoners ; 
and in caſe the petitioner and aſhgnees ſhould differ about 
the ſame, and if the ſame ſhould not prove ſufficient to 
pay the petitioner his principal, intereſt and coſts as afore- 
faid z then the petitioner to be admitted a creditor for 
ſuch deficiency, and be admitted ta a dividend, &c. for 
the ſame; and that the ſaid /7. and FH. be examined 
touching the account, and to produce upon oath all deeds, 
books of account, and vouchers, &c, upon the petition of 
William Hoilwell, of Excter, Eſq. 7 Vin. Abr. 102, 
X : W8 do gee 
: 4 gives a promiſſory note for 2001. payable to B. or 
order, who indocſes it to C, who indorſes it to D, A. B. 
and C, become bankrupts, and D. receives 5s. in the 
pound on a dividend made by the afſignees againſt . D. 
thall come in as creditor for a 1504. wy out of B.'s 
effes; and if D. paid contribution- money for mare than 
I50/. it ſhall be returned. 2 H/l. Rep. 407. 

Upon petition to Lord Chancellor Hardwicke, the caſe 
was, Hugh Payne and Deborah Bullock, May, 1716, gave 
bond to Mary Tirrel for payment of 120/. In 1927, 
Mary Tirrel aſhgned the bond to Rachel her daughter, the 
petitioner; Hugh Payne and Deborah Bulleck both died ; 
Hugh Payne died infolvent, Deborah Bullock left a con- 
iderable real eſtate, which devolved to Hugh Payne her 
grandſon; Hugh Payne the grandſon entered, and fold 
on of the lands, and after became a bankrupt ; hjs aſ- 
lgnees were in pofſeſhon of the lands that were Deborah 
Buileck's, unſold by Hugh Payne the grandſon ; the petiti- 
oners therefore prayed that thoſe lands in the hands of the 
 allignees might be liable to the bond of Deborah, pre- 
terable to the general creditors of Hugh Payne the grand- 
fon. - It was inſiſted for the petitioner, that ſince the 
ihatute 3 & 4 1/1. & Mar, cap. 14. of fraudulent deviſes, 
lands in the hands of deviſees are made liable to bond 
debts, as in the hands of the heir, and here the aſſignees 
itand in the place of the bankrupt, and ſubjeCt to the 
lame equity, and the bankruptcy and aſſignment is no 
alienation b:na fide within the exception and intention of 
the ſtatute ; and the caſe of executors becoming bank- 
rupts, having aſſets remaining in ſpecte, 1s common, and 
always held the” creditors of teſtator to have a preference: 

ut 1t was inſiſted e contra, that there is no ſpecific lien ; 
the atlignment is an alienation, and the caſe of executors 
differs; an executor is looked upon as a truſtee. Lord 


| determine in this ſummary way; 
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eter! let the petitioner bring 
his bill by Zofter term, and ftay ſufficient of the eſtate in 
mY mean time in the aſfignees hands. 7 Yin. Abr. 101, 
bl. 12. | err foe 4. 

Trover for three bank notes, which were payable to A. 
and Co. and upon the trial it was objeQed, that the fole 
intereſt of theſe notes was'not in A. alone, 6c. and that 
A. had once a partner, one F. who died before the draw - 
ing of theſe nctes, and ſo the executors having renounced ' 
the partnerſhip, were till intereſted in all things relating 
to their trade; and J. Powell heid, that this was true 
enough ; for prima facie the executors of *F. ſhall be 
taken to continue in the partnerſhip until they renounce 
it, and no renunciation being mMe out in this caſe, but 
ſome of the executors having proved the will, they -were 
intereſted in theſe notes tao, though they never acted in 
th? trade. 7 Vin. 103. pl. 5. | Ong” 

If a joint commiſhon of bankruptcy iſſues out againſt 
two joint traders, it was queſtioned, if ſeparate creditors 
might come in under it; and that they may, it was 
argued, that if there are two joint traders, and one be- 
comes bankrupt one day, and. the other the next day, 
and a joint commiſhon is taken out, different relations 
, muſt be had under a joint commiſſion with regard to the 
different times of the bankruptcy ; and the diſtribution 
under it muſt 'be the ſame, as if ſeparate commiſſions 
had been taken out; for in both caſes the joint fund is 
primarily applied to the joint debts, and the ſeparate 
fund to the ſeparate debts, and then in average to the 
joint debts, and wice ver/a; fo are the orders in the court 
of Chancery in the following inſtances, v:z. A. and B, 
were partners, but the partnerſhip being diſſolved, and 
A. ſetting up for himſc}, became bankrupt, and a com- 
maſhon iſſued out againſt him ; the joint creditors were 
admitted to prove their joint debts under the ſeparate 
commilhon, and cites the 22d of January, 1738, the caſe 
of Stephens v. Brown, and Adland That 22d of Aprit 
1729, it was ordered that the joint eſtate ſhould go to 
the joint creditors, and the remaining part of the joint 
eſtate, which reſpeCtively belonged to each, ſhould go to 
their ſeparate creditors, upon a joint commillion ſued out 
againſt the then defendants, and cited Frey v. Heyham 
and \Heyham. And that 2 Geo. 2 in C, M two being 
joint obligors, and afterwards bankrupts, ſeparate com- 
miſſions were taken out againſt them, and the ſeparate 
commiſſioners refuſing to let in the obligee, he brought 
an aCtion againſt one of the obligors ; but the defendant 
having got 2 certificate under the ſeparate commiſſion, wag 
diſcharged. Matthews v. Alan, Which proves that joint 
creditors may come in under ſeparate commiſſions ; and 
by the ſame reaſon, ſeparate creditors may come in under 
a joint commiſſion ; and the law being ſo, every aſlignee 
may recover by ſetting forth the ſpecial matter ; and be- 
des, if the aſſignee of the other part will not join, he 
may be ſummoned and ſevered ; and the court thought 
the laſt caſe cited came fully to the point of the principal 
caſe, and therefore inclined to give judgment accordingly, 
Sed adjornatur. Fuzgib, 281. | 

Joint debts are to be paid out of the joint ſtock firſt 
and if there be any overplus, then that ought to be ap- 
plied to pay particular debts of each partner ; but if there 
be not enough to pay all the joint debts, and if either of 
the partners ſhall pay more than a moiety of the joint 
debts, then ſuch partner is to come in before the com- 
miſſioners of bankrupts, and be admitted as a creditor for 
what he ſhall pay over and above his moiety, 2 Chan, 
Rep. 226. wy 

If there be ſeveral joint traders, payment to one of 
them is payment to all; fo if they all, except him to 
whom the payment was made, were bankrupts, the pay- 
ment is only unavoidable as to his proportion. 12 Meg. 


447+ | 
” And if there be four partners, whereof three are 


| bankrupts, and their ſhares aſſigned, and a payment was 


made to him that was no bankrupt, it is payment to all 
the aſſignees, for now they are all partners. 12 1:4. 


447+ 
On a joint commiſſion of bankruptcy againſt two 


Chancellor ſaid, This is a point of too much difhiculty to 
Vol. 1. N* 27. : 


| traders, ſeparate creditors are allowed to come in ; fo 


r the 
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Joint effeRs are to be applied firſt to pay the partnerſhip 
debts, and then the ſeparate debts; and the ſeparate et- 
fects to pay firſt the ſeparate creditors, and afterwards the 
Partnerſhip creditors. Per Cowper Chan. 2 Yen. 706. 
Two partners in trade put in each an equal ſtock, and 
agreed by covenant, that the ſtock ſhould pay the debts 
of the ſtock, and neither of their ſeparate debts ſhould 
charge the ſtock, but only his own cſlate, or to that 
effect; they both became bankrupts, and a commiſſion 
iſſued againſt them both ; one of them owed ſeparately 
more than the other ; the queſtion was between the ſe- 
parate creditors of each bankrupt, and the creditors on 
account of the joint ſtock, for thele would exclude the 
ſeparate creditors from wharging the joint Rock, but that 
it. ſhould ſatisfy the ſtock debts; but the Lord North 
was of a contrary opinion, for the covenant. of the part- 
ners cannot bind any of the creditors, but only themſelves. 
2 Chan. Ca. 139. ' 
R. $. and G, were partners together in the trade of a 
dry-ſalter: G. embezzles and waſtes the joint ſtock, 
contratts private debts, and becomes a bankrupt ; the 
commiſhoners aſſign the goods in partnerſhip. Bill by 
R, the plaintiff for an account, and to have the goods ſold 
to the beſt advantage, and inſiſted, that out of the produce 
of the goods the debts owing by the jaint trade onght to 
be paid in the firſt place, and that out of G.'s ſhare, ſa- 
tisfaction muſt be made for what G. had waſted or em- 
bezzled ; that the afſignees could be in no better a caſe 
than the bankrupt himſelf, and were entitled only to 
what his third part would amount unto, clear after debts 
paid, and deductions for his embezzlement; and the court 
ſeemed to be of that opinion, but ſent it toa Maſter to 
take the account and ſtate the caſe, 2 Yern. 293. ' 
If one or more of the joint traders become bankrupt, 
his or their proportions. only are aſſignable by the commil- 
ſioners to be held in common with the reſt, who were 


not bankrupts. 12 Jed. 440, 


10. Of the bankrupt's nt appearing, nor diſcovering his 
eflate ; has privilege during his attendance ; the allawances to 
be made him ; his diſcharge and certificate, 


See the ſtatute 5 Geo. 2. c. 30. ſect. I, 2, 3, 4y 5» 8, 


T2, 13, 14, 15, 16, 1”, 18, 36. and /fat. 1 fac. 1. c. 15. 
feat. 8. under the firjt diviſion of this title, 

A. was declared a bankrupt, and the commiſſioners 
being informed that he was embezzling and concealing 
his effefts, and fraudulently conveying away and alien- 
ating his eſtate, thought it neceſſary to have him before 
them, before the firſt day appointed in the Gazette for 
his examination ; and accordingly, at the requelt of the pe- 
titioning creditor, they ſummoned him perſonally to at- 
tend them, to be examined touching the ſaid complaint z 
and upon his refuſing to comply with the ſummons, they 
got a Yadie's warrant, and the bankrupt, by virtue there- 
of, was committed to Newgate; and upon his being 
brought before the commiſſioners, purſuant to their war- 
rant direQted to the keeper of Newgate, and refuſing to be 
examined, they re-committed him to Newgate, there to 
remain without bail or mainpriſe, according to the form 
of the ſtatutes in that caſe made and provided ; and upon 
the bankrupt's petition, the commithoners right of com- 
mitting the bankrupt was (among other things) conteſted ; 
but upon great debate of this .matter, Lord Chancellor 
Hardwicke was clearly of opinion, that the commitment 
by the commiſſioners was legal, and therefore bis Lord- 
ſhip ordered, that ſuch part of A's petition as prayed to 
| be diſcharged out of priton, ſhould be diſmilled. 2 £4. 
Abr. 99. Os 

In the month of July, 1732, a commillion of bankrupt 
iſſued againſt Ph lip de Fries, of Lemon-flrect, Goodman's- 
fields, in the county of 47:44/e/ex, merchant, and he 
was declared a bankrupt, and was required to ſurrender 
himſelf to the commiſſioners on the ninth and fixteenth 
of Auguſt, and the ninth of Sepremver tollowing. 

Upon the meſſenger's executing the warrant of ſeizure, 
which was three days before the lervice of the ſummons 
upon him, he had without refiſtince delivered up his 
keys and effects to the meſienger, and promiſed to ſub- 

"Bs | | 
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mit to'the commiſſioners, and comply with the direQio1 
of the aCt. | 
- The ſummons was not ſerved upon him until the firſt 
day mentioned for his ſurrender in the Gazette ; and about 
an hour after the ſervice of the ſummons, and before he 
ſurrendered himſelf, the bankrupt was arreſted in his own 
yard, the bailiff ng got over the wall ; and he there. 
upon petitioned the Lord Chancellor, amongſt other 
things, to be diſcharged, and ſuch petition came on to he 
heard before he had ſurrendered himſelf to the commil. 
honers : and upon hearing the petition, the Lord Chan- 
cellor King fo far conhdered what he had done (and 
which was all that he could then do) as a compliance with 
the aCt, that he held that he ought to be diſcharged; but 
he diſſuaded the bankrupt from ſuing the officer for the 
penalty z . whereupon an order was made accordingly by 
conſent, Dav. 163 

A man rents a houſe for years, by leaſe, at C. and 
becomes a bankrupt, and ſurrenders all his goods and 
ellects to commiſſioners, according to the 4 & 5 {xn 
and with the reſt this leaſe, and his certificate was allow- 
ed ; but being taken into cuſtody for-non-payment of the 
rent ſince, he moved by counſel to be diſcharged ; but 
the court would not grant it, and forced him to put in 
bail, for they ſaid the act of parliament did not make void 
the contract between him and his landlord. 7 /in. 129, 
pl. 2. 

T'wo perſons, having authority to ſeize the eſfeQts of a 
bankrupt, broke open a cloſet, where the bankrupt was, 
to ſearch for them, and took him on an aCtion, and threw 
him into the Compter, where he was ſerved w:th ſeveral 
other actions in cuſtody; it was ordered, thot they, at 
their own coſts, ſhould procure him to be diſcharged out 
of cuſtody, or to ſtand committed, being an abuſe of the 
proceſs of the court. Seleft Ch Ca. 64 

la debt on obligation, the defendant pleaded, that be- 
fore the aCtion brought, the plaintiff became a bankrupt, 
to which the plaintiff demurred ; and per cariam, Its wn 
ill plea ; until an allignment be made, the debtor is de- 
tenceleſs, and cited therefore (the caſe of) /1anſn and 
Hal? (that) payment before a commillion ſued out is well 
enough, and fo it 1s before his debt be aſſigned ; and judg- 
ment for the plaintitf, 3 Keb. 616. 

The plaintiff declared upon a promiſſory note ; defen- 
dant pleaded 5 Ann. c. 22. ſet. 3. that he became bank- 
rupt ſuch a day, and that before that time he was, and (till 
1s, indebted to F. $, in 1007. and upwards ; that a com- 
miſſion iſſued, and the commiſſioners proceeded and 
wade a certificate, that he had conformed in all things to 
the ſtatute, &c. (1ccording to the common form) and 
that 7. S. refuted to ſubſcribe the ceriifcate, till the de- 
fendant gave the aforcſaid note in the declaration men- 
tioned, in truſt for F. $. whereupon he pave the note in 
the declaration to the plaintiff, in truſt for F. $S. intenc- 
ing thereby to induce him to ſubſcribe the ſaid certificate; 
and this, Cc, 

The court was of opinion (but Mr. J. Peres ſeemed 
of a contrary one) that the defendant .ought to ſet fort 
his contormity in all things to the ſtatute, that it way 
appear to the court he was ſuch a bankrupt as is entitled 
to be diſcharged, which not being done by words in the 
plea, but only under the certificate of the commilhoners, 
which was ſet fo:th, they held the plea ill. Eyre )- licenced 
it to the caſe of the plea upon the aCt for diſcharging tt 
poor priſoners, where the defendant mult thew bicnlelt 
out of all the exceptions. 

Parker Ch, Juſt. ſaid,” the intention of the att wats 
that it might not be in the power of a creditor, who had 
four-lifths, to diſcharge the debts of the other {1th path 
unleſs he fairly dilcharged his own ; but there would bs 
no danger of that, unle(s the bankrupt had fo conformed 
himſelf, as to be entitled to be diſcharged by certiticate 3 
for otherwiſe, no injury would be done to other creditors 
, by ſuch note, therefore he thought it would beſt enloree 
the intention to make the note pood, where the creditvrs 
would not be hurt by it ;. becauſe it would be the greateſt 
puniſhment upon the bankrupt who intended a chef 
Fackſon and Amery, DPuzre this, and iee the at, the 

EXPiED 


BY A& N 


expreſs words of which are, that ſuch note ſhall be void. 
G:lb. Ca. I 40». | 

The flat. 5 Geo. 2. c. 30. ſect. 7. extends not to debts 
* due to a bankrupt as executor, but it is for this particu- 
Jar reaſon, becauſe they are appropriated to pay teſtator's 
debts ; and if they were aſſigned, it would be a wrong, 
viz. a devaſtavit ; and It being objected, that it extends 
not to debts due to the bankrupt jointly with another, it 
was anſwered by Ld, Ch. J. Parker, in delivering the 
opinion of the court, that the caſe cited for that purp»ſe 
from Lev. 17+ is not determined. Fill, Rep. 254. Gb, 


if eakrapt has a certificate, and an aCtion be 
brought againſt him afterwards for a debt precedent to 
the ſtatute, he may plead his certificate upon the roll, 
and ſo prevent a judgment from being entered up after- 
wards ; but having neglected ſo to do, it was his own 
default ; that a court of equity 1s not to relieve either his 
pleading or his want of a plea, or no proper plea put in 
in time, nor could he be relieved on an culita querela, be - 
cauſe he had an opportunity, and might have pleaded his 
certificate before the judgment was entered ; and-upon pro- 
ducing ſuch precedents where bankrupts had been re/ieved 
againſt judgments obtained againſt them, they did not 
come up to the caſe in queſtion ; and the petition was dif 
miſſed. 2 Vern. 696, 697. 

Gore brought an aCtion for rent againſt Bag/ha'l, a 
bankrupt, and obtained judgment before his certificate 
was allowed by Lord Chancellor ; andthe certificate not 
being allowed till after the rules of pleading were out, 
the ba: krupt had no opportunity to plead his certificate, 
and take the benefit of the a&t 4 Arn. but in the ſerre 
facas againſt the bai', the certificate was pleaded, and the 


plea over-ruled, ſo that the bankrupt has no relief but in. 


equity, or by audita querela, which is an equitable re- 
medy at law. A motion was made by 51 ep TFekyl 
for an injunCtion ; but Cwuper C. denied the motion 
(though dir Fo/eph Fekyl ſaid, there were ſeveral prece- 
dents of injunctions of this fort, but had none ready to 
produce), becauſe this was a merciful law made in favour 
of the bankrupt, and in prejudice of the creditors, and 
therefore not to be extended in equity farther than at law. 
"Vin. Abr. 131. þl. 5. 

A. a creditor of B. brought an aCtion at law, and 
having got judgment, took him in execution, on a ca. 
ſe. afterwards the aft of 5 Geo. was made, where, by 
cad. 24. .a bankrupt, if he ſurrenders, is examined, and 
four-hſths in value and number of his creditors ſign his 
certificate, and teſtify their conient, &c. is to be dif- 
charged. After which ſtatute a commiſhon 1s taken out 
azainſt B, by C. B's father-in-law, and A. 1s perſuaded 
to come in and be an aſſignee, to prevent the ſinking the 
eſtate, and getting him diicha-ged. The eſtate of B 
(beſides what he had before the ſtatute made over to C.) 
was only ſome few ſhillings and fome deſperate debts ; it 
was infilted, that fraud appearing, equity would not inter- 
pole in prejudice of an honeſt creditor, and in favour of the 
bankrupt, which Lord Chan. Parker admiited; and as 
to 4.'s coming in and proving the debt, it was argued, 
that it might be thought neceſtiry, in order to prevent 
B.'s diſcharge, and this his Lordſhip held reaſonable : and 
that as to not detaining the body, where all the bank- 
rupt's eſtate was to be ſeized, here was no eſtate left to 
ſeize, all that being made away to C. and that in this 
Cale 4's coming in, canuot be conſtrued an election to 
be paid out of B's eſtate, and fs a waver of his former 
execution of the body ; for here being no eſtate, there 
could be no eleQtion, and 4. propofing to wave any be- 
refit under the commiſſion, his Lordſhip faid it ought 
to be accepted, and refuſed to diſcharge B. 1/ll. Rep. 560. 

duch creditors of a bankrupt as eome in under the com- 
miſton, by which all the bankrupt's eſtate, both real 
and perſonal (by means whereof he ſhould pay his debts) 
was ſeized, ſhall not be allowed to impriſon the bankrupt 
for not paying thoſe debts. Per Ld. Cha. Parker, who 
ſaid, he would order his diſcharge out of cuſtody, as to 
any aCtion brought by thoſe who had come into the com- 
miſſion. of bankruptcy, and had ſought relief thereby, 


| charged till he h 
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And though it was objeQed, that he ought not to be diſs 
ad perfeaed his examination, yet the 

court held the contrary y for it did not appear, that: he 
had. been in contempt, or refuſed ; but. it he, had, yet 
when the commiſſion was irregularly ſued out,. there 
ought not to be any proceedings upon it by way of. ex- 
amining the bankrupt, or otherwiſe, J/ll,. Rep, 612. | 

A creditor came in under the commiſſion, and proved 
his debt, and after arreſted the bankrupt, who now prayed 
to be diſcharged. Ld Ch. King laid, it has been the con- 
{[truCtion of equity upon ſtatute of 5 Ann. cap, 17. which 
diſcharges the bankrupt of his debts, on a certificate, by 
four-fiiths of his creditors; and allowed by the Chancellor 
that where a trader becomes bankrupt, and any one of 
his creditors comes in before (under) the commiſſion to 
prove his debt, though with deſign only to oppoſe the 
bankrupt's certificate ; yet this is an eleCtion to take his 
remedy for his debt under the commiſſion, and if pending 
that, the creditor ſues and arreſts the bankrupt, it is taken 
to be an opprefhon, and ordered the creditor, at his own 
_ to dilcharge the bankrupt out of cuſtody. 2 1/it!. 

ep. 394. * 00 | 

E. if ſuch creditor will wave any benefit under the 
{tatute, and ſtay a reaſonable time, and there is. an im- 
probability of the bankrupr's being able to gain his certi- 
hcate figned by four-fifths in number and value of the cre- 
ditors, or allowed by the court; in ſuch caſe, if the cre- 
ditor applies to the court, declaring his conſent to wave 
any right or ſhare of the bankrupt's eſtate under the com- 
miſſion, and praying that he may ſue the bankrupt; Ld. 
Ch. Kr-g thought it reaſonable for the court to give leave 
to ſuch creditor to proceed at law againſt the bankrupt for 
his debt. 2 J/il. Rep. 395. is 

Bankrupt in priſon on a meſne proceſs at ſuit of A. 
prayed that 4, might make eleQtion, whether he would 
come in under the commiſſion, or take his remedy at 
law ; fer Ld. C. Taibst, A. may make a ſpecial eleftion, 
to take his remedy at law, and to come in under the com- 
miſhon, ſo far as to prove his debt, and aſſent or diſſent tg 
the certficate, becauſe that will affe& his remedy at law 
but he 18 to wave any dividend or farther benefit under 
the commilſion, and accordingly 4. made his eleQion in 
this cale, 7 Vn. Abr. 134. pl. 19. ; 

F. having proved a debt of 2000 /. under a commiſhon 
of bankruptcy againſt one £. and paid contribution, and 
yet had Z. in execution for his debt. An order was made 
by the late Ld, C. King, that F. ſhould either diſcharge 
L. or loſe his dividend; and the commiſſioners having 
certified, that four-hfths in number and value of the cre- 
ditors had confented to L.'s diſcharge, excluſive of F. 
he now petitioned againſt the allowing of the certificate, 
and that he might be admitted to come in ſo far under the 
commiſſion, as to have liberiy to aflent or diffent.. Lord 
C. Talbat ſaid, that it was ſettled, on great debate, that a 
creditor might be at liberty to eleCt to proceed at law, and, 
notwithſtanding, have liberty to aſſent or diſſent to the 
certificate, The cafe of putting creditors 'to election, is 
but modern in favour of bankrupts ; but if that clection 
is made in general terms, and in conſequence the-cre- 
ditor is to be excluded from a liberty of diſſenting to the 
certificate, the reſt of the creditors are not only to take 
all the reſt of the effes, but have it in their power, by 
allowing the certificate, to bar the other's debts, &c. So 
that permitting ſuch creditor to aſſent or diſſent to the 
certificate, is not to give him a benefit, but to prevent 
his being huit; and the laſt ſtatute about bankrupts men- 
tions four-fifths of creditors who ſhall have proved their 
debts, and not who proved,' &c. and ſought relief; arid 
it would be hard to put it in the power of a few ſmall 
creditors, by conſenting to the certificate, to preclude the 
other of his debt ; and therefore as the court, by equit- 
able conſtruction, puts a creditor to his election for abid- 
ing by his remedy at law, or coming in to have his di- 
vidend under the commiſſhonz ſo by the ſame rule of 
equity, ſuch creditor renouncing any benefit under the 
commiſſion, ſhould not be kurt ; therefore let -#. be at 
liberty to make a ſpecial eletion. 7 Pin, Abr. 134 
pl. 20, | | 
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A creditor petitioned the Lord C. Parker againſt the 
allowance of the bankrupt's certificate, who, in conſider- 
ation of the plaintiff's withdrawing his petition, gave 
him a bond for the whole debt. The certifi-ate was atf- 
terwards allowed, and the creditor ſued the bond againſt 
the barikrupt, who pleaded the act of 5 Geo. 2. and that 
the bond was obtained in order to procure his diſcharge ; 
but Lord C. Parker refuſed to relieve the bankrupt, and 
drſmiſſed his bill with coſts. 7/77. Rep 620, 

Where a bankrupt is in execution before the commil- 
(on, and the creditors come in and receive a dividend 
out of the eſtate, the court will put him co his election, 
either to diſcharge the bankrupt or renounce the dividend, 
and this in ebntermilty to the law, where if the creditor 
will take the debtor in execution, he cannot afterwards 
take execution by ff. fa. becauſe the body is deemed a 
ſatisfaftion ; but otherwiſe, if the creditor takes a ff. fa. 
firſt, and levies ſhort, &c. there he may take a ca. /a, 
afterwards, and ſue both; and here 4. ſued out a com- 
miſſion of bankruptcy againſt B. in 1726, and aſter 
1727, received a dividend of 2 5. 6 4. in the pound, and 
now lately took B. in execution for the reſt of his debt, 
and now B. petitioned to be diſcharged, but was denied. 
7 Vin. Ar. 134. pl. 17. 

Per Lord C. Talbat: Though a cfeditor of bankrupt 
. under 201. is by the laſt aft excluded from aſſent or dif- 
ſent to the certificate, yet as he' is afteQted by the conſe- 
quence. of allowing the certificate, he hath right to peti- 
tion, and ſhew any fraud againſt allowing the certificate. 
7 Vin. Abr. 134. pl. 18. 

A- queſtion was concerning the form of certificates on 
the late aCt ; but per Lord C. Parker, the commilloners 
are to certify one day, that the bankrupt has in all things 
conformed, &c. and then the next day, the creditors 
certify on the ſame parchment their conſent, at the foot 
of 'which the commiſſioners are to certify that the credt- 
tors had conſented, according to the terms of the act. 
n Vin. Abr. 132. pl. 9. 

A bankrupt ſo ſound, was ſued for a debt on bond, 
before his certificate allowed, but he had ſurrendered his 
effefts and ſubmitted to be examined, and his certifcate 

not being allowed, he pleaded #on et fattum, and judg- 
ment was given againſt him. He had afterwards a cer- 
tificate allowed and confirmed. The obligee three or four 
years afterwards brought a ſcire facias upon the judy- 
ment, and the defendant pleaded the fat. 5 Ann. c. 22. 
and that the cauſe of aftian accrued before his bank- 
ruptcy: and upon iſſue joined, it was found againſt the 
. bankrupt, he (as was alledged) not being able to get the 
commiſhon, or a copy thereof to produce at the trial, 
and the plaintiff after had judgment. The plaintiff got 
an injunction 3 but the Maſter of the Rolls upon hearing 
diſmiſſed it, as a matter wholly at law ; but upon appeal, 
Lord C. Macclesfield reverſed the decree, but ſeemed to 
admit, were the caſe only matter of miſpleading, equity 
ſhould not relieve; but upon the ſeveral circumſtances 
of the caſe, a perpetual injuCtion was granted, 2 //1ll. 


"Os: 70, | 

The defendant and his partner in trade had a joint 
commiſkon of bankruptcy taken out againſt them, under 
which they abtained a certificate. 'I he plaintiff was a 
ſeparate creditor, and had obtained a judgment before the 
-commiſſon or aEt of bankruptcy ; and having now the 
body of the defendant in execution, the court was moved 
to diſcharge him, upon the authority of Howard v. Poole, 
where it was held, that a ſeparate creditor might come 
in under a joint commiſſion ; and alſo on Eg. Caf. Abr. 
55. 2 Fern. 707. 2 Will. Rep. 500. and the court dif- 
charged him accordingly. 2 Stra. 1157. 

If there be two partners, and one of them becomes 
bankrupt, and on a ſeparate commiſſion being ſued out 
againſt him, his certificate is allowed ; this does not only 
diſcharge the bankrupt of what he owed ſeparately, but 
alſo of what he owed jointly, and on the partnerſhip ac- 
count ; becauſe, by the aCt of parliament, the bankrupt, 
npon making a full diſcovery, and obtaining his certifi- 
cate, is to be diſcharged of all debts. Now, as the debts 
he owes jointly with another are equally his debts as what 
he owes op his ſeparate account, conſequently he is tro be 


it has been determined by the Judzzes of B R, 


 parate as their joint creditors. 43 //il. Rep. 24. 
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diſcharged of both his joint and ſeparate debts. And 
B 

Lord Chancellor Parker. 3 IWill. Rep 24. in a Hh - 
On a joint commiſſion »g1inſt two partners, the ſepas 
rate creditors, though they have taken out ſeparate com. 
miſſi»ns, ſhall yet be at liberty to come in ty oppoſe the 
allowing of the certificate, 3 //l. Rep. 23. 
Where two partners axe bankrupts, and a joint com- 
miſſion is taken out apain{t them, if they obtain an al. 
lowance of their certificate, this will bar as well their ſe. 


Three commithons of bankrupicy iſſued at the ſame 
time; one againſt A. ſeparately, one azainſt B, ſeparate. 
ly, and a joint commillion againſt 4. and+B. as partners, 
in company ; and the bankrupt's certificates on the two 
ſeparate commiſſions were conhrmed by the Lord Chan« 
cellor, and delivered to them, and four-fiſths in number 
and value of the joint creditors ſigned a certificate {cr the 
bankrupt's diſcharge on the joint commiſſion, 
At the time the joint certificate was to have been con. 
firmed, one of the joint creditors applied by petition to 
the Lord Chancellor, tuggelting, that 4. had loſt more 
than 5 /. by gaming in one day, within the year before 
the commillion iflued, and therefore was not intitled to 
be diſcharged ; and the Lord 4Zaccli5ficld not only refuſed 
to conftrm the joint certificate, but ordered the former 
ſeparate certificate to be recailed and difallowcd, and al- 
lowed the joint certificate as to PÞ. only. $7 
And this being a matter of very great conſequence to 
A, who had traded very conſiderably ; as ſoon as his cer- 
tificate was allowed, he ordered his caſe to be itated, and 
the opinion of the mol} eminent countel thereon. 
And the quettions which aroſe vpon this caſe were 
ſeveral : 
Firjl, Whether it was in the power of the Lord Chan- 
cellor, after a certificate wag duly allowed, and delivered 
to the bankrupt, and enjoyed by him for ſeveral months, 
to recall the ſame, ex oi.:9, and deprive the party of the 
benefit of the diſcharge ? 
It the bankrupt has loſt 5 /. at one time, and the. fat 
ſhall be proved before the allowance of the certificate, [ 
think the certificate ought not to be allowed by the com- 
miſhoners of bankruptcy, or by the Great ſeal ; but if 
the bankrupt hath conformed in all things, and his cer- 
tificate hath been allowed, without any objeCtions made 
upon the account of gaming, by the creditors, I conceive 
there is not a power given to the Great ſeal to recall the 
certificate, S, Cowper, 14 Fune, 1725, 
The ſecond queſtion was, whether a ſeparate certificat? 
diſcharged the partner from joint debts ? FE 
As I was clearly of opinion at firſt, that the bank- 
rupt's ſeparate certificate, ſo long as it continued in force, 
diſcharged the bankrupt not only from ſuch debts as were 
owing from the bankrupt on the ſeparate account, but 
likewiſe ſuch as were owing on the partnerſhip account ; 
ſo I continue in the ſame opinion. 1 alſo concur im opt- 
nion with Mr. Cowper, that the Lord Chancellor cannot 
legally recall the certificate, after it is once confirmes, 
upon the account of a fa&t which was never proved, 0 
never objeCted to, before the allowance of the certificate. 
Another opinion on the ſame queſtions. 
Firjt, As to the Chancellor's power of recalling the cer- 
tificate: this is a queſtion of conſiderable difficulty 
but I am rather of opinion, that ſuch a confirmation 
cannot be revoked, ſo as to prevent the bankrupt's diſ- 
charge ; becauſe, by the ſtatutes, conforming to the 265) 
and a certificate confirmed, is made an actual diſcharge ol 
the bankrupt's debts due at the time, of his bankruptcy 3 
and a revocation aſter the debts are once extinguilked, 
ſeems to come too late. 
And as to the ſecond queſtion, whether a ſeparate com" 
miſſion diſcharged joint-debts ; his anſwer was this: 
As this ſtatute extends expreſsly to all debts, of A. the 
certificate is equally a diſcharge as ta thoſe debts 3s wel 
as to others. ; | 
There was another queſtion which aroſe in this caſey 
which was this : 
The faid A. before his bankruptcy, being a merch" 


7 


in London, and in the way of his trade, at the rnd. 
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became a bankrupt, was indebted to ſeveral perſons in 
Virginia, and other plantations: and the queſtion wah, 


whether his certificate when confirmed here, would i 
charge bim againſt ſuch debts, in caſe he weny into thoſe 


a the opinion of the Jate Lord Talbot, when he was. 


a counſel, was taken thereon, and was as follows. | 


The effets of 4. in the plantations are liable to the 
commiſſion here, and the right of them is veſted int the aſ- 
fignees ; and it ſeems reaſonable, that this certificate ſhould 
be equally extenſive as to his diſcharge : however, as the 
laws of England, made-ſince Virginia and the other es 
tions were ſettled, do not extend to them, unleſs they 
are expreſsly named, and as the laws relating to certi- 
kcates do not expreſsly exterid to_the plantations, [ an 
of opinion, that a certificate confirmed here will be nd 


diſcharge to A. if a ſuit is commenced againſt him in 


nia, or the other plantations. 
es | C. Talbot, Dec. 24, 1723. 


Another opinion on the ſame queſtion, | 
' lam of opinion, that the aft of: parliament will not 
extend to any of the-plantations, unleſs they had been 


—_— 


particularly mentioned, they being governed «farm | 


Jaws and conſtitutions of their own making. av. 343+ 
In the year 1732, a commiſlion of bankruptcy iſſued 
inſt Richard Jackſon, by the deſcription of Richard 

Feckſun, of Green- Lattice- Lane, London, tca-merchant, 

and an aflignment was made of his eſtate to Thomas 

Wright, of Lawrence- Lane, and James Huey, of 'Alder- 

manbury, London, merchants, in truſt for his creditors. 

Upon his firſt: commiſhon he: made a diſcovery of his 

eſtate and effets, and four parts in five of his creditors 


| the clerks to both the commiſſions might attend with 


ligned his certificate ; but the commiſhoners did not think 


proper to ſign it. K> 
Afterwards he ſet up the trade: of a diſtiller, in the 
iſh of St. George's, Southwark, and in conſequence of 


ſuch trading he became indebted to ſeveral perſons, - and. 
particularly to one Thomas Sorrel, grocer, in 1004. and 


upwards, ic | 

On the 31ſt of Fune 1739, Sorrel ſued out another 
commiſſhon of bankruptcy againſt him, by the deſcription 
of Richard Fackſen, of E pariſh of St. George's, South- 
wark ; and he ſubmitted to ſuch ſecond commiſhon, 'and 
obtained his certificate, which was allowed by the Lord 
Chancellor on the 5th of Fane, 1740. [9-227 

He then ſet up the trade of a tea-merchant, atd con- 
nag ſeveral debts, to the amount of ſeveral hundred 
pounds, l F. "08 

In May, 1740, right and Huey, the aſſignees in the 
firſt commiſſhon, preferred a petition in the names of 
theraſelves and all the reſt of the creditors under the firſt 
commiſhon, in order: to. ſet aſide the ſecond commiſhon, 
and his certihcate, which was advertiſed in the Gazette to 
be allowed, unleſs cauſe was ſhewn to the contrary 

And pending this petition, viz. 24th of May, 1940, a 
notice was publiſhed -in the London Gazette, to the effeRt 
following : ** The creditors of Richard Fackſon, formerly 
of Green Lattice-Lane, London, ca bankrupt, who -have 
proved their debts under the faid commiſhon, are defired 
to meet the aſſignees on Y/edneſday next, at the Paul's 
Head tavern in Cateaton-Street, at five o'clock in the 
afternoon, to aſſent to or diflent from the- allowance of 
the ſaid bankrupt's certificate, now lying before the Right 
Honourable Philip Lord Hardwicke, Baron of Hardwick, 
Lord High Chancellor of Great Britain, for confirmation, 
and other ſpecial affairs.” | 

Purſuant to this advertiſement, and. to circular letters 
alſo ſent to the creditors under the firſt commiſſion, the 
aſlignees, Huey and Wilcox, and fome of the creditor's 
under the firſt commiſhon, met the creditors under the 
lecond commiſſion ; and upon payment of a ſum of mone) 
io them, they agreed to withdraw the petition, which 
they had preferred to the Lord Chancellor, to ſet afide the 
commiſhon, and the certificate advertiſed to be obtained 


m purſuance thereof ; and Jackſon carried on his trade 
rom that time, | 


Edmund Proudfoet and Thomas Huet, two of F ackſan's | 


Freeitors under the” firſt commiſſion, preferred their peti- 
Vok. L N? 28, Lo 


oY 


| conſented thereto. 
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tion! to the Lord Chancellor; and amongſt other thitigs.fet 
forth the matters above mentioned; ny that Fatk/on had - 
not made 2 fair diſcovery of his eſtate; and had prevailed 
on the afſignees” under the firſt commiſſion” not to attend 
the petition ; and' that By means thereof he had obtained 
his” certificate, to their great ſurptize, who had nevet 
Thar'they were adviſed that the ſecond commiſhon was 
obtained fraudulently, atid that the iſſuing the ſame under 
theſe circumſtances was irregular, and that the faid cer- 
tificate was. obtained, in order to prevent the creditacrs 
under the firſt commiſſion from 'recoveritg their -debts 
from/'the | ſaid Richard Fackſon, who was then: as they 
were affured,” able to pay all his creditors their-juſt de- 
OE Rot org tn 

| They therefore prayed, that the commiſſion. might - 

ſuperſeded, and that all proceedings under the ſame, wil 
the bankrupt's certificate, might be ſet, aſide, x 6 
o 


the'proceedings thereiti. © oe > 
'' His Lordſhip ordered the parties to attend; and that the 
proceedings under both' commiſſions ſhouild be produced.. 
| © And ſoon” afterwards ſuch petition catne to be heatd 
before his' Lordſhip, - and was learnedly argued 'by t 
gentlemen at the bar 'on both ſides; and it was admitted, 
that if a bankrupt had a firſt commiſſion out againſt him, 
and had not 'obtained his” certificate in ſuch firſt coms 
miſſion, that ſuch ſecond commiſſion could not regularly 
'ifſue, and. that all the proceedings thereof,.and the cer= 
tificate obtained by virtue thereof, were void, and of ho 
effeCt 3 and had it-been attended with thoſe circutnſtanc 
_— the petition might not have been improper. _ 
ut in this caſe his Lordſhip was pleaſed to make theſe 

eſſential diſtinftions, and to the effe& following : © 

Firſt, That the parties had acquieſced under the al- 
lowance ' of the certificate under the ſecond commiſhori 
fromthe fifth' of Fune, 1740, being the time of. Jackſon's 
obtaining ſuch certificate, to the t7th of December, 1743» 
being three years and an half, and had never made any 
complaint of the fame. Go SAR FE 47" 

Secondly, There had been a' meeting between the al- 
ſignees and ſeveral ' of the creditors under the firſt and 
lecond commiſſion, and that the' petition, which was in- 
tended: to be preſented to the coutt for ſtaying Jackſon's 
certificate under the fecond commiſſion, was by the con- 
ſent of the afſignees and the creditors under the firſt com- 
miſſion, ' who were preſent, 'atid had' public notice itt 
the Gazette to meet the'aſſignees and the creditors under | 
the ſecond, and circular letters ſent them for that purpoſe, 
and that they had agreed that ſuch petition ſhould be 
withdrawn, in conſideration of a' ſum of money paid by 
the creditors under the ſecond commiſhon, to the creditors 
under the” firſt commiſſion, and* that this was in the 
nature of an acquieſcence and conſent from the creditors 
of the. firſt commiſſion, that ' = ſhould have his cer- 
tificate under the Tecond:commiſhon. 

Thirdly, That it 'did not appear to him, but that the 
petitioners Proudfoot and Hut, were well acquainted with 
the ſteps that were taken by the afſignees and creditors in 
the firſt - commiſſion, and that they had notice, of the 
fame, in regard they had' not denied. the fame in their 
affidavit, but had only, (ware, that. they” did' not, know, 
remember, or believe,” that they ever* conſented” tothe 
withdrawing the' petition preferred by 7#/74ght and Huey, 
to ſet aſide the certificate under the ſecond cogttal0ns 
and that if the aſſignees bad done amiſs, the creditors: 


v 
PL , a . 


a _—y apainſt them. | WE Fs IP 
Fourthly, That Fackſon had, under the ſanQion of the 
court, carried on a —_—_ whmc) poco barns 
be contrary to the juſtice 'of-a"court' of equity,”"to preju- 
| dice ies He peribiis; who 3 ti bite" dhe kdrs to 
have given' future credit, believing him to be a free perſon, 
on having ſuch certificate ; and dean pane be, 
that all his' dealings from that time myſt be opened and 
unravelled. > LO RED ET a 0 MOEN 
And for theſe reaſoris, *amongſt others, his Lordſhip 
was pleaſed to'difmiſs the petition. 2 Gen, Sy. 246. = 
A joint commiſfion was taken out againſt the defendant 


Rs ©. 
FA # 


and partner, and an allowance of the certificate of the 
40 comms 


E 
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A creditor petitioned the Lord C. Parker againſt the 
allowance of the bankrupt's certificate, who, in conſider- 
ation of the plaintiff's withdrawing his petition, gave 
him a bond for the whole debt. The certifi-ate was at- 
terwards allowed, and the creditor ſued the bond againſt 
the barikrupt, who pleaded the act of 5 Geo. 2. and that 
the bond was obtained in order to procure his diſcharge ; 
but Lord C. Parker refuſed to relieve the_bankrupt, and 
drſmiſſed his bill with coſts. //17. Rep 620. 

Where a bankrupt is in execution before the commiſ- 
on, and the creditors come in and receive a dividend 
out of the eſtate, the court will put him co his election, 
either to diſcharge the bankrupt or renounce the dividend, 
and this in conformity to the law, where if the creditor 
will take the debtor in execution, he cannot afterwards 
take execution by ji. fa. becauſe the body is deemed a 
ſatisfaction ; but otherwiſe, if the creditor takes a ff. fa. 
firſt, and levies ſhort, &c. there he may take a ca. /a, 
afterwards, and ſue both ; and here 7. ſued out a com- 
miſſion of bankruptcy againſt B. in 1726, and aſter 
1727, received a dividend of 25. 64. in the pound, and 
now lately took B. in execution for the reſt of his debt, 
and now B. petitioned to be diſcharged, but was denied. 
7 Vin. Abr. 134. pl. 17. 


7 | 
Per Lord C. Talbxt: Though a creditor of bankrupt 


under 201. is by the laſt act excluded from aſſent or dil- 


ſeat to the certificate, yet as he is afteQted by the conſe- 
quence. of allowing the certificate, he hath right to peti- 
tion, and ſhew any fraud againſt allowing the certificate. 
7 Vin. Abr. 134. pl. 18. | x 

A queſtion was concerning the form of certificates on 
the late aCt ; but per Lord C. Parker, the commiltoners 
are to certify one day, that the bankrupt has in all thing? 
conformed, &c. and then the next day, the creditors 
certify on the ſame parchment their conſent, at the foot 
of which the commiſhoners are to certify that the credi- 
tors had conſented, according to the terms of the act. 

Vin. Abr. 132. pl. 9. | 
A bankrupt ſo found, was ſued for a debt on bond, 
before his certificate allowed, but he had ſurrendered his 
efeCts and ſubmitted to be examined, and his certifhcate 
not being allowed, he pleaded #on 2/t fadtum, and judg- 
ment was given againſt him. He had afterwards a cer- 
tificate allowed and confirmed. The obligee three or four 
years afterwards brought a ſcire factas upon the judg- 
ment, and the defendant pleaded the tat. 5 Ann. c. 22. 
and that the cauſe of aftian accrued before his bank- 
ruptcy-: and upon iſſue joined, it was found againſt the 
| bankrupt, he (as was alledged) not being able to get the 
commiſſion, or a copy thereof to produce at ' the trial, 
and the plaintiff after had judgment. T he plaintift got 
an injunction ; but the Maſter of the Rolls upon hearing 
diſmiſſed it, as a matter wholly at law ; but upon appeal, 
Lord C. Macclesfield reverſed the decree, but ſeemed to 
admit, were the caſe only matter of miſpleading, equity 
ſhould not relieve; but upon the ſeveral circumſtances 
of the caſe, a perpetual injuftion was granted. 2 //7ll. 
Rep. 70, | 

— The defendaiit and his partner in trade had a joint 
commiſſhon of bankruptcy taken out againſt them, under 
which they avtained a certificate. 'l he plaintiff was a 
ſeparate creditor, and had obtained a judgment before the 
commiſſion or aEt of bankruptcy ; and having now the 
body of the defendant in execution, the court was moved 
to diſcharge him, upon the authority of Howard v. Poole, 
where it was held, that a ſeparate creditor might come 
in under a Joint commiſſion ; and alſo on Eq. Caf. Abr. 
55. 2 Vern. 707. 2 Will. Rep. 500. and the court dif- 
charged him accordingly. 2 Stra. 1157. 

It there be two partners, and one of them becomes 
bankrupt, and on a ſeparate commiſſion being ſued out 
againſt him, his certificate is allowed ; this does not only 
diſcharge the bankrupt of what he owed ſeparately, but 
alſo of what he owed jointly, and on the partnerſhip ac- 
count ; becauſe, by the aCt of parliament, the bankrupt, 
npon making a full diſcovery, and obtaining his certifi- 
cate, 1s to be diſcharged of all debts. Now, as the debts 
he owes jointly with another are equally his debts as what 
he owes op his ſeparate account, conſequently he is to be 


/ 


a0 


it has been determined by the Judzes of B R, 


 parate as their joint creditors. 
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diſcharged of both his joint and ſeparate debts. And < 
; ; By the 

Lord Chancellor Parker. 3 Ill. Rep 24. in a note. 

On a joint commiſſion ogiinſt two partners, the ſ-pa+ 
rate creditors, though they have taken out ſeparate com. 
mith ns, ſhail yet be at liberty to come in ty OPpoſe the 
allowing of the certificate, 3 //l. Rep. 23. 

Where two partners re bankrupts, and a joint com. 
miſſhon is taken out again{t them, if they obtain an al. 
lowance of theic ccriuticate, this will bar as well their ſe. 
3 /Piil. Rep. 24. 

Three commitſhons of bankrupicy iſſued at the ſame 
time; one againſt A. ſeparately, one avzainſt B, ſeparate. 
ly, and a joint commiſhon againſt /. and+-B. as partners, 
in company ; and the bankrup!'s certificates on the two 
ſeparate commiifions were contirmed by the Lord Chan. 
cellor, and delivered to them, and four-fiſths in number 
and value of the joint creditors hyned a certificate {cr the 
bankrupt's diſcharge on the joint commillion, 

At the time the joint certificate was to have been con- 
firmed, one of the joint creditors applied by petition to 
the Lord Chancellor, {uggeltiag, that 4. bad loſt more 
than 5 /. by gaming in one day, within the year before 
the commithon iflued, and therefore was not intitled to 
be diſcharged ; and the Lord AZaccl-sjicld not only refuſed = 
to confirm the Joint certificate, but ordered the former 
ſeparate certificate to be recailed and difallow ed, and al- 
lowed the joint certificate as to Þ. only. 

And this being a matter of very great conſequence t9 
A. who had traded very conſiderabiy ;. as ſoon as his cer- 
tiicate was allowed, he ordered his caſe to be ſtated, and 
the opinion of the moſt eminent countel thereon, 

And the quellions which aroſe vpon this caſe were 
ſeveral : | 

Firjt, Whether it was in the power of the Lord Chan- 
cellor, after a certificate was duly allowed, and delivered 
to the bankrupt, and enjoyed by him for ſeveral months, 
to recall the ſame, ex 27.79, and deprive the party of the 
benefit of the diſcharge ? 

It the bankrupt has loſt 5 /. at one time, and the {2G 
ſhall be proved before the a!lowance of the certificate, [ 
think the certificate ought not to be allowed by the com- 
miſlioners of bankruptcy, or by the Great ſeal ; but it 
the bankrupt hath conformed in all things, and his cer- 
tificate hath been allowed, without any objections made 
upon the account of gaming, by the creditors, I conceive 
there is not a power given to the Great ſeal to recall the 
certificate, S., Cowper, 14 Fune, 1725: 

The ſecond queſtion was, whether a ſeparate certificats 
diſcharged the partner from joint debts ? | 

As I was clearly of opinion at firſt, that the bant- 
rupt's ſeparate certificate, ſo long as it continued in force, 
diſcharged the bankrupt not only from ſuch debts as were 
owing from the bankrupt on the ſeparate account, but 
likewiſe ſuch as were owing on the partnerſhip account; 
ſo I continue in the ſame opinion. I alſo concur m 0pt- 
nion with Mr. Cowper, that the Lord Chancellor cannot 
legally recall the certificate, after it is once confirmec, 
upon the account of a fact which was never proved, 0 
never objected to, before the allowance of the certificate, 

Another opinion on the ſame queſtions. | 

Firſ/t, As to the Chancellor's power of recalling the cer- 
tificate: this is a queſtion of conſiderable difficulty 
but I am rither of opinion, that ſuch a confirmation 
cannot be revoked, ſo as to prevent the bankrupt's dif- 
charge ; becauſe, by the ſtatutes, conforming to the 26% 
and a certificate confirmed, is made an actual diſcharge ol 
the bankrupt's debts due at the time, of his bankruptcy) 
and a revocation after the debts are once extinguillc9 
ſeems to come too late. 

And as to the ſecond queſtion, whether a ſeparate £07” 
miſſion diſcharged joint-debts ; his anſwer was th1s* 

As this ſtatute extends expreſsly to all debts of A. the 
certificate is equally a diſcharge as to thoſe debts as VP 
as to others. | E 

There was another queſtion which aroſe in this caſey 
which was this : | 


The ſaid 4. before his bankruptcy, being 2 merchant 


in Lon4n, and in the way of his trade, at the t\m* hs 


becans 
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became a bankrupt, was indebted to ſeveral 


Ho his certificate when confirmed here, would dif- 
charge bim againſt ſuch debts, in cafe he went into thoſe 


FI the opinion of the late Lord Talbot, when he was 


a counſel, was taken thereon, and was as follows: 


The effets of 4. in the plantations are liable to the 
commiſſion here, and the right of them is veſted iti the aſ- 
ſignees; and it ſeems reaſonable, that this certificate ſhould 
be equally extenſive as to his diſcharge : however, as the 
laws of Enzland, made fince Virginia and the other ares 
tions were ſettled, do not extend to them, unleſs they 
are expreſsly named, and as the laws relating to certi- 
kcates do not expreſsly extend to_the plantations, I ani 
of opinion, that a certificate confirmed here will be no 
diſcharge to A. if a ſuit is commenced againſt him in 
Virginia, or the other plantations. | 

C. Talbet, Dec. 24, 1723- 


Another 6pinion on the ſame queſtion. | 
| lam of opinion, that the aft of parliament will not 
extend to any of the-plantations, | unleſs they had been 
particularly mentioned, they being governed bf *agwr gy 
laws and conſtitutions of their own making. av. 343 

In the year 1732, Aa commiſſion of bankruptcy iſſued 

inſt Richard Jager, by the deſcription of Richard 
| Fickſun, of  Green- Lattice-Lane, London, tea-merchant, 
and" an aſſignment was made of his eſtate to Thomas 
Wright, of Lawrence- Lane, and Fames Huey, of Alder- 
manbury, London, merchants, in truſt for his creditors. 

Upon his firſt commiſhon he made a diſcovery of his 
eſtate and effes, and four parts in five of his creditors 
ſigned his certificate z but the commiſſoners did not think 
proper to ſign it. | 

Afterwards he ſet up the trade of a diſtiller, in the 
pariſh of St, George's, Southwark, and in conſequence of 
{uch trading he became indebted to ſeveral perſons, and 
particularly to one Thomas Sorrel, grocer, in 1007. and 
upwards. | | eee 

On the 31ſt of Fune 1739, Sorrel ſued out another 
commiſſion of bankruptcy againſt him, by the deſcription 
of Richard Fackſen, of the pariſh of St. George's, South- 
wark ; and he ſubmitted to ſuch ſecond commiſhon, and 
obtained his certificate, which was allowed by the Lord 
Chancellor on the 5th of Zune, 1740. 9/2 

He then ſet up the trade of a tea-merchant, and con- 
trated ſeveral debts, to the amount of ſeveral hundred 
pounds. | 3. JO 

In May, 1740, Wright and Huey, the aſfignees in the 
firſt commiſſion, preferred a petition in the names of 
themſelves and all the reſt of the creditors under the firſt 
commiſſon, in order to ſet aſide the ſecond commiſhon, 
and his certihcate, which was advertiſed in the Gazette to 
be allowed, unleſs cauſe was ſhewn to the contrary? 

And pending this petition, viz. 24th of ay, 1740, a 
notice was publiſhed in the Londen Gazette, to the effet 
following : '** The creditors of Richard Fackſon, formerly 
of Green Lattice- Lane, London, :a bankrupt, who have 
proved their debts under the ſaid commiſſon, are defired 
to meet the aſlignees on Wedneſday next, at the Paul's 
Head tavern in Cateaton- Street, at five o'clock in the 
afternoon, to aſſent to or diflent from the allowance of 
the ſaid bankrupr's certificate, now lying before the Right 
Honourable Philip Lord Hardwicke, Baron of Hardwicke, 
Lord High Chancellor of Great Britain, for confirmation, 
and other ſpecial affairs.” | 

Purſuant to this advertiſement, and to circular letters 
alſo ſent to the creditors under the firſt commiſſion, the 
allignees, Huey and Jilcox, and ſome of the creditor's 
under the firſt commiſſion, met the creditors under the 
lecond commiſſion ; and upon payment of a ſum of mone) 
to them, they agreed to withdraw the petition, which 
they bad preferred to the Lord Chancellor, to ſet afide the 
commiſhon, and the certificate advertiſed to be obtained 
mn purſuance thereof ; and Jackſon carried on his trade 
from that time. > | 

Edmund Proudfoct and Thomas Huet, two of Fackſon's 


"4 5 be CRY preferred their peti- 


>. 


rſons in 
and other plantations: and the queſtioni was,'| f 
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tion to the Lord Chancellor; and amongſt other thirigs ſet 
orth the matters above mentioned; and that 'Fatk/on had - 
not made a fair diſcovery of his eſtate, and had prevailed 
on the afſignees under the firſt commiſſion” not to attend 
| the petition ; and that by means thereof he had obtained 
his” certificate, 'to their great ſurptize, who had nevet 
| conſented thereto. | | 
Thar they were adviſed that the ſecond commiſſion was 
obtained fraudulently, atid that the iſſuing the ſame under 
theſe circumſtances was irregular, and that the ſaid cer- 
tificate was obtained, in order to prevent the creditars 
under the firſt commiſſion from recoveritg their debts 
from the ſaid Richard fect, who was ther, as they 
RY able to pay all his creditors their juſt de- 
'mands, | Sea cg I 
\ They therefore prayed, that the commiſſion might - 
ſuperſeded, and that all proceedings under the ſame, wil 
| the bankrupt's certificate, might be fet aſide, and that 
the clerks to both the commiſſions might attend with the 


| the proceedings thereiti. 


His Lordſhip ordered the parties to aftend; and that the 
proceedings under both commiſſions ſhould be produced. 
| And ſoon afterwards ſuch petition catne to be heatd 
before his Lordſhip, - and was learnedly argued 'by the 
gentlemen at the bar on both ſides; and it was admitteds 
that if a bankrupt had a firſt commiſſion out againſt him, 
and had not obtained his certificate in ſuch firſt coms 
miſſion, that ſuch ſecond commiſkon could not regularly 
"iſſue, and that all the proceedings thereof, and the cer-= 
trficate obtained by virtue thereof, were void, and of no 


4 


| effe&t 3 and had it-been attended with thoſe circumſtances 


» the petition might not have been improper. 
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But in this caſe his Lordſhip was pleaſed to make theſe 
eſſential diſtinCtions, and to the effe& following: _ 

Firfl, That the parties had acquieſced under the al- 
lowance of the certificate under the ſecond commiſhoni 
from the fifth of Fune, 1740, being the time of. Fack/on's 
obtaining ſuch certificate, to the 17th of December, 1743» 
being three years and an half, and had never made any 
complaint of the ſame. | WERES 

Secondly, There had been a meeting between the af- 
ſignees and ſeveral of the creditors under the firſt and 
ſecond commiſſion, and that the petition, which was in- 
tended to be preſented to the coutt for ſtaying Fackſon's 
certificate under the fecond commiſſion, was by the con= 
ſent of the aſſignees and the creditors under the firſt com- 
miſſion, who were preſent, 'and had public notice itt 
the Gazette to meet the aſſignees and the creditors under | 
the ſecond, and circular letters ſent them for that purpoſe, 
and that they had agreed that ſuch petition ſhould be 
withdrawn, in conſideration of a ſum of money paid by 
the creditors under the ſecond commiſhon, to the creditors 
under the firſt commiſſion, and' that this was in the 
nature of an acquieſcence and conſent from the creditors 
of the. firſt commiſſion, that Jacyfen ſhould have his cer- 
tificate under the Tecond commiſhon. © + 

Thirdly, That it did not appear to him, but that the 
petitioners Proudfoot and Huet, were well acquainted with 
the ſteps that were taken by the aſſignees and creditors in 
the firſt- commiſſion, and that they had notice, of the 
ſame, in regard they had not denied the ſame. in their 
afhdavit, but had only ſwore, that they” did' not know, 
remember, or believe,” that they ever conſented” to the 
withdrawing the petition preferred by right and Huey, 
to ſet aſide the certificate' under the ſecond commiſſion 5 
and that if the aſſignees had done amiſs, the creditors had ; 
a cenely agantt Geek, 77 Ht hh nude 

Fourthy, at Fackſon had, under the ſanCtion of the 
court, carried on a conſiderable trade, and'that-it would 
be contrary to the juſtice of a court of equity, "to preju- 
dice innocent perſons, who might have” been induced to 
have given future credit, believing him tobe a free perſon, 
on having ſuch certificate ; and rnd nc 6h would be, 
that all his dealings from that time muſt be opened and 
unravelled, PS AENS ge TR ge oy OY 

And for theſe reaforis, amongſt others, his Lordſhip 
was pleaſed to diſmiſs the petition, 2 Gen, Sy/. 246. 
| A joint commiſſion was taken' out againſt the defendant 
and partner, and an allowance of the certificate of the 

4 © | com» 


* 
- 
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commiſſoners of bankrupts was obtained by the Lord 
Chancellor, purſuant to the ſtatute 5 Geo. 2. and the de- 
fendant was now ſued by the plaintiff for a debt due on 
| his ſeparate account, and arreſted; on which it was moved, 
that he ſhould be diſcharged out of cuſtody npon; filing 
common. bail z for the detendant had pleaded in this caſe, 
that the cauſe of aCtion aroſe before the cauſe of bank- 
ruptcy, and” the ſtatute 5 Gev. 2. fays, 4 That in caſe 
any ſuch bankrupt ſhall afterwards be arreſted, proſecuted, 
or impleaded for any debt, due before ſuch time as he, 
the, or they became bankrupt, ſuch bankrupts ſhall be diſ- 
charged upon common bail.” So the only queſtion in 
this caſe was, whether the certificate under, the joint com- 
miſhon ſhould operate as a diſcharge of :all debts due-upon 
- the ſeparate account before the, bankruptcy, as , it cer- 
 tainly-does upon their joint account. | | 
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P. being of «he ſame opinion, he was diſcharged 
fling conimon bail. ' 2 Gen. Sf? 246777 0 00 
A. note was''given upon a''day, promiſing paymen ; 
| year after ; the perſoi'who'gave the note becanie a bail. 
'rupt after the note-given; ant before -the' day of payinient. 
and the queſtion was, whether the bankrupt being” dic. 
charged,” per \ ſtat.” 5' Ann./'and” 5 Geo. 2." this 'note wi; 
diſcharged ; and per:three Barons /againſt Pyice, it is not, 
Bunb. 120 _ " | 

The defendant, the 


Þ 1%3 ninth of May, 17 34. Was bail on 
a writ of error. 


On the, 25th of Qgover, 1734, he com. 
| mitted an aft of bankruptcy, aud after a' commiſſion gh. 
tained his certificate. On the 124h of November, 1735, 
the Judgment wat affirmed ; and in dgbt. ypon.the recoy. 
| nizance he pleaded. his diſcharge, and that. the cauſe of 
| aCtion aroſe, before his, bankruptcy: and the, Chief Juſtice 
_ » F. for the plaintiff argued, that in a. joint commiſſion | on the tria! held, that the defendant was 'ngt diſcharged 
the ſeparate creditors who come in under that commiſſion, | according to the caſe of , Tully v.. Spartes, (2Stra., $69.); 
can have no ſatisfaQion for their debts until all the joint | for this was but a contingent debt, ,for which the plaintiff 
debts are paid*off: and therefore they ought not to. be | could not come- in under the commiſſion, the ſtat. 7 Ge, 
bound” by ſuch a joint commiſſion ; and in this cafe the | cap. 31.* only letting in thoſe where the payment ny 
_ plaintiff was denied to-be admitted a creditor under the | certain, though future, "There was a" verdict for the 
Joint commiſſion ; for this he cited Trin. 31 .Ann. Gulling | plaintiff. 2:8tre. 1043. 7 OD 
and Bunter, to ſhew that if any doubt ariſes with the} A man was taken upon an attachment for not performing 
court, they will not admit the party to common bail. ' | an award; 'after whicty he became a bankrupt, and oþ- 
© D. The ſtatute is in general words, .that the bankrupt | tained his certificate, and now' moved to be diſcharged; 
' ſhall be diſcharged, on filing common bail, from all debts | but was oppoſed, becauſe (it was ſaid) bankruptcy does 
owing by him before the bankruptcy, and makes no} not purge a contempt. Sed per curiam, "This was a de- 
' diſtinQion between a joint and ſeparate commiſſion. | | , ©} mand for which debt would lie ; and the aR fays, he ſhall 
** Ch. J. If there was any doubt in this caſe; the court|| not be arreſted} proſecuted, oriimpleaded, for any debt due 


"OI 


_ would not diſcharge the defendant on common. bail, /ac- 
cording to the cafe cited by Mr. F. but in this caſe. I'think 
the defendant ought to be diſcharged on filing common 
bail, for the ſtatute makes no. difference between a Joint 
"and ſeparate commiſſion. 
rate commiſſions are often taken out to ſave expence,| 
though I think it is rather to create expence ; and I never 
"could ſec any reaſon for taking out both joint and ſeparate. 
commiſtions ;; for if two partners commit an aCt of bank-; 
'ruptcy, they are bankrupts in all reſpes, and cannot be! 
Gaid "to 'be bankrupts as to their joint eſtates, and not fo! 
as to.their ſeparate eſtates. Pi 
The ſtatute 5 Geo. 2. is general, and takes no notice' 
of ſeparate commiſſions ; and a diſcharge under a ſeparate 
commiſſion has been determined to be a diſcharge of debts 
owing under the joint trade ; before the ſtatute 10 Arr, 


cap. 15. if there were two partners, and only.one party | 


became bankrupt, and, a ſeparate commifhon was, taken 
out againſt him; there was no doubt but. the difcharge of 
that bankrupt, diſcharged him from all debts which he 
- owed in his joint as well as private capacity ; but the 
Ereat queſtion in that caſe was, whether by ſuch diſcharge 


of the' bankrupt, the partner of ſuch. bankrupt ſhould } 


likewiſe be diſcharged from ſuch debts as he was diſcharged 
of 3. and. therefore that ſtatute has enafted, that ſuch part- 
ner ſhall not he diſcharged: though if a joint debt is dif- 
charged by a ſeparate commiſhon, there can be no queſtion 
but a joint commiſſion will diſcharge a ſeparate debt. 

- Wherefore; I think clearly, that the defendant muft be 


* 


diſcharged on filing common bail. 
I Ph | 


e ſuing out of a ſeparate commiſſion, is only | 


' for the benefit of the clerks ; and: he ſpoke to the ſame 
effe&, with the Chief Juſtice. -  ; ' © © 
*£. The caſe of Grace and Higham, Paſch. 4 Ges. 2. 

[ Fitzgib. 281.] was the ſame in effec with this; it was 

an a&ion againſt the defendant, as indorſor of a note 

upon his ſeparate credit ; and on the evidence on the trial 
he produced his certificate under a joint commiſhon of 
bankruptcy ; and though,, on its being made a caſe and 
argued "here, the court did not determine it, | yet they 
ſeemed Qrong] inclined to think, that the certificate was 

a diſcharg of Nay emits debt: ., But we are now to take 

this caſe on the flatute and certificate ;. and ithe, ſtatute 

fays, that he who has ſuch. certificate ſhall be diſcharged 
from all debts owing by him, before the.time of that 

bankruptcy ; therefore we are not to conſider / what di- 


eQions are given in equity, as to-the divigen and diftri- 
atton of the ban! rupt $ as and 


- 


] have heard it ſaid, that ſepa-j| 


+ it appeared, that the debt was contratted before the bank- 


before" the bankruptcy. -It would therefore be hard to 
keep him in cuſtody when the duty 'is diſcharged, and 
therefore in this caſe he muſt be difcharged. 2 Sta, 
1152, | | Hs TOON; 436 i 096.0 
The defendant gave a bond of indemnity, and before 
any breach became a bankrupt, and being now ſued, 
{ move(l to be diſcharged" 0n'common bail; but the court 
compared it to the caſe of Tully v. Sparkes, and ordered 
he ſhould give ſpecial bail. 2 Stra. r16bo, | © 
| On a motian to diſcharge the defendant out of execu- 
| tion, as being a bankrupt, on the ſtat. 5 Geo, 2. cap. 30+ 


ruptcy, and ſued for.and recovered pendiug the commil- 
fon, and before any certificate obtained, and the judg- 
ment was afterwards affirmed on error, and coſts given 
on fuch' affirmance. - ojrr us; 01>; 

_ And the court diſcharged him as to all ; for not having 
his certificate he could rot plead 'to the aftion, and theſe 
colts were attendant upon the original judgment, and 
Cannot be conſidered as given for delay of execution, 
| when' it appears there ought'to have been no execution, 
though no wtit of error had been brought. 2 Stra. 1196. 
Action of debt on a leaſe dated'in"1727, for two yeats 
rent aue fince 1733, at which'time the defendant became 
2; bankrupt.' He produced 'his Certificate allowed, con- 
firmed and inrolled, and moved” that he might be dil- 
| Charged on entering 'a common appearance, which was 
ordered accordingly, the bankrupt having neither the 

the legal intereſt of the eſtate. Barn, Net 


"7 * 


 poſſeſhon nor 
: C. P. 61. . ; X 

Defendant having produced his certificate as a bank 
rupt allowed and confirmed, moved for a common ap* 
| pearance'in this ation, which was debt on bond for pay 
ment of. money by- inſtallments,” ſome ' of which were n& 
payable till after the bankruptcy ; and the queſtion wi 
| whether this be a debt diſcbarged by the certificate or 10 
' After the firſt default of payment, the bond is forfeited, 
and the penalty is the debt in law. ' Cur” : We will 8t 
enter nicely into the matter gn bail' or no bail; and a 


rule was granted for' common appearance. 2 Barn. Nit. 
CG. F 2 82. 1 p C--7 


| 
: 
þ 


Defendant, a bankrupt, was rendered in diſcharge of 
his bail after judgment, and now moved to be diſcharge 
| purſuant to. the bankrupt at; Plaintiff objefted, that 
the words of the at extended only to perſons charges 
execution, or by virtue of judgments z the judgment If” 
peared. to be for a debt due before” the bankruptcy» 7 
was entered in Hilary term laſt; the render was tne 


gaut gught to be diſcharged. | 


7 


{o I think the defen-. 


| 


beginnitig of Apri4, and the bankrupt's Certificate we 


"B/A N 


” ; as *» 
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confirmed the 18th. of '4pril. Chapple for defendant'| elit of it." Sed per curiam, As no cauſe of aQion could 


- | urged, that the. words of the aft extended to. bankrupt | accrue vpon, this bon 


d during the \lite"of the;bankrupt, 


detained in cuſtody for debts due befare- they ax - j the” obligee could neyer-come-in for 'a diſtribution, and _ 
z Xt 


bankrupts, which debts are diſcharged by ' the, 


them: be. detained how'they-/will ; in execution or other- 


. . 


therefore ſhall lot he. barred. "The. ſtatute 7. Geo. has not 
taken in” this cafe, but explains. very, well: what the law 


wiſe, they are to be diſcharged. Cur”, after takivg tinge [is concerning it, and. the word, deht. in. 5 Geo,,mulſt! be 


- ta conſider, ordered defendant to be diſcharged. Barn:267. | expounded A. mandable. debt ;+ whereas: it coy!d-'never 
Rule made abſolute (on affidavits of ſervice, no, cauſe [appear duripg the life. of the bankrupt, ,whether - this 


| being ſhewn to 'the contrary): for leave to. enter an. exqre- 


would, ever come to be. charged upon his eſtate. 2 Stra. 


- 


retur. on the recognizance of bail. Defendant pending” - 2 Ld. Raym. 1646,1570. 
On 


the action having become a 'bankrupt, and obtained his 


certificate allowed. and confirmed. 2 Barn. 87. | 
Rule made abſolute to diſcharge defendant, a bankrupt 


rule” to ſhew cauſe why the, deferidant ſhould / got 
| be diſcharged' out of execution upon. the, Jate,aCt of bank- 
| fuptcy made's Geo, 2, Mr, Strange ſaid, the ſtate: of the 


L DAN KTUPE, 80 
| taken in execution for a debt accrued before the .bank- | fatt wis in the mannier following: in;the. months of De- 
ruptcy ;- defendant could not plead his diſcharge in "the | tember and” Fanuary, 1728,. the defendant/drew bis bills of 


- firſt, inſtance, becauſe. he did not obtain his certificate, un-' 


exchange upon. one Parmiuteer.and others; beyond ſea, 


til ater. he was obliged to plead. But jt was inliſted. by [which 'were nqt accepted. On the thirteenth. of the ſame 

plantiff's counſel, that he might have pleaded po/? darrein | month of Fanuary, a. commiſhon,, of + bankruptcy was 

continuance, Theſe caſes muſt be , conſidered equitably.  fued out yok the defendant, 4/ed;the ſame day, and 
FT} F-- 


2 Barn. Z02. 


in'the'm 


ths of February, March, and; April following, 


| Debt upon a bond againſt the defendants \Sparkes an{!'ſ theſe bills were returned and proteſted, .and notice of this 
- May, 'as executors, of William wy Ag ſety nor þ vio iven '.to the defendant. | The. plaintiff 'has tfince 
| that Donelſon entered into a bond in 890.7. conditioned, | broyght an'aQtion upon, theſe notes ;againſt-the 'defendaat, 
. that if he, his heirs, executors. or adminiſtrators, ſhould'] as Urawer of them, and has obtained.judgment, and-taken 


| pay to the plaintiff 4007, within two months after the'ſ the defendant in_exccution. 


the . twenty-fourth of 


death of the obligor, in cafe he ſhall marry Martha La- March laſt, the defendant obtained his - certificate, and 
timer, and ſhe ſhall ſurvive him, then the bond to be'| ſince has applied for a rule to ſhey . cauſe why he ſhould 
- - void. The plaintiff then avers, that the marriage was had, {| not be diſc arged. out of cultody upan,;the; late aCt of par- 


andthe wiſe ſurvived, and the defendarits were made exe- 
+cutors 3 but neither - they 'nor the. heir have paid. the 


lament, that has been, mentioned. | Mr;,Strange ſaid, he 
did agree, that,as no day'is.mentioned, on whigh the de- 


. money according to the condition. The defendant May |fendatit became a bankrupt, it muſt be taken, that he was 
pleads, that he never adminiſtered or proved the will, and [a bankrupt only on the day in which .the..commiſſion of 


the plaintiff as to'him enters a _noli proſequi, The other 


bankruptey bears zee; and therefore that he was not a 


. defendant, Sparkes prays eyer of the bond, which is ſet | bankrupt at the time.the. bills were 'drawn//z but be ob- 
.out without the” condition, and then pleads, that the | ſerved the cauſe of this aCtion was the proteſting the bills 
. obligor was a trader, and after entering into the bond | as. well as -the-drawing them. | The proteſting them was 
committed an-a& of baykrupty, whereupon the gredi- | after, the commiſſion, and therefore the ſubſtance of this 
tors-petitioned, had a commilſhon, and he was declared a |-caſe ,was not within the 'relief of the ſtatute 5 Gee.'2. 
bankrupt, and had his certificate, which was confirmed ; | but if the ſubſtance was, yet he apprehended clearly, that 
to this the plaintiff having inrolled the condition of the | the method of purſuing it was not ; for the clauſe m this 


bond in hec verba, demurred ; and defendant joined in 


| Ratute, which-4he preſent motion is founded ppon, .is the 


demurrer. | [aſt but:two: in (that at of parliament ; and that clauſe 


\ Jt was argued for the plaintiff, that the plea was ill ; 
"and it was laid down as a general rule, & 
ſhall not be barred guoad a demand which he canpot come 
Into a diſtribution for ; although to ſome purpaſe a bogd 
is debitum in prefenti, yet this 1s to be conſidered upon the 
reaſon of the ſeveral atts relating to a keuptss which 
Plainly deſign to bar nobody, but thoſe who can ſeek 
relief under the commiſſion ; and this is proved by the ſta- 
tute 7 Geo. cap. 31. which recites the inconveniency that 
creditors by bond or note, payable at a future:day,, could 
not prove their debts before the commiſſioners, and there- 
fore gives a liberty to prove the debt and have a diſtcibu- 
tion, making a rebate ' of intereſt, where. the- money. is 
yable at'a certain future day, and where the debt aroſe 
bythe ſale of goods. That it could not be done before this 
act, is proved by the caſe of Callawel v. Clutterbuck, 
Paſcb. 10 Ann. B. R. which was. a note dated the firſt 
of 7anuary, payable one month after date ; the party. be- 
came. a bankrupt the tenth of January ; and it was held, 
that the creditor could\ not come in for the diſtribution, 


at a-creditor: | 


ives ſuch. perſons as obtain certificates before the twenty- 
fifth of March laſt, orly ſuch relief as was given upon 
| the Nature of 51Geo. 1. which is by plea''only of the ge- 
neral iſſue before teial, -anid'not by' motion after Judgment 
and-execution. -Ne did agree the ſtatute of 5 Geo. 1. al- 
lowed diſcharges by certificates even upon motion. at any 
[time ; but this clauſe in the ſtatute of Geo, 2. baving 
| relation to the ſtatute of Geo. 1. and not to the ſtatute of 
| the 6th, he apprehended the party was ndt relievable in 
{| this way upon.motion. but muſt take his remedy by au- 
| dita querela. Judge Protys and Judge Lee were only in 
court.; and me faid, that this nd bv og J. Page 
at his chambers, and therefore directed it [to be moved 
| againz; when that + —- ſhould: be.in court... | 
is matter coming. on. again, Mr. #olkes argued for 
the defendant. "He aid, he did agree, . that'the ſtatute of 
5 Geo. 1. which was mentioned .on the. former. motion, 
was a temporary ach. He did agree that. the ſtatute- of 
6 Ged. 1, had relation -to' the. former ſtatutes. but yet.'ay 
no' time is mentioned for. the expiration of. that 


' 


. 
: 
: 


for though it was. debitum in prefenti, 74 the cauſe'.of | he ſubmitted js; it was a perpetyal,law, and ſub ; 10gAt 


attion did. not accrue until after the aQ of | bankruptcy. 

. This demand depends on. two contingencies,. whether 
it ſhall ever ariſe; firſt, the marriage taking effe ; and 
ſecondly, the wife's ſurvivin 3 and it i8-impoſſiblte'to make 
a rebate of intereſt, there being no certain time\ to com- 
Fe it from. If. the.baykrupt: bimſelf would diſcharge 


this day. : The wordg of. that ſtature,. be faid, - were, that 
every bankrupt obtaining. certificate, {hall.be diſcbarged 
frorm all debts due and. owing, at the \time- be became a 
bankeupe, | The bills of exchange which .the defendant 
drew, by the; rh drawing} them, became. deþts; of. the 
defendant, for which... reaſon he ſubmitted-.it, that.this 


- imſelf, his plea myſt be, that the cauſe of a&ior! arvl 1 certificate was a full diſcharge of thoſe debts by the words 


defore, he became a bankrupt ; but-could that be* faid* in 
this caſe ? -{'P DE SAGE EEMETS... 


of the'a&t of parliament.z:but, if-there;, was; apy./doubt 
upon that Ratute, the aft of 7 Geoy, 1.1 has made the pre» 


- For the defendant it was infiſted, that the words of | ſent caſe more clear; for that act. provided, that the bank- 
5 Ge, cap. 24. diſcharged -the bankrupt from all debrs | rupt ſhould be diſcharged from-altdebts contracted at that 


contratted, due or owing, in the disjunRive, and that 


time, though 'payable at a future. day. . If this: was {0, 


ak certainly, a debt contracted z were it a bond to the | he ſaid there would be no dawhe ax:to.the ſecond objeRtion 


bankry : 4 | d Kory 
ſignab pt on ſuch a contingency, it would' certainly be af: 


le, and it was. endeavoured to be proved, that the 


that was made upon the former motion, ..thatthe. preſent 
application of, dilcharging the: defendant upon motion was 


C 
d 
, 


candition was, no /part of the bond, 'but ovly ſtayed the | very regular. Mr. Strange argued on the other fide, and 
a | . 2 | | 
| , 


ſubmitted, 
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ſubmitted, that it appears from what was allowed by Mr, 
 Folkes, that the ſtatute of 6 Geo: 1. expired with the gth 3 
and as to the ſtatute of the 7th, he ſaid, he apprehended 
that was confined to ſuch credit only as is given for goods 
ſold in trade, which appears by the preamble of that ſta- 
tute ; 'and he had an afhdavit to produce, that the preſent 
bills were drawn for money lent the defendant by the 
plaintiff, But what he principally relied upon in the 
preſent cafe was, that it was incumbent upon the other 
fide to aſcertain the time by affidavits, when the defen- 
dant became a bankrupt ; the aQt of bankruptcy makes 
him one, and not the commiſſion. The ac of bank- 
ruptcy muſt be preſumed to be before the commiſhon, and 
It might have been ſo long before, as to have been prece- 
dent to the drawing of the bills. This faCt, he ſaid, was 
in their knowledge, and not in the plaintiff's; the proof 
therefore of that fa&t was incumbent upon them, and not 
vpon the plaintiff; and if the faCt was fo, that the bills were 
drawn after the aft of bankruptcy, there was no pretence to 
ſay, that the certificate was a difcharge of them. 'The court 
ſaid, as the faCt ſtands at preſent, they would take the aCt of 
bankruptcy to be juſt before the ſuing out the commiſſion; 
and if the plaintiff inſiſts upon the contrary, if he inſiſts 
upon it that the preſent bills were drawn between the aCt 
of bankruptcy and the commiſſion, that faCt is incumbent 
upon him to make out; and as he has not done it, they 
would take it to be otherwiſe. Then as to the ſtatute of 
6 Geo. 1. they were of opinion it was a perpetual act, 
and they thought the preſent defendant well relievable 
under it; and if he was not under the ſtatute, they 
ſhould have thought he clearly would have been under 
that of the 5th. Accordingly they made the rule abſo- 
lute. 2 Barnard. K. B. 251, 255- 2 Stra. 949- 


| 


Affidavit of a debt to make the party a bankrupt. 


'R. J. (one of the petitioning creditors) of Cheapſide, Lon- 
don, linen-draper, and D. R. (the other petitioning creditor ) 
of Charing-Croſs, in the county of Middleſex, hofter, ſeve- 
rally make aath; and firſt this deponent R. ]. for himſelf 
ſaith, That J. R. of, &c. (the bankrupt) is juſtly indebted 
unto him this deponent in the ſum of 1001. and upwards, for 
which ſaid ſum or any part thereof, this deponent hath received 
no manner of ſatisfattion or ſecurity whatſoever ; and this de- 
ponent D. of himſelf ſaith, that the ſaid J. R. is guflly 
indebted unto him this deponent iu the ſum of 5o1. and up- 
wards, for which ſaid ſum or any part thereaf, this deponent 
| bath received no manner of ſatisfaftion or ſecurity whatſoever ; 


and both theſe deponents ſay, that they do believe the ſaid J. R. | 


is become a bankrupt within the intent and meaning of fame or 
one of the ſtatutes now in force concerning bankrupts. 
A Bond to the Lord Chancellor on granting 'the 

 _ Commitſhon. | 


KNOW all men by _ preſents, that we R. ]. of, &c. 
and D. R. + &c. are held and firmly bound to the right ha- 
nourable Robert Earl of Northington, &c. Lord High 
Chancellor of Great Britain, in 2001. of good and lawful 


money of this kingdom, to be paid to the ſaid Lord Chancel-or, | 


or his certain attorney, his executors, adminiſtrators, or aſſigns ; 
for which payment well and truly to be made, we bind our- 
ſelves, and each of us, our andea-h of our heirs, executors, and 
adminiſtrators,” firmly by theſe preſents, ſealed with our ſeals. 
Dated the - "" a 1 
reign of our ſovereign Lord George Il. by the grace of God, 
of Great Britain, France, and Ireland, King, Defender of 
the Faith, &c. and in the year of our Lord 1764. 
The condition of this obligation is ſuch, that if the abave- 
bound'R. ]. and D. R. ſhall prove, as well befire the major 
part of the commiſſioners to be appointed in a commiſſion of 
bankrupts, againſt J. R. of, 8c. as upon a trial at law, in 
caſe the due iffuing forth of the ſaid commiffion ſhall be 
conteſted and tried, that the ſaid }. R. ſtands juſtly ind:bted 
to the ſaid R. ]; in the ſum of 1001. and upwards, ani to the 
ſaid D. R. in the ſum of 5ol. and upwards, and is become 
bankrupt within the meaning of fome or one of the flatutes con - 
cerning bankrupts, and if the ſaid R. ]. and D. R. ſhall cauſe 


| the commiſſion to be executed according to the direffions of an at? 


of parliament 


intitled, An a to' prevent the committing of fraud; 


your orators R. J. of, &c. and D. R. of, &c. as 1 

themſelves as for all other the creditors of 4 R. of, Fs fo 
| whereas the ſaid J. R. uſing and exerafing the trade of mer- 
chandize, by way, of bargaining, exchange, bartering and 
chevizance, eos 
fold and delivered, and alſo for ready money to him Int, bein 
of 
ftatutes made againſt bankrupts, to the intent to defraud and 


| March in the firft year of the reign of the late King James 


| ſeven and thirtieth, intituled, An a&t for the better relief of 


| and every thing and things whatſoever 'as well for and towards 


| 


| 


in the fourth year of the| 


remain in full force and virtue. ' 


Eligh Chancellor of Great Britain. 
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bankrupts ; then this obligation to be void, or elſe to be uni 


* A Petition to the Lord Chancellor for's Commiſig! 
To the right honourable Robert Earl of Northington, L114 


i - 


In all humble manner complaining, ſhew unto your Lardli 


- his trade of living by | buying and [elliy 
upon juſi and goo (@uſes, for wares and bang >Þrnnk,a nu 
indebted to your orators and others his creditors, in the ſum; 
I;ol. and upwards, of late (that 1s to ſay) about the minih 
loft paſt, did became bankrupt, within the ſeveral 


hinder your ſaid orators and others his creditors of their ; 

debts and duties ta them due and owing (that is to Arp 
the flatute made in the parliament begun and holden at Weg. 
minſter the fecond day of April in the thirteenth year of ty 
reign of Elizabeth late PBucen of England, concerning bank- 
rupts ; and within the jlatute made in the parliament beg 
and holden at Weſtminſter aforeſaid the nineteenth dqy i 


Firft of England, France and Ireland, and of Scotland the 


creditors againſt ſuch. as ſhall become bankrupts ; 

within the Fatute made in the parliament begun jay Fo 
Weſtminſter aforeſaid the nineteenth day of February in th 
one and twentieth year of the reign of the tl late King James 
the Firft of England, France and Ireland, and of Scotland 
the ſeven and fifticth, intituled, An aCt for the farther de- 
_—_— of a bankrupt and relief of creditors, againſt ſuch 
as ſhall become bankrupts, and ſor inflifting corporal pu- 
niſhments upon the bankrupts in ſome ſpecial caſes: and 
alſo within the flatute made in the fifih year of the reign of hi 
late Maje/ly George th# ſecond, intituled, An aCt to prevent 
the committing of frauds by bankrupts, or within ſome ir 
one of them : in tenc'er conſideration whereof may it pleaſe yur 
Lordſhip to grant unto your orators h:'s Majeſty's moſt gracie 
commiſſion, to be diredted to ſuch and ſo many wiſe, hineft, and 
diſcreet perſons, as to your Lordſhip ſhall ſeem meet ; anthoriſ- 
ing them thereby not only concerning the ſaid bankrupt, his k- 
dy, land, tenement*, freehold and cuſtomary goods, debts, and 
other things whatfoever, but alſo cen:erning ail other perſon, 
who by concealment, claim, or otherwiſ-, do or ſhall offend 
touching the premiſſes, or any part thereof, contrary ta th: trut 
intent and meaning of the ſaid latutes, to do and exccute all 


ſatisfaftion and payment of the ſaid creditors, as towards and 
fer all other intents and purpoſes, according to the ordinance 
and proviſion of the ſame flatutes, and of any other flatutet in 
farce concerning bankrupts. And your orators ſhall ever proyy 


and ſo ferth. 


Form of a Commiſſion of Bankrupt. 


GEORGE the Third by the grace of God of Great Bri- 
tain, France and Ireland King, Defender of the Faith, and 
Ber ; To our trufly and well-beloved R. S. T. N. R.D- 

. W. Efquires, and R, W. Gentleman, greeting. Ihe 
as we are informed that J. R. of, &c. uſing and exerciſing 
the trade of merchandize, by way of bargaining, exchanges 
bartering and chevizance, ſeeking bis trade and living by buy 


ing and ffs, about fince did become bankrupt 
within the ſeveral flatutes made egainſt bankrupts, to the t- 


tent to defraud and hinder R. ]. of, &c. and D. R. of, &Cc. 
and others his creditcys, of ther juſt debts and duties to them 
due and owing ; We minding the due execution as well of tht 
flatute touching gy — 4 bankrupts, made in the parſiament 
begun and hulden at Weſtminlter the ſecond day of Aprit in 
the thirteenth year of the reign of Elizabeth, late Yuen of 
4 made and provided, as of the ſlatute made in the 
parliament begun and holden at Weſtminſter afore/aid te 
nineteenth day of March in the firſt year of the reign of tt 


| 


paſſed in the fifth year of his late Maje/ty's reign, | 


| late King James the Fir/t; of England, France and ew | 
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Scotland the ſeven aid thirtieth, intitulid, An at 


a relief of creditors-againſt ſuch as ſhall become 
hankrupts ; and alſo the flatite made in the parliament begun 
and holden at Weſtminſter aforeſaid the nineteenth day of Feb- 
ruary in the one and twentieth year of the reign of the ſaid 
te Korg James the Firfl of England; France and lreland, 


and of Scotland the ſeven and fiftrethy intituled, Ari aCt for 
the farther deſcription of a bankrupt, and relief of credi- 
tors againſt ſuch as ſhall become bankrupts ; and for in. 
giing corporal puniſhments upon the bankrupts in ſome 
ſpecial caſes : And alſo the flatuie made in the parliament be- 
n and holden at Weſtminſter the ninth day 'o October in 
tbe firſt year of the reign of George the Second, late King of 
England, iutituled, An aQt to prevent the committing of 
frauds by bankrupts: Upon iruft of the wiſdom fidelity, di- 
ſgence and provident circumſpetiion which we have conceived 
in you, do by theſe preſents name, aſſign, appoint, conſlitute 
and ordain you our ſpecial commſſtoners, hereby gruing full 
and authority unto you, four or three of you, to proceed 
according to the ſtatutes, and all other ſtatutes in force con« 
cerning bankrupts, not only concerning the ſaid bankrupt, his 
body, lands, tenemements, freehold and «gp. goods, debts, 
and other things whatſoever ; but alſo concerning all other 
ws, why by concealment, claim, or otherwiſe, do, or ſhall 
'nd, contrary to the true intent and meaning of the ſaid fla- 
tutes; and to do and execute all and every thing and things 
whatſoever, as well for and towards ſatisfattion and payment 
of the ſaid creditors, as towards and for all other intents 'and 
| purpoſes, according to the ordinance and proviſion of the ſame 
flatter; willing and commanding you, four, or three of you, to 
proceed to the execution and accompliſhment of this our commiſ- | 
, according to the true intent and meaning of the ſame ſta- 
tutes, with all diligence and effetl. Witneſs ourſelf at Weſt- 
minſter, the day of in the tweniteth year of (ur, 


reign, YJ-- 


Form of a Bankrupt's Certificate, 


To the Right Honourable, &c. 
WE R.S. T.N. and R. D. efquires, M. W. and 


R. W. gentlemen, or the major part of us whoſe names are 
bereunto ſubſcribed, and ſeals ſet, the commiſſioners named and 
authoriſed, in and by a comme © ankrupt awarded 
againſt ]. R. of, &c. bearing date at Weſtmiaſter the 

day of m the year of the reign of our ſovereign 


execution, an Lira that the ſaid }. R. did, before the date 
and ſuing forth of the ſaid commiſſion, and fince the 
0 17 , become a bankrupt within the true in- 
tent and meaning of ſome or one FM the Patwres made and now 
in force concerning bankrupts, do humbly wy to your Lord- 
fotp, that the ſaid J. R. did, on the ay of laſt 
paft, ſurrender himſelf to us, or the major part of us, purſuant 
to notice in the London Gazette for that purpoſe given, and 
did fign or ſubſcribe ſuch ſurrender, and did obnit himſelf to 
be examined from time to time upon oath, by and before us or 
the major part of us, and in all things did conform himſelf to 
the ſeveral flatutes made and now in force concerning bank- 
rupts, and particularly to the aft made in the fiſth year of his 
late Majeſty's reign, intituled, An a&t to prevent the com-, 
mitting of frauds by bankrupts ; whereupon and for the bet - 
ter diſcovery of the eflate and effefts-of the ſaid ]. R. and put- 
ting the ſaid aft, and the ſaid commiſſion in execution, we, or 
the major part of us, have had three or mo'e ſeveral meetings 
upon the fia commiſſion, for the examination of th: ſaid ]. R. 
end cauſed due notice to be publiſhed in the London Gazette, 
of the time and place when and where we intended to meet for 
the taking ſuch examination and ſurrender, and for the ſaid. 
bankrufpt's delivering up his eſtate and effefts, and all books, 
popers, and writings relating thereto, and for the creditors 
.of the ſaid J. R. to prove their debts before us at ſuch me-t= 
Ings; at Ubich meetings the ſaid J. R. hath been examined 
Jrom time to 11me, upon oath, by and before us, or the major 
part of us, according to the direftion of the ſaid laſt mentioned 
«ft; and we likewiſe gave notice in the London Gazette of 
the time and place when and where we intended to meet, for 
tle ſaid J. R. to finiſh his examination before us; and that 
'YVor.1I. NP 28. | ; 


| ſlich of Bis cr4ditors 


diſcharged from all his debts, 


Lord George |1II. having begun to #5 the ſaid commiſſion in / 
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s as Hd not proved their debts Uhfore iis} 
might at ſuch meeting prove the ſame, and be preſent at bi} 


fmiſhing his ſaid examimation; and ſhew cauſe why we ſhould 


not make this certificate, in order for the ſaid J. R. being 
according to the ſaid laft men+ 
tioned att ; and we farther humbly certify unto your Lordſhip, 
that the ſaid J. R. did, at the time and place appointed for hit 
laft examination, attend us, or the major part of us, and fi- 
niſh. his examination before us, accordirg to the direfion of 
the ſaid laſt mentined aft ; and that none of the creditors 


of. 
the ſaid J. R. who have proved their debts before ut, or F4 


"Inajor part of us, have ſheton any catſe againſt our makin 
this certificate ; and we do farther Fra Y - 


bly certify unto your 
Lordſhip, that the ſaid J. R. hath, upon ſuch his examination; 
made a full diſcovery of his e/late and effefts to us, or the 
major part of us, and in all things conformed himſelf to the 


ſeveral flatutes made and now in force concerning banirupts, 


and particularly according to the direttion of the ſaid lafl men- 
tioned att ; and that there doth not appear to us any reaſon to 


doubt of the truth of ſuch diſcovery, or that the wp is not & 


full diſcovery of all the eflate and effefts of the ſaid J. R. 


And we farther humbly certify, that" the creditors, whoſe 
names or marks are hereunto ſubſcribed or ſet, are full four 


parts in five in number and value of the creditors of the above 


named ). R. and that they are creditors far not leſs than 


twenty pounds reſpettively, and have duly proved their debts 


under the ſaid commiſſion. And laſtly, we humbly certify, 
that it doth appear to us, upon due proof, that all the ſaid 


creditors bave already ſigned or ſet their marks to this certifi- 


catty. teflifying their conſent to ſuch allowerice as by the ſaid 

laſt mentimed att is made to bankrupts, and to this certificates 

and to the: ſaid bankrupt's diſcharge from his ſaid debts, in 

pur ſuanct of the laſt aft. In witneſs whereof, we, or the 

major part of us, have hereunto ſet our hands and ſeals, this 
day of I781. | | 


XY 


| * For more precedents, ſce A General Sy/lem of the Laws 


' concerning Bankrufts. - 


And with reſped to perſons iutitled t2 privilege of parliament 
not paying Ira a; porfecrm acl fois w W act for 
preventing inconveniences ariſing'in caſes of merchants, 
and ſuch other perſons as are within the deſcription of 
the ſtatutes relating to bankrupts, being intitled to privi- 
"OR and becoming inſolvent) was made in & laſt 
eſſion. | 
Stat. 4 Geo. 3. c. 33. ſet. 1. Whereas merchants, 
bankers, brokers, faftors, ſcriveners, and traders, within 
the deſcription of the ſtatutes relating to bankrupts, having 
privilege of parliament, are not compellable to pay their 
juſt debts, or to become bankrupts, by reaſon of freedom 
of their perſons from arreſt upon civil proceſs z and ſome 
doubts have alſo ariſen, whether in cafes of bankruptcy 
a commiſſion can be ſued out during the continuance of 
ſuch privilege : to remedy which inconveniences, and 
to ſupport the honour and dignity of parliament, and good 
faith and credit in commercial dealings, which require, 
that in ſuch caſes, the Jaws ſhould have their due courſe, 


and that no ſuch merchants, bankers,” brokers, faCtors, 


ſcriveners, or traders, in caſe of aQtual inſolvency, ſhould, 
by any privilege whatever, be exempted from doing equal 
juſtice to all their creditors ; be it enatted, &c. that from 
and after the 11th day of May, 1764, it ſhall be lawful for 
any ſingle creditor, or two or more creditors, being part- 
ners, whoſe debt or debts ſhall amount to 1004. or up- 
wards, and for any two creditors whole debts ſhall amount 
to 150 /.. or upwards, or any three or more creditors whoſe 
debts ſhall amount to 2007. or upwards, of any-perſon or 
perſons deemed a merchant, banker,. broker, taQtor, ſcri- 
vener;.or- trader or traders, within the deſcription of the 
as of parliament relating to bankrupts, having privilege 
of parliament, at any time, upon athdavit being made and 
filed on record in any of his Majeſty's courts. at Fe/mn- 


fer by ſach creditor or creditors," that ſuch debt or debts 


is or are juſtly due to him or them reſpeCtively, and that 
every ſuch debtor, as he or they verily believe, is a mer-. 
chant, banker, broker, faQtor, ſcrivener, or trader, within 
the deſcription of the ſtatutes-relating to bankrupts, to ſue = 
"SE baths | - out 
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*nt of the ſame court ſummons, or any original bill and 
fummons, againſt ſuch merchant, banker, broker, faQtor, 
ſcrivener, or trader, and ſerve him with a copy thereof ; 
and if ſuch merchant, banker, broker, faQor, ſcrivener, 
or trader, ſhall net within two months after perſonal ſer- 


vice of ſuch ſammons (affidavit of the debt or debts hav- | 


img been duly made and filed as aforeſaid); pay, ſecure, or 
compound for, fuch debt or debts, to the ſatisfaftion of 
ſuch creditor or creditors, or enter into a bond in ſuch 
fum, and with two ſuch ſufficient ſureties, as any of the 
| Judges of that court out of which ſuch ſummons ſhall 
Hue ſhall approve of, to pay ſuch ſum as ſhall be recover- 
ed in ſuch aCtion or aCtions, together with ſuch coſts as 
ſhall be given in the ſame, he ſhall be accounted and ad- 
judged a bankrupt from the time of the ſerviee of ſuch 
ſummons; and any creditor or ereditors may ſue out a 
commiſſon againſt any ſuch perſon, and proceed thereon. 
in like manner as againſt other bankrupts. 

$ef. 2. Provided always, and it is hereby declared, 
that this a&t ſhall not extend, or be deemed of conſtrued 
to extend, to any ſuch debt or debts as aforeſaid contracted 
before the 8th day of Adarch, 1764; any thing herein 


before contained to the contrary thereof+in any wiſe -not- | 


withſtanding. 

Se. 3. And be it farther enaQted by the authority 
aforeſaid, that if any merchant, banker, broker, faQor, 
ſcrivener, or trader, ſhall, aſter the laſt day of this ſeſſion 
of parliament, commit any aCt of bankruptcy, that then, 
and in ſuch caſe, any creditor or creditors, as aforeſaid, 
may ſue out a commiſſion of bankruptcy againſt any 
fuch merchant, banker, broker, faCtor, ſcrivener, or trader ; 
and the commiſſioners in ſuch commiſhon, and other per- 

| fons, may proceed thereon in like manner as againft other 
bankrupts ; any privilege of parliament to the contrary 
notwithſtanding. 

$24. 4. Provided nevertheleſs, and be it enaQted, that 


nothing in this aCt ſhall ſubject any perſon entitled to pri- | 


vilege to be arreſted, or impriſoned during the time of 
ſuch privilege, except, in caſes made felony by the acts 
relating to bankrupts, or any of them. | 


Yanks. No town or freeman. ſhall be diftrained to | 
been | 


make banks or bridges, but ſuch as of old time have 
uſed to make them. Stat. g Hen. 3. c.15, 

Every perverſe and malicious perſon cutting down and 
breaking up of any part of the dike called New Powdike 
i Mar/bland in the county of Norfolk, and the broken 
dike called OMfield Dike by Marſhland in the ifle of Eh, 
or of any other bank being parcel of the rind and upper- 


moſt part of the ſaid country of Marſhland, made for the | 


defence and falvation of the ſaid country of Mar/bland, 


ſhall be adjudged felony. And the ſeſſions may determine | 


the ſame. Stat. 22 Fin. 8. c. 11, 

In Nerfo/t, perſons ſhall be charged towards the repair 
of ſca-banks, as they are chargeable to the highways. 
Stat, 27 Eliz, c. 24+ &- vi | 

Commiſhons for ſupporting banks. Szat. 7 Fac. 1. c. 20. 

By flat. 6 Gee. 2. c. 37. ſet. 5. it is enatted, that if 
any perſon ſhall unlawfully and malicioufly break down or 
cut down the bank of any river, or any ſea bank, whereb 
any lands ſhall be overflowed or damaged, he ſhall be guilty 
of felony without benefit of clergy. And the hundred 
ſhall make ſatisfaQtion for the damages not exceeding 
200 /. See title Black At. | 

By flat. 10 Geo. 2. c 32. ſe 5. it is enated, That 
if any perſon ſhall unlawfully cut off, draw up, or re- 
move and carry away any piles, chalk, or other materials, 
driven into the ground, and- uſed for the ſecuring any 
marſh or ſea walls, or banks, in order to prevent the 
lands lying within the ſame from being overflowed and 
damaged ; on complaint or information thereof made upon 


eath to any Juſtice reſiding near the place, ſuch Juſtice | 


thall ſummon the party complained of, or ſhall ifſue his 
warrant to apprehend and bring ſuch perſon before him ; 
and upon his appearance, or negleCQt to appear, he ſhall 
proceed to examine the fact ; and upon due proof thereof 
made, either by confeſſion, or oath of one witneſs, ſhall 
 xouvict the offender, who ſhall thereupon forfeit 20 /. 


half to the informey, and half to the overſcers for the uſe 
of the poor, to be levied by diſtreſs and ſale ; and for 


4 
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want of ſufficient diſtreſs, to be committed to the houſe 
of correCtion, to be kept to hard labour for fix months, 
, Banleuga, See Bannum. 
- Bannaiatus fozts, Is uſed in the ſame ſenſe as bomnitus, 
| outlawed, or judicially baniſhed. Ego David filius 
| Leolini bor? * demino Henrico reg: Angliz——quid 4+ 
catero non receptabo utlagos, vel foriſbanniatos ip/ixs diming 
regis vel - baronum ſuorum. Pat. 25 Hen. 3. apud Brady 
Hiſt. Angl. Append. Pe 196. | 
| Banni nuptiales, The barns of matrimony ——. 
Benediftus de Hertelpool, preſentatur ad eccleſiom + 
Rungeton per proxrem et conv. Dunelm. 3 14. Newemn, 
1274. per amotionem Johannis de Baulton, gui matrimy. 
nium contraxit cum Iſabella de Aflakeby, bannis editi; in 
facie eccleſie, ut moris eft, de Goldburg. Ex Regift. Walt, 
Giffard. Archiep. Ebor?. 

, Bannimus, The form of expulſion of any member, 
from the univerſity of Oxford, by fixing the ſentence in 
ſome public places, as a denunciation or promulgation of 
it, Cowell. edit. 1727. h 
Bannitus, An outlaw or baniſhed man.—/;; 
pr ecipimus quod eidem cancellario. ad inſequendum, arreflan- 
dum & capiendum diftos maiefafores E& bannitos, &c, "Pat. 
'15 Ed. 3 part. 3. dorſ. 8, 
Bannum, vel Banlenga, 'The utmoſt bounds of x 
manor or town; ſo uſed 47 H. 3. Rott. 44. Carta Ca- 
nuti regis coenobro T homie. Notum facio, me eleemoſynom 
no/lram Chriſto conceſſifſe & omm#us fanfiis ſuis, &cvin, 
prime terram ullam a Fwiwella u/que 'Thorney ubi bannum 
neftrum ceſſat. Banlewca de Arundel 1s. uſed for all compre- 
hended within the limits or lands adjoining, and fo be- 
longing to the caſtle or town. Seld. Hiſt. of Tithes. þ. 75, 

Banquermm. See Bancale. Fleta, [:b. 2. ca, 6. Debi 
diſponere, & camene tapetis & banqueriis o! nentur, &c, 

Bauns vf Matrimony, See Nzarriage, 

Baptiſm, Child of popiſh recuſant to be baptized 
| within a month after its birth, &e, 3 Jac. 1. « 5; 
ſet. 14. See Births, Kegijter. 

Bar. $ee Barr, 

Barato?. See Barrato2, 

Barberctes, {Oxycantha) A thorny ſhrub, known to 
moſt men to bear. a berry, or fruit, red, and of a ſharp 
taſte. Theſe berries are mentioned among drugs to be 
garbled in //at. 1 Fac. c. 9, | | 
Barbers, Are incorporated with the ſurgeons of L- 
don ; but not to praCtiſe ſurgery, except drawing of teeth. 
\ Stat, 32 Hen. $. c. 42. See Durgcons, | 
Barbers Aprons, to what duties liable.. 4 7Y. & 1. 
5. ſet. 2. ' | 
Barbican, (Baybicanum) A watch: tower, bulwark, 0! 
 breaſt-work, —— Mandatum ef Johanni de Kilmyng- 
ton cuſtodi caftri regis & honoris de Pickering, quoddam 
barbicanum ante portam taſtri regis pradifti muro lapidiy 
'& in codem barbicano guandam portam cum ponte verfatilt, 
&fc. de novo facere fc, T, rege, 10 Aug. Claul. 17 Ed. 
2. Mm. 39. Fontem etiam duplici muro eircumdatium hþa- 
bentem barbicanum novem turribus circumſeptum. Rand. de 
Diceto, anno 118r. | 

Barbicanage, ( Barbicanagium) Money given to the 
' maintenance of a barbican, or watch-tower. Carta 1] 
| Ed. 3. m. 6. n.14. It is a tribute towards the HY 
or building a bulwark. It js mentioned in the Monaſt- 
con. 1 tom. Þ. 976. de kaiagio, muragio, pavagiog barbi- 
' canagio, & de operibus caſtrorum, &c. 

Barca, A bark. Navis mercatoria, & qua merces &*- 
| portat, Gloſſ. Sax Elfrici. A flotikip. | 
| Barcarp, (Barcaria) A barkary, or tan-houſe, 
' place to keep bark for the uſe of tanners, Cowell, e4% 
1727. | 
Barcarium, ( Barcaria) A berghery, a ſheep-cote, and 
ſometimes a ſheep-walk. See Barcaria. 

"Bercarii, or rather Berquarii, May be taken gr 
ſhepherds ; for we uſually ſay ber ecarium, a ſhepherd, 3 
both of them ſeem to come from the French word 6e7g%% 
| Cowell, edit. 17279. 

Bard, -alias Beary, See Clack. 
ut 
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Bar-fet, Is a: fee of 20.4. which every prifonet, ac- 
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man's. eſtate as a truſtee,  Byq. Preoffment to. Uſes 34-- 


_ of felony, pays to the goaler. Crompt. Fuſt, of Hard, 468: Poph. 2. 


ol. 158. Fo 
_— <4 ſale; Is a contraſt in conſideration of 


money, paſſing an eſtate in- lands by deed indented and. 


:nrolled. This manner of conveying lands is created and 
eſtabliſhed by the 27 Hen. 8. cap. 10. which executes all 
uſes raiſed ; and as this has introduced a more ſecret way 
of conveyancing than was known ito the policy of the 
Common Law, therefore the inrollment of the deed ot 
bargain and ſale was made neceſſary by the 27 Hen. 8. 
16. Co. Lit. 273. /2 Infl. 692. Kelw. 85. 1 Co. 87. 
1 New Abr. 273. But the learning on this head depend- 
ing on ſtatutes, it 1s farſt proper to recite that, | 

By the 27 Hen. 8. cap. 10.. * Where any perſon or 

ans ſtand or is ſeiſed, of, or in any honours, &c. lands, 
tenements, rents, ſervices, &c. to the uſe, conhdence or 
truſt of any other perſon. or perſons, or body politic, by 
reaſon of any bargain fale, feoffment, &c. ſuch perſon 
or perſons, &c. that have any fuch uſe, ſhall be deemed 


and adjudged in lawful feiſin, eſtate, and poſlciſion thereof, | land 


to all intents and purpoſes, of, or in ſuch like eſtates as 
they have in the uſe, &c. and the eſtate, right and poſ- 
feſion of him and them ſo ſeiſed to any uſe, &c. ſhall be 
deemed and adjudged in him or them which have the uſe, 
&c. after ſuch quality, manner, &c. as they had beſore mn 
or to the vſe, &c. | | 
; By the 27 Hen. B. cap. 16. + No manors, lands, tene- 
ments, or other hereditaments ſhall paſs from one to an- 
dther, whereby any eſtate of inheritance of freehold ſhall 
be made or take effe£t, or any uſe thereof to be made, 
by reaſon only of any bargain and fale, except by writ- 
ing indented, ſealed, and inrolled in one of the courts at 
Weftminfter, or elſe within the county or counties where 
the hndsy &e.. ſo bargained and ſold lie, before the cuſtos 
roturam, 'and two Juſtices: of peace, and the clerks of 
the peace,/&Ft. or: two of them, whereof the clerk. of the 
10'be:one; the ſane inzollment to be made within 
fix months after the date of the fame writing indented. 

« Provided this at extends not to any lands, Oofte. 
lying within any city, borough, &c. wherein the mayors, 
&e. or other ofticers have uſed to inroll any evidences, 
deeds or other writings within, their precinCts or limits. 
By the: 5 Eliz, cap. 26, ©* Bargains and. fales of lands, 
&e. in the;county of Lance/ier, being within fix months 
intolled: in the Chancery at Lanca/ter, or. before the Judges 
of aflife there, 'of Jands, &c. in Cpe/ter, in the Exchequer 


at Che/ler, or: before the Judges of aſſife there, of lands, 
&c, in the biſhoprick of Durham, tn the Chancery at 


Durham, or before the Juſtices of aſſiſe there, ſhall be as 
effeQual as if inrolled in any courts at #:/{min/ler. Pro- 


vided that this a&t extends not to any. lands lying within | 


any city, &c.. wherein the mayors, &c.”* , 


I. Who may targain and ſell, and to whom. | 
' 2. What may be bargained and fold. . © 


3 In what manner, and by what words a bar Eg ms 5 3h hf 
fa is made , where it is good, and where not. Fit. £37- 1 SV. $V... 


ſal, Of the confideration and inrolment of a bargain and 
_ Manner of pleading bargain and "jets ood 37 i 


I, Wie may bargain and ſell, and to whom. 


The King, and all other perfons that cannot be ſeiſed 
ta uſe, cannot bargain and fell, for: at Common Law, 
When a man had ſold his land for money without giving 
lizery, the-uſe only paſſed in equity, and this is now exc- 


ed and becomes a bargain- and fale by the Natute ; bat | 


antecedent to any ſuch execution there mutt be a uſe well 


_ Faiſed, which cannot be without a perſon capable of being 


iiſed to a uſe, which the King is not, there being no 


means to compel him to perform the ufe or truſt ; for the 
ory has only a delegated power from the King over 
t 5 coning ces of his ſubjeQsz and-the King is the unver- 
al judge «| property, and ought to be perfeRtly indifferent, 


If tenant in tail - bargains and ſells his land in fee, this 
paſſes an eſtate determinable upon the life of the þk, 
in tail ; for at Common Law the vſe couldnt be granted 
of any greater eſtate thati the party had, in him ; now te- 
nant in tail/ had an inheritance in bim;. but ;he could diſs 
pole of it only during his own life ; and therefore when 
he ſells the ule in fee, te/tuf gue uſe has a kind of an in- 
hecitance yet deterdining within the compaſs of a life z 
and the ſtatute executes it in the ſame manner as he has 
the uſe, and conſequently he will have ſome properties of 
a tenant in tee, 'and ſome of a tenant for. life only ; but 
if tenant for life bargains and ſells i fee, this.paſſes only 
an eſtate for lite, for he could not paſs thei uſe of,,an;c{tate 
tor liſe to the bargainee, and the ſtatute executes the poſ- 
(eſkon as the party bas the uſe. 10 C+.96, 98, 1 Sard, 
260, 261. 1 Co. 14, 15. Co. Lit. 151, 

If a huſband ſeiſed of lands in right of his wife, or te« 
| nant in tail bargains and ſells the trees/growing on the 

s, and dics before. ſeverance, the bargainee canuot 
alterwards cut them down and take them away, 40. 41. 
Tf a fon and beir bargains and [ſells the inheritance of 
his father, this is void, becauſe he hath no right .to 
pies the ſame law of a releaſe. Kelw. 84. Co. 
it. 205, Y |; 

If there be two jointenants, and one of them makes 
a bargain and ale of his own eſtate in fee, and. then; the 
other dies, the ather moiety ſhall ſurvive to the bargainar z 
tor ſince the freehold is in the bargainor the inberitan 
continues ; but if ſuch jointenaunt, had. bargained and ſo 
totum flatum. ſuum in fee, though he died before inroll- 
ment ; yet it the deed were afterwards inrolled, the 
moiety would not ſurvive, but would paſs to the bar- 
gainees Cro. fe 53. Co. Lit, 186, 1 Bulſt. 3. 

If an infant bargains and ſells his land by deed indented 
and inrolled, yet he, may. plead non-age; for notwith« 
{tanding the ſtatute the bargaince claims by the deed as at 
Comman Law, which was, and therefore is ſtill defeafible 
by non-age. 2 [nft, 673. OTE 

f a wife joins with her huſband in a bargain and ſale 
by deed indented and inrolled, of her lands, yet it ſhall 
not bind. her, for the wife cannot be, examined by any 
court without writ, and there is no, writ allowed: in this 
cale, which is for the better {e4cyrityc of wives, who-are 
by. our.law entirely ſubjected to the will of the huſband. 
2 Inſt. 67% i | "bid $f | 
- \A' man may bargain+ and ſell to a corporation, for they 
may take a ufe, 'though the money be ;given by the go- 
vernors in their natural capacity.' 10 Go, 24, 34+ '2 Bat. 
Abr. 788. 19.29% | | | 

A man mey . bargain and ſell to, his. ſon, but then the 
conkderatign of mogey ought to he expreſſed, and it ought 


| to have ell the ather'circumitances of 2 paſge/n and ale ; 
| but this ſhall operate as a covenant to ſtand fei 
| |he none but the coofideration of natural love and affeQtion 


ed, if there 
expreſſed. 7 Co: 40. 2 Co: 24. Cre, Bliz 394. 1 Fen. 


wo 4 What may be bargained and fald. 


\ Any frechold or inheritance in pofleſſion, reverſion or 
remainder; uv an eſtate for years, or-life, or in tail, 
may; be' bargained and-fold, but the deed fhall be inrolled. 
a'Co. 54. Dyer 329. 2 Ju/t. 671. 
| - But a man feifed of a freehold may bargain and fell for 
years, and this ſhall be executed by the. ſtatute of uſes, 
but it need not be inrolled by the ſtatute: of inrollments. 
8 Co. 93; | 2'Rol. Abr. 204. © 2 Inft. 671. | 

'A' man poſſeſſed of: a term cannot bargain and ſell it 
ſo as' to be exeruted by the ſtatute, 2 Co. 35, 36. Poph. 


ph rent-in efſe may be bargained and ſold, becauſe this 
is a freehold within the ſtatute; and before: the ſtatute a 
rent newly created might be bargained\and fold, becauſe 
| when- money, 'as an equivalent, was given, and ceremo- 
nies or words of law were wanting, the Chancery ſup- 
plied them ; but it ſeems, that ſince the Ratute, a rent 
newly created ot be bargained and fold, becauſe there 


2 * not to] take.upon him 'the particutar detence of any {ought to be a freehold in fome'other perſon, to be exe- 


| cuted 


= 99 "nnc pn 


| bargain and ſale, had an eftate in fee, determinable upon 


: amount to a bargain, and ſale for the ſaid years, and that it 
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ented in eflui que uſe, but here can be n6 ſeiſin of his | and there need tio inrolment, becauſe only a term for yeafy, 
rent in the bargainor, becauſe no man can be ſeiſed of a | and no freehold paſſes ; adjudged likewife, that if a father. 


rent in his own land, and conſequently there can be no 
eſtate to be executed in the bargainee, Kelw, 85, 1 ©». 
126. 1 Arid. 324. 1 Jones 179. ©» 

If #. by indenture inrolled bargains and fells lands to 
B. and his heirs, with a way over other of the lands of 
A. this is void as to the way ; for nothing but an uſe 

es by the deed, and there can be no uſe of a thing not 
mn eſſe, as a way, common, &c. before they are created. 
Cro. Fac. 18g. 


3. In what manner, and by what words a bargain and 
ſale is made ; where it is good, and where nit, | 

At Common Law land might be bargained and fold by 
words only, for it was the conſideration that in equity 
raiſed the uſe, but ſince the ſtatute of 27 Hen. 8. lands 
cannot paſs without indenture. 2 nf. 675. Dyer 229. 
Poph. 48. Dalt. 63. 

It is not neceſſary to uſe the words, bargain and fale, 

but any words equivalent are ſufficient; and whatever 
words upon valuable confideration would have raiſed an 
uſe of any lands, &c. at Common Law, the ſame would 
amount to a bargain and ſale within this aCt; as if a man 
by deed, &c. for a valuable conſideration covenants to 
ſtand ſeiſed to the uſe of another, &c. 2 nfl. 672. Cro. 
Fae. 210, Me. 34. Cre. Eliz. 166. ; 
' Though the deed may be either in- parchment or paper, 
yet the inrolment muſt bo in parchment only, for that is 
wmplied when an inrolment is to be in any of the courts 
of record at We/tminſler ; and in the clauſe of inrolment 
by the clerk of the peace, it is particularly provided, that 
he ſhall ſufficiently inroll and ingroſs it in parchment. 
2 In/t. 673. | 

A man demiſes, bargains, and ſells a manor, part in de- 
meſne and part in tenants hands, for ſeventeen years ; the 
party may chooſe either to take it by way of leaſe at Com- 
mon Law, and then the tenants muſt attorn;z or by way 
of bargain and fale with attornment; and this agrees 
with the policy of the Common-Law, to take every man's 
grant, ſo as to paſs an intereſt that ſhall be moſt advan- 
tageous for the grantee ; and ſince, in this caſe, the words 
allow a double way of taking it, the grantee ſhall be judge 
which is moſt beneficial, 2 Co. 35. 

Debtor to the Queen in 800/. to be paid 20/. every 
year, till the principal ſum was paid, covenanted with her 
to convey to the Lord Treaſurer, and his heirs, certain 
land to the uſe of the*'covenantor and his heirs, until de- 
fault of payment of either of the ſaid: ſums, and after 
fuch default, then to the uſe of the Queen, her heirs and 
ſucceſſors, until they ſhould have received out of the pro- 
fits the aforeſaid debt, and after the ſame was paid, then 
to the covenantor and his heirs ; and he levied a fine to the 
Lord Treaſurer to the uſes aforeſaid, and afterwards he 
bargained and fold the lands to a ſtranger ; the money was 
not paid;z the Queen entered, and granted the lands to 
G. D. and his heirs, until the ſaid debt ſhould be paid, 
which was afterwards paid and received out of the pro- 
fits : adjudged, that the bargainor, at the time of the 


default of payment, &c. which eſtate paſſed by bargain 
.and fale, and not the new eſtate, which accrued to him by 
the limitation to him and h's biirs, after the debt' paid ; 
becauſe that eſtate was not in being at the time of the 
' bargain and ſale made ; but if the conveyance had been 
either by fine or feoffment, inſtead of bargain and ſale, in 
ſuch caſe, all uſes and poſſibilities had been carried away 
by operation of.it. Mich. 28 Eliz., 1 Leon, 33. 
" Tenant in fee demiſed his lands to huſband aud wife, 
. habendum to them for their lives, remainder to another 
for life, rendering 40/. rent half yearly, during their 
lives.z the hu/band ded; afterwards the leſſor, in conh- 
deration of 10 1. to him paid, demiſed and granted the ſaid 
- Jands to G. D. habendum to him for ninety-nine years, 
from the date of the indenture, rendering rent, &c. The 
wife did not attorn ; adjudged, that the words demiſe and 
ant,. when it is made in conſideration of money paid, do 


is immediately executed by the ſtatute 26 Hen. 8. of uſes, 
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- - ther, 
in conſideration of money, covenanted to fland ſeiſed 1g o 


uſe ot his ſon» in fee, if the deed is inrolled, it is a good 
bargain and fale, og thoſe words are omitted, becauſe 
it amounts to as much ; ſo if a man, in conſideration ve 
money, alien and grant his lands in fee by deed indented ang 
inrolled, the ſame amounts to a bargain and ſale, and the 
land fhall paſs without livery. 8 Rep. 43. 

Bargain and ſale was made by tenant in tail of a houſe 
irs Londorr, and this was in order to make a tenant t the 
precipe to ſuffer a common recovery; two days afterwards the 
ſame tenant in tail made a feof7mert to the fame perſon 
and of the ſame meſſuage, which was executed by {i 
and ſeiſm ; adjudged, that the houſe did paſs by the lar- 
garn and ſole, though not inro {ed (for houſes in Lo:.dm are 
out of the ſtatute of inrolment), and not by the fuff- 
ment; becauſe it was made'to the ſame perſon who had 
the inheritance of the houſe at that time, by virtue of the 
bargain and ſale, and a poſſeſſion executed ſhall always hin- 
der a pr/ſeſſion executory. Vetv, 123. 

The bargainor reciting in the deed, that whereas G, D, 
became bound for him in ſeveral recognizances and bonds, 
now, for divers conſiderations, he bargained and fold the 
lands to him and his heirs ; the deed was inrolled within 
ſix months, but it was not found that any money was paid; 
adjudged, this was not a good bargain and ſale, becauſe 
in every ſuch conveyance there ought 'to be guid prog; 
but if there had been apt words in it, the ſame might be 
god by way of covenant; for if the father bargains ard 
felis his lands to his ſon, no uſe ariſeth by ſuch a convey- 
ance ; but it is a good conſideration to raiſe an uſe by way 
of ccvenant Cro. Eliz. 394. | 
The Lord Lumley, 15 Juxii, anno 22 Eliz. by bargain 
and ſale, convey the manor of Hazelburg Brian .in Com. 
Dorſct, 10 the Earl of Northumberland, and his heirs, with 
a covenant for farther aſſurance ; and becauſe the manor 
was held in capite, the faid Earl; 3o Sept. in the fame 
year, procured a licence for the alienation in Oak, 
Michaelis following ; the Lord Lum'ey levied a fine, and 
2 die Novenb. the deed was intolled, and not before; 
whereupon a ſc. fa. iſſued out of the Exchequer againſt 
the terretenants for a fine, upon alienation of the lands 
made by this bargain and ſale without licence ; the Earl 
of Northumberland appeared, and pleaded all this matter, 
and averred, that the fine was levied by virtue of the 
covenant for farther aſſurance; and upon. demurrer to 
this plea, the defendant had judgment, becauſe the alien- 
ation by the bargain and ou was not complete till the 
inrolment, and the fine being levied after the licence 
was procured, and before the deed was inrolled, the 
Earl was in poſſeſſion by virtue of the fine, which had 
prevented the operation of the deed before it was inrolled. 
Moor 337. 


+ Of the conſideration and inrolment of a bargoin and 
ale. | | 
If a man bargains and ſells lands for divers good caules 
and conſiderations, it is void, unleſs money be averred ; 
for ſelling ex vi termini ſuppoſes a transferring a right of 
ſomething for money, the common medium of com- 
merce ; but if there be no ſuch conſideration, it may 
an exchange, a covenant to ſtand ſeiſed, grant, &c. but 
it =_ be no ſale within the ſtatute. 1x Co. 176. 4% 
579. ED | 42 
If there be a conſideration of money expreſſed in the 
deed, no averment nor evidence can be admitted again 
it, for the affirmative is proved by the deed ; and it 1s 1m- 
poſſible to prove the negative. 9. 378. W 
If the deed fays, for a competent ſum of money, it 3 
ſufficient, without averring the ſum; for it is a fale if 
be any money. Moor 378. 
A man, in conſideration of 70/1 bargains and ſells to his 
daughter and F.S. in tail, who intermarry ; it mY 
averred tam in con/ideratione maritagit quam in £0" 
701. for a man may aver any conſideration conſiſtent 
with that in the deed. 1 Co. 176. 2 Cz. 760. 4 
If a man, in conſideration that F, $. was bounden 11 


recognizance, and other bonds, for bim, and for _ 
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cauſes and conſiderations, bargains and ſells 
his lands to him and his heirs, it is not good. Cro. Elz 


other good 


IF a man, in conſideration of ſo much money to be 
id at a day to come, bargains and ſells, the uſe paſſes 
reſently, and aſter the day the party has an aCtion for 

the moneys = it is a ſale by the money paid preſently or 

ter. er > to . 

ry Lo the uſe paſſed from the delivery or 

date of the deed, and by the ſtatute 27 er. 8. cap 10. 

the poſſcſhon paſſed as the party had the uſe at the cime 

of the delivery of the deed ; but it was thought proper to 

add ſome farther circumſtances, which is done by cap. 16. 

and therefore, if theſe circumſtances are not obſerved, it 

hath the ſame effeCt it had before at Common Law, to wit, 
to raiſe the uſes from the delivery ; for the words of the 
ſtatute are only to ſome things, and not to aboliſh or ſet 

aſide the force it had formerly. Dyer 218. Heb. 136. 

2 Infl. 674. Cro. Jac. 1, 408. 1 Rel. Abr. 627, Otwen 

, IO. | 

"It i bargains and ſells lands to B, and his heirs, and 

before inrolment B. reciting this bargain and ſale to be 

by indenture inrolled, bargains and fells to C. and his 
heirs, all the eſtate which he had by the ſaid indenture 

inrolled, and after the firſt, and then the ſecond deed 1: 

inrolled. By Daniel and Kingſnull, the lands are well con- 


veyed to C, for when the firſt indenture was inrotled, the 


eſtate was in B, ab initio to bargain, ſell, &c, and the 
words in the ſecond deed are apt enough to paſs the 
Jand, and the recital of the inrolment immaterial ; but 
Anderſon and TParburton cont? ; for a man cannot paſs 
what he hath not, and till the deed was inrolied B. had 
nothing, and he paſſed only what he had by indenture 
incolled ; but I/Yaimſly held, the land patſed not by reaſon 
of the mil-recital, but that otherwiſe it would have paſſed ; 
and it was adjudged for the defendant, according to the 

opinion. of the three laſt Judges. Cro. Fac, 52. 2 [nft. 
| brs: 1 Vent. 360, © : 

f a mgn bargain and ſell his manor, to which there is 
an advowſon appendant, the bargainee can make no title 


; to preſent before inrolment. 2 Co. 56. 
f a man bargains and ſells his lands, and then ſuffers 
a recovery, levies a fine, or makes a fcoffment to the 


bargainee, and then the deed is inrolled, the land paſſes 
by the recovery, fine, or ſeoffment ; for ſince the freehold 
and the uſe is in the bargainor till inrolment, it muſt 
paſs by the recovery, &c. and when it paſſed by the re- 
covery the uſe cannot riſe, nor poſſeſſhon be executed, from 
the date of the deed. 4 Co. Hind's Caſe, A. 681. 
2 And, 3, 162, 303. 4 Leon. 4. Poph. 49. 

_ If the bargainor or bargainee died before inrolment, it 
may notwithſtanding be inrolled, for here are parties to 
give and take the intereſt when it begins to veſt, for it 
velts from the date of the deed ; otherwiſe in the caſe of 
an attornment. 2 /n/?. 674. Hob. 136. 1 And. 229, 
337» 

If a man bargains and ſells his land, the bargainee may 

tenant to the precipe before inrolment, and may receive 
a releaſe before inrolment. 1 Vert. 361. 

But where the commiſſioners of a bankrupt had aſſigned 
the bankrupt's lands to the leſſor of the plaintiff, which 
indenture was afterwards inrolled, but the declaration was 
upon a demiſe made after the indenture, and before the 
mrolment; and it was adjudged, that this declaration was 
not ſufficient, 1 Vent. 206. 2 Show. Rep. 156. S. C. 
2 Jones 196. 8. C. Carth. 178. $8. P. adjudged on the 
authority of this caſe, x Show. 207. 8, C. where it is ſaid, 
that Holt Ch, J. held, that it was not amendable, 
Taman bargains and ſells a reverſion, and the rent 
15 incurred, and afterwards the deed is inrolled, the bar- 
ganee ſhall have the rent unpaid-; but if the rent be paid 
to the bargainor, the tenant is not only excuſed, but the 
bargainor is not accountable, becauſe the contraCt had not 
uy effeCt to paſs the eſtate from the bargainor before 
nrolment ; and the relation of the law cannot make 
od an aCt that was lawful, for it cannot be ſet aſide but 


by an expreſs and poſitive law. Qwei: 150. Godb, 209. 
I Sid. 310, £ | 


Vou, 1, Ne 28, 


1 1 Co. 6. 


Bo hr 

If a man make a leaſe ſor life, reſerving rent, with 
clauſe of re-entry, and then bargains and ſells the reverhon, 
the bargainee demands the rent, and the lefice reſuſes, and 
then the deed is inrolled, the bargainee cannot enter ſor 
the forfeiture ; for till inrolment he is not grantee of the 
reverlion within the ſtatote capable of the duty, and con- 
lequently at the day could make no legai demand, which 
was precedently neceſiary to this entry, - Owen. bg, 150. 
Godb. 156, Latch 157. 1 Sid. 310, Cre. Car. 217. 

If a man ſeiſed in fee is bound in a recognizance, and 
then bargains and ſells al his lands, and then the recog- 
nizance is forfeited, and then a ſcire facias is ſued out 
againſt the land in the hands of the bargainor, and then 
the deed is inrolled, this /cire fudas is not maintainable. 


2 And. 160. Owen 69, 70. 2 Infl. 674. Cre. Car. 


28 F'« | 

fi before inrolment the bargainor and bargainee grant 
a rent, &c. aſter inrolmevt, by operation of the ſtatute, 
it ſhall be the grant of the bargainee, and confirmation of 
the bargainor. Co, Lit, 147. b. | 

It lands are bargained and ſold, and the bargainee die 
before inrolment, his wife ſhall not be endowed ; ſo if 
a man bargains and ſells lands by indenture, and then 
takes a wile and dies, and after the deed is inrolled, the 
wife ſhall not be endowed. 1 And. 161. Cre. Car. 
$*'9- 
AI eſtates of freehold and inheritance muſt be in- 
rolled; But if a man bargains and ſells his lands for any 
wo of years, the deed need not be inrolled. 2 1r/!, 

It; | 

If a man bargain and ſell land to his fon in confi- 
deration of money, the deed muſt be inrolled ; but if the 
ſather, in conſideration of natural love and affeQion, 
and alfo ſor money, grants land to his ſon, this need not 
be inrolled ; for covenants to ſtand ſeiſed are not within 
the words of the ſtatute, and where the confideration of 
blood 1s expreſſed, it may enure as a covenant to ſtand 
ſeiſed; but it is only a ſale where the conſideration of 
money is alone expreſled, for that excludes all other tacit 
conſiderations. 7 Co. BadelPs Caſe. 

Lands in cities, boroughs, &c. that have the privilege 
of inrolments, are not within the a&; for though the 
intent of the ſtatute be, to have excepted them from 
inrolments in the courts of /Ye/min/ler only, yet the 
(tatute is ſo worded, that they are diſcharged from any 
inrolment at all, and therefore the pofleſſion of ſuch 
lands is executed from the date of the deed. 2 7nf?. 676. 
, Dyer 229, NYelv. 124. | 

Tt muſt be inrolled within fix months from the date, 
which ſhall be accounted according to the computation of 
twenty-eight days per month ; for month, in its proper and 
original Ggnification, is the ſpace of time meaſured by the 
complete courſe of the moon, as the year is the time mea- 
ſured by the complement of the ſun's courſe. 2 Inf, 674. 
6 Co. 62. 

From the date, and from the day of the date, in this 
caſe, is taken as all one, as it is in all other caſes of 
computation ; and therefore the inrolment may be on the 
day of the date, or on the Jaſt day of the fixth month 
after the day of the date; for though when an intereſt 
paſſes from the day of the date, the day itſelf is excluded, 


yet when a time is ſtinted, in which an act ought to be 


done, it is in order to haſten the doing of that a&t ; and 
therefore the doing of it on the day from whence the pe- 
riod is firſt reckoned, within the time appointed, and the 
laſt day of the ſixth month, is within the words: of the 
time given. Hob. 140. Mo. 40, 42. 2 Infl. 674. 
Dyer 282. 3 Lev. 4338. Salk. 413. 6 Med, 
260, 

If the deed has no date, the ſix months are to be 


reckoned from the delivery, but not otherwiſe. 7:5. 140. 
2 Inſt, 674, AM. 42. 6 LE. 


5. Manner of pleading bargain and ſale, good, and not 
ood. | | 
F A bargain and ſale is a deed inrolled, and as ſuch muſt 
be pleaded, and the deed itſelf, whereby the uſe originally” 
P Y 
paſles, being a matter 7 pars, mult be produced, and not 


[4 the 
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the tenor of the deed, which is on the roll of record ; for 
though the inrolment, being on record, is of undoubted 
veracity, being the tranſa&tion of the court, yer the pri- 
vate deed has the ſanftion of a record, though publicly 
acknowledged and inrolled ; for it might have been falſly 
and fraudulently dated, or ill executed. Cy. Lit. 225. 6. 
251.b. 2 Inſt. 673. 4 Co. 71. 5 Co. 53. 2 Rol. Rep. 
119. 

'The' party that claims by any bargain and ſale, muſt 
ſhew in what court the deed is inrolled, becauſe he muſt 
ſhew all things in certain that make out his title 3 other- 
wiſe his adverſary would be put to an inafinite ſearch be- 
fore he could traverſe with ſecurity. Yelv. 213. Cre. 
Fac. 291. 8. C, Bins. 

In debt for rent, the plaintiff declared upon a leaſe 
made by a ſtranger, who after bargained and ſold the re- 
verſion to the | -x-o9p per indenturam debito modo irrotulat” 
in curia cancellarie; and after verdict for the plaintiff, 
judgment was arreſted, becauſe it was not alledged, that 
the inrolment was within fix months, nor ſecundum formam 
flatuti ; and debito mado wiil not help it, for it might be 
ſo at Common Law, Allen 19, Carter 221. Style 34. 
S. C. 

If a man makes a leaſe for years the roth of ay, and 
afterwards bargains and ſells his lands, and antedates the 
deed, by making it the 10th of April, and the inrolment 
i$ alſo as of that time, the leſſee is without remedy, for he 
cannot aver againlt the record. See Owen 138. 1 Leon. 
183. 2 Leon. 183. 2 Leon. 121. 3 Leon. 175. 

In pleading a bargain and ſale, the party ought reg - 
larly to aver payment of the money. 1 Leon, 170. vee 
Moor 504. 

Debt upon a leaſe for years, in which the plaintiff de- 
clared, that by indenture, bearing date the 27th of Nov, 
G. D. in conſideration of ſo much money, bargained and 
ſold the reverſion to him in fee, which indenture was 
enrolled ſuch a day, according to the ſtatute ; and becauſe 
he did not ſhew in what court it was inrelled, the plea was 
held ill ; for it is unreaſonable to put the leſſee to ſearch 
the courts at //:/tmin/ter, and the rolls of the clerks of 
the peace. Yelv. 313, 

'T he leffor made a leaſe for years, rendering rent, and 
afterwards he bargained and fold the reverſion to the 
plaintiff, who brought an action of debt for the rent, and 
averred, that the deed of bargain and ſale was inrolled 
within ſix months, according to the flatute; it appeared, 
that this deed bore date before the rent became due, but 
that it was actually due before the expiration bf the ſix 
months : it was objeCted againſt the declaration, that the 
plaintiff had not ſhewed, whether the deed was inrolled 
before or after the day the rent became due ; but adjudged, 
that it being ſet forth to be inrolled according to the ſta- 
tute, is well enough, but the bargainee is entitled to the 
rent before the inrolment of the deed. Latch 157. 

In ejeftment, the defendant pleaded a ſpecial bar, but 
it was inſufficient ; the plaintiff replied, and conveyed a 
title to his leflor by bargain and fale, acknowledged be- 
fore I. R. a Juſtice of the peace of the J/2/? Riding in 
Tork/hire, and before R. B. clerk of the peace there, which 
was inrolled within ſix months. Upon demurrer to this 
replication, it was objected, that it was ill, becauſe the 


plaintiff had not ſet forth, that the laads which were | 


conveyed did lie within the JYe/? Riding, &c. but ad- 
judged, though the ſtatute requires it to be acknowledged 
before a Juſtice of the peace of the county, yet it will ſerve 
before a Juftice of the peace of the /Ye/? Riding, if the 
lands lie there. + Hob, 128. 

In debt for rent, the plaintiff declared on a leaſe for 
years made by ZY. R. who by a certain indenture debits 
modo irrotulai?, in Chancery, did fell the reverſion to 
the plaintiff: upon nz debet pleaded, the plaintiff had a 
verdict ; but the judgment was arreſted, becauſe he did 
not ſet forth, that the inrolment was within /ix months, or 
ſecundum formam flatun ; it is true, he ſet forth, that it 
was debit) modo irrotulat”, but it might be at Common 
Law ; and the verdi& will not make a declaration good, 
which is uncertain in the very foundation of the action. 
Allen, 19. 


| 


| 


fideration of the ſum of, &c. to him in hand paid by 


ſhall and will warrant, and for ever defend by theſe preſents, 
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In replevin, the caſe upon the pleadings was, that th; 
defendant made a title under bargain and ſale, inrojje4 
within fix months, and the ſtatute of uſes, and ajq not 
ſhew that it was in conſideration of money ; but adjudgeq: 
that after a verdi#?, as this caſe was, it ſhail be Ws, 7 
that evidence was given at the trial of money paid. 
1 Vent, 108. | 


Form of a Bargain ard Sale of Lands, 
This Indenture, made the day and year, Ef. it; 


A. B. of, &c. of the one part, and C. D. off, &c, 
other part, pry That the ſaid A. B. for and 


Veen 
of the 
in Con- 
. 4 the ſaid 
C. D. the receipt whereof the ſaid A. B, doth berely «. 
knowledge, he the ſaid A. B. hath granted, bargained, 9:4 
fold, altened and confirmed, and by theſe preſents doth grant 
bargain, and ſell, alien and confirm unto the ſaid C. 1). bis 
heirs and aſſigns for ever, all that meſſuage or tenement, jj 
tuate, &c. and alſo all lands, ' trees, woods, underwaid; 
tithes, commons, common of paſture, profits, commodities, bs 
vantages, hereditaments, ways, waters, and appurterauy 
whatſoever, to the ſaid meſſuage or tenement, lands and tme. 
ments above mentioned, belonging or any wiſe appertaining ; 
and alſo the reverſion and rever/iins, remainder and remains 
ders, rents and ſervices ef the faid premiſſes, and of every 
part thereof; and all the eſtate, right, title, intereſt, clin, 
and demand whatſcever of him the ſaid A.B. of, in, ardt 
the ſaid meſſuage, tenement, and premiſſes, and every part 
thereof; To have and to hold the ſaid meſſuage or tenement, 
and all and ſingular the ſaid premiſſes above mentioned, and 
every part and parcel thereof, with the appurtenances, unts 
the Fxv C. D. his heirs and offigns, to the only proper uſe 
and behosf of the _ C. D. his heirs and affigns for ever: 

And the jaid A. B. for him and his heirs, the ſaid meſunge 
or tenement, and premiſſes, and every part thereof, again} 
him and his heirs, and againſt ail and every other perſon and 


perſons whatſcever, to the ſaid C. D. his heirs and aſſigns, 
1n witneſs, &c, 


The manner of Inrolling a Bargain and Sale, 


It is ta-be remembered, That the day, &c. thither in the 
fame term, before the Lord the King at Weſtminſter, came 
A. B. of, &c. in the county of M. gentleman, in his pri» 
per perſon, and brought here into the court of the ſaid Lird 
the now King, before the King himſeF at Weſtminſter, « 
ce' tain indenture, which he hath acknowledged to be bit 
deed ; and he deſired that that indenture in the court £ the 
Lord the now King, before the ſaid Lord the King at Weſt- 
minſter, might be of record inrolled ; and it is inrilled in 
form following, that 'is to ſay, This Indenture, made, &c. 
[And fo inroll it verbatim.] 


Afterwards is indorſed, on the back of the deed, 
Tnrolled in the court of the Lord the King, before the King 
himſelf at Weſtminſter, of the term of the Holy Trinity, 
&c, and in the firſt year 4 the reign of the Lord George tht 
Third, the now King of Great Britain, fc, 

Roll — 


There is a bargain and ſale of goods, for which ſee 
Contract, &c. 


Bargarer, Is an obſolete word, Ggniſying a ſhepherd 
from the French berger. Cowell, edit. 1727. 
Barghmaſter. See Berghmafter, | 
Barilla, or Saphoza, To what duties liable, 2. & 
M. ſeff. 2. c. 4. ſef. 46. | 
Barillus, (Barillum) A barrel. See Barrel. 
F Bark, Oaken bark not to be regrated, 1 Fac. 1: 6.2%. 
ef. 19. 
Penalty of ſelling oaks to be barked, xr Fac. I. & 2% 
ſet. 20. | 
Barkary. See Barcary, 
Barlep, See Com. | 
Baron, { Bars) Is a French word, and hath divers fiz- 
nifications here in England. Firſt, it is taken for nog 
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"i ty next to a viſcount. Braden, 
rin called barones, qua/t robur belli, In which 
ſpmfication It agrees with other nations, where baroni@ 
are as much as provinciee - lo that barons are ſuch as bave 
the government of provinces, as their fee holden of the 
King; ſome having greater, and others Jeſs authority 
within their territories. It is probable that formerly, mn 
this kingdom, all thoſe were called barons that had ſuch 
ſeigniories as we now Call courts baron ; as they are at this 
day called feigneurs in France, who have any manor or 

lordſhip : and ſoon after the Conqueſt, all ſuch came to 
- parliament, and fat as peers in the lords houſe. But 
| when by experience it appeared that the parliament was 
too much thronged by theſe barons, who were very nume- 
rous, it was in the reign of King Zohn ordained, that none 
but the: barones majores ſhould come to parliament, who, 
| for their extraordinary wiſdom, intereſt, or quality, ſhould 
be ſummoned by writ. After this, men obſerving the 
eſtate of nobility to be but caſual, and depending merely 
upon the King's will, they obtained of the King letters 
patent of this dignity to them and their heirs male, who 

were called barons by letters patent, or by creation, whoſe 
' poſterity are now. by inheritance thoſe barons that are 
called Lords of the parliament ; of which kind the King 
may createsat his pleaſure. Nevertheleſs, there are til 
barons by writ, as well as barons by letters patent ; and 
thoſe barons who were firſt by writ, may now alſo juſtly 
be called barons by preſcription, for that they and their 
anceſtors have continued barons beyond the memory of 
man. The calling up by writ is at this day ſeldom prac- 
tiſed, unleſs it be to ſummon the ſon of ſome lord to par- 
liament, in the life-time of his anceſtor ; for creation by 
letters patent is almoſt altogether in uſe. 2 [n/f. 48. The 
original of barons dy writ, Camden refers to King Hen. 3. 
and barons by letters patent, or creation, commenced 11 
R, 2. Camd. Brit. pag. 109. To theſe is added a third 
kind of barons, ealled barons by tenure, which are ſome of 
our ancient barons ; and likewiſe-the biſhops, who by vir- 
tue of baronies annexed to their biſhopricks, always had 
place in the Lords houſe of parliament, as barons by ſuc- 
ceſſion. Seager of Honour, /ib. 4. cap. 13. There are alſo 
barons by office ; as the Barons of the Exchequer, Barons of 
the Cinque Ports, &c. of which you may read under their 
proper heads. In aricient records, the word baron in- 
cluded all the nobility of England, becauſe regularly all 
noblemen were barons, though they had a higher dignity; 
and therefore the charter of King Ed. 1. which is an ex- 
poſition of what relates to barons in Magna Charta, con- 
cludes te/tibus archiepiſcopts, eþ:ſcopis, baronibus, &'c. And 
the great council of the nobility, when they conliſted, 
beſides earls and 3arons, of dukes, marquifſes, &c, were all 
comprehended under the name de la counceld de baronage. 
Glanv. cap. 4. Theſe barons have given them two en- 
ligns, to remind them of their duties ; firſt, a long robe of 
ſcarlet, in reſpe&t whereof they are accounted de magno 
Encualio regis, And ſecondly, they are girt with a ſword, 
that they ſhould ever be ready to defend their King and 
country, 2 1u//y 5. A baron 1s vir notabilis & principalis ; 
_ and the chief burgefſes of London were in former times 

barons, before there was a Lord Mayor, as appears by the 
ity ſeal, and their ancient charters. Henricus 3. Rex, 


CS. :atis nos conceſſiſſe & hac praſenti charta noſtra rag. + 
b 


baronibus n:/tr1s de civitate ny/tra London quod eligant jtbi 
| Mayer de fap/is fingul's annis, &c. Spelm. Glofſ. "The earl 
palatines and marches of England had anciently their ba- 
rons under them ; but no barons but thoſe who held imme- 
Uiately of the King were peers of the realm. It is cer- 
tain the King's tenants were called barons; as we may 
tind in Mat. Paris; and other writers : and in days of old; 
. all men were ſtyled barons; but this, I take it, was only 
a term in law, not a title of nobility. Cowell, See Spel- 
man's Glzar: p | 
Barons of the Erchequer. See title Erchequer. - 
, Darony, ( Baronia) I: that honour and territory which 


Fines title to a baron, comprehending not only the fees and 
and of. temporal 


Piritual Tevenves'and promotions; the other grew from the 
unty of our Engl; Kings, whereby they have baronzes and 


IB, I. cap. 8. 


barons, but of biſhops alſo; who have two| 
Bt 3 One as they are ſpiritual perſons, by reaſon of their 


| 


| 72, Cro, Car, 304. 
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lands added to their TURE livings and [oP PE The 


baronies belonging to biſhops are by ſome called regelia, be- 
cauſe ex ſola liberalitate regum eis olim cenceſſa, & a regibus in 
feudum tenentur. Blount. Barony, Bratton fays ([ib, 2. c. 34-) 
is a right indiviſible ; and therefore, if an inheritance be 
to be divided among coparceners, though ſome capital 
meſſuages may be divided, yet / capitale me/ſuagium fit 
caput comitatus« vel caput baronize, they may not be par- 
celled. In ſome caſes, a'barony may be aliened or intail- 
ed, and the honour paſs accordingly. In ancient. times, 
thirteen knights fees and a quarter made a tenure pr 
baroniam, which amounted to four hundred marks per 
annum, | | 

Baronet, (Baronettus) Is a dignity or degree, of ho- 
nour, which bath precedency before all knights, as knights 
of the Bath, knights bickelors; &c. except banerets, 
made ſub vexillis regits in exercitu regali in aperto bello, & 
iþſo rege perſonaliter preſente. This order of bartnets was 
inſtituted by King Fames the Firſt, in the year 1611, with 
ſuch precedency 2s aforeſaid, and other privileges, &c. 
Their number at firſt was but two hundred; but now 
they are without limitation : they are created by patent, 
with an habendum fibi & heredibus maſculis, &c. and their 
dignity on its firſt inſtitution, was a kind of purchaſed 
oopouny by men of great eſtates qualified for titles. Cowell, 
eait, 1727. 

Baron and feme, Are huſband and wife by our law ; 
and they are adjudged but one perſon. . Braden faith, Vir 
et uxor mor quaſi unica perſona ; quia cara una et ſanguis 
unus. Bradt. lib. 5. fo. 416. 


T1. Of the atts and agreements of the wife before marriage; 
where the huſhand is bound by them; and in what caſes ſuch 
atts are revoked, extinguiſhed, and made void by the mar- 
riage. 


2. Of the legality of the marriage 3 who are efleeined buſ- 
band and wife ; and of marriage contracts. | 
3- What eftate real and perſonal, of the wife, ſball ve/t 


in the huſband by the marriage ; and of the huſband's right to 
things accruing to the wife during the coverture, 


4. Where the hiſhand ſhall be charged with debts of the 
wife, contratied before and after marriage ; and of a wife 
who ts executris or adminiſtratrix, | 

5. What afts done by the huſband, br wife alone, or jorntly 
with the wife, will bind the wife ; and of her agreement or 
diſagreement to ſuch ads afier the death of the buhand. 

6. Where the huſband and wife muſt Join in bringing Ace 
tions ; Where they muſt be jointly ſued; and where a wiſe 


ſhall be confidered as a fem ſole. 


7. Of the phwer of the buſband over the perſon of his 
wife ; ber remedy for any injury done her by him; and of 
attions by the huſband for criminal converſation with his 
wife, 

8. Of crimes 
puniſhable, 

g. Of divorce, and the rffeits of it ; and of ſeparate main- 
tenance and pin-money, 7s WEN WDGES PHE 3 

10. Of ferviverſhip, and the effedts of it ; what things the 
huſband Wi have ofter the death of the wife, and what 
charge of the huſband ſhall bind the wife, hs 


and offences committed by the wife 3 and how 


1. Of the atts and agreements of the wife before mar- 
riagey where the huſband is bound by them; and in what 
baſe ſuch atts are revoked, extinguiſhed, atid made woid by 
the marriage. | | K | 


By the marriage the huſband and wife become one per- 
fori in law, and therefore ſuch an union works. an extin- 
guiſhment or revocation of ſeveral afts done by her before 
the marriage z and this not only for the benefit of the 
buſband, bit likewiſe of the wife, who, if ſhe were al- 
lowed at' her pleaſure Þ reſcind and, break through, or 
confirm ſeveral aQts; might be ſo far influenced by her 
huſband; as to do things greatly to her: diſadvantage. 
4 Co. bo. 5 Co. 10, Keke. 162. Co. Lit. 55. Hetl, 


3 


- 
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But in things which would be manifeſtly to the preju- 
dice of both huſband and wife, the law does not make 
her aQts void ; and therefore if a feme ſole makes a leaſe 
at will, or is leſſee at will, and afterwards marries, the 


marriage is no determination of her will, ſo as to make | 


the leaſe void ; but ſhe herſelf cannot without the con- 
ſent of her huſband determine the leaſe in either caſe. 
5 Co. 10. 

So where a warrant of attorney was given to confeſs a 
judgment to a feme ſole; and the court gave leave, not- 
withſtanding the marriage, to enter up judgment, for 
that the authority ſhall not be deemed to be revoked or 
countermanded, becauſe it is for the huſband's advan- 
tage; like a grant of a reverſion to a feme ſole, who 
marries before attornment, yet the tenant may attorn 
afterwards ; otherwiſe if a feme ſole gives a warrant of 


attorney, and marries, for that is to charge the buſband. 


1 Salk. 117. 


But if a feme ſole makes her will, and deviſes her land | 


to F, S. and afterwards marries him, and then dies ; yet 
F. $8. takes nothing by the will, becauſe the marriage 
was a revocation of it ; for as the law will not allow a 
woman under coverture to make a will, leſt ſhe ſhould 
be influenced by her huſband in the diſpoſition of her 
eſtate ; ſo for the ſame reaſon a will made by a feme ſole 
is countermanded by the marriage, leſt ſhe ſhould be 
influenced by her huſband (if it continued after the co- 
verture) to revoke it, or let it ſtand, as it beſt anſwered 
his intereft, 4 C'. 60. 

If A. on the one part, and B, and C. a feme ſole on 
the other part, ſubmit themſelves to the award of F. N. 
and after C. takes F. S. to huſband, and after the arbitrator, 
before any notice of the marriage, makes an award that 
B. and C. ſhall pay 3ol. to A. yet this ſhall not bind 7.8. 
and C. his wife, nor B. for the ſubmiſhon by the marriage 
of C. is revoked as to &. alfo, and this without any notice, 
1 Rol. Abr. 332. 

A. entered into a bond with his intended wife, condi- 
tioned to leave her at his death 1000 /. if ſhe ſurvived him, 
&c. A. died inteſtate, and the wife took out adminſtration 
to him ; in an aCtion of debt brought againſt her as admini- 
ſtratrix for rent incurred due in the life-time of her huſ- 
band, ſhe pleaded this bond, and that 250 /. only came to 
her hands, which ſhe retains in part of ſatisfaCtion, and that 
ſhe had not aſlets u/tra ; on demurrer the whole court held, 
that contracts and debts 7 preſenti, alſo ſuch as were con- 
tingent, and might happen during the coverture, were 
extinguiſhed by the marriage ; but two Judges in this caſe 
againſt Het Ch. Juſt held, that this bond with a condi- 
tion was like a promiſe or covenant before marriage, to 
leave the wife ſo much (which. were agreed to be good) 
and being to be paid n futuro, was not extinguiſhed by 
the marriage, but was in cu/todia legrs, to preſerve a right, 
and anſwer the intention of the parties; but Holt held, 
that the bond and condition were diſtinft, and that upon 
the execution of the bond there was a debt 7n preſents, 
which was extinguiſhed by the marriage ; but the defen- 
dant had judgment. 1 Salk. 325. 

A. man enters into a bond to his intended wiſe, condi- 
tioned to leave her 1Coo/. the huſband mortgages his 
eſtate, and died, not leaving perſonal aſlets to ditcharge 
the bond ; and it was decreed in equity that though the 
bond was void by law, being extinguiſhed by the mar- 
riage, yet it ſhould be made good in equity ; and that the 
wife might redeem and hold the land till ſhe was ſatisfied 
her debt. 2 Fer. 480. 

Alſo equity will fet aſide the intended wife's contraCts, 
though legally executed, when they appear to have been 
entercd into with an intent to deceive the huſband, and 
are in derogation of the rights of marriage ; as where a 
widow made a deed of ſettiement of her eſtate, and mar- 
ried a ſecond huſband, who was not privy to ſuch ſettle- 
ment ; and it appearing to the court, that it was in con- 
fidence of her having ſuch eftate that the huſband mar- 
ried her, the court ſet afide the deed as fraudulent ; fo 


where the intended wife, the day before her marriage, | 


entered privately into a recognizance to 
it was decreed to be delivered up, Sce 


”_ brother, and 
$1. 2PFern, 17. 


Chan. Rep. 79, 
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| But where a widow, before her marriage with a ſeeong 
huſband, aſſigned over the greatelt part of her eſtate to 
truſtees for children by her former huiband ; and though 
it was inſiſted that this was without the privity of the 
huſband, and done with a deſign to cheat him, yet the 
court thought, that a widow might thus provide for her 
children before ſhe put herſelf under the power of a huf. 
' band ; and it being proved that 80001. was thus ſettled 
and that the huſband had ſuppreſicd the deed, he was 's 
| creed to pay the whole money, without direCting any ac« 
count. 1 Vern 408. | | 

The plaintiff's wife beſcre marriage corvyed away hyy 
eflate to the defendant, being ker ſon, and aſter the de. 
fendant conveyed the ſame to his children, being infants 
becauſe (as the court conceived) it was paſſed without any 
conſideration, it was decreed for the plainti(F againit 
the defendant and the infants, in 32 & 33 E!iz. Th, 162, 

A widow having an eſtate deviſed to her for four hun« 
dred years by her former huſband, and being about to 
| marry Sir P. N. ſhe made a ſettlement thereof, in order t 
prevent fuch after-huſbant from having the ſame ; and Sir 

. N. having intimation that ſhe intended to make ſuch 
ſettlement, but now knowing of its being made, broke v 
the treaty of marriage, which was after wards brou £/1 on again 
by ſome friends of the widow, and Sir P. accordingly mars 
ried her upon hopes and in conhdence of having the ins 
tereſt the had in the ſaid eſtate, and without which he 
would not have married her ; the court decreed the ſaid 
' deed to be abſolutely ſet aſide, and no ule to be made 
thereof againſt Sir P, N. or any claiming under him, 
2 Chan. Rep 8r. 

A rec:gn12ance entered into by the wife the day before was 
ſet aſide, and a perpetual injunction granted, thovgh one 
witneſs depoſed the huſband's conſent to the drawing it, 
but that witneſs had an afſignmeut of it to himſelf, 2 Cha, 
Rep. 79 

It was clearly held per cr. and admittyd by both par« 
ties, that if a feme, with the privity «f te huſvantd, before 
marriage conveys a term for years in truſt for herſelf, that 
1s clearly out of the huſband's power, and he can neither 
diſpoſe of nor releaſe the interett of the wife ; and if the 
feme ſhould join in the grant it would not amend the caſe, 
But the court ſeemed to incline, that if a ſeme does fe- 
cretly, without the knowledoe of her huſtand, before mar- 
riage, convey a term for years in truſt jor hericit, that 
this ſhall be in the power of the huſband, fo as he may 
either grant or releaſe the interett of the wite, 2 PFreams 
Rep. 29. Sat 

MM. a feme profſiffed of a long term, being alt to marry 
A. who was mdebted to J. S. 4201. by cereement of A. and 
J. S. makes a leaſe to ]. S. for ten years to (ſecure the 
400 1. the land being reckoned 80 /. a year, and then ty 
indenture fialsd in the preſen:e of A. (the intended hut: 
band) affrgns the reſidue: of the term in truſt 19 be at her 
dijpojal, whether fele or covert, (but there were 9 other 
words whereby te exclude the huſband) and brovght in mo- 
ney, &c. to the value of 6co1. after marriage othcr Cre» 
ditors of 4 got judgment againft him, and on a ff. /@ 
the ſheriff ſo!d the reſidue of the term ; and on a bill in 
Chancery it was decreed for the vendces againit the trule 
tees of AZ. becaule the like point had been decreed fom 
dir Edward Turner's caſe; the Lord Chancellor hojding it 
not fit a decree ſhould be one way in parliament and at | 
other way in Chancery, but declared it againit his own 
opinion, becaufe widows in moſt caſes cannot otherw!'e 
' provide for themſelves ; and the huſband in this caſe for- 
ſook his wife, and refuſed reconciliation, and allowed her 
nothing, &c. yet deereed ut ſupra. 2 Chen. Ca. 73. 

A woman being married agreed with her huſband, 724t 
ſhe ſhauld have power to af? as a fome ſole netwill/tanding 
that marriage ; the huſband die!, and fhe marriet Gnotler 
huſband who was net-privy to the /otthement on the former 
marr age. It was decreed, that the ſecond huſband (houl 
not be bound by that fettlement on the former marnage- 
2 Vern. 17, 18. | 

In detinue by feme it is a good plea, that after the 
bailment ſhe married the bailee ; for by this the bailment 
is diſcharged ; per Fine: x Ch. ]. and he ought to declare 
| upon a trover. By. Barre, ft. 13. 


—_———_—_—_——__ 
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A. makes an obligation to B. to the uſe of C.—4. 


it: A. B. and C. being, at the time of ſea'ing it, 
pe Sort A. puts the obligation ints the hands of C. and 
ſays, th1s will ſerve ; this is a good delivery ; and though 
C. afterwards marries A. yet the obligation remains, and is 
Aeither extinguiſhed or ſuſpended, Adjudged and af- 
firmed in error. TJenk. 221. | 

In debt on a bond for performance of covenants in an 
indenture made by the baron before marriage, 70 pay lega- 
ties by the feme in a will made by her before marriage ; though 
jt was objeQted, that the marriage continued till her death, 
the will and deviſe was void ; but adjudged for the plain- 
tiff ; for though it was not a will to all intents, yet it re- 
ferred to that which did bear the name of a will, and 
though it was not a will in facto, it is not material, Cro. 
E. 27. pl. 9. | 

A. promiſed M. a feme ſole, that if ſhe would marry 
him, he would leave ber worth 1001. Hobart Ch. J. ſaid, 
that the promiſe is extingiuſhed by the marriage ; but 
Winch and Hutton J. e contra ; for that the law will not 
work a releaſe contrary to the intent of the parties, and 
that the marriage which was the cauſe, does not deſtroy 
that which itſelf creates. Zutt. 17, 18. 

A feme ſole poſſeſſed of a term, conveyed the ſame over 
in truſt for her, and covenanted with J. 5. whom fhe did 
intend to marry, that he ſhould not meddle with it, and for 
that purpoſe took a bond of him ; they intermarried ; he 
may intermeddle with it, but he ſhall not have it, and 
by equity he cannot aſlign it, by reaſon of the covenant 
before marriage. Mar. 88. pl. 141. | 

A. intending to marry ſuch a woman. covenanted, 
that if ſhe would marry him, and ſhould ſurvive, he w:uld 
give 3001. to her next of kin, and gave a bond to 2 third 
perſon ſor the performance of this covenant. In debt for 
this 3007. it was argued, that though this was a future 
covenant, which could not be broken in the life-time of 
the parties, yet it might be releaſed ; and if ſo, then the 


mariiage was a releaſe in law, and fo the debt extinct ; 


but the court inclined the judgment ought to be for the 
plantif, and ruled it to be moved at another time. 
2 Sid. 58, 

A. before marriage with f. agrees with f, by deed 
in writing, that ſhe, or ſuch as ſhe ſhould appoint ſhould, 
during the coverture, receive and diſpoſe of the rents of 
her jouinture, by a former huſband, as ſhe pleaſed. Per 
aur. 'The aforeſaid agreement with the feme herſelf before 
marriage, was by the marriage extinguiſhed, Chan. Ca. 
21. | 

'The baron before marriage articled with the feme to 
make a ſettlement of certain lands, before the marriage ſhould 
be folemnize4; but they intermarried before the ſettlement. 
Then the baron died ; and on a bill by the widow for 
an execution of the articles, it was decreed againſt the 
heir at law of the baron z3 who objected, that marrying 
before the execution fof the ſettlement was a waiver 
of the articles, and the benefit of them ; and ſhe being 
the only party with whom they were made, her marriage 
with the other party before performance was a releaſe 
in law. 2 Vent. 343- 

Huſband covenants with his intended wife, that ſhe 
ſhould have power to diſpoſe of 3001. of her eſtate, not- 
withſtanding the. intermarriage ; whether this covenant is 
diſcharged by the marriage ? The court inclined to diſmiſs 
the bill brought by the huſband for the money ; but it 
Was argued, that the wife conſented, and ſo put off for 
ber to come and fignify her conſent-in court. Fern. 408. 

Lands limited to A. in truſl fer a feme covert, and that 
#. ſhould receive the rent, and apply them as the 
feme, whether ſole or covert, ſ6ould appoint. Per cur, 
his is only a zru/?, and not an uſe executed by the ita- 
tute. Fern, 415. 

Settlement by the feme before marriage, for her ſeparate 
uſe, wiihout the previty of the baron. Lord Chancellor 
decreed, that the huſband ſhould bave the poſleflion of the 
elfate, and that the truſtees ſhould make a conveyance 
of the lands to the Six Clerks, that it might be ſubjeCt to 
the order of the court. 2 Vern. 17. 

A ſeme ſole, being executrix and refiduary legatee of 


F. S. lends 1001. '\t2 A. and B. for which ſhe tukes a note | 


Vor., T- Noe 29, 


| 


| in her own name, 
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me, and a bond in a truflee's name, and after- 
wards marries B, one of the obligors; B, dies: On 4 
bill againſt . he inſiſted, that the marriage with B. was 
an extinguiſhment of the bond, as well as if if had been 
_ in her own name; fed non allocatur. 2 ern. 

Debt on bond for performance of covenants, in certain 
articles made between the defendant and his wife before 
marriage, (viz. that the man ſhould bring 501. and the 
woman 25 |. into a flock, into the hands of a third perſon, to 
be ſo and jo diſpoſed of.) It was argued, that the promiſe 
was ſuſpended, and conſequently extinguiſhed by the mar= 
riage. But per Holt Ch. J. Though the articles are ſuſ- 
pended by the marriage, yet it was the intent of the par- 
ties, that the things ſhould be performed though the arti- 
cles are gone ; and the bond is not void, being made to a 
third perſon 3 and Eyres J. cited 1 In/t. 206. and they 
ſaid the money was to be brought in preſently ; ſo that 
though the marriage had been a releaſe, yet they ſhould 
p.cad performance to that time, Judgment for the plain- 
tiff, unleſs cauſe. Comb, 242. 


Upon a treaty of marriage the man pave a ond to the 
woman, conditioned that if be did permit her to diſpoſe of 
1Co0l, then the bond ſhould be weid. Afterwards the mar= 
rige took effeCt, ſo that the bond became woid, yet this was 
held to be a goed agreement ; and the court decreed, that 
the huſband thould.give bond to truſtees with the ſame 
condition ; it was held, that a bill may be exhibited by 
her prochein amy ; or if truſtees exhibit a bill for or on 
her behalf, it is good either way. 2 Freem. Rep. 205. 
Bond by @ man to a woman beſore intermarriage, that 
in caſe they intermarried, and the wife ſurvived, and the 
huijband left her 1000. then to be void. Per Holt Ch. J: 
the bond is extinguiſhed by the marriage. Per Gould 
and Turton J. It is only ſuſpended, becauſe it would 
ſubvert the marriage agreement ; and the rather, becauſe 
it was not payable during the coverture, but it was a debt 
on contingency ; ſo that if the wife dum ſola had releaſed 
all demands, the debts had not been extinguiſhed, 1 Sal. 
325- 


2. Of the legality of the marriage; who are eſteemed 
huſband and wife ; and of marriage contra@s. 

Marriage is a compa between a man and a woman, 
for the procreation and education of children, which is 
to continue during both their lives; and it may be cele- 
brated in a private houſe as well as in a church; for it 
being an exchange of mutual vows in the preſence of God, 
if all other circumſtances are complied with, it cannot be 
ſuppoſed that God is leſs preſent at theſe marriages than 
thoſe made in the church. 1 New Abr. 283, 1 Rol. Abr. 
341, 359. 1 Sid. 64. Perk. 306. PF.N.B. 150. | 

Before the time of pope [nnecent the 1 hird, there was no 
ſolemnization of marriage in the church ; but the man 
came to the houſe where the woman inhabited, and led her 
home to his own houſe, which was all the ceremony then _ 
uſed. Aer 170, Per Goldinghim, DoCtor of the Civil 
Law, arguend). Be 
The age of conſent to marriage in an infant male is 
ſourteen, and in a female twelve; but they may marry 
before ; and if they agree to them when they attain theſe 
ages, the marriage is good 3 but they cannot diſagree be- 
fore then ; alſo if one of them be above the age of con- 
ſent, and the other under ſuch age, the perty fo above the 
age may as well diſagree as the other ; for both muſt be 
bound or neither. Co. Lit. 32, 78, 79. 2 Infl. 434. 
3 Inſt. 88, 89. 6 Co. 22, 7 Co.43. 1 Rel. Abr, 340. 

By the ſtatute 32 Hen. 8. cap. 38. it is enacted, 
& That no reſervation or prohihition (God's law excepted) 
ſhall trouble or impeach any marriage without the Levi- 
tical degrees, and that no perſon, of what eſtate, degree or 
condition ſoever he be, ſhall be admitted in any of the 
ſpiritual courts within the King's realm, or any his 
Grace's other lands and dominions, to any procels, pica or 
allegation contrary to the ſtatute.” For the expoſition of 
this ſtatute, ſee Co. Lit. 24. a. 2 Injt. 684. See 25 
Hen, 8. c. 22. 28 Hen, 8. c. 7. 28 Hen. 8. «. 16. 
Before which the eccleſiaſtical courts had the ſole juriſ- 
diction of matrimonial cauſes. See 13 £4. 1. the ſtat. 

| 4 R Circumſpette 
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Commbene agatis. Hob. 181. Co. Lit. 235. 2 Infl. 
633, 684. See YVaugh. 214. But if a man marries his 
couſin within the degrees, or his mother or ſiſter, they 
continue huſband and wife till a ſentence of divorce be 
pronounced. 1 Rol. Abr. 340, 357. 

In a prohibition to the confiſtory court of Yo 4, for 
proceeding againſt a perſon for inceſt who. married the 
relict and widow of his great uncle, it was agreed by all 
the Judges at Serjeants-[nn, that the prohibition ſhould 
ſtand, and the following points were reſolved ; firſt, that 
by the ſtat. 32 Hen. 8. cap. 38. no marriage without the 
Levitical degrees is unlawful upon the account of con- 
ſanguinity nor affinity, nor for that reaſon can be proceeded 
ou by the eccleſiaſtical court ; and though the words 
of the ſtatute are, that no prohibition (God's law excepted) 
ſhall impeach ſuch marriages, yet the reſervation for God's 
law was not intended to leave marriages at large to the 
determination of the eccleſiaſtical courts, as they were 
before ; for then the Levitical degrees need never have 
been ſpoken of, and then indeed the ſtatute would have 
been of no ſignification ; the proper meaning therefore of 
theſe words (God's /aw excepted) muſt be this ; that the 
ſtatute did not intend to reſtrain the egclefaſtical courts 
from divorces upon other accounts; as upon the account 
of inſufficiency, adultery, precontraCt, &c. ſo that the 
lawfulneſs of marriage is hereby determined, but not as 
to other cauſes. Secondly, I hat this marriage with the 
uncle's wife, was a martiage without the Levitical degrees, 
and therefore lawful, 2 Yent. g. Harriſon and wife 
againſt Dr. Burwell, 

Marriage is to be folemnized in face ecclefie ; and 
therefore a private contraCt without the prieſt's blefling 
will make no marriage. 1 Rol. Abr. 357. Moor 169. 

A. and B. being Sabbatarians, were married by one in 
their own way, who uſed the form of the Common 
Prayer except the ring, but was a mere layman ; the wife 
dying, the huſband took out adminiſtration to her, but 
upon the application of her ſiſter, the letters of admini- 
{tration were repealed, and the ſentence of repeal affirmed 
| by the delegates ; for the huſband demanding a right due 
to him as huſband, muſt bring himſelf within the rules 
preſcribed by that juriſdiftion to whom he applies ; alſo 
the conſtant form of pleading marriage is, that it was 
per preſbyterum ſacris ordinibus conſlitutum ; and an aCt of 
parliament was made, confirming the marriages contracted 
during the ufurpation. 1 Salk. 119, Hejdon and Gould. 
Dee 2 Salk, 438. ſeeras: cont. | x 

If 4. contracts himſelf to B and after marries C. and 
B. ſues A. upon this contract in the ſpiritual court, and 
there ſentence is given that A. ſhall marry and cohabit 
with B. which he does accordingly, they are baron and 
feme, without any divorce between 4. and C. for the 
marriage of A. and C. was a mere nullity. Afr 169. 
| 4 Co. 29..8. C. 1 Sid. 13. 8. C, cited and denied by 

7 wiſden. If a woman maketh a contratt of matrimony 
with 7. S. and then marrieth with F. D. who is ſeized 
of lands and dieth, ſhe ſhall have dower of his lands, be- 
cauſe ſuch marriage was not void, but voidable only by 
reaſon of the pre-contratt. Moor 226. Perk. 34. 

A. contra&s per verba de preſenti with B. and hath 
iNue by her, and after marries C in facie eccle/ie, B. re- 
covers A. for her huſband by ſentence of the ordinary, 
and for not performing the ſentence A. is excommuni- 
, cated, and aſter enfeofts D. and then marries B. in facie 
ecclefie, and dies, and fhe brought dower againt D. and 
recovered, becauſe the feoffment was per fraudem, between 
the ſentence and folemn marriage ; but this was reverſed 
coram rege & conclio, quia predit A. non fuit ſeiſutus 
during the eſpouſals between him and B. -1 New Abr. 
234. But as to the legality of marriage to intitle a 
woman to dower, and how the biſhop muſt certify upon 
an iſlue ne wnques accouple in loyal matrimonie, fee Bro. 
54+ Co, Lit. 33. a. Dyer 313. 9 Co. 19. Cre. Car. 

'G 
—_—_ contract pry verba de preſents ; as I marry you, you 
and Þ are mgn and wife, &c. is by the Civil Law eſteemed 
zþſum matrimonium ; tor ſuch contraQts the ſpiritual courts 
will compel them to celebrate in facie eccleſig, Swinb. 


of Eſpouſals 74. 2 Salk. 438. 
J | 


e 
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A contraCt in futuro, as 7 wil! marry you,, &c. may he 

inforced in the ſpiritual court z but ſuch contract either 


party may releaſe; alſo if either party marry another 
perſon, the ſpiritual court can give no remedy ; for {uch 


ſecond marriage diſſolves the contratt. 1 New Abr, 284, 
For the words which make a_ contract in pre/enti, or in 
future, ſee Swinb. ſe. 10 & 11. But in thele caſcs the 
temporal courts have given a remedy by aCtion, for the 
breach of promiſe. Cro, Eliz. 79. Carter 273. In an 
aCtion againſt huſband and wife, the plaintiff declared 
that he promiſed to marry the defendant's wife whilſt 
ſole, and that ſhe the ſame time promiſed to take him for 
her huſband, and averred that he tendered himſclf, and 
that ſhe refuſed, &c. It was objeCted, that marriage was 
no advancement to a man, though it was to a woman 
alſo that no time was laid when this agreement was to b- 
executed ; but the court over-ruled both the objeC'cr:, 
Carth. 467. Harriſon v. Cage et us, 1 Salk. 24. 6... 
See 2 Salk. 437, 438. If a man and an infant ut the 
age of fifteen, promiſe to intermarry, and the man rcſaſes, 
and after marries another, ſhe may, notwitkflanding her 
infancy, maintain an action; for this is a contra 
which ſhe may at theſe years enter into, being for her 
advantage ; and though it may be voidable as to her, yet 
is good againſt the man, who mult be preſumed to have 
aCted with as much caution as if he had contracted with 
a perſon of full age. Trin. 5 Ges. 2. adjudged between 
Hilt and Ward. Note; By the ſtatute of frauds and 
perjuries, theſe contrafts mult be reduced into writing, 

If a man takes A.S, to wife, per dureſs, though the 
marriage be ſolemnized #n facie eccle/i, yet it is merely 
void ; and they are not baron and feme, becauſe there is 
not any conſent ; and it cannot be a marriage without 
conſent. 1 Kol. Abr. 340. 

Stat. 32 Hen. 8. cap. 38. ſet. 2. All ſuch mariages 
as within the church of Zng/and ſhall be contracted de- 
tween lawful perſons (as al! perſons be lawful that be not 
prohibited by God's law to marty) being contracted aud 
{olemnized in the face of the church, and conſummate 
with bodily knowledge and fruit of children, ſhall be laws 
ful and indiffvluble, notwithſtanding any diſpenſation, 
preſcription or other thing. And no reſervation or pro+ 
hibition (God's law excepted) ſhall impeach any marriage 
without the Levitical degrees. And no perſon ſhall be 
admitted in the ſpiritual courts to any proceſs coutrary to 
this aCt. | 

* $0 much of this att as is not replealed by 2 & 3 Edw. 6. 
cap. 23. zs revived by 1 Eliz. cap. 1. | | 

Stat. 2 & 3 Edw. 6. cap. 23. ſet. 2. As conc?in.g 
precontracts, the ſtatute 32 Hen. 8. cap. 38. ſhall be - 
pealed, and reduced to the ſtate of the King's eccleſiaſtical 
laws. 

Stat. 1 Fac. 1. cap. 11. ſe, 1. If any perſon married 
do marry any -perſon, the former huſband or wife being 
living, ſuch offence ſhall be felony, and the perſon ot- 
fending ſhall ſuffer death ; and the parties offending (hall 
receive like trial and execution in ſuch county where ſuch | 
perſons ſhall be apprehended, as if the offence had been 
committed in ſuch county. 

Ser. 2. This a&t ſhall not extend to any perſen, 
whoſe huſband or wife ſhall be continually remaining be- 
| yond the ſeas ſeven years together ; or whoſe huſband 0f 
wife ſhall abſent him or herſelf ſeven years together within 
his Majeſty's dominions, the one of them not know!lg 
the other to be living all that time. | 

Sef. 3. This a&t ſhall not extend to perſons that ſhall 
be divorced by any ſentence in the eccleftaftical court, 9 
| where the former marriage ſhall be by ſentence in the 
eccleſiaſtical court declared void ; nor to any perſons for 
any former marriage to be had within age of conlent- 

S:&. 4. No attainder for this offence ſhall work corrup” 
tion of blood, loſs of dower, or difinheriſon of hers: p 
. Stat. 6 & 7 Will. 3. cap. b. ſe. 52. No perſon ſha 


— 


be married at any place pretending to be exempt _ 
the viſitation of the biſhop, without a licence, except t"* 
banns be publiſhed and certified ; and every parſon, 109 
and curate, who ſhall marry any perſons contrary t9 tf 
meaning hereof, ſhall forfeit 100 /. to 
of his Majeſty's courts of record ;. one moiety t9 


be recovered 1n anf 
| the King 
and 
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3nd the other moiety to the informer ; and ſhall for the 
fecond offence be ſuſpended ab officto ef beneficio for three 
prot n & 8 Will 3. cap. 35. ſet. 2. Every parſon, 
vicar, or curate, who ſhall marry any perſons without 
publication of banns, or without licences, ſhall forfeit 
_ 3. Every parſon, vicar, or curate, who ſhall 'ſub- 
titute, or knowingly permity any other miniſter to marry 
rſons in any church or chapel to ſuch parſon, &c. 

any pe FOE vos "Tx <3" 

belonging, without publication of banns or licences, ſhall 
forfeit 100/. to be recovered in any of his Majeſty's courts 
of record ; one moiety to his Majeſty, and the other 
moiety to him who ſhall ſue for the ſame. 
$28. 4. Every man married without licerice, or publi- 
cation of banns, ſhall forfeit 10/7. to be recovered with 
coſts as aforeſaid, by any perſon who ſhall ſue for the 
fame ; and every ſexton or pariſh- clerk, who ſhall know- 
ingly aſſiſt at ſuch marriages, ſhall forfeit 5 /. to be reco- 

vered with coſts as aforeſaid by any perſon who ſhall ſue. 

Stat. 10 Ann. cap. 19. fe. 176. Every parſon, vicar, 
or curate, or other perſon in holy orders, who ſhall marry 
any perſon without publication of banns, or without Ii- 
cence from the proper ordinary, ſhall forfeit 1001. to be 
recovered with coſts in any of her Majeſty's courts of 
record at Weſiminſ/ter , one moiety to the Queen, and the 
other moiety to him who ſhall ſue for the ſame; and if 
ſuch offender be a priſoner in any priſon (other "than a 
county gaol) and ſhall be convicted of ſuch offence by ac- 
tion or information, upon oath made of fuch impriſon- 
ment before any Judge of her Majeſty's courts of record 
at V:/iminfler, and upon producing a copy of the record 
of ſuch conviction, proved upon oath, the Judge is re- 
quired to grant his warrant to the keeper of the gaol 
where ſuch offender is a priſoner, to remove ſuch offen- 
der to the gaol of the county; and if any gaoler ſhall 
knowingly permit any marriage to be folemnized in his 
priſon before publication of banns, or licence obtained, he 

ſhall forfeit 100 /. as aforeſaid, _ 
$28. 177. Saving to all archbiſhops, biſhops, and other 
ordinaries, &c. all eccleſiaſtical juriſdictions. 

Se. 178. The faid provifion for marciages ſhall not 
extend to Scotland. 

Stat. 26 Gez. 2. cap. 23. ſef?. 1. All banns of matri- 
mony ſhall be publiſhed in an audible manner in the pa- 
riſh-church, or in ſome public chapel, in which.banns of 
matrimony have been uſually publiſhed, belonging to ſuch 
pariſh or chapelry wherein the perſons to be married 
dwell; according to the form preſcribed by the rubrick pre- 
fixed to the office of matrimony in the book of Common 
Prayer; upon three Sundays preceding the ſolemnization of 
marriage, during the time morning ſervice (or of even- 
ing ſervice, if there be no morning ſervice in ſuch church 
or chapel upon any of thoſe Sundays) immediately after 
the ſecond leſſon : and when the perſons to be mar- 
ned dwell in divers pariſhes or chapelries, the banns 
{ball be publiſhed in the church or chapel whete each of 
them dwell ; and where both or either of the perſons to 
' be married dwell in any extra-parochial place, hevieg no 

church or chapel wherein banns have been uſually pub- 
liſhed, then the banns ſhall be publiſhed in the pariſh- 
church or chapel belonging to ſome pariſh or chape!ry ad- 
Joming to ſuch extra- parochial place; and where banns ſhall 
be publiſhed in any church or chapel belonging to any pa- 
riſh a4joining to fuch- extra-parochial place, the parlon, 
car, mmilter, or curate publiſhing ſuch banns, ſhall un- 
der ais hand certify the publication thereof in ſuch man« 
ner 25 if either of the perſons to be married dwelt in ſuch 
a<joining pariſh; and all other rules preſcribed by the 
faid rubrick, concerning the publication of banns and the 
folemnization of matrimony, not hereby altered, ſhall be 
obſerved. And in all caſes where banns ſhall have been 
publiſhed, the marriage ſhall be folemnized in one of the 
pariſh churches or chapels where ſuch banns have been 


publiſhed. | 

Do 2. No parſon, vicar, miniſter, or. curate, ſhall 

Bay to publiſh banns of matrimony between any 
Sy 


unleſs the perſons to be married ſhall, ſeven days 
oe the time required for the firſt publication of ſuch 
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baits, cauſe to be delivered to ſuch parſon, t&c. a fiotics 
m writing of their Chriſtian and ſurnames, . and of theit 
reſpeQtive abodes within ſuch pariſh, chapelry, or extra- 
parochial place, and of the time during which they have 
dwelt in ſuch houſes refpeRively. bays 

See7, 3. No parſon, &c, ſolemnizing matriages be- 
tween perſons, both or one of whom ſhall be under the 
age of twenty-one years, after batins publiſhed, ſhall be 
puniſhable by eccleſiaſtical cenſures fot ſolemnizing ſuch 
marriages without conſent of parents or guardians, whoſe 
conſent is required by law, unleſs ſuch parſon, &c. have 
notice of the diffent of ſuch parents or guardians. ' And in 
caſe ſuch parents or guardians, oe one of them, publicly 
cauſe to be declared; in the church or chapel where the 
banns ſhall be ſo publiſhed, at the time of ſuch publica- 
tion, their difſent to ſuch marriage, ſuch publication of 
banns ſhall be void. t 

5-2. 4. No licence of marriage ſhall be granted by any 
perſon having authority to grant ſuch licences, to ſfolem- 
nize any marriage in any other church or chapel, than in 
the pariſh-church or public chapel belonging to the pa- 
riſh or chapelry, within which the uſual place of abode 
of one of the perſons to be married ſhall have been for 
four weeks, immediately beſore the granting of ſuch li- 
cence z or where both or either of the parties.to be mar- 
ried dwell in an extra-parochaal place, having no church or 
chapel wherein banns have been uſually publiſhed, then 
in the pariſh-church or chapel belonging to ſome pariſh or 
chapelry idjoming to ſuch extra-parochial place. 

Sef?, 5. All pariſhes where there ſhall be no pariſh- 
church or chapel, or none wherein divine ſervice ſhall be 
uſually celebrated every Sunday, may be deemed extra- 
parochial places for the purpoſes of this aft. | 

Sef. 6. Nothing herein contained ſhall deprive the 
archbiſhop of Canterbury, and his officers, of the right 
which hath hitherto been uſed in virtue of 25 Hen. 8; 
cap. 21. of granting ſpecial licences to marry at any con- 
venient time or place. 

Sef2. 7. No ſurrogate deputed by any eccleſiaſtical 
Judge, who hath power to grant licences of marriage, 
ſhall grant any ſuch licence before he hath taken an 
oath before the ſaid Judge faithfully to execute his office 
according to Jaw, to the beſt of his knowledge, and hath 
given ſecurity by his bond in the ſum of 1007. to the 
biſhop of the dioceſe, for the faithful execution of his 
office. 

Set. 8, If any parſon ſhall folemnize matrimony in 
any other place than a church or public chapel, where 
banns have been uſually publiſhed, unleſs by ſpecial licence 
from the Archbiſhop of Cantrbury ; or ſhall folemnize 
matrimony without publication of banns, unleſs licence of 
marriage be firſt obtained from ſome perfon having au- 
thority to grant the ſame; every perſon mEuny ſo of- 
fending, and convicted, ſhall be adjudged guilty of felonys 
and- be tranſported to ſome of his Majetty's plantations 
in America for ſourteen years, according to the laws for 
tranſportation of felons. And all marriages folemnized in 
any other places than a church or public chapel, unlefs by 
ſpecial licence as aforeſaid, or without publication of 
banns, or licence of marriage from a perſon having autho- 
rity to grant the ſame, ſhall be void. | 

$28. 9. All proſecutions for ſuch felony ſhall be com- 
menced within three years after the offence committed. 

$24. 10. After the ſolemnization of any marriage un- 
der a publication of banns, it ſhall not be neceſſary, in ſup- 
port of ſuch marriage, to give any proof of the dwelling. 
of the parties in the reſpeQive pariſhes or chapelries where- 
in the banns are publiſhed ; or where the marriage is by 
licence, it ſhall not be necefſary to give any proof that the 
uſual place of abode of one of the parties, for four weeks 
as aforeſaid, was in the pariſh church or chapelry where 
the marrizge was ſolemriized 3 nor ſhall! any evidence in 
either of the ſaid caſes be received to prove the contrary 
in any ſuit touching the validity of iuch marriage. 

$22. 11. All marriages folemnized by licence, where 
either of the parties, not being a widower or widow, 
ſhall be under the age of twenty-one years, which ſþall be 
had without the conſent of the father of ſach of the pat- 


ties ſo under ate, if living, or if dead, of the guardians X 
| : bees. tne 
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the perſon of the party-ſo under age, or one of them ; and 
in caſe there be no ſuch guardian, then of the mother, if 
living and unmarried; and if there be no mother living 
and unmarried, then of a guardian of the perſon appointeu 
by the court of Chancery, ſhall be void. 

Sef?, 12. In caſe any ſuch guardian or mother, or any |} 
of them, whoſe conſent is made neceflary, ſhall be non 
compos ments, or beyond the ſeas, or. ſhall refuſe their 
conſent to the marriage, it ſhall be lawſul for any perſon 
deſirous of marrying, in any of the before mentioned 
caſes, to apply by petition to the Lord Chancellor, who 
is hereby empowered to proceed upon ſnch petition in a 
ſummary way; and in caſe the marriage propoſed appear 
proper, the Lord Chancellor ſhall judicially declare the 
fame to be ſo by an order of court, and ſuch order ſhall 
be deemed as good as if the guardian or mother of t 
perfon fo petitioning had conſented to ſuch marriage. 

Sef. 13. In no caſe hall any ſuit or proceeding be had 
m any eccleſiaſtical court, to compel a celebration of any 
marriage im face eccl;/iz, by reaſon of any contrat of 
matrimony, whether per verba de preſenti, or per verba de 
futuro, entered into after the 25th of March, 1754. 

Se. 14. The churchwardens and chapelwardens of 
every pariſh or chapelry ſhall provide books of vellum, 
or durable paper, in which all marriages reſpectively, 
there publiſhed or folemnized, ſhall be regiſtered : and 
every page thereof ſhall be marked at the top with the 
number of ſuch page, beginning at the ſecond leaf with 
number one; and every leaf or page ſo numbered ſhall 
be ruled with lines at proper and equal diſtances : and all 
banns and marriages publiſhed or celebrated in any church 
or chapel, or within any ſuch pariſh or chapelry, ſhall 
be regiſtered, printed or written upon, or as near as may | 
be, to ſuch ruled lines ; and ſhall be ſigned by the parſon, 
vicar, miniſter, or curate, or by ſome other perſon in his 
preſence, and by his direCtion : and ſuch entries ſhall be 
made on cr near ſuch lines in ſucceſſive order, where the 
paper is not damaged or decayed, until a new book ſhall 
be neceſſary; and then the direCtions aforeſaid ſhall be 
obſerved in every fuch new book. And all books pro- 
vided as aforeſaid, ſhall belong to every ſuch pariſh or 
chapelry reſpectively, and ſhall be carefully preſerved for 


, 


| 
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or counterfeited regiſter, or a copy thereof, or any ſach 
falſe, &c. licence of marriage, knowing ſuch regiſter of 
licence of marriage reſpeCtively to be falſe, &c, or if an 
perſon ſhall wilfully deſtroy, or canſe to be deſiroyed, any 
regiſter-book of marriages, or any part of ſuch regiſter. 
book, with intent to avoid any marriage, or to ſubje& 
any perſon to any of the penalties of this aCt; every per. 
{on ſo offending, and being convied, ſhall be adjudged 
gui:ty of felony, and ſhall ſuffer death. 

Set. 17. This aft ſhall not extend to the marriages of 
any of the royal family. 

2.18. Nothing in this aCt ſhall extend to Scotland, 
nor to any marriages amongſt Quakers, or among per. 
ſons profelling the Few! religion, where both the partieg 
to ſuch marriage ſhall be Quakers, or perſons profeſſing 


the Few! religion; nor to any marriage ſolemnized he. 
yond the ſeas, 


Py 


. I hat ejiate, real and perſonal, of the wife, ſtall 
al in the huſband by the phos! man 4 what + = 
of the huſband's right ta things accruing to the wife auring 
coverture. 

From the time of the intermarriage, the law looks 
upon the huſband and wife but as one perſon, and therefore 
allows of but one will between them, which is placed in 
the huſband, as the fitteſt and ableſt to provide for, and 
govern the family ; and for this reaſon the law gives the 
huſband an abfolute power of diſpoſing of her perſonal 
property, no act of her's being of any force to atett or 
transfer that, which by the intermarriage fhe has reGgned 
to the huſband ; but thz freehold and inheritance of the 
wife is ſubje&t to other rules and regulations ; for tle 
| huſband by the marriage does not become abſolute pro- 
prietor of the inheritance, but as the governor of the {a- 
mily is fo far maſter of jt, as to receive the profits of it 
during her life, but has no power to make an abſo'ut: 
ſale of it without her conſent. 10 Co. 42. 2 1nfl. 510: 
1 Sid. 11. 1 Rl, Abr. 347. | 

lf a man marties a woman ſeiſed in ſee, he gains a 
frechold in right of his wife, Co. Lit. 351. a 

7] he marriage is a gift in law to the huſband of all tne 
wife's chattels real, as a term for years in right of the 


public uſe, 

Set. 15. All marriages ſhall be ſolemnized in the pre- 
ſence of two witneſles, beſides the miniſter who ſhall ce- 
lebrate the ſame. And immediately after the celebration 
of every marriage, an entry thereof ſhall be made in ſuch 
regiſter, in which it ſhall be expreſſed, that the ſaid 


marriage was celebrated by banns or licence ; and if both |. 


or either of the parties married by licence be under age, 
with conſent of the parents or guardians, as the caſe 
ſhall be; and ſhall be ſigned by the miniſter with his 
proper addition, and allo by the parties married, and at- 
teſted by ſuch two witneſſes; which entry ſhall be in the 
form or to the effect following, v1z, 


A. B. sf | | pariſh 


the 
this 


and C. D. of 


the . Lies * 1 11+ [<hurch 
[ "A pariſh U ping in this þ hapel 
anns J*. arents . Þ 
7 | en [ivith conſent of mw WY this 


day of 


in the year 
© rector 
By m2 ]. P. 5 witar 


curate 


| 


: As Bo « 
This marriage was ſolemnized between us * ry" in the 


preſence of 2 4; 


Se&2. 16. If any perſon ſhall, with intent to elude this 
aft, wilfully inſert, or cauſe to be inſerted, in the regiſter 
book of ſuch pariſh or chapelry, any falſe entry of any 
thing relating to' any marriage ; or falily make, alter, 
forge, or counterfeit, or cauſe to be falſly made, &:. or 
aſſiſt in falſly making, &c. any ſuch entry in ſuch regiſter; 
or falſly make, &'c. or cauſe to be falfly made, &c. or afliſt 
in. falſly making, &c. any ſuch licence of marriage as 


aforeſaid ; or publiſh as true any ſuch falſe, altered, forged, | 


| elegit, &c. and of theſe he may alone diſpoſe, forfeit, or 


| but as to the reſidue of the term, whereof the Þu 


wife; ſo of eſtates by ſtatute-merchant, ſtatutc-ltaple, 


' they may be extended for his debts, but if he make no 
diſpoſition of them in his life-time, they ſurvive to the 
wite, and therefore he cannot deviſe them. 7 H. 6. 1.6. 
Bro. 24. Co. Lit. 46, 351. | 
If a woman leſſee for years takes huſband, and he aſter 
purchaſes a new leaſe to them both for their lives, of the 
ſame lands, this is a ſurrender in law of the firlt term, 
and ſhall! bind the wife, becauſe it amounts to an actual 
diſpoſition thereof, which the huſband had power to make. 
2 Rol. Abr. 495. ' 
It the huſband poſſcfled of a term for ſeventy years iN 
right of his wife,. makes a leaſe of thoſe Jands for twenty 
years, to begin after his death, this is good, and hail bind 
the wife ; becauſe the term being but a chattel, Þ* had 
power to diſpoſe of it wholly, and by conſequence may dit- 
poſe of any leſſer intereſt thereto-as he thinks fit; and this 
being a preſent diſpcſition, which he cannot revoke, binds 
the intereſt of the lands immediately, though it takes 30 | 
effeCt in poſleſhon till after his death; and thereſore this 
differs from a deviſe of ſuch term, or any part thereof, 
by the huſband, by his will; for that not taking effect, 1% 
binding the intereſt at all till after his death, comes t09 
late to prevent the operation of law, which at the inſtant 
| of death jmmediately caſts it upon the wife ſurviv!"b» 


and ſo defeats and deſtroys the operation of the o_ 
makes no diſpoſition in his life-time, the wile, it = 
ſurvives, will be entitled to it ; becauſe as to that the ” 
is leſt to take place, as it would have done for the w_ 
if he had not prevented it by ſuch his diſpoſition of [on 
but if the huſband had granted away the whole _ 
upon condition, and died, though the condition were oY 
 terwards broken, .and his executors entcred loci 


thereof, yet would the wife be for ever barred | 
a rota 
dil- 


-< 


any intercſt in the ſaid term, becauſe there wa 
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difpoſition thereof by the huſband in his life-time, 'and 
the breach or non-performance of the condition was per- 
featly contingent and uncertain ; beſides that, the breach 
of the condition happened not till after his death, and 
ſo the diſpolition continued perfe& and uninterrupted 
during his life ; for if the condition had' been broken 
during his life, and he himſelf had entered for breach 
thereof, it might be a great queſtion, if the wife ſur- 
viving ſhould not have the term after his death, becauſe 
by his re-entry for the condition broken, he is reſtored to 
the whole term in /atu guo, and then' being poſſeſſed of 
it in right of his wife, as he was before, it ſeems but 
reaſonable the wife ſhould have it, if ſhe ſurvives the 
huſband, as ſhe would have bad if no ſuch diſpoſition had 

been made, fince that diſpoſition is now defeated and 
_ gone: alſo ſuch term, whereof the huſband is poſſeſſed in 
right of his wiſe, may be extended for the debts, or for- 
feited for the crimes of the huſband, for theſe are legal 
diſpoſitions thereof, which ſhall bind the wife ; but if the 
huſband ſhould grant a rent, common, &c. out of ſuch 
term, and die, this would not bind the wife ſurviving, 
becauſe the term or poſſeſhon itſelf being left to come en- 
tire to the wife, all intermediate charges or grants thereout 
by the huſband determine with his death ; for the title of 
the wife to ſuch term: has relation to the time of their in- 
termarriage, and ſo is paramount all collateral charges or 
grants made thereout by the huſband after ; but a grant 
by the huſband of the herbage or veſture of ſuch lands 
which he held in right of his wife for years, will-be void 
after his death, becauſe they are part of the land itſelf, 
and not collateral to.it. Poph. $o 97, 145. Cd. Lit. 46, b. 
351. a, Cro. Cur. 344. Plowd. 418. Cro. Eliz. 33, 
279. Co. Lit. 300. a. Bre. tit. Charge, 111. 8 Co. 
97. 1 Ro!l. Abr. 851, 343, 344 Godb. 279. 3 Keb. 
299. 1 ent. 259, Note; It appears by all the above 
cited books, that if the huſband makes a leaſe of part of 
the wife's term, rendering rent, and dies, that his executors, 
ſhall have the rent, and not the wife, though ſhe hath the 
reverſion, becauſe not party or privy to the leaſe, and the 
rent 1s not incident to the reverſion. 

If the huſband and wife be evifted of a term, which he 
hath in right of his wife, and the huſband brings an ejeCt- 
ment in his own name, and hath judgment to recover, 
| this makes an alteration in the term, and veſts it in the 
huſband ; becauſe not making his wife a party to the re- 
covery, he takes the whole wrong to be done to himſelf, 
and conſequently if he recovers, it muſt be by virtue of 
that .right whereof he was diſpoſſeſſed. Co. Lit. 46. 6. 
1 Rel. Abr. 345. | | 

If a term for years be granted to a feme covert and 
another, or if a feme ſole and another are joint-tenants! 
of a term for years, and the feme takes bathing, yet in 
both caſes the joint-tenancy till continues ; forthe mar- 
Triage makes no ſeverance or alteration of it, but gives the 
huſband the ſame power his wife had before, by an aCtual 
diſpoſition of her moiety, to break the joint-tenancy, and 
bind his wife's intereſt therein ; but without ſuch difpo- 
fition the joint-tenancy continues, and if the huſband dies, 
the whole ſhall go accordingly ; for if ſuch joint-tenants are 
ouſted of the term, the wife ſhall join with the huſband” 
and the other joint-tenant in ejeftment, and the wife ſhall 
have Judgment to recover as well as the huſband ; if his 
vite die, the whole term ſhall go to the ſurviving joint- 
tenant, and no part thereof to the huſband ; becauſe, though 
the huſband, if he ſurvives, is by law to have all chattels 
real and perſonal of his wife's, and this term was a chat- 
te) real, yet the title of the other joint-tenant, to have the 
whole by ſurvivorſhip, coming at the ſame inſtant, and 
being the elder title, ſhall prevail againſt the huſband, 
Phd. 418. Co. Lit. 185. | 

A leaſe was made to the huſband and wife for years, 
they enter, and the leffor afterwards enfeoffs the huſband, 
who dies ſeiſed ; the wife ſurvives and claims the term ; 
and betwixt her and the heir of the huſband the diſpute 
Was, whether the term were extinguiſhed ; and per totam 
car!am, By acceptance of the feoffment the huſband hath 
lurrendered the term, and then it is extinguiſhed, and the 
Wife barred of any title thereto; but they held, that it 


Wpuld have been otherwiſe if the conveyance had been to 
V OL, I, 29, 
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the huſband by bargain' and fale intolted, or by fine ; for 
| theſe meddle nor with the poſſeſſion, but only carty tuck, 
intereft as the reverſioner had in him, 'ahd then the hu(< 
band might have the* term” in” right of. his wife, and the 
inheritance in' his own" right; but by the feoffment he 
admits the leffor to have'a power to come upon the poſ- 
ſeſſion to make livery, which, if the term ſhould ftand in 
his way, be could'not do atid therefore ſuch admittance 
amounts to a ſurrender thereof. Co. Fliz. 912. | 
A huſband pofleſfed of, a'term for years in right of his 
wite, with remainder to himſelf in fee; by deed inrolted 
bargains and fells the lanid'for money, ard dies, and' his 
wife" enters, claiming the reſidue of the term; and the 
opinion of the book ſeems to be, that her claim was good ; 
for though a feoffment in ſuch caſe, by the huſband, 
would have paſſed the term, which he had in right-of his 
wite, by way. of union and extinguiſhment, yet by bar- 
gain and fale nothing paſſes but ai uſe, and by creation 
and grant of the uſe, the term which he had in yure uxoris 
ſhall not paſs; ſo that this being no diſpoſition of the le- 
gal intereſt of the term, but only of an uſe (which, in 
refpe& of his inheritance in remainder, he might well 
create), this was good as to the term during the ie of the 
huſband only, and then the wife after his death ſhall have 
the leaſe diſcharged of it; as if the huſband had granted 
a rent, &c, 'out of the wife's term z but if there had been 
the wordyg grant, afſign, or any other word which would 
have paſſed the legal intereſt of the term, this would have 
barred the wife ; but the words bargain ard ſell, by 25 
Hen. 8. could have no operation to raile an uſe, which 
ſhall be executed in poſſeſſion, but only out of the rgver- 
fon, whereof the huſband was ſeiſed, as the ſtatute Tpeaks ; 
and therefore this being a term in groſs, whereof the 
huſband was not ſeiſed, but only poſſeſſed, the bargain 
and fale paſſed only an uſe thereof at Common Law, and 
not by-virtue of that ſtatute; and then not being executed 
in poſſeſhon, the uſe 2t Common Law, which was col- 
lateral to the land, fell off with the death of the huſband, 
who created it, as other collateral charges of his would do, 
and by conſequence the wife's title to the reſidue of the 
term continues good; but if the huſband had been poſſeſſed = 
of ſuch term in groſs, in his own right, without any in- 
beritance in. him, and had made a bargain and fale thereof, 
though this would not have been executed by the ſtatute 
in pofſeſſhon, for the reaſon before mentioned, yet jt 
would have paſſed an ufe at Common Law, which would 
have made him truſtee in equity for the bargainece. Zo. 
pl. 304. Plewd. 423. | 
It a man marries a woman who has a term for years 
ſettled on her jn truſt, the huſband may as well ciſpoſe of 


his truſt, as if the legal intereſt was in her. See x Rel. 
Abr, 343; Lane 54, 55. 1 Chan, Ca. 225, 1 Fern. 7, 
18. 2 /ern, 270. | 


Leflee for years covenanted with the leflor, that if he, or 
his executors, aliened th: term, it ſhould be lawful for him, 
&fc. to enter; the leſſee made his wife executrix, and died; 
the widow married a ſecond huſband, who aliened, Ec. 
adjudged, that by the marriage the term veſled in the ſe- 
cond huſband, as a gift of the wife ; and if he had not 
aliened, it ſhould return to her, if ſhe had ſurvived, this 
being a chatte/ real; but perſonal chattels are abſolutely in 
the huſband. © Dyer 3, 44 | 

A feme ſole, being poſſefſed of a term for years in lands, 
married, and then ihe and her huſband mortgaged the 
term for 20 /. but before the day of payment the wife 
died; and afterward the huſband paid the money at the 
day, and entered, and having married a ſecond wife, he 
made her executrix, and djed ; and G. D. took out ad- 
miniſtration of the goods of the firſt wife*; but adjudged 
againſt him, for though the leaſe did originally belong to 
the firſt wife, and the huſband was pofleſſed of it in her - 
right, ſo that if he had putcbaſed the inheritance, the leaſe 
had not been merged in it, yet by the intermarriage he 
had a power to alien the term ; and therefore he having 
ſurvived his wife, he. ſhall enjoy it againſt her admini- 
ſtrator. Hob. 3. Po Sa 
The huſband being poſſeſſed of a term of twenty-one 
years in right of his wife, made a leaſe for ten years, ren- 
dering rent to him, or to his executors or aſſigns, and 
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' huſband purchaſed the fee ſimple of the lands, the term 1s 
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died; adjudged, that the executors of the huſband ſhall 
not have the rent; and that if after ſuch leaſe the huſband 
had aſſigned the reverſion of the term, the aſſignee ſhould 
not have the rent 5 but in Lampziz's caſe, there is a con. 
trary reſolution, (viz,) if the huſband make a leaſe of 
part of the term, which he had in right of his wife, ren- 
dering rent, and dicth, his executors ſhall have the rent, 
though the wife ſhall have the reverſion, of the term ; for 
the rent was not incident to the reverſion, becauſe ſhe was 
no party to the leaſe ; fo likewiſe, if the huſband had 
made a grant of the whole term, upon condition that the 
grantee ſhould pay a ſum of money to his executors, &c. 
and if after his death they had entered upon a breach of 
this condition, this had been a good diſpoſition of the whole 
term, and the wife had been barred, becauſe the whole 
intereſt was paſſed by her huſband. 1 Inf. 46. 10 Rep. 
in Lampit's caſe, S. P. | 
The huſband poſſeſſed for a term of years in right of his 
wife, made a leaſe for years of the ſame lands, to commence 
after his death, and in a ſhort time afterwards he died, 
and his wife ſurvived ; adjudged, that the lefſee of the 
huſband ſhall have the lands during his leaſe ; becaule the 
huſband, during his life, might have diſpoſed or aliened 
the whole term which his wife had in thoſe lands ; and if 
he might diſpoſe of the whole, by conſequence he may 
diſpoſe of any part of it ; but the remainder of the term, 
whereof no diſpoſition was made by him, ſhall return to 
the wife. Pop. 5. | 
Feme ſole being leſſee for years, the leſſor covenanted 
with her to repair the houſes during the term ; afterwards 
ſhe marricd, and not long after ſhe died; adjudged, that 
the huſband ſhall have an aQtion of covenant againſt the 
leffor for not repairing, and this he may have as well 
upon the covenant in law, upon the words demije and 
grant, as upon an expreſs covenant. 5 Rep. 17. in 
Spencer's Cale. | 
Feme ſole leſſee for years married, and afterwards her 


extinct, becauſe the huſband had done an act to deſtroy 
it ; but if ſhe had married with him who had the rever- 
fion, in ſuch caſe the term ſhould not be extinguithed, 
becauſe the huſband had done no act to deſtroy it. Goab. 
Paſ.b. 17 Eliz, | 

'The huſband was poſſeſſed of a term for eighteen years in 
lands, and of a reverſionary term for forty years in the 
ſame lands, and he dying inteſtate, his wife adminiſtered 
and married a ſecond huſband, who made a leaſe of thoſe 
lands for twenty-one years, rendering rent, and died, 
having firſt made made a will and an execut:y ; the queſtion 
was, whether the w:fe, or this executor of her ſecond huf- 
band, ſhould have the rent? It was inſiſted for the exe- 
cutor, that he ſhould have it ; becauſe the firſt term for 
eighteen years was veſted in him by the intermarriage, 
and he having made a leaſe of the lands for ſo long a time, 
and longer, nothing of that term remains in the wife; 


but for the laſt three years, to make up the twenty-one] tor had brought a bill againſt the wife to compel her 9 


years, that being derived out of the reverſion, the wife 
ſhall have the rent thereof, as annexed to the reverſion. 
Cro. Eliz, 278. 

The Lady Cromwell was poſſeſſed of ſeveral leaſes, and 
conveyed them over in zru/?, and afterwards ſhe married 
Sir John St. Fobn; then ſhe received the money which 
came of the truſt, and with part of it ſhe bought jewels, 
and left the other part in ready money, and died ; her 
huſband adminiſtered ; adjudged, that the money received 
upon the zru/? was the money of the huſband ; but that a 
leaſe conveyed by a feme ſole in truft, for the uſe of her- 
ſelf, who afterwards marrieth, cannot be diſpoſed by the 
huſband ; and if ſhe die, he ſhall not have it, but the 
executors of the wife. March 44. 

A man and a feme ſole were joint-tenants for life, the 
woman married 7, R. and then the huſband and wife 
made a leaſe for years of their moiety ; adjudged, that 
this leaſe was voidable by the wiſe, if ſhe ſurvive her huſ- 
band, but ſhall ſtand againſt the other joint-tenant aſter 
the death of the wife. Bridgm. 44. 

An annuity was granted to a feme ſole, who afterwards 
married ; the rent was in arrear, and the annuity deter- 


ceived the rent ;; the: queſtion was whether that receint 
ſhall bind the huſband, gr whether he may diſagree to it J 
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huſband ſhall hare an aQion of debt at the Common Lav 


for the arrears ; becauſe an annuity is more than a 4; 
in ation, for it may be granted over. Owen 2, K 

A feme ſole made a leaſe for ye.ri, rendering rent, an 
aſterwards married, and after the marriage the wiſe re. 


adjudged, that the payment to her is void in law, without 
giving notice of the marriage to the leſſee. Beng!, gz. 
A feme executrix was poſſeſſed of a leaſe for yer, of 
ads, her huſband ml Xl Sela oalgh ths kg 
the determination of the, leaſe for years ; adjudged, tha 
if ſhe ſurvive, the term. is extin2 as to her; but as to 
the creditors, it ſhall have a continuance, and be ofſets in 
her hands. Mor 54. 
The huſband pofleſfed of a term, in right of his wiſe, 
made a leaſe of part of it, rendering reit, and afterwards 
made a will, and T.S. executor, and died ; adjudged, 
that' the executor of the huſband ſhall have the rent, 
though the wife hath the reverſion, becauſe ſhe was ng 
party to the leaſe. . 2 Lev. 100. | 
Bill for diſcovery of aflet;, and to have' a fatisfaion 
for a debt due by bond, brought again't the widow: and 
executrix of the obligor. Defendant inſiſts by anſwer, that 
ſhe has not aſſets to ſatisfy the debt. The caſe upon the 
proof was, that the defendant had lands to th: value if 
7001. and alſo 5001. due to her upon bond, which remairel 
in her brother's hands. Her huſband before marriage mates 
a marriage ſettlement, and in conſideration of a conjiderable 
fortune and portion with his intended wife, he dces grant, 
&c. - But the particu/ars wherein her portion did conſiſt, 
did not appear by the deed ; and the queſtion was, if this 
bond to the defendant for 500 1. part of her portion, (ing 
a choſe en attion, and not ca ted in by the huſband) jhould be 
aſſets in equity to ſatisfy a debt of the h:ſband; the wits 
having enjoyed the benefit of the ſettlement made to her 
out of the huſband's eſtate, which would have bcen liab'e 
to the debt? It was argued for the plaintiff, that if this 
bond of 500 /. had been mentioned in particular as part of 
the conſideration of 'the ſettlement, there would be no 
doubt but it would be affets of the huſband ; ſor in equity 
the huſband is a purchaſer of it by making the ſettlement, 
and that there was no difference where the conſideration 
is general of the wife's portion, eſpecially in this caſe, 
where the wife had nothing but lands beſides this bond of 
520/. fo that this bond muſt be taken as the confidera- 
tion of the ſettlement, there being no other ; and the ra- 
ther in favour of a fair creditor, who other wiſe mult lole 
his debt, and if there had not been ſuch a ſettlement 
made, might have had fatisfaftion out of thoſe very lands, 
Parker C. faid the caſe was ſo very clear, that the deten- 
dant's counſel need not to argue it. Creditors in this caſe 
cannot be in a better condition than the executor of the 
debtor ; and can it be imagined, that if another perſon 
had been made executor to the huſband, and ſuch execu- 


aſſign this bond, that the court would have decreed for the 
executor? what the law gives the huſband by the inter- 
marriage, is a good conſideration for making a ſett\ement 
but the huſband's making a ſettlement does not veſt in the 
huſband the hoſes en afion of the wife, unleſs it be & 
preſily fo agreed between the parties, and that appears #9 
be part of the conſideration of the ſettlement ; for then the 
huſband is a purchaſer, and well intitled to them 1 2 
court of equity. An account was decreed to be taken 
the aflets of the huſband, but not of this bond of 500 & 
to the wife. 4 Vin. go. cites A4S. Rep. dich. © Geo, 
Canc. Heaton v. Haſfell. 

All the perſonal eſtate, as money, goods, chattles, houſ- | 
hold furniture, &c. that were the property, and in the 
poſſeſhon of the wife at the time of the marriage, arc of 
tually veſted in the huſband ; ſo that theſe he may take al 
diſpoſe in his life-time, without her conſent, or way ®f. 
will deviſe them, and ſhall without any ſucb diſpoliu0n 
go to the executors or adminiſtratiors of the huſband, ” 
not to the wife, though ſhe ſurvive him. Dr. & Stud, 
Dial. 1. c. 7, Co. Lit. 351. Mi 

But hoſes in aftion, as debts due to the wife by 99" 


4 


mined by the death of the wife ; but adjudged, that the 


gation, &c, which are to be demanded by action _ 
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| they are likewiſe fo far yeſted in the huſband, and he 

may reduce them into poſſeſſion z yet if he dies, before 
any alteration made by him, they ſhall go to his wife, 
nor ſhall they, without ſuch, alteration, ſurvive to the 
huſband upon the death of the wife, 'or he have any right 
in them, but as he is intitled as adminiſtrator to his wife. 
Cz. Lit. 351. 3 Med. 186. bh | 

If a feme ſole obligee marries, and the huſband makes 
a letter of attorney to 7.8. to receive the money, who 
receives it accordingly, and the feme dies, the huſband 
ſhall have an an aCtion of account for the money ; for by 
the receipt this was become a thing in poſſeſſion. 1 Rol 
Air. 342. Mor 45. Goldſ. 160. 

If a legacy be deviſed to a feme, who takes huſband, 
and the baron makes a letter of attorney to F.S. to re- 
ceive the RgncFs and he receives it accordingly, this, by 
his receipt, is become the chattle of the huſband. Gold/. 
160. 1 Rol. Abr. 342. : 

So if the baron and feme had made a letter of attorney 
to F. $. to receive the legacy, and he had received it ac- 
cordingly, by this receipt this ceaſes to be a thing in ac- 
tion, and is becomes a thing in poſleſſion ; and the huſ- 
band, or his executor, after the death of the feme, may 
have an account upon this receipt againſt F. $S, Aoor 452. 
1 Rol. Abr. 342, 350. Gold/. 159, 160. 

The cogniſee of a ſtatute died inteltate, and admini- 
firation was granted the widow, who married a ſecond 
huſband, who. was indebted to the King ;z and then the 
faid ſecond huſband and wife affigned this ſtatute to the 
King in ſatisfaction of the debt; adjudged, that this aſ- 
Ggnment was good, notwithſtanding the a 7 Fac. which 
makes aſſignments of debts void, other than as did origi- 
nally and bona fida grow due to the King's debtor ; now, 
though this did not originally grow due to the King's 
debtor, for he had the ſtatute in right of his wife, who 
was adminiſtratrix to her firſt huſband, yet by the inter- 
marriage, the intereſt and power of the eſtate was veſted 
in him, and his releaſe of it had bound the wife; and if 
fo, then by the ſame reaſon he might aſſign it» Hb. 253. 

The huſband married a widow, who had a conſiderable 
perſonal eſtate, which widow had a grandchild ; the wife 
died, and the queſtion was, whether the huſband ſhould 
maintain the g:ardchild within the ſtatute ; and adjudged, 
that he ſhould ; becauſe the eſtate, which he had with the 
wife, tranſit cum onere. 2 Bulſl. 346. | 

Feme covert was tenant for liſe, remainder to another 
for life, and ſeveral bops were growing out of the old roots 
on the lands in queſtion, when the wife died ; adjudged, 
that the b»ps {hall go to the huſband, and not to the te- 
nant for life in remainder ; becauſe they are things which 
grow by the manurance and induſtry of the owner, and 
therefore like emblements ſhall go to the huſband; or if 
no huſband, then to the executor or adminiſtrator of the 
the tenant for life, Co. Car. 390. 


The wite had a portion given her, the payment whereof | 


was charged on certain lands, and the huſband ſettled a 
Jointure on her in marriage, and died before he received 
the portion; it was decreed for his executor, that this is 
not in the nature of ch9ſe in a&tion, but of a rent; be- 
Cauſe it is charged on lands, and that it is given to the 
huſband by the intermarriage, and by conſequence goeth 
to his executor, and not his wife ſurviving. 1 Chan. 
Rep, 189. | 

In an aQtion of debt, brought 'by the huſband alone, 
upon a bond made to his wife dum ſola ; the defendant de- 
manded oyer of the condition,. which was to pay her ſo 
much, and then demurred to the declaration bur the 
plaintiff had judgment. Z Lev. $0J. 

The huſband deviſed, that after his debts and legacies 
were p14, the refidue of his goods ſhould be to his wife, 
to Ciltribute for the good of his foul, and he made her 
executrix and died; afterwards ſhe married a ſecond 


uiband, who made G. D. executor and died, againſt. 


Whom the widow brought an aCtion of detinue for the 
800ds of her firſt huſband ;' and adjudged good, for they 
were not veſted in the ſecond huſband by intermarriage ; 
becauſe the wife had them as executrix, and not as a le- 


- Latee to. her firſt huſband and fo ſhe being poſſeſſed of 


| ſecond huſband by the intermarriage. 
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them in the right of another, they were not given td the 
Dyer 331. 

In a ſpecial verdit the caſe was, A Reds ole being 
ſeized of lands, deviſed the ſame to T. 8. and his heirs, 
whom the afterwards married, and ſoon after made a parol 
revocation of this will, declaring that-her huſband ſhould 
not have the lands, and died ; after whoſe death the queſtion 
was, who ſhould have the lands, the hu/band, or the heir 
of the wife ? It was infiſted for. him, that the will was 
good, and ſhall be guided, as circumſtances were when it 
was made ; for ſhe was at that time of found memory, 
and capable of making a will, and ſhe had determined her 
power to revoke it by marriage ; becauſe after marriage, 
the is to be guided and direQted by her huſband, and hath 
no power, without his aſſent; to make or revoke a will ; 
to which it was anſwered, and fo adjudged, that true it is, 
ſhe cannot after coverture make a will z but if the will 
ſhe made before coverture, ſhould by operation of law 
continue to be her laſt will, then ſhe who made that will 
cannot alter it in her life time, for ſo it muſt neceſlarily 
be unleſs the law ſhall adjudge this will to be void ; and 
accordingly it was adjudged to be a void will. 1 And. 181. 

A widow, who was an exetutrix, married, and then 
ſhe and he huſband join in an action, in which ſhe, as 
executrix, and her huſband declared, but he was outlawed, 
and this outlawry was pleaded in bar to the aCtion ; ad- 
Judged that he did not forfeit the goods by the outlawry, 
becauſe he had them in right of his wife, as executrix. 
3 Bulll. 211. | | 

Debt brought by a man and his wiſe as adminiſtratrix 
to her firſt huſband, upon a bond due to him, in which 
they had a verdiQt, and afterwards ſhe died before exe- 
cution ; then the huſband brought a ſc. fa. to have exe- 
cution, &c, but adjudged, that it did not lie by him, be- 
cauſe it was a duty which was demanded by the wife in 
the right of another ; and though they both recovered, yet 
ſhe dying before execution, the duty remains to him who 
has the right of adminiſtration to her firſt huſband the in- 
teſtate ;- and though the ſecond huſband was a party to the 
judgment, yet he had no property in the debt, but he 
who brings a /@. fa. muſt have both a privity and pro- 
perty to the debt ; it is true, if the judgment had been 
entered, and afterwards the wife had died, in ſuch caſe 
the huſband might bring a /c. fa. becauſe the debt being 
recovered, the huſband ſhall have it after her death. Cre. 
Car, 150. 

The leflor made a leaſe for years of lands to the leſſee, 
to the uſe of the ſiſler of the leſſor, whom the leſſee after- 
wards married, and died ; after his death the widow mar- 
ried a ſecond huſband, and then ſhe died, and this ſecond 
huſband ſued the admmiſtrator of the wife in Chancery 
to have this term ; but decreed, by the advice of all the 
Judges, that he had no right to it, nor to the uſe of it, 
Gro. Eliz. 466. | | 

A bond was given to a ſingle woman, ſhe afterwards 
married, and ſoon after her marriage died ; /. R. took 
out letters of adminiſtration to the goods and chattels- of 
the woman, and brought an aCtion of debt upon this bond 
againſt the obligor, who pleaded that by the marriage the 
debt became due to the huſband : adjudged, that it did 
not, for it was a thing in aCtion, and not recovered in 
her life-time. Style. 105. ; 

In Beaumont and Long's caſe, the huſband and wife, 
who was adminiſtratrix to her huſband, joined in an aCtion 
of a debt on a bond due to her firſt huſband, and reco- 
vered, and then the wife died before execution, and the 
huſband brought a /c. fa. to have execution; but ad- 
judged,” that it did not he, becauſe the judgment was ob- 
tained by them in right of the firſt huſband ; but if the 
woman had recovered a judgment dum ſola, -or if a debt 
had been due to her dum ſola, and afterwards ſhe marries, 
and then huſband and wife bring an aCtion for that debt, 
and recover, and the wife dies before execution ; in ſuch 
caſe the huſband ſhall have execution by ſc. fa. becauſe 
the debt being originally due to the wife, the recovery in 
the action brought by her huſband and her, is in her right, 
and by conſequence it is become a proper debt to him, and | 
therefore he ſhall have a-/ci. f@. after her deceaſe ; but if 


ſhe 


_ 
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the happen to die before the debt paſſes in rem judicatam, \ againſt the baron and feme, and nihils returned, judg. 
(i. e.) before it is recovered, then the huſband cannot ſue | ment is thereupon had againſt the baxon and feme; anq 
for it z but if it is once recovered, then by the awarding | ſo it reſls for a year and a day, and then the wife die; 
execution he ſhall have it by ſurvivorſhip. 1 ed. 179. Þ ſcire factas will lie againſt the Por to ſhew cauſe why 
Huſband and wife are conſidered as one perſon in law, | execution ſhou!d not go againſt him upon the firft judy. 
and to have but one will between them, which is ſeated f'ment, for the award of execution was abſolute againſt th 
' in the buſhand, as the head and governor of the family; | baron and feme, and fo it became his debt, whereas he. 
and therefore the law gives him the ſame right over any | fore it was on'y the debt of the wife. Carth: 30. 
real eftate accruing to the wife during coverture as it F ſt is clear that a hufband is obliged 'to maintain his 
the were ſeiſed of it before marriage ; ſo of chattles real | wife, and may by law be compelled to find her necef. 
accruing to the wife, and an abſolute power over any  faries, as meat, drink, cloaths, phyſic, &c. ſuitnble tg 
perſonal eſtate or interelt accruing to the wife by giſt, } the huſband's degree, eftate, or circumſtances ; it ſeems 
deviſe, or her labour. Co. Lit, 351. 1x Salk. 115. falfo ſettled that the wife is not to be her own carver, and 


——— 


Carth. 251.  Y 

Indebitatus aſſumpſit was brought by huſband and wife 
againſt the defendant, in which they declared, that he | 
was indebted to them in ſuch a ſum of money for pe- 
ruke-maker's work done by the wife, ad damnum 1þ/o- 
rum ; and on demurrer, judgment was given againſt the | 
plaintiffs; for this being a general rmdebitatus aſſumpſit 
implied by law, the law will notimply any promiſe made 
the wife, for ſhe is a ſervant to the huſband, who is at 
all the charges in furniſhing hair, &c. and therefore the 
hw implies, that the promiſe was made to him only, for 
breach of which he alone ought to have ſued. Carth, 251, 
1 Salk. 114. S. C. 4 Med. 156. 8. C, 

If a feme covert ſues a woman in the Spiritual Court for 
adultery with her huſband, and obtains a ſentence againſt 
her, and coſts, the huſband may releaſe theſe coſts, for 
the marriage continues, and whatever accrues to the wite, 
during coverture, belongs to the huſband ; per H7/t. Ch. 
Juſt. on a motion for a prohibition. 1 Salk. 115. 

But if the huſband and wife be divorced a menſa & 
thro, and the wife has her alimony, and ſues for detama- 
tion or other injury, and there has coſts, and the huf- 
band releaſes them, this ſhall not bar the wife ; for theſe 
coſts come in lieu of what ſhe hath ſpent out of her ali- 
mony, which is a ſeparate maintenance, and not in the 
power of her huſband. x Ro. Rep. 426. 3 Bulſt, 264. 
+ Rol. Abr. 243. 2 Rol. Abr. 203. 1 Salk. 115. 

A legacy was given, to a feme covert, who lived ſepa- 
rate from her huſband, and the exccutor paid. it to the 
feme, and took her receipt for it; yet on a bill brought 
by the huſband againſt the executor, he was decreed to 
pay it over again, with intereſt. 1 Yern. 261. 


: 


4. There the Fuſband ſhall be charged with debts of the 
wife contracted before, and after marriage; and of a wife 
who is executrix or adminiſtratrix. | 


"The huſband is liable to the wife's debts contraCted 
before marriage, whether he had any portion with her or 
not; and this the law preſumes reaſonable, becauſe by 
the marriage the huſband acquires an abſolute mtereſt in 
the perſonal eftate of the wife, and has the receipt of the 
rents and profits of her real eſtate during coverture ; alſo 


whatever accrues to her by her labour, or otherwiſe, dur- | 


ing the coverture, belongs to the huſband ; fo that in fa- 
vour of creditors, and that no perſon's a& ſhould preju- 
dice another, the law makes the huſband liable to thoſe 
debts with which he took her attached. F. N. B, 265. 


20 Hen. 6. 22. b, Moor 468, 1 Rol. Abr. 352. 3 Mad. | 


186, 

But if a feme ſole indebted marries and dies, the huſ- 
band ſhall not be charged, for they muſt be recovered in 
the life-time of the wife. 10 Hen. 6. 10, 12. 20 Hen, 6. 
22. 3 Rel. Abr. 351. ; 


- So though there. be a judgment in debt againſt a ſeme | 


ſole, and the marries and dies, the baron ſha!l not be 
charged therewith, for he is not hable to her debts before 
coverture, unleſs recovered in her life-time. 1 Kel. Abr. 


I. 
[It baron and feme are ſued on the wife's bond, entered 
' into by the feme before marriage, and judgment is had 
thereupon, and the wife dies before execution, yet the 
bufband is liable ; for the judgment has altered the debt. 


1 Side 337» | | 
If there be judgment in debt upon a bond againſt a 


and 1s ever ſo lewd, he ſhall be liable to her neceflaries; 
for he took her for better for worſe ; ſo if he runs away 


[11] uſage to go away from him ; but if he allows her ſe 
 parate maintenance, or prohibits particular perſons from 
truſting her, he fhall not be liable during the time that 


theſe caſes no conſent, but rather the contrary appears; 


the huſband's degree and circumſtances, and the value of 


2 


that ſhe hath not an innate or abſolute power of binding 
the huſband by any contraCt of her's, though for neceſſy- 
ries, without his afſent, precedent or ſubſequent ; the lay 
therefore in theſe caſes, which ſeems eſtabliſhed by ufare 
and praQtice, is to leave it to the jury to find whether the 
huſband conſented or not; and though no expreſs conſen: 
or agreement of his be proved, yet if it appear that ſhe 
cohabited with her huſband and bought necefaries for 
herſelf, children, or family, the huſband ſhall be charge. 
able, and the jury may find, on their oaths, that they 
came to the huſband's uſe, he being by law obliged to 
provide for thoſe ; alſo if ſhe cohabits with her huſband, 


from her, or turns her away, or forces her by cruelty or 


he pays ſuch ſeparate maintenance, nor for neceſſaries 
taken up of thoſe perſons particularly prohibited ; for in 


but a general warning or notice in the Gazette, or other 
news papers not to truft her, is not a ſufficient prohibition. 
Alfo the jury are to determine as to the wife's neceſſity, 


the things fold and delivered, and give a verdict, and af- 
ſeſs damages accordingly. 11 Hen. 6. 30. Fitz. Dilt, 
41. Brawnl. 47. All. 61, Titt. Rep. 307. Hutt. 105. 
Fenk, Rep. 4. 1 Rol. Aly 350, 351, 1 Sid. 109, 11%, 
&c. un Mod. 128. 2 Vent. 155, 1 Keb. 69, 80, 87. 
2 Vent. 42. 1 Lev. 4,5. 1 Sal. 116, 118. 6 Med. 171 
| 2 Show. 283. Skin. 248. 
| But the learning on this head will be beſt explained by 
inſerting the celebrated cafe of Scot and Manby, with my 
Lord Chief Baron Hole's argument at length. 

A woman departs from her huſband without his con- 
ſent, and during her abſence, the huſhand prohibits ſe- 
veral perſons, and among the reſt F. $. to truſt her, and 
after ſhe makes a requeſt to cohabit again with her huf- 
band, and he refuſes to receive her, and yet 7. 5. ſells to 
her ilk and velvet to the value of 401. which is found 
ſuitable to the degree of her huſband ; the huſband {hull 
not be charged. 
TI will fay ſomething of the nature of contraQs. 
B E will apply it to our caſe, in conſideration of the ver- 
dict, as it is found. NIN 
I will ſhew in what particulars we all agree, and where 
we differ, and fo ſtate the queſtion. | | 
I will ſpeak to the cueſtion as it ſhall be ſo ſtated. 
8; A contraCt 1s the conſent of two or more, whereby 
to hring in an obligation of one to the other ; and the parts 
requiſite to ſuch a contraR, are 1ft, parties ; 2dly, £02" 
ſent, 3dly, an obligation. | 
1ſt, It is requiſite that the parties be not diſabled t9 
contraCt ; and as to that, in law fome are diſabled t0 
contraCt quad hoc and ex parte, as an infant, nm (þ0% 
&c. and fome have an abſolute diſability ; as a feme c0- 
vert, who can no way in our law contra&t. * 

2dly, As to the conſent, that muſt be either expres 
or implied : expreſs muſt be either precedent, concem” 
tant or ſubſequent; implied is raiſed by law ; as where 
a man is made bailiff, ſteward or houſe-keeper, a general 
authority is given him; when goods come to a man's vie» 
he having had notice of the contract, it is an fſent the 
law will imply, and make the contract oblige him ; 2" 


ſeme ſole, and ihe marries, and after upon two ſc. fa. 
2 


if either of theſe had been found tm this ſpecial > 


h 
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: had been well ; for then. there had been fa&t enough | 


the law to have made conſtruction upon. There is, 
beſides all this, evidence of a conſent in fat, which'muſt 
:nduce a jury, If there be no circumſtances againſt it. 
As if I ſend a ſervant always with ready — and he 
buys upon truſt, here is no evidence; but if I uſually 
ſ-nd him upon truſt, and where he takes up goods, I ſtand 
to his bargain, and pay for them : this is evidence that ] 
would have all the world truſt him; and this a jury may 
apply to make 2 conſent to any particular contract ; but 
then they mult find the aſſent in fact, for that which is the 
evidence to them we cannot judge upon, | 
zily, As to the obligation, it is neceſſary that this be 
upon the party conſenting. I know that in ſome caſes 
the obligation of a contraEt may be transferred by way of 
concomitancy ;z as to the huſband, it is carried with the 
chattels and perſon,of the wife; and it lies upon the heir 
and executor when they bave affets ; but for a man to be 
orizinally bound by a contraCt, it 1s neceſſary that there 
be his conſent; and the conſent of no other perſon will 
erve, | 
: 2. To conſider what 1s in this verdi, and apply what 
had been (aid to it: I find in it no affent of the hutband's 
found, nor any authority he gave his wife, but only 
matter of evidence ; I confeſs, that when a wite. though 
not particularly appointed, contraQts for neceflaries for 
herſelf, her family, her huſband, or her children, this is 
great evidence to a jury to make them find the aſſent of 
the huſband ; for it cannot be reaſonably thought that any 


man would be ſo barbarous as to deny his affent to have 


the neceſhities of his family ſupplied ; and ſo it may be 
believed and found tre did affent ; but this is only in caſe 
of cohabitation ; for it may be well imagined, that when 
a wife leaves her huſband, that he may refuſe to ſupply 
her; and fo in the verdift, this matter of evidence 1s an- 
ſwered by finding that ſhe departed from him, but then 
there 18 5n anſwer on the other fide, that the atterwards, 
and betore this contraCt, deſired to cohabit with him. 'To 
this it is replied again with a flat bar to any evidence 
that can be given of an afſent, viz. that the huſband 
did expreſsly prohibit thoſe tradeſmen to truſt her ; the 
Judges, in their direCtions to a jury, dire& them to be 
guided by ſuch evidence of an affent, when nothing ap- 
Pears to the contrary 3 becauſe it would be very hard in 
point of proof to ſhew expreſs evidence of aſſent to every 
particulac,; but when there is an expreſs prohibition or 
denial of afſent, this takes off all circumſtances of evidence 
en the other ſide. | | 


3- ! 2m to ſkew in what points we all agree, and where 
ve difter, | 

1ſt, We all agree, 'that it is not the contraCt of the 
| 'Wife's to bind her ; for in our law ſhe has no will nor 
power to bind hericlf; the Civil Law, as it allows her a 
property diſtinCt from the huſband?s, ſo it gives her power 
to bind herſelf by contra, . | ; 

2dly, It is agreed of all hands the wife ought to be 
maintained ; the Civii Law, though it allows the wife a 
eparate property, yet the huſband ought to maintain her 
Out of her own dowry ; it is- more neceſſary for the Com- 
mon Law, that takes away all property from her, to make 
provifion for her ſubſiſtence, elfe that which we pretend 
to be the moſt reaſonable and provident law in the world, 
would be the moſt barbarous ; but in this we differ. It 
8 ſaid by thoſe who. argue that the huſband ſhould be 
Charged, that ſhe may be maintained by a power the law 
B'Ves her. to charge her huſband by way of contraQ ; 
Which is altogether denied by us.. Th 3b 

3dly, We all agree, that when the wife contraQts for 
the neceflaries of her huſband, children, or family, that 
this ſhall not charge him by any inherent power in the 
wite, but by a reaſonable and implicit aſſent, which muſt 
be found by a jury; but we differ in the charging him ; 
when-ſhe contracts for the ſupply of ' her own neceſhities, 
ve fay it 15 not by a power ſhe has, but there muſt be his 
> Is either expreſs or implied. Secondly, We con- 
ets, that in cafe of cohabitation, there is great evidence 


of his aſſent, tilk the contrary appears ; but it is not ſo: 


binding as will amount to a* preſumption. Thirdly, 


LNnereſore. {: - | | : & 
Vor. 1 = WW It mufl be found. Y ang Jury 
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Fourthly, That it is counterthandable b prohibitioh ; 

where it is faid on the other ſide, and eu be maintain- 
ed, elſe they can make nothing of the caſe, that there is 
In the wife, upon' the intermarriage, an original, inherent, 
primogenial, and uncountermandable power to charze the 
haſband for her neceſſities, which the huſband can no 
ways repeal, though there be no cohabitation or conſent, 

ut an expreſs prohibition ; and this is the true ſtate of 
the queſtion betwixt us ; if there be ſuch a power in the 
wife, or no, independent upon any conſent of the huſ- 
band's : I ſhall confider, , | | 
iſt, If there be ſuch a power during cohabitation ; 
2dly, if for neceffaries ; atid here I ſhall make a ſecond 
queſtion, if there be ſuch a finding of neceflaries as is 
requiiite in a verdiEt ; 3dly, if the departure mikes no- 
thing in the caſe ; 4thly, admitting all this, whethcr it be 
countermandable guoad one man, | 

iſt, I ſhall hold there is no ſuch power in the wife ; 
my reaſons are, | | | | 

iſt, By the law of God, of nature,” of reaſon, and 
by the Common Law, the wiil of the wife is ſubject to 
the will of the huſband, and therefore an indictment-for 
being a joint-receiver with her huſband was held ill ; but 
if the law were with thoſe who argue on the other.fide, 
this would be inverted, and the will of the hutband 
would be ſubjeCt to the will of the wiſe. 

2dly, Becauſe no man can be originally bound in a con» 
traft, but by his own conſent. 

3dly, To prove the Jaw on their ſide lies upon them, 
which they have not, nor no ways can do, there being 
but one ſemblance of an authority © they can alledge, 
which is 11 H. 6. which is the opinion of Judge Mar- 
tin, and muſt be intended by way of evidence ; but they 
ſay, they prove it by reaſon and inconvenience. 

1. | anſwer, argumertum ab inconvenienti will not change 
or alter the law when it appears to be fo; but it is only 
to prove and interpret the law, when we are in doubt 
whether it be ſo or no. | | 

2dly, I anſwer,' the inconvenience of the other fide 
outweighs, and is far greater, for it wii! bring into the - 
law a manifold uncertainty. 

I. What things are neceffary, what kind' of neceſſity, 
and when, and how often this neceſſity may happen ; 
as if the huſband ſhould give the wife cloaths, and ſhe 
gives them away the next day, ſhe'is in as much neceſſity 
the next day as ſhe was before, and guicquid neceſſitas cogtt _. 
 debetur. | 

2dly, There would be preat uncertainty, which way 
ſhe ſhould ſupply her neceſhties ; as this way, 1. of taking 
up goods, and i ſhe can find no' credit with the mercer, 
tut has the uſurer for her friend, then the law ſurely, that 
provides againſt her neceſſities, will give her leave to take 
up money ; and if that fails, it is reaſonable that ſhe 
ſhould ſell goods ; for the two other ways failing, the law 
will not let her periſh ; if there were no goods, then it 
were as reaſonable ſhe might receive rents, which would 
be againſt Sir Paul Tracy and Dutton's caſe, Cro. Face 
And if there were none 1uch, ſhe might raiſe money upon 
the demiſe of the land; if the law will give way to her 
neceſſities in the firſt caſe, it muſt yield in all the reſt, 
for the caſe may elſe be fo, that the proviſion of law 
would be defeQive ; but I hold, that in none of theſe cafes 
the wife can provide for herſelf ; but I ſay there muſt be a 
truſt ſomewhere ; as a father is bound by the law of na- 
ture to provide for his ſon, and the ſon is bonnd to pro-. 
vide for the father ; but the Jaw will not give the one 
leave to oblige the other by way of contra, becauſe the 
law ſuppoſes that they will not be ſo unnatural, and en- 
truſts them with it, v/z. before the 43 El:z. for the poor ; 
if this truſt muſt be ſomewhere, the huſband knows beſt 
how to manage affairs, and ſo is Fitter to be entruſted by 
the law than any body elſe: I add, that although the 
law will not preſume ſo much ill, as that a huſband 
ſhould not provide for his wiſe's neceflities, yet there is 
a ſevere obligation on him, not only to ſupply her in 
caſe of exigencies and extreme neceſlity, but according 
to conveniency ; but the law has not made her her own 
judge, but provided her a ao raph ſufficient to reform 
the cloſe- handedneſs of her _ z where ſhe is driven 

4 | to 


—" 


1 
k 
H 
q 
| 


3: AM 


to an extreme neceſſity and want of ſubſiſtence, the law 
has appointed a judge to compel the huſband to ſupply 
her, I mem the Chancellor ; for upon a ſupplicavit he 
may be bound to the peace, and. bene & hone/te tractare, 
which I hold not to be underſtood only, that he muſt uſe 
her gently, and forbear beating of her, but that he muſt 
ſupply her exigencies: then for her conveniencies the 
law has appointed the biſhops courts 3 and whereas it 1s 
ſaid, that this is not the Common Law, I anfwer, that 
they are juriſdictions appointed by the Common Law, and 
though their coercion and proceedings are after another 
law, yet their derivation, as to their uſe here, was from 
the Common Law ; and concerning the amplitude of their 
power, which is faid not to be able to adminiſter a me- 
dicine ſufficient for this diſeaſe ; 1 ſay, as it is aided by 
the brachium ſeculare, the power of it falls as ſeverely upon 
them that di:obey it, as the Common Law can uſe when 
men will not pay their debts; for they may excommu- 
Nnicate, and upon that follows impriſonment, and a diſ- 
ability to ſue any aCtion. 

The ſecond objection made on the other fide is, by com- 
paring the caſe of a ſeme covert with+*the caſe of an in- 
fant; but | anſwer, an infant is diſabled only quoad hoc, 
and may oblige himſelf for neceſlaries, but here the wife 


would bind her huſband alſo; in the caſe of an infant, 


-there is no body entruſted by the law to provide for him 
(for guardian in ſocage is only where there is land) imme- 
diately ; and therefore he muſt do it himſelf, whereas the 
huſband is entruſted for the wife ; ſo the cafes are not 
parallel. | 

3dly, It is objeCted, that it comes to the uſe of the 
huſband ; I anſwer, it would then bind the huſband in 
ſuperfluities, which may ſo come to his uſe; which how 
inconvenient, I leave any man to judge. 

4thly, It is objeQed, that the huſband is bound by the 
wrongs of his wite, and may be charged in trover and 
converſion upon her act ; I ſay, that in caſe of a wrong 
ſhe binds herſelf, for ſhe muſt be joined in the action, 
and ſo ſhe will be more careful not to ſubjeCt herſelf, 
than when the huſband is charged alone ; but I hold, that 
in this caſe no trover and convetſion lies ; for the delivery 
of the party knowing the fat, and intending a fale and 
contract, tranſlates the property at the peril of him that 
delivers them. If a man knows one to be an infant, and 
fells him goods, it 1s at his peril, for if they be not ne- 
ceflaries, he ſhall never charge the infant for the conver- 


fion ; and ſo of a feme covert, if there be no conſent of- 


the huſband ; for it has been held, that what the wife 
eats or wears comes to the uſe of the huſband, and will 
maintain a converſion; and if the law ſhould not be 
taken thus, we ſhould let in a flood of inconveniencies, 
which would make all thoſe diſabilities the law has raiſed 
for the 'proteCtion of infants and feme coverts, mere 
words, and of no effect. | 

2dly, I ſhall lay no ſtreſs upon the imperfect finding of 
the verdict, leſt it might be ſaid, that that was the reaſon 
of the judgment, but only name ſome particulars, wherein 
it ſeems to be imperfect, 1ſt, They ſhould have found 
what the ſtuffs were; for it has been adjudged, that the 
velvets were not neceſflary for an infant ; they ought ro 
have found the circumſtances of the neceſlity ; as where 
manſlaughter is committed /e defendendo, or in execution 
of an office ; they ſhould have ſet forth of what kind the 
neceſfity was, as there 1s a neceſlity of cloaths, of meat, 
of medicine, and. of habitation ; they have found, that 
theſe goods were neceflary and convenient for his degree, 
they ſhould have faid alſo for his eſtate; for a high degree 
may have a low eſtate, and the wife cannot. expect to 
be maintained according to the height of her huſband's 
degree ; but I lay no hold on theſe deſeCts in the verdict. 

3dly, Upon her departure, all evidence of any obli- 
gation of the huſband to maintain her ceaſes ; it would 
elſe be very unreaſonable, for whilſt they are both in one 


houſe, the ſame proviſion will ſerve for both ; in caſe of 


a bailiff, if he goes away, no contract of his will bind 
the maſter, though he*had no expreſs diſcharge ; and here 
we muſt preſume ſome unreaſonable cauſe of her depar- 
ture; for a wife in no caſe ought to do it, and ſhe might 


have had alimony without any ſeparation. 
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4thly, Admitting all this, I hold, that the prohibition 
here takes away all preſumption of any conlent of the 
huſband to the contraQt, either expreſs or implied, ang 
though the wife ſhould be allowed ſuch a power to chars 
[8 huſband, as ts affirmed on the other (ide, yet it mg 
be diſcharged as to one particular man, by the prohibition 
and countermand of the huſband ; it would be a ye; 
hard caſe Wy for ſhe may make him liable to the greateſt 
enemy he had in the world, 12 Zdw. 4. 18, The 
King may grant to F. S. to be exempt of juries ; but if 
he grants it to a whole county, hundred, or townſhip, the 
grant 1s void ; and by this prohibition of the huſban( here 
is no diſcharge of the whole power, but only it is taken 
of thoſe particular perſons. If a man enters into an obli. 
ee not to uſe his trade, it is againſt law, and yoid: 

ut if it be not to ſet up his trade in ſuch a ſtreet or town, 
it 1s good, ; 

Note ; he added, that as to the charging the huſband 
by way of evidence, which he had reſtrained to cohabita- 
tion, he ſaid, the law is the ſame where the huſband de- 
parts from the wife; as upon going beyond fea, &, 
I Sid, 109, 110, &c. and x Med, 128. 1 Lev. g, x 
1 Keh. 69, 8, &c. S. C. 

Dince this reſolution, there have been ſeveral caſes in 
which tradeſmen have recovered in aCtions brought againſt 
the huſband for goods delivered to the wife; and in all 
theſe caſes the Judges have laid down the diſtinQion of an 
implied promiſe, and directed it as a ſufficient foundation 
to charge the huſband, and in their direQtions have ſhewn 
as much favour as poſhble to ſuch tradeſmen as entruſted 
her on the credit of her huſband, and were in no combi- 
nation with the wife to charge him. 1 New 46r. 3o0. 

An ordinary working man married a woman of the 
like condition, and after cohabitation for ſome time, the 
huſband left her, and during his abſence the wife worked ; 
and this aCtion being brought for her diet, died ; it was 
held, that the money ſhe earned ſhould go to keep her, 
x Salk. 118, 

If the wife, whilſt ſhe lives ſeparate from her huſband, 
and has a ſeparate maintenance, buys goods of tradeſmen, 
who know of the ſeparation and maintenance, they cannot 
ſue the executors of the huſband in Chancery for theſe 
goods ;z neither will equity give the executors any relief, 
becauſe they have a very good defence at law, 1/n, 
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If a feme bound in debt takes baron, he fhall be charget 
during the life of the feme, but not after her death, bc- 
cauſe ceſſante cauſa ceſſabit effettus. Br. Baron and Fenty 
pl. 27. cites 49 E. 3. 23. 

Citation was ſued in the Spiritual Court again/! a fer? 
\ ſole upon ſlander, and the libel proved for the plaintiff; 
upon which the court awarded 101. to the party for its 
cots, and for the defamation ; and after the feme took ba- 
ron, and made the baron her executor, and died ; after 
citation was againſt the baron, as executor of his feme, 1! 
| pay the ſum to the party, upon which a prohibition was 
ſued, and the other prayed conſultation ; and p#r the 
opinion of the court, becauſe the flander is ſpiritual, and 
they cannot award better recompence than money, an 
that the baron has proved the teſtament of the icme, and 
ſo agreed that ſhe made him executor, and therefore con” 
ſultation ſhall be granted ; but ſeveral Serjeants c07!7%, and 
that the Spiritual Court cannot award a ſum of money» 
and that the flander dies with the perſon, and all that 
which depends upon it likewiſe ; but Broz#e ſays, it ſeems 
to him that it is a debt, and by the death of the femt it 
debt ſhall not run upn the baron ; but it ſeems, the pri” 
hate of the teſtament he has taken upon him to pay it it laws 
Br. Conſultation, pl. 5. : 

A, married a feme, executrix, ſubjef? to a droaftavit; 
if A. have not ſufficient to ſatisfy, himſelf ſhall be 1mpi” 
ſoned for the debt, Cary's Rep. 34. Trin. 1 746. 1+ 
| In debt againſt baron and feme, as adminiſtratnix 't 
her firſt huſband, judgment being againſt them, the ſher! 

returned nulla bona, &fc, of the inteſtate, whereupon ow 

| other fi. fa. was brought againſt them, that if it be foun 
that they denaſtaverunt bena, & fi conſlare poterity Fm 
' fi. fa and the ſheriff returned, that they had 10 go0ds 0, 
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| the FOR in their hands, but that the wife had gon 
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1), value of 1001. which ſhe had wafted during her widow 
hood, and that the huſband had not waſted any of them, & 
ldevaſtaverunt according to the writ, the jury pray the 


direction of the court. It was argued, that this was a 
devaſtavit in both ; and the court held, that the return 
of what was found by the jury was good enough, and 
judgment for the plaintiff. Cro, Car. 603. pl. 7. 

” It was admitted on all fides, that if a feme ſole 1s 1m- 
d:bted and marries, an aCtion will lie againſt huſband and 
wife, and he is liable to the payment of her -debts. 3 

4. 186. | 
"I marries B. an adminiftratrix; B. had waſted great 
part of the eſtate before the marriage. After the marriage, 
a ſuit is brought againſt them for a diſtribution, according 
to the aCt of parliament, and a decree is had for that 
purpoſe, and then the wife dies ; per Lords Commiſſioners, 
the huſband is not to be charged farther than what came 
to his or his wife's hands after marriage. 2 Vern. 118. 

Feme dum ſola gives bond; if the huſband dies, his 
executor is not chargeable with this debt. Arg. 10 Med. 
61. 

; A freeman of London having iſſue two daughters, deviſes 
6000 1. a-prece to them,' and makes his wife executrix + by 
an eſtimate it appeared, that Hts perſonal eftate at his death 
was 18000 1. to 60900 [.. of which the widow being inti- 
tled, 4. her. ſecond huſband, in conſideration thereof, 
ſettied a jointure of 600 /. per ann. Aſterward a loſs of 
12900 /. befell the freeman's eflate; and though the wife 
was dead, and it was urged that the ſecond huſband was 
a purchaſer of her fortune, yet it was decreed, that the 
daughters ſhould have a proportionable recompence out 
of the 6000. for where he takes notice in the articles, 
that the booo /. he has with his wife, who was executrix 
of her former huſband, was part of her firſt huſband's 
perſonal eſtate, upon an account open and unliguidated, he 
comes in as a purchaſer thereof, ſubjeCt and liable to an 
account; that is, as to ſo much as upon the account might 
be coming to herz and beſides. having taken collateral 
ſecurity, that her ſhare ſhould amount to the 6000 /. he 
ſhall be /iable to a loſs befalling the perſonal eflate after- 
wards, as far as the wife's proportion amounts to, (though 
ſhe is dead) together with her two daughters-in-Jaw, who 
were each intitled to a third part by the cuſtom of LZon- 
don, Per Cowper C. Ch, Prec. 431. 

Where a man marries a widow executrix, &c, her 
evidence ſhall not be allowed to charge her ſecond huſ- 
band with more than ſhe can prove to have aCtually come 
to her hands. Agreed per cur, Abr. Eq. Ca. 227. Hit. 
1719. 

Where the feme dies, the baron ſhal! be diſcharged of the 
debt of the feme dum ſola ſuit ; for ceſſante cauſa ceſſabit 
effeius, Br. Dette. pl. 48. cites 49 E. 3. 25. 

A, bequeathed 7 1, to the plaintiff, and made his wife 
executrix, and died ; ſhe married the defendant, who had 
divers goods of the teftator's in his hands, and in conſide- 
ration the plaintiff would forbear to ſue him, he pro-, 
miled to pay it. "The defendant pleaded, that his wife 
was dead before the promiſe ſuppoſed to be made; and 
achudged for the defendant ; for the feme being dead, 
he is not chargeable ; and as to goods in his hands, he is 
liable to the executor or adminiſtrator for them. Cro. 
fac. 257. Mich. 8 Fac. 1. B. R. Smith v. Fohns, 

It. has been held, that where a man married a woman 
trader, who died, and at. her death was indebted to ſe- 
veral perſons for wares which ſhe had bought of them, 
and which were by her in ſpecie at the time of her death, 
and came to ber huſband, that though a bill be brought a- 
gainit him, he may either pay for thoſe goods, or let the 
perſon have them again 3 yet he may inſiſt that he is 
neither executor nor adminiſtrator to his wife, and there- 
fore not liable to her debts, and that all her goods belong 
to bim by law. Ruled upon demurrer. br. Eq. Ca. 60. 
Trin. 1700. Blackm:re v. Ley. But quere. xg 

udgment was obtained againſt a /eme ſele ; ſhe marries; 
then the plaintiff ſues a feire facias againſt huſband and 
wife, and has judgment quod habeat executronem againſt 
them. Then the.cwife dies, and the plaintiff-ſues a /crre 
facias ogainſt the Fly by and has judgment gued habeat 
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writ of error out of 7reland. Cited by Holt Ch. I. | 
caſe of O Brian v. Ram. 2 Ld, yok. Rep. _ n = 

A, married a feme ſole trader, and ſhe dies indebted. Tt 
was inſiſted, that though the huſband in ſuch caſes be not 
liable by law to the debts, yet he ought to be ſo in equity; 
but Lord C, Parker ſaid, that this was a queſtion with 
him ; for the huſband runs a hazard in beipg liable to the 
debts, much beyond the wife's perſonal eſtate ; and that, 
in recompence for ſuch hazard, he is intitled to the whole 
of the perſonal eſtate, though exceeding the. debts, and 
diſcharged therefrom, and is indeed intitled to the ſame 
upon the very marriage. H/mss Rep. 466, 469. pl. 1324 
Sf "ey in Caſe of the Earl of Thomend v. the Earl of 

uffolk. 

1M. was indebted to A. her mother in 2000 1. by bond, 
and then A. by will deviſed this 2000), to F.S.  afters 
wards 1. married, and ſurvived her huſband, and after- 
wards married W, R, who had with her ſeveral jewels, 
and a rent=charge of 15001. a-yrar. About ten years after 
this la/t marriage M. died, and then A. died, without hav- 
ing ever put the bond in fuit. Lord C. Parker held, that 
it 7. R. had been executor or adminiſtrator of his wife, 
or executor of his own wrong, he had been liable at law 
as far as he had aſſets; but he appears not to. the court in 
any of theſe capacities; and that, for aught appears, A. 
purpoſely omitted recovering judgment againſt him ; that 
the huſband during the coverture, is anſwerable for the 
wife's debts, though he has nothing with her ; and on the 
other hand, if he has received a perſonal eflate with his 
wife, and happens not to be ſued during the coverture he is 
not hable ; and in the principal caſe, the jointure enjoyed 
by Y/. R. might have determined the next moment after 
marriage ; and as to the demand from-H#/. R. of his ſaid 
wife's debt, his Lordſhip diſmifſed the bill with coſts. 
Wns's Rep. 461. pl. 132. Trin. 1718, 

A woman entered inte a bond, and after married, having 
brought her huſband a very conſiderable fortune. The 
huſband conſtantly paid the intereſt of the bond during the 
life of the wife. Now a bill is brought againſt the huſ- 
band for the payment of the bond, and 1 Chan. Caſes 295, 
was Cited ; and that having paid the intereſt, was a tak- 
ing the debt upon himſelf. But the bill was diſmiffed, 
though without coſts. Selef Ca. in Chan, in Lord King's 
time, Ty. Trin. 11 Gee. 1. Fordan v. Foley, 

Wife of A. receives 101. to the uſe of A. and this comes 
to the profit of A. in a' convenient and neceſſary way, 
though. it was without A.'s order or conſent after, yet A. 
is liable to this debt, and the count ſhall be of a receipt 
by the hands of the baron. Tenk. 4. pl. 5. 

A feme covert bought tobacco, and the huſband was ſued 
for it, though he had made-proclamation that no man ſhould 
truſt her, and no proof was that it came to the huſband's uſe 3 
or that the wife did uſe to buy and ſell for the huſband ; 
and it was ruled, that it ſhall be intended ſhe did fo as his 
ſervant; and the Judge took this difference, where part:- 
cular notice is given not to truſt the wife, there, if the 
party, to whom ſuch notice is given, do truſt her, it is at 
his peril; but not ſo upon this gerera# notre? by the procla- 
mation aboveſaid ; and in this caſe it was proved ſhe had 
formerly bought and ſold, but not lately. Clayt. 125, 
126. pl. 223. CY | 

If the baron 1s beyond ſea in any voyage, and during his 
abſence the wife buys neceſſaries, this is a good evidence for 
a jury to find that the baron «fſumpſit. S1d. 427. 

But ſuch evidence is only preſumptive, and not conclus 
frve Fvidence, and therefore the jury in ſuch caſe finding 
it ſpecially, the court cannot give judgment againſt the 
baron ; for their. being neceflaries and the employment, 
with the reſidue of the ſpecial circumances,' is not matter 
of evidence, upon which the jury ſhould proceed to aſ- 
certain the fat, whether the baron promiſed or not, S812. 
127. in caſe of Manby v. Scott. ; | 

And the baron might contradi ſuch preſumptive evi- 
dence by other proofs ; as that he gave her ready money to 
buy, &c. $8id. 127. in cafe of Manby v. Scott. 

he ſather. deviſed legacies to his children, and made the 
mother executrix. She martied again, and died. "Phe in- 
fants-brought-a bill againſt their father-in-law, +to have an 


, 


xecutionem againſt him ; and refolved to be well, upon Fi 


| account of /the. perſonal eſtate of the father 3 but wwe 
- that 
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that not being called to account in the life-time of their 
mother, he was not reſponſible now. Fin. Rep. 95. Hl. 
25 Car. 2. Gratwick v. Freeman. 

_ I: the wife pawn her cloaths ſor money, and afterwards 
borr 1105 money to redcem them, the huſband is not chargeable 
uni-cis he were conſenting, or that the firft ſum came to 
his ute. 2 Show. 283. | 

In caſe brought for wares ſold and delivered by the 

plaintiff, to the wife of the defendant, non aſſump/it was 
pleaded, and upon evidence it appeared that the goods 
were /ilver fringes and laces for a petticoat and fide-ſad- 
dle, and that they were all delivered within the compaſs 
of tour months, and that they amounted to 941. and that 
Part of them were delivered to @ carricr for the wife of 
the defendarit, by the order of Mrs. Rider, upon a letter 
of the wife to Mr. Rider, and that the other part were 

elivered upon a letter of the wife to the plaintiff ; and 
that the laces were worn and uſed by the wife in the view 
of the defenaant, and that the wife at that time /zved with 
the defendant in the ſame houſe. For the defendant it waz 
inſiſted, that long time before the delivery of theſe goods, 
there was a difference between him and his wife, and that 
they for the ſpace ot two or three years had not lrved toge- 
ther, and that the wife declared to the defendant that ſhe 
would charge him with 5007. in one term, and would 
have him in gaol in the next, and all this before the goods 
were delivered ; and that for many years the wife had an 
allowance for cloaths, viz, go]. per ann. and no evidence 
was given that ſhe had any occaſion to have theſe cloaths, 
ſo as they could appear to-be neceſlary. And the /ame day 
another ation was tried for velvet and tiſſues of J1. per 
yard, to the value of Bol, And Treby Ch. J. directed that 
if the jury found the plarntiff immnoxent of the deſign of the 
wife to ruin the huſband, ana delivered the laces, &c. as 
goods fit for the wife, aud upon the credit of the huſband 
without notice of the difference between them, that the huſband 
ſhall be obliged to pay the plaintiff, for it is part of his 
promiſe of marriage to feed and clothe her ; and though 
ſhe had an allowance, this was Jo and of which the 
plantiff had not notice ; but it the plaintiff had notice 
of the differences between the huſband and wife, and ſold 
them only to enable the wife to ruin the huſband, then 
the defendant would not be chargeable, and though the 
huſband be chargeable heretofore, yet after ſuch a ſolemn 
trial and their differences made ſo public, he held that 
the huſband ſhall not be chargeable ; and likewiſe 1f-the 
Plaintiff was privy to their differences, but delivered the 

oods innocently, yet, if the goods were not ſuztable to 
the quality of the wife, the defendant ſhould not be 
chargeable ; and if part be only ſuitable, he ſhould be 
charged for that part only. Upon this direCtion the jury, 
being of gentlemen, found generally for the plaintiff for 
his whole damages. Skzn. 348. Bug 

Debt againſt huſband for the lodging of his wife, and 


proof only made that he formerly cohabited with her and- 


owned her as his wife, and held ſufficient to charge him, 
but that he might diſcharge himſelf by giving elopement in 


evidence, for they that will truſt a wife after ſhe has 
| Eloped, do it at their peril. 12 od. 372. 


hile they cohabit the huſband ſhall anſwer all con- 
trats of the wife for neceſſaries; for his aſſent ſhall be 
preſumed to all neceſſary contracts upon the account of 
cohabiting, unleſs the contrary appear ; per Holt Ch. }. 
at Guildhall, 1 Salk. 118. 

If a wife takes up cloths, as ſilks, &c. and pawns them 
before made into cloaths, the huſband ſhall not pay for 
them, becauſe they never came to his uſe ; otherwiſe if 
made up and worn and then pawned ; per Holt Ch. J. at 
Guildhall, 1 Salk. 118. 

If baron turns away his wife, he gives her credit 
wherever ſhe goes, and muſt pay for neceſſaries for her ; 
but if fe runs away from her huſband, he ſhall not be 
— 254 by any contract ſhe makes ; per Holt Ch. ]. 1 Salk. 
I . 

If a woman be found guilty of a battery and fined, the 
huſband ſhall not be liable ; per cur'. 11 Med. 253. 

A feme, who had the fou! diſtemper given her by her 
huſband twice, left him, and borrowed 301. of W.R. to 
pay deftars and apothecaries, and for neceſſaries ; it was ſaid by 
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the Maſter of the Rolls, that admitting the wife cannzt 
at law bortow money, though for neceſlaties, ſo a4 ;/, 
bind the huſband, yet this money being applzed: to th, ve 
of the wife for her cure and neceſſaries, the plaintiff wh, 
lent this money, nult in equity ſtan mn ike place of the 
perſons who found au provided ſuch neceſturies for her, 
and therefore, as ſuch perſons would be creditors 
the huſband, ſo F. R. ſhall ſtand in their place ang ! - 
a creditor alſo; and his honour dirc&ted the truſices {;, 
whom the huſband, then deceaſed, had deviſed jad jy; 
payment of all his debts) to pay //7. R his money an 
likewiſe his co/is. HWms's Rep, 482. Mich 17518, Hur. 
ris v. Lee. - 

If a married woman comes ints a ſhip to buy goeds, and 
the owner not being willing to truſt her, becauſe ſhe js 
under coverture, a third porſin coming ty undertakes fr 
the payment : the court thought it clear, that the owner 
cannot come upon the huſband for the payment. Bar. 
nard. Rep. in Br. R. M.ch 2 Geo. 2. in cale of Garnum 
v. Bennet. 

In detinve it was admitted, that if a man gives a legacy, 
and makes his feme. his executrix, and dies, and ſhe takes 
baron, and after ſhe delivers the legacy, this is well, 
- GR: ſhe be covert baron. Br, Exuutery, 
pl. 47. | 
In treſpaſs a ſeme executrix took baron, and after fi; 
bailed t/ e gouds of the te/tater to J. S. without ber barn ; and 
well, per /av:;jor and Brian ; for the may deliver legacies, 
and receive debts, and make a releaſe or acquittance, and 
may give the goods without her baron ; for ſhe alone may 
do all maiters in fact. Contra of matters of rod ; for 
ſhe cannot ſue nor be ſued without her baron. Br, Exe- 
cutirs, pl. 178, | 

eme executrix took baron ; there in debt againſt them 
as executors, he may ſay that the feme has aus GAN 
ſtered, and the other may ſay that the feme has aſſeis, &, 
without ſpeaking of the baron ; for it is ſaid there, that 
the feme may adminiſter without the baron, YQuere, 
Br. Executors, pl. 150. 

In treſpaſs, per Newton, a feme covert may be execu- 
trix, and ſhe and her baron may ſue for a debt, and yet 
ſhe cannot make a deed without the baron. Br. Exect- 
tors, pl. 68. —- ; 

If feme executrix takes baron, and afterwards ſhe re 
leaſes debt of the teſlator by deed in her own name ; this 1s 
good, for ſhe repreſents the teſtator ; per Littleton, but 
Cook contra without her baron. Br. Coverture, pl. 52: 

In account, if a feme be executrix and takes baron, and 
aſter ſhe delivers mney to ]. S. and her baron dies, and ſhe 
brings writ of account, and does not name herſelf ex2cutrix, 
and well, becauſe it was a thing which was once in his 
poſſeſſion. Br. Executors, pl. 1C1. TH 

| And Rede agreed that a feme executrix may pay dcits 
of the teſtators and the legacies, but not deliver money t! 
render account. But Kebie taid that ſhe may do. the one 
and the other. 141d. ; 

Feme executrix cannot make acquittance as executris 
without her baren ; but contra by the Spiritual Law. Br. 
Executors, pl. 101. : 

D. confeſſed a judgment to F. who made his wiſe, the 
plaintiff, executrix and died ; ſhe adminiſtered and married 
a ſecond huſband, and then, ſhe a'one, without her hul- 
band, acknowledged ſatisfattion, though no 1 eul ſattsfac19h 
ou made, "lhe court held that this was not good 

id. Jl. 

Avite adminiſtratrix under ſeventecen ſhall join with her 
huſband in an aCtion ; per T wiſden J. Md. 297. _ 

It was ſaid, that if @ feme be made exectrix who dres 
not adminifler, and ſhe takes ba*on, the baron may admin: 
fler for him and his feme, and prove the teſtament, &c. 
and there releaſe of the baron is good. Br. E£xtcutiris 

l. 147» | 

l If x feme executrix takes baron, and he re{caſes all aci1ans 
this ſhall be a bar during the coverture without quent 
by the Juſtices. But Choke doubted if it ſhall be 2, Q 
pe & the death of the baron ; but per Piget, once £xu7 
is for ever. Br. Releaſes, fl. 29. | 


If a feme executrix takes baron, and the /ar9m puts wy 


may 


felf in or heat for debt of the te/iator, and owars 


ind the baron Aes, the feme ſhall be barred, per tot? 


that from hence it ſeems to him, that 


made, 
+ ſays 
4 e's of he baron without the feme is a good bar 


- > the feme ; quod conceditur, anno 39 H. 6. 15. and 
ho Ti Beans thoſe debts in his releaſe, and 
otherwiſe they had been extindt. Br. Releaſes, pl. 79. 

A feme executrix takes baron, and they bring debt as 
executors, and have judgment, the defendant pleaded out- 
lawry of tie huſband in bar ; but pur cur. Clearly the huſ- 
band forfeits nothing of the goods which the wiſe had as 
executrix ; and judgment for the plaintiff” 3 But 


"The poſſeſſion of the wife as executrix, is alſo the poſ- 
ſeſſion of her baron, and damages recovered in trover of 
them, ſhall be to the eſtate of tefkator, and ſo may con- 
cern them both. Sty. 48. _ | 

A. made his will, by which he gave divers legacies, 
and then adds 3 ©* The reſidue of all my goods TI bequeath 
12 Frances my wife, whom I make executrix to pay my debts.” | 
Fron'es paid the debts and legacies, and had goods 
Jeſt, and marries B., who made 7 S. executor and died. 

. $. took the goods, the widow brought detinue againſt 

. $. and judgment for her, for notwithſtanding the de- 
tiſe of the reſidue, Ec. ſhe had it not as deviſee, but as 
executrix, by reaſon of the words of the deviſe (to pay my 
debts), which have no other meaning, but that ſhe thall 
enjoy them as executrix. And. 22. pl. 45; | 

A flranger lays claim to @ term which the wife has as 
executrix to her baron, and her ſecond huſband by writing 
ubmitz to an award the title and intereſt of his wife, 
The arbitrator awards one moiety to the claimant, and 
awards the other mozety to the baron and feme. The ſe- 
cond baron dies. The wife is bound. For if the baron 
had granted over the term, ſuch grant would bind the ; 
ſeme. And conſequently the ſuhmiſſion in this caſe being 
for the title and intereſt of the term, is the fame in effect 
as if the baron had granted the term over ; but if the ar- 
bitrators award that the poſſeſſor ſhall hold the term ; this 
it ſeems does not bind the right of the other, for ſuch ar- 
bitrament does not extinguiſh the right as it does in the 
other caſe where it makes the poſſeſſion to paſs. Dyer 
183. a, pl. 57. 

A feme admini/iratrix to her former huſband, brought 
debt with her then huſband upon an obligation 10, the inteſlate. 
and had judgment for debt, damages, an1 cots. "The feme 
died. The baron after a year and a day brought ſei. fa. 
to have execution ; and all the court (excepr Hide Ch. ] 
who doubted thereof) conceived that the cz. fa. lay not 
for the huſband, becauſe being a debt demanded by the 
vite as adminiſtratrix it was 7n auter dreat ; and though 
they recover, yet ſhe dying before execution, the duty 
_ Temains to ſuch perſon as takes a new adminiſtration as 
in right of the inteſtate ; and though the baron is party 
to the judgment, yet he has no property in the debt, 
whereas he that ought to have a (ci. fa. muſt have pritity 
and property to have the debt, otherwiſe it is a vain ſuit. 
Cro, Car. 208. pl. 2. | 

Obligee made his wife executrix. She married a ſecon1 
buſband, who became bankrupt, 2nd the commiſſioners aſ- 
hgned this debt. But by Hl Ch. J. they have no power 
to aſſign any thing but what is the bankrupt's eſtate, and 
if the wife dies before aſſignment by bim, there muſt be 
an adminiſtration de bonis non. His power to diſpoſe ob 
her eſtate does not make a title in him ; and though he 
may diſpoſe” of a term which he has in jure uxorts, yet if 
e becomes a bankrupt, the commiſſioners cannot aſſign 
over this eſtate ; and by Poxvel J. they have nothing to do 
with the debts of the teſtator, but only with the debts of 
the bankrupt. Holt's Rep. 104, 105. | 

Where the wife has debts or duties due to Fer, ſhe can: 
not, by making another perſon executor, preclude her 
huſband from that benefit which to him ſhould appertain 
as adminiſtrator of her goods. Went. Off. Ex. 200. 

But where they belong to her as executrix, no benefit can 
redound to the huſband by having ſuch adminiſtration of 
his wife's $000 3 for thoſe ſhould go to the next a-kin 
of the wife's teſtator, who muſt take adminiſtration de 
*nts non of ſuch teſtator, if ſhe has no executor, and 


ereſore her making executor as touching theſe brings 9 
Vor.1. Ne 30. | | 


DB: aA ik 


prejudlicy to ber boron, and ſo is ous of the reaſon &f th£ 


caſe of Ognell v. Underhill and Appleby. Went. OF. Ev 


5 200, 


Where the wife is exec:trix and legotee, if ſhe claims 
as exrcutrix, and dies, if the ſecond baron would have 
advantage of it, he muſt take letters of adminiſtration de 
bonts non of the firſt huſbandz and not of the wife ; but if 
(he had claimed the land and the term in it as legatee, and 
had not been in pofſzſſirn, adminiſtration taken of the rights 
and debts of the wife had been good as to that intent, 
though his wife was not actually poſſeſſed of it, but onl 
had a right unto it, and of ſuch things in a#tion the huſ- 
band might be executor or- adminiſtrator to his wife ; and 
if the baron takes adminiſtration differently, and brings 
aCtion, he will be nonſuit, and if the wife before eleftion 
marries, the baron may make the eleQion. Lev. 216. 
pl. 298. Mich. 32 & 33 Eliz. C. B. in caſe of Cheyney 
v. Smith. 

The wife intitl:d by the Ratute of diflrilutions, dies, be- 
fore diflribution, inteſtate, and fo does the huſband too, 
ſoon after. Whether the intereſt veſted in the wife did 
velt in the baron, without taking auminiſtration to his 
wife, or not? It was argued that it did, and fo that it 
{hould go to the adminiſtrator of the huſband; and not 
« the aiminiſtrator of the wife. See 2 Fern. 302, 
pt. 293» 

Feme covert executrix dies inteſtate; adminiſtration 
may be grant«d to the next a-kin of the firſt teſtator de 
bonis n;ns Jo. 176. pl. 9. Hil. 3 Gar. 1. B. R. in caſe 
of ones vs Rowe, | 


5. That afts done by the huſband, or wife alone, or jointly 
with the wife, will bind the wife z and of her agr:ement or 
diſagreement to ſuch as after the death of the huſband. 

The huſband, as head and governcr of the family, has 
an adſolute power over the chattels real and perſonal 
which he is poſſefled of. in right of his wife, to diſpoſe of 
them as he thinks proper, and no a&t or concurrence of 
her's is of any avail, either in confirming or controlling 
'uch diſpoſition ; but the real eſtate is under a different re» 
zulation, and not under the power of the huſband longer 
than during the coverture; and therefore any diſpoſi- 
tion of it made by him alone may be defeated; alfo all 
charges laid on it by him fall off with his death. 1 Ro, 
Abr. 346, 347. 2 In/t. 510. 10 Co. 42. 1 Sid. 11. 

At Common Law, any alienation made by the huſband 
of the wife's land, whether by feoffment, fine, or reco«» 
very, was a diſcontinuance, and after his death ſhe was 
put to her ci in vita, to reinſtate herſelf ; but now by 
the ſtatute '32 H. 8. cap. 28. it is provided, That no fine 
levied by the huſband alone, of lands, being the freehold and 
inheritance of the wife, ſhall in any wiſe be or make a diſs 
cont:nuance, er be otherwiſe prejudicial to her or her heirs, 
but that the wife and her heirs ſhall ani may lawfully enter 
1iito the ſaid lands, according to their rights and titles therein, 
2 Int. 681. 

It a feme covert levies a fine of her own inheritance 
without her huſband, this ſhall bind her and her heirs, 
becauſe they are eſtopped to claim any thing in the land, 
and cannot be admitted to fay ſhe was covert againſt the 
record ; but the huſband may enter and defeat it, either 
during the coverture, to reſtore him to the freehold he 
held jure uxoris, or after her death to reſtore himſelf to 
his tenancy: by the courteſy, becauſe no a&t of a feme co- 
vert can transfer that intereſt which the intermarriage bas 
veſted in the huſband ; and if the huſband avoids it dur4 
ing the coverture, the wife or her heirs thall never after 
be bound by it. Bre. Tit. Fines, 33. 10 Co. 43, Hob. 
225. 7 Co 8. Co. Lit. 46. I 64 

i a huſband and wife join in a fine to convey her own 
inheritance, it ought to be received, if upon her exami- 
nation it appears to be voluntary and free from conſtraint 
and if ſhe be of full age, the fine ſhall bind her as if ſhe 
had been ſole. 1 Rl. Abr. 347. 2 Rel. Abr. 20. 2 Inft, 


| I : Ye 
? Where the feme is examined by writ, ſhe ſhall be 
bound, elſe not. 10 Co. 43. ; 


| Baron and feme levy a fine; this will bar the feme. 
Fo | | | 


1 Rol. Abr. 347. fie” 
Hh [4 


| 
| 
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| Tf baron and feme ſuffer a common recovery, this binds | 


the feme ; for ſhe is examined in this. 10 Co. 43. 

Baron and feme acknowledge a deed to be inrolled , 
this does not bind the feme, becauſe ſhe is not examined 
by writ. 10 C9. 43. 

If the baron and feme are bound in an obligation of 100 1. 
for a releaſe made to them of the land de jure uxorts, and 
the baron dies, this obligation ſhall bind the feme, be- 
cauſe it was made for her releaſe, uhich is a benefit to her ; 
per Belknap. DQuere ; tor it was not adjudged. Br. Baron 
& Feme, pl. 77. ; 

If a man leafes to Laron and feme for years rendering 
rent, and dies, the feme ſhall be bound by it; contrary 
of other collateral covenants.» Br. Baron and Feme, þl. 


Leaſe made by baron and feme ſhall be faid the leaſe of | 


them both, till! the feme diſagrees, which ſhe cannot do 


in the life of the baron, and waſte lies by both. Zr. 


Agreement, pl. 6. : 

A man was infeoffed to the uſe of a feme folr, who 
takes a huſband. "they both for monzy ſell the land zz 
B. who pays it to the wife, and fbe and her huſband do 
pray the feoffoe to make eftate to B. Afterwards her hutband 
dies. Now, by the Chancellor and all the Juſtices, ſhe 
ſhall have aid againſt the firlt feoffee by ſubpcena, to ſatisfy 
her for the land 3 and if the ſecond feoffee were conuſant, 
a ſubpoena ſhall be againſt him for the land ; for all that 
the wife did during her coverture (as they faid) ſhall be 
taken to be done for fear of th? huſband.” Cary's Rep. 
$8, 19. | 

Hutband and wife, ſeiſed of lands to them and the heirs 
of the huſband, He coverani-d, in conſideration of 20 /. 
that he and his wife would friffer a recovery thereof by writ 
of rizht, according to the cuitom of London, which is as 
binding as 2 fine at: Common Law, and that it ſhould be 
to the uje of the rec-11rors until they (the baron and feme) 


— 
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verture, ſhe may claim dower in the other” oe” 
| Lit. 36. Dyer 358. lands, (, 
If baron and feme by fine fur concefſit grant land t, 


7.8. for ninety-nine years, and warrant the ſaid land to 
Fe dS. during the faid term, and the baron dies, and 7.9 


is evicted by one that hath a prior title, he may there. 
upon bring covenant againſt be feme, notwithſtandin 
ſhe was covert at the time when the fine was fir levide 
2 Saund. 177. 1 Sid. 466. S.C, 1 Med. 290, 2 Kg, 
684, 70Js | ; 
| A. recovety, as well as a fine by a feme covert ;; 
good to bar her, becaufe the precipe in the recover 
| anſwers the writ of covenant in the fine, to bring her 
into court, where the examination of the Judge deltroys 
the preſumption of the law, that this is done by the cg. 
ercion of the huſband, for then it is to be preſumed 
they would have refuſed her. 10 Co. 43. 2 Rl, Abr, 
395- | | 
But if a wife alone, or with her huſband, bargain and 
ſell her lands by deed indented and inrolled, yet it ſhall 
not hind her, for a wife cannot be examined by any court 
without writ, and there is no writ allowed in this cle, 
2 [nf 673. MH. 225. 

It a feme coyert joins her huſband in levying a fine to 
raiſe a fum of money by way of mortgage, this ſhall bind 
her. See 2 Vern. 435, 689. 1 Vern. 41, 213. 

If a huſband difleite another to the uſe ot his wiſe, this 
does not make her a diſſeiſoreſs, ſhe having no will of 
her own, nor will any agreement of her's to the defl:ifin 
during the coverture, make her guilty of the de/7ifi», for 
| the ſame reaſon ; but her agreement after her huſband's. 
| death will make her a_diflciforeſs, becaule then ſhe is ca- 
pable of giving her conſerit, and that makes her tenant 
of the freehold, and ſo ſubject to the remedy of the diflciſee, 
1 Kol. Abr. 660. Bro. Diſſcifn 67. . 
| 90 if a man diſleiles another to the uſe of a feme covert, 


hal mae a go:d and ſuffirient leaſe for forty years, Sc. and | her agreement to it Ggnifies nothing, though the huſban4's 


after tr the uje of th: iutand ana wife, and the heirs of the 
eme, The leaſe was made accordingly, and afterwards 
the h:/band died Ail the Judges were of opinion, that the 
wife ſha'l not avoid this teaſe, becauſe her former eſtate 
was gone and extinguiſhed by the recovery z and judg- 
ment accordingly; and the reporter favs, that all the 
Juſtices of B. R. were of the ſame opinion. Dyer 290. a. 
l. 61. + 
: Fine by E. to the uſe of himſelf for life, remainder to 
. bis wife that ſhould be at the time of his death, for life ; re- 
mainder to the fon of E. in tail, E. took to wife Z. 
A fine levied by E. and A. his wife, who afterwards fur- 
vived him, and other uſes declared, is no bar to her, be- 
cauſe it was uncertain who would be the perſon ; but had 
the perſon been certain, there perhaps, notwithſtanding it 
was but a poſſibility, it might have been a bar; per 
Walmſley J. Cro. E. 826. þl. 31. | 
The examination of a feme covert 1s not always ne- 
ceſſary in levying of fines, becauſe that being provided 
that ſhe may not at the inſtance of her huſband make 
any unwary diſpoſition of her property, it follows, that 
when the huiband and wife do take an eftate-by the fine, 
and part with nothing, the feme need not be examined ; 
but where the is to convey or paſs any eſtate or intereſt, 
either by herſelf or jointly with her hufband, there ſhe 
. ought to be examined ; therefore if A. levies a fine come ceo 
to baron and feme, and they render to- the conuſor, the 
feme ſhall be examined ; ſo it is where ſhe takes an eſtate 
by the fine rendering rent. 2 [n/t. 515. 2 Rol. Aer. 17. 
If huſband and wite levy a tine, and the wife is within 
age, they may join in a writ of error to reverſe it during 
the minority of the wife, not by any privilege of coverture, 
but becauſe during her ſtate of Infancy, no act of her” 
can be ſo obligatory as not to be cancelled, if ſhe thinks 
it prejudicial to her. #, N. B. 21. 1 Leon. 15, 3 
Lev. 46. | 
If a man makes a jointure on his wiſe either before 
or after marriage, and they both join in a tine, the is 
bound thereby ; and ifthe jointure was made before mar- 
T1age, ſhe is barred to claim-dower in any other lands of 
the buſband's ; but if the joiature was made during co- 


agreement to it ſettles the eſtate in the wife, yet it makes 
her no ſharer in the guilt of the difleiſin. 1 Rel. Abr, 660, 
Br. Diſſeiſin'67. Wn 

A. having three daughters, B. C. and D. intails his 
land upon them ; afterward: C. married, and being a feme 
covert, agreed with conſent of her huſband t take 1000l. 
in conſideration of extinguiſhment of her right as cohair, The 
Judges by their certificate held it to be no bar to her. 
Toth. 162. 

A fingle woman did agree to have a moiety of land, ard 
after marriage, ſubſcribed her name with her huſband to 
a latter agreement, though feme covert. Toth. 160. 

MT. a tfeme, before her marriage with A. conveyed land 
ta iruflees with A.s privity, in truft, to pay the rents and 
profits to her ſole and ſeparate uſe for her life ; and after to 
q ſuch vſes as ſhe, whether ſo'e or. covert, ſhould by [# loft 
will lamit and appoint ;, and for uant of ſuch af pointment, 
then to her own right heirs for ever. Alter the marriage, 
A. mortgaged the land to the plantiff for five hundred 
years, to ſecure 1000/. A. and 17. joined in a fine, and 
both declared the uſes to be to the p/aintiff for. ſecunng 
this principal and intereſt, the remainder to the rigiit 
heirs of 4. 1. infifted that ſhe was compelled by dure(s 
to join in the fine, and that the mortgage was fAtitous 
only, and in truſt for A. in order to defraud her and it 
was argued that this. was a nated p:aver without 8 LN 
tereſt, and fo could not be barred by the fine ; but ord 
Chancellor & contra; and decreed the truſtces to convey 
to the plaintiff, but without prejudice to any future bill 
that may be brought for diſcovery of the fraud or forces 
Caſes in Eg. in Lord Talbat's time, 44. Mich. 1734. Fern 
v. Peaceck, | 

A feme covert by dureſs joins in a leaſe with her huf- 
band, ſhe ſhall be bound by it ; per Manwod }. 

Baron and feme feiſed in the right of the feme, mt 
gaged by deed for 3oo !. and covenanted to levy a fine 
for farther aſſurance, and if the baron and feme, or either 
of them, or their heirs, executo;s, &c did pay, Cc. then 
the ſaid fine, to enure to the baren and feme, and the ſur- 
v1vor, and after to the r:ght heirs of the baron. A hne 
was levied, and the monies not” paid at the time, Vt 
| [2 | PRs * __ » þorrowe 
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more money, and by deed confirmed the mort- 
age for the further ſum : the baron died ; his heir an in- 


borrowed 


{int ; decreed the feme to pay one third, and the infant 
heir two thirds. Chan. nl] oh. 1.1 OS 
A. promiſes to leave his wife 4001. it ſhe will join in 
fale of her Jands, and let him have the money to trade 
with, She joins, and fix months after he gives bond to 
a ſtranger to pay his wife 300 L. after his death ; per Hale 
Ch. J. This bond 1s not fraudulent againſt creditors. 
. 148. 
: i if : feme covert aCtually enters and commits-a diſ- 
ſeiſin, either ſole or together with her huſband, then ſhe 
is a diſeiſoreſs, becauſe ſhe thereby gains a wrongful poſl- 
ſefion, but ſuch aCtual entry cannot be to the ule of her 
huſband or a ſtranger, fo as to make them difleiſors, 
beczule though by ſuch entry ſhe gains an eſtate, yet ſhe 
has no power of transferring it to another. Co. Lit. 357. 
I Ral. Abr. 660. Bro. Deſjzifin IS, 67. See 8 Hen, 6. 
cont. 

ſt the huſband ſeiſed of lands in right of his wife, 
makes a leaſe thereof tor years by indenture 'or deed poll, 
reſerving rent ; all the books agree this to be a good leaſe 
for the whole term, unleſs the wife by ſome aCt after the 
huſband's death, ſhews her difſent thereto, for if the ac- 
cepts rent which becomes due after his death, the le.fe 1s 
thereby become abſolute and unavoidable ; the reaſon 
whereof is, that the wife aſter her intermarriage being 
by taw diſabled to contraCt for, or make any diſpoſition 
of hcr own poſſe hons, as having ſubjeQed herlelf and 
her whole will to the will and power of her huſband; 
the law therefore tran+ters the power of dealing and con- 
tralling for her poſſcilions to the huſband, becauſe no 
other can then intermecddlc therewith, and without ſuch 
power in the huſband, they would be obliged to keep them 
in their own manurance or occupation, which might be 
reatly to che prejudice of both z but to prevent the hut- 
Pand's abuſing ſuch power, and leſt he ſhould make leaſes 
to the prejudice of his wife's inheritance, the law bas 
left her at her liberty after his death, either to afhrm and 
make good ſuch leaſe, or defeat and avoid it, as ſhe finds 
it ſubſervient to her own intereſt ; and this ſhe may do, 
though ſhe joined in ſuch leaſe, unleſs made purſuant tc 


ſtatute 32 Hen. 8. cap. 28. Bro. Acceptance to Bro. 
Leaſes 24. Gro. Face 332. 2 And. 42. Co. Lit. 45. 
Plow. 137. Cre. Fac. 503. Nelv. 1. Gro. Eliz. 769. 


Huſband and wife make a leaſe for years, by indenture, 
of the wife's lands, reſerving rent ; the leſſce enters, the 
huſband before any day of payment, dies ; the wite takes 
a ſecond huſband, and he at the day accepts the reat-, 
and dies; and it was held, that the wife could not now 
avoid the leaſe, for by her ſecond marriage ſhe transferred 
her power of ayoiding it to her huſband, and his accep- 
tance of the rent binds her, as his own act before ſuch 
marriage would have done, for he by the marriage ſuc- 
ceeded into the power and place of the wife, and what 
ſhe might have done either as to affirming or avoiding 
ſuch leaſe before marriage, the ſame may the huſband do 
o_ the marriage, Dyer 159. I Rel. Abr. 475. 1 Rel. 

þ. 122, | 

_ The huſband being ſeiſed of copyhold lands in right of 
1s wife in fee, makes thereof a leaſe for years not war- 
ranted by the cuſtom, which is a forfeiture of her eſtate, 
% this ſhal! not bind the wife or her heirs after the 
uſband's death, but that they may enter and avoid the 
leaſe, and thereby purge the forfeiture ; and the diverſity 
ſeems between this aft, which is at an end when the leaſe 
expired or defeated by the entry of the lord, or the 
Vife aſter the huſband's death, and fuch as as are a 
continuing detriment to the inheritance, as wilful waſte by 
the huſband, which tends to the deſtcuRtion of the manor ; 
0 of non-payment of rent, denial of ſuit or ſervice ; for 
ſuch forfeitures as theſe bind the inheritance of the wife 
alter the huſband's death ; but in the other caſe the huſ- 
nd cannot forfeit by this leaſe more than he can grant, 
Which is but for his own life. 2 Rol. Rep. 344, 301, 
372. Cro, Car. 7. Cro. Eliz. 149. 4 Cro.\ 27. 
| A woman prorgian in ſocage marries, and joins with 
her huſband by indenture in making a leaſe for years of 
e 8" in lands, yet after her huſband's death ſhe may 


| 
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avoid the ſame for though the huſband has abſoluts 
power of all chattles, either real or perſonal, whereof he - 
is poſſeſſed in right of his wife, and the wardſhip of 
the body, and the land in this caſe is but a chattle, yet 
the wife being poſſeſſed of it in right of the infant, and 
accountable to him for the profits when he comes of age, 
the huſband's diſpoſition ſhall not bind her after his death 
but that ſhe may evade it in right of the infant, whoſe 
guardian ſhe ſtill continues to be ; and her own joining 
in the leaſe was not material, becauſe ſhe was then under 
coverture. Plowd. 293. Co. Lit. 351, 1 Rol. Abr. 343; 

A feme covert is-capgble of purchaſing, for ſuch an 
act does not make the property of the huſband liable to 
any diſadvantage, and the huſband is ſuppoſed to aſſent 
to this, as being to his advantage, but the huſband may 
diſagree ; and it ſhall avoid the purchaſe; but if he nei- 
ther agrees nor diſagrees, the purchaſe is good, for his 
conduct ſhall be eſteemed a tacit conſent, ſince it is to 
turn to his advantage ; but in this caſe, though the huſ- 
band ſhould agree to the purchaſe, yet aſter his death ſhe 
may waive it, for having no will of her own at the time 
of the fa ſhe is not indiſpenſably bound by the 
contract ; therefore if ſhe does not, when under her own 
management and will, by ſome aCt expreſs her agreement 
to ſuch purchaſe, her heirs ſhall have the privilege of de- 
parting from it. Co. Lit. 3. a. | 

Jointreſs paying off a mortgage was decreed to hold over 
till ſhe or oe executor be ſatisfied, and intereſt to be 
allowed her. Chan, Cafes. 271. | 

A. and his wife ſeiſed of lands in the right of the 

wife, by fine and deed, mortgage them for 349 /. which 
was not paid at the day, but 2001. part was paid afterwards, 
and then A. borrowed other money of the fame mortgagee, 
[he payment ot the 2007. was indorſed on the mortgage 
deed. 'T he wife, in the preſence of 4. made account of 
what was due on the firſt and ſecond loan,. for both, by 
agreement, were to be on ſecurity of the mortgage. The 
wite died, but no fine was levied on the ſecond loan, and 
therefore objected, that neither the wife's nor 4's conſent. 
ſhould bind the heir ; but Finch C, centra; for the mort- 
Zagee has good title in law, and as much equity to the 
money as the heir has to the land. 2 Chan. Ca. 98. 

Where the wije joined in a fine fur comeaſſu of her 
Jointure, being houſes burnt down in the fire of London, 
in order to a morigage or ſecurity to raiſe 1500 /. to re- 
build them, it is not an abſolute departure with her in- 
tereſt ; but there is a re/wlting tru/? for her when the ſe- . 
curity, or mortgage is paid, to have her eſtate again, as if 
it had been a mortgage on condition, and the money paid 
at the day. 2 Chan, Ca, 98. 

The huſband gave a voluntary bond after marriage to 
make a jointure of ſuch value on his wife ; the huſband 
accordingly makes a jointure ; the wife gives up the bond; 
the jointure is evifed; the jointure ſhall be made good 
out of the huſbang's perſonal eſtate, there being no cres 
ditors in the cafe ; and the delivery up of the bond by a 
feme covert could no ways bind her intereſt, Fern. 427. 
pl. 402. £13 : 

A feme covert agrees to ſell her inheritance, ſo as ſhe 
might have 2004. of the money ſecured to her ; the Jand 
is ſold, and the money put out in a truſtee's name accords 
ingly; this money ſhall not be liable to the huſband's 
debts, nor ſhall, any promiſe by the wife to that purpoſe, 
ſubſequent to the firlt original agreement, be, obliging in 
that bebalf. 2 Yern. 64, 65. pl. 58. Trin. 1088. wt 

Feme joins with baron in a mortgage of her own 1n- 
heritance, to raiſe money to buy a place for the baron 
baron covenants in the mortgage to pay the money 
(4500 4.) and on payment thereof by proviſo the term 
is to ceaſe. The mortgage is afterwards aſſigned, and the 
proviſo is, that on payment of them, or either of them, 
the term to be aſſigned, as they or either of them ſhall di- 
reft. Baron, ſoon after the mortgage, promiſed his wite 
to apply the profits of his place to pay it off. Baron pays 
it off, and takes an aſſignment in truſt for himſelf, and de- 
viſed it to a ſecond wife, The ſon and heir of the baron 
and firſt wife, brings a bill to have the mortgage aſſigned 
to him. Denied relief in Chancery but on payment of 


| principal, intereſt and coſts. But in dom. procer. a 
| NEED cree 
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Goa the mortgage to be aſſigned to the heit. 2 Vern. 
ep. 437+ | 

Baron and feme mortgaged his wifc's eſtate, arid baron 
rovenants t9 pay the money, but the equity of redemption 
was reſerved t9 them and their heirs, Baton died, and 
made F. $. executor ; fer cur. | he baron having had the 
money is, in equity, the debtor, and the land is to be 
confidered but as additional ſecurity, and ſo decreed it ac- 
cording to the judgment in det. proc. in the caſe of Lord 
and Lady Huntingdon. 2 Vern, 604. pl. $42. 

The wife joined with the huſband ih a fine to raiſe 
400O |. to equip him as an officer of the army. The buſ 
band dies. Per cur. "This muſt be taken to be a debt due 
from the huſband, and to be paid out of his -perſonal 
eſtate if he be able ; but all othet debts ſhall be paid firſt. 
2 Vern. 689. | 


6. Where the huſband and wife muſ1 join in bringing 
atlions ; where they muſt be jointly ſued ; and where a wife 
ſhall be conſidered as a feme ſole. 

In thoſe caſes where the debt or cauſe of ation will ſur- 
vive to the wife, the huſband and wife are regularly to 
join in aftion; as in recovering debts due to the wife be- 
fore marriage ; in aCtions relating to her freehold or 
inheritance, or injuries done to the perfoh of the wife 
1 Rel. Abr. 347- k | 

But if a teme ſole hath a rent-charge, and rent is arrear 
and ſhe marries, and the baron diſtrains for this rent, 
and thereu, on a reſcous is made, tkis is a tort to the baron 
bimſelf, and he may have an action alone. Cro. Eltz, 439. 
Owen 82. 8. P. Moor 584. S. C. 

So if a feme fole hath right to have common for life, 
and ſhe takes huſband, and ſhe is hindered in taking the 
common, he way have an aCtion alone without his wite, 
it being on'y to recover damages. 2 Bulft. 14. 

But if a baron and feme are diſſciſed of the lands of the 
feme, thev mult join in aCtion for the recovery of this 
land. 1 Bul}t, 21. . 

If the baron be poffeſſed of a reQory for years, in the 
right of his feme, he and his feme may joir in an aCtion 
upcn the 2 Ed 6. for not ſetting forth of tithes ; for the 
_ poſſeſſion of the baron is in the right of the feme, and the 
attion is given by the ſtatute to the proprietor. Cro, Eliz. 
6:8. 13Co. 47. 8. C. Moor 912. S.C. 

If a feme (ole is pofieſled for years of a cloſe to which 
time out of mind there hath been a way through the cloſe 
of *f. $, next adjoining, and Fa S, ereCts a building ex 
tranſverſo vie predict”, to that ſhe cannot uſe the ſaid way, 
and after ſhe marries, the baron and feme may join in an 
ation for the ſtoppage during the coverture, declaring 
that af er the ſaid marriage they could not uſe the ſaid 
way, &c. becauſe the wrong was dome to the feme, and 
the baron had the cloſe in her right. 1 Bulft. 110. 2 
Vent. 197, Cre. Car. 419. 2 Mad. 217. S. C. 

If A. declares that he was ſeiſed, in right of his wife, 
of a meſſuage, bakchouſe, &c. and that the defendant 
erected two houles of office ſo near the ſaid bake-houſe, 
which foundered the walls thereof, and by which the air 
was ſo unwholeſome that he loſt his cuſtom, &c. the ac- 
tion lics for the huſband alone. 2 Med. 269. 

If 4: leaſes to B. for years, rendering rent, and after 
grants his reverſion to baron and feme, and B. attorns, 
and then the rent is arrear and the term expires, the baron 
may bring an a£tion alone for this rent, becauſe this ac- 
tion 1s grounded upon the duty, and upon the nature of 
their eſtate; and the money muſt come to the baron ; 
and there is no difference where baron and feme are joint- 
leflurs, and where joint-purchaſers. 2 Bulff. 233. 1 
R2l. Rep. 52. S. C adjudged. i 

But if A. conveys lands to B. in fee, and covenants 
with him, his heirs and afſigns to make farther aſſurances, 
and theſe lands are aſſigned to 7. S. and his wife, and the 
heirs of 7. $. they muſt both join in an aCtion on the 
covenant for farther aſſurances. 1 Rel. Abr. 348. Cro. 
C:r. 503, 505. 1 Jones 406, 407. S.C. 

But if a bond is made to a feme covert, during cover- 
ture, conditioned to pay money to the feme, the baron 
alone may bring an action upon this bond. 23 Lev. 403. 


N08 i... 

Reſcous was brought by the baron and feme, of r4{,,. 
erg» the lord "q rieht of his feme ; and it 2.3 Few 
that the baron alone ought to have the aCtion, and after. 
ward that the aCtion is wel] brought in name of both ; qy,4 
nota, And per Littelion ; It is well brought alſo in the 
name of the baron only. Br. Baron and Feme, pl 59, 

Baron brought an aQion for the battery of his wife 
per qiz2d n:g-tia ſua infefia remanſerunt, and had judgment 
to recover. Cro. Jac. 502. pl. 11. _ 

Where the feme is adminifiratrix, the ſuit muſt be in 
both their names, and they ſhall be named adminiſtrators 
for by the intermarriage the huſband hath authority to "Ih 
termeddle with the goods as well as the wife; but in the 
declaration all the ſpecial matter muft be ſet forth; per 
Tray Ch. J. and fo ſome faid is the book «f Entries, 
that both of them ſhall be named adminiſtrators. G4, 
40. pl. 44. | 

In aCtion for goods which the ſeine has as rxecutrix, they 


muſt join, to the end that the damages thereby recovered 


may accrue to her as executrix in lieu of the goods, 
Went. Of. Ex. 207: : 

In battery the plaintiff declared, that on ſuch a day the 
defendant aſſaulted and beat his wife This a&iom as 
brought by the huſtand after the death of his wife, and it 
being a perſonal wrong, is dead with the perion ; and if 
ſhe had been living, the huſband alone could not have the 
action, becauſe damages muſt be given for the tort of- 
6 to the body of his wiſe ; guid fuit conceſſum, Ye, 

oP 

A feme ſole had right of common for her life, and 
married B. who being hindered in taking the common, 
brings aCtion in his own name, without naming his wife, 
The court held the aCtion well brought, it being only to 
recover damages. 2 Bulſt., 14. | | 

The Queen leaſed a houſe to C. who cwvemanted for 
himſelf and his executors and afſigns to repair, and leave the 
houle repaired. Afterwards the Queen granted the rever- 
fion to B, the flaintiff and his wife, and to the heirs of B, in 
fee ; and for not repairing, B. alone brought covenant, 
Reſolved, that the aCtion being perſonal, and damages 
only recoverable, the huſband may alone h.wve the ation, ir 
join the wife with him. Cro. Zac. 399. pl. 6. 

Treſpaſs of afſault, and wounding of the plaintiff, ne 
non of aflaulting and beating the plaintiff”s wife, per quod 
conſortium uxoris fue ami/t for three days. Found againſt 
the defendant in both. It was moved that the huſband 
ought not to join the battery of his wife with the battery 
of himſelf ; but reſolved that the aftion was well brought; 
for it is not brought in refpeCt of the harm done to the 
wife, but the huſband's particular loſs, that he Joſt the 
company of his wife, which is only a damage to himſelf, 
Cro. Fac. 501. pl. 11. | 

If A. in conſideration that B. a feme covert, will cure 
a wound, aſſumes and promiſes to B. to pay,unto her 10h. 
if B. does cure it accordingly, ſhe may join with her huſ- 
band in an 9/ſump/it for this money ; for this promile aril- 
ing upon a matter of ſkill and performance of the wife, 
ſhe is the cauſe of the aQtion ; and ſuch an aCtion will 
ſurvive to the wife, Cro. Fac. 77, 205. 

If A. in conſideration that baron and feme had inter- 
married at his requeſt, aſſumes and promiſes to them to 
pay unto the feme 81. per ann. during the coverture, 
Notwithſtanding the whole benefit redounds to the huſ- 
band, yet in an aCtion thereupon they may join, @ for- 
tiori, becauſe it is an executory promiſe, and hath con- 
tinuance, and is not to be done wnica vice only. 1 New 
Abr. 306. 

It ſeems clearly agreed, that for debts due to the wife, 
and” all cauſes of ation before coverture, the huſband 
m join in the action. 1 Rol. Abr. 347. 4fod. 42% 

In an aQtion upon a trover before marriage, and a (n- 
verſion after, the baron and feme ought to join ; for th1s 
ation, as a treſpaſs, diſaffirms the property; but the baron 
ought alone to bring a repievin, detinue, &c. for thele aC- 
tions admit and affirm a property in the feme at the vey 
of the marriage, which by conſequence muft have velte 


in the baron. 1 Sid. 172, 1 Keb, O41: $.C, 1 = 


B A R 


261. 2 Lev. 109. S. P. and that be may join the wife 
at his eleEtion. | | 

But if 4, declares, that the defendant being indebted to 
him and his wife, as executrix to one F. $. in confidera- 
tion that 4. would forbear to ſue him for three months, 
aſſumed, &c. and avers that he forbore, and that his wife 
is ſtill alive, the aCtion is well maintainable by the huf- 
hand alone; for this is on a new contract, to which the 
wife is a ſtranger. Carth. 462. 1 Salk, 117. Yew. 84. 
Cro. Jac. I1O. S. P | 

For a battery, or other perſonal tort done to the wife, 
they muſt join, and if the wife dies, the aCtion dies with 
her. 1 Rl. Rep. 360. 

But the baron may bring an aQtion alone for the bat- 
tery, carrying away, and detaining of . his wife, per quod 

lamen & conſortium of his ſaid wife amifit, becauſe the 
action is founded upon the ſpecial damage done 'to him- 


ſelf, and will be no bar to another aftion brought by ba- | 


ron and feme, or by the feme after the death of the baron, 


for the ſame battery. Cro. Car. 89, 90. 


| 


In treſpaſs by baron and feme, they declared for a 
battery of the feme, & quod the defendant ala enormia 
4; intulit ; and though objected, the feme cannot join for 
a wzong done to the baron, yet becauſe” the alia enormia, 
&c. was but form, and only in aggravation of damages, 
and altered not the ſubſtance of the declaration, it was 
adjudged for the plaintiffs. Cre, Fac. 664. 

So in treſpaſs and falſe impriſcnment by baron and feme, 
per quod negotia domeſtica of the huſband remanſerunt infetta 
ad damnum ipſorum; and it was objected, that this being 
laid as a ſpecial damage to the huſband, the aCtion ought 
to have been brought by higa alone ; but adjudged for the 
plaintiff after verdict, being only matter in aggravation of 
damages. 1 Salk. 119. 

In treſpaſs by baron and feme, for beating the feme ; 
they may declare that it was ad damnum ifpſorum, notwith- 
ſtanding a feme covert can have no damages, for this ac- 
tion will ſurvive. 71 Sid. 387. at. 


But if in trover by baron and feme, they declare quod 


cum poſſeſſonat” fuerunt, &c. and that. the defendant con- 
verted, ad damnum ipforum, this is naught after verdict ; 
for the poſſeſſion of the wife is the roſteMfion of her huſ- 
band, and fo is the property ; fo that the converſion can- 
not be to the damage of the wife, but of the huſband only. 
1 Salk, 114. ; 

The huſband is by law anſwerable for all ations for 
which his wife ſtood attached at the time of the cover- 
ture, and alfo for all torts and treſpaſſes during coverture, 
in which caſes the aftion muſt be joint againſt them both; 
for if ſhe alone were ſued, it might be a means of making 
the huſband's property liable, without giving him an op- 
portunity of defending himſelf, Co. Lit. 133. Doar. 
Placit. 3 2 Hen. 6. 4. 

[f goods come to a feme covert by trover, the aCtion 
may be brought againſt huſband and wife, but the con- 
verſion may be Jaid only in the huſband, becauſe the wife 
Cannot convert goods to her own uſe ; and the aCtion is 
brought againſt both, becauſe both were concerned in the 


trepaſs of taking them. See Co. Lit. 351. 1 Rol. Abr. 
6. pl. 7. Yelv. 166. Noy 79 1 Leon. 312. Cro, Car. 
4% 254. 1 Rol. Abr. 348. © 


An ation on the caſe was brought againſt baron and 
ſeme, for retaining and keeping the ſervant of the plain- 
ti; and judgment accordingly. 2 Lev. 63. 

If a leale for life or years be made to baron'and feme, 
reſerving rent, an ation of debt for rent arrear may be 

ought againſt both ; for this is for the advantage of the 
vile. 1 Rot. Abr. 348. 

[f an aftion be brought againſt the huſband and wife, 


an the wife be arreſted, ſhe ſhall be diſcharged upon. 
common bail ; for no body can be ſuppoſed to undertake 


for a wife who hath no property of her own. 1 Salk. 114 
Comb. 355. 6 Mid. 17, 105, | 


In d«bt againfl huſband and wife, he was outlawed, and 


bis wite was waived ; aſterwatds ſhe pleaded the Queen's) 
pardon ; adjudged, that ſhe ſhall be diſcharged of her im '| 
Þriſonment, but the pardon was not allowed, becauſe ſhe' 


could not fue out a ſcire ſacias againſt the plaintiff, to 


Wake him declare upon the original, without her huſband, 
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and becauſe there was a condition in the pardon, /viz.) 
Tta quod ipſa flaret refta in turia, which ſhe could not do 
without him. Dyer 271. | 

An aCtion of debt was brought by the huſband alone, 
upon a judgment obtained in an aCftion brought by him 
and his wife ; and becauſe the wife was not joined in this 
action, the defendant demurred to the declaration ; but 
adjudged, that the aCtion was well brought by the huſ- 
band alone. Cro. El:z. 844. * 

Huſband and wife, ſeiſed of landsin right of the wife, 
made a leaſe thereof for twenty-one years, and the lefſee 
covenanted for himſelf, his, executors, &c. to build a 
brick-wall upon part of the lands ;' the leſſee afterwards 
aſhgned his term to another, and the huſband and wife 
Joined in an aCtion againſt the aſſignees of the leflee for 
not building the wall ; and adjudged, that the ation was 
well brought by both. 5 Rep. 16, h 

Where a right of aftion doth accrue to a woman be- 
fore marriage, as where a bond is made to her, and for- 
feited, there, if ſhe marry, ſhe muſt be joined with the 
huſband in an aQtion of debt againſt the obligor ; but 
where the right doth accrue after marriage, there it may 
be otherwiſe ; however, in that caſe, it is the ſafeſt way 
to Join both in the ation. _ Owen 82. 

here a feme ſole is indebted, and afterwards married, 


| ſhe and her huſband ſhall both be ſued for her debts, and 


the ation muſt be 7c#nt againſt both during her life ; but 
if ſhe dieth, the huſband ſhall not be charged with her 
debts, unleſs, judgment was had againſt him and his wife 
during the coverture. \ F. N. B. 120. 

The huſband: being ſeiſed of a houſe in right of his 
wife, who was tenant thereof for life, brought an a&ion 
alone againſt the defendant, for waſte done to the houſe 
it was a queſtion, whether he could maintain this ation 
alone, becauſe the wrong was done to the eſtate which be 
had in right of his wife, and it might ſo happen, that no 
loſs or injury might accrue to him, for-no aQjon might 
be brought againſt him by the leſſor in the life-time of 
his wife, and if ſo, then he is not chargeable after her 
death, for which reaſon the wife ought to be joined in the 
action ; the court doubted, and no judgment was' given. 
Cro. Eliz. 461. ' 

Raviſhment of ward was brought upon the ſtatute JF. 2. 
cap. 35- againſt huſband and wife ; the jury found the 
wife guilty, but acquitted the huſband, 'and affeſſed cofts 
and damages ; adjudged, that the wife was not within this 
ſtatute, becauſe ſhe being a feme covert, cannot make 
fatisfaCtion, having nothing of her own to do it ; for the 
goods and lands of her huſband, who is innocent, are'not 
liable by this ſtatute for the injury done by his wife, but 
the plaintiff might have an action of treſpaſs at Common 


Law againſt thoſe which did the injury, or a writ de va- 


hre maritagii againſt the heir. 9 Rep. 71. 

Debt againſt huſband and wife, as executrix to her former 
huſband ;. he appeared upon the exigent, and would have 
put in a ſuper/edeas for himſelf alone, but was not ad- 
mitted by the court ſo to do, but was compelled to put 
in an appearance, and to appoint an attorney, and a /#- 
per ſedeas for his wife as well as for himſelf. Cro. Eliz. 
18. | | | 

Trover againſt huſband and wife, and the converſion is 
charged on the wife alone ; if they both plead Net guilty, 
and the plaintiff hath judgment, it is not good, becauſe 
the huſband being not charged with any wrong, the 2/ue 
ought to have been guod 7p/a is not guilty, and theretore 
the judgment was reverſed, and that reverſal was affirmed 
in a writ of error. Cro. Eliz. 883. | 

Aſſumpſit againſt huſband and wife; after imparlance, 
the record was.ad quem diem tam. predif?” (the plaintiff) 
by attorney, quam pred” (the huſband and wife) by their 
attorney veniunt, &c. & pred” wF, iv dicit quod ipſa non 
aſſump ; the plaintiff had a verdiCt, but could never get 
judgment, becauſe the plea is only by the wife, and the 
alone cannot plead without her huſband, for by law they 
muſt both join in pleading. Yelv. 210. El 

Error of a judgment in aſſump/it by huſband and wife 


againſt the defendant, who'promiſed, that in conſideration 
the wife would cure him of ſuch a.wound, he would pa 


her 101, the error _—_ was, that the huſband alone 
4 


ſhould 
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ſhould have brought the ation, for the promiſe being 
made during the coverture, the not performing it. was a 
damage to the huſband, and not to the wife; but adjudged, 
that the ation was well brought by both, becauſe the cauſe 
| of the promiſe did arife from the ſkill and labour of the 
wife. 2 Cro. 77, 205. | ; 

Debt againjt huſband and wife, wherein the plaintifi 
declared for 39s. upon a contract of the wife dum /:12, 
and for 39s. more upon an /mul computaſſet with the 
huſband ; upon nil debet pleaded, it was found for the 
plaintiff, but he could never get judgment, becauſe he had 
declared upon ſeveral contratts of the huſband. and wife, 
in which caſe they cannot be joined in one attion, Hob. 19. 
184. 7 
Error of a judgment in an nfer:izy court, in an ation 
of trover againſt huſband and wife ; the goods were alledged 
to be in her poſſeſſion, and a requeſt made to both to deli- 
ver them, and that ſhe and her huſband refuſed, and after- 
wards the wife converted them to her own uſe; the error 
aſſigned was in the entry of the judgment, which was, 
that the wife be in miſericordia, when it ſhould, be the 
buſband and wife in miſericordia ; becauſe both were re- 
quired to deliver the goods, and for this reaſon the judg- 
ment againſt them was reverſed. 3 Bul/t. 150, | 

Treſpaſs and aſſault againſt huſband and wife, ſup- 
poling, that they b-th beat the plaintiff; upon Not guilty 
pleaded, the jury found, that the wiſe only beat him ; 
adjudged, that in ſuch caſe*the verdict is againſt the 
plaintiff, becauſe it appears that his action 1s falſe, for the 
huſband is: not: joined for conformity only in this ation. 
1 Brownl. 209. ”_ AY 

Treſpaſs, &c. againſt the defendant, brought by the 
huſband and wife, for beating the wife,. and taking the 
goods of the huſband only, ad damnum ipforum ; it was 
objected againſt the declaration, that the wife cannot join 


for a treſpaſs done to her huſband alone, but he may join 


in a treſpaſs: done to her alone; ſo it the huſband and 
wife bring an aCtion of treſpaſs for beating the wife, he 
may declare of a treſpaſs done to him ad 
plaintiff. Zetley 2. | | | 

A leaſe was made to huſband and wife of an ancient 
mill, where the inhabitants of ſuch houſes uſed to grind 


their corn, and for not grinding they brought an aCtion' 


againſt them, in which they had a verdict, but could 
never get judgment, becauſe the aCtion was brought 
by the huſband and wife, and being only for damages, and 
_ for the term, the wife ſhould not be jorned. Hob. 
109. | F--1* 

A feme ſole was proprietor of a parſonage, and married, 
and then the huſband alone brought an action upon the 
ſtatute 2 Edw. 6. for treble damages againſt a pariſhioner 
for not ſetting out his tithes; adjudged, that though the 
huſband may ſue alone for a thing which: 18s perſonal, yet 


in this cafe the ſtatute giving the aCtion to the proprietor, 


the huſband cannot be intended to be the proprietor, but 


the wife; therefore ſhe ought to be joined in the. ſuit. 


2 Brownl. 9. ; | 

In falſe impriſonment brought by the huſband for af- 
ſaulting and impriſoning his wife ; the defendant juſtified 
by virtue of a warrant upon a «a. ſa. to take Fulian 
Goddard, widow, who in truth, at that time, was a wi- 
dow, but before ſhe was taken, ſhe was married to one 
Daily, the now plaintiff; adjudged, that this was a good 
deſignation of the party who was to be taken, and that 
the capias was well awarded againſt her alone ; and if the 
ſheriff had returned, that ſhe was married, or non eff in- 
venta, it had been an ill return, becauſe direQtly againſt 
all proceedings againſt her by the name of 7ulian Goddard, 


for if an aCtion is brought againſt a widow, and ſhe mar- 


ries before judgment, the capras ſhall be awarded againſt 
her, and not againſt her huſband. 2 Bul/t. 80. 

_ Aſſault and battery againſt huſband and wife ; the huſ- 
band juſtified, for that the plaintiff aſſaulted his wife, in aid 
of whom moiliter manus impoſuit, &c. the wiſe pleaded by 
herſelf, /on aſſault demeſne; the plaintiff replied, de injuria 
ſua propria abſque talt cauſa ; and both iſſues being ſound 
for him, and entire damages given, which being moved. 


in arreſt of judgment, adjudged, that it was ill, and that 


pleaded quod ipſa nom afſumpſit, vpon which they were a 


in arreſt of judgment, it was idſiſted, that a plea of x 
feme covert, without her huſband, is not good, and by 


wife dum ſola; and upon a reſcous made, the huſhand 


\ muſt both join in the ation, 


damnum iþ/rus the 


| wife z her remedy for any injury done her by him; end of 


- 
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the trial was ill, becauſe the wife could not 
herſelf. 2 Cro. 339. 


Action againſt huſband and wife, upon a promiſe made 
by her dum ſo'a; they both appeared, and the woman 


plead by 


ifNue, and the plaintiff had a verdiCt ; and upon a motion 


conſequence an iſſue joined upon ſuch a plea is idle, and 
helped by the ſtatute of jeofails ; and ſo it was adjudged, 
2 Cro. 288. | 
| The huſband diftrained for arrears of rent due to the 


alone brought the aCtion againſt thoſe who reſcued the 
diſtreſs; adjudged, that he alone, or both, might brins 
the aftion, but for a debt due to the wife dum ola, they 
Mor 422. 

Huſband ard wife brought an aCtion againſt the defen. 
dant, for that he preſented them in the Spiritual Court, for 
making hay on Midſummer-day, and this upon cath, an 
that they made this hay in time of divine ſervice; when 
in truth they did not make hay on that day in time 
divine fervice ; the defendant pleaded, that they vid make 
hay on that day, &c, upon which they were at jflue, and 
the plaintiffs had a verdict, but the judgment was ſet aſide, 
becauſe the bu/band and wife ought not to join in this 
action, no more than in an a//auit and battery, tor the falle 
oath againſt the huſband could not be fo againſt the wiſe, 
1 Rol, Rep. 108. | 

Caſt, Sc. againſt huſband and wife for ſcandalous 
words fpoken by the wife ; defendant pleaded, that ir 
non Goat chbebils and the jury found gud iffi ſunt cul- 
pabiles 3 it was objeCted in arreſt of judgment, that the 
huſband was joined only ſor conformity, and therefore 
it cannot be faid that if/t ſunt culpabiles, but that ip/a 
eft culpatilis, and the verdict ſhould have been fo accord- 
ingly : but per curiam, The plea of the huſband is void, 
ine if ſo, the verdict is good againſt the wife. 1 Rul. 

. 216, | 

% promiſe was made-to the wife, and the huſband and 
wife brought an aſ/umfp/it, and concluded ad dimnum iþ- 
forum, Sed per curtam, I hey ought not to join in this 
action, for a wife cannot agree to a contract during the 
coverture, in her own name. | 2 Rol. Rep. 250. 

A huſband who has abjured the realm, or who is ba- 
niſhed, is thereby civiliter mortuzs ; and being diſabled 
to ſue or be ſued in right of his wife, ſhe muſt be con- 
ſidered as a feme ſole; for it would be unreaſonable 
that ſhe ſhould be remedileſs on her part, and equally 
hard on thoſe who had any demands -on her, that not 
being able to have any redreſs from her huſband, they 
ſhould not have any againſt her. Br. Baron and Feme bb. 
Co. Lit. 133. a. 1 Rd. Rep. 4co. Moir. 851, 3 Bull 
1188, 1 Bulſl. 140. 2 Vern, 104. 


7. Of the power of the huſhand over the perſon of his 


attions by the huſband for criminal converſation with hn 
wife. 

"The huſband hath by law power and dominion over 
his wiſe, :and may, keep her by force within the bounds 
of duty, and may beat her, bur-not in a violent or cruel 
manner ; for in ſuch caſe, or if he but threaten to beat 
her outrageouſly, or uſe her barbarouſly, ſhe may bin" 
him to the peace, by ſuing out a writ of ſubplicavit ovt 
of the Chancery, or-may apply to the Spiritual Court [of 
a divorce propter ſevitiom. Crom. 28, 1 26. #. N B. 8% 
Hetl. 149. cent. 1 Sid. 113, 116. Dalt. c. 68. Lamb. 7 
Crom. 13 3s | | 

But a wife cannot, either by herſelf or , 
amy, bring a homine replegiand? again{t her huſband, * 
be has by law a right to the cuſtody of her, and Mays " 
he think fit, conſine her, but he muſt not 1mpri'07 ir 
if he does, it will be good cauſe for her to apply t9 ni 

Spiritual Court for a divorce profpter fevittam 3 and 
nature and proceedings in the writ de homine h2 es 
ſhew that it cannot be maintained by the wiſe agalul 
huſband. Prec. in Ch, 492. | [Licence 


her prochern 
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| Licence by huſband to the wife to lie with another tan, 
cannot be pleaded in bar to'an aCtion of treſpaſs by the 
huſband 3 nor that ſhe was a notorious lewd woman ; but 
theſe matters may be given in mitigation of damages. 
12 Mod. 2.32. : Þ 1 Ig ' 

If adultery be committed with another man's wife 
without any force, but by her own conſent, the huſband may 
have aſſault and battery, and lay it vi & armis; and yet 
they ſhall in that caſe puniſh him below for that very of- 
fence; for an indiQtment will not lie for ſuch an affault 
and battery 3 neither ſhall the huſband and wife join in 
an aftion at Common Law; and therefore- they proceed 
below either civilly, that is, to divorce them, or crimi- 
nally, becauſe they were not criminally proſecuted above ; 
and the true aCtion for the huſband in ſuch caſe is a 
hecial aftion, quia the defendant uxcrem rapuit, and not 
to lay it, per quod conſortium amijit 5 per Holt Ch. J. and 
per cur. accordingly ; for that the offence is not merely 
ſpiritual. 7 Mfod. 81. 


: 


'$. Of crimes and offences committed by the wife ; where 
foe alone ſhall be puniſhed, and where the huſband ſhall be an- 

erable for what ſhe doth in a cuil aftion. | 

A ſeme covert is ſo much favoured in reſpeft of that 

wer and authority which her huſband has over her, 
that ſhe ſhall not ſuffer any puniſhment in committing a 
bare theft, in company, with, or by coercion of, her huſl- 
band. Kelw. 31. S. P. C. 26, 142. H. P. C. 65. 
27 Aſſ. 401. Hawk. P.C. 2. She ſhall not be deemed 
acceſtary to a felony for receiving her huſband, who has 
been guilty of it, as her huſband ſhall be for receiving her. 
3 Inft. 108. H. P. C. 65. 2 Hawk. 320. 

But if ſhe commit a theft of her own voluntary aQ, 
or by the bare command of her huſband, or be guilty of 
treaſon, murder, or robbery, in company with, or by 
coercion of, her huſband, ſhe is puniſhable as much as if 
ſhe were ſole. H. P. C. 65. Dalt. 104. 27 Af}. pl. 4© 
Fitz. C:ron. 199. Sis 

A feme covert generally ſhall anſwer as much as if ſhe 
were ſole, for any offence not capital againſt the Common 
Law or ſtatute; and if it be of ſuch nature, that it may 
be committed by her alone, without the concurrence of 
| her huſband, ſhe may be puniſhed for it without the huſ- 
band, by way of indiQtment, which being a proceeding 
grounded merely on the breach of the law, the huſband 
ſhall not be included in it for any offence to which he is 
no way privy. 9 Co. 71. Hawk. P.C. 3. See Moor 
813. Hob. 93. Noy 103. Savil 25. Cre. Fac. 482. 
11 Co, 61. 

A feme covert lent 201. to be paid at 20s. by the 
week, and one ſhilling and fix pence intereſt ; the bor- 
rower paid the intereſt, which amounted to 30s. which 
the wife exaCted and received ; and this appearing on evi- 
dence, in an aQion brought by the huſband for the money, 
Holt Ch, Juſt. ruled it to be an uſurious contraCt by the 
huſband, ſufficient to diſcharge and avoid the obligation 
aviiter, though not ſufficient to charge the huſband cr7- 
mmaliter, Skin. 348. 

If the wife incur the forfeiture of a penal ſtatute, the 
- huſband may be made a party to an aQion or informa- 

tion for the ſame, as he may be generally to any ſuit for 
a Cauſe of aCtion given by his wife, and ſhall be liable to 
anſwer what ſhall be recovered therean, See 1 Hawk. 

. C. 3. and the authorities there cited. 

a feme covert, pretending herſelf to be ſole, marries 

a ſecond huſband, he ſhall have no ation againſt the firſt, 
cauſe this aCtion is founded upon the communication and 
contract of the wife, which ſhAl not bind the huſband ; 
befides, this is felony. 1 $:4. 375. 1 Lev. 247. 

Several goods were deviſed to A.'s wife for life, and 
aſter her deceaſe to F. $. in this caſe, though A. and his 
vite were parted, and there had been great ſuits for ali- 
mony, and ſhe, during the ſeparation, had waſted the 
$00ds, yet the Lord Keeper thought it reaſonable that the 
uſband ſhould be- charged for this converſion of the wife's, 

+3 title being paramount the feme's. 1 Yern. 143. 

ny was arraigned of felony, and was covert baron, and 
wud bave confeſſed by command of the baron, and the court 
Woull not take it for pity, but charged the inqueſt, who ſaid, 


Wh 


that ſhe did it by coercion of her baron in ſpight « her teeth, 
by which ſhe went quit ; and it was tt Ag the com- 
mand of the baron, without other coercion, ſhall not 
make felony. - 'The reaſon ſeems to be, in as much as 


| the law intends that the feme, who is under the power 


| of her baron, dots not contradict her baron: 
pl. 108. | | 

A feme covert commits felony ; appeal ſhall be brought 
againſt her without her huſband, becauſe jt concerns life, 
as if ſhe commits treſpaſs. Fen. 28. 

The huſband ſhall not anſwer for damages given in a 
criminal matter, as in an iriformation for ſuppreſſing a 
will ; though for civil offences it is otherwiſe, as battery, 
ſlander, or afſumpfit by feme covert. Noy 103, 104. 

Where debt was brought againſt huſband and wife for 
the recuſancy of the wife, the huſband would have appeared 
by a ſuper/edeas alone ; but the court reſolved, that either 
both muſt appear, or both be outlawed. Mb. 179. 

At the ſeſſions at the Old Baily, the 5th of Decemter, 
1664, one Fare Fones, together with one Thomas War- 
ton, were inditted for burglary ; and ſhe pleaded herſelf ty 
be married ta Warton, on purpoſe to be excuſed, bein 
with the huſband at the burglary; and ſhe refuſed to plead 
by the name of Fones; and thereupon we called for the 
Jury which found the indiQtment, and in their preſence, 
and by their conſent, we made-the indiftment as to her 
name to be Tane Warton, alias Jones, . but we did not call- 
her Jane Warton, the wife of Thomas Warton, but gave 
ber the addition of ſpinſter, and then ſhe pleaded to it ; 
and the court told her, that if upon her trial ſhe could 
prove ſhe was married to Harton before the burglary 
committed, ſhe ſhould have the advantage of it; but on 
the trial ſhe could not prove it, and fo was found guilty, 
and judgment given upon her. Kel. 37. | 

A feme covert was indifted alone for buying and ingroſſ- 
ing fiſh contrary to the flatute, and found guilty; and it 
was moved to quaſh the indiQtment, becauſe a married 
woman cannot make a contratt without her huſband, and 
that he ought to be joined in this inditment ; for if any 
profit- ariſes by buying and ingroſling, it accrues to the 
huſband alone, but whether ſhe«<might in this caſe the 
court gave no judgment. 8d. 410. 44 
Where the huſband and wife uſe the ſame trade, as ſell- 
ing of ale, &c. the does it as ſervant, and he alone ſhall 
be indifted. | 

Huſband and wife may be found guilty of nuance, bat- 
tery, &c. and the reaſon why in burglary, larceny, Ec. ſthe 
is excuſed, is, becauſe ſhe could not tell what property the 
huſband might claim in the goods. Arg. 10 Med. 63. . 

Huſband and wife were indifted for keeping a bawdy- 
houſe, and procuring lewdneſs : the court held the indiCt- 
ment good, and faid, that keeping the houſe does -not 
neceflarily import property, but may ſignify that ſhare of 
government which the wife has in a family as well as the 
huſband. *.10 Med. 63. e-{ | | 

Huſband and wife were indiQted for keeping a common 
gaming-houſe, and held good, and compared it to the caſe 
of Pucen v. Willkams; tor as. there the wife may be con- 
cerned in acts of gens ſo here ſhe may be aCtive in 
promoting gaming, and furniſh the gueſts with all conve- 
niencies for the purpoſe. 10 Md. 335. 


Br. Carone, 


| 


. 


g. Of divorce, and the effefts of it ; and of ſeparate main= 
tenance and pin-money. | 

If a man gives lands in tail to baron and feme, and 
they have iſſue, and after divorce is ſued, now they bave 
only frank tenement, and the ifſue ſhall not inherit ; ſor 
it was once poſlible that theic iſſue might inherit. Br. 
Tail et Dones, &c. þl. 9g. G34 
' If a man 1s bound to feme ſole,” and after marries her, and 
after they are divorced, the obligation is revived. Br, Co- 
verture, pl. 82. \ 90] : 

The feme, after divorce, ſhall re-have the goods which 
ſhe had before marriage. Br. CovertuFe, pl. 82. © 

If land be given in frank-marriage, and donees are di- 


vorced, which of them firſt moved for the divorce ſhall 
loſe the land; per Shelly; but by Fitzherbert, the land 
ſhall be divided between them. Cited - 13. pl. 62, 
hn” wa Hen. 8. we got releras 4s bs 


If 
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Tf the baron and feme prrchaſe jointly and are diſſeijed, 
and the baron re'caſes, and after they are divorced, the 
feme ſhall have the moiety, though before the divorce they 
were no moieties; for the divorce converts it into noie- 
ties. Br. Deraignment, pl. 18. cites 32 Hen. 8. 

If baron alien the wife's land, and then is a divorce 
cauſa pracontrattus, or any other divorce which diflolves 
the marriage a vinculo matrimonit, the wife during the 
life of baron may enter by ſtatute 32 Hen. 8. Dyer 13. 

l. 61. 
: If obligor or obligee marry with the party, and after 
are divorced cauſa frecomtrattus, the debt is extinct. 
Dyer 140. | 

After the divorce the wife ſhall have ſuch goods as were 
her's before marriage, and are not ſpent. D. 13. pl. 63. 
by Fitzherbert, and ſays, that ſo was the opinion of the 
court about the 26 Hen. 8. Kelw. 122. b. pl. 75. 

Divorce cauſa adulterii of the huſband ; afterwards the 
wife ſues in the ſpiritual court for a /egacy ; the executor 
pleads the releaſe of the baron; the releaſes binds the wile, 
for the vinculum matrimonii continues. Cro. E. go8. 

Huſband may releaſe cots adjudged to the wife ſuing 
in the ſpiritual court, aud enga's py divorce @ menſa 
& thoro ; but if ſuch divorce be, and the wife has alimony, 
and ſhe ſues there for defamation, &c. the huſband cannot 
then releaſe the coſts ; for theſe coſts come in lieu of 
what ſhe has ſpent out of her alimony, which is a ſepa- 
rate maintenance, and not in the power of the huſband, 
1 Salk. 115. 

A divorce was a menſa & thoro, and then the huſband 
dies inteſtate. The wife by bill prayed aſliftance as to 
dnwer and adminiſtration (it being granted to another) and 
diſtribution. "The Maſter of the Rolls bid her go to .law 
to try if ſhe was intitled to her dower, there being no 
impediment, and as to that diſmiſſed the bill ; and as to 
the adminiſtration, the granting that is in the eccleſiaſtical 
court ; but the diſtribution more properly belongs to this 
court; but ſince in that court ſhe is ſuch a wife as 7s not 
intitled t2 adminſtration, he diſmiſſed the bill as to diſtri- 
bution too, and ſaid, if they could repeal that ſentence, 
ſhe then would be intitled to diſtribution, Ch, Prec. 
11H. 

Land was given to baron and feme in frank-marriage, 
and after a divorce was had between them at the ſuit of 
the feme, and yet it was ſaid, that the feme remained 
tenant always. Br. E/late, pl. 55. | 

After a divorce @ menſa & thoro, an injunttton was 
moved for, to ſtop the huſband from ſelling a term of the 
wife's, The court at firſt thought it ſhould not be 
granted ;- for that the marriage continued, and the huſ- 
band had the ſame power over it as before the divorce ; 
but upon the importunity of the plaintiff's counſel it was 
granted ; for though marriage continues notwithſtanding 
the divorce, yet the huſband does nothing as huſband, 
nor the wife as wife. : 9g Med. 43, 44 | 

It ſeems that a writ brought again/{ baron and feme ſhall 
abate by divorce made between them pending the writ, 
Thel. Dig. 185. lib. 12. cap. 13. 

Treſpaſs de mu'tere abdutia, and raviſhed, cum bonis 
viri aſpertatis, againſt baron and feme and others, and well 
againſt the feme ; for a feme may aſſent and aid to raviſh- 
ment of an:ther fen'e, and may cariy away the goods ; 
and there it is agreed, that it is no plea that the plaintiff 
and his feme are divorced; for he is not to recover the 
feme, but damages ; and if ſhe was feme at the time, &c. 
this is ſufficient. Br. Treſpaſs, pl. 43. 

N. K. brought treſpaſs againſt R. and his feme, and. 
two others, in B. R. of raviſhing his feme and carrying 
away his goods, and all came into B. R. by capias in ward 
of the ſheriff, and the plaintiff counted of @ rape of his 
 feme, and carrying away of his goods and fprotettion was 
ſhewed forth for R. which was allowed for him and his 
Feme, and the sther demanded judgment of the writ, becauſe 
N. and the fenie are divorced, Per Knivet ], If the feme 
was dead, yet a6tion lies of the raviſhment, and the 
ſame of divorce ; for he hail not recover the feme, but da- 
mages ; and it was faid, that the divorce was cauſa fri- 
gid tatis ; and per Knive!, Then he may recover his nature, 
and aCt av a mall, and rchave his feme, therefore an{wer. 

2 


A 


Kirten ſaid, the ation is brought againſt R. and his feme 
and feme cannot raviſh a ſeme ; judgment of the wir 
& non allocatuy ; for ſhe may aſſent, or be aiding, cx ary 
away the goods, by which he pleaded Not guilty, By 
Rape, pl. 2. | 

The plaintiff ſets forth in her bl, that ſhe joined wik 
her huſband in ſale of part of her inheritance, and aſter 
ſome diſcord growing between them, they ſeparated then. 
ſelves, and 100/. of the money received upon the (ale if 
the lands was allotted to the plaintiff for ix maintenant 
and put into the hands of Nicholas Mine, &c, and by, 
then given for the payment thereof wnto 1H, G, deceaſed 
to the uſe of the plaintiff, which bonds are come to the 
defendant as adminiſtrator to the ſaid H. G. who refuſes 
to deliver the ſame to the plaintiff, and hereupon ſhe 
prays relief; the defendant does demur in law, becauſe thy 
plaintiff ſueth without bir huſband; and it is ordered the 
detcndant ſhall anſwer directly. Cary's Rep. 124. 

She cannot ſue for it during cohabitation Mb, 874, 

The eccle/iaſtical court is the proper court for alimony, 
and if the perſon will not obey, they cannot but excon- 
municate him. Z#let. 69. 

Alimony was decreed at the ſuit of her brother, wh 
had maintained her a year and an half ſince her departurg, 
and alſo the benefit of a bond given before marriage, 
Chan. Rep. 44. 

The /prritual court never allows any ſuit for alimony but 
after divorce, though ſometimes tMey have decreed it upon 
divorce ; per Twiſden J. who ſaid that the Judges of the 
ſpiritual court had ſo informed him, Sid. 116. 

A deed, by which the baron agreed to allow the wife x 
ſeparate maintenance, was confirmed in Chancery, Fin, 
Rep. 93 

ry covenanted with L. to pay his wife, or ſuch a 
ſhe ſhould appoint, 501. a year as a ſeparate maintenance, 
provided ſhe lived at F ary a place as N. and” W, appoint. 
Baron pleaded, that ſhe did not live at ſuch place as N, 
and FF. appointed. Plaintiff replies, that ſhe was always 
_ to live at ſuch place, but that N. and W, appaint:d 
no place, Detendant demurred, for that it was a con- 
dition precedent ; but the plaintiff inffted it was only 
ſubſequent, and ſo become impoſlible. N. being fince 
dead, and no place being appointed. Per cur', The con- 
dition is ſubſequent, the covenant being, in purſuance of 
a former abſolute agreement, to pay ſo much, and itis 
like an afſent of the huſband, which is intended, till the 
contrary appears. 3 Keb. 363. | 

No alimony except pro expen/es litts can be decreed but 
by conſent, unleſs fir! there is @ decree for ſepuratin, 
Chan. Ca. 251. | | 

Action at law againſt the executor of the baron for 
geo's bought in the baron's life-time by the wife, while the 
lived ſeparate, and had a ſeparate maintenance, and aſter 
verdict for the plaintiff at law, the executors bring bull 
for relief, and ſuggetted as above, and that the plaintiff 
knew it to be ſo, and prayed an injunRion ; but denied, 
it being a proper defence at law. w_— 71, 

Where, on a ſeparation, lands are conveyed by the 
baron in truſt ſor the feme, Chancery will not bar the 
feme from ſuing the baron in the truſtee's name, and 
ſurrender or releaſe by the baron ſhall not be made uſe 
againſt the feme. 2 Chan. Ca. 102. 

A woman living ſeparate from her huſband, and bar- 
ing a ſeparate maintenance, contra&s debts. The 
ditors, by a bill in this court, may follow the ſeparate 
maintenance whilſt it continues ; but when that is deter- 
mined, and the huſband dead, they cannot. by a bil 
charge the jointure with- the debts; by Lord Keeper 
North ; and: the rather becauſe the executor of the hut 
band, who may have paid the debt, is no party. " 

26. : 
: Defendant covenanted with the plaintiff to perm! S. 
the defendant's wife to live ſeparate from hm, until he an 
ſhe ſhould by writing unter their hands, atteſted by two wi 
neſſes, give notice to each other that they would ev 4 
habit, and that during. the caverture, and until ſuch net, 
he would pay unto the plain:iff 300 1. jer ann. for + Cootal 
tenance by quarterly payments, &c. and for 75 /, being 946 


nant. 
quarterly payment, he brought aCtion of cove pe VE to 


- 
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-aded ih | bar, That after the ſaid indenture, 
wigs gre action brought, another Fu 99 was made 
between him and S. bis wife of the one part, and the plain- 
, of th ather part, reciting the faid firfl indenture ; and 
alſo that he and his wife did intend to cohabit, and did 


Yhen aftually cohavit, and 7 long ' as they ſhould cohabit 
ai 


the yearly payment ſhould ceaſe ; and that in the ſaid lafl- 
recited indenture the plaint! 
gant, that he ſhould be. 


ment, jo jong as 
au yy the la g 
mands judgment © the attion. 7 
that they did noi cohabit meds & forma, &c. Adjudged 
zot cur? for the plaintiff; for unleſs the - cohabitation 
nf been according to the firſt indenture it was no bar, 
the laſt indenture ' not having taken away the effect of 
the former, and a latter covenant cannot be pleaded in 
bar of a former z but the defendant mult bring his aQtion 
on the laſt indenture, if he would help himſelf. 2 Yen. 
"Where baron and feme live ſeparate, and alimony is ſen- 
tenced to the wife, if the wife ſues in the ſpiritual court 
for defamation, the baron cannet releaſe the cofts ; otherwiſe 
if baron-and feme cohabit, So of a /egacy ;, but if the ſuit 
be there for a legacy, which is originally due to the baron 
and ſeme, and 1s not a part of the alimony, he may re- 
leaſe the ſuit, and alſo the coſts, becauſe he may diſcharge 
the principal ; per Helt Ch, J. 5 Med. 71. © | 
Though a huſband be bound to pay his wife's debts for 
2 reaſonable proviſion, yet.if he parts ſoon him eſpecially 
by reaſon of her mi/behaviour (as in the principal caſe it 
muſt be preſumed the did, ſhe living in adultery after the 
ſeparation) and he allows her maintenance, he ſhall never 
after be charged with her debts, till a new cohabitation. 
6 Med. 147. = TY 
Dutton, having more than 30007. per ann. married M. 
the plaintiff, who had 10.000 {; portion, and ſettled 1000 /. 
zr ann. upon her for her jointure, and the greateſt part 
of D's eſtate was ſettled upon the firſt and every other 
ſon in tail male ſucceſſively, as uſual in marriage ſettle- 
ments. . D. run greatly in debt, and ]. his eldeſt ſon being of 


id covenant with the defen- 
faved harmleſs from the ſaid yearly 
he and his wiſe ſhauld cohobit ; and avers 
indenture they did cohabit,, and de- 


full age, D. upon a calculation of his debts, and the value | 


of his eſtate for life, with impeachment of waſte, agreed 
with J. to c:nvey all his eſtate to him, and ]. covenants to 
pay all D.'s debts, and to allow him 500 /. per ann, rent- 
charge for his life ; and farther Loo which the queſtion 
ariſes) that J. ſhall indemnify D. from all debts, charges, 
and expences for the maintenance of the ſaid M. being then 
ſeparated by conſent, M. brings a bill againſt D. her 
huſband, and J. the ſon, to have an allowance fer ber 
maintenance, &c. Cowper C. ſaid, that by this covenant 
to indemnify the father from "maintaining his wife, the 
ſon has taken upon himſelf the charge of maintaining her ; 
and, as to this purpoſe, ſtands in the place of the huſband, 
whois bound to give his wife an allowance, if he volun- 
tarily ſeparates from her, and he took the ſon in this caſe to 


be in nature of a truſtee for the wife, ſo for as a roafenndhe 


allowance for her maintenance ; and though the ſon doth offer 
to maintain her at his own houſe, yet he did not think ſhe 
1s bound to accept that offer ; ſor though he ſtands in the 
lace of the huſband as to her maintenance, and a huſ- 
d is not bound to allow any thing to his wife for 
maintenance if he offers to. take her home; yet in this 
caſe here lies no ſuch obligation upon the wife to live with 
the ſon, and though ſhe refuſes, ſhe ought to bave a reaſon- 
able allowance ;z and ordered her to be allowed 200 /.. fer 
ann, Note; In this caſe, Lord Chancellor alfowed her 
to keep the plate, Wc. which ſhe bought, or was given to 
her by friends, during the ſeparation. 4 F7#. 178. cites 
MS. Rep. Trin 1 Gee. 1. F 

An agreement between huſband and wife to live ſeparate, 
and that ſhe ſhou'd have a ſeparate maintenance, ſhall 
a them both till they agree to cobabit again. 8 4cd. 

2, 

In the caſe of a ſeparate maintenance, if the huſband 
maintains the wife, it bars her claim in reſpett thereof ; per 
Ld C. Macclesfield. 2 Wms's Rep. 8.4. 

Incaſe of > wife's ſeparate maintenance, if it be no! 
demanded by her, ſhe will be concluded, even where ſhe has 

Vor. 4, Ne $0.8" 2 


The plaintiff replied, 


| the ſaid 47, was not. 
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no other perſon; to demind. jt of but her huſbatid 3 
Lord C, | +>anÞ a 2 Wrms's Rep. 84; od 
Though the wife has a ſeparate maintenance, with poitef 
to make a will, and by will mates an executor, and ”_ 
poſes of ail ſhe had, but the executor / took nothing, the 
whole being. otherwiſe diſpoſed of; it was decreed, that 
the huſband's eſtate in the hands of another perſon, the 
huſband being now dead, is ſubje&t by law to-pay the 
wife's funeral exprhnces. 9 Med. 31. Lk Hy, 0: 

Where the huſband, during; his cohabitation with the 
wife, makes her an allowance. of ſo much a year for her 
expences, if the out of her owh good houſewifery ſaves any 
thing out of it, this will be the huſband's eſtate, and he 
{hall reap the benefit of his wife's frugality, becauſe when 
he agrees to allow her a certain ſum yearly; the end of 
the agreement is, that ſhe may be provided with cloaths 
and other neceflaries, and whatſoever-is ſaved out of this; 
—_— to the huſband ; per Lord Keeper Finch. Freem: 

þ. 304- 4 1g "£ 

A term was created on the martiage of A. with B. for 
raiſing 200 /. a year for pin-money, and in the ſettlement 
A. covenanted for payment of it. There was an arrear 
of one year at A's death, which was decreed, becauſe of 
the covenant to be charged on a truſt-eſtate ſettled for 
payment of debts, it being in arrear for one year only ; 
fſecus had it been in. arrear for ſeveral years. Chan. 
Prec. 26. F | | 

The plaintiff's relation (to' whom he was heir) allowed 
the wife pin-money, which being in arrear, he gave her 
a note to this purpoſe ; / am indebted to my wife 1001: 
which became due to her ſuch a day ; after by his will be 
makes proviſion out of his lands for payment of all his debts, 
and all monies "which he owed to any perſon im truſt for his 
wife; and the queſtion was, whether the 10041. was to 
be paid within this truſt ; and my Lord Keeper decreed 
not ; for in point of law it, was no debt, becauſe a man 
cannot be indebted .to., his wife, and it was not money 
due to any in truſt for her, Hill, 1701. between Corn- 
wall and the Earl of Montague. But quere; for the 
teſtator looked .on this as a debt, and ſeems to intend to 
provide for it by his will. Abr. Eg. Ca. 66; 

Where the wife -bas a ſeparate: allowance made befere 
marriage and buys jewels with the money ariſing thereout, 
they will not be aſſets liable to the huſband's debts. 
Chan. Prec. 295. - _ 

Where there is a proviſion for the wife's ſeparate uſe 
for cloaths, if the huſband finds her cleaths, this toill bar the 
wife's claim ; nor is it material whether the allowance be 
provided out of the eſtate which was originally the huſ- 
band's, or out of what was her own eſtate ; for in both 
caſes her not having demanded it for ſeveral years together, 
ſhall be con/irued a c:mſent from her that he ſhould receive it ; 
per Lord C. Macclesfield. 2 Wwms's Rep. $2, 84. | 

So where 501. a year was reſerved for cloaths and pri- 
vate expences, ſecured by a term for years, and ten_years 
after the huſband died, and ſoon after the wife died ; the 
executors in equity demanded 50O/. for ten years arrear 
of this pin-money ; but it appearing that - the hu/dand 
maintained her, and no proof that ſhe ever demanded it, the 
claim was diſallowed. 2 H/ns's Rep. 341. | 


10. Of ſutviverſhip and the ofoet of it; what things the 
huſband ſhall have after the death of the wife, and what 
charge of the huſband ſhall bind the wife. : 

Baron marries a feme wrongfulty ſeiſed of lands, and 
after the marriage /te occupics them without the baron's 
aſſent, yet aCtion lies againſt both, as well for the occu- 
pation CEE the eſpouſals, as after during the feme's life z 
but after. her death, aQtion lies not for this occupation 
againſt the baron ; but if the perſcn who has right enters 
into the land after marriage, and the baron re-enters in 
right of his ſeme, or if after the marriage he occupres the 
lands, and then the feme dies, treſpaſs lies againſt him ; 
per Rede }. Kelw. 61. 

A feme ſole makes an agreement with other perſons fo 
diflribute the reſidue of the eftate of M. among them, and 
after marries the defendant ; per cur, WhaPrame in be- 
tween ſeven and eight years after marriage by the death of 

wiki the compaſs of the faid agree- 
4 | '# 
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merit, but was to go to the benefit of the huſband, Char, 


Rep. 26. | 
If a man marries an executrix and wafle the goods, it is 


a devaſiavit in the wife ; per cur*,' for it was her foily to 


take ſuch huſband that would make a devoſlavit ; and by 
Fones J. If a recovery again/t baron and feme be in a de- 
vaſtavit, if the baron ſurvives the wife he ſhall be charged, 
and if the feme ſurvives ſhe ſhall be charged ; but it the 
recovery be not againſt baron and feme in the life of the 
_ and ſhe dies, the baron ſhall-not be charged. Cre. 
Par. 519. $71 , | 2 29) 
The Sifcwhew ſole bought goods for money, and after 
married, and died, 'The goods came to the hu/ban4's hands 
ter her 4:zath, but the debt remained unpaid ; the bill was 
y the creditor to diſcover the goods. Defendant de- 
murred, but over-ruled by the Lord Chancellor,-who-with 
ſome earneſtneſs ſaid, he would change' the law in that 
point. Chan. Ca. 295. 21k io 
If huſband and wife have judgment in ſcire facias for a 
debt due to the wife, the benefit thereof ſurvives to the 


huſband , for the judgment is joint, and therefore ſhall 


ſurvive ; if the huſband outlives the wife, he ſhall have 
the benefit of it; and if the wife outlives the huſband, 
ſhe ſhall have the benefit of it; per Holt Ch; J. but 
Roo#ſb J. doubted. Compns's Rep. 31, 32. 

Baron . by reputation only, as where the marriage was 
by a mere layman, (a Subbatarian) is not intitled to adn:- 
ni/tration to the wife. 1 Salk. 119. + 

A feme dum ſola gave a bond, and then married ; the 
huſband became bankrupt ; the bond debt is diſcharged by 
the bankruptcy of the hufband, fo that if he_dies, ſhe 
ſhall not be farther chargeable z -per Parker Ch. J. who 
declared the judgment of the court as to the firſt part, 
and his owa opinion as to the latter part. 1o Mod. 


24 "oo 
Pill by the heirs and refiduary legatees of Sir 7. Mil- 


man againſt Lady Afilman, executrix of Sir WF. M. to 


have an account of the teſtator's eſtate 3 it being proved 
im the cauſe, that Sir /.' M. being very old and infirm for 
ſeven years before his death, did not receive money himſelf, 
though he ſigned receipts, and executed leaſes, &fc. but the 
money was uſually paid to Lady Milman his wife. 'Cowper 
C. decreed Lady Mi/man to account for what money ſhe 
received for ſeven years before. her huſband's death, but 
the maſter ſhould be eaſy in taking the account, and al- 
low for houſe-keeping, &c. without vouchers. 4 Fin. 
129- pl. 8. Y 

Tf renant* in dower takes a ſecond barn, and they two 
lenſe the land which ſhe had to her dower of the endowment 
of her firſt baron for years, rendering rent, and dies, the 
ſecond baron Thall have that which was arrear in the time 
of the wife, and not the heir ; for he is a ſtranger to the 
leaſe, and by the death of the tenant in dower the leaſe 
is void. Br. Rents, pl. ro. © © : 

If baron'be poſſeſſed of a term for twenty years in right 
of his wife, '4nd he makes a leaſe for ten years, rendering 
rent to him, his executors and aſſigns, and dies, though the 
wife ſurvives, ſhe ſhall not have the rent, becauſe ſhe 
comes in paramount the leaſe. 4 Lev. 185. 

A truft :f leaſe for years for a wife does not, after the 
wife's death, go to the huſband in equity, as it was 
reſolved. Fent. 245. F | 

Two femes jointenants of a leaſe for cs one of them 
takes huſband, and dies, (yet the term ſhall ſurvive ; for 
though all chattles real are given to the huſband if he 
furvive, yet the ſurvivor between jointenants is the elder 
titlez and after the marriage the feme continued ſole poſ- 
ſcfed ; for if the hnſband die, the wife ſhall have it, and 
not the executors of the huſband; but otherwiſe of per- 
ſonal goods. C3. Lit. 185 
' If a feme ſole be poſſeſſed of a chattle real, and be 
thereof 4iſpz/ſeſſed, and then takes huſband, and the wife 
dies, and the- huſband ſurvives, this right is not only 
given to the huſband by the intermarriage, but the exe- 
cutors or adminiſtrators of the wife ſhall have it ;' fo it is 
if the wife have but a poſſibility. C9. Lit. 351. a. 

- Tf the wife be pollcfſed of chattles real in auter droit, 
as executrix 'or adminiſtratrix, or as guardian in ſocage, 
&-.” and the intermarries, the law makes no piſt of 


| 
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| _ " the huſband, although he furyiyed her. CoLih 
If a woman grants a "term to ber bun uſe, and't 
huſband and dies,' the huſband furviving ſhall not have 
this truſt, but the executors or adminiſtrators of the wifes 
for it confets in privity ; and ſo it has been reſolved by 
the Juſtices. Cz. Lit. 351. 4. gs, | 
It huſband dies before he ſeizes an e/Iray, which hay: 
pened in a manor of the feme's, ſhe ſhalt have It; becauſe 
there is no property before a ſeizure.” Co. Lit, 353, 6, © 
Goods which a feme has as executrix remain in and tg 
ber if her huſband die, and if ſhe herſelf die, ber huf. 
band ſhall not have them, unleſs he be his wife's exe- 
cutor, and ſo executor to the firſt teſtator ;, for they were 
heirs in auter droit, viz. as ſhe repreſented the perſon of 
the teſtator. JYVent. Off. Ex. 86, g. 4 }trvagto6e | 
A bond was given to a feme ſole, who takes baron, and 
dies ; F. $. took out letters of adminiftration © the feme 
and brought an aCftion of debt upon this bond ; the oh. 
ligor pleaded, that by the marriage the debt became due 
to the baron ; but the court ſaid, that it did not ; for it 
os a thing in aCtion, and thercfore the plea is not good. 
ty. 205. nk a.” 
A ſum of money was provided by ſettlement of ling for 
raiſing daughters portions, One of them marries atid ies 
before her' portion paid. The huſhand takes out 'admi. 
niſtration ; this adminiſtration is pro forma only ; ſor here 
he had a right to the money, as a portion or proviſion for 
his wife. Chan. Ca. 169 | : 
Legacy deviſed to a daughter to be paid out of land 
mortgaged to the father, which mortgage was forfeited in 
teſtacor's life ; ſhe married the plaintiff and died; the 
huſband takes out adminiſtration, and the legacy was de- 
creed to'him, Fin. Rep. gr. ; 
If a perſon dies inteflate poſſefſed of goods, and a frm: 
covert and another are next a-kin, and adminiſtration is 
granted to thr other only, and the feme dies within the year, 
before any diſtribution ; yet the baron by taking admini- 
ſtration to his feme, ſhall be intitled to her ſhare, it bein 
an intereſt veſted in her upon the death of the inteſtate, 
| Baron cannot prejudice the wife for her f ant tenement 
' or inheritance; if ſhe is intitled to dower of the lands of 
her firſt baron, and her ſecond baron accepts' for dawer 
lefs than a third part ; after the death of the ſecond baron 
ſhe may waive it, and have her full third. part, Fenk, 


| 1I-Where the baron is indebted to the King, and be and his 
feme purchaſe land for /inty years, and he dies, the feme 
ſhall be charged. Br, Fointenants, pl. 50. _ 

And yet if A. be indebted to the King, and A. and B. 

purchaſe jaintly in fee, and A. dies, and B. (ſurvives, he 
ſhall not be charged. Note the diverſity ; for the other 
is only a chattle, al which the baron may alien without 
his feme. Br. Tointnants, pl. 30. 
' Baron made a leaſe of the wife's lands, and the leflee 
being ignorant of the defeaſible title, built upon the land, 
and was at great charge therein ; the baron died, and the 
wife ſet aſide the leaſe at law; but was compelled in 
equity to yield a recompence for the building and bettering 
the land; ſor it was worth ſo much the more to her. 
Chan. Rep. 5. 

An avowry is made upon the huſband and wife, where 
the wife is the tenant, Im this caſe no diſclaimer lies ; for 
the wife cannot be examined in this caſe, and the huſ- 
band's diſclaimer ſhall not hurt the wife for her f:echold 
or inheritance, any more than' his confeſſion ſhall. ent, 


_ 


7 E Sabah 

"WM alone aliens the land of the wife by fine with 
proclamations, and dies z five years expire after his death 
without =Ction or entry of the wife ; it is a bar for ever 
to the wife and her heirs. Dyer 72. 

"In debt oh bend for performance of covenants in an inden- 
ture between the defendant and A. his wite of the one part 
and the plaintiff of the other part; the jury found the 
huſband ſealed the deed, but not the wif? ; the Juſtices held, 
that if the huſband had ſealed and delivered it in the nome 

of the poiſe it had been the deed of the wife during the 
| life of the huſband; and if they by indenture had 2 

{- +: gain 
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and ſold latd of. the wife. rendering rent, - it bady aCtion of -the\ writ, he/niny have the i fame” writ again," or 
good deed-of.;the wie, 'becauſe ſhe might bave his right aQtion :-tutifithe plea in $a# be" to! the aQtion 
the -deud.'good; | itſelf; aud (the\phiimitF is bayPed by Judgmenit, &c. it is 
Cra, Blize 769. ple 126 ln nnd 4. | a» barforiever in/perfonal aftions.. "6 - Rep. L "And a 
Huſband deviſed bis- land to his wife during the minority | recovery in; debt is-a (good bar to” aEtion oh the” caſe” for 
+ hs ſon, and dies; he has only'a poſthumous ſor + by | the ſame thing 2 alſo'# recovery on aſfumyfit iti Caſe, is a 
the will the wiſe "has, poruer-40\ make leaſes, 10) raiſe money | bar\ ja debty! Tc, '' Cro”Far.” 116, © It all aEtions” per- 
to pay, debts, 65c.; ſhe. enters and; takes. the:\profits, and | fonal, asidebr, 'account, We: 2 bar is pi 


- 
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a 
knw Y 6 accepted the-rent, and::made 


© 4 


the profits, and dies. - She leaſed ſome-part: according /to | ar” attaint z'bur it''a man'is barred in att Xre | 
he will, and continued taking the: profits of: the reſt ; the | judgment, "yet he may have an" #&ion of as"high a nature, 
mn comes to twentyrotty and proves a revocation of- the will, | becauſe it concerns his inherftance ; as for inſtance, if 
and prays'his mother may. account. Ocdered, that ſhe ac- | he-is barred in formedon tm” deſcender, yet he may have a 
count for all the profits that herſeif or her huſband took; for | formedon in the remaitider, Sc. 6 Rp 7, 27 0h 

he (hall be faid to-take them as guardian tillfourteen,.and | It has been reſolved,” that 'a" bar in any Afon' real or 


ter as bailiff, .and: Was to anſwer what her buſbanditook | perſonab-by judgment upon demutrer}! verdict, "or con- 


a3 in a deve/tavit 31 andthe wife having 29: notice: of | the | teſhon, is a bar to that aEtion, or ay qEftivn' of like na- 
"evocations. hadi\ paid legacies according to: the. will; which | ture, for ever 2” but according ts Pribiyton Chief Juſtice, 
were charged/ots the -lands. Thoſe were' ordertd to benals | it is to be underſtood, when: it "doth appe#t that 'the..evis 
lowed, but as for the leaſes, though for fines and: full-rents,4 dence in one a@tivn would maintain the other ; for other- 
the court would not make: them good, becauſe ſhe:could | wife the court ſhall intend that 'the party. hath miftaken his 
not let or leaſe lands. , Chan, Ca.' 126. + 1-5 | aftion: "Bene! 57, 58:1" Ba#to'a common" intent is good ; 
"Ff fame executrix ſurvives, ſhe {ball be charged\for da-| andvif an *exexutor 'be tube for his teftaty?'s" tebr, ad 
mages recovered upon. a devaſtavit agatnſl her and her baron, ] be\pleadeth that he had tio goods" fefrin his Mandy at the 
waſte committed by the baron. during; the coverture; $47) time:the writ was Taketi out 'agaitft'bim};' this is a good 
he ſhall not , be charged, for; eas recovered againſt the | ban to. a'commoen' intendinent, tk Tis ſhewn' that there 
baron de bonts proprits z; and judgment -accordingly. 2 | are: goods :- but if the'\phintifF.cati ſhew by way of repli. 
Lev. 161: 11 T31 047.3; cation, that more goods have faſſen irito his hands fince 
Devile of 8001. to be inveſted. in land for the benefit of | that time," theny- except the defentharit allege a bette 
the wife of J. S. for her life, and afterwards to her chil-4 5ar, he ſhall be condemned in the aQtion. lowd, 26. 
dren, and the intercft ,of the money to :go/in the \mean | Kita ry. Bro, tit. 04.4, 08. ho als paths wee by ring ag] 
time to ſuch perſon, as would be! intitled to receive the| 1\ As bari may be good to! #-common. intent, though "rio 
profits ; F. $., the h»ſband became a bantrupt, Per cur'y| tof every' intent 5/as if debt 'be brought® agam/? fide exe- 


This not. being + tru{t created\-by- the buſband, »nor any] cutors, "and! three of them make * default, atid tive ' appear, = 


thing carved out of - his: eſtate, but given by a relation of | and plead in bar a recovery had againſt them two of 3001. 
the wife's, and intended for her maintenance, it is'not| and that they have 'nothing in thzir hands over ani above 
liable to the creditors of the huſband ; and decreed the| that' ſum. If. this bar ſhould be taken frongeſt againſt 
interg/?-to be paid to the truſiee to be-laid out in-lands/ and 


toal, and in. 
marries a ſecond huſband ; he lives ſame iyears.-and takes | fueh-rafe:the patty bath no remedy;” but' by writ of *error- 


1" a&tion or 


ſettled according to the will, 2 Fern. So F 112 
| Aſeme bad 10:04, and jt-2uas agrerd) by marriage br- 
ticls, that 900 1. of it:hould:gorta:pay hrs 1debts; '\Thethaf- 
hand, after, marriages! without! the wife, 1 affigned: the» 2001; 
likewiſe to creditors 3 and decreed fo much to be paid as 
was-really due to them, and the reſidue, if any, to be put 
out for her benefit.” '-Chan.:Prec. 325. '3 9P 244 So baky 
If a bull of exchauge be::magde toi the) fame dum ſola, the' 
buſband \may aſtgn. ity and the aſſhgnee: ſhall bring''the 
ation, ja his.own. mame. »; Hans: Repo pg ge) 50) GD 
[f the wife had recovered a judgment :ats law," \and-olepit 
thereupon, the hirfband woidd have had & power ' to offign 
tbat intere/t of the wifes. 
truſl for hin;ſelf, or as be pleaſed 3; ſo by parity. of, reaſon, 
wife having @ decree of a court of equity for her detwand, 


and tz hold. and enjoy till fatisfattion, &c. the huſband has | 


the jame right and power to. difpn/e uf ' this (equitable intevefh 


of the wifey as he would in cafe'of .a-demand recovered at | 
law, Zc. and though aſter marriage the huſband is to vſe | 
the vite's name ini the proceedings-in- equity-in this and 


the like caſes, whereas. he need: not ati law y that makes 
19 difference in the thing or in the right, but'in the 
form and manner of proceeding, &c. Per Lord Hard- 
wicke, MS. Rep. Feb.'26, 1534 4 Vim gn 0 
Barony. gee, Barcn,: #:2.1U0 45197 arti $als t6e fervrnl 
Dar or Var, (Lat; irda, oeyeptons, ee; in 
Fr. barre) In a legal ſenſe:(is-a plea /or: preretmptory ex- 
&ptou of a defendant, fuſhcient to deſtroy the plaintiff's 
ation ; and it is divided into-bar to common intendment, 
and bar ſpecial z bar\temporary, and- perpetual: bar toa 
cnmon intendment is/an ordinary or general bar, which 
uſually difableth/the' declaration of: the phintifF :' ar ſpe- 
cal is that which is/more than ordinary;/arid falls 'out' 
upon ſome. ſpecial; circumſtance: of: the i fabt, 'as x6 the 
ale in hand, Termes.e la Ley, 77; Bar temporary is ſuch 
> for that is good for the preſent, but may afterwards 
al: and bar perpetual-is; that which  overthrows' the 
tion of the plaintiff for ever. Plowd.'26. + But a plex itt 
. +n0t giving. a full anſwerto all. the matter contained: 
in the plaintiff's declaration; -iw>mot goods x -Lill. Aby: 
UW. tf one be _—_ by plea to the writ, or to the 


ar without caufederation;” & c. un | 


| Heath's Max! 55" © 


'them, 44> ſhould be intended that 'they might have abatet 
the firſt ſuir,\ bevauſe the other three were not named, and 
(ſo:the-recovery hot duly had'againft them ;/ but according 
os the” rule, the 'birbis” good for "that by corrimn in- 
tendment it will be'/appoſtd, that the tive others did only 
\admingfer, and (6 the ation well confidered, rather than 
; to-imaginethat they would have loſt the beriefit and advan- 
tage 'of -abaring the*firſt writ. Hearh's Max. 54. cites 
Touchſtone of Precedents, tit. Pleas and Pleadings, fel. 197. 

| - Socif 1a bar' Bave mater of ſubſtance init, and be good 
to- commori intents i if ficient, albeit it be nat goed to 
every ſpecial intent ; as' when' be (ſues a5 thetutor,, and the 


| defendant ſaith, that-thi teflator 'medr the plaintiff and one 


| Fleath's Max. 55. © - = ren 
- $6 iw #raſpaſs,0 where the' Uefendint Pit that the place 
is hir' ft edboldy vhis"is £604 ; yet the philitiff may have a 
particular eſtats i Heath's Max. 55. 
' 80 poi an'db/igation to perform covenants, the defendant 


| not make the plaintiff executor, yet this may be ſufficient. 


| ther} and doth” not fay there are ho more covenants in 
the:deed- to be by him performed, yet it'ts good ; for it 
ſhall be intended there are no more for him to perform, 


' - If #Veaſe be thade'to A. ard B. for hfe, the remainder 
fo''Ci' and C." fall dit Huring the life of A. or B. then 
that # Pull remain ts! for life) fi iþ/e vellet offe reſodens, 
&c. and E. "(bei | 


death of 'A* ar d B. and C. and doth not fay when they died, 


yet held'to be good in a plea in bar : for if it be a condi-' 


tion, it ſhall be intended 'that the defendant did enter as 


ſoon as his title accrued ;| and'if the caſe be otherwiſe in 


truth than "by common intendment' it is. taken to be, 
the” plaintiff *muſt ſet it forth" in his pleading ; as in a 
ormeden' in deſeender, if the' tenant page bar a releaſe 
f the 'demandant withont 'werranty, it 
the releaſe might be made by the demandant in the life 
pf 'his father, and then it is no bar to the iffue, Heath's 
ax. 56, 57 an; er Mae 


b) » 4 4 = "TORT 1, SORRY a os oo 
' 'But no:ſub/tantial part of a bar may be mitted ; as-whete * 


one is bound to do @ thing between ſuch and jfuch a tine, and 


1 ba 
2 | 5 
| 


J'S, exectitsrs, and does not Tay after this, 'that he did. 


ng* defendant) ' plea ; his entry after the 


s good ; and yet 


the 


e 


allegeth "tweTtovenatits," and faith he hath performed 
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the no that he did it, or did it before the day, 


this is not ſufficient ; .but he mu! ſbew that he did it ſuch a 
day within thoſe times. | Heath's Max. 55. : 1b 
Debt againſt an executor upon a bond of the teflater ; the 
defendant pleaded @ flatute acknowleged by the teflator, 
tc. and averred that he has not, nor at the day of the bill 
brought he had not any goods which were the t:/lator's tem- 
e mortis ſue, in his hands to be-adminiſtered, unleſs to 

fatisfy the jaid flatute 3 and upon demurrer to this. plea, it 
was objected that it was ill, becauſe the defendant might 
have goods liable to debts, though they were not the 
teſtator's goods tempore mortis ſue ; but all the court ex- 
_ cept Hilliams ]. held it well, the bar being good to a 
common intent, and it ſhall not be intended that he had 
ſuch aſſets, being ſpecial aſſets, unleſs it was ſpecially 
ſhewed ; and denied the 7 Hen. 4.' 39. which was cited 
to be good law in that point, and judgment for the plain-! 
tiff, Cro. Fac, 131. pl. 4. | bs. 

Though a bar ſhall be taken good by a common intent, 
yet when the bar depends upon circumſtance, therein pleading 
the matter, he muff hhew it to be within the circumſlance. 
Per Dederidge J. Lat. 171. | 

Debt upon bond for quiet enjoyment from the time, 5c; 
the defendant pleaded, that after the making the ſaid bond 
to the day of the bill, the plaintiff had enjoyed the lands ; 
and upon demurrer to this plea, it was objeCted, that the 
defendant does not ſay, a die confetitonts ſcripti obligatorii 
& ſemper poſi confettionem, &c. Sed non alloctatur ; for the 
bar is good to a common intent, and it ſhall be intended 
that he always enjoyed it, unleſs the contrary is ſhewn. 
Cro. Car. 141. | : 
The reaſon why a bar is good to a common intent, is, 
becauſe it 7s to excuſe from a charge; but a replication muſt 
have a general certainty, becauſe it'is to deſtroy the ex- 
cuſe of the defendant, which is always received favourably. 
Per Halt Ch. J. 12 Med. 665. 
| There is a bar material, and bar at large : bar material 
may be alſo called ſpecial bar ;. as when one in ſtay of 


the plaintiff's aCtion pleadeth ſome particular matter, viz. | 


a deſcent from him that was owner of the land; Fe. a 


feoffment made by the anceſtor of the plaintiff, or the 


like. A bar at large is, when the. defendant, by way of 


exception, doth not traverſe the plaintiff's title, by plead- 


ing, nor confeſs, or avoid it, but only makes to himſelf 
a title in his bar. Kitch. 68, 5 Hen, 7. 29. This 
word bar is likewiſe uſed for the place where Serjeants and 
Counſellors at law ftand to plead the cauſes in caurt, and 
priſoners are brought to anſwer their indiftments, &c. 
whence our lawyers that are called to the bar are termed 
barriſters. .24 Hen. 8. c. 24. ; Yeh tun 

For more of bar in general, ſee Ubatement, Actions, 
Judgment, and the pleadings under the ſeveral other 
titles. | | 

Varrafter, Barrifter, ( Barra/terius) Is a counſellor 
learned in the law, admitted to plead at the bar, and there 
to. take upon him the 
They are termed juriſconſulti; and in other countries 
called {:centiati in jure : and anciently barriffers at law 
were called apprentices of the law, in Lat. apprenticit juris 
 nobiliores. Forteſc, The time before they ought to be 
called to the bar, by the ancient orders, was eight years, 
now reduced to five, and the exerciſes done by them 
(if they were not called ex gratia) were twelve grand 
moots performed in the inns of Chancery in the time of 
the grand readings, and twenty-four petty moots in the 
term times, before .the readers of: the reſpeQtive inns : 
and a barraſler newly called is to attend the fix next 
long vacations, the exerciſe of the houſe, viz. in Lent 
and Summer, and is thereupon for thoſe three years ſtyled 
a vacation barrafler : alſo they are called utter barra/ters, 
z. e, pleaders ouffer the bar, to diſtinguiſh them from 
benchers, or thoſe that have been readers, who are ſome- 
times admitted to plead within the bar, as the King, 
Queen, or Prince's counſel are. Barraflers who con- 
ſtantly attend the King's Bench, &c. are to bave the pri- 
vilege of being ſued in tranſitory aCtions in the county of 
Middleſex ; but it hath been queſtioned, whether an ac- 
tion of debt doth lie for their fees, unleſs it be upon ſpe- 
al retainer; for a counſellor's fee is honorarium quiddam, 

| 


| not mereenaritun, as that of an attorney or ſolicitor, 


roteCtion and defence of clients. 


{ by divers affidavits read in court, had judgment 9 
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Infl. 213, 214; &c.  Wied's Infl.\448. See 5 Vin. a, 


tit. Counſellor, and the Hiſtory of the' Inns of Cour 
| publiſhed by Kearſy, in Ficet- ſtreet: 4 —Iy 

Barratoz, or Harteter. A barrator is deſcribed a per- 
ſon who is a common" 'movef;. exciter, or maintainer of 
ſuits- or quarrels, either in courts-or in'the country ; and 
this offence conliſting in all-kinds of diſturbances of (1, 
peace, and the ſpreading of falſe rumours and calumnics 
whereby diſcord and diſquiet may grow among neigh. 
bours, 1t is not material whether the ſuits commenced he 
in a court of record or not, or whether thoſe quarrels re. 


late to a diſputed title of poſſeſſions or not. Co. Lie. 468 
a.b. 8 Co. 36. b. | 1 Hawk. P.C.243. 1 Dan, 1; 
3 Inſt. 175. | 


But it a man proſecutes/ an infinite number of ſui 
which are his own proper ſuits againſt others, yet he ſhall 
not be a barrator by this ; for if they are falſe and ground. 
leſs, the defendants ſhall bave coſts againſt him. 1 Ry; 

Abr. 335. But by 2 Hawk. P.C. 243- if ſuch ſuits are 
, merely groundleſs, and brought only with a deſign to op- 
preſs the defendants, ſuch a man may as properly be called 
a barrator as if he had ſtirred up others to bring them, 
See 3 Mod. 98. 8 Co. 36. | 

An attorney cannot be deemed a barrator in reſpe& of his 
maintaininganother in a groundleſs ation, tothe commenc. 
ing whereof he was no way privy. 1 Hawh. P.C. 343 

Alſo it ſeems clear that no man can be a barrator in re- 
ſpect to one aft only ; for every indiftment for ſuch crime 
muſt charge the detendant with being communis barrafia- 
tor.. 8 Co. 36. 2 Rol. Abr. 39. 

A feme covert cannot be indied as a common barra- 
tor. 2 Rol. Abr. 39: But this opinion Serjeant Hawkin; 
lays is juſtly able for ſince a feme covert is as 
capable of exciting quarrels, in the frequent repetition 
whereof the notion of barratry ſeems to conſiſt, as if 
ſhe were ſole, why ſhould ſhe not as properly be indi 
able for it? 1 Haw#4. P, C. 243. 

Na igeneral 'inditment, charging the defendant with 
being a common. opprefior and: diſturber of the peace, 
and ſtirrer -up- of: ſtrife among neighbours, is good, with- 
out adding the. words communis ; Oe” which is a 
term 4 My II, the law to this purpoſe, 
i Med. 288. 1 Sid. 282, Cro. Fac. 526. 

. An. indictment . of barratry, concluding cont” forman 
flatuti is good, though no ſtatute be made direQtly againſt 
it 3 but only for the puniſhment. of it, ſuppoſing it an 
offence; at Common Law. 2 Rot. Abr. 79, Cre. Jac. 
527. Cro. Car. 340. 2 Keb. 409, 410. Cre. Eli. 148, 
i Hawk. P. C. 244. IS | ; 

Alſo it bath been holden that an indiftment of this 
kind may be good, without alleging the offence at any 
Tertain place.z becauſe from the nature of the thing, con- 
ſiting in the repetition of ſeveral aCts, it muſt be intend- 
ed to have happerted in ſeveral places ; for which cauſe it 
is ſaid; that a trial ought to be by a jury from the body 
of the county. 2 Keb. 410. Cro. Eliz. 195. Latch 194+ 
Palm. 450. and 1 Rol. Rep. 295. - ' 

It hath been reſolved that ſuch an inditment 1s nt 
good, without concluding cont” pacem, &c. for this 18 
eſſential part of it. Cro. Fac. 527. 

It ſeemeth to be the ſettled practice at this day, not 0 
ſuffer the proſecutor to go on in'the trial of an inditt- 
ment of this kind, without giving the defendant a _ 
of the particular matters which he intends to prove again 
him ; for otherwiſe it will be impoſſible to prepare a de- 
fence againſt ſo general and uncertain a charge, Wie 
may be 'proved by ſuch a multiplicity of different 
ſtances. 5 Med. 18. 1 Hawk. P.C. 244 , 

If they are-common perſons, the uſual puniſhment n 
by tine and impriſonment, and alſo by binding m_ 
their good behaviour ;. but if they are of any profeſi1 
relating to law, they. may be farther puniſhed, by being 
diſabled to praQtiſe for the future. * Hut. 104 ! : 
P. C244 < wm \ covinſt him 

An attorney, upon barratry being prove gout put 


out of the roll of attornies, and be fined 50 /. and turn 


over the bar, and land cammitted. Sty. 483: lu 
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{n caſe of barretry. the-defendant,”upon motion; may 


have a rule to have articles delivered him of the inflances, 
and the proſecutor (ball not give evidence of any parti-. 
cular beſides 3 and if 'he gives no articles, .he ſhall give 
vo evidence 3 per Hareoutt, Maſter of the-office. 6 Mod. 
ard flat. 3 Ed. 1. c. 33. No ſheriff ſhall ſuffer any 
barreter or maintainer of pleas in the counties, nor ſtew- | 
acds, who are not attornies of their Jords, 'to make ſuit ; 

nor to PLONOUNCEe the judgments, unleſs they be requeſted 

of al the ſuitors ; and if any do it, the King ſhall griev- 

ouſly puniſb the ſheriff and him. tv dont, 


An Indiamant for Barretry. PIR, 


-1aleſex, } THE jurors for our ſovereign lord»the King 
”— wit, : as <. oath Cana that A. B. of nnnnn—— 
in the ſaid county ———= 0h tbe —— 

—— year of the reign of our ſovereign lord — at — 

in the ſaid county, was and yet 15 @ common barrater, and 
wuntinual diflurber of the peace of our ſaid lord the | King ; 
and alſo on the day and year, and at the place above men- 
timed, was and flill is a common. and trqubleſame, flanderer, 
railer, and ſewer of diſcord among . his neighbaurs, and that 
he hath procured and cauſed divers ſuits and quarrels then and 
there and elſewhere in the county aforeſaid, aming fl. divers, 
ſuljeAs of our lord the King, to the great contempt of our ſo- 
vereign ford the King, and the bad example of ether offenders, | 
and again}! the peace of our ſaid lord the King. | 


a——_—— Jay 6 — in the 


7, 


Parrel, { Barillus) Is a meaſure of wine, ale, oil, 
&:c. Of wine it contains the eighth part. of a tun, the 
fourth part of a pipe, and the moiety of a hogſhead, that 
js, tbirty-one gallons and a balf. 1 R, 3,c. 43. Of beer, 
it contains thirty-ſix gallons, and of ale. thirty-two gal- 
Jons, $tat. 2.3 4f1eN, 8. Lap. 4» and: I2 Car. 2. CG 22« 
is declared, that the aſhze of herring barrels is thirty-rwo 
gallons wine meaſure, containing in _every\barre/ uſually 
a thouſand full herrings. Anno 13 £1z,.c. 11, The eel. 
_ contains thirty gallons. 2. 4. 6, ap; 1.3. Cowell, 

» 1727» of | ; | La | 
| Vartiecs, (Fr. Barrizres) Signifies that which the! 
French call jeu de barres, 1. e. pale/ira, a martial exerciſe 
of men armed and fighting together, with , ſhort ſwords, 
within certain bars or. rails which ſeparate them from the 
ſpeQators : it is now diſuſed here in England. There are 
likewiſe barrier towns, or places of defence, on the fron- 
tiers of kingdoms. Cowell, edit, 1727: 

Barrifter, See Barrajter. 

Barrom, (from the Sax. Beerg, a heap of earth) A 
| large hillock or mount, raiſed or caſt up in many parts 
of England, which ſeem to have been a mark of the Ro- 
man twmuli, or ſepulchres of the dead. The Sax. boera 
was commonly 1aken for a grove of trees on the top of a 
hill, Kennet's Gloſſ. , | 

Barter, (from the Fr. Baratter, to circumvent) Sig- 
nifies in our books to exchange one commodity for an- 
other, or truck wares for wares. Stat. 1 R, 3. c. 9. 
And the reaſon may be, becauſe they that exchange in this 
manner do endeavour, for the moſt part, one to over-reach 
and circumvent the other. C:xwell, edit. 1927. 

Barton, Is a word uſed in Devon/bire for the demeſne 
lands of a manor z ſometimes the mangr-bouſe itſelf ; and 
in ſome places for out-houſes and fold-yards. In the Mat. 
2& 3 Ed. 6, c, 12, Barton lands and 'demeſne lands are 
uſed as ſynonyma, See Berton, Cowell, edit. 1727. 

vas Chevaiiers, Low or inferior knights by tenure of 
a dare military fee, as diſtinguiſhed from bannerets, the 
chief or ſuperior knights: hence we call our fimple knights, 
viz knights bachelors, b&s chevaliers. Kennet's Gloſ, 

Vaſardi,—— Inter injuniones Philippi Repingdon ep:/- 
cpt Lincoln. datas vicariis, tudimagiſtris, Ec. an. 1410. 
—ltem quod difti vicarii et clerici quicungue, et pr acipue 
cm fuerin dr, wr in boneſ!ts togis ſuis cum longis manicis, 

Uelgariter Pokes nominantur, non utantur—ac eliam 


— . 


balardor et calapraia 
ciunt et | 
Line, 


Vor. 


nant, gue in eccleſia firepitum fa- 
Jowney wy += thy Reg. Repingdon Epiſc. 
owell, edit. 19727, 
L Ny Ky 
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Baſe court, (Fr. cour baſſe) Is an inferior court; 'that 
is, not of record, as the 'court baron, &c. - Kitch. fel. 9g, 


Baſe eftate, (Fr. bas 9/fat) Is that efate- which baſe 
tenants have in their lands ; and bo/e tenants;. according 
to Lambert, are thoſe who perform villainous ſervices''to 
their lords. © Kitchen, fol. 4+. thakes baſe tenure and frank 
tenure to be contraries, 'atid puts copyholders/in the nam- 
ber of baſe tenants; where it may be gathered, that every 
baſe tenant holds at the will of 'the lord ; but there is a 
difference between a baſe e/tgte and villenage ; for to hold 
in pure villenage, is to do all that the lord will command 
him ; and if a copyholder- have but a baſe efate, 'he not 
holding by the performance of every commandment of 
his lord, cannot be ſaid'to' hold” in villenage :*and copy- 
holders are, by the cuſtom of miariors and continuance of 
time, grown out of that extreme ſervitude wherein they 
were firſt created. | Cowell, edit. 1727. 
' "Baſe fee, Is a tenure in fee at the will of the lord, 
diſtinguiſhed from ſocage free tenure : but the Lord Coke 
fays, that baſe fee is what may be defeated by limitation, 
or on entry, &c. | Co. Lit. 1. 18; Baſſa tenura, or baſe 
tenure, was a holding by villenage, 'or other cuſtomary 
ſervice, oppoſite to ata tenura, the higher tenure in capite, 
or by military ſervice, &c.—— Manerium de Cheping 
Farendon cum pertinentits eft de antiquo dominico corone do - 
mint regis, unde emnia praditta tenementa ſunt [ad 1 & 
de bafſa'teyura ejuſdem manerii, Conſuetud. Domus de 
Farendon; MS. 44. | | SORE 

Bag ville, The ſuburbs or inferior town, as uſed in 


France. | 
by King 


\ 


. 


- "Baſels, (Baſſelli) A kind of coin aboliſhed 
Hen. 2. anno 1158, Holling ſhed's Chron. p. 67. 

Baſillard, In the Fat. 12 Rich. 2. cap. 6. ſignifies a 
weapon, which Mr. Speight, in his Expoſition upon Chaucer, 


It | calls pugionem wel ficam, a poinard ; arrepto baſillardo 
tramfhn 


Jack Straw #n gutture. Cum alio baſillardo pene- 

travit latera ejus, &c. Knighton, lib. 5. p. 29 31. 
Baſelers., Nova moneta currit in Anglia po/t' baſelers, 
carca feflum Santi Martini. Anal. Wguerl. ſub. ann. 1180. 
Cowell, edit. 1727. " 
—_— A wal mid in hr 

rians, ifying a King, and ſeems peculiar to t i 
of England, | agdnd, tom. T1. pag. 65. Ego Edgar 
totius Angliz baſileus confirmavi,_——lin many places of 
the Mono/ticon this word occurs ; and alſo in {rgulphas, 
Alalmeſbury, Mat. Paris, Hoveden, &c, Cowell, edit, 


1727. 
/Sapket-tenure of lands. See Caneftellus. 

Baſnetum, A baſnet, or helmet. By Ing. 22 Ed. 4. 
after the death of Lawrence de Haflings, Earl of Pembroke, 
it was found thus :-—— Quod quidem. manerium (1. e. de 
Aſton Cantlore), per - ſe tenetur de domino rege in capite, 
per ſervitium inveniendi unum hominem peditem, cum arcu 
fine chorday cum uno baſneto, five cappa, per x l. dies ſump- 
tibus ſuis propriis quotiens fuerit guerra in Wallia, Cowell, 
edit. 1727. | 

Baſſa a See Baſe eſtate, | | 

Baſſe, A collar for cart- horſes, made of ſtraw, ſedge, 
ruſhes, &c. 4. D. 1425. 'The burſar's of the priory of 
Burcefler Com. Oxon. account—in tribus coleris, uno bafle, 
cum tribus capifiris, &c. Paroch. Antig. p 574. Hence 
the baſſe for kneeling in churches. Cowell, edit. 1727. 

Baſſinet, A ſkin with which the ſoldiers covered 
themſelves; from the Saxon baſang, chlamys. Cowell, 
edit. 1727+ | 9 

Baſtard, ( Ba/lardus, from the Brit. Baftaerd, that is, 
nothus, or ſpurius) Is one that is born of any woman not 
married, ſo that his father is.not known by the order of 
law ; and therefore is called filius populi, the child of the 
people: | ROD.” 

Cui pater eft populus, pater eft fibi nullus et omnis ; 

Cui pater e/t populus, non babet ipſe patrem. 
| dee I Infl. 244. 


probrious name of 
and Saxon Feort, riſe or 
a baſe and vile birth, 

4 2 All 


ſeveral of our hiſto- 


The learned Spelman derives the o 
beftard from the Norman bas, and 
Phe: as a perſon of 


lawful; -and therefore baſtards, by oar law lie under fe- 


Merton 9. 2 ini. 93. 


he hath gotten a name of reputation, he may; purchaſe by 


was bern'of 'one 'ÞB. it matrimony of one C: yet was, Te- 


reputation of being the ifſue of 7.8. and fince the baſtard, 
when firſt in being, cannot take by virtue of this limi- 


| to be the perſon deſigned and marked out by theſe words, 


and ſuch a deſignation of the perſon as contains no cer-, 


that may reduce it to certainty, is a void limitation: Co. 


Lit. 3. b. 6 Co. 65. 1 New Abr, 309. 


| Zane 8. whether legitimate or illegitimate, and ſhe hath 
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All well-regulated governments have laid down and 
ſettled certain rules of propagation, as neceflary to. the 
very being of human ſociety. Hence the ſolemnity of 
marriage was eſtabliſhed, not only as it prevents lewdnels, 
but-as- a regulation, without which.theres would be: no 
diſtinion of. families, and conſequently, no encourage». 
the children therefore that are, born in theſe ſocieties, and | 
-are to enjoy avy privileges by the laws, mult be ſuch as 
are born according to the rules of copulation ; for it 1s ab- 
ſurd that the laws ſhould give ſanCtion and- privilege to 
things. done-.contrary to the law, ſince that would take 
away the diſtinction .of right and | wrong, lawful-and un: | 


veral diſabilities. | 1; New. Abr. 309. = | 
In anci nt: days, baſtardy: was ſo difgraceful, that to 
retain a baſtard in a man's houſe was a refleCtion, and the 
Rain and reproach of the ,parent's, crime dwelt always 
upon the iſſue, ſo that he could not; be admitted to a 
feudal ſervice 3 atd therefore when the biſhops requeſted | 
that our laws, ſhould be changed in.the particular of 
baſtards eigness- the. ſtatute ſays, that: all the barons and 
earls anſwered une woce'i Nolumus leget Anglie mutare. \ 
A baſtard is qua/i nuilius. filius, and can be heir. to no 
man. Dog. & Stud, dial. 1. cap. 7. 2 Injt. 143. | 
But though he cannot inherit any anceſtor, ,yet when 


it; forall ſurnames were originally acquired by reputation. . 
George Shelly conveyed lands-to-the uſe of .himfſelf, the re- 
mainer to George Shelly his ſon ; whereas in truth George 


puted the -ſon- of . George, and educated by him ; though 
the boy was but ſix years old, it was ruled'that he. ſhould ; 
take the remainder ;- for having got by reputation the ' 
name of George Shelly, theſe words. are a- certain deſigna- 
tion of the perſan. to take. the remainder, But -if a re- | 
mainder be limited. to the-eldeſt iſſue of F. S. whether le- 
gimate or illegitimate, and. Z. S. hath iſſue a baſtard, he 

ſhall not take this, remainder ; .for it is not-veſted in 7. S. 

as it was in the other caſe, but is in contingency, and} 
the certain time is not defined when this contingency ſhall. 
-happen ; for the baftard at his birth does not acquire the 


tation, he can never take it ; for he cannot be underſtood ' 


if after his birth it depends on the uncertainty of popular 
reputation, whether he ſhould take the remainder or not, 


tainty in itſelf, or no relation to any other certain matter 


But where a remainder is limited to the eldeſt ſon of 


iflue, a baſtard ſhall take this remainder, becauſe he ac- 
quires the denomination of her iſſue by being born of her 
body ; and ſo it was never uncertain, who was deſigned 
by this remainder. Moy 35, | 

If parents are married, and afterwards divorced, this 
gives the iſſue the reputation of children ; and ſo doth 
a ſubſequent marriage of the parents. 6 Co, 65. Hugh's 
Abr. 363. | 

If oy mother diſpoſe of all her lands holden in chi: | 
valry, to her baſtard lon ; ſhe is not within the 32 Hen. 8. 
cap. 1. which forbids the owners to diſpoſe of above two- 
thirds of ſuch land for preferment of children ; for chil- 
dren in any law muſt be intended ſuch as are lawfully 
begotten. Dyer 345. Co. Lit. 123. b. 2 Rol. Abr. 785. 

If a man, in conſideration of natural affeftion and 
love, covenants to ſtand ſeiſed to the uſe of a baſtard, 
this is not good ; for he is not de ſanguine patris ; but it 
is ſaid that a woman may give lands in trank-marriage ; 
with her baſtard, becauſe he is of the blood of the mo- 
ther ; but he hath no father, but from reputation only. 
Dyer 374. And. 79. 6 Ce. 77. Nay 35+ 

A court of equity will uot ſupply the want of a ſur- 
render of a copyhold eltate, in favour of a baſtard, as it 


ment for induſtry,. or foundation for acquiring riches] 


\- Under this head is conſidered, 


I. Who foal be deemed baſtards ; and of WW + 
births ;, and of baſtard eigne and.mulier pet / PPhofuttion 

2. Gtatutes' concerning the ſettling and_ providing +, 
baſtards, and the caſes determined upon them. providing for 


' 3. Of general and "ſpecial baflardy ; bow taſtar, : 
br Fra dnd of murdering baſtards. Yard is u 


—- 


and mulier puiſne, 


t. Who ſhall be deemed baſtards ; and of board cigns 


All perſons born oyt of lawful matrimony are ba 
by the Common Law, bit bythe Civil -Law, thofe __ 


|] are born before marriage are legitimated, by a ſubſequent 


marriage"; fot by the Civil Law, all perſons adopted into 
a man's family, were inheritable ; and the canoniſts have 
allowed of this" notioni, beciuſe the ſubſequent mattiage 
they fay, takes away-the preceding puilt, and ſhews a 
conſent from the' beginning. - This difference between the 
Civil Law _ Itkewiſe be aſcribed to the power which 
the'father, by the Roman Law, had over his children, he. 
cauſe the was the anthor*of their being, and had the care 
of their education; if therefore a child ſhould not be le- 
gitimated by a ſubſequent marriage, the parent would.not 
bave'him"under'his power';” for no man\had a powerorer 
the vulgo quzſiti ; and conſequently the father would na 


| have commanded that'td which'he gave being ; nor would 


the child have had the benefit of the parent's education: 
rp would have cut + mage from the commonwealth, 

Ed. 2.:14\b. 11 Hen, hk. 81, Brad. lib. «. fs, 
Ret! br 624,71 0050. 7 X41 $+ fo. 41, 

If a man dies, and his wife hath iſſue, born forty 
weeks- and eight days after his death, as if he dies the 
23d of March, and the ifſue is born the gth' of January 
following, the ifſue ' ſhall be legitimate, for by nature it 
my" be: legitimate, and the law has not appointed an 
certain time for the birth of legitimate ts M6. 
'17 "Fat. B: R. between © ' © upon evidence 
-at the bar, whith concerned the heir-of ont Andrews, re- 
ſolved per curiam ; in which caſe Dr. Paddy and Dr. 
Momford, two phyſicians, being "ſworn, informed the 
court, that by nature ſuch iſſue may be legitimate; for 
they aid that the exaCt time of the birth of an infant is 
two hundred and eighty days from the conception, ſiliet, | 
nine months and ten days after the conception, accounting 
it per menſrs ſolar”, rrg thirty days to each month ; but 
it is natural alſo, if. the birth be at any time within ten 

months, ſc:licet, within forty weeks ; for by ſuch account 
ten months and forty weeks are all one ; but by accident 
an infant may be born after the forty weeks or before ; and 
in the caſe at the bar it was proved, that the wife longed 
for things in the life of her huſband, and the huſband died 
of the plague ; ſo that he was ſick but one day before his 
death ; and that the father-in-law of the woman perſecuted 
her, and uſed her with great inhumanity, and cauſed her 
to lie in the ſtreets for ſeveral nights ; and that the woman 
was in travel ſix weeks before ſhe was delivered, but that 
it was interrupted by the aid ufage of her father-in-law 
and that ſhe was delivered within twenty-four hours after 
ſhe was received into a houſe and well uſed ; which was 
good proof of the legitimation ; though it was proved ef 
the other part, that the woman was a lewd woman of her 
body ; and upon evidence the jury found him legitimate- 
N:ta ; At the trial one Chamberlain, a man-midwife, 1n- 
formed the court upon his oath, that he had known 1 
woman delivered of one child, and within a fortnight after 
of another ; and the doQtors'fſaid, the birth is ſooner of 
later, according to the nutriment that the mother 

for it. 1 Kol. Abr. 356. Cro. Fac, 541. 

All perſons born' within marriage are legitimate, unleſs 
there is an apparent impoſſibility that they ſhould be gene- 
rated by the huſband ; for there is the ſtrongeſt preſumP- 
tion that can be, that they are legitimate, becauſe 
huſband hath the power and dominion over his wife; 
therefore may by the law keep her by force within the 
bounds of duty ;-to which the canonifts have added fan- 


will for a legitumate child. Preced, Chan. 475. 


ciful reafon, to wt, the huſband, having the owner{bip 


| his wiſe, hath the property of the fruit of her body, though 
| planted 
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janted by another 3. quicungue ſemen appoſuit marito 
T quiritur quia &/f dominus ventris, Now the preſumption 
_ being that it 18 the huſband's child, it muſt be de- 
ſtroyed by contrary proof ; and this negative, that it is 
not the huſband's child, is capable of no other proof than 
this only, that it mult be ſhewn impoſſible it ſhould be 
the buſband's child ; it therefore the huſband be proved 
caſtrate, the ifſue are baſtards. 1 New Abr. 310. 1 Rl. 
. 358» | 
— - huſband be under the age of fourteen, the iſſue 
are baſtards ; for before the age of puberty, generation 1s 
naturally impoſſible. 218 Hen. 6. 31, 34 29 Aſſ. 54 
Bro. Baſlardy 30. Go. Lit. 244. 1 Rol. Abr. 359; 


If the huſband be not within the four ſeas, during the 


time that paſſes between the conception and birth of the 
child, it is a baſtard. "This was ſettled when the King's 
Jominions extended to the four ſeas only ; for to-paſs and 
repaſs in the King's dominions was poſſible; without ſome 
knowledge or proof of the matter, was ſuppoſed by the 
law not poſſible ; for there is no ſuch paſſage in a realm 
well governed without examination. I Rot. Abr. 358. 
Co. Lit, 244+ Bratt. 239, If the huſband be in [reland, 
during the time the wife goes with child, the ifſue is no 
baſtard, becauſe the huſband was within the King's domi- 
nions. 1 Rol. Abr. 358. Quere. 
An order of two Joltices which was affirmed on ap- 
peal, adjudged 7. $. the reputed father of a baſtard 
child; the order recited ſpecially, that Mary the wife of 
Jonathan Spence, mariner, was delivered of a male baſtard 
child, and that it appeared to them upon oath of, &c. 
that Jonathan Spence her huſband, was in the King's ſer- 
vice at Cadiz in Spain, and not within the King of Eng- 
land's dominions at the time when the ſaid child was be- 
en or born ; and becauſe it did not appear that the 
fafband was abſent all the time, as well as at the time of 
conception and the child's being born, the order was 
uaſhed, - Carth. 469. 1 Salk. 122. 5 Med. 419. $8: C. 
Note; In trials of baſtardy at this day, if the j ury find 
that the huſband had not acceſs, though the huſband and 
wife live in England, the child is a baſtard ; but this 
proof muſt be clear, otherwiſe acceſs will be preſumed 
in favour of legitimation. See 1 Salk, 123. 

If the marriage is made null by divorce, the ifſue is 
illegitimate ; as if the parties be divorced for pre-contraQ, 
conſanguinity, affinity, or frigidity ; for where the mar- 
riage is nullified, it is a copulation without marriage, and 
conſequently the ifſue are baſtards; and it is the ſame by 
our law whether they have notice or not of the conſan- 
guinity, becauſe we look no farther than the diſſolution. 
1 Rol. 4br. 358, 359, 360. 

If a man marry his coulin within three degrees, or his 
fiſter, the iſſue got between them is not a baſtard till there 
be a divorce ; for though ſuch a marriage be unlawful, yet 
it remains good till ſentence of divorce be pronounced, 
and conſequently the ifſue muſt be eſteemed legitimate 
ull ſuch a diſſolution, | 

In <jeCtment, the queſtion on a trial at bar was, whethe 
the leflor was ſon and heir of Caleb Lomax, Eſquire, de- 
ceaſed, which depended on the queſtion of his mother's 
marriage ; and that being fully proved, and evidence given 
of the huſband's being frequently at Lendon, where the 
mother lived, ſo that acceſs muſt be preſumed ; the de- 
fendants were admitted to give evidence of his inability 

IM 2 bad habit of body ; but their evidence not going 
to an impoſſibility, but an improbability only z that was not 
Peay ſufficient, and there was a verdi&t for the plaintiff. 

'0, 940, | 

And it is ſaid, that formerly if the huſband was within 

e four ſeas, no proof of non-acceſ5. to his wife was ad- 
mitted, but the child was deemed to be his ; but as this no- 
u0n was built on no rational foundation, it is now entirely 
departed from z and though the huſband and wife are both 
an Ergland, if there is ſufficient evidence that he had no ac- 
cels to her, the child will be a baſtard. - And this was deter- 
mined in the caſe of Pendrel{ and Pendrell, M. 5 G.2.which 
was an ifſue out of Chancery, to try whether, the plaintiff 
' Vas the heir at law of one Thomas Pendrell. It was agreed, 

X the plaintiff's father and mother were married, and 
cotabited for ſome months; that. they parted, ſhe ſtaying 


I Rol. Abr. 357.  ] the four ſeas. 


8 A 
in London, and | he going ihto Staffordfbire ; that at ths 
end of three yezrs the plaintiff was born : and there beirig 
ſome doubt. upon the evidence, whether the huſband. had 
not been in London within the laſt year, it was lent to be 


tried. And the plaintiff reſled at farſt upon the preſump- 
tion of law in favour of legitimacy, which was encountered 


by ſtrong evidence of no acceſs. And it was agreed, by 
court and counjel, on the trial at Guildhall before Lord 
Ch. J. Raymond, that the old doctrine of being within the 
four ſeas was not to take place, but the jury were at 
liberty to conſider of the point of acceſs, which they 
did, and found againſt the *plaintiff ; and the court of 
Chancery acquieſced in the determination, BGtra. 925: 
Andr. 9. ; 

An order was made upon one Mayr, as the putative 
father of two baſtards, born of the body of El:zabeth the 
wite of Richard Sharpleſs; in which it is ſtated, that for 
ſeven years before, the huſband trad had no acceſs to her, 
ſhe having never ſeen or heard of him all that time, and 
not knowing whether he was alive or dead z which the 
Juſtices adjudge to be true,- and that Moor is the father of 
them, and ordered him to provide accordingly. Upon 
appeal to the ſeſhons, the caſe is ſtated with ſome variation ; 
that in 1728, ſhe was married to Sharples, then a ſoldier 
in ullin's troop, in a barn, by a perſon not in the habit 
of a clergyman z and that there had been no acceſs for 
ſeven years: but it appearing by. a certificate from the 


| Commiſſary General's office, and from the evidence of 


Simon Clarkſon, that - one Richard Sharpleſs, who he was 
told was formerly in ullin's troop, was muſtered as a 

rivate gentleman in the third troop of horſe gu:r.is from 
un 2 F; 1733, to February 234 1730, though G ariſon ſaid 

e could not take upon him to ſwear that it was the ſame 
Richard Sharpleſs pretended to be married as aforeſaid : 
Upon this ſuppoſition of the huſband's being alive, the 
ſeſſions were of opinion, the children were not baſtards, 
and reverſed the order of the two Juſtices, And now 
upon debate, the order of ſeſſions was quaſhed, and the 
order of the Juſtices confirmed : for it being ſtated in 
both orders, that there was no. acceſs, according to the 
caſe of Pendrell and Pendrell, it was immaterial whether 
the huſband was alive or not. Stra. 1076, 

The caſe was, a feme covert, during the abſence of 
her huſband at Cadiz, was brought to-bed of a baſtard ; 
and her huſband was not in England: from the time of 
her conception, till ſhe was brought to-bed. The queſtion 
was, whether this child was a baſtard, eſpecially within 
the words of the ſtatute of the 18 El:z, (here after fol- 
lowing) which faid, children begotten and born out of 
haves magkmany, which cannot be ſaid of this caſe, the 
mother being married at the time of the birth of the 
child; and if ſuch a mother ſhould kill ſuch a child, ſhe 
could not be guilty within the ſtatute of the 21 Fac. cap. 
27. But by the court ; he is a baſtard who is begotten 
and born ofa feme covert, while the huſband is beyond 
And in a real aCtion, if. general baſtardy 
was pleaded, the Biſhop ought to certify ſuch a one a 
baſtard ; and where a man is a baſtard, he is ſuch to all 
purpoſes, and why not within the 18 ZEliz. for though 
the ſtatute of 21. Fac. is a penal law, yet the at of 18 
El. is a remedial law. £4. Raym. 395, 390. 
But this non-accelſs of the huſband ought to be proved 
otherwiſe than upon the wife's oath; as in the following 
caſe : the defendant Reading was adjudged by an order 
of baſtardy, to be the putative father of a baſtard child, 
begotten of the wife of one Almont of Shelburn, The ſaid 
woman, on the appeal, gave evidence, that the faid 
Reading had carnal knowledge of her body in or about 
Auguſt, 1732, and ſeveral times ſince; and that her huſ- 
hand had no acceſs to her from ay, 1731, to the time 
of her examination in that court, being the 3d of Oober, 
1733, and that the ſaid Reading was the father of the 
faid child, And the queſtion on removal of the fame 
into the King's Bench was, whether the wife in this caſe 
could. be admitted as an evidence for or againſt her huſ- 
band, and to baſtardize her own child. And the whole 
court were of opinion, that the wife could be a witneſs 
to no other fat but that of incontinence, and that this 


ſhe muſt be admitted to be a witucſs to from the es. 
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of the thing : but not to the abſence of her huſband ; 
which, might properly be proved by other witneſſes ; and 
likened it to the cafe of hue and cry, where the perſon 
robbed thall be admitted a witneſs of the faCt of robbery, 
but not to prove any other matter relating thereto, as in 
what hundred'the place was, and the like, becauſe that 


may be proved by others. 2 Se. Ca. 175. 

Where a woman is ſeparated from her huſband by a 
| divorce @ menſa & tharo, the children ſhe has during 
the ſeparation are baſtards; for a due obedience to the 
ſentence ſhal! be intended, unleſs the contrary be_ſhew- 
ed: but if a huſband and wife, without ſentence, do part 


and live ſeparate, the children ſhall be taken to be legii1-_ 


mate, and ſo deemed till the contrary be proved, for ac- 
ceſs ſhall be intended. But if a ſpecial verdiQt find the 
man had no acceſs, it is a baſbardz and ſo was the opi- 
nion of Ld. Hale, in the caſe of Dickens and Colims. 
1 Salk. 123. 

If a man be divorced from one woman propter perpe- 
tuam generandi impotentiam, and then marry another, and 
have iffue by the ſecond marriage, which continues with- 
out divorce, the iſſue are lawful; for a man may be ha- 
tilis & inhabilis diverfis temporibus, and the ſecond mar- 
riage is not avoided by any divorce, and therefore ſtands 
good in law. 5 Co. 98. b. Burie's caſe. 2 Leon. 169. 
- C. Fenk. Rep. 2038. Noy 72. Moor 225. pt. 366. 

. C. oh 
A bed-rid perſon marries a woman that is pregnant in 
his chamber, the woman is delivered twelve weeks ater ; 
the child adjudged a baſtard, for the apparent impoſhbi- 
lity of his being the father of it. 2 Rol. Abr. 353. 

If a woman marry groſ/ment enſient, it is the child of 
the huſband, for when they teſtify their conſent by a pub- 
lic marriage before the birth of the child, it is a public 
acknowlegment that the child is his, for at that time 
the child is one with the mother, and therefore in taking 
the mother he takes the child witk her. 1 Rol. Ab-r. 

8. ; 
5 a man be married within the age of conſent, and 
when he comes to that age he is divorced by reaſon of his 
difſent from the marriage, and then he marries again, and 
hath iſſue, and die ; it cannot be averred that he coha- 
bited with his firſt wife to avoid the divorce, and difannul 
the ſecond marriage, and baſtardize the iſſue ; for the eccle- 
Gaſtical courts are proper judges in this caſe; and when by 
| ſentence they have declared the marriage void, it cannot 
belong to the temporal courts to inquire into, and ſet aſide 
their ſentence, for that is to take away their juriſdiction ; 
the ſame law, if the firſt wife had been divorced caufa 
precontratiys. 7 Co. 41. Kenn's cale. 1 Real. Abr. 360. 
Cro. Fac. 186. 4 Cv. 29. Godolph, 484. 

If there be a ſeparation for adultery a menſa & thoro, 
the iſſue born afterwards are preſumed prima facie not to 
be the huſban1's, unleſs it appear upon proof that *the 
huſband after ſuch ſeparation did cohabit with his wiſe, 


11 Hen. 7.27. a. 1 Rol. Abr, 359. 7 Co. 42. 1 Salk.” 


123 | 
It A. takes B. to wife, and has iſſue by her, and they 


are afterwards divorced, becauſe they were. within the: 
age of conſent at the time of marriage, and afteswards 


diſagreed ; and then A. takes D. to wife, by whom he 
had iſſue, and died ; upon the ſuit of the iſſue of B. 
the eccleſiaſtical commiſſoners, upon a commiſſion di- 
reed to them, cannot enquire into the marriage between 
A. and D. becauſe they are dead ; for though a ſentence 
of divorce may be repealed aſter the death of the parties, by 
ſuit in the ſpiritual courts, yet no ſentence of divorce can 
paſs there after the death of the parties, for a divorce in 
the eccleſiaſtical courts, after the death of the parties, 
can be only made to baſtardize the iſſue of that marriage, 
which being a thing that concerns the inheritance, is 
properly cogaizable in the temporal courts ; therefore a 
prohibition hall be granted to ſtop their proceedings in it. 
1 Rcl. Abr. 360. 7 Co. 43, b. 

As to the legitimation ot children born after the death 
of the huſband, it is agreed, that the uſual time of birth 
3s nine ſolar months and ten days; but it may be haltened 
or prolonged by accident ; 'as by hard uſage, want of { a 
tenance, &c. becauſe the nouriſhment of the child in the 


| womb, depends on that of the mother ; fo that x 
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hath been allowed legitimate nine months and twenty 


days aſter the death of the father ; but if the chilq is 
eleven months after the death of the father, and it ; 
proved the father could not enjoy his wife within a na 
before his death, it was adjudged a baſtard, Pulp 
Rel. Abr. 536. Godolph, 281. Shyle 257. v0 

A lewd woman after her huſband's death married her 
adulterer, and within fix months and a day after her firſ 
huſband's death had a child ; ic was adjudged the bed 
huſband's, becauſe he had the dominion of the woman 
the time of her conception. Palm. 9. Co. Lit, 8. , 

A wile marries immediately aſter her huſband's death 
and hath a child nine months and eleven days after the 
death of the firſt huſband, it was adjudged the fecond 
huſband's, becauſe it was born one day after the uſual 
time, and the uſual time is the only meaſure to diſcern 
between them ; but if it be born at the end of nine 
months and ten days, the father is doubtful, and ſome 
have ſaid, that the child might chooſe his father. 21 Eq 
3- 39» Co. Lit. 8. a. Bre.g7. 1 Rol. Abr. 357, Bu 
to prevent this doubtfulneſs in heirs, and to hinder the 
wite from putting falſe children upon her deceaſed huf. 
band ; the law hath provided the writ de ventre inſpiciend 
for the huſband's heir, and if the wife be found with 
child, or ſuſpected to be ſo, ſhe muſt be removed to x 
caſtle, and there fafely kept till her delivery ; and by this 
writ the heir may take her away from the ſecond huf- 
band ;z but it lies not for the heir apparent, who hath 
no intereſt in the eſtate, in the life of the anceſtor. Co, 
Lit. 8. 1 Rol. Abr. 357. 

This power of removing the relift of the anceſtor to 
a Caltle, in caſe ſhe really is, or is ſuſpeRed to be with 
child, ſeems only to be uſed where the woman continues 
unmarried ; for if ſhe takes another huſband, and the 
Sheriff returns that he cauſed her to be ſearched by ſuch 
women, and found her to be en/ient, the courſe ſeems to 
be this, viz. for the huſband to enter into recognizance, 
that ſhe ſhall not remove from the houſe where they then 
inhabit ; after which a writ is to be awarded to the She- 
riff to cauſe her to be viewed every day till ber delivery 
by two at leaſt of the ſaid women returned by him; and 
that three or more of them ſhould be preſent with her at 
her delivery. Cro. Fac. 685, Ao. 523. Co. Lit. 8. 
Cro. Eliz. 566. Reg. 227. | 

The author of Fl:ta, who lived in the reign of Eduard 
the Second, hath a whole chapter about ſuppoſititious 
births; where he tells us, what remedy the right heir had 
in ſuch caſe, viz. that a writ was directed to the Sheriff 
to Cauſe the woman, who pretended herſelf to be with 
child, forthwith to appear in the county court, there to 
be ſearched by diſcreet and lawful women. And if it 
was doubtful to them whether ſhe was with child or not, 
then the Sheriff might commit her to ſome caſtle, there to 
continue, And no woman with child was to come near 
her, until ſhe ſhould be delivered. And this writ was 
uſed above lixty years before the author of Fleta wrote, 
viz, in the 5 H. 3. when the widow of /illiam Conſtable 
of Manton in Norfelk, was found guilty of this cheat. 
And in all probability it was, of uſe in the Saxon times: 
tor the form of the writ is, to command the Sheriff to 
ſummon the woman to appear in the full county; as it 1s 
generally known, that all buſineſs of the law was then 
tranſacted in that court, where the Biſhop ſate with the 
civil m.giſtrate. Nel/. Rights of the Clergy, tit. Baſtards. 

But afterwards, when the courts at //q/fmin/ter came 
to be eſtabliſhed, then was the writ de tentre inſpicte 


framed ; by which the Sheriff was commanded, that in 


the preſence of twelve knights and ſo many women, 

{hould cauſe examination to be made, whether the w0- 
man was with child or not; and if with child, then abot 
what time it would be born ; and that he certify the ſam® 
to the Juſtices of aſliſe or at J/e/minfter, under bis ſeal 
and under the feals of two of the men preſent. 14. ib. 

We have two inſtances of this writ in the books ; 

one in Eaſter term in the 39 El. which was thus : Pere 
cival Wiloughby, and Bridget his wife, one of the cohetfs 
of Sir Fraucs Willoughby (becauſe Sir Francis died, ſeiſed 


of a great inheritance, having five daughters, wher the 
I 


= Y. WF- 


eldeſt was married to Percival WWillonghby, and not 


the and the ſaid Francis leaving his wife Dorothy, 


an ſon 3 


who at the time of his death pretended herfelf to be with | 


child by Sir Francis, which if it were a ſon, all the five 
ters ſhould thereby loſe the imheritance unto them) 
. yayed a Writ de. ventre 7 "9 out of the Chancery, 

lireQted to the ſheriff of London, that he ſhould cauſe the 
(id Dorothy to be viewed by twelve knights, and ſearched 
by twelve women, in the-preſence of the twelve knights, 
i ad traftandum ubera, & ventrem inſpiciendum, whether 
ſhe were with child, and to certify the ſame into the court 
of Common Pleas 3 and if ſhe were with child, to cer- 
tify for how Jong time in their judgments, and when ſhe 
would be delivered. Wherevpon the ſheriff accordingly 
cauſed her to be ſearched, and returned, that ſhe was 
twenty weeks gone with child, and that within twenty 
weeks ſhe would be delivered. Whereupon another writ 
ſued out of the Common Pleas, commanding the ſheriff 
ſafely to keep her in ſuch a houſe, and- that the dovrs 
ſhould be well guarded, and -that every day he ſhould 
cauſe her to be viewed by ſome of the women named in 
the writ (wherein ten were named), and when ſhe ſhould 
be delivered, that ſome of them ſhould be with her to 
view the birth whether it be male or female, to the in- 
tent there ſhould not be any falſity. And upon this writ 
the ſheriff returned, that accordingly he had done, and 
that ſuch a day ſhe was delivered of a daughter. Cro. 
El. 566. 

- ng this writ, and the proceedings thereupon, are 
grounded upon Bran, b. 2. p. 69. and upon the writ in 
the Regi/ter, þ. 227. 

The other caſe was in Eaſter term 22 Fac. which was 
thus : Alphonſus Theater, couſin and heir of William 
Theaker, after the death of J/il/izam Theaker, becauſe he 
had not any iſſue alive at the time of his death (but 
Mary his wife was then ſuppoſed to be enfient by him, 
and within one week after his death, was married again 
to one F:hn Duncomb), procured out of - the Chancery a 
writ de ventre inſpiciendo of the ſaid Mary, directed to 
| the ſheriff of London, to cauſe the ſaid Mary to be 
ſearched, whether. ſhe were with child by the ſaid /l- 
liam Theaker, and when ſhe would be delivered (no men- 
tion being made of her ſecond marriage,) and this writ 
was according to the precedent in 39 E!. of the like writ 
againſt the Lady J/7.loughby. And this writ was returnable 
in the Common Pieas, The ſheriff returned the inqui- 
ſition, that by ſuch perſons he cauſed her to be ſearched, 
and found her to be ern/ient, and that ſhe would be de- 
livered within twenty weeks. Wherefore he now prayed 
a ſecond writ out of the Common Pleas to be direCt- 
ed to the ſheriff of Surry, becauſe ſhe was removed with 
her huſband to JYandſworth in Surry, and there inhabited, 
that the ſheriff might take her into his cuſtody, and keep 
her until ſhe were delivered of her child, that there 
might not appear to be any falſe or ſuppoſititious birth, 
and that in the mean time he ſhould cauſe her to be viewed 
every day by certain matrons named. by the court in the 
Vrit, and that ſome of them might be at the birth of 
the child, according to the ſaid precedent of the Lady 
Willeughty. But becauſe in that caſe the lady was a wi- 
dow, and ſo ſuch a courſe might well be obſerved, but 

ere ſhe was a feme covert, who ought to cohabit with 
her huſband, they would not take ſuch a courſe with her, 

ut left her with her huſband, he entering into recogni- 
Zance that he ſhould not- remove from the houſe wherein 
they then inhabited ; and that one or two of the women 
returned by the ſheriff ſhould ſee her every day, and that 
two or three of them ſhould be preſent at her travel : for 
it Was faid, that this iſſue might be well ſaid to be the 
child of the firſt huſband, and ſhould inherit his land. 

3 if there were any falſe or ſuppobcitious birth, the 
couſin and heir might be difinherited. Wherefore a writ 
v2s accordingly awarded to the ſheriff of Surry;. to cauſe 
= to be ſeen every day until her delivery by two at leaſt 
8 the ſaid women returned by him ; and that three of 

©M or more ſhould be preſent with her at her delivery, 

as no falſhood might be in her birth. And after-this 
courſe obſerved, ſhe was delivered of a ſemale child, who 


Po cerwards by inquiſition fonnd to be the daughter 
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| and heir of the faid JFilliam Theater, deceaſed: Crs © 


Tac. 685. 

And this| whole procedure ſeemeth to be deduced from 
the rules of the civil law, which is particularly expreſs 
and punQtual in this behalf. For by that law, the wo- 
man who ſuppoſeth herſelf to be with child, muſt inti- 
mate it twice in every month to thoſe who are neareft 
concerned, that they may ſend five women to inſve& 
her z and ſhe muſt do the like for the” ſpace of a month 
before ſhe expects to be delivered, that they may ſend 
ſome perſon to be there at the time: The Judge may 
appoint in what houſe ſhe ſhall dwell z and the room 
wherein ſhe lies muft be ſearched ; and if there be more 
than one door, it muſt be nailed up ; and three men, 
and as. many women muſt be ſet to watch her as often as 
ſhe comes into the chamber, who are alio to ſearch all 
perſons who come into the houſe and chamber. When 
ſhe is in labour, five women ſent by the party next con- 
cerned, muſt be witnefſes to the birth, of which they 
muſt have notice before hand ; and there muſt be no 
more in the- chamber at' that time, but ten women, two 
midwives, and fix ſervants, of which none muſt be with 
child, and therefore may be ſearched before they go in 
there muſt be three lights in the room ; the child when 
born muſt be ſhewed to thoſe who arc concerned ; the 
Judge muſt appoint who ſhall keep it, unleſs the father 
hath otherwiſe appointed ; and it muſt be ſhewed twi 
in a month till it is three months old, and afterwar 
once in a month till it is fix months old ; and once in two 
months till it is a year old ; and from thence once in fix 
months till it can ſpeak. And if any thing is done con» 
trary to the premiſſes, or not permitted to be done ; then 
upon proof thereof, the child is not to be admitted to the 
ofſeſhon of the eſtate. Nel/. Rights of the Ceergy, tit, 
Baſtards. 

A man who'hath iſſue a ſon by a woman before mar- 
riage, and afterwards marries the ſame woman, and hath 
iſſue a ſecond ſon born after the marriage ; the firſt of 
theſe is termed in law a baſtard zigne, and the ſecond a 
mulier ; by the Common Law, as has been faid, ſuch ba/- 
tard eigne is as incapable of inheriting, as if the father and 
mother had never married ; but yet there is one caſe in 
which his iſſue was let into the ſucceſſion, and that was 
by the conſent of the lord and perſon legitimate ; as if 
upon the death of the tather the baftard eigne enters, and 
the mulier during his whole life never diſturbs him, he 
cannot upon the death of the ba/tard eigne enter upon his 
iſſue, Lit. ſe. 299, Co Lit. 245. | 

No man can baſtardize another after his death, that was 
a mulier by the laws of holy church, and who carried the 
reputation of legitimate during his life ; for a man muſt 
be baſtardized by the rules of the Civil or Common Law : 
By the rules of the Civil Law, this'perſon is by ſuppoſition 
legitimate ; and if the Common Law be made the judge, 
he cannot be baſtardized; for it is a rule of Common Law, + 
that a perſonal defe&t dies with the perſon, and cannot - 
after his death be objeCted to his ſucceſſor that repreſents 
him ; and this rule of law was taken.trom the humanity 
of the ancients, which would not allow the calumny of 
the dead, as alſo from an important reaſon of conve- 
nience, for pedigrees .are often derived through ſeveral 
perſons, concerning whom there remains little knowlege 
or remembrance of any thing, but only of their being ; 
and therefore it were an eaſy matter to throw on them 
the aſperſion of der ey by any forged evidence, which 
cannot be confronted by oppoſite. proof 3 and fo it is fit 
to limit a time in which all proofs of baſtardy are to be 
diſallowed. 7 Co. 44. Fenk. Red. 268. 1 Brownl. 42. 
Co. Lit. 33. a. Lit. ſet. 399, C'. Lit. 245. 

Though this ſeemis to be the doctrine of the old books, 
yet there is this modern caſe. An <jQment was brought 
by one Pride, againſt the Earls of Bath and Mountague; 
Pride made title as heir to George, Duke of Albemarle, 
proving himſelf the ſon of one who was brother to the 
Duke, and that the Duke died without ifTue ; the defen- 
dant gave evidence, that Duke George had iſſue Duke 
Chriſtopher, who conveyed to him ; plaintiff gave evi- 
dence, that Duke Chrifopher was. a baſtard, begotten of 
ſuch a woman, who at the time of her marriage with 
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the ſaid George, Duke of Albemarle, was married to an- 
other man, who was then, and yet living : upon which 
it was objeCted, that ſince Duke George and this woman 
lived together as man and wife, and were now dead, the 
plaintiff could not be admitted to baſtardize the iſſue, 
who was dead alſo; and who, during his whole life, was 
reputed and taken to be the legitimate ſon of the Duke, 
and fo ſtyled by the Duke himſelf in his deed of ſettle- 
ment, and int his will, his ſon and heir; & quod juftum 
non eft aliquem poſi mortem facere baſlardum. The court 
held this true of ſuch a baſtard as is meant by LZztleton, 
in bis cafe of ba/lard eigne, and mulier puiſne, that is, 
ſuch a baſtard as is born before the eſpouſals- of a father 
and mother, who may afterwards marry; and faid, the 
rule extended only to that caſe. 1 Salk. 120. Pride v. 
Earls of Bath, &c. 7 W. & M. 3 Lev. 410 S.C. 
Who tells us, that though the evidence was admitted by 
Holt, and Gil, Eyre, who were only in court, the jury 


were not ſatisfied with it, and gave a verdict for the | 


Earl of Bath. | 
To exclude the mulier from the inheritance, there muſt 


not only be an uninterrupted poſſeſſion of the ba/tard ergne - 


during his life, but a deſcent to his iſſue, Cy. Lt. 244. 
1 Rol. Abr. 624. & 

If the baſtard eigne die, having iſſue in ventre ſa mere, 
and the mu/ier enter, and then the ſon is born, the ſon of 
the baftard eigne is for ever excluded, becauſe there was 
no deſcent; and ſo our law in this diſagrees with the 
Civil Law, which, for the benefit of the infant, reputes 
a child in its mother's womb, in the ſame condition as if 
it were born. Co. Lit. 244. Hughes 365. 

If the ba/iard eigne enter and die without ifſue, yet 


the lord by eſcheat cannot claim againſt the -ulier, for 


there is no deſcent caſt to extinguiſh his right. Co, Ze. 
244- | | 

If the multer enter into the land after the deceaſe of the 
baſtard, before the heir of the 4#a/tard eigre, yet he is 
barred ; for the land is caſt upon the iſſue of the baſtard 


Immediately after his death, and the deſcent to him is 


made without any entry, and conſequently he is within 
the benefit of the rule. Co. Lit. 244 

If the 7.u/ter be an infant during the poſſeſſion of the 
baſtard eigne, yet he is barred by the deſcent; for though 
no laches can be imputed to an infant, becauſe not being 
of the age of conſent, his permiſſion cannot be taken for 
a conſent ; yet in ſuch caſes where the time is limited by 
the law for pleas and actions, infants are included, unleſs 
ſpecially excepted, for here their permiſſion is taken for 
a conſent, becauſe they are ſuppoſed to conſent to the 
eſtabliſhed law, to which. they are obliged for proteCtion 


during minority ; and the law hath not thought fit to ex- | 


cept, becauſe it is a public miſchief in a very tender 
point ; for it might be any man's caſe, to ſuffer by the 
baſtard of an anceſtor, and*the law hath given the infants 
guardians to plead by ; but it cannot revive the evidence 
of legitimation, which ſo eaſily periſhes with the life of 
the party. Co. Lit. 244. 8 Co. 101, Plowd. 372. 

It ba/tard eigne and mulier putſne daughters enter and 
occupy in coparcenary,the law will not ſuppoſe the whole 
in the ulicr, but by a more eaſy conſtruction preſume, 
that the mulier admits the other into the inheritance ; ſo 


| If there be baſtard eigne and mulier puiſne, and the mulier 


enters to hunt or hawk, this doth not diſburb the baſtard's 
poſſeſſion, for a man's intention does always govern and 
denominate his actions ; and in this cafe he did not enter 
to claim. Co, Lit. 244. 

If the baſtard eigne enters after the deceaſe of his father, 


and the King ſeizes the land for a contempt, (whereby 


the profits only are taken) without cauſe, and the baſtard 
dics, and ifſue petitions and is reſtored, he ſhall hold 
it againſt the mulier, for when the King ſeizes land 
without cauſe, he ſhall only hold it as a ſubſtitute to the 
poflefſor Co. Lit. 245; 

The baſtard being impleaded ſhall have his age, for the 
dilatory plea muſt be determined before the pleas in chief 
can come on ; fo that the plea of infancy will ſtay the 
ſuit before it can be inquired whether he is or- is not a 
baſtard ; alſo he ſhall be vouched as heir to the father, for 


gui ſentit commoaum fſentire debet & onus, Co, Lit. 244. | perform the order betore made, as is above ſaid.” PR 


/ 
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If a man hath iſſue a ſon baſtard eigne, and a daughter, 


being mulier puiſne, and the daughter is married, the 


tather dies, 'and the ſon enters and dies fſeifcd, this ſhaj, * 
har the multer, for ſhe might have claimed by her hug. 
band. | he ſame law if the 4a/tard eigne enters and enjoys 
peaceably during his life, while the mulier is impriſoneq 
or beyond ſea, or of non-ſane memory, for the conſtant 
and quiet poſſeſſion of the ba/tard eigne, together with the 
charaCter he had, during lite, of being legitimate, ſhaj 
in caſe of ſuch nice conſequence outweigh at a trial 
any evidence that can be brought to the contrary. Co, L;, 
244. 8 Co. 101, 

'The deſcent of ſervices, rents, or reverſions Expece 
tant upon. eſtates tail, or for life, whereon rents are re. 
ſerved, ſhall bind the mulier ; for the enjoyment of theſe 
do equally ſuppoſe the character of legitimate, as the po. 
ſeſhon of any corporal rights ; but ſuch a deſcent would 
not drive the party that hath right to an ation, for it js a 
contradiction in terms, that a man thould be diſpoſlefſed 
of a mere right. Co. Lit. 244 8 Co. 101. 

If the ba/tard zigne die ſeifed, and the ſon endow the 
wife, yet the deſcent takes away the right of the mulier; 
the ba/tard eigne's entering into religion is ſuch a deſcent 
as to takes away the right of the mulier. - Co. Lit, 244, 
8. C9. 101. 

Tenant in tail, the remainder in tail, the remainder in 
fee; tenant in tail hath iflue baſtard eigne and mulier pu- 
;ſne, and dics ; the baſtard entereth and continueth his poſ-. 
leſhon, and hath iflue and dies; the iffue enters, the mulier 
dies z he in remainder ſhall have a formedon againſt the 
iAue of the baſtard, and the continuance of the poſſeſſion 
of the baſtard ſhall not prejudice him ; for the ſtatute 
W:ftm 2. ſays, that the will of the' donor maniſeltly ex- 
prefſed in his gift muſt be obſerved, now the baſtard 
cannot bring himſelf within the intention of the donor, 
for he is neither the heir, nor a perſon begotten by tenant 
in tail, ſince, in law, he is the ton of no man, and con- 
ſequently the expreſs words of the ſtatute excludes him 
from the inheritance ; which ſets alide the rules of Com- 
mon Law in this caſe. 1 Kol. Abr. 625. 

If a man hath iſſue baſtard eigne and mulier puiſne ; and 
the baſtard in the lite of the father dies, leaving fue, and 
then the father dies, and the ſon of the baſtard enters and 
dies ſeiſed, and it deſcends to his iffue, the deſcent fhall 
bind the mulier; for if otherwiſe, it would be baſtardizing 
the anceſtor after one deſcent, which is contrary to the 
rule. Co. Lit. 244. | 


2. The Statutes concerning the ſettling and providing fit 
Baſtards, and the Caſes determined upon them. ; 

By the ſtat. 18 Z/iz. cap. 3. it is enated, * That 
two Juſtices of the peace, whereof one to be cf the guorum 
in or next unto the limits where the pariſh church 15, 
within which pariſh the baſtard ſhall be born, upon exa- 
mination of the cauſe and circumſtance, ſhall and may by 
their diſcretion take order, as well for the punilbment 
of the mother, and reputed father of ſuch baſtard child, 
as alſo for the better relief of every ſuch pariſh, in paſt 
or in all ; and ſhall and may likewiſe by like diſcretion 
take order for the keeping of every ſuch baſtard child, by 
charging ſuch mother or reputed father with the payment 
of money weekly, or other ſuſtentation for the reliet of ſuch 
child, in ſuch wiſe as they ſhall "think meet and conve- 
nient; and if, after the ſame order by them ſubſcribed 
under their hands, and the faid perſons, v7, mother, or 
reputed father, upon notice thereof, ſhall not for their 
part obſerve and perform the ſaid order, then every 
ſuch party ſo making default, in not performing the faid 
order, to. be committed to ward to the common goal, 


there to remain without bail or mainprize, except he, ſhe, 


or they, ſhall put in ſufficient ſurety to perform the ſaid 
order, or elſe perſonally to appear at the next general ſe(- 
lions of the peace to be held in that county where ſuch 
order ſhall be taken, and alſo to abide ſuch order as the 
ſaid Juſtices of the peace, or the greater part of Ga, 
then and there ſha!l take in' that behalt, if they then an | 
there ſhall take any 3 and that if. at the faid leſhons - 
faid Juſtices ſhall take no other 'order then to abide an 
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+ Juſtices.) A fingle Juſtice may bind to the good 
ef 6x that is charged or ſulpeCed to n be- 
gotten 2 baſtard child. Lam. 122. Crom. 196, Dalton 
44. But the two Juſtices cannot make any order pur- 
{uant to this ſtatute, unleſs the child has been a charge to 
the pariſh. Comb. 39. 1 Lent. 37, 363+ 
If the two Juſtices difagree, ſo that they make no order, 
the two Juſtices of the next diviſion, being of the ſame 
county, may make the order. Dalt. 45. | 
If five Juſtices make the order, it is good; for the 
ſtatute is not reſtritive, but requires two at leaſt. 2 
{k. a. | 
” 5's is adjudged the father of a baſtard child, and 
by the order it appears that the examination of the wo- 
man was by one Juſtice only, though the ordering part 
thereof is ſaid to be made by two, the court will quaſh it, 
Rex v. Beard. 2 Salk. 122. We the faid Juſtices doth, 
inſtead of do, an order was qualhed for this fault, 1 
| Saik. 478. | od 
Whereof one to be of the quorum.] Many orders have 
been formerly quaſhed, ſor want of ſetting forth that one 
of the Juſtices was of the quorum. See Dalt, 47. 2 Salk. 
1 Sid. 222, S. P. But now by the ſtatute 26 
20, 2. cap. 27» no order ſhall be quaſhed for that defeCt 
only. Es | | 
Shall be born.) The place of birth muſt be ſet forth in 
the order, becauſe it may be born in a pariſh where the 
two Juſtices who made the order had no juriſdiction; and 
that it may appear that it was born in that pariſh to 
which the relief is ordered. Style 368, Dalton 47. 


4 


o 


Upon examination. ] And therefore not only the mother, | 


but likewiſe the putative father ſhould be ſummoned to 
appear, and both parties examined before any order is 


made ; but this, however agreeable it ſeems to natural 


juſtice, is not always praCtiſed, the Juſtices 'being appre- 


enſive that ſuch warning would tend to no other uſe, 
- but to make the father keep out' of the way ; | however, 
it has been reſolved, that ſuch ſummons is neceflary.. 


Dalt. 52. | 
- Anorder made by two Juſtices of the peace was quaſhed, 
becauſe it was made on an affidavit brought to them with- 
out the examination of any witneſſes, Comb. 103. 


Reputed father.] They muſt adjudge him the father of 


the child. x Sid. 363. Style 154. Dalt. 52. 


Take order for the keeping.) An order that the reputed 
father ſhould pay ſo much till farther order, was quaſhed; 


for that farther order might be forty years hence. 2 


- 


Show. 129. 


An order that the reputed father ſhould give ſuch &.1 


curity as overſeers or churchwardens ſhall think fit, is 
naught ; for by ſuch order rhe Juſtices delegate their au- 
thority to others. Salk. 477. Dalt. 47. Yi 

An order to pay ſo much money a week till the child is 
fourteen years of age, is naught ; for the Juſtices have no 
power but to indemnify the pariſh, and that is done by 
obliging the father to maintain the child as long as it 


may be chargeable to the pariſh. 1 Salk. 121, Comb. | 5 


2324, S, P, | 

An order that the father ſhould pay ſo much a week to 
the pariſh till the child was twelve years old, quaſhed ; 
for the father may take it away and maintain it himſelf. 
1 Pent. 48, 151. 1 Sid. 222.8. P. 1 Mad. 20. 

An order that the father ſhould pay ſo much weekly, 
vithout ſaying for how long, is naught; for it ſhould be 
ſo long as it is chargeable to the pariſh. Style 134, S. P. 
2 Keb. 575. 2 Salk. 480. END 
e Juſtices may order the payment of a ſum in groſs, 

for the charges the pariſh has been already at to midwife, 

wt &c. Dalton 47. 1 Vent.. 336. 1 Salk, 124. 

I | | 

But an order that the father ſhould pay 4s. to the 
midwife, and 9.5. a week until the child was able to get 
ts hving by working, was qualhed, 1ſt, Becauſe it did 
not appear that the pariſh procured the midwife, or were 
a any Charge with reſpeR to her z and they have no power 
to-order any money but for the indemnity of the pariſh. 
2dly, 75. a week is exceſſive, and uncertain as to the 

I 


b 


| 
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time ; for the father may, if be pleaſes, maintain it cheaper} 
and the order: ſhould have been for ſo long time as it ſhall 
be chargeable to the: pariſh. - 1 Vent. 210. - 

An order that the father ſhould pay 24. a week is too 
little and unreaſonable. 12 $4. 363. 

When they order a ſum in groſs, they muſt ſhew for 
what, andthe charges the pariſh had been at. Comb. 
103. . | 

"They cannot order a ſum in groſs for putting out the 
child apprentice, Comb, 448. | 

An order to pay ſo much weekly to the overſeers of the 
poor, for, &c. is good z for before the inſtitution of theſe 
it might have been ordered to be paid to two or three of 
the inhabitants. Salk. 122, | 

The order direRed that ſecurity ſhould be given for the 
performance of it; and becauſe the ſtatute direfts, that 
the ſecurity ſhould be either to perform the order or appear 
at the next ſeſhons ; for this the order was: quaſhed. 2 
Show. 258. 2 Bulft. 242. S., P. | 


Such baſtard child.] If the child is no baſtard, and yet 
they adjudge him ſuch, an aCtion lies againſt them, 
Comb. 482. 

Where the huſband was ſeven years abſent beyond ſea, 
and they adjudged the child, which the wife had in that 
time, a baſtard. 5 Mod. 419, 1 Salk. 122, 123. 


Alt the next general ſeſſicns.) Muſt be intended that the 
order made by the two Juſtices muſt be confirmed or dif- 
charged at* the next quarter ſeſſions of that part of the 
county where it was made, and not at the ſeſſions in the 
county, for that would be miſchievous-in many counties 
where there are .ſeveral ſeſhons in diſtin parts of the 
county. Dalton 48. 1 Sid. 149. Muſt be the next 
ſeſſions after the notice of the order. 1 Sid. 325. 


Held in that county.] Exception was taken to an order, 
that it was made ad ſefſionem pacis in com pred', and 
did not ſay pro cam” 3 but over-ruled. 1 ent. 37. 


And alſo to pipe# ang order.) It ſeems by the'better opi- 
nions, that the Juſtices in their ſeſſions have no power to 


| make an original order, and are only to reverſe or affirm 


the order made by the two Juſtices ; for this vide 2 Bulft. 
342, 355- Dalt. 48, 49. Cre. Car. 337, 341. 2 Show. 
132. 1 Vent. 59, 48. But upon the removal of the 
cauſe by certiorari, the court of King's Bench may either 
reverſe the order in whole, or in part; and though they 
reverſe the order. for irregularity, yet will they oblige the 
father to give ſecurity to appear at the next ſeſſions, to 
abide ſuch farther orcer as ſhall then.be made. Comb. 
286, 264. 2 Salk. 477. X 
Baſtard children gain a ſettlement in the pariſh where 
they are born ; but if a woman big with child of a baſ- 
tard is, by order of two Juſtices, removed from the pariſh 
of A. to B. as her laſt place of ſettlement, from which or- 
der B. appeals, but before the next ſeſſions ſhe is delivered 
of a baſtard child in B. and afterwards the order of the 
two Juſtices is vacated, the child muſt follow the mother, 
and gains a ſettlement in 4. Carth. 397. 1 Salk, 121. 
Med. 204. Comb. 360. See 2 Bulft. 349. Dalt. 49. 
By the ſtat. 7 Fac. 1. cap. 4. it-is enated, © That 
every lewd woman which ſhall have any baſtard which 
may be chargeable to the pariſh, the Juſtices of the peace 
ſhall commit ſuch lewd woman to the houſe of correction, 
there to be puniſhed and ſet to hard labour during the 
term of one whole year ; and if ſhe ſhall eſtſoons offend 
again, then to be committed to the ſaid houſe of correCtion 
as aforeſaid, and there to remain till ſhe can put in good 
ſureties for her good behaviour not to offend again.” _ 


Which ſhall have any baſtard.) The woman muſt be de- 


= 


livered of ſuch baſtard child before ſhe can be ſent to the 


houſe of correCtion, and the child 
her. Daiton 48. | | 

Which may be chargeable.] The child muſt be chargeable 
to the pariſh ; therefore if the father, or :ny other main- 


tains it, it ſeems the is not to be puniſhed by this ſtatute. 
See Dalton, c. 46. 


Fuftices of the peace.] Muſt be by two Juſtices at leaſt. 


is not to. be ſent with 


Da » Co 40, 
Offeng 
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Offend again.) But ſhe ſhall not be puniſhed: upon this 


part of the ſtatute, unleſs ſhe were before convicted and 


puniſhed on the firſt. Qu, If ſhe were before pro- 
—_ againſt purſuant to the ſtatute 18 Fliz. 2 Bul/t. 
34% 349- 

By ſtat. 13 & 14 Car. 2. cap. 12. ſe. 19. © Whereas 
the pmative fathers and lewd mothers of baſtard children 
run away out of the pariſh, and ſometimes out of the 
county, and leave the faid baſtard children upon the charge 
of the pariſh where they are born, although ſuch putative 
father aud mother have eſtates ſufficient to diſcharge ſuch 
pariſh ; it is therefore enacted, that it ſhall and may be 
lawful for the churchwardens and overſeers for the poor, 
of ſuch pariſh where any baſtard child ſhall be born, to 
take and ſeize fo much of the goods and chattels, and to 
receive ſo much of the annual rents or profits of the lands 
of ſuch putative fathers or lewd mothers, as ſhall be or- 
dered by any two Juſtices of the peace, for or towards the 
diſcharge of the pariſh, to be confirmed at the ſeſſons, 
for the bringing up and providing for ſuch baſtard child, 
and thereupon it ſhall be lawful for the ſeſſions to make an 
order for the churchwardens or overſeers of the poor of 
ſuch pariſh, to diſpoſe of the, goods byJſale or otherwiſe, 
or of ſo much of them for the purpoſes aforeſaid as the 
court ſhall think fit, and to receive the rents and profits, 
or ſo much of them as ſhall be ordered by the ſeſſions as 
aforeſaid, of his or her lands.” 


To ſeize ſo much of the goods.) Order to the church- 
wardens and overſeers, to ſeize of the putative father's 
goods what they ſhould judge proper for ſecuring of the 
pariſh, quaſhed ; for that it ſhould be, what the Juſtices 
think proper, and not what the churchwardens and over- 
ſeers think proper. L. Raym. 858. 

By ſtat, 6 Geo. 2. /eft. 1. it is enated, ** That if any 
ſingle woman ſhall be delivered of a baſtard child, which 
ſhall be chargeable, or likely to become chargeable to any 
Pariſh or 2xtra-parochial place ; or ſhall declare herſelf to 
be with child, and that ſuch child is likely to be born a 
baſtard, and to be chargeable to any pariſh or extra-paro- 
chial place, and ſhall in either of ſuch caſes, in an ex- 
amination to be taken in writing upon oath, before any 
one or more Juſtice or Juſtices of the peace of any county, 
riding, diviſion, city, liberty, or town corporate, wherein 
ſuch pariſh or place ſhall lie, charge any perſon with having 

otten her with child, it ſhall and may be lawful to and 
= ſuch Juſtice or Juſtices, upon application made to him 
or them by the overſeers of the poor of ſuch pariſh, or by 
any one of them, or by any ſubſtantial houſeholder of ſuch 
extra-parochial place, to iſſue out his or their warrant or 
warrants, for the immediate apprehending ſuch perſon fo 
charged as aforeſaid, and for bringing him before ſuch 
Juſtice or Juſtices, or before any other of- his Majeſty's 
Juſtices of the peace of ſuch county, &c. and the Juſtice 
and Juſtices before whom ſuch perſon - ſhall be brought, 
1s and are hereby authoriſed and required to commit the 
perſon ſo charged as aforeſaid, to the common gaol or 
houſe of correction of ſuch county, 5c. unleſs he ſhall 
give ſecurity to indemnify ſuch pariſh or place ; or ſhall 
enter into a , recognizance with ſufficient ſurety, upon 
condition to appear at the next general quarter ſeſſions, 
or general ſeſſions of the peace, to be held for ſuch county, 
&c. and to abide and perform ſuch order or orders as 
{hall be made in purſuance of an aCt paſſed in the 18th 
you of Queen £E1izabeth, concerning baſtards begotten and 

rn out of lawful matrimony, 

See. 2, Provided, that if the woman ſo charging any 
perſon as aforeſaid, ſhall happen to die or be married be- 
fore the ſhall be delivered, or if ſhe ſhall miſcarcy of ſuch 
child, or ſhall appear not to have been with child at the 
time of her examination, then, and in any of the ſaid caſes, 
ſuch perſon ſhall be diſcharged from his recognizance at 
the next general quarter ſeſſions, or general ſeſſions of the 
peace to be holden for ſuch county, &c. or immediately 
releaſed out of cuſtody, by warrant under the hand and 
ſeal, or hands and ſeals of any one or more Juſtice or 
Juſtices of the peace reſiding in or near the limits where 
ſuch pariſh or place ſhall lie, 

Seat. 3. Provided alſo, that upon ap 


plication made by 


any perion who ſhall be committed to any gaol or houſe | 


_ 
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of .correCtion by virtue of this aCt, or by any perſon on 
his behalf, to any Juſtice or Juſtices reſiding in and near 
the limits where ſuch pariſh or place ſhall lie, ſuch Juſtice 
or Juſtices are hereby authoriſed and required to ſummon 
the overſeer or overſeers of the poor of ſuch pariſh, or 
one or more of the ſubſtantial houſholders of ſuch extra. 
parochial place, to appear before him or them at a time 
and place to be mentioned in ſuch ſummons, to ſhew 
cauſe why ſuch perſon ſhould not be diſcharged; and if ng 
order ſhall appear to have been made in purſuance of the 
ſaid act of the 18th of E/zzabeth, or within ſix weeks after 
ſuch woman ſhall have been delivered, ſuch Juſtice or 
Juſtices ſhall and may diſcharge him from his impriſon. 
ment in ſuch gaol or houſe of correCtion, to which ke ſhal} 
have been committed. | 

Sez?. 4. Provided always, that it ſhall not be lawful 
for any Juſtice or Juſtices of the peace to ſend for any 
woman whatſoever, before ſhe ſhall be delivered, and one 
month after, in order to her being examined concernin 
her pregnancy, or ſuppoſed pregnancy, or to compel any 
woman, before ſhe ſhall be delivered, to anſwer to any 
queſtions relating to her pregnancy. _ 


3. Of general, and ſpecial baſtardy ; haw baſlardy is ta by 
tried; and of murdering baſtard children, | 


Baſtardy, in relation to the ſeveral manners of its trial, 
is diſtinguiſhed into general and ſpecial baſtardy. Ge- 
neral baſlardy is the baſtardy tried by the biſhop, which in 
its notion contains two things, ift, It ſhould not be a 
baſtard made legitimate by a ſubſequent marriage, zdly, 
That it ſhould be a point collateral to the original cauſe 
of aCtion. 1 Rol. Abr. 361. 

Formerly baſtards had a way in ſuch ifſues to trick 
themſelves into legitimation, for they uſed to bring feigned 
actions, and get ſuborned witneſſes before the biſhop to 
prove their legitimation, and then ' pot the certificate re- 
turned of record, and after that their legitimation could 
never be conteſted; for being returned of record as a point 
adjudged by its proper judges, and remaining among the 
memorials of the court, all perſons were concluded by it; 
but this created great inconveniencies, as it 18 taken no- 
tice of in the preamble of the 9 Hen. 6. cap, 11. in the 
caſe of ſeveral perſons of quality ; for the evidence of the 
contrary parties concerned were never heard at the trial, 
and yet their intereſt was concluded, to remedy this 
inconvenience, without altering the rules of Jaw, it was 
enacted, that before any writ to the biſhop, there ſhould 
be a proclamation made in the ſame court, and after that 
the iſſue ſhould be certified into Chancery, where pro- 
clamation ſhould be made once in every month for three 
months, and then the Chancellor ſhould certify to the 
court where the plea depends, and afterwards it ſhall be 
again proclaimed in the ſame eourt, that all that are.con- 
cerned may go to the ordinary to make their allegations ; 
and without theſe circumſtances, any writ granted to the 
ordinary, and all proceedings thereupon, ſhall be utterly 
void. 1 Rol, Abr, 361. : 

If the ordinary certify or try baſtardy without a writ 
from the King's temporal courts, it is void ; for the ſpi- 
ritual juriſdiftion within theſe kingdoms is derived from 
the King, and therefore it muſt be exerciſed in the man” 
ner the King bath appointed ; for it would be injurious 
if they ſhould declare legitimation where the rights of 1n- 
heritance are ſo nearly concerned, without any apparent 
neceſſity, 1 Kol, Abr. 361, 

T he certificate muſt be under the ſeal of the ordinary» 
and not under the ſeal of the commiſlary only ; for the 
command is to the biſhop himſelf to certify, and there- 
fore the execution of the command muſt appear to be by 
the biſhop in proper perſon. 1 Rol. Alr. 362. 

If a man be certified baſtard, this binds perpetualFs 
though the perſon ſo adjudged a baſtard is not party © 
the aQion, for all-perſons are eſtopped to ſpeak «1 
the memorial of any judicatory ; becauſe the aft of his 
public judicatory, under which any perſon lives, 15 
own aft ; and were he not thus bound, there might 
contradiction in certificates. 1 Rol. Abr. 302. _. 2 

If a man be certified baſtard, that doth not bind 


ſtranger till returned of record, becauſe it 1s n9 ee” 
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+ til recorded in the place appointed to record ſuch 
tran{actions 3 nor doth it bind the party to the action till 
judgment thereon, becauſe if he avoid the aCtion, he avoids 
all conſequences of the aCtion ; and therefore if the de- 
fendant be certified baſtard by the ordinary, yet if the 
laintiff be nonſuit, they cannot go on to trial, and ſo the 


þiſhop's centificat@ never appears of record, and therefore | 


*{ not binding. IT Kol. Abr. 362. ; 

If a' man be certified mulier, no man is eſtopped to 
baſtardize him; for though he may be a mulizr by the 
ſpiritual law, yet he may be a baſtard by our law ; and 
therefore any man, notwithſtanding the certificate, may 
pleas the iſſue of ſpecial baſtardy. 1 Rol. Abr. 362, 

When a writ is awarded to the biſhop to certify baſ- 
tardy, day is given in court to attend ſuch certification, 
otherwiſe the parties would be without day in court, 1n 
waiting for the biſhop's certificate, and this would create 
a diſcontinuance ; and therefore the parties muſt attend 
the day, and not expeCt that the proceeding ſhould be re- 
vived by reſummons, though ſome have held the con- 
trarys becauſe the biſhop is judge, and ſo not held to a cer- 
tain day. Bro. 79. 4 £4. 3. 39. Raſt. 289. ; 

Ne unques accouple in loyal matriminy 18 no plea but in 
dower, and in appeal for to baſtardize any perſon, baſtardy 
peneral or ſpecial mult be pleaded ; for. the matrimony is 
there to be queſtioned, where there is a claim under the 
relation of a wife, but there is more than marriage in 
queſtion in the point of legitimation«” Bro. Baftardy, 


W Wy | 6 
T he plea of baſtardy may be tried by the biſhop in 
actions perſonal as well as in real. 1 Rol, Abr, 361. 

If there be no biſhop, the certificate muſt be made by 
the guardian of the ſpiritualties, for he is to ſuſtain the 
office in the mean time, Gro. 97, g8. 
| Ia an aſfiſe the tenant makes bar as heir, the plaintiff 
fays.the tenant is a baſtard, the tenant ſays he is a multer, 
born at London, and prays'a writ to the biſhop of London ; 
the plaintiff ſays, that he was born at LZ, in Surry (the 
county alſo where the land lics) and prays that it may 
be tried by allife ; but this could not be granted, becauſe 
here baſtardy was particularly pleaded, and not left at 
large upon the ifſue; but the certificate in this caſe was 
direted to the biſhop of 1/inch;Aer, within whoſe juril- 
diction Surry is, becauſe where the place of birth is in 
diſpute, the trial muſt be in the place where the land 
hes, tor where the place of birth is controverted, it is un- 
certain, and ſo is the ſame as if not alleged, Bro. Baſ- 
| Iardy, 97. 

In an aſſiſe the biſhop certified direQly, that the defen- 

ant was a baſtard, and it was indorſed on the certificate, 
that 4. the mother of the defendant, leſt her huſband for 
ſeven years, in which tinic the defendant was begot by 
bne B. a prieſt, and ſo a baſtard ; but becauſe the defen- 
dant was made a baſtard in the certificate, they gave no 
heed to the indorſment, as a thing foreign and immaterial. 
Bro. Baſlardy, 98. | 
Special baſtardy, which is always tried by a jury in the 
temporal courts, is two-fold : 1ſt, Where the baſtardy is 
the giſt of the aCtion, and the material part of the iſſue. 
2dly, Where thoſe are baſtards by the Common Law that 
are mwuliers by the Spiritual Law, and ſach are thoſe that 
are born before marriage, whoſe parents afterwards inter- 
marry, 1 New Abr. 314. 

If a man receives any temporal damage by being called 
a baſtard, and brings his aCtion in the temporal courts, 
and the defendant juſtifies that the plaintiff is a baſtard, 
this muſt be tried at Common Law, and by writ to the 

iſhop; for otherwiſe you ſuppoſe an a&tion brought in 2 
court which hath not a capacity to try the cauſe of aQion. 
1 Brownl. 1, Hob. 179. God:l. 479. Co. Ent. 29. 

If it be found by an aſſiſe taken at large, that a man is 
2 baſtard, the temporal courts are judges of it; for the 
Jury cannot be eſtopped to ſpeak truth which may fall 
vithin their own knowlege, and what they find becomes 
ine record of the temporal courts, and fo- within their 
conuzance; Bro, Baſtardy, 97. : 

In an afliſe of mort d'anc:/ter, one of the three points 
nquirable is, whether the Jdemandant be heir to F« 8. the 


anceſtor , : 'E : | ; 
Vox. Rex has it the tenant plead he is ready 
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to hear the recognizance of the aſliſe, (& hoc paratus A 
per ofiſam inquirert) he cannot give in evidence that the 
demandant is a baſtrd, but he ought to have pleaded the 
ſame ; for if this were given in evidence, and not pleaded; 
the Spiritual Court would be ouſted of their jurifdiQtions 
Fitz. Abr. 12. 2 Infl. 460. ap © 

By the Rat. 21 Fac. 1. c, 17. * If any woman bg,deli- 
vered of any iſſue of her body, male or female, which being 
born alive, ſhould by the laws of this realm be a baſtard, 
and ſhe endeavour privately, either by drowning, or ſe- 
cret burying thereof, or any other ways, cither by herſelf, 
or the procuring ot-athers, ſo to conceal the death thereof, 
as that it may not come to light, whether it were born 
alive or not, but be concealed, ſhe ſhall ſuffer death as in 
caſe of murder, except ſhe can prove, by one witneſs at 
the leaſt, that the child was born dead.” | 

It hath been adjudged, that in order to- convict a wo- 
man by force of this ſtatute, there is no need that the in- 
diftment be drawn ſpecially, or conclude againſt the form 
of the ſtatute; for the ſtatute doth not make a new offence, 
but only makes ſuch concealment an undeniable evidence 
of murder. 2 Hawk. 438, | 

Alſo it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proof that the 
child was born alive, or that there were any {gns of hurt 
"upon the body, but it ſhall be undeniably taken that the 
child was born. alive, and murdered by the mother. 2 
Hawk. 438. | 

But it hath been adjudged, that where a woman lay in 
a chamber by herſelf, and went to bed without pain, and 
waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help. 
2 Hawk. 438. | 

Alſo it hath been agreed, that if a woman confeſs 
herſelf with child beforehand, and afterwards be ſurpriſed 
and delivered, no body being with her, ſhe is not within 
the ſtatute, becauſe there was no intent of concealment, 
and therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or ſome other way, that the child was born 
alive. 2 Hawk. 438. 

If a woman be with child, and any gives her a potion 
to deſtroy the child within her, and ſhe takes it, and it 
works ſo ſtrongly that it kills her, this is murder; for it 
was not given to cure her of a diſeaſe, but unlawfully 
to deſtroy the child within herz and therefore he that 
2ives her a potion to this end, muſt take the hazard, 
and if it kills the mother, it is murder. 21 Hat. H. 429, 

0. | 
+ a woman be quick or great with child, if ſhe takeg 
or any other give her any potion to make an abortion, or 
if a man ſtrike her, whereby the child within her is 
killed, though it be a great crime, yet it is not murder nor 
manſlaughter by the law of England, becauſe it is not yet 
in rerum natura, nor can it legally be known whether it 
were killed or not: ſo it is, if after ſuch child were borri 
alive, and after die of the ſtroke given to the mother, this 
is not homicide. 1 Hal. H. 433: 

But if a man procure a woman with child to deſtroy 
her infant when born, and the child is born, and the 
woman, in purſuance of that procurement, kill the infant z 
this is murder in the mother, and the procurer is acceſ- 
ſary. 1 Hal. H. 433. 

Baſtard eigne. See title Baſtard. 

Baſiardy, ( Baflardia) Sighifies a deſeft of birth, ob- 
jeted to one born out of wedlock. Brad. ib. 5. ce. 19. 
See title Baftard, | 

Baſtion, (Fr.) A ſtaff, or club; and by our Statutes 
it ſignifies one of the warden of the Fleet's ſervants or 
officers who attend the King's courts with a red ſtaff for 
taking ſuch into cuſtody who are committed by the court. 
1 Ric. 2. c. 12, 5 Eliz.c. 23. See Cipftaff. | 

Baſus. Per baſum tolnetum caprre, To take toll by 


| ſtrike z and not by heap; fer Baſjum, being oppoſed to 


in cumulo vel cantello———Tiletus ad melendinum fit ſecun- 
dum "conſuetudinem regni ;  menſur@ per guas tolnetus capi 
debet fint cancordantes myers dominz regis, & capiatur tol- 

| n'tus 
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netus per Baſum, & nichil in 
Dom. de Farendon, MS. f. 42. 

Daca. le Szaund, Is taken for the land that lay be- 
tween England and Scotland, heretofore in queſtion, when 
they were” diſtiaQt kingdoms, to which it belonged. 
Anno 23 Hen. 8. c. 6. and 33 Hen. 8. c. 6. it ſeems to 
mean, as if we ſhould fay, litigious or debatable ground, 
7. e. land about which there is debate ; and by that name 
Skene called ground, that is in controverſy. Camd. Bri- 
tan, tit. Cumberland. 

Bath, (Lat. Bathon, ealled by the Britons, Badiza) 
has been termed the city of Sic4men it is a place of re- 
ſort in Sommer/etſhire, famous for its medicinal waters. 
The chairmen are there to be licenſed by the mayor and 
aldermen, for carrying perſons to and from the hot baths, 
&c. under the penalty of 10s. by ſtatute 7 Gez. 1. c. 19. 

And a public hoſpital or infirmary for poor is eſtabliſhed 
in the city of Bath, the governors whereof have power 
to hold all charities, &c. and appoint phyſicians, ſurgeons, 
and other officers: any perſons, not able to have the bene- 
fit of the Bath waters, may be admitted into this hoſpi- 
tal, their caſe being atteſted by ſome phyſician, and the 
poverty of the patients certified by the miniſter and 
churchwardens of the place where they tive, &c, Every 
perſon ſo admitted ſhall have the uſe of the old hot-bath, 
and be entertained and relieved in the hoſpital ; and when 
cured or diſcharged, ſuch perſons ſhall be ſupplied with 
31. each, to defray the expences of removing them back 
to their pariſhes, &c. Stat. 12 Geo 2. c. 31. Penalties 
in the horſe-race aCt incurred in Somerſetſhire, are given 
to the hoſpital at Bath, by tat. 13 Geo. 2. c. 19. ett. 6. 
And fee /lat. 3o Ges. 2. c. 65, for paving and lighting 
the ſtreets of Bath, 

Batito2ia, A fulling mill. It is mentioned in the 
Monaſticon, tom. 2.. pag. 832. Uſque ad ſtagnum molendini 
ipſus Willielmi cum Batitoria & gardino ſus ubique, &c, 

Batſwaine, Sax. Bat, a boat, and ſwarne, a ſer- 
vant ; a matiner, or boatſwain. Domeſday. Cowel, edit. 
I727. ' 

[Battel, (Fr. Battaile) Signifies a trial by combat, 
which was anciently allowed' of in our laws, where the 
defendant in appeal of murder or felony may fight with 
the appellant, and make proof thereby whether he be cul- 

able or innocent of the crime. Glanv. ib, 14. cap. I. 

hen an appellee of felony wages 6atzel, he pleads that 
he is not guilty, and that he 1s ready to defend the ſame by 
his body, and then flings his glove ; and if the appellant 
will join battel he replies, that he is ready to make good 
his appeal by his body upon the body of the appellee, and 
takes up the glove; and then the appellee lays his right- 
hand on the book, and with his left hand takes the ap- 
pellant by the right, and ſwears thus: Hezr this thou who 
calleft thyſelf John by the name of baptiſm, that I who call 
ne Thomas by the name of baptiſm, did not feloniouſly 


murder thy father W. by name, in the year of, &c. at B.. 


as you ſurmiſe, nor am any way guilty ' of the ſaid felony ; 
Jo help me God. And then he ſhall kiſs the Book, and 
ſay; And this I will defend againſt thee by my body, as this 
court ſhall award. T hen the appellant lays his right-hand 
on the book, and: with his left hand takes the appellee by 
\ the right, and ſwears to this effeCt : Hear this then thou 
who callefl thyſelf Thomas by the name of baptiſm, that 
thou didſt felonioufly on the day and in the year, &Cc. at 
B. murder my father W. by name ; ſo help me God. And 
then he ſhall kiſs the book, and ſay; And this 1 will 
prove againſt thee by my body, as this court ſhall award. 
This being done, the court ſhall appoint a day and place 
for the batte/ and in the mean while the appellee ſhal! 
be kept in cuſtody of the marſhal, and the appellant ſhall 
find ſureties to be ready to fight at the time and place, un. 
leſs he be an approver, in which caſe he ſhall alſo b kept 
by the marſhal : and the night before the day of batte/ 


both parties ſhall be arraigned by the marſhal, and ſhall be | 


brought into the ficld before the Juſtices of the court 
where the appeal is depending, at the riſing of the ſun, 
bare-headed and bare-legged from the knee downwards, 
and bare on the arms to the elbows, armed only with baſ- 
tons an ell long, and four-cornered targets; and before 
| they engage they ſhall both make oath, that they have net- 


cumulo vel cantelle. Conſuetud. | 


1 


( 


ſeem proper. 
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ther eat nor drank, nor done any thing elſe by which the 
of God may be depreſſed, and the we. % devil pears 
and then, after proclamation for filence under pain of 
impriſonment, they hall begin the combat, wherein if 
the appellee .be ſo far vanquiſhed that he cannot or will 
not fight any longer, he may be adjudged to be hanged 
immediately ; but if he can maintain the fight till the 
ſtars appear, he ſhall have judgment to be quit of the ap= 
peal : and if the appellant becomes a crying coward, the 
appel'ce ſhall recover the damages, and may plead his ac- 
quittal in bar of a ſubſequent indiQtment of appeal ; and 
the appellant ſhall for his perjury loſe his /iberam legem, 
And if an appellant become blind by the a& of God 
aſter he has waged battel, the court will diſcharge him of 
the battel: and in ſuch caſe it is faid, that the appellee 
ſhall go free. This trial by batte! is at the defendant; 
choice ; but if the plaintiff be under an apparent difabi. 
lity of fighting, as under age, maimed, &:, he mz 
counter-plead the wager of batte!, and compel the defen- 
dant to put himſelf upon his country : alſo any plaintiff 
may counter-plead a wager of battel by alledging ſuch 
matters againſt the defendant, as induced a violent pre- 
ſumption of guilt; as in appeal of death, that he was 
found lying upon the deceaſed with a bloody knife in his 
nand, &c, for here the law will not oblige the plaintiff 
to make good his accuſation in ſo extraordinary a man- 
ner, when in all appearance he may prove it in the ordi- 
nary way. It is a good counter-plea of batre!, that the 
defendant hath been indicted for the ſame fa ; when if 
appeal be brought, the defendant ſhall not wage battel. 
And if a peer of the realm bring an appeal, the defendant 
ſhall not be admitted to wage battle, by reaſon of the 
dignity of the appellant. 2 Haw. P. C. 426, 427. This 
trial by battel is before the conſtable and marſhal ; but 
with all its ceremonies is now diſuſed. See Glanv. lib, 
14. Cowell. | HS 

Battery, (from 'the French, battre, to ſtrike; or 
from the Saxon, batte, a club) Seems to be, when any 
injury whatſoever, be it never ſo ſmall, is aQtually done 
to the perſon of a man, in an angry or revengeful, or 
rude or inſolent manner, as by ſpitting in his face, or 
any way touching him in anger, or violently juſt'ing 
him out of the way, and the like. x Hawk. 134. The 
wrong-doer is ſubject to an aCtion at the ſuit of the party, 
wherein he ſhall render damages ; and alſo to an indidt- 
ment. at the ſuit of the King, wherein he ſhal} be fined 
according to the heinouſneſs of the offence. 1 Haut. 
134. See Aſſault and Battery, | 

Battle, Batellus, a little boat. In the reign of E4. 4. 
every great ſhip landing at Billingſgate in London, paid 
for ttandage two-pence ; every little ſhip with orelocks, 
a penny ; and the lefſer boat called a battle, a balf penny. 
See Stou”s Survey of London, ; 

Bawdy-hauſe, ( Lupanar, os? A houſe of ill 
fame, kept for the reſort and commerce of lewd people 
of both ſexes. 'The keeping of a bawdy-houſe comes un- 
der the cognizance of the temporal law, as a common 
nuiſance, not only in'reſpeCt of its endangering the pub- 
lic peace, by drawing together diſſolute and debauched 
perſohs, and promoting quarrels, but alſo in reſpe&t of 1ts 
tendency to corrupt the manners of the people, by an 
open profeſſion of lewdneſs. 3 1nft. 205. 1 Haw. P. 
C. 1906. 

AV in general, all open lewdneſs groſly ſcandalous 1's 
puniſhable upon indiftment- at the Common Law. | 
Hawk. 7. And offenders of this kind are puniſhable not 
only with fine and impriſonment, but alſo with ſuthcient 
infamous puniſhment, as to the court in diſcretion ſhall 
1 Hawk. 196. ; 

And upon information given to a conſtable, that a ma? 
and a woman of evil report are gone to a ſuſpeted houſe | 
together in the night, the officer may take company with 
him, and if he Fad them ſo, he may carry them before 
a Juſtice, to find ſureties of the good behaviour. Dal'. 
c. 124. 2 Hawk. bi. For it ſeems always tf have 
been the better opinion, that a man may be bound to his 
good behaviour, for haunting bawdy-houſes with women 
of bad fame, as alſo for keeping bad 'women in bis on 
houſe. 1 Hawk, 132, | RR” 1 
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And a wife may be indifted toge ther with her huſ- 
band, and condemned to the pillory with him for keeping 

haw1y-houſe ; for this -is an offence as to the govern- 
went of the houſe; in which the wife has a principal 


ſhare ; and alſo ſuch an offence as may generally be pre- 


ſumed tO 
Hawk. 2. 


be managed by the intrigues of her ſex. 1. 


But if a perſon is indicted for frequenting a bawdy- 


+ muſt appear, that he knew it to be ſuch a 
_ Tad it moſt be expreſly alledged, that it is a 
bawdy-bouſe, and not that it 1s ſuſpeted to be ſuch a 

IWaed, b. 3. Cc. 7+ 
_ an In {3 keeping a diſorderly houſe, a fe- 
male witneſs ſwore, that ſhe was a failor's wife, and 
during her huſband's abſence out of the realm, ſhe had 
often proſtituted herſelf there : Lord Raymond ſaid it was 
an odious piece of evidence, and ought not to be heard, 


wins Fuſtice, tit. Bawdy- houſe. | : 
3 orig woman cannot be indicted for being a 


' hzwd generally 3 for that the bare ſolicitation of chaſtity 


_ not indictable. 1 Hawk. 196. 1 Salk. 382. 

” Far. 25 Geo. 2. cap. 3b. ſeft. 5, If any two inhabi- 
tants of any pariſh or place, paying ſcot, and bearing lot 
therein, give notice in writing to any conſtable (or other 
peace ofhicer, where there is no conſtable) of ſuch pariſh, 
ic, of any perſon keeping a bawdy-houſe, gaming- 
bouſe, or any other diſorderly houſe, in ſuch pariſh, &c, 
the conſtable, or officer on ſuch notice, ſhall forthwith go 
with ſuch inhabitants to a Juſtice of peace of the county 
or liberty, and ſhall, upon ſuch inhabitants oath be- 
fore ſuch Juſtice, that they believe the contents of ſuch 
notice to be true, and entering into a recognizance in the 
penal ſum of 20/. each, to give or produce material evi- 
dence againſt ſuch perſon for ſuch offence, enter into re- 
copnizance in the penal ſum of. 30 /. to proſecute with 
effect ſuch perſon for ſuch offence at the next general or 
quarter ſefhons of the peace, or at the next aſſizes for 


the county in which ſuch place lies, as to the faid Juſtice | 


ſhall ſeem meet; and ſuch conſtable, &c. ſhall be al- 
lowed the expences of ſuch proſecution, to be aſcertained 
by two Juſtices of peace of the county, &c. where the 
offence ſhall have been committed, and ſhall be paid the 
ſame by the overſeers of the poor of ſuch pariſh, &c. 
and in caſe ſuch perſons be convicted, the overſeers of the 
poor of ſuch pariſh, &«, ſhall pay 10/7. to each of ſuch 
inhabitants ; and in caſe ſuch overſeers neglect to pay to 
ſuch conſtable, Wc. ſuch expences of proſecution, or 
neglect to pay upon demand the ſaid ſums of 10/7. and 
101, ſuch overſeers, and each of them, ſhall forfeit to 
the perſon intitled to the ſame, double the ſum ſo neg- 
leted to be paid. | 

$27. 6b. Upon ſuch conſtable, &c. entering into ſuch 
recognizance to proſecute the Juſtice ſhall make out his 
warrant to bring the perſon accuſed before him, and ſhall 
bind him over to appear at ſuch general or quarter ſeſſion 
or aſſizes, to anſwer to ſuch indiment as ſhall be found 
againſt him ; and ſuch Juſtice may, if he thinks fit, take 
fecurity for ſuch perſon's good behaviour in the- mean 


_ time, 


See. 7, In caſe ſuch conſtable ſhall negle, upon ſuch 
notice, to go before any Juſtice of peace, or to enter into 
recognizance ; or ſhall be wilfully negligent in carrying 
on the proſecution, he ſhall for every ſuch offence forfeit 
201. to each of ſuch inhabitants ſo giving notice. ; 

See. 8. Any perſon who ſhall appear, act, or behave 
him or herſel z as maſter or miſtreſs, or as having the 
management of any bawdy-houſe, gaming-houſe, or 
Other d:ſorderly houſe, ſhall be deemed the keeper there- 
of, and ſhall be liable to be puniſhed as ſuch, notwith- 
ſtanding he or ſhe ſhall not be the real owner or keeper. 
S-2. 9. Upon any fuch proſecution againſt any perſon 
for keeping a bawdy-houſe, gaming-houſe, or other dil- 
orderly houſe, any perſon may give evidence againſt the 
defendant, or. on behalf of the defendant, notwithſtand- 
ng his being an inhabitant of the pariſh, or having en- 
tered into ſuch recognizance. | 

8. 10. No indiftment preferred againſt any perſon 
for. keeping a bawdy- houſe, gaming-houſe, or other diſ- 
orderly houſe, ſhall be removed by any writ of Certiorar: 

_ PSS | 


B FE A | 
into atty other /courtz but ſhall be tried, and finall? 
determined, at the ſame general or quarter ſeſſions or af. 
fzes, where ſuch indiQtment, ſhall have been preferred, 
unleſs .the court think proper upon cauſe ſhewn to ad+ 
Journ the ſame. | 

Sect. 13. Any perſon intitled to any of the forfeitures 
by this act impoſed, may ſue for the ſame by aQtign of 
debt in any court at J//min/ter, in which it ſhall be ſuf- 
ficient to declare, that the defendant is indebted to the 
plaintiff in the ſum of being forfeited by- 
an act, intitled, An a for the . better preventing thefts and 
robberies, and for regulating Places of public entertainment, 
and puniſhing perſons keeping diſorderly houſes : and the 
plaintiff, if he recover, ſhall have his full coſts. 

Se. 14. No aCtion ſhall be brought by virtue of this 
at, unleſs the ſame be commenced within fix calendar 
months, after the offence committed. 

Sef. 15. This a ſhall continue for three years from 
the firſt days of this ſeſſion of parliament, and to the end 
of the then next ſeſſion. | | 

Made perpetual by 28 Geo. 2. cap. 19. ſeCt. r. 


_ m—— 


Indiatment for keeping a Bawdy, or diſorderly Houſe. 


The jurors of our Lord the King upon their oath preſent, 
that A. O. late of in the ſaid county, labourer, 
on the day of ==—— in the year of the 
reign of and at divers other times as well before as 
after, with force and arms, at — aforeſaid, in the 
county aforeſaid, did keep and maintain a certain common, 
ill-governed, and diſorderly houſe, and in his P rs houſe, 
for his own lucre and gain, certain evil and ill-diſpoſed 
per ſons, as well men as women, of evil name and fame, and 
of diſhoneſt conver ſation, to frequent and tome together then, 
and tbe ſaid divers other times, there unlawfully and wil- 
Fully did cauſe and procure ; and the ſaid men and women, 
in his ſaid houſe, at unlawful times, as well in the night as 
in the day, then and the ſaid other times, there to be and 
remain, drinking, tipling, whoring, and miſbehaving them- 
ſelves, unlawfully and wilfully did permit, and yet doth 
permut, to the great damage and common nuſance of all the 
ſubjefts of our ſaid Lord the King, and againfl the peace of © 
our ſaid Lord the King, his crown and dignity. 


Bap, or Pen, Is a pond-head, made up of a great 
height, to keep water for the ſupply of a mill, &c. ſo 
that the wheel of a mill may be driven by the water 
coming thence through a paſſage or floodgate. A harbour 
where ſhips ride at ſea near {ome port, 1s called a bay: 
And this word is mentioned in ſtat. 27 Eliz. c. 19. 
Buchan, in his Hift. Scot. fo. 7. writes it bei, and expounds 
it //nus maris. Cowell, edit. 1727. | 

Bays. See Drapery, | 

Beacon, (from the Sax. beacen, i. e. fgnum) A ſignal 
well known ; being a fire maintained on ſome eminence 
near the coaſt of the ſea, to prevent invaſions, &c. 4 Int. 
148. 8 Eliz, c. 13. Hence beaconage, (beaconagium) 
money paid towards the maintenance of beacons : And we 
{tilt uſe the word bechon to give notice unto. See fat. 
5 Hen. 4, & Dorſ. Pat. 28 Hen. 6. part 2. m. 21. 
And Pryzx's Animad, on 4 Inſt. fe. 134, 135- See 
Ficebare. 

Bead, or Bede, (Sax, bead, oratio) A prayer ; ſo that 
to ſay over beads, is to ſay over one's prayers, They 
were moſt in uſe before printing, when poor perſons could 
not go to the charge of a manuſcript prayer-book : though 
they are ſti]l uſed in many parts of the world, where the 
Roman Catholic religion prevails. They are not allowed 
to be brought into Pngland, or any ſuperſtitious things, 
to be uſed here, under the penalty of a premunire, by 
fiat. 13 Eliz, cap 2. See Bugle. 

Veam, Is that parr of the head of a ſtag where the 
horns grow, from the Sax. beam, i. e. arbor ; becauſe they 
grow out of the head as branches out of a tree. Beam 18 
likewiſe uſed for a common ballance of weights in cities 
and towns. Stat, 13 Ed. 1. 

Beams and ballan:e, For weighing goods and mer- 
chandize in the city of London. . See Cronage. 


Beans, See Corn, | | 
; Pcarding. 
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Bearding, otherwiſe Barding of wool. Sce Clock, 
Bearors, Signifies ſuch as bear down of oppreſs others, 
and ſo faid to be all one with maintainers. Juſtices of 


+ aſſize ſhall enquire of, hear and determine maintainors, 


bearors, and conſpirators, and of thoſe that commit cham- | 
perty, &c, Strat. 4 Ed. 3. cap. 11. 


 Beafis of chaſe ( Fere campeſirts) Are five; vis. the 
buck, doe, fox, marten and roe. Manw, part 1. pag. 


2. x . 
Beaſts of the foreſt, ( Ferz f5/vefires) otherwiſe called 


beaſis of venery, are the hart, hind, boar and wolf. 16:4. 
Par. 2. Cap. 4. | 

Beaſts and fowl of warren, Are the hare, coney, 
pheaſant, and partridge. | | 

Beaver-skins, To what duties liable, and other regu- 
lations concerning them, ſee /at. 4 Geo. 3. c. 9. 

Beaumazis in the county of Angleſea; Its quarter- 
Fas how to be adjourned, ſee ſtat, 1 Geo. 1. ff. 6. c. 26. 
ect. Sv. 

Beaupleader, (Pulchre placitindo, Fr. beauplaider, 1. e. 
to plead fairly) Is a writ upon the ſtatute of Marlbridge, 
52 Hen. 3. 11. whereby it is enacted, that neither in 
the circuit of juſtices, nor in counties, hundreds or courts 
baron, any fines ſhall be taken for for fair pleading, viz, for 
not pleading fairly or aptly to the purpole z upon which 
ſtatute, this writ was ordained, directed to the ſheriff, 
bailiff, or him who ſhall demand ſuch fine, and it is a 
prohibition not to do it : whereupon an alias and pluries 
and attg.hment may be had, &c. New Nat. Br. 596, 597. 
And beaupleader is as well in reſpeCt of vicious pleadings, 
as of the fuir pleading, by way of amendment; 2 Unjt, 
122, ; 

_ Ved-ale, or Bid-ale, Was a friendly afſignation, made 

for neighbours to meet and drink at the houſe of new- 
married perſons, or other poor people, and then for the 
gueſts to contribute to the houſe keepers. See Bidale. 
Cell, edit. 1727. 


Bedel, ( PBedellus, Fr. bedeau) A cryer or meſſenger 


of a court, that eites men to appear and anſwer; arid is 


an inferior officer of ' pariſh or liberty, very well known 
in London and the ſuburbs, There are likewiſe univerſity 
-beadles, and church beadles; now called ſummoners and 
apparitorſ?: And Marwzed in his Foreft Laws, faith there 
are foreſt beadlzs, that make all manner of garniſhments 
for the courts of the foreſt, and all proclamations, and 


alſo execute the proceſs of the foreſt, like unto bailiffs 


errant.or a ſheriff in his county Edgarus interdicit 
ominibus miniſiris, 1d eft vicecomit'bus, bedellis & talivis, 
&c. Ne introeant fine & limites difti mariſci, Ingulph. 
Hiſt. Croyl. 'The word bedel, properly a crier, was in 


Sax. bzd:1, from byd42, to publiſh or declare: As to bidand | 


Ferbid the banns of matrimony, bidding of prayers, &c. 
Hence the univerſity bedels, the bedel of beggars ; the 
church bedz!s, whom we now call fummoners and appa- 
ritors. Cell, edit. 1727, 


Bedehouſe, An hoſpital, or alm/houſe for bedeſmen, or 


poor people, who prayed for their founders and berefaCtors, | 


from the Sax. bidzan, to pray, 

Bedelarsn, ( Bedelaria) Is the ſame to a bedel, as baili- 
wick to a bailiff. Lit. Hb. 3, cap. 5.——— Will. filivs 
Ale tenet bedelarium bundredi de Macclesfield, &c. Ex 
Ret. Antig. , | 

DBencrezt, alias Ziderene, (from the Sax. biidan, to 
intrcat or pray, and repe, to reap corn) Is a ſervice which 
certain tenants were anciently bound to perform, viz. to 
reap their landlord's corn at harveſt ; as ſome yet are tied 
to give them one, two, or three days work, when com- 
manded. The cuſtomary ſervice of inferior tenants was 
called in the Latin Precaria, bedrepium, &c.— Debent 
wenire in autumno ad precariam que vicatur a te bedrepe, 
Plac. in craſt Pur, 10, Hen, 3. Rot. 8. Surrey. vee 
Magna Precaria, | 

Bedeweril, Thoſe which we now call bandirti, profli- 
gate and excommunicated perſons, "Fhe word is men- 
tioned in Mat. Pariſ. anno 1528. | 

Bedfocd-Level. Adventurers how made a corporation, 
and how to at, ſee ſtat. 15 Car. 2.c. 17. "Their lands 
how to be taxed, 20 Car. 2. cap. 8. 'The other ſtatutes 
concerning it art, I Fac. 2. cap. 21, 27 Geo, 2, C 19. 


| 


| 


BER; 
29 Geo. 2.c. 9 & 22, 30 Geo. 3. 25, 2 | 
Co 32. .7 Gev. 3. 53, $6 Jzartlhes. 35 33 Ga, 
' Beds. See Ulghoifters., | 
\ Beechwood. Zee Fewel, _., | 
BeeF, The ſtatutes concerning it are, 12 Car. 3, c, 
 18- COyas 2. 29 Car. 2. c. 95. 22 Car. 5, c 12. b 
3 & Will. & Mar. c. 8, 3 Geo. 24. 20. 5 Ge, 2, 
' 4 Geo. 3. c. 28. hy 
| Beer and Ale. Ordinance for bakers, &c. Incerti Ty. 
poris, cap. b. the aſſiſe of ale ſhall be. aſſeſſed, proclaimeg 
and kept, according to the price of the corn wheregt 
the malt is mad?. And the brewer ſhall not increaſe 
more in a gallon, but according to the rate of fix pence 
riſing in a quarter of malt. And if he break the afliſe 
the firſt, ſecond and third time he ſhall be amerced ; bus 
the fourth time he ſhall ſuffer the pillory. ; 

Stat. 1 Jill. & Mer. flat. 1. cap. 22. ſeft. i, Any 
perſon may ſhip off, within any of the uſual and alloweg 
ports by law, and at the common keys, and within the 
| uſual hours of exciſe, to be exported into foreign parts, 
:n the preſence of a ſworn officer to be appointed by the 
farmers, Ec, of exciſe within the limits where the ſame 
ſhall be ſhipped, any ſfrong alz, ſtrong beer, cyder, or 
| mum, to be ſpent beyond the ſeas, paying cuſtom for the 

ſame after the rate of xs, per ton and no other duty: ſuch 

officer to Certify the quantity ſo ſhipped off, to the com- 
miſhoners and officers of exciſe, where the entry thereof 
inall be made ; who are required to make allowance, of 
repay the exciſe of the beer, ale, cyder, or mum, fo ex. 
ported, to the brewer or maker thereof, within one month 
after ſuch exportation, deduQting 3d. per ton for the 
charges of their officers, 

Set?, 2. If any perſon ſhall cauſe or ſuffer any liquors 
ſo ſkipped to be laid on land, or put into any other veſiel, 
within England, Wales, or Berwick, he ſhall forfeit the 
ſame, and 50/7. more for every catk ſo unduly landed or 
| put on board any veſſel ; the one moiety to the King, &:, 
the other to the informer ; and their Majeſty's commiſſion- 
ers and officers of the cuſtoms ſhall charge every maſter 
of any veſſel in his victualling bill, with ſo much beer, 
ale, cyder, or mum, and no more, as ſuch number of 
\ men uſed to ſpend in ſuch voyages; the exciſe whereof to 
be recovered according to the laws eftabliſhed, _ 

Seft. 3. The faid rate of I s. the ton for beer, &c, ex- 
ported, ſhall be levied and paid under ſuch rules and pe- 
nalties, and ſuch manner, as by the laws of tonnage and 
poundage are ordained, | 

$:. 4. No mum imported from foreign parts, ſhall 
have any part of the cuſtom or exciſe repaid upon cx- 
 Poftation. ds 

Stat. 11 & 12 IVill, 2 cap. 15. ſet. 1, for aſcertaining 
the meaſure for retailing ale and beer, all perſons retailing 
ale or beer, fhall ſell their ate and beer by the full ate 
quart, or ale pint, according to the ftandard remaining 
with the chamberlains of the | Por Hnpbry in a vefſcl made 
of wood, earth, glaſs, horn, leather, pewter, or other 
' wholeſome metal, marked from the faid ſtandard in the 
Exchequer, or city of London, or ſome other place, wherd 
'a ſtandard ſhall be kept; and not any other veſſel not 
marked, on forfeiture of a ſum not exceeding 40 5. n0t 
leſs than 10 Fs. | 

Se2. 2. If any innkeeper, alchouſekeeper, &. ſhall 
ſell any ale or beer in a veſſel not marked, or deny t0 
2ive the particular number of quarts, &c. in any reckon- 
ing, ſuch-inn-keeper, &c. ſhall not, for non-payment f 
the reckoning, detain any of the perſon's things not pay” 
ing the ſame, but be left to his aCtion at law. ; 

Se. 3. The ſub-commiſſioners, or colleCtors of ens 
ſhall procure a ſubſtantial ale-quart and ale-pint of bra ry 
according to the Exchequer ſtandard, ts be made, ſealed, 
and certified from the chamberlains there, without ſees 
and deliver to the mayor or chief officer in each city, cr 
poration, borough, and market town within their divifion*s 
where there is not one alrcady ; and the chief officer af 
ing a receipt for it, the ſame is to be delivered t9 the _ 
ceeding officer. The ſub-commiſſioner or collector 
forfeit for every default thereja 54. FRINs” 

Se#. 5. Every mayor or chief officer of every ci Sa 
| rough, or market-town, ſhall, on requelt, cauie a "oy 


\ 


e585 os f {4 x, * 

vie Guarts and pints, made of wood, &fc, as ſhall be 
brought to him. to'be meaſured and fzed; with, ſuch ſtan- 
dard, and marked with WW. R.. and a Crown ;.. which 
marks, the ſaid.mayor or. chief officer are to provide, and. 
to take nat above, a, farthing for marking each meaſure. 
The mayor or chief officer, not doing his duty, herein, to. 
forfeit 5 1. and treble damages tothe party grieved; 
$48. 6. One. moiety of the penalties in this. act to the 

r of the place, the other to the proſecutor, to be, re- 
covered by the oath of a credible witneſs, before. a Juſtice 
of peace, and proſecution within - thirty days after the 
offence committed ; and the Juſtices of peace /to cauſ 


to levy the penalty... ts | T 
Wo To Nothing in this aCt ſhall extend to beer,or ale 
ſold to be ſpent out of, the houſe, if it be meaſured ouc 
by the ſtandard. | $org e-" 

$:4, $. Actions brought againſt Juſtices. of peacez..or 
perſons employed by them, upon the. execution of this 
act, ſha!l be Jaid in the proper county only, to. which the 
general iſſue may be pleaded, &c. and upon a verdict, &c. 
the defendant to recover treble colts; ; i 1 

$22. 9. Phe Juſtices of peace at their quarter ſeſſions 
are to give this aCt in charge to the juries. oF 

$28. 10. This act ſhall not extend to colleges or halls 
in the univerſities? 


The 12 & 3 Will. 3. caps 11. ſed. 19.. Nothing in. 
l. 


this at 11 Hull, 3. cap.,15. ſhall extend. to deprive the 

univerſities of their right of fizing, and marking of mea- 

ſures for ale and beer within' their juriſdictions, 

_ Stat, 13 #/ill, 3. c:.5.: ſed. 34. , No common brewer, 
innkeeper, viCtualler, or retailer of beer and ale, ſhall 

uſe any ſugar, honey, foreign grains, Guinea pep; er, the 

liquor called e//ezzt:4 bine made from malt and water 

boiled up, cocelus Indie, or any, unwholeſome ingredients 

in the brewing or making ot. beer or ale ; or mix any. 
ſugar, &c. with any beer or ale in caſks, after, the ſame is 

cleanſed ; on pain of forfeiture of 201. Penalty of uſing 

broom, wormwoodz, &c. 9 Arn. c. 12. ſet. 244 Addi-- 
tional duty on: ſtrong beer and ale, 1 Geo. 3. c: 7+ in'part 


- 


repealed by, 2, Geo. 3. c- 14. 


: n 


Price of ſtrong beec may be reaſonably advanced without 
ſubjeCting vender. to. proſecution, |.2 Geo. 3., c, 14. See 
. Alchouſes. and Bzewers. the 2; | 
-Bees-war, See Waxes | | 
Beggars, . See Pagrants. 10 49-7 | | ;-l 
.Behavigur. of, perſons, Ses Good behaviour, and 


-Bglerium,. The. cape of Cornwall. Cowell, edit. 1727. 
. Beigae,. The iphabitants.of Semer/et/bire, Wilthire, and 
' Hampſhire, 1d. ib. : 
Sclſama-fluvius, Rhebelz; in Lancafoire. 1d, ie 
Velbmetal. Dee Metal. "1.46: tas 385 {I 1 
-Bells,- By. a conſtitution . of - archbiſhop , J/inchelſea, | 
the pariſhioners ſhall fiad, at their own- expence, | bells 
vith ropes, e774 tak otf9* ttty & 32 
By Can. 81. The- churchwardens or. queſtmen, and 
their aſliſtants, ſha!l not ſuffer the bells to be rung ſuper- 
ſtitiouſly, upon holidays or eves abrogated by the Book .of 
Common Prayer, nor at any other times; without . good 
cauſe, to be allowed by .the-miniſter of..the place, and by, 
themſelves. . ER , | 


4 


By: Can. 111, The. churchwardens ſhall preſent - all 
perſons, who by untimely ringing. 6f bells do. hinder the 
miniſter or. preacher. {+ -_ | NO | 

By Can. 15, Upon Wedneſdays-and Fridays weekly, 
the miniſter, -at the accuſtomed hours of ſervice, ſhall 
reſort to the church or chapel ;-and warning being given 
tothe people-by tolling. bf: a-belly ſhall-ſay the Litany. 

" "ly Can. 67., When - any _ is paſſing out of this life, a 

bell ſhall be tolled,. andthe miniſter ſhall' not then ſlack 
to do his laſt duty. //: Andaſter the party's death (if it ſo 
fall out), there ſhall be rung: no more than one ſhort peal, 


and one other before the burial, and -one; other after the-| 
buri | eds o) Hob al oY noe 11g 177 ob right, buaby feat. as 60 3a ts Fake 
| preſentments to be made by the: King, to. a. benefice. of. 


urial, KEE oe TE 

_ Sellum. $ee Camp-fight. 1 8A gay bye] 
' Velundita, for. Bidawita,- An amerciament for! ſhed- 
Gng blood. Leg... H,'1-:caps wits 1, ut vulnus alicus fatiet 
im eooperto, in nudo, pro ſingulis unciis 10 denar. et remaneat 


VEN 

k 
ngus decidat. Cowell, edit. 1727. 

* Beneditines, See Monaſteries., *\ 


clefaſtical livihgs, be they dignities, or other. And by. 


| eleQtve, and donative. In the ſame ſenſe it is uſed alſo in 
the Canon Law. Duarenus de beneficiis, lib. 2. c. 3. The 
$345 ixp of lands; and other immoveable things, granted 

y the lords to their followers, for their-ſtipend or main- 
tenance, were-at firſt- called munera, while revocable at 


while temporary, or held for ſome limited time, which 
was commonly one. year, But-when by degrees theſe 
tenures, from an arbitrary condition became perpetual and 
hereditary, then they Jeſt their former name of berefitia 
[to the livings of the clergy, and retained to themlelves 


MAY: . Ste Spelman of Feuds, cap. 2. Sce Beties 
clums | HE | | 


Ta order to: be legally intitled to a benefice,. the ſeveral 
following particulars are conſiderable, vis, _ ..4 
1: Preſentation. | 

2: Examination. 

3- Refuſal. 

4. Admifſicn, ws 

5. Inflitution, or collatich. FY wo, 

6... Indutttony and requiſites after indudtion. 


' I. Preſentation. 
| Preſentation, nomination, and collation, are ſometimes 
-uſed in law for the ſame thing; and yet they are com- 
monly diſtinguiſhed ; for preſentation is an offering of the 
clerk to the ordinary ; and nomination may be of the 
clerk to-him that may and ought to preſent him to'the 
ordinary, by.reaſon of a grant made by him that hath the 
power ot -preſenting, obliging him thereto; and collation 
is the giving of the church to the clerk,; and is that aCt 
by which the ordinary doth admit and inſtitute a clerk to 
a church or benefice of his own gift, in which caſe there 
is no preſentation. HFatſ. c. 15. _ "VALE ; 
For-it is-t0 be obſerved, that the right of nomination 
may be in one perſon,. and the- right, of preſentation in 
another. 'And this is, where he who was ſciſed of the 
advowſon, doth grant unto another and his heirs, that as' 
'often -as the church becomes void, the grantee and his 


; [heirs ſhall nominate /to. the grantor and his heirs z who 


(ball be bound to, preſent accordingly. In which caſe, 
it, was agreed by the whole court in the caſe. of Shirly and 
Underhill, M. 16, Zac. that the nomination is the ſubſtance 
of the. advowſon, and, the, preſentation no more than a 
miniſterial intereſt ;_and that if the preſentor ſhall preſent 
without nomination, or the nominator preſent in his own 
perſon, each ſhall have his quare impedrt, for en oanp 
f their reſpeQive rights. And if the nominator neglect. 
0 phpoint his clerk, till lapſe incurs, and then the patron 
preſents before the biſhop collates, the biſhop is bound to 
admit his clerk. Git, 798+ Mo, 89 
| Preſentation mult be to a yoid benefice. Thus in the 
Caſe of Owen and Stagnoe, E. 34 Car. 2. Owen moved for 
'a mandamus to admit him a prebendary of St .David's, 
and ſet forth a cuſtom, that they, uſed to chooſe'a ſuper-_ 
numerary, (all the places being full) who is adrnted upon. 
the death of. the. next prebendary z and ſays, that be was, 
choſen a ſupernumerary.in. ſach a; year, and that ,one of 
the prebendaries. died, and that, Szarnoe; was, admitted : 
but the court refuſed to grant; a mandamus, and held the. 
cuſtom to be void, and fooliſh ; for that there+cannor' be 
an eleQion but to a void place. Skin. 45, 


The King ſhall not preſent in prejudice. of another's. 


holy 'church5in another's right by old title ; our Lord the 
King, to. the honour .of God,,and holy. church, willeth 


Vor. l, No Jv 
| 


and granteth, of the aſſent of the parliament, that ſrom 
, 7 'z3CcC | hencelorth 


de calerit iftibus o belunditis, et wita dimins decidaty 


 Biaefce, (Bengfcium) Ts generally taken for ul ec 


ſtat. 1.3. Rich. 2. fat. 2. cap. 8. benefices are divided into 
the pleaſure of the lord :- They were after called beneficia,. 


the* proper nates. of feuds, and became perpetual and 
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ienceforth he nor any of his heirs ſhall not take title to 
preſent to any benefice, in any other's right, of any time 
of his progenitors ; nor that any prelate of this realm be. 
bound to receive any ſuch preſentment to be made, nor 
to do thereof any execution ; nor that any Juſtice of the 
one place or the other, may yay or ought not to hold plea 
or give judgment upon arſy ſuc preſentment to be made ; 
but that the ſaid King and his heirs be for ever clearly 
barred of all ſuch prefentments: ſaving always to Wim 
and his heirs, afl ſuch prefentments in another's right, 
fallen or to fall, 6f all his time, and of the time to come; 

And by the 25 E4. 3 ft J. c. 3. © Whereas before 
this time, our Lord the King hath taken title to preſent 
to benefrces at the ſuggeſtion of many clerks, where the 
title bath not been true, and by fuch preſentments and 
judgments thereupon given, the clerks have been received 

y the ordinaries of the places, againſt .God and good 
faith, and in depreſſion of them which had good and true 
tit!e - to the ſzid benefices; now the King willeth and 
granteth, that at what time he ſhall make' collation or 
preſentment from henceforth to any benefice in another's 
right, that the title whereupon he groundeth himſelf ſhall 
be well examined that it be true : and at what time before 
judgment the title be found by good ipformation untrue 
or unjuſt, the collation or preſen'ment thereof made ſhall 
be repealed; and the patron, or the pofieflor, which 
ſhall ſhew and prove the falſe title, ſhall have thereupon 
writs out of the Chancery, as many as to him fhall be 
need:ul.” Y , 

And by the 13 Rich. 2. c. 1, © Whereas notwith- 
ſtanding the laſt-recited ſtatute, ſome of the King's pre- 
ſentees, by favour of the ordinaries be inſtituted and in- 
ducted in benefices of holy church without due proceſs, 
the parties not warned nor called, and ſometimes taken 
by falſe inqueſts favourably, and the incumbents in ſuch 
manner put out ; it is ordained, that the ſaid ſtatute be 
firmly holden and kept : and moreover the King, for 
the reverence of God and holy church, doth will and 
| grant, that if he preſent to any benefice that is full of 
any incumbent, the preſentee of the King ſhall not be 
received by the ordinary to the benefice, till the King 
hath recovered his preſentment by proceſs of the law in 
his own court : and if any preſentee of the King be 
otherwiſe received, and the incumbent put out without 
due proceſs, as afore is ſaid, the ſaid incumbent ſhall begin 
his ſuit within a year after the induCtion of the King's 


preſentee at the leaſt.” Or at any time after, at his will, 
by ſtat. 4 Hen. 4. c 22. | 


2. Examination, 

It is very well known, that in the firſt ſettlement. of 
this church of England, the biſhops of the ſeveral dioceſes 
had them under their own immediate carez and that they 
had the clergy living in a community with them, whom 
they ſent abroad to feveral parts of their dioceſes, as they 
faw occaſion to employ them ; but that by degrees, they 
found a neceſſity of fixing preſbyters within ſuch a com- 


paſs, to attend upon the ſervice of God amongſt the in- 
a 


_ habitants, and thofe precinQs, which are fince called pa- 
riſhes, were at firſt much larger; that when lords of 
manors were inclined to build churches for their own con- 
veniencies, they found it neceſſary to make ſome endow- 
ments, to oblige thoſe who officiated in their churches to 
a diligent attendance : that upon this, the ſeveral biſhops 
were very well content to let thoſe patrons have the 
nomination of perſons to thoſe churches, provided they 
were ſatisfied of the fitneſs of thoſe perſons, and that it 
were not deferred beyond ſuch a limited time. So that 
the right of patronage is really but a limited truſt ; and 
the biſhops are ſtill, in law, the judges of the fitneſs of 
the perſons to be employed in the ſeveral parts of their 
dioceſes, But the patrons never had the abſolute difpoſal 
of their benefices upon their own terms ; but if they did 
not preſent fit perſons within the limited time, the care 
of the places did return to the biſhop, who was then to 
provide for them. 1 Sri/l. 309.” 


And by the ſtatute of Articuli Cleri, 9 Ed. 2. ft. 1. 


cap. 13. It is enacted as followeth : « It is defired, that 


B EN. 
iritual perſons, whom our Lord the King, foth pref, 
cam benefices of the charch (if the b.thop $f WE ar 
them, either for lack of leartiing, or for other cauſe rea. 
ſonable) may not be under the examination of lay perſon; 
in the caſes aforefaid, as it is now attempted, contracy 
to the decrees canonical ; but that they may ſue amo 2 
ſpiritual Judge for remedy, as right hall require. The 
anſwer: Of the ability of a parfon preſented unto a' be. 
| nefice of the church, the examination belongeth to @. 


ſpiritual judge ; ſo it hath been uſed heretofore, and ſhall 
| be hereafter.” 


Fj Refufal, ; 
he moſt common and ordinary canfe of refuſal is 
| want of learning. But there are alſo many other cauſes 
for which a clerk preſented may lawfully be refuſed ; as, 
if he be perjured before a lawful Judge; or if he be an 
| heretic or ſchifmatic 5 or irreligious ; or (as is ſaid in 
the old books) if he is a baſtard, and not diſpenſed withal; 
| or if he is within age; or if he or his patron be excom- 
 municated for the ſpace of forty days; or if he be out- 
lawed; or guilty of forgery ; or hath committed fimony 
in the procuring of the preſentment he brings, or of any 
other preſentment to a former benefice ; or hath committed 
manftaughter, that is, if he be attainted thereof, and not 
pardoned ; and that it is ſaid, that the ordinary may re- 
fuſe a clerk upon his own knowlege for an offence com- 
mitted by him, which is a good cauſe of refuſal, although 
he be not convicted thereof by the law ; and this ſhall be 
tried by iſlue, whether it be true or not: and generally, 
all ſuch as are ſufficient cauſes of deprivation, are allo (ut- 
fcient cauſes of refuſal. Frfe c. 20. 

If the clerk refuſed he the preſentee of a biſhop, or 
other eccleſiaſtical patron, the ordinary is not bound tv 
give notice of the refuſal: or if he ſhould do it, ſuch 
| patron can never revoke- nor vary his preſentation, by 
preſznting one afterwards that is better qualifted, without 
the ordinary's conſent ; the law ſappofing him that is 4 
ſpiritual perſon, to be capable of choofing an able clerk: 
and ſo. lapſe may come upon him anavordably, if the 
clerk firſt preſented be juſtly refuſed. But if the clerk 
preſented be the prefentee of a lay patron, and-be refuſed 
by the ordinary, the ordinary in moſt caſes is bound to 
give notice to the patron of ſuch refuſal : for if in ſuck 
caſe no notice is given, no Japſe can run, though no other 
clerk be preſented ; nor if notice be given, unleſs vpon 
trial the clerk was juſtly refaſed. Bur if a clerk be for 
good cauſe refuſed, and notice thereof be in due time and. 
| manner given to the patron, and no other cleck be pre- 

ſented in time ; lapſe doth run to the ordinary. 
Ce 12, | 

In the caſe of Hek and the biſhop of Exeter, AM. 
3 Will. it was ſaid by the court, That if the ordinary 
refuſe becauſe he is criminous, he need not give notice 
the refuſal ; for the crime is as much in the cognizance of 
the patron as of the biſhop ; but if he refuſe becauſe 
illiterate, he muſt give notice, 2 Salk. 539. 


4. Admiſſion. | ; 
In a large ſenſe, admiſſion is' ſometimes uſed to include 
alſo inftitution, but more frequently and properly, #6 
miſſion is taken to be, when the biſhop upon examinati'n' 
doth approve of the preſentee, as a fit perſon to ſerve the 
| cure of the church to which he is preſented : and inſti- 
tution is that at by which be doth commit to him the 
cure thereof, Whatf. c. 15. 


—_ — A 


. 


5. Inflituti;n, or col.ation. 
'There is no difference between inſtitution and collationy 
as to the action itſelf but this ; that the biſhop doth not 
preſent to ſuch livings as are in his own gift, but 177 
diately inſtituteth his clerk, in much the fame form = 
or his chancellor inſtitute a clerk preſented by 2n%* 
' patron. And as the biſhop collates to benefices of his _ 
gife jure pleno, ſo he doth to thoſe which fall to bw ſ 

aple. Tohnſ. 81. | — 
| Bythe ſtar, 1 £iiz. c. 1. and 1.7; £8, {5 © Ht 
perſon who ſhall be promoted or collated to any {pitt - 


eccleſiaſtical benefice, or miniſtry ; before. he ſhall 
pe vpon him to receive, uſe, exerciſe, ſupply or oc- 


he ſame, ſhall take the oaths of allegiance and fſu- 
hl fox before ſuch perſon as ſhall have authority. to 


im,” See title Qaths. POE ESR +5 
: hors flat. 13 & 14 Car. 2. cap. 4. © Every dean, 
©non, and prebendary of every cathedral or collegiate 
hucch z and every parſon, vicar, curate, JeQurer, and 
crery other perſon in holy orders, who ſhall be incum- 
ot, or have poſſeſſion of any deanry, canonry, pre- 
bend, parſonage, vicarage, or any other eccleſiaſtical dig- 
vity or promotion, or of any curate's place. or leCture, 
ſhall, at Or before his admiſhon to be incumbent, or have 
fon aforeſaid, fubſcribe the declaration or acknow- 
Jegement following, viz. / A. B. do declare, that 1 will 
confer to the liturgy 0 the church of England, as i 1s now 
by law eftabliſhed” Stat. 13 & 14 Car, 2. C. 4. ſeQ. 8, 
12, 1 Will. ſefſ. 1.,c. 8. fe&t, 1t. 

« Which faid declaration and acknowlegment ſhall 
he ſubſcribed before the archbiſhop, biſhop, or ordinary 
of the dioceſe, [or- before their vicar-general, chancel! or, 
or commiſſary reſpeCtively, 15 Car. 2. c. 6. /. 5.] on pain 
that every perſon failing in ſuch ſubſcription ſhall loſe | 
and forfeit ſuch reſpeCtive promotion, and ſhall be utterly 
diſabled, and ipſo fas deprived thereof ; and the ſame 
ſhall be void, as if ſuch perſon ſo failing were naturally 
dead,” Stat. 13 & 14 Car. 2, c 4. ſed. 10. 

« And after ſuch ſubſcription made, every ſuch par- 
{on, vicar, curate, and leEturer, ſhall procure a certifi- 
cate under the hand and ſeal of the reſpeQtive archbiſhop, 
biſhop, or ordinary of the dioceſe (or ſuch their vicar- 
general, chancellor, or commiſlary, as aforeſaid), who 
ſhall on demand make and deliver the ſame, to be read 
by him publicly in the church af:erwards.” Stat, 13 & 
14 Car, 2. C 4+, 3-Bha 

By fat. 31 El:z. c. 6. ſet. 6. © If any perſon ſhall, 
for any reward or other profit, or any promiſe, or other 
aſurance thereof, direaly or indireCtly (other than for 
uſual and lawful fees) admit, inſtitute, inſtal, induRQ, 
inveſt, or place any perſon in or to any beneftice ' with 
cure of ſouls, dignity, prebend, or. other living ecclef- 
aſtica!, he ſhall forfeit the double value of one year's pro- 
fit thereof, and the ſame ſhall ,be void as if ſuch were 
naturally dead. | | 


6. Indufton, and requiſites after induttion. 

Aſter inſtitution given, the ordinary iflyes a matidate 
for induCtion, direCted to the perſon who hath power to 
indudt; and this perſon, of common right, is the arch- 
deacon. But by prefcription or compolition, others as 
vell as archdeacons may make induQtions, and ſo do the 
dean and chapter of Saint PauPs. Watf. c. 15. 

So if a church is exempt from archidiaconal juriſdiaion 
(as many churches are), then the mandate is to be di- 
rected to the chancellor or commiſſary ; and if it be a 
peculiar, then to the dean or judge within ſuch peculiar. 
And when an archbiſhop collates by lapſe, or when a ſee 
18 vacant, the mandate goes, not to the officer of the 
archbiſhop, but of the biſhop. GB/. B15. 

If a biſhop dies, or is removed, after inſtitution given, 


and whilſt a 'mandate' of induCtion is either not iſſued, . or | 


uot executed, the clerk may repair to the archbiſhop for 
2 mandate of induCtion. This is becauſe the authority 
of the biſhop is determined, and that auchority devolved 
to the archbiſhop, as guardian of the ſpiritualties ſede va- 
cante, And the ſame rule takes place, if the biſhop is 
vilited, and his Juriſdiction ſuſpended after inſtitution, 
. and before induCtion. © And though ſuch mandate is not 

executed before a new biſhop is confirmed (who then hath 
authority to. grant it), but is executed after, it ſhall 


not be void (becauſe it is the at of one who hath-autho- 
ity throughout his province), but only voidable at moſt; 


as was determined in'the .Exchequer Chamber, M. 29 
C. 2. in the caſe of Robinſon and Wiley; a contrary 
Judgment, which had been given in the court of King's 

ench (viz. that it was void)' being at the ſame time re- 
verſed. Gib/e 81 ; | 


— By the fat, 14 & 14 Car: 2. cap. 4. © Every perſon 


. 
— 


] 


| and it is reaſonable that ſuch perſons ſhould be deemed 


0 
| 


| Yup of David, appointed as they are to be ſung or ſaid in 
chu 


b 


Who ſhall be p 


reſented or collated, or put-into any eccle-. 


| 


i 


f 


pel, or place of public worſhip belonging to his ſaid be- 
nefice or promotion, within, two months next after he ' 


- | B- E:; N: | 
aſtical beneſfice or. promotion, ſhall in the church, cha+ 


*% 


ſhall be in” the: aQtual poſſeſſion, of the, ſaid eccleſiaſtical 
benefice or promotion, upon ſome Lord's day, openly, 
publicly, and ſolemnly read the' mornitg and evening 

rayers, appointed to be read by," and according to the 
Book of Common Prayer, -at the times thereby appoint- © 


ed, or to be appointed ; and after ſuch reading thereof, 
ſhall openly and publicly, before the congregation there | 


> 


Y 


aſſembled,” declare his unfeigned affent arid conſent to the -- 


| uſe of all -things therein contained and preſcribed, in 
theſe words, and no other; / A. B. 4s Los 


unfeigned afſent and conſent to all and every thing contained 


diclare my 


* 


* 


and preſcribed in and by the book, intitled, , The Book | of 
Common Prayer and Adminiſtration of the Sacraments, and 
other Rites and Ceremonies of the Church, according to the Uſe 

the Church of Englan $ together with the P/alter or. 


lawful for all patrons and donors of all and ſingular the 


rches; and the form or manner of making, ordaining, and 


conſe. rating of biſhops, prieſts, and deacons.”” 
$ 


ef. 6 * And every ſuch perſon who ſhall (without 
ſome lawful impediment to be allowed and approved by. 
the ordinary of the place) negle'or refuſe*to do the fame ' 
within the time aforeſaid (or in the cafe of ſuch impedi- 
ment, within one month after ſuch impediment removed) 
ſhall 7p/o fa#o be deprived of all his faid eccleGaſtical be- 


efices and promotions z and from thenceforth it ſhall be 


ſaid eccleſiaſtical benefices and promotions, according to 


their reſpeQive rights and titles; to preſent and collate to' 
the ſame, as though the perſon or perſons ſo- offending or 


n 


egleCing were dead.” 


By the flat. 13 Eliz, cap. 12. ſei. 2, 8. « Every 


perſon admitted to any benefice with cure, ſhall publicly 
read the thirty-nine articles in the pariſh church of that 
benefice, with declaration of- his unfeigned affent to the 
ſame ; and every perſon admitted to-a'benefice with cure, 
except that within two months after ; bis induQtion;he do 


ublicly.read the ſaid articles, in the ſame church. whereof, 
e ſhall have cure, in the-time of Common Prayer there,. 


with declaration of his unfeigned affent thereunto ; ſhall 
be upon every ſuch default. ip/o fa&o immediately de- 


fi 


x months after, ſuch notice of deprivation. given by the 


ordinary to'the-patron.” |,  » 


Adviltiedi'ts any | binefte with tie:} This 16 meant of 


ſuch benefices as have parochial churches belonging to 
them ; and'extends. to dignities or prebends in cathedral 
and collegiate churches. And therefore where the caſe 
was about reading /the articles, and it was alleged in the 


. 


| declaration, -that the | benefice; was a bencefice; with cure, 
it was held to be ill. _n And. 62, 1: / 


* & 


| Except that within two months after his mduttim.] Com- 


puting twenty-eight days to. the'month : for in the caſe 
of Brown and Spence, where the induCtion was Sept. 15, 


it hath happened, and may happen, through fickneſs or 


nd the articles were read Nov. 15, this was adjudged in- 


ſufficient, 1 Lev. 101. 


But by the ftatute of 23 Gee. 2. cap, 28. *© Whereas 


other lawful impediment, that divers. perſons. have been 


making 


nd- may be hindered from reading the. ſaid. articles,. and 


and, yet ſuch. perſon, after ſuch fickneſs or other lawful 
impediment removed, hath read or. may read the ſaid ar- 
ticles, and hath made or ſhall make..the faid declaration ; 


to have complied with. the, true intent and. meanipg of 
the faid a ; it is therefore enacted, that every. perſon 
who- hath, read or ſhall. read the ſaid articles, Tix hath 


made or ſhall make he bed declaration, at the ſame time 


that he did read or 


all read'the morning and evening 


prayer, and declare his unſeigned. afſent and* conſent 
thereto; according to the ſtatute 13 & on A eg cap. 4. 


ſhall be, and is hereby declared and a 


udped to have 


complied with the true _intent and; meaning of the ſaid 


aCQ of 13 Eliz.” although the fame were not, or may be 


read 


| prived.—Provided, that ,no.ticle.to-.confer or preſent by. 
lapſey, ſhall agcrue upon. deprivation. iþ/o. fas, but after 


the ſaid declaration within. the two. months z _ 
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vead within the ſpace of two months after fuch perſon's 

induCtion into any benefice with cure; and every "ſuch 

- perſon ſhall be freed and diſcharged from any deprivation, 
or other forfeiture by. virtue of the ſaid aCt.” 


In the ſame church whereof be ſhalt have. cure.) In the 
aforeſaid caſe of Brown and' Spence, where the keys of the 
church-could not be hady and+ſo divine ſervice was per- 
formed in the church-porch, and the articles read there 
this was held to be ſufficient, as Keb/z reports it : but by 
Levinz, what the court there held to be good, was the 
reading of them in a porcls of a chapel of eaſe within the 
pariſh, Tx Zev. 101. 


In the tire of common' prayer there.) And therefore not to 
be put off till divine ſervice or common prayer is ended, 


TWith declaration of bis ap ws ent thereunto.)] Tn the 
caſe of Smith and Clarky the jury tound, that the incum- 
bent (who was ſued in the ſpiritual court in order to de- 
privation, for not giving aſfent to the articles) did read the 
articles, and then. ſaid, I give my:conſent unto them, ſo 
far forth as they agree with the word of. CGGod: and it 
was adjudged, that this was not an unfeigned aſſent, as 
the ſtatute intendeth ; but that the afſent ought to be 
abſolute, and without condition. 
faits),the act was made for the avoiding diverſity of opi- 
nions; and by this addition the party might, by his own 
Private opinion, take ſome of them to be againſt the 
word of God: and by this means diverſity of opinions 
ſhould not. be avoided, and the at hereby made of none 
effet.. Gib/. 817. 4 Inſt. 324. 

Shall be upon every ſuch default.] But in a ſuit for tithes, 
\ or the like,. though the pariſhioner may plead, that the 

parſon did not read the thirty-nine articles, yet the law 
preſumes the afhrmative, and (in that caſe) the negative 
muſt be proved. Gib/. 817. _ : 
- Ipfo fafto immediately deprived.}' So as the church is 
preſently void, without any declaratory ſentence ; for 
avoidance by aCt of 'parliamerit needeth not any ſentence 
declaratory, and if it did, the itatute ſhould be defrauded 
at the ordinary's pleaſure, if he 'would'not deprive, And 
this is the received interpretation of the ſtatute : although 
the contrary ſeems to be ſuppoſed in the cafe of Bacon 
and the biſhop of Car/fe (which was but: ſix years after 
making of the aCt),.as it-is reported by Dy&*; in as much 
as the notice given by the bithop-1s there declared infafh- 
cient, for this, among other reaſons,' that' be did not' no-/ 
tify 
Gibſ. 817. 4 Jnft. 324. 

But ofter /ix months notice of ſuch deprivation given by 
the erdinary to the patron.] In'the aforefaid caſe of Bacon 
and the biſhop+ of Carlifle, a queſtion aroſe! concernin 
the manner- of- giving - notice. The biſhop. of Cartifh 
had ſignified in an inſtrument* under ſeal, that Bacon had 
not ſubſcribed tothe artigles according. to. the ſtatute ; 
which inf{trument the jury. found was publicly. read in 
the church by the curate. of the place, and after aſhxed 
by the apparitor to:the parſonage- houſe, But this notice 
was declared inſufficient, not only becauſe no mention 
was made.therein either of, the patron or of the depriva- 
tion by declaratory ſentence but chiefly becauſe the no- 
tice. ought to be given” to the patron immediately. Ant 
accordingly, Lord Cote lays down two qualifications of 
the' notice mentioned in thisa&*: 1. Tt ought to be given 
by perſon” certain, that is, the ordinary ; for if 
ot 


an 
er, of his own head, piveth notice to the patron, A 
is not material. © 2. The notice ought to be certain and 
particular and'therefore it is not ſufficient for the ordi- 
nity, infuch tafe, to give notice, that the preſentee had 
not} read the 'atticles and fubſcribed, generally ; but he 
6ught particufarly ro inform the' patron that 'he had not 
| fo done, for which default he 'is'deprived, and that thete- 
fore ft belongeth* to the patron' to preſent. GibJ. 818. 
ES, We ee I a os 
_ By,the ns 13 & 14 Car, 2. cap. 4. ſet, x1. He 
ſhall publicly and openly read. the ordiuary's, certificate 
of wy any rate the declaration. of conformity to' 
the liturg the. church of England, as it is me by 
| | od 


Y, 
3 


- 


» 


For (as Lord Coke} 


| 


| 


zthat he had” deprived' the clerk by ſuch! ſentence. | 


B EN. 


law eftabliſhed, together with the ſame decliration of 4, 


knowlegment, upon ſome Lord's day, within three 
months next after ſuch ſubſcription, in' his -parifh Church 
; where he is to officiate, in the preſence of the congre 

. q yht- 4% gat [7M 
tion there aſſembled, in the time of divine ſervice; y on 
pain that every perſon failing therein (without ſore law- 
ful impediment to be aHowed arid approved by the ordi. 
nary” of the place, .23 G-9. 2.' cap. 28.) ſhall loſe fycy 
parſonage, vicarage, or benefice, curate's place, or lec. 
turer's' place reſpeCtively, and ſhall be utterly diſableg 
and iþſo fat?s deprived of the ſame; and the ſaid parſon. 
age, vicarage, or benefice, curate's place, or lecturer 
place, ſhall be void, as if he was naturally dead. , Þ; 
more matter relative to the ſeveral diviſions of this title fee 
Dy. Born's Ecclefiaftical Law, title Benefice. ' 

Beneficio p:jmo eccleſiaftico habende, Is a writ aj. 
rected from the King to the Chancellor or Lord Keeper 
to beſtow -the berefice that firſt ſhall fall in the Kino 
giſt, above or under ſuch value, vpoh this or that man, 
Reg. Orig. f:#. 307. 6. 

Benejcium, Was an eſtate in land at fiſt pranted 
for life ; and it was called ben-ficiven, becauſe it was het} 
ex mero beneficio of the donor. Theſe tenants were 
bound to ſwear fealty to the donor, and to ſerve him in 
the wars : they were only uſuſruttuaries at fiiſt, and no 
more; and moſt commonly ſuch eſtates were given to 
military men, that they might be more firmly bound to 
perform military ſervices. At length, by the conſent of 
the donor or his heirs, theſe eſtates were continued to the 
poſterity of the donee, ſubjeR to the ſame ſervices as be- 
fore : and thoſe which were given by KE:ngs, were called 
r:galia beneficia, But ſometimes ſych beneficer were 
given tC biſhops and abbots, ſubjeA alſo to the like ſer- 
vices, 27YZ. to provide men to ſerve in the wars; and 
when they, as well as the laity, bad obtained a property 
in thele lands, they were called rezalia, which upon the 
death of a biſhop returned to the King till another was 
choſen. "Thus we read in Randulfhus de Dicets, ano 
1093, viz. That WY. 2. commanded, that the city of 
Canterbury, which archbiſhop Lanjrank held of him in 
beneficto, and that the abbey of St. Aiban's, which was 
enjoyed by bim and his predeceſſors, ſhould for the (u- 
ture be held by archbiſhop Anfſelme in alodium eciiſic 
Cantuarie perpetuo jure. And thus began feodatary of 
feudatary eſtates, which we now. call fee ſimple. Couell, 
edit., 1727. | 

Benefit of Clergy, The privilege of clergy took its 
root from a conſtitution of the pope, that no man ſhould 
accuſe the prieſts of holy church before a ſecular judge ; 
which, being contrary to the crown and dignity of the 
ny and the Common Law, bound not here, till it was 
conhrmed by parliament. 2 /:/?. 636. 

' Concerning 'which, 'by ſtat. 3 Ed. x. cap. 2. it is en- 
ated as follbws: «© When a clerk is taken for guilty of 
felony, and is' demanded by the ordinary, he ſhall be de- 
livered to him according to the privilege of ho!y church ; 
and they which be indifted of fuch offences by ſolemn 
inqueſt of lawful men in the King's court, in no manner 
ſhall be delivered without due purgation.” 


hen a clerk; For the ſcarcity of © clergy in the realm 
of England, to be'diſpoſed of in religious houſes, or for 
prieſts,” deacons, and clerks of pariſhes, there was 2 
prerogative allowed to the clergy, that if any man that 
could read /as a clerk were to be condemned to death, 
the biſhop-of the. dioceſe mitht, if he would, claim him 
as'a clerk; and he was to ſee him tried in the face of the 
court, whether he could 'read or not. T he book was pre* 
pared and brought by the biſhop, and the' judge was (9 
turn to' ſome place as! be ſhould chooſe, and if the pri- 
ſoner could read; then the* biſhop was to have hin deli- 
vered over unto him, to diſpoſe of in ſome places of the 
clergy, as he ſhould think meet: but it" either the biſhop 
would not demand him, or the priſoner could not read, 
then was he to be put to death. Lord Bacon's Uſe of the 
Law, 122. 


A clerk.]: And by a favourable int 


erpretation of the 
ſtatutes pelating, to the clergy, not only 


thoſe agtual'y a= 
| roitted 


t 
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mitted into ſome inferior qeder of the clergy, but alſo thoſe | 


who were never, qualified .to, be adoited, into orders, 
have been taken to have a right to this privilege as much 
as perſons in holy orders, whether they were perſons 
lawfully, born,, or , baſtards, aliens, or” deyizens, in the 
communion of the chutfch, or <F<0mMuſzcntbs within the 
common benefit of the, law, or outlaws; fo that they. 
were not heretics convict, ay I £6 25s, Mabometuns, nor 
Pagans, nor under perpetual difabihty of going into or- 
ders, admittin of no diſpenſation, as blind and maimed 
perſons formerly were, and-women ſtill are z nor liable to 


; the objeQtion of bigamy, which, by a conſtitution of the 


council of Lyons, xeceived in this kingdom, was a bar to 


the demand of the privilege of the clexgy. .2 Hawk, P. 


BY $, a A | li oye Ges Hh 14 ens 
: Ree by the flat. 3” & M. Jn.G 9. ſett. 6, Where a 
man being convicted, of any felopy, for which he may de- 
mand the benekit of. his clergy, if, azvoman be convicted for 
a like offence, upon her prayer to have the benefit of this 
flatute, judgment of death ſhall not be given againſt her, 
but ſhe tha! ſuffer the ſame. pa ment a wan ſhould 
fuffer, -that has the-benefit of clergy allowed. 

Is taken for guilty of felony } This ſtatute, andthe cuſ- 
tom of the realm,  reltrained. the benefit. of clergy only to 
felony ; ſo as they were to anſwer "to high-treafon, and 
;1l offences under fclony.. 2 Inf. 636. - | 


fad is demanded by the ordinary} 'Vet'n" man might, 


- 
. 


: 


' wave the privilege of bis” clergy, "if he would, and put 


himſelf upon his country. 2 [nf?, 638, © 


By ſolemn inqueſt of lawful.men.] Before this ſtatute, if | 


any clerk had been arreſted for the death of a man, or 
any other felony, and the ordinary did demand him be-, 
fore the ſecular Judge, he was delivered without any in- 
quiſition to be made of the” crime ; but after this ſtatute, 
to the end that the ordinary might have more care of pur- 
gation to be duly done according t6 the proviſion of 'this 
act, when any clerk was'indiCted of any felony, and refuſed 
to anſwer to the felony, but claimed the privilege of the 


clergy, and was demanded by his ordinary, yet he was | 


not delivered to the ordinary before he had been firſt in- 
difted and arraigned, and his offence had been inquired 
of, and found by an inqueſt of office : which was done, 
both to the end that if the priſoner were found guilty, 
he might abſolutely forfeit his goods (which anciently 
were ſaved by a purgation), and alſo that the court might 
be appriſed, whether it were proper, from the circum- 
ſtances of the caſe, diſcloſed upon ſuch an inquiry, to de- 
liver the clerk to the ordinary generally, in which caſe he 
was allowed to make his purgation ; or ſpecially, without 
purgation to be made. But this praCftice being found in- 
convenient to priſoners, becauſe they loſt their goods, if 
found guilty by ſuch inquiry, and yet could take no 
challenge to any of the jury, it being but an inqueſt of 
oftice, it hath been the general practice, eyer Gnce the 
reign of Hen. 6. to oblige thoſe who demand the benefit 
of clergy, to plead and put themſelves upon their trial, 
under pain of being dealt with as thoſe that ſtand mute, 
whereby they forfeit their goods without any inquiry con- 
cerning their crime. 2 [nft. 164. 2 Hawk. 358. 

In no manner ſhall be delivered without due purgation.] 

hen a perſon was delivered to the ordinary, he was to 
remain in the ordinary's priſon ; if committed generally, 
then he might make his purgation, which was a trial be- 
fore the ordinary by a jury of twelve clerks, wherein if 
he was acquit, he was diſcharged ; if found guilty, he 
was degraded, and delivered over to the ſecular power : 
and when he had made his purgation, he had always re- 
ſtitution of his lands ſeized, unleſs he were attaint. And 
as touching his goods, the difference was thus: if before 


conviction, upon his arraignment, the priſoner had his 


Clergy (as was uſed commonly before the time of Hen. b.),. 
then if he made his purgation, he had reſtitution of his 
goods, unleſs he had fled: but if he had pleaded to inqueſt, 
And were convict, then the goods were forſeited by the 
conviction ; and he ſhould: not have reſtitution upon his 
Purgation. 2 Hal. H. P. C. 384. 1 Infl. 638. 23 
go: 8. Cc I. /ef. 5, 6. See title Clergy, and Dr. Baurn's 
clefiaftical Low, title Benefit of Clergy. | 
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 Benrreth,, Was a ſervice which the tenant rendered tb 


is lord, with his plough and' cart. Lomb. tin. þ. 412. 


and. Coke on Littleton, þ. 86. 4. ſometimes called benryden, 
and benyrden. Cowell, edit. 1727. 0d. ng 

Benevolence, (Benzvolentia) {5 uſed both in- the chro- 
nicles and ſtatutes of this realm, for a voluntary gratuit 
given by the ſubjeQts to the King. Stow's Annals, p. 70t. 
By the ſlatute_ anno 1 Rich. 3. cap. 2. it is called a new 
impoſition, and in that reſpe& found fault with z but 
Stow, þ. 791. faith, the invention grew firſt from £4- 
ward the Fourth's days. You may find it alſo ſtat. 
11 Hen. 7. cap. 10. to have been given to that worthy 
prince, in regard of his great expences.in wars.and, other- 
wiſe. See Cole's 12. Rep. fel. 119, 120, It.is alſo. men- 
tioned, and excepted out of the pardon,, 1 Ed. 6. cap. 15- 
Other nations call it ſubſdium charitatipum, given ſome- 
times to Jords of the fee by their tenants, ſometimes to 
biſhops by their clergy. Mattheus de Affiiftis Deſcis, 13h. 
Caſſan, de Cenſuet, Burgh. þ. 134, 136. Baldus, Conjitio, 
120, vol,.6, p. 239+,,; Of this Menochius, makes mention, 
ment,..13 Gar. 2, <p. 4, it was giyen to King Charles 
the. Second. - Cotwe/h, edit. 17271, 

- Benevolentia regis. habenda,. The form in ancient 
fines and ſubmiſhons to purchaſe the King's pardon and 
favour, in order to be reſtored to eſtate, title, or place, 
Thomas de S. Walerico dat regi mille marcas, fro habenda 
benevolentia regis, & pro habendis terris ſuis unde difſeifitus 


Fuit. Paroch, Antiquities, Pp 172, 


Benhurft, in Berkſhire, Remedy for the inhabitants 
thereof, to. levy money recovered againſt them on the ſta- 
tute of hue and cry, 39 Ez. c. 25, | 

Vengals. See Dilks. $; | 

Benones, High-croſs. -Cowel/, edit. dig Se 

Benrip. Tenentes de Withorn in com. Heref. debent pro 
guadam conſurtudine gue vacatur bentip, viz. pro quingue 
operationibus in termino beati Michaelis, 5d. Lib. niger 
Heref, See Bederepe. Cowell, edit. 17279, — - 

Bent. 15 Geo. 2. c.,33. ſet?. 6. Whereas upon the 
north-weſt coaſt of this kingdom, and eſpecially in the 
county palatine of Lancer, the ſea is bounded, and the 
adjacent lands are prevented from being overflowed, by 
large ſand-hills, which are compoſed of ſuch looſe ſand, 
that in dry weather, when any violent ſtrong weſt winds 
happen to blow, the. ſame is carried away, and thrown 
upon the adjacent lands, not only to'the damage thereof, 
but alſo.to the great terror and danger of the inhabitants, 
who are thereby expoſed to the inundation of the fea : 
and whereas it has been found by experience, that the 
beſt way to preſerve the ſaid hills from being blown away 
as aforcſaid, is to plant them with a certain ruſh or ſhrub 
called far, or bent, which proves an effeftual method for 
keeping the ſame firm and ſolid, and which the owners of 
the faid lands are at Breat colts and charges in yearly 
ſetting and planting for that purpoſe: and whereas it 
frequently happens, that many idle and diſorderly perſons, 
reſiding near the ſaid coaſts, do unlawfully and maliciouſly 
in the night-time, as well as by day, cut, pull up, and 
carry. away the ſtar or bent ſo planted as aforeſaid, and 
inſtead of working in an honeſt manner for the mainte- 
nance and, ſupport of their familics, do privately ſell and 
diſpoſe of the ſaid ſtar or bent, for making - of matts, 
bruſhes, and brooms-and beſoms, and thereby the ſaid 
bills are rendered fo looſe and open, that the ſame are often 
blown upon the adjacent lands, which are covered over 
therewith in ſuch manner as to deſtroy the corn, graſs, 
and herbage thereof, and expoſe the ſame to inundations, 
to the great loſs and damage of the owners and occupiers 
of the ſaid lands.;——therefore if any perſon or perſons 
ſhall by day or night, without the. conſent of the lord or 
owner of ſuch ſtar or bent hills, cut, pull up, or car: 
away any ſtar or bent planted or ſet on the ſaid hills or 
banks, on the north-weſt ' coaſt of England, in order 
to preſerve and to prevent- the ſame from being blown 
upon the ſaid adjacent Jands ; it ſhall be lawful for one 
or more Juſtices of the peace of the county, riding, city, 
town corporate, liberty, or diviſion, where ſuch ſtar or 
bent ſhall be cut, pulled up, or carried away, and ſuch 
Juſtice or Juſtices is and are heceby impowered, upon 
| 5D com- 
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complaint or information upon oath made of ſuch offence, | 
to ſummon the party or parties ? complained of ; and in 

default of appearance thereon, to ifſue out his or their 

warrant, to apprehend and bring before him. or them the 

perſon or perſons ſo accufed or complained of; and upon 

proof thereof . made, either by confeſſion of the party or 

arties ſo accuſed, or upon the oath of 'one or more. cre- 

Bl witneſs,or witneſſes, to convict the offender or of- 

fenders ; and every perſon fo offending, and being thereof 
convicted as aforeſaid, ſhall forfeit and pay the ſum of 
twenty ſhillings ; ohe moiety thereof to the informer, and 

the other moiety 'to the Tord or owner of ſuch ſtar, bent, 

or ſand-hills ; the ſame to' be levied by diſtreſs'and ſale of 
the offender's goods and chattles, by” warrant, under the 

hands and ſeals bf ſuch Juſtice or Juſtices, together with 

the charges of ſuch diſtreſs and fale, rendering the overplus, 

if any be, to the owner or owners thereof; and for want 
of ſufficient diſtreſs, the ſaid Juſtice or Juſtices are hereby 
required to commit the perſon or perſons ſo convicted 

as aforeſaid, to the houſe of correftion, there to remain 
and be kept to hard labour for the'ſpace of three months ; 

and if any perſon or perſon ſo conviCted, ſhall afterwards 
be guilty of a ſecond offence, and thereof lawfully con- 
victed by ſuch Juſtice or. Juſtices, either by the confeſſion 
of the party or parties, or upon the oath of one. or more 
credible witneſs or witneſſes, ſuch perſon or perſons ſhall 

be committed to the houſe of correCtion for the ſpace of 
one year, there to be whipt and kept to hard labour. 


Se&. 7. And if any ftar or bent ſhall be found in the: 
cuſtody or poſſeſſhon of any perſon or perſons within five! 
miles of any ſuch ſtar, bent or fand-hills as aforeſaid, 


ſuch perſon or perſons being convicted thereof before one 
or more ſuch Juſtice or Juſtices in manner aforeſaid, ſhall 
be deemed, adjudged, and taken to be *the cutter and 
puller of ſuch ſtar or bent from ſuch ſand- hills, and 
ſhall forfeit and pay the ſum of twenty ſhillings, one 
moiety thereof to the lord or owner of ſuch ftar, bent, or 
ſand-hills, the ſame to be levied in manner aforeſaid, by 


diſtreſs and ſale of the cffender's goods and chattles ; and 


for want of ſufficient diftreſs, ſuch perſon or perſons ſhall 
be committed in manner aforeſaid to the houſe of cor- 
reion, there to remain and be kept to hard labour for 
the ſpace of three months, | 
$24z. 8. Provided that nothing in this aft contained 
ſhall extend, or be conſtrued to extend, to prohibit or 
reſtrain any perſon or perfons from the exerciſe or enjoy- 
ment of any ancient preſcriptive right, to cut ftar or 
bent upon the ſea- coaſts in the county of Cumberland. 
Berbiage, {(Barbiagium). Nativi tenentes manerii de 
Caliſtoke reddunt per an. de certo redditu vocat. berbiag. ad 
le hokday 19 s. S. Survey of the duchy of Cornwall. . 
Berbicaria, A ſheep-down, or ground to feed ſheep. 
Leges Aluredi, cap. 9. Et quod de berbicaria, &c. Some- 
times it is written bercheria, as in Mon. Angl. tom 1. p. 308. 
Bercaria, ( Bergueria, berceria,) A ſheep-fold, ſheep- 


cote, or ſheep-pen, or other incloſure for the ſafe keeping | 


of ſheep, abbreviated from barbicaria, from berbex de- 
torted from vervex, Hence the middle-aged Latin ber- 
bius, a ram, berbica, an ewe; caro berbicina, mutton. 
Berbicarius, bercarius, Fr. w__ a ſhepherd. A. D. 1218. 
Fern le Bret of Brigenhall, gave four ſhort ridges of 
utts of land to the priory of Burce/ter, ad factendam 
bercariam, ſrve qnuicquid eis melius placuerit. Paroch. 
Antiq. p- 187. Sohn de Charlton and Chri/t:an his wife, 
gave to the abby of Oſeney, a piece of land in Hokenorton, 
upon which ſtood the berchery of Sutton. bid. þ. 348. 
In Domeſday book it is written berqueria. 2 Int. fol. 476. 
Mandatum eft Roberto de Lexington, quod abbati de Miraval 
aciat unam bercariam in paſtura de Fairheld ad oves cufto- 
diendas. Clauſ. 9 H. 3. m. 12. Dedit ſexaginta acras terre 
ad unam bercariam faciendam. Mon. Angl. tom. 2. fol. 
9. where it ſeems to ſignify a ſheep-walk for paſture. 
Cowell. edit. 1727. : 
Berefeilari. There were ſeven churchmen, fo called 
anciently, belonging to the church of St. '7obn of Beverley. 
m—Sed quia eorum turpe nomen berefelliorum patens ritui 
remanebat, diftos ſeptem de catero non bereſellarios, ſed per- 
 fonas wolumus nuncupari, Pat. 21 R, 2. par, 3. oo 10. 
per Inſpex. Cowell, edit. 1727. | £ 


f 


þ 


| 


Domeſday. © 
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Berefreit, or  Verefreed, 'K' . great wooden towe;. 
Videns autem f.x ſe non ut ur eera proficere, ligneam 
turrim, quam berefreit vocant, erexit Simeon Duneln 
anno 1123. . WP: oat” et bit 5s ns ; 
Beregaſol, 7.e, A tribute 'of barley ;, from the Sax, 
bere, hordeum, 'and gaſol, tributum. Cowell, edit 1727, 

Berewicha, Villages, or _ hamlets belonging to ſome 
town Or Manor. Ie : ſunt berewichz ejuſdem manery, 


Peres. Fog ——_—-.. -.” 

erghmayfter, vulgarly. Barmafter and Barmer 
(from the Sax. berg, ' mons, qua/t maſter of the mountain) 
Prefeftus fey ene Jevine; A bailiff 'or chief officer 
among our Derbyſhirt miners. "who, among other parts of 


s 
his office, doth, alſo execute that of coroner among them... 
Ts \ S:\ 2 . 5 

Furatores dicunt, quod in” principio, quarido. mineratores Ve= 
niunt in campum mineras querentes, inventa minera, venie 
ad balivum qui dicitur berghmayſter, '& petent ab e du 
metas, fi fit in novo tampo, & habebunt unam, ſeil. pro in. 
ventions, & aliam dz jure mineratorum, & unaqueque mu; 
continet quatuor pertitatas, & ad foveam ſuam ſeptem pris 
& unaquague perticata erit de 24 pedibus, &c, T4 de 
an, 16 B:r. num 24: See Bergmoth, and Sir F. Pettus 
his Feding" Regalts, "The Germans call a mountaineer or 
minerg' # bergman. Cowell, edit. 1727. 

Bergmoth or -Berghmote, vulgarly Barmote, —__ 
Furatcres dicunt etiam, quod placita del bregmoth dibent 
teneri de tribus ſeptimanis in tres ſeptimanas uper mineran 
in Pecco. Eſc. 16 Ed. 1. ut ſupra. This bergmeth os 
berghmote, eames from the, Saxon berg, i. e. mens, and 
mote, or gemete,, convertus ;, quaſt, the. court held upon an 
hill, for deciding pleas and- controverſies among the Der- 
byſhire miners; of which thus Mr. Mazlove, in his inge- 
nious treatiſe of their cuſtoms : 


—And ſute for oar muſt be in Berghmote court, 
9- : Thither for juftice miners muſt re/ort : 
1f they ſuch ſutes in other courts commence, 


4 Ph. &} T hey leſ+ their due oar-debt, for ſuch offence; 


3 Ed. .art, 


art, 16. \ And muſt pay coſts ; becauſe they did proceed 
Me rigs | Again} their cuſtom : Miners all take heed, 
3E.6.art. 20, No man may ſell his grove, that's in conteſt, 

| Till ſute le ended; after the arreſt 
3 & 4 Ph. & } The /t#ler*s grove is loft by ſuch offence, 
M. art. 26: {\ The buyer fined, for ſuch maintenance. 
16 Ed.1.c.2. And two great courts of berghmote ought to be 
3E.6.art.10. Jn every year upon the minery, ' 
To puniſh miners that tranſgreſs the law, 


3'& 4 Ph. & Y To curb offenders, aud to feep in awe * 
| Mar. art. ig, p Such as be cavers, or do rob men's coes ; 
30, & 33» Such as be pilferers, or do fleal men's (tows ; 


To order grovers, make them pay their part, 
Flog with their fellows, or their groves defert ; 
o fine ſuch miners, as men's groves abuſe, 
© And ſuch as orders to obſerve refuſe; 
3 & 4 Ph. & {| Orork their meers b-yond their length and ſtake; 
Mar, art. 3t. Or otherwiſe the mine/and rake ; | 
| Or jet their tows upon their neighbours ground, 
Againſt the cuſtom, or exceed the bound : 
Or purchaſers, that miners from their way 
To their waſh-troughs do cither flop or flay; 
Or dig or delve in any man's bing place; 
Or do his ſtows throw off, break, or deface ; 
To fine offenders, that do break the peace, 
3 & 4 Ph. & } Or fed man's blood, or any tumults raiſe; 
. Ma. art. 28. F Or weapons bear upon the mine or rake ; 
Or that poſſeſſion forcibly do 'take ; 
Or that difturb the court, the court may fine 
For their contempts (by cuftom of the mine) 3 
Hind likewiſe ſuch as diſpoſſeſſed be, 
And yet ſet Rows againſt authority ; 
Or o;en leave their ſhafts, or groves, or holes, 
By <vhich me+4 loſe their cattle, Jtheep, or ſoules» 
And to lay pains, that grievance be redreſt, 
To eaſe the burdens of poor men oppreſi« | 
To fevear berghmayſters, hat they faithfully 
Perform their duties on the minery ; 
And make arreſts, and eke impartially 


Tmp ſtarr cauſes for to try ; 


Ibid, art 4, 3+ 


26Ed, 1.c. 2, 


And ſee that right be done from time t0 time, 
Both to the lord, and farmers on the Wne 


Beria, Berra, Berit, Berry, Moſt of our gloſſographers | 


in the names of places, have confounded the wane 


'B E R 
-4.,-'2 with that of berry, 
cn of ancient towns. Whereas the true ſenſe of 
the word beria, Eng. beriey is a flat wide campaign, as 
bref in his Gloſſary, under the word Beria, and in | his 
notes on/the Liſe of St. Ler9is, p. 89. where he obſerves, 
that Berta Sant Edmundi, mentioned by Mat. Paris, 
h, ann. 1174 15 not to be taken for the-town, but for 
the adjoining plain. To theſe and other his remarks on 
that word, may be added, that many flat and wide 
_— Beries. and: Berie fields. So the ſpacious mead 
between Oxford and [/fley, was in the- reign of King 
fthelftan called Bery. B. Twine, MS. cap. 2. page 253. 
As now the large(t-paſture-ground ' in DBrarendon, (in the 
county of Bucks, is known by the name of Bery-field. 
And ſuch indeed were the Berze meadows, which though 
Sir Henry Spelman interprets to be the Demeſne meadows, 
or Manor meadows, yet were they truly any flat on 
meadows, that lay adjoining to any vill or firm : The 
fame. with berras, in that plea ' between the biſhop and 
prior of Carlifle, 18 E. 1. Et quod rex in forefla ſua 
predifta, (ſcil. de Inglewood) poteft villas  edificare, eccle- 
conflruere, berras afJartare, & ecclefias'illas cum decimis 
terrarum illarum ' pro voluntate ſua cuicunque voluerit con- 
ferre; where berrai aſſartare, muſt be to affart or plough 
up the plain open heaths, or downs. - Hence the termi- 
nation of many places, ſituate in a more open campaign z 
as Mixberie, Cornberie, &c. Cowell, ed't. 1727. 
Zerkſhite, *See Atrebatii. | 
VBernagium. See Bzenagium. | | 
Bernet, ([ncendium, from the Sax. byrnan, to burn) 
Is one of thoſe crimes, which by Henry the firſt's laws, 
cap. 13. emendari non poſſunt : it Ggnifies domus combuſtto, 
according to MS. Bil. Cotton. tit. Vitellius.  c, g. ſome- 
times it ſignifies any capital offence. Leges Canuti apud 
Brompt. c..90. Leg. A. c. 12. 47. FA | 
Verocſire, in Domeſday, is uſed for Berkſhire, 
Verquaria, See Berbicaria and Bercaria. 


Vrrquarii and Bercarii, Shepherds, Domeſday. See 


Dercaria, | 1 

Berra, A plain open heath, Berras afſartare, to grub 
vp ſuch barren heath, Pet. in Parl. 18 Ed. 2. See 
Beria. 

Berrithatch, In the cou-t-rolls of the manor of Cha- 
ton, in com. Somerſ.. 1s uſed for litter for horſes. | 
- Secrumch, Habet rav Edwardus unum manerium Der- 
bie nominatum cum ſex Berruuich. See Berwica. 

*ecſa, Fr. bers, a limit, compaſs, or bound. —— 
Pofluram duorum taurorum per totam Berſam in fore/la 
. nofira de Chipenham., Mon. Angl. tom. 2. fol. 210. a. 
A park-pale. ; 

Berſare, 'T'o ſhootz Germ. Berſen. — Berſare mm Fg 
reſla mea ad tres arcus, Carta. Ran. Com. Ceſtr, An. 
1218, 7. e. to hunt or ſhoot with three arrows in my 
Toreſt. Berſarii were properly thoſe that hunted the wolt 
from the Sax berf,, a wolF. | 

Serſatrir, (from the Fr. Bercer, to rock,»a rocker. 
Rex—Sciatis quod pro bono ſervitio, quod dilefta nobis Ma- 


tilda de Plumton, berſatrix Edwardi comitis Ceſtriz, filir 


reftri cariſſimi, eidem filio noſtro impendit, conceſſimus etdem 
Matildzz decem Marcas percipiend, fingulis anuis ad ſeac- 
carium noftrum, &c. Pat. 10 Edw. 3. pag. I. m. 39. 

Berſeiet, (Berſeleta, a hound. —Ad berſandum, in fo- 
reſia cum novem arcubus, & ſex berſeletis, Cart. Rog. de 

uincy. 

Dcrion, _ ( Bertona, from the Sax. bere, horreum, & 
ton, villa) Is that part of a. country farm, where the 
| barns and other inferior offices: ſtand, and wherein the 
cattle are foddered, and other buſineſs is managed. £E/? 
area in averſa parte adium ruralium primariarum, in qua 


borrea, flabula & wvilioris «fficii edificia fita ſunt in qua 


foventur d»meflica animalia & negotiationes ruflice peragun- | 


thr. — Rex Theſaurario & Bay ombus ſuis de fſeacearts, falu- 
tem. YQuia volumus quad caſtrum n:ſirum Glouceſtriz, nec 
nin & Tina 65 bertona Glouc. corperi dis comitatus noftri 
Glouc, ameBantur, &c. Clauſ..22. Ed. 1. m. 17. It comes 
from the Saxon bere, which ſignifies barley, and from 


ence comes bern, a barn, 7. e. a barn-floor ; erny a]. 


and borough, as if the ap- | 


ſufficient authorities is proved by the learned Du | 


and other .open grounds, are ſtill called by the | 
town or--manor ; often found in Domeſday z from the 


_ | 
place. for barley; and bere-flor, a barn-floor and ſo 
barton, which ſignifies a farm ;' and is always diftin& 
from a manor. © Cotwel, edit. 1727. 23668 | | 
; © 'Bertonarii. Cum bertona terris & tenementis 


- 
Ls 


her | 


| tonarii modo tenent ad voluntatem. Charta' Johannis epiſc. 


Exon." dat. 24 Dec. anno 1337, | Doubtleſs theſe were 
ſuch as we now call farmers," or tenants of bertons, huſ- 
bandmen, that held it at the will of the lord. In Devon- 
ſhire they call a great farm or manſion, a berton; a ſmall 
farm, hw og Cowel, edit. 1927. & BE, 

Berwica, A hamlet, or village appurtenant to ſome 
Sax, berewica, a corn-fakm : Manerium minus ad majus 
pertinens ; non in gremio manerii, ſed wel in confinio, vel 
drgunetius interdum yo” et. Spelman. So in the dona- 
tion of ' Edward the Confeſſor, Tothill- is call:d, the ber- 
wick of W:/tminfler, Cam. Brit. fol. 816. 

Berwick upon Tweed, ' Stat, 22 Edw. 4. cap. 8. ſe. 1. 
No merchandize ſhall be ſhipped in any creek. or other 
place betwixt Tinmouth 'and Berwick, but only in the 
port or haven of Berwick : and no» perſons, ſaving the 
burgefſes and freemen of ' Berwick, ſhall cauſe any falmon 
ro be ſold, which ſhall be taken in- the water of the 
Tweed. And if any perſon offend contrary to the ſaid 
ordinances, -the ſame perſon ſhall fotfeit all the ſaid mer. 
chandize. And it ſhall be lawful to any of the King's 
ſubjeCts, to ſeize all ſuch merchandize ſo forfeited, con- 
taining the ſum of the value of the ſaid goods; the:Kin 
to have one, half of all ſuch merchandize forfeited, = 
money recovered , and the perſon which: ſhall ſeize an 
purſue in form aforeſaid, to have the other half. | 

Set. 2. The merchants and freemen of the faid 
town, may of the goes of the King, have to farm all 
waters royal, and fiſhing places, within ' the: ſaid town 


of Berwick, and ſeigniory of the ſame, paying for the 


ſame as much as any other perſon will do:+ And the 
ſame merchants and freemen may from henceforth. en- 
joy to them, their heirs and ſucceſſors for ever, all liber- 
ties and cuſtoms, which at any time before pertaineth to 
the faid town. And they may/ ſhip all goods and mer- 
chanidizes there, and carry them to what place they will, 
and there diſcharge, and recharge with corn or any other 
victual or merchandizes, and bring the ſame to Berwick 
for viQtualling thereof. © 

Sect. 3. This at ſhall not be prejudicial to the biſhop 
of Durham in any thing belonging to him. ; 

Stat. 1 Fac. cap. 28. An a& for confirmation of the 
King's letters patent, dated at Hefimin/ter, the 3oth of 
April, anno 2 Vs granted” to the *mayor, bailiffs, and 
burgefſes of the borough of . Berwick. upon Tweed, and 
their ſucceſſors ; and of the franchiſes, privileges and 
cuſtoms of the ſaid borough. - "LG PE 

By fiat. 20 Geo. 2. c 42: ſeft. 3. Wales and Berwick 
upon Tweed ſhall be included in aQts of parliament, 
wherein the kingdom of England ſhall be mentioned. 

Bery or Bury, The vill or ſeat of a nobleman, a 
dwelling houſe, a manſion, or court, a chief farm ; from 
the Sax. be:zrg, which fignihes a hill or caſtle ; for here- 
tofore their ſeats were caſtles ſituate on hills, of which 
we have ſtill ſome remains. The chief houſe of a manor, 
or the lord's ſeat, is {till ſo called in ſome parts of England; 
 as.in Herefordſhire there are the beries of Stockton, Luton, 
Hope, &c. anciently uſed alſo for. a ſanQtuary. Cuywelly- 
edit. 1727. | ER IT ne | 

%i#.le, Proauus, (from the Fr. bis- ayeul, great grand- 
father) In the Common Law ſignifies a writ, that. lieth 
where the great grandfather was ſeiſed in his demeſne as 
of ſee, of any Jands or tenements in fee fimple, the day 
that he died ; and after his death, a ſtranger abateth or 
entereth the ſame day upon .him, and keepeth out his 
heir, &c. the form and uſe of this writ is more at large 
to be read in F. N. B. fol. 221. Cowell, See Coſenage. 

Beſca, A ſpade or ſhovel; derived from the French 
becher, fodere, to dig. Hence perhaps una beſcata terre 
incluſa, Mon. Ang. p. 2. fol. 642, may ſignify a piece of 
land, uſually turned up with a ſhovel or ſpade, as gar- 
deners uſe to fit their grounds, to ſow - and plant in, 


«3 


Cowell, edit. 1727» yo 


7 | 
| Beftials, 


B. I G 

Veſtials, Cometh of the French betail, which. is pecus, 
beaſts of any fort, In ſtat. 4 Ed. 3. cap. 3 it is. written 
be/layle, and taken to denote all kinds of cattle, purveyed 
for the King's proviſion. - It is alſo mentioned to ſignify 
all kinds of catile, in 12 C,.2. c«.4+ Cowell, edit. W-r 

Beraches, Laymen uſing glebe lands. Et Hiber- 
nicos fic admiſſes ad legem predittam more Anglicorum per- 
trattari mandamus jure nofiro & aliorum dominorum in bonis 
& catallis nativorum, gui vulgariter in illis partibus betaches 
nominantur. Parl. 14 Ed. 2 p. 2. m.21. _- 

Beverches, Bed-works, or cuſtomary ſervices done 
at the bidding of the lord by his inferior tenants Inter 
fervitia cuſtumaria tenentium in Blebury, de dominia abbatis 
& conventus Rading——predifus abbas habebit de eis duas 
precarias carrucarum fer annumy que veantur beverches, 
& cum qualibe! carruca duos homines gualibet die ad prandium 
abbatis. Cartular. Rading. MS. fol. 223. | 


Beverip 2eck, how cleanſed and deepened. 13 Ges. 1. | 


C 4+ | 
Bever wool, To what duties liable, ſee ftat. 2 Wl. 
& Me ſeſſ: 2. c. 4. ſeft. 38 

Pewdien, Made part of FYorcyfterfoire by ſtat, 34 & 
35 Hen. 8. c. 26. ſe#t. 116. | 

Bible, tranſlated into the Welſh tongue. 5 El. c 28. 

Eidale, or bidall, Is the invitation of frieads: to drink 
at fome poor man's houſe, who thereby: hopes to receive 
ſome afſfiſtant benevolence from the gueſts for his relief ; 
Rill in uſe in the Weſt of England, and falſly written by 
fome bildale, and mentioned 26 Hen. 8. c. 6. The ſame 
is uſed alſo in the county palatine of Che/ter by ſome per- 
ſons of quality, towards the relief of their own or neigh- 
bours poor tenants. 'Cowell, edit. 19279. 

1 tdding of the beads, Was a charge or warning that 
the pariſh prieſt gave to his pariſhioners at certain ſpecial 
times, to ſay ſome particular prayers, or do other aCts of 
devotion, in behalf of ſome deceafed friend's ſoul; in 
imitation of which, the miniſters of the church of England 
are commanded by the canons, on the Sunday precedent, 
to give notice of or bid the feſtivals in the following week, 
that the pariſhioners may the bettes obſerve them ; this is 
mentioned 27 Hen. 8. c. 26. we may eaſily find bidding 
in the Sax. words bidden, to pray or deſire, and bead, a 

er, Cowell, edit. 1727+ 

Bidentes, 'Two yearlings 3 Tags or ſheep of the ſe- 
cond year. —#//ill. Longeſpe, A. D. 1234. granted to 
the prior and canons of Burceſter, —Paſturam ad guinqua- 


ginta bidentes, cum dominias bidentibus meis ibidem paſ- | 


cendis, Paroch. Antiq. p. 216. 'The wool of theſe 
ſheep being the firſt ſheering, was ſometime claimed as a 
heriot to the King, on the death of an abbot. Cowell, 
edit. 1927+ 

Bidripe, ( B:dripa.) See Bederepe. 

Biduana, A fa 4s fo the ſpace of two days. It i 
mentioned in Matt. Het. p. x35. and in Flor, of Wor- 
cefter, p. 631. Biduanas faciant omnes epiſcopi & monachi, 


Co 
Eiga, (Bigata) Properly a cart with two wheels, and 
not, as ſome have offered, a chariot drawn with coupled 
horſes ; theſe words have it ſufficiently, Er quod eant cum 
bigis & carris cum ceteris phaleris, &c. ſuper. tenementum 
ſuum, &c. Mon. Angl. f. 256. b. 'This biga, or cart 
with two wheels, was drawn ſometimes with one horſe, 
a more expreſs refutation of the above mentioned con- 
 jeQture. 
pingdon com. Derb. unam bigam cum unico equo ſemel in die 
in boſco ſuo de Tickenhall errantem, ad focale ad uſus ſuos 
proprios portandum. Mon. Angl. tom. 2. pag. 280. 
igamus, Is any perſon that hath at ſeveral times myr- 
ried two or more wives, ſucceffively after each other's 
death, or a widow ; as appears by the ſtatutes 18 EX. 3. 
c. 2. 1 Ed. 6. c. 12. 2 part. Co.2 Infl. fol. 273. 
WBigamy, { B:igamia) Signifies a double marriage, and 
is uſed in Common law, for an impediment to be a clerk, 
by reaſon he hath. been twice married, 4 Ed. 1.c. 5 
which ſeems to be grounded upon the words of St. Paul 
to Timothy, Epiſt. 1. c. 5. verl. 2. Oportet ergo epiſcopum 
irreprehen/ibilem eſſe, & unius uxoris virum. | he canoniſts 
: have founded their doctrine upon this,, that he that hath 
been twice married may not be a clerk : and him who 


4 


King Hen. 3. confirmed to the priory of Re- | 
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| hath married a widow they reckon to have been twit 
; married ; ſo that they do nat only exclude ſuch from 
| holy orders, but alſo deny them all privileges that belon 
to clerks. But this law is aboliſhed by ſtat. 1. £4,6. ;. % 
and fee ſtat, 18 Eliz. cap 7. The ſtat. called the flaw, 
de bigamis, is the 4 E4. 1. c. 5. and the tat. x Fac, 1 
c. It. call it bigamy, qyhere a perſon marries a ſecond 
wife, the firſt being Fn which is felony; but this is 
properly polygamy, and not bigamy, which lalt is not where 
a perſon hath two wives together, but where he bath two 
| wives one after another. 2. Inft. 273. _ 

| Matrimonial cauſes are properly cognizable in the ſpi- 
| onwal courts, and offences againſt the rights of marriages 
puniſhable by the eccleſiaſtical law ; but this offence of 
 b1gamy, or marrying a ſecond wife, the firſt being alive 
1s made felony by ſtatute, but the offender is not ouſted 
the benefit of his clergy. | 

_ By the ſtat. x1 Jac. 1. c. 11. it is enafted, © That ic 
any perſon or perſons within his Majeſty's dominions of 
| England and Wales, being married, do marry any perſon 
or perſons, the former huſband or wife being alive, that 
| then every perſon or perſons ſo offending, ſhall ſuffer 
death as in caſes of felony ; and the party and parties {9 
offending ſhall receive ſuch and like proceeding, trial, and 
execution in ſuch county where ſuch perſon. or perſons 
; ſhall be apprehended, as if the offence had been com- 
mitted in ſuch county where ſuch perſon or perſons ſhall 
be taken or apprehended : but it is provided, that nothing 
in this ſtatute contained ſhall extend to any perſon or 
perſons whoſe huſband or wife fhall be continually remain- 
ing beyond the ſeas by the ſpace of ſeven years together, 
| or whoſe huſband or wife ſhall abſent him or herſelf the 
one from the other by the ſpace of ſeven years together, 
in any parts within his Majeſty's dominions, the one of 
them not knowing the other to be living within that time, 
' Alſo it 15 provided, that the ſaid ſtatute ſhall not extend to 
any perſon or perſons, who ſhall be at the time of ſuck 
, marriage divorced by a ſentence in the eccleſiaſtical court 
declarcd to be void and of no effe&t ; nor to any perſon 
'or perſons, for or by reaſon of any former marriage had 
or made within age of conſent. A!fo it is provided, that no 
attainder for this offence ſhall make or work any cor- 
ruption of blood, loſs of dower, or dilinherifon of heir 
or heirs.” 


As if the offence had been committed in ſuch county] It is 
agreed, that if the firſt marriage were beyond ſea, and 
the latter in Engiand, the party may be indiCted here; | 
but if the firſt. were in England, and the latter beyond 
ſea, it is ſaid that the party cannot be indiCted, becauſe 
the ſecond marriage, which made the offence, was not | 
within any county here. 1 Sid. 171. MKely. 8. But 
1. Hawk, P. C. 1:1. holds, that the party may in thelalt 
_ be indiCted, and relies on the expreſs words of the 

ute. 


At the time of ſuch marriage divorced] Divorces a mers 
E& thoro cauſa adulterii and ſevitie are within the excep- 
tion in the ſtatute, though the word /eparamus, and not 
divortiamus, be made uſe of in the ſentence ; for the 
ſtatute heing penal, ſhall be conſtrued favourably ; and 
ſuch ſeparations are taken for divorces in common under- 
ſtanding. x Hawk. P.C. 111. 3 Inſt. 89. H.P.C 
122. Kel. 27. Cro. Car. 461. ©, 


Made within age of conſent] If one, of the parties oniy 
were under the age of conſent at the time of ſuch mar- 
riage, the exception extends as well to the party above 
the age of conſent, as to the other ; becauſe the power of 
diſagreeing was equal on both ſides. 


Zigg, What premium to be allowed on its exportation: 
5 Ann. c. 9. ſe. 10, | p 

Bigot, Is a compound of ſeveral old Engi/ ve” Sy 
and ſignifies an obſtinate perſon, or one who is wedded 10 
his own opinion. R2/ls, the firſt duke of Nor mandy, \&- 
fuſed to kiſs the King's foot, unleſs he held it out to him 
for that purpoſe ; it being a ceremony uſed in m_ 
ſubjeftion for that dukedom, with: which the King at (1 : 
time inveſted him : thoſe who were preſent taking no" 


"—_ 


—_ 


— 


|of the duke's refuſal adviſed him to comply With, ty 
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King's deſire, to which he anſwered them, Ne /e Bigot, 
n which he was in derifion called Brget ; and the Nor- 
mans are {till ſo called. Cowell, edit. 1927. 

Bilagines. See By-Laws. 

Bilanciis dfferendis, Is a writ direCed to a corporation, 
for the carrying of weights to ſuch a haven, there to 
weigh the wools that ſuch a man is licenſed to tranſport. 
Reg. Orig. fol. 270. @. : ; 

Ril.inguis, In general is a man of a double tongue ; 
but in a legal ſenſe, is uſed for a jury that paſleth in any 
caſe between an Engliſhman and an alien, whereof part 
ought to be Engliſhmen and part ſtrangers. 28 Ed. 3. 
c 13 This we call vulgarly a party-jury ; but in proper 
language, it is a jury de medietate lingua. See JNedietas 
119ua” » 

ol (Billa) 1s diverſly uſed; in law proceedings, it 
*« a declaration in writing, expreſſing either the wrong 
the complainant bath ſuffered by the party complained of, 
or elſe ſome offences committed againſt the law or ſtatutes 
of the realm : and this bi/l is ſometimes addrefled to the 
Lord Chancellor of England, eſpecially for unconſcionahle 
wrongs done to the complainant ; and ſometimes to others 
having juriſdiction, according as the law direCts. It con- 
tains the fat complained of, the damage thereby ſuſtained, 
and petition of proceſs againſt the defendant for redreſs ; 
and it is made uſe of as we!l in criminal as civil matters. 
In criminal caſes, when a grand jury upon a preſentment 
or indictment find the ſame to be true, they indorſe on it 
billa vera ; and thereupon the offender is faid to ſtand in- 
difted of the crime, and is bound to make anſwer unto 
it; and if the crime touch the life of the perſon indifted, 
it is then referred to the jury of life and death, viz. the 
petty jury, by whom if he be found guilty, then he ſhall 
ſtand convicted of the crime, and is by the judge con: 
d:mned to death. Termes de la Ley, 86. 31n/l. 30. See 
title Jgnacamus and Jndigment, BITTEN 3 4 


Bill is alſo a common engagement for money given by 
one man to another; and is ſometimes with a pe- 
nalty, called penal Bill, and ſometimes without a penalty, 
thouzh the latter is moſt frequently uſed. By a 4:// we 
ordinarily underftand a fingle bond, without a condi- 
tion; and it was formerly all one with an obligation, 
fave only its being called a bill when in Engliſh, and an 
obligation when in Latin, We/t Symbzl. I:b. 2. ſett. 140. 
A bil/has been defined to be a writing, wherein one man 
1s bound to another, to pay a ſum of money on a day 
that is future, or preſently on demand, according to the 
agreement of the parties at the time it 1s entered into, 
and” the dealings between them: and it 1s divided into 
ſeveral ſorts, as bil/ that is ſingle, a bill that is penal, &c. 
Where there is a b7/] of 1001. to be paid on demand, it 
8 a duty preſently, and there needs no aCtual demand, 
Cri. Elrz, 548. And a fingle obligation or bi/t, upon 
the ſcaling and delivery, is debitum in preſenti, though /ol- 
vndum in futuro, On a collateral promiſe to pay money 
on demand, there muſt be a ſpecial demand ; but between 
the parties it is a debt, and ſaid to be ſufficiently de. 
manded by the aCtion : it is otherwiſe where the money 
15 to be paid to a third perſon; or where there is a pe- 
nalty, 3 Keb. 176, If a perſon acknowledge himſelf 
by bill obligatory to be indebted to another in the ſum of 
$0. and by the ſame bill bind him and his heirs in 100 /. 
and fays not to whom he is bound, it ſhall be intended 
he is bound to the perſon to whom the bill is made. Ro. 
fir. 148. A bill obligatory written in a book, with 
the party's hand and ſeal to it, is good. Cro. Eliz. 613. 
And if a man makes a bil/ thus: 1 do owe and promiſe ts 
pey to A,B. 5ol. Bic. for payment thereof, I bind myſelf 
to CD. &:. another perſon ; it is good by the words 
0 the firſt part, and the words obligatory to another per- 
ſon are void. A man ſays by his deed : Memorancum, 
That I A. B, have received of C. D. the ſum of 201. 
_ [ promiſe to pay to E.F. In witneſs whereof I have 
© to ſet my ſeal, &c, Or if.the bill be, 1 /hall pay to 
Ge In witneſs, &c. and be ſealed: or if it runs as 
ollows, 1 owe to C. D. 201: to be paid at, &c. or, 1 had 
7 ©. D. 201. to te paid him again: or, 1 A. Bi do bind 
WE to C, D. that he ſhall: receive 201. &c, All theſe 
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are ſaid to be obligatory: 2 Rel. 146. 22 E. 4; 6.4 
See title Svigations, F , PN IY 


Form of a ſingle bill for money. 


KNOW all men by theſe preſents, That I A. B. of 
Sc, do owe and am indebted to C. D. of; Ge. the 
ſum of fifty pounds of lawful money of Great-Britain, which 
{ promiſe to pay unto the ſaid C. D. his executors, admini- 
firators or aſſigns, at and upon the firſt day of Oftober 
next enſuing the gate of theſe preſents. In witneſs whe ef 
1 have hereunto ſet my hand*and ſeal the — day of —— 
in the year of our lord 1781. ; 


A penal bill for money. 


KNOW all men by theſe preſents, that I A. B. of; 
Sc. do owe unto C. D. of, &c. the ſum of one hundred 
pounds of lawful money of Great-Britain, to be paid unta 
the ſaid C. D. his executors, adminiſtrators, «x aſſigns, on, 
Sc. next enſuing the date hereof ; for which payment well 
and truly to be made, I bind myſelf, my heirs, executors, 
and adminiſtrators, to the ſaid C. D. his executors, admini- 
firaters, and aſſigns, in two hundred pounds of like Liwful 
money firmly, by theſe preſents, In witneſs, &c. 


Bill of Erception. See Exception. 

Bil of Exchange, Is a piece of paper commonly long 
and narrow,” on which is wrote a ſhort order, given by a 
banker, merchant, trader, or other perſon, for paying to 
{uch a perſon, or to his order, or alſo, in ſome countries, 
to the bearer in a diſtant place, a ſum of money equi- 
lent to that which ſuch”a banker, merchant, or other 
trader has received in his dwelling place. Di. Tr. and 
Com. 253. Savary's Dift. tit. Lettre de Change. 

'The commerce of changing money for money, is car- 
ried on two ways. ' The firſt is, by Fon megy 4 ſpecies 
of money ſor others of the ſame value; ſuch as pieces of 
Glver for gold, and the coin of one country for that of 
another. 'The ſecond is, where one gives money to a 
banker, or other perſon, in one place, that he may remit 
it to another place; whether it be within or without the 
kingdom. And it is only this ſecond kind of commerce 
that we ſhall treat of here. - 'This commerce of remitting 
money from one place to another, 1s: carried on by the 
means of bills of exchange: and in order to the right 
underfianding of the nature and. rules of this matter, 
we muſt conſider in this commerce the ſeveral perſons 
concerned in it, and what paſles with regard to every one 
of them, | 

There are commonly ir the commerce of bills of ex- 
change, three perſons concerned, whom we ovght to 
diſtinguiſh. There is he who wants to have his money 
remitted from one place to another ; then he who receives 
it, as the banker or drawer does, who undertakes to re- 
mit the money ; and thirdly, there 1s the perſon who de- 
ivers the money in the place to which it is to be re- 
mited, ſuch as the banker or drawer's correſpondent. 
And there is often a fourth perſon concerned, v:z, he to 
whom the perſon who paid in the money ſends his order 
to receive it: and this fourth perſon may likewiſe transfer 
his right to others, to whom he gives his order. It may 
alſo happen that there' are only two perſons concerned, 
he who gives the 'money, and he who receives -it in one 
place and delivers it back in another pſace, to the ſame 
perſon who gave it to him on that condition. We muſt 
in the next place conſider the different covenants that paſs 
between thoſe perſons. | 

The covenant which paſſes, between the perſon who. 
gives the money, and him who undertakes to remit it to 
another place, hath in it ſome particular charafters which 
diſtinguiſh it' from all other kinds of covenants that may 
ſeem to have ſome reſemblance with it. It is not a fale; 
for no body ſells or buys in it : and in the contract of 
ſale there is a ſeller, who gives ſomething elſe than money, 
as there is a buyer who gives nothing but money. It is 
not an exchange ; for thoſe who barter for exchange in 
any thing, give ſomething different from what they res | 
ceive 3 and each party takes for his own uſe a thing _—_ 
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ke ſtands in need of, and gives away another thing which 
e can ſpare; but in the commerce of bills of, exchange, 
he who gives bis money takes nothing in counterchange, 
and does not give one thing that he may receive another 
of a different kind ; fince he who received the money may 
reſtore the ſame individual ſpecies which he received, 
It is not a depo/itum ; for he who has received the money 
temains anſweranle for it, although it ſhould be loſt by any 
unforeſeen accident, It is not a loan ; becauſe he who 
feceives the money does not borrow it. It would be a 
letting and hiring, if he who receives the money did 
nothing elſe but barely carry it to the place whither it 
ought to be remitted, having a certain allowance tor car- 
fying it, as is utual for meſſengers, carriers, and maſters of 
ftage coaches to do, who take the charge of a bag of money, 
to carry it from one place to another, without anſwering 
for accidents z—but when he who receives the money en- 
gages himſelf by a bill of exchange to remit it to another 
place ; the money remains in his hands, at his peril, and 
rs no longer the money of the perſon who gave it. Thus, 
It is not a letting and hiring ; and conſequently, it 1s a 
covenaur, different from all the others ; which conſiſts in 
the commerce of tranſmitting money belonging to a per- 
fon; from one place to another : and which is diſtinguithed 
from all thele other kinds of covenants, by the characters 
which we have juit now remarked. | 

'The covenant that paſſes between the perſon who has 
received the money, whether banker or other perſon, and 
him to whom he gives order to pay it in another place, 
is a partnerſhip, if they are partners and correſpondents 
with' one another : or it is a procuration or commiſſion, 
the correſpondent be only the factor or agent of the per- 
fon who has received the money. 

1 he covenant between the perſon who has paid the 
money, and him to whom he gives his order to receive it, 
is either an aſſignment, if he ſubſtitutes him in his place, 
and transfers his right to him; or it is a procuration, if 
he gives him barely the power to receive the money for 
his uſe. 

There is laſtly another covenant which pafſes between 
him who paid down the money, and the perſon who 1s 
ordered to anſwer the bill of exchange, when he accepts 
the bill. And this covenant is the fame with that which 
paſſed between him who paid in the money, and him who 
received :t; for it only adds an obligation of him who 
accepts the bill, to that of the perſon who drew it; and 
it obliges the perſon who accepts the bill to pay it on the 
day, and in the place ſpecifted in the bill. Domat, vol. 1, 
P- 231. _, 


T. What ſhall be deemed a good bill of exchange ; the ferm 
of it, and the words neceſſary to be uſed therein. 


2. Of foragn and inland bills, 
3. Of the acceptance ; and what ſhall be deemed a good 


acceptance. 
4. Of the proteſt, and indorſement, 
5. Of ſuing the drawer, indorſer, and acceptor, 


6. Of the aftion and remedy on a bill of exchange ; and 
the manner of declaring and pleading thereon, p 


7. Of bills bt, forged and ſtolen, 


8. Of the evidence neceſſary to ſupport the attion on a bill 
of exchange, and the damages recovered for non-payment 


thereof. 


1. What ſhall be deemed a good bill of exchange ; the form 
of it, and the words neceſſary to be uſed therein, 

As the cuſtom of merchants hath eſtabliſhed theſe bills 
and notes, ſo hath it preſcribed their form, and required 
that the ſame ſhould be in writing, and drawn by the 
party, or thole having legal authority from him ; and 
fuch drawing raiſes a contraCt to pay the ſame without 
any expreſs promiſe. 3 New M6. 606. Carth, 510. 
Salk, 128. Starky v. Cheeſman, | 

As to the form of the bill, it is ſaid, that the ſame 
ftriftneſs and nicety are not required in penning of bills 
eurrent between merchant and merchant, as in deeds, 
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wills, &c; On the other had it may happen, that 2 
writing may have the form of a bill of exchange, and " 
be otherwiſe. 3 New Ab. bob. Luces 287, T 

As if A draw a bill in this form ; Sir, proy poy t H, 
1945). upon demand, out of the money belonging fo the pri. 
Prietors of the Devonſhire mines, being part of the wnſyhr. 
ation- money for the purchaſe of tht manor of Weſt-Buckland; 
This is no ſuch bill of exchange as will intitle FX. to ko 
aCtion againſt the drawer on the euſtom of merchants: * 
for it is only a direCtion or appointment io the caſhier « 
pay the money, and that ont of a particular fund, ang 
doth not anſwer the neceſſity of trade, not being a ne. 
gotiable note, nor indorſable over ; and charging the 
drawer on ſuch a note, would be liable to this farther in. 
conveniency, that hereby every one who gives his ſteward 
an order or authority-to pay money, might be charged tor 
non-payment. Stran. 591l, 3 Geo. Is Fenney v, Hel, 
L. Raym. i361. 

So where a bill drawn by an officer upon his agent, re. 
quiring him to pay ſo much out of his grawing jub/ ſienc, 
was held no bill of exchange, nor the drawer liabic, though 
he accepted ſuch bill ; for it concerns ficither trade nor 
credit, but is to be paid out of the growing ſubſiſtence f 
the drawer; fo that if the party die, or the fund be taken 
away, the payment is to ceaſe and determine. And it 
would be of dangerous conſequence to make thoſe orcery 
which a man gives to his ſteward or bailiff, no way cun- 
cerning trade, to be bills of exchange. L. Raym, 1391, 
1 Geo. 1. Focelyn v. Laſerre. 

In aCtion upon the caſe up:n ſeveral promiſes, the plain- 
tiff, in his firſt count, declared, that one Thomas Regere, 
8th of Augu/?, 1728, &c. according to the cuſtom of 
merchants, his certain bill of exchange, with his own 
hand and in the name of the ſaid Thomas ſubſcribed, did 
make, dated the ſame day and year, and directed the ſaid 
bill of exchange to the ſaid Rogers, and thereby requeſt.d 
the ſaid Rogers to pay the faid Henry, or his order, 
14 1. 3s. out of the fifth payment, when it ſhuuld become 
due, and it ſhould be allowed by the faid Thomas, which 
was afterwards accepted by the d<fendant ; ratione quirm 
premsſſorum, the detendant became liable to pay the #14 
14 1. 35. to the plaintiff Henry, and fo being liable, pio- 
miſed to pay, &c. Then there were other counts in tie 
declaration, to which counts the defendant pleaded nn 
aſſumpfit, &c. and as to this count the defendant demurred, 
And it was inſiſted upon by Mr, Parker for the defendant, 
that this ation was not maintainable upon this bill as a 
bill of exchange, according to reſolutions in-the cale of 
Focelyn v. fares: and Fenney v. Herle (the two fore» 
going caſes.) And of that opinion was the court, and 
gave judgment for the defendant. Ld. Raym. 1563 
3 Geo. 2. Heydack v, Lynch. 

Error of a judgment in C. B. wherein the plaintiff 
declares, that A. B. drew a bill of exchange, dated the 
25th of May, whereby he requeſted the det.ndant, one 
month after date, to pay the plaintiff, or order, 9/ 10s 4 
my quarterly half-pay, to be due from the 24th of Ju 
to the 27th of September next by advance; and the 
aCtion is againſt the defendant upon his acceptance. le 
was objected, that this was no bill of exchange ; it 1s 
not to pay in all events, but is left to the pleaſure of th6 
perfon on whom it is drawn, either to adyance the rmonef 
or not: and it was compared to the caſe of Jocelyn V+ 
Laſerre (the laſt but one), which was to pay out of his 
growing ſubſiſtence z and to the caſe of Fenney v. Herie (the 
laſt but two), which was payable out of a particular fund, 
and in both caſes held to be as no bill of exchange 
per curiam, The quarterly half-pay is a certain fund» 
which the growing ſubliltence was not: the mention 
the half-pay is only by way of direQion how be ſhall re- 
imburle himſelf, but the money is itil! to be advanced 0 
the credit of the perſon. The reaſon it was held no Þ 
of exchange in Fenney v. Herle, was, becauſe it was 09 
more than a private order to a man's ſervant. Judgment 
affirmed. Stran. 762. 13 Geo. 1. Macdeed V- Snee & of 
L. Raym. 1481, 

The plaintiff declared upon the cuftom of merchants 
againſt the defendants, as acceptors of a bill of cxehang& 


and the inſtrument run in theſe words: | | 
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Mfrs. Gilly, and Go. | 
 Pjay pay Mr. Richard Banbury, one month after date, 


hundred pounds 
: vg Edward Champion, and this order 


ſufficient diſcharge for the ſame. 


on- account of freight of the Veale 
ſhall be your 


]. Gibſon. 


fccepted for Leſſet and Gilly, at Leghorn, to pay as 
rmutted from thence at uſance, 


March 18, 1748. f H. Gilly. 


And two objeCtions were made by the defendants: 1ſt; 
That this was not a bill of exchange, for it is not pay- 
able to order, ſo as to be negotiable: it is not to be for 
value received: and it is only an order upon a particular 
fund, like the caſe of Fenney v. Herle ; and ſeveral mer- 
chants proved, that they did not look upon it to be a bill 
of exchange, and others were of a contrary opinion. 

The Chief Juſtice ruled it to be a bill of exchange. He 
ſaid, it was not in the power of the parties to make what 
form they pleaſe paſs for ſuch a bill ; it ought to be 

eeable to the Lex Mercatoria, The privilege ariſes 

the convenience to trade, which is not conſulted in 
this caſe; and he thought it bad upon the objeQion of 
the fund out of which it was to be paid: however, being 
a mercantile tranſaCtion, he left it to the ſpecial jury of 
merchants ; who found it to be no bill of exchange, on 
the objeCtion for want of value recerved. 

1 he ſecond objeQtion was, that the plaintiff (ſuppoſing 
it a bill of exchange) had not ſhewn there was any 
remittance to the defendants ; and that this was not an 
abſolute acceptance, but only conditional z and fo the 
Chief Juſtice declared he underſtood it, and left it to the 
jury ; but they finding for the defendants upon the firſt 
point, gave no opinion as to this. Stran. 1211. 17 Geo. 
2 Banbury v. Liſſet and Git. 

In cate for money had and received to the plaintiff's 
uſe, the defendant pleaded non aſſumpſit, and gave notice 
to ſet off the following bill of exchange, direCted to F. S. 
Sir, at fix weeks aficr date pay to Beiijamin Wheatly, Efg. 
or order, eight guineas, for your humble ſervant, John Pierce. 
London, Auguſt 23, 1736. At the trial it was ob- 
jeQed, and agreed to by the court, fir/?, That this was 
not a bill of exchange within the cuſtom of merchants, 
nor could be taken advantage of as ſuch, either by way 
of ſet-off, or by any aCEtion brought upon it ; nor would 
it be any ſort of evidence of money lent, there being no 
conſideration, either appearing on the note, or offered to be 
proved ; and it is nothing more than a bare power or au- 
thority to receive ſo much to the plaintiff's uſe. Secondly, 
That if it had amounted to a bill of exchange, yet the 
laches of the defendant, in not demanding the money, and 
giving notice in caſe of non- payment for ſo long a time, 
would eff-Etually diſcharge the plaintiff; and accordingly 
the plaintiff had a verdiQ, at the fittings in C. B. at 
Wiiminfler, before Lord Chief Juſtice /illes, after Tri- 
mty term, 1742. Pierce v. Hheatly. Vin, Abr. tit, Bills 
of Exchange (A) 20. | | 

Pay to me or my order fo much, is a bill of exchange, if 
accepted ; and this is the way to make a bill of exchange 
vithout the intervention of a third perſon. 1 Salk. 130. 
Trin, 2 Ann. B. R. Butler v. Crips. 


2. Of foreign and inland bills. 

The cuſtom of merchants, in relation to foreign bills of 
exchange, ſcems to have prevailed time out of mind; and 
was at firſt introduced for the expedition of trade and its 
fafety, and to prevent the exportation of money out of 
the realm, and therefore hath been always countenanced 
| Und encouraged, as a matter of great caſe and advan- 
tage to trade, atid is now become part of the law of the 
nd ; and as bills of exchange are eſtabliſhed merely by 
the cuſtom of merchants, and for their benefit, ſo their 
Tules and cuſtoms are allowed to preſcribe their form and 
ſeveral ptoperties, as to their creating engagements on 


the —_—_ that are concerned in them, 3 New Abr. 
| 26 | 


| they ate not paid upon the laſt 
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| By this cuſtom, if a merchant abroad drihy/a bill on 4, 
merchant here, or vice verſa, requeſting; him to pay. a. 
certain ſum of money, and the drawer ſts his, name to 
it ; this amounts to a promiſe to. pay, and ſybjeQs him. 
though but a collateral engagement, toan aftion onthenon- 
payment. 1 Rol. Abr, 6. Cro. Fac. 306. Gro, Car. 201. 

A writ of error was brought in the Exchequer Cham- 
ber upon a judgment' in B. R. where the plaintiff de- 
clared, in caſe, on the cuſtom of merchants, that if any. 
merchant, or other trading perſon, make and dire any 


| bill of exchange to another, payable: to a merchant, or 


any other trading perſon, and the bill be tendered, «Sy 
for want of acceptance, proteſted; in ſuch caſe the 
drawer, by the cuſtom, is chargeable to pay, &c. That 
the defendant at Paris, in France, did draw a bill on his _ 
father here in London, payable to the plaintiff, and the 
ſame was preſented, but refuſed ; and he, according ta 
cuſtom, proteſted the bill, whereby the defendant be- 
came chargeable, and, in conſideration of the premiſſes, 
did aſſume, &c. To this the defendant pleaded, that be. 
was a gentleman, the ſon and heir of Dr. Thomas Wither- 
ley, and at the time of drawing the bill was a traveller, 
and at Parts ; and that he was no merchant, nor trader, 

nor did ever deal as ſuch ; and he was then at Paris as a 
gentleman and traveller, as aforeſaid, ab/gue hoc, and de-' 
nies that he is, or ever was a merchant, &:c, The plain- 

tiff demurs to the defendant's plea ; and ſhews, for cauſe, 

that it amounts to the general iſſue, is double and” uncer= 

tain, &fc, > * 

Halt Ch. J. It is not every plea that amounts to the ge- 
neral ifſue that is ill; and the cuſtom is the foundation, 
and the plea is in anſwer to that, and therefore enough ; 
but this drawing a bill muſt ſurely make him a trader for 
that purpoſe ; for we all have bills direQted to us, and 
payable to us, which muſt be all voidable, if the nego-. 
tiating a bill will not oblige the drawer of it. The 
judgment for the defendant was reverſed, FHolt's Rep, 
113. 2 Ven. 292,\ 205. Sarifeeld v, Witherley, 1 W.& 
M, 1 Show. 125. Comb. 45. | | 

Carth. 82. $.C. ſays it was agreed by all, that the 
Judgment ſhould be reverſed accordingly ; and that this 
was, upon conſideration had of the inconvenicncies 
which might enſue, and the ſuſpician which might in- 
creaſe among foreign merchants upon bills of exchatge, 
if perſons who took upon themſelves to draw ſuch bills, 
ſhould not be liable to the payment thereof. See Salt. 
125. Hodges and Steward; where it is determined, that 
the drawing of a bill makes a merchant for that pur- 

ſe. | 
F Sod if the drawee, or he on whom the bill is drawn, 
refuſe to accept it, or having accepted it; reſuſe to pay it, 
the payee, or he in whoſe favour it is drawn, may pro- 
teſt 1t, and ſhall recover againſt the drawer, not only the 
principal ſum, but likewiſe all intereſt, coſts, and da- 
mages, by reaſon of the proteſt or refuſal of acceptance, 
or payment of the money. Cyro. Car. 301. 

The uſe of the proteſt is this, that it Ggnifies to the 
drawer, that the patty on whom he drew his bill was un+ 
willing, not to be found, or inſolvent, and to let him 
have timely notice of the ſame, and to enable the part 
to recover againſt the drawer ; for, if one draws a bill 
from France upon a perſon in England, who accepts and 
fails, or becomes inlolvent-at the time of payment, if 
there be not a protelt and timely notice ſent to the 
drawer there, it will be difficult to recover the money. 
Melloy, book 2: cap. 10. /. 31. 

A proteſt is no more but to ſubje& the drawer to an- 
ſwer in caſe of non- acceptance or non-payment ; nor does 
the ſame diſcharge the party acceptor, if once accepted ; 
for the payee, or perſon to whom payable, hath now two 
remedies; one againſt the drawer and the other againſt 
the acceptor. lloy, book 2. cap. 10. f. 17. A proteſt 
on a foreign bill is part of the cuſtom ; per Holt, Ld. 
Raym. 993. Borough and Perkins, S. C. in Salk. 131. 
where it is faid to be part of its conſtitution. es 

In caſe of foreign bills of exchange, the cuſtom 18, 
that three days are allowed for payment of them ; and if 

la of the ſaid three —_ 
Þ no 


-— 
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the party ought immediately to proteſt the bill, and re- 
turn it 3 and by this means the drawer will be charged : 
but if he does not proteſt it the laſt of the three days, 
Which are called the days of grace, there, although he 
upon whom the bill is drawn fails, the drawer will not 
be chargeable for it ſhall be reckoned his folly that he 
did not proteſt: but if it happens that the laſt of the 
three days is a Sunday, or great holy day, as Chri/imas- 
day, &c. upon which no money uſed to be paid, there 
the party ought to demand the money upon the ſecond 
day; and if it is not paid, he ought to proteſt the bill 
the ſaid ſecond day, otherwiſe it will be at his own pe- 
Til, for the drawer will not be chargeable. Merchants 
in evidence at a trial at Guildhall, Trin. 7 IF. 3. before 
Holt, Chief Juftice, ſwore the cuſtom of merchants to be 
ſuch, which was approved by Zo/t, Chief Juſtice, £4. 
_ 743. Taſſel v. Lewis. 


ut though the cuſtom of merchants, in relation to 


| bills of exchange, be eſtabliſhed by the Common Law, 


and ſuch bills, being ſecurities for money, are of great 
credit among them, yet they are not allowed to be ſe- 
Curities of as high a nature as bonds or fpecialties; and 
therefore it hath been adjudged, that a bill of exchange 
is within the ſtatute of limitations, and muſt be ſued for 
within fix years after it becomes payable, 3 New Abr. 
602. Carth. 3. Renew v. Axton. 

So, if a merchant in London draw a bill of exchange 
on his correſpondent in Newca/t/e, in favour of F. 8. 
and the bill 1s refuſed, and 7. S. dies inteſtate, his admi- 
niſtrator, on letters of adminiſtration taken out in Dur. 
ham, cannot bring an aCtion on the cuſtom of merchants 
againſt the drawer, and lay the ſame in Londen ; for that 
a bill of exchange is not equal to a bond or ſpecialty 
(which are the deceaſed's goods where they happen to be 
at his death), but 1s a ſimple contract, which follows the 
perſon of the debtor, and makes bona notabilia where the 
debtor reſides ; and thereſore adminiſtration ought to have 


| been taken out in London, 3 New Abr. 603. Carth, 


373- Yeoman v. Bradſhaw. Comb. 392- S. C, 
Alſo this cuſtom ſhall not prevail againſt the privilege 
. of infants, ſo as to bind them ; and accordingly it hath 
been adjudged, that if an infant draw/a bill of exchange, 
infancy is a good plea in bar to an aCtion brought againſt 
NE 3 New Abr, 603. Carth. 160. Williams v, Har- 
71/00, | 
Bills of exchange are uſually drawn payable on ſight, 
ſo many days after date, or at fingle, double, or treble 
ufance ; and it is frequent to draw two or three for 
the ſame ſum, and of the ſame date, for fear of loſs or 
miſcarriage, which carry a condition” with them, that 
only one ſha]l be paid. 3 New Abr, 603. Molloy, b. 2. 
cap. 10, f. 10. | 
ſnland bills of exchange are thoſe drawn by one mer- 
chant reſiding in one part of the kingdom, on another 
rehiding in ſome city or town within, the ſame kingdom ; 
and thele alſo being found uſeful to trade and commerce, 
have been eſtabliſhed on the ſame foot with foreign 
bills; but at Common Law they differ from them in this, 
_ that there was no cuſtom of proteſting them, ſo as to 
ſubjeCt the drawer to intereſt and damages in caſe of non: 
poxtent, as there was on foreign bills. 3 New Abr. 603. 
1 Salk, 131. Borough v, Perkins, ® | 
To remedy this inconveniency, by the 9 & 10 JV. 3. 
c. 17. reciting, That great damages and other inconve- 
niencies do frequently happen in the courſe of trade and 
commerce, by reaſon of delays of payment, and other 
neglects, on inland bills of exchange, it is enaCted, 
« 'Chat all and every bill or bills of exchange, drawn in, or 
dated at and from any trading city or town, or any other 
place in the kingdom of England, dominion of //ales, 
or town of Berwick upon Tweed, of the ſum of 51. or 
upwards, upon any perſon or perſons of or in London, 
or any other trading city or town, or any other place (in 
which faid bill or bills of exchange ſhall be acknowleged 
and expreſſed the ſaid value to be received), and is and 
ſhall be drawn payable at a certain number of days, 
weeks, or months after date thereof ; that from and after 
EI and acceptance of the ſaid bill or bills of ex- 


| whereof I the faid 


| thereof, is and ſhall be liable to all coſt, damages, and 


' ſhall be obliged to give another bill or bills of the ſame 


| 


ſaid have demanded payment of the bill, of which 
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thange (which acceptance ſhall be by the underwgry 
the ſame under the party's hand ſo accepting), and after 
the expiration of three days aſter the faid bill or bills 
ſhall become due, the party to whom the ſaid bill or hills 
are made payable, his ſervant, agent, or aſſigns may and 
ſhall cauſe the ſaid bill or bills to be proteſted by a no 
public, arid in default of ſuch notary public, by any 
other ſubſtantial perſon of the city, town, or place, in 
the preſence of two or more credible witneſſes, refuſal 
or neglect being firſt made of due payment of the ſame; 
which proteſt ſhall be made and written under a fair 
written copy of the ſaid bill of exchange, in the words 
following : Kzow all men, that I A. B. on the 


day of at the uſual place of abode of the 
the above 1s the copy, which the ſaid d;d nat pay; 
do hereby proteft the ſaid bill, 
Dated. at this day of 3 which pro» 
teſt ſo made as aforeſaid, ſhall within fourteen days after 
making thereof be ſent, or otherwiſe due notice ſhall be 
given thereof to the party from whom the ſaid bill or 
bills were received, who 1s, upon producing ſuch proteſt, 
to repay the ſaid bill or bills, together with all intereſt 
and charges from the day ſuch bill or bills were proteſt-" 
ed, for which proteſt ſhall be paid a ſum not exceeding 
the ſum of fix pence; and in deiault or neglect of ſuch 
proteſt made and ſent, or due notice given within the 
days before. limited), the perſon ſo failing or negleQing 


intereſt, which do and ſhall accrue thereby. 

&« Provided, nevertheleſs, that in cafe ſuch inland 
bill or bills of exchange ſhall happen to be loſt or miſ- 
carried within the time before limited for . payment of 
the ſame, then the drawer of the ſaid bill or biils is and 


tenor with thoſe firſt given ; the perſon or perſons, to 
whom they are and ſha!l be fo delivered, giving ſecurity, 
if demanded, to the ſaid drawer, to indemnify him againſt 
all perſons whatſoever, in caſe the ſaid bill or bills of ex- 
change, ſo alleged to be loſt or miſcarricd, thall be found 
again,” | 
But this ſtatute was defettive, becauſe it could not 
operate, unleſs the party, on whom the bill was grawn, 
accepted it, by underwriting the ſame, which few or none 
cared to do. 43 New Apr. 604. 

To remedy which inconveniency, by 3 & 4 Annt, 
cap. 9. it is enacted, ** 'T hat in cafe, upon preſenting 
any ſuch bill or bills of exchange, the party or parties, 
on whom the ſame {hall be drawn, ſhall refuſe to accept 
the ſame by underwriting the ſame as aforcſaid, the party 
to whom the faid bill or bills are made payable, bis fer- 
vant, agent, or aſſigns, may and ſhall cauſe the ſaid bill 
or bills to be proteſted for non-acceptance, as in caſe of 
foreign bills of exchange ; any thing in the faid act, 0r 
any other law to the contrary notwithſtanding ; tor which 
proteſt there ſhall be paid two ſhillings and nv more. 

« Provided, that no acceptance of any ſuch inland 
bill of exchange ſnall be ſufficient ro charge any yerton 
whatſoever, unleſs the ſame be underwritten, or indorle 
in writing thereupon ; and if ſuch bill be not accepted 
by ſuch underwriting or indorſement in writings P9 
drawer of any ſuch inland bill ſhall be liable to pay ay 
coſts, damages, or intereſt thereupon, unleſs ſuch protelt 
be made for non-acceptance thereof, and within fourteen 
days aſter ſuch proteſt the fame be ſent, or otheiwite 107 
tice thereof be given to the party from whom the vill 6 
received, or left in writing at the place of his or her pins 
abode z and if ſuch bill be accepted, and not paid betore 
the expiration of three days after the faid bi)! ihall been 
due and payable, then no drawer of ſuch bill (bai a 
compellable to pay any coſts, damages, or interett ther? 
upon, unleſs a proteſt be made and ſent, and not:ce thereol 
be given in manner and form above mentioned : mm 
theleſs, every drawer of ſuch bil ſhall be liable t0 PM? 

i ſuch inlan 
payment of coſts, damages, and interett upon 4 
bill, if any one proteſt be made for Non-ACCEPtanc's | 
non-payment thereof, and notice thereof be ſent, 81' 
or leſt as aforeſaid. 


&« Provided) 
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| # Provided, that no ſuch proteſt be neceſſary, eithei 
for non-acceptance or non-payment of any inland bill of 
exchange, unleſs the: value be acktiowleged and exprefſed 
- on ſuch bil} to berreceived 3 and unlcſs ſuch bill be drawn 
for the payment of 204 ot upwards, arid thiat the proteſt 
| hereby required for noti-agceptanice ſiall be made by ſuch 
perſons 2s Are appointed by the above ſtatute; 9 & 10 


"— it is farther enaQed by the faid ſtat. 3 & 4 Ann. 
« That if any perſon doth accept any ſuch bill of ex- 
change, for and in fatisfaQtion of any former debt, or ſum 
of money formerly due to him, the ſame ſhall be accounted 
and eſteemed a full and complete payment of ſuch debt ; 
if ſuch perſon accepting of any ſuch bill ſor his debt doth 
not take his due courſe to obtain payment thereof, by en- 
deavouring to get the ſame accepted and paid, and make 
his proteſt as aforeſaid, either for non-acceptance or for 
' non-payment thereof, 

« Provided that nothing herein contained ſhall extend 

to diſcharge any remedy that any perſon may have againſt 
the drawer, acceptor, or indorſor of ſuch bill.” 
A writ of error was brought on a judgment by mi dit, 
'in an aCtion againſt the drawer. of an inland bill of ex- 
change, and it was objected, that fince the aCt of g //. 3. 
no damage ſhall be recovered againſt the drawer upon a 
bill of exchange, without a proteſt, and therefore the 
ation lies not, there being no proteſt. | 

But by Holt C. J. the ſtatute never intended to deſtroy 
the ation for want of a proteſt, but only to deprive the 
party of recovering intereſt and coſt upon an inland bill 
againſt the, drawer, without notice of non-payment by 
proteſt ; for before the ſtatute, there was this difference 
between foreign and inland bills of exchange : if a bill 
was foreign, one could not reſort to the drawer for non- 
acceptince or non-payment, without a proteſt, and rea- 
ſonable notice thereof, But in caſe of an inland bill, 
there was no occaſion for a proteſt ; but if any prejudice 
happened to the drawer, by the non-payment of the drawee, 
and that for want of notice of non payment, which he to 
whom the bill is made ou2ht to give, the drawer was not 
liable ; and the word damages, in the ſtatute, was meant 
only of damages that the party is at of being longer out 
of money by the non-payment of the drawer, than the 
tenor of the bill purported, and not of damages for the 
original debt. And the proteſt was ordercd for the be- 
nefit of the drawer ; for if any damages accrue to the 
drawer for want of a proteſt, they ſhall be borne by him 
to whom the bill is made; and if no damages accrue to 
him, then there is no harm done him; and a proteſt is only 
to give a formal notice, that the bill is not accepted, or is 
accepted and not paid 3 and if in ſuch caſe the damage 
amount to the value of the bill, there ſhall be no reco- 
-very, but otherwiſe he ought not to loſe his debt ; but 
that ought either to appear by evidence upon now aſſump/it, 
or by ſpecial pleading ; and the aCt is very obſcurely and 
doubtfully penned, and we ought not, by conſtruction 
upon ſuch an aQt, to take away a man's right. And the 
judgment was affirmed per totam curiam. - 1 Salk, 131. 
L. Raym. 993. 

A. having a bill of exchange payable to him, and he 
being indebted to B. in a ſum of money, ſends and indorſes 
this bill to B, Afterward B. brought aſſump/it againſt L. 
for the money; and on mon fra - gave in evidence 
this bill of exchange indorſed, and that it had lain ſo long 
m B's hands after it was payable, .and reckoned it as 
money paid in his hands, but it was diſallowed ; for a bill 
ihall never go in diſcharge of a precedent debt, except it 
be part of the contra that it ſhould be ſo. If A. ſells 
goovs to Þ, and B. is to give a bill in ſatisfaQtion, B. is 
diſcharged, though the bill is never. paid z for the bill is 
payment: but otherwiſe a bill ſhould never diſcharge a 
precedent debt or contra&t, but if part be received, it 
ſhall be only a diſcharge of the old debt for fo much. 
I Salk, 124. Clark v. Mundal. Ke $708 

| he defendant took up ſeveral goods of the plaintiff, 
i ſent his ſervant with a bill to him for the money. 
e 


in ſull of the bill, which he did, and thereupon he gave 


un a note 0-7 a third perſon, payable in two months. | 


Vor.1l, NO J Js 


, 0 


| The miaſter ſent ſeveral times to the third perſoti, 


defendant orders the ſervant to write him a receipt 


B 1 L oh 
td pte-- 
ſent him the note, but could not get Gght of him al. vi 
the time ; the party breaks z and all this appearing iti 
evidence, and that the defendant went to ſea the next 
day after he gave the note. Now this aQioh was brought 
_ the defendant for the money. 7 | 

Holt, Chief Juſtice: If a man gives a note upon a third” 
perſon in payment; and the other takes it abſolutely as 
payment; yet if the party giving it knew the third perſon 
to be breaking, or to be/in a failing condition, and the 
receiver of the note ufes all reaſonable diligetce to get 
payment, but cannot, this is a fraud, and therefore._no 
payment z for the party failed before the money was pay- 
able: The Chief Juſtice direQed fot the plaintiff, Helis 
Rep. 122. Popley v. Aſhley. 


3+ Of the acceptance, and what ſhall bt deemed a god 
acceptance, | 

The acceptance of a bill of exchange is the ſubſcribing; 
ſigning, and making a perſon debtor for the ſum of its 
contents; by obliging him; in his own name, to diſcharge 
it at the time mentioned therein. The acceptance is 
uſually made by the perſon upon whom the bill is drawn, 
when it is preſented to him by the bearer. Di#. Tr. and 
Com. 5. ary's Dia. tit, Acceptance. 

A very ſmall matter will amouat to ari acceptance z 
and any words will be ſufficient for that purpoſe, which 
ſhew the party's afſent or agreement to pay the bill ; as 
if upon the tender thereof to him, he ſubſcribes, Accepted, 
or, Accepted by me, A.B. or, 1 accept the bil, and will 
pay it according to the contents ; theſe clearly amount to an 
acceptance; Molloy, book 2. cap. 10:-f. 15. 

If the party underwrites the bill, Preſented ſuch a day, 
or only the day of the- month, this is ſuch an acknow- 
legwyont of the. bill as amounts to an acceptance. 3 New 
Abr. 610. Comb. 401. | | 

Tf the party ſays, Leave your bill with me, and 1 will 
accept it, or, Call for it to-morrow, and it ſhall be accepted ; 
thele words, according to the cuſtom of merchants, as 
efteCtually bind, as if he had aQtually figted or ſubſcribed 
his name according to the uſual manner. | 

But if a man ſays, Leave your bill with me; I will 
look over my accounts and books between the drawer and 1, 
and call to-morrow, and accordingly the bill ſhall be accepted ; 
this does not amount to a complete acceptance ; for the 
mention of his books and accounts ſhews plainly that he 
intended only to accept the bill; in caſe he had effeQts of 
the drawer's in his hands: and ſo it was ruled by the 
Lord Chief Juſtice Hale at Guildhall. Malloy, book 2. 
cap. tO. f. 20. 

A foreign bill was drawn on the defendant, and being 
returned for want of acceptance, the defendant faid, that 
if the bill came back again he would pay it ; this was ruled a 
=_ acceptance. 3 New Abr. 610, cites Mich. 6 Geo. x. 

. R. Carr v. Coleman; | | 

The defendant was ſued as acceptor of a bill of exchange; 


and upon the evidence it appeared to bea parol acceptance 


only, which the Chief Juſtice ruled to be ſufficient, that 
being good at Common Law, and the ſtat. 3 & 4 Anne; 
cap. 9. which requires it to be in writing, in order to 
charge the drawer with damages aud coſts, having a pro- 
viſo that it ſhall not extend to diſcharge any remedy that 
any perſon may have againſt the acceptor. Upoti this 
direCtion, the jury found for the plaintiff ; but the Chief 
Juſtice of the Common Pleas having lately ruled it other- 
wiſe, the court was moved for a new trial: and, in 
order finally to ſettle this point, it was ordered to be 
argued ; and aſter argument, the court was of opinion, 
that the direftion in the preſent caſe was right, and 
agreeable to conſtant praftice. 8.ran, 14000. (ceo. & 
Chak v. Palmer. | | . 
The. bill was for ſatisfation of a bill of exchange, 
drawn upon the defendant, and accepted by him, Pantog 
the ſuit, the original defendant died, and it was revive 
It his executors, praying alſo a diſcovery of ailcts, 


and to be ſatisfied thereout: On he proefs, ſome queſtion 

was made, whether the acceptance was ſufficient (gebarge 

the deſendant, and whether the plaintiff, by keeping the 

note about ten years after it 5a dueg without copung 
; Sj.” 
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to the drawee for the money, had not diſcharged the. ac- 
ceptor ? But it was infiſted-for the defendant, as a previous 
matter, that the plaintiff had a plain remedy at'law ; that 
his'caſe depended upon faCts, and ought to be tried by a 
jury, and not to be determined in this court. 

Hardticke Lord Chancellor : Regularly the plaintiff 
ought to purſue his remedy at Jaw, and not in this court : 
and, if the caſe ſtood as it did at firſt, I ſhould certainly 
diſmiſs the bill ; but the bill of revivor praying a fati(- 
faQtion. out of aſſets, and diſcovery of afſets, it is made a 
caſe of which the court takes cognizancez and then the 
prayer of ſatisfaCtion is an incident that follows it. 1 
_ Have therefore no doubt but that the plaintiff is proper in 
praying remedy in this court. But with regard to the 
acceptance, it there were a doubt of it, as to.the fact, or 
whether in law what has been done amounts to an ac- 
ceptance, it might be ſtill neceflary to fend the parties to 
2 trial at law; but I think there is no doubt of either. 
The teſtator, when the bill was brought to him, received 
it, entered it in his book, according to his courle of trade, 
and the entry is proved to have been made under a parti- 
cular number, and wrote that number tunder the bill, and 
returned it, Now it is faid to be the cuſtom of merchants, 
that if a man underwrites any thing to a bill, it amounts 
to an acceptance. But if there were no more than this 
in the caſe, I ſhould think it of Intle avail to charge the 
defendant; but what determines me is the teſtator's letters; 
and | think there can be no dcubt but that an acceptance 
may be by letter, and it has been ſo determined. T here 
was a doubt whether a parol acceptance be good. Lord 
Chief Juſtice Eyre held it was ; Lord Raymond held the 
contrary ; and there was a like caſe came once before me 
at a mfr prius, Lumley and Palmer (the preceding caſe), 
and I had a cale made of it tor the opinion of the court ; 
and it was ſeveral times argued, and at laſt ſolemnly de- 
termined, that ſuch acceptance is good; much more there- 
fore an acceptance by letter, 

As to the plaintiff*s being intitled to. intereſt, I think 
it a clear caſe that he is, though no proteſt has been made; 
for that is neceflary only to intitle the payee to damages 
againſt the drawer, and all the damage that can be had in 
ſuch a caſe is the intereft. Decree for the defendant 
to pay the note with intereſt, at the rate of four per cert. 
the plaintiff to pay the coſts to the time of the bill of 
revivor, and after each party to bear their own coſts. 
Dia. Tr. and Com. 10 Geo. 2, in Chan. Powell and 
Moliere, Law of Bills, &c. 27. 

Caſe upon a bill of exchange againſt acceptor. «And 
it was objected, that the plaintiff ſhould not be admitted 
to prove the acceptance, until he had proved the hand of 
the drawer. And a difference was taken between this 
caſe and the cafe of an aCtion againſt the indorſor, who 
3s liable, though the bill be not Ggned by the perſon who is 
ſuppoſed to draw it ; becauſe an indorſor is in the nature 

of a new drawer; whereas an acceptcr is not liable, un- 
leſs the bill was fairly Ggned by the drawer. But as to 
this, the Chief Juſtice was of opinion, that the proof of 
an acceptance was a ſufhcient acknowlegment on the 
part of the acceptor, who mult be ſuppoſed to know the 
hand of his own correſpondent: but he ſaid it would not 
be concluſive evidence ; and therefore if the defendant 
could ſhew the contrary, the reading the bill on behalf 
of the plaintiff ſhould not preciude him. Whareupon 
the bill was read, and the queſtion came'upon the validity 
of the acceptance. As to which the caſe was this: the 
bill was drawn from New England, for a ſum cf money 
advanced there to fit out a ſhip that had put in there aſter 
having been taken by pirates. The bill was drawn upon 
the defendant, who was the freighter; and he living at 
Fhitehaven, the plaintiff applied to a merchant in London, 
who was his correſpondent, to get him to ſend this bill, 
and another of 159/. drawn by the ſame perſon, and on 
the ſame account, he ſent both bills incloſed to the de- 
fendant, who by letter acknowleged the:receipt of them ; 
and writes thus: The two bills of exchange, which you ſent 
me, 1 will pay them, in caſe the owners of the Queen Anne 
do not yy and they living in Dublin, muſt fir/i apply to them. 
I hope to have the.r anſwer in a week or ten days. 1 do not 
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anſwer before I do; which T requeſt you will acquainrins 
Wilkinſon with, and that he ory fatified a ws 
ment, In another letter. he writes, ./ have 70, pF 
opportunity of ſending the bills you ſent me to the tners of 
the Queen Anne to Ireland, but will take the firlt wad 
nity, and ſhall remit 19 the gentleman concerned, arg; - 
my promiſe. | '7 

The defendant upon this paid the 1507. bill; byt ; 
this action inſiſted, that it did not amount to any acce C 
ance, being conditional, to pay it in eaſe the dia o 
the 2ucen Anne did not ; and his promiſe to Procure it 
from them was in favour of the plaintiff, But the 
Chief Juſtice was of opinion, tliat it was rather in fayoy; 
of himſeif ; and he having undertaken to write to them 
it was incumbent on the plaintiff to ſhew an application 
to them; and as to the acceptance, it was in his Opiniot 
a very ftrong one. The bill was preſented to the defen. 
dant : fays he, This is a good bill, and ] will pay it; you! 
need not proteſt it, for it ſhall be paid; I only difire, that 
for my canventence you would flay till I can write tv thy 
owners in Ireland, who I do not expect will do any thing in 
it - this will be of ſervice ta me; and as to you, yeu ſhall 
be ſecured, for I promiſe you ſhall have the money at «ll 
events. The bill being payable thirty days aſter ſight, 
the jury gave intereſt for thirty days after the date of the 
firſt letters, which acknowleged the receipt of the hill 
Strange 648. Wilkinſon v. Lutwiage, 

The defendant accepted a bill of exchange to pay it 
when the goods conſigned to him, and for which the 
bill was drawn, were fold. And the plaintiff declared 
upon the cuſtom of merchants ; aſter a verdiC for the 
plaintiff, it was: moved in arreſt of judgment, that this 
acceptance depending on the contingency of the ſale of 
the goods, was not within the cuſtom ot merchants, or 
negotiable, But the court, upon conſideration, held it 
good ;, for though the plaintiff might have reſuſed to take 
fuch an acceptance, and have proteſted the bill, yet no 
body can ſay he might not ſubmit to it. And it will affe& 
trade, if faQtors are not allowed to uſe this caution, when 
bills are drawn before they have an opportunity to diſpoſe 
of the goods, A man who is drawn upon to pay at ten 
days fight, may accept for thirty ; though the other might 
proteſt the bill. Szran. 1152. Smith v, Abbot. 

It is held, that an acceptance may be qualified, a9 
thus: I accept this bill, half to be paid in money, and 
half bills. And this is good by the cuſtom of mers 
chants; for he who may refuſe the bill totally may ac- 
cept it in part; but he to whom the bill is due may re- 
fuſe acceptance, and proteſt it ſo as to charge the drawers 
Alſo it is faid, that after ſuch an acceptance, and refuſal 
of payment, he hath the liberty of charging the drawer, 
that he had in caſe the bill had been accepted abſolutely, 
and payment refuſed. 3 New Abr. 611, Cumb. 45% 
Petit. v. Benſon. 

The plaintiff declared on a bill of exchange drawn by 
F. S. on the defendant, dated the 25th of arch 1690, 
payable a month after Gght, and that afterwards, to wit, 
the 27th of fpril 1697, be ſhewed it to the defendant, 
-and he promiſed to pay it ſecundum tenorem bille preditie. 
After verdict for the plaintiff, on non afſump/it it was 
moved, in arreſt of judgment ; that this manner of de- 
claring was abiurd, it being impoſſible to pay ſecun-am 
tenorem bills at the time of the promiſe. Et per Cur. 
Where the time -of payment is paſt at the acceptance of 
the bill, the acceptance can be only to pay the moneys 
and if he was fo abſurd as to promiſe to pay the money 
ſecundum tenorem billz, yet that is no more now, than . 
promiſe to pay the money generally, But it is better {0 
declare, in ſuch a cafe, on a general promile to pay the 
money. 1 Salk. 127. Fackſen v. Pigot. 

In afſumpſit the plaintiff declared upon a bill of ex- 
change, drawn the 28th- of O&ober at double uſance fol 
7coO ducats, payable at ET which -the delen- 
dant accepted the 31ſt of December following, fr 4 
devenit oneratilis to pay the bill, & in conſideration? nity 
the ſame day and year he aſſumed to pay it ſecundum 7010 
rem & firmam bille frediftie. Upon non aſſump/it pleaded 


verdict for the plaintiff. Sir Bartholomew Shower __ . 


ext ett they will pay them, but 1 jud, 6 it proper to take new 


ia arreſt of judgment, that the time of payment of er 
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þ;1l being expired at the time of the acceptance, it was | 


impoſſible that the defendant ſhould aſſume to pay it /e- 
cundum tenorem billz for that was out of his power. And 
though this acceptance was within the three days of 

ce, viz. the laſt day, within which tine payrhent is 
o G and no proteſt for want of payment can be made 
until the ſaid days are elapſed, yet it is a breach not to 
have paid the money within the uſance ; and the plain- 
tiff has no need to ſay in his declaration upon a bill of 
exchange, that he did not pay it within the days of 
race; but if the fat was that it was then paid, it ought 
to be ſhewn of the other fide. So that here the time of 
payment was elapſed at the time of acceptance ; and 
therefore it was impoſſible to accept it then to be paid /e- 
cundum tenorem bille. And this objeCtion is the ſtronger 
in reſpet to the diſtance of the place; for, admitting 
that payment within any of the three days of grace 
would be according to the tenor of the bill, yet when 


- the acceptance here was upon the laſt of the ſaid days, it 


was impoſſible to pay the money to the plaintiff the ſame 
day at Am/terdam. 2. The acceptance here is not good, 
becauſe no houſe is mentioned, where the bill ſhould be 
paid. Mr. Hall for the plaintiff cited the cafe of Fack- 


fon and Pigot, as a caſe adjudged in point, And Mr. 


Northey for the. plaintiff ſaid, that there might be ſome 
difficulty if the aCtion had been brought againſt the firſt 
drawer; but none where the defendant is oma, 1 6 b 
his own acceptance ; for a man may tender a bill to be 
accepted after the time of payment is expired, to oblige 
the acceptor if he will accept it, but not to affe&t the 
drawer. : : 

Halt, Chief Juſtice. There muſt be ſuch acceptance 
as will bind the acceptor, and that is ſufficient. As if a 
bill of exchange be payable at London, and the perſon 
upon whom it is drawn accepts it, but names no houſe 
where he will pay it ; the party that has the bill is not 
bound to be fatisfied with this acceptance, but never- 
theleſs if he will be content with it,” it will bind the ac- 
ceptor : ſoit 4, draws a bill upon B. who refuſes to accept 
it; and C, rather than it ſhall be proteſted, accepts it for 
the honour of A. this acceptance will bind C. So if a 
man offer to B. a bill of exchange payable in Anfer- 
dam, and B. refuſes to accept it, unleſs ſome merchant 
in London will fign it; if the merchant ſigns, he be- 
comes acceptor for the honour of the drawer. Ac- 
ceptance after the day of payment is common, and there 
1s no inconvenience in it. And Holt Chief Juſtice faid, 
that he remembered a caſe where an aQtion was brought 


upon a bill of exchange, and the plaintiff declared upon | 


the bill, where it was negotiated after the day of pay- 
ment; and a queſtion was made, whether the plaintiff 
could declare upon the bill, or whether he ought to bring 
Inde/1/atus aſſumpfit *- And he ſaid, that he had all the 
eminent merchants in London with him at his chambers at 
Serjeants-Inn, in the long vacation, about two years ago ; 
and they all held it to be very common, and a very good 
prattice. And as to the matter of the ſecundum formam, 
&c. it is the payment of the money that is the ſubſtance 
of the promiſe ; and ſo it was held in the caſe of Fackſon 
id Pigot; judgment for the - plaintiff. L. Raymond. 
1.3. Mitford v. Walcot. 4 

ln caſe on a bill of exchange the plaintiff ſets forth, 
tn:t there is a cuſtom, that if any merchant in London 
draws his bill or bills upon any merchant in Rotterdam, 
Payable to any merchant or order, and if the merchant 
there accept any ſuch bill, and before the acceptance or 
alter, the merchant to whoſe order the money is direQted 
to be paid, doth indorſe it to any other merchant, and 
thac other merchant doth indorſe it to ſome other, and 
the merchant, to whom the bill is direed, acc<pts it af- 
ter ſuch indorſement; and fails in payment to the mer- 
ehant to whom indorſed at - the time limited, whereby 
the bill becomes proteſted, and notice thereof is given to 
the drawer ; that, in ſuch caſes, the drawer becomes 
yoac tO pay the ſame with damage to the indorſor. That 
8 defendant drew a bill of exchange, November 19, 
] = on Edward Wiliams, payable in two months and 
a half, to the order of one artopp, for 3001. value of 


dim ; and 7artopp the ſame day indorſed it to Marques, 


$. 1- £ 


and Marques indorſed it to the plaintiff : that the plaifi2 


tiff afterwards, vis. February 8, 1689, gave” notice t5» 
-Wittiams; and be then accepted the bill * that Williams 
failed to pay 'it, and, by rexfon thereof, the ſaid 8th 
of Pebruary the bill was proteſted; of whith- proteſt 
the defendant had notice the 28th of A4p#:/, and did not 

Y it. | oe... oy 

The defendant demurred generally to the declaration; 
the bill not being accepted till after the day of Payment 


was expired ; and it was infiſted, that the proteſt” ſhould ' 


have been for non-acceptance within the time, and fai- 
lure of payment at the time; (- S144 
By Holt Ch. J, The law'' of merchants made him liab!e 


who was the drawer of the bill, though the acceprance” 


were after the day ; for it need not be tendered within the 
time, Now by that hw the drawer is chargeable by- rhe 
value received; and though the money were-mot paid; 
or the bill prefented within the time mentioned, yet it 


ought till to be paid; ind if the party do hot tehder and: 


proteſt at the day, and the perſon upon whom the bill 
is drawn fails in the mean time; he. loſes his money z 
otherwiſe, if there be no particular damage, Fadgment 
was given for the-plaintiff. Hoe!?'s Rep. 114. 4 W & M. 
Megadara v. Holt: | Ry 
A bill once accepted cannot be revoked by the party 
that accepted it, though immediately after, and before 
bog ng due, he hath advice that the drawer is 
roke. | 
If a bill is not accepted to be paid at the exact time, 
it rquſt be proteſted ; but if accepted for a longer time, 


| the pay to whom the bill is made payable mult proteſt 


the ſame for want of acceptance acccording to the tenor ; 
yet he may take the acceptance offered notwithkanding, 
Nor can the party, if he orice fubſcribes the bill for a 
longer time, revoke the fame, or blot out his name, al- 
though it is not according to the tenor of the bill; for 
by his acceptance he hath made himfelf debtor, and owns 
the draught made by his friend upon him; whoſe right 
another man cannot give away, and therefore cannot re- 
fuſe or diſcharge the acceptance. 

Note ; "This caſe will admit of two proteſts, perhaps 
three. | | 

1. One proteſt muſt be made for not accepting ac- 
cording to the time. 6 


2. For'that the money, being demanded according to 


the time mentioned in the bill; was not paid. _ 
3. If the money is not paid according tp the time that 
the acceptor ſubſcribed or accepted. _ 
A bill was drawn the firſt of January ; the perſon 
upon whom the bill was drawn, accepts it to be paid the 
firſt of March; the ſervant brings back the bill. The 
maſter mot this enlarged acceptance, {ſtrikes ov 
the firſt of March, and puts in the firſt of January, ant 
then ſends the bill to be patd. The acceptor then re- 
fuſes; whereupon the -perſon, to whom the monies 
were to be paid, ſtrikes out the firſt of Fanuary, and 


put in the firſt of arch again. On an attion brought 


on this bill, the queſtion was, whether theſe alterations 
did not deſtroy. the bjll? and ruled they did not, Per 
L. Ch. Juſt, Pemberton. Price and Shute, Molloy, b. 2. 
C2028; 38. 2... | POOL 5 
A bill may be accepted for part ; for that the party 
upon whom the ſame was drawn, had no more effects in 
his hands ; which being uſually done, there mult be a 
prpteſt, if not for the whole ſum, yet at Teaſt for the re-. 
ſidue : however, after payment of ſuch part, there muſt 
be a proteſt for the remainder, aan et 
Before the time of -payment of the bill, the party may 
notwithſtanding accept it, and pay it at the time of 
payment ;"or any other may accept the bill for the ho- 


'nour of the drawer, and it he pay.it in default of the 


party, yet before payment he is bound to make a pro- 
teſt, with a declaration that he hath paid the ſame for 
the honour of the drawer, whereby co receive his money 
again. dolley, b. 2. c. 10. ſet?. 21. 

Attion upon the caſe upon/'the cuſtom' of merchants 
brought by the perſon to whom a foreign bill of exchange 


' is made payable, againſt the acceptor. And the decla- 
| ration ſets forth; that one Fames Czllet, being a merchant 


IC». 


Oy 
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tefiding at Ohri/ftiana in Norway, according to the cuſtom 
of merchants drew his firſt bill of exchange upon the 
defendant, requeſting him to pay the plaintiff ſuch firſt 
bill (his ſecond not being paid) of 127 /. 18s. 44. which 
bill was afterwards, wiz. December 9, 1717, ſhewed to 
the defendant, who accepted to pay 1007. part thereof 
upon the eighth day of February following ; by virtue 
whereof he became chargeable, & in confideratione mae 


company, to whoſe account he had no right to charge i, 
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till actual payment by himſelf. ' And this being an ation 
by an indorſee, it would be of dangerous conſequence ty 
trade, to admit of evidence ariſing from ſuch extring; 


cireurſtances, as the letter of advice. And they (zig 


this differed widely from the. caſe of a bil addrefied ty the 


| maſter, and underwrote by the ſervant; where undoubteg 
the ſervant would not be liable, but his acceptance would 


etſdem die & anno ultima ſupradiftis ſuper ſe aſſump/it, to 
pay the ſame on the ſaid eighth day of February tunc prox 
fequentem, which he hath not done according to his un- 
dertaking. There is likewiſe a count for monies had and 


| be conſidered as the aCt of the maſter. A bill of exchange 
is a contrat by the cuſtom of merchants, and the whale 
of that contract muſt appear in writing. Now here js 
nothing in writing to bind the company, nor can an 


received, and an zfimul computaſſent. "The defendant as 
to thoſe two counts pleads afumpſit, and as to the 
count upon the bills, he pleads, that the ſaid James Col- 
ttt drew another bill for 1001. only, wherein he counter- 
mands the payment of the odd 27/. 18s. 4d. by vir- 
tue whereof the defendant paid the 1007. in fatisfaQtion 
of the firſt bill, and the plaintiff accordingly received it 
in ſatisfaftion, The plaintiff prote/iando that the defen- 


dant did not pay it in: fatisfaQtion, for plea faith, that. 


he did not receive it in ſatisfaftion.* And to this repli- 
- cation defendant demurs ; but adjudged, that an acceptance 
to pay leſs than is mentioned in a bill of exchange, is good 
for ſo much againſt the acceptor ; and therefore judgment 
for the plaintiff. Stran. 214. ; 

Caſe by the indorſee of a bill of exchange againſt the 
defendant as acceptor, who on tender of the bill wrote, 
« Meflrs. Caſual and - Mount, pay this bill when due for 
Themas Chitty.” The bill fell due the 2d day of Fanuary 
1741; the bankers paid till. the 19th at two, and the 
21ſt of January, the money was demanded of the de- 
fendant. For the defendant it was inſiſted, that the 
plaintiff had given ſuch a credit to the bankers, as to make 
it his loſs; and it was compared to the common caſe of 
a note or draught kept. $08 | 

For the plaintiff it was ſaid, that there was no limited 
time, but that of the ſtatute of limitation, to ſue the ac- 
ceptor z and that the plaintiff cannot come in as a credi- 
tor of the goldſmiths ; becauſe they have done nothing to 
make themſelves liable, 

' The Chief Juſtice held, that it was the loſs of the 
plaintiff, who, though he might have refuſed to take ſuch 
an acceptance, yet had now agreed to it : and it was to 
all purpoſes in the nature of a draught, which is always 
conſidered as actual payment, when a reaſonable time to 
receive it in is elapſed. Stran. 1195. Biſhop and 
Chitty. 

A bill drawn on two muſt y- rang have a joint aC- 
ceptance ;z but by the cuſtom of England, where there are 
two joint-traders, and one accepts a bill drawn on both 
for him and partner, it binds both, if it concerns the joint 
trade ; otherwiſe if it concerns the acceptor only in a 
diſtinCt intereſt and reſpe&t, Salk. 126, Pinkney v. Hall. 
L. Raym. 175. | 

If a book-keeper, or ſervant, or other perſon have au- 
thority, or uſually tranſaCting buſineſs of this nature for 
the maſter, accept a bill of exchange, this ſhall bind ſuch 
maſter. 3 New Abr. Law, 611. 

The plaintiff was indorſee of a bill of exchange drawn 
from Scotland upon the defendant, in theſe words. At thirty 


days fight pay to J. S. or order, 2001. value received of 


him, and place the ſame to account of the York-Buildings 
company per advice from Charles Mildway. To Fs 4 
Humpbrey Biſhop, caſbzer of the York-Buildings company, 
| at thur houſe in Wincheſter-ſtreet, London. Accepted 
the 13th of June, 1732, per H. Biſhop. "This bill not 
being paid, an aCtion was brought againſt the defendant 
upon his acceptance, And the defendant proved that the 
letter of advice was addreſſed to the company ; and that 
the bill being brought to their houſe, he was ordered to 
accept it, which he did in the ſame manner as he had ac- 
cepted other bills. But Mr. Juſtice Page, who tried the 
cauſe, direCted the jury to find for the plaintiff, which 
they did accordingly. Ppt: OTE 
And now upon, motion for a new trial, the court held 
that the direCtion was right ; for the bill, upon the face 
of it, imports to be drawn upon the defendant, and it is 
accepted by him generally, and not as a ſervant to the 


The plaintiff had judgment. 


— 
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action be maintained againſt them upon the bill ; for the 
addition of caſhier to the defendant's name is only to de. 


,note the perſon with more certainty, and the Yors. 


Buildings houſe is only to inform the order, where the 
drawee is to be found ; and the direQtion, whoſe account 
to place it to, is for the uſe of the drawee only, Ang 
they compared it to the caſe of Carth. 5. 2 in, 10; 
where a bill was drawn payable to Price, for the uſe o 
Calvert, and” held that the legal property was in Pric, 
which is ſtronger than the preſent caſe, 'T hey ſaid it might 
be otherwiſe, if the ation had been by 7. S. who was 
privy to the tranſaction, and it had appeared he tendered 
the bill as a bill on the company. But this plaintiff being 
a ſtranger, they could not conſider thoſe circumſtances, 

Strange « T homaz x, 
Biſhop | &* 935 


4. Of the preteſt and indor ſement, 


A proteſt does not raiſe any debt, but only ſerves to 


| give formal notice that the bill is not accepted, or ac- 
 cepted and not paid ; and this by the Common Law waz, 


and is {till neceſlary on every foreign bill before the drawer 
can be charged ; but it was not 'required on any inlaud 
bill, before the ſtat. 9 & 10 //, 3. Nor does the want 
of it ſince that ſtatute deſtroy the remedy, which the 
party had before againſt the drawer, for the principal, 


3 New Abr. Law, 612. 


He, to whom a bill is payable, muſt generally reſort to 
the drawee, and deſire him to accept the bill before there 
can be a proteſt ; but if he be dead, or cannot be found, 
theſe are good cauſes for proteſting the bill ; alſo, if aſter 
acceptance, the drawee dies, there is to be a demand of 


| his executors or adminiſtrators, and in default of payment 


a proteſt ; and in caſe the money becomes due before an 
executor or adminiſtrator can be appointed, yet this delay 
is ſuthcient cauſe to proteſt the bill. 3 New Abr. Lawy 
612. | 

But if he to whom the hill is to be paid, dies, there 


"can be no proteſt before a probate of his will, or admint- 


ſtration granted ; for none but his executors or admini- 
ſtrators can give a legal diſcharge or acquittance for the 
money, and conſequently no other perſon can ſue for 
demand the fame ; and though ſecurity be offered to 1n- 
demnify the drawee againſt the executors, yet he 1s not 
obliged to accept thereof ; being a matter left entirely to 
his conſideration, to judge and determine on the ſufh- 
ciency of ſuch ſgeurity ; and in this caſe it is ſaid, that if 
a publick notary proteſt the bill, an a&tion on the caſe 16s 
againſt him. 3 New Abr. Law, 612. NR] 

If a bill be left with a merchant to accept, which 18 
loſt or miſlaid, he to whom it is payable, is to requelt the 
merchant to give him a note for the payment, according 
to the time limited in the bill ; otherwiſe there mult be 
two proteſts, the one for non-acceptance and the other 
for non-payment ; and though ſuch note be given, Jy! 
the merchant happens to fai], there muſt be a protelt for 
non-payment in order to charge the drawer. 3 New br: 
Law, 613. fb 

The proteſt is uſually made by ſome notary publick, 3 
ſuch protelt is, prima facie, good evidence that the bil 
was-not accepted, or, if accepted, that it was not Pi 
and ſufficient to put the proof 'on the other fide. 3 New 
Alr Law, 613. | 

A proteſt on a foreign/ bill of exchange is ab{olutely 0&- 
ceſlary to entitle the party to recover againſt the drawers 
not only intereſt and coſt, but likewiſe the principalſum; 


ard for this purpoſe the hilt muſt be preſented ae 94 | 


B34 
fonable time; and in caſe of refuſal of acceptance, or in | 
caſe the drawee cannot'be found, it muſt be proteſted: in 
a reaſonable time, and notice of ſuch proteſt, as alſo no- 
tice of a protelt after acceptance and non-payment ' given 
to the drawer In a reaſonable time ; for though the drawer 
:. bound to the party, to whom the bill is payable, till} 

vment be aCtually made, yet it is with this candition 
and proviſo that proteſt be made in due time, and a lawfui 
and ingenuous diligence uſed for the obtaining payment 
of the money 3 and the reaſon hereof is, that the drawer 
might have had effes, or other means of his, upon whom 
he drew, to reimburſe himſelf the bill, which ſince for 
want of timely notice he hath remitted or loſt, it were 
unreaſonable the drawer ſhould ſuffer through his negleEt. 
3 New Abr.' Law, 613. | ; 

As to inland bills, though a proteſt was nor neceſſary 
at Common Law in order to ſve the drawer, and 1s only 
now neceflary by the ſtat. 9 & 10 FF 3g. and the 3& 4 
Anne to inticle the party to intereſt and coſts ; yet con- 
renient notice muſt be giver» by the party, to whom the 
bill is payable, to the drawer, of the drawee's refuſal of 

yment, and if any damages accrue to the drawer for 
want of ſuch notice, it muſt be borne by the perſon to 
whom the bil> is payable ; but this muſt be left to a jury, 
who are to determine herein according to the cuſtom of 
merchants, 3 New Abr. Law, 613. 

A bill was drawn on Swtor payable in three days ; Sutor 
broke ; the perſon to whom it was payable kept the bil] 
by bim four years, and then brought aſſump/it againſt the 
drawer: and by Treby C. J. when one draws a bil! of 
exchange, he ſubje&s himſelf to the payment, if the per- 
ſon on whom it is drawn, refuſes either to accept or pay : 
yet that is with this limitation, that if the bill be n6t paid 
in convenient time, the perſon to whom it is payable thall 
give the drawer notice thereof ; for -otherwiſfe the law will 
imply the bill paid, becauſe there is a truſt between the 
parties ; and it-may be prejudicial to commerce, if a bill 
may riſe up to charge the drawer at any diſtance of time ; 
when in the mean time all reckoning and accounts are 
adjuſted between the drawer and drawee. 1 Salk. 127. 
Allen v. Dockwra. 

The cuſtom of merchants is, that if B, upon whom 
a.bill of exchange is drawn, abſconds before the day of 
payment, the man to whom-it is payable may proteſt it, | 
to have better ſecurity for the payment, and to give notice } 
to the drawer of the abſconding of B, and after time of 
payment is incurred, then it ought to be proteſted for 
non-payment, or after it. But no proteſt for non- 
payment can be before the day whereon it is payable. 
Proved by merchants at Guildhall, Trin. 6. W. & M. be- 
fore Treby Chief Juſtice. And the plaintiff was non- 
ſuited, becauſe he had declared upon a cuſtom, to proteſt 
for non-payment before the day of payment, L. Raym. 

742. Anon, 
 _ The ufval cuſtom in this caſe is, that the- drawer or 
indorſor having received the value, muſt procure an able 
man, ſome friend of his, to underwrite the proteſt, which 
s common for non-acceptance, or for want of better 
fecurity, uſing theſe or the like words : / here under- 
written do bind myſelf as principal, according to the cuſtom 
of merchants, for the ſum mentioned in the bill of exchange, 
whereupon this proteſt is made. Dated, &c. Marius 117. 

Indorſement is a term known 'in law, which by the 
cuſtom of merchants transfers the property of the bill or 
note to the indorfee ; and is uſually made on the back 
of the bill, and muſt be in writing ; but the law hath not 
appropriated any ſet form of words as neceflary to this 
ceremony, and therefore it hath been held, that if a man 
Write on the back of a bill of exchange, This is to be paid 
to 7. 8, or, the contents of this is to be paid to F. S. and 
ſets his hand to it, this is a good indorfement. 3 New 
Abr. Law, 60 . ; 

Clark having a bill of exchange payable to him or or- 
der, puts his name upon it, leaving a vacant ſpace 
above, and ſends it to F. $. his friend, who got it ac- 
cpted'; but'the money not being paid, Clark brought an 


mdebitatus efſumpfit againſt the acceptor : and it was ob- 
a on evidence, that the property was transferred to 


Vor. I, N* 32. 
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Ft per Holt C.J. 'F. $. had it in his power to aft 
either as ſervant or affignee : if he had filled up the blank 
ſpace making the bill payable to him, that would have 
witneſſed his ecleCtion to have received it as indorſee ; but 
that being omitted, his intention is preſumed to a& only 
as ſervant to Clark, whoſe name he would uſe only in or- 
der to write the acquittance” over it. 1x Salk. 126, 
Clark v. Piget, | Wo OS HONG 
' A bill of exchange was indorfed in this manner : Pay 
the tontents of this bill units the order of J. S. wbo brought 
his aCtion as indorſee, aveyring he.had made no order to 
any body to receive the” money ; and: on demurrer it was 
objected, that F. $. conld not 'maintain an aQtion ; be- 
cauſe the indorfement was not to him, but to his order : 


| but the court held the'aQtion well brought q 1a the in- 


dorſorz and that among tradeſmen, this form of in- 
dorſement is commonly ufed, although it is intended-to be 
made payable to the perſon, whoſe order is mentioned, 
3 New Abr. Law, bog. 

It has been adjudged, that a bill of exchange cannot 
be indorfed for part, ſo as to ſubje& the party to ſeveral 
ations ; as if 4. having a bill of exchange upon B. in- 
dorſes part of it to F. 8, F. 8. carinet bring an «ion 
for his part; although he allege a cuftom amone ſt mer- 
chants for ſuch kind of indorfement ; for the contract 
being entire, and ſubjeCting him only to one man's aCtion, 
no cuſtom can make liim liable to two or more aCtions for 
the ſame gebt. 3 New Abr. Law, bio. Carth. 466. 
Hawkins v. Cardy. 1 Saik. 65. 8. C. where it is ſaid, 
that the plaintiff ſhould have acknowledged fatisfaftion 
for the" rePk 3 New Abr. Law, 610. 

if a bill of exchange is made payable to A. who in- 
dorſes it B. who indorfes it to C.. which is proteſted for 
non-payment z B. may bring an a&ion on this bill, not- 
withſtanding his indorſement. 2 New Abr. Law, 608. 
1 Sh;w. 163. Deckers v. Harriat. HE | 

'T he money is to be paid to him in' whoſe favour the bill 
is drawn, or to'the indorſee, in caſe it be indorſed over, 
of which indorſement the drawer and acceptor muſt take 
notice at their peril ; alſo if there are ſeveral indorſors 
and indorſees, the laſt indorſee is intitled to the money. 
3 New Abr. Law, 608. Carth. 130. . 

5. Of ſuing the drawer, indorſor and acceptor. 

Every drawer of a bill is liable to the payment there- 
of, as is every acceptor and indorfor. Alſo if there are 
feveral indorſors of 'the ſame bill, the laſt indorſee ag 
bring his aCtion againſt the firſt indorſor, or any © 
them ; for the indorſement is, as it were a new bill, ar 
at leaſt a warranty, as ſome books expreſs it, by the 
indorſor that the bill ſhall be paid. 3 New Abr. Law, 


07. 

it a bill be drawn upon A. and he accepts it, and 
afterwards refuſes payment, upon which the bill is pro- 
teſted, the perſon to whom it is payable may bring ſe- 
veral ations againſt the acceptor and drawer ; for the pro- 
teſt is no diſcharge of the acceptor. 3 New Abr. Law, 


607. | 
But though the drawer, acceptor, and indorſor are 
all liable, yet the party can have but one fatisfaCtion ; 
and until ſuch fatisfaCtion is aQtually, had, he may ſue all, 
or any of them : and accordingly it was adjudged in the 
Exchequer Chamber, *where the caſe was, an indorſee 
ſued the drawer, and had judgment againſt him, and 
he alſo brought an aCtion againſt the indorſor, to which 
the indorſor pleaded the judgment againſt the drawer : 
but the plea was held ill; for that the judgment was 
not ſatisfaQtion, without which the party could not be 
barred of the remedy which he had againſt _the other. 
3 New Abr. Law, 607. : Mod. 86. Skin. 265. Clax- 
ton v. Swift. Lut. 878, 882. S. C. ſays the judgment 
was reverſed, becauſe there was not ſatisfaQtion ; for the 
court were of opinion, that this caſe differs from the 
caſe of treſpaſſes, and is rather to be "reſembled to two 
debtors by a joint and ſeveral obligation, . becauſe by the 
cuſtom the firſt drawer of the bill, and every indorſor 
thereof is liable to the' payment. of a ſum certain to the 
laſt indorſee, though the aQtion be to recover by way of 

damages. Thy j 
5s G And 
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And not only the drawer, acceptor, and indorſof are 
liable, but alſo, by the cuſtom of merchants, if one 
merchant draw a bill which is proteſted, and another hear- 
ing thereof declare, that he, for the honour of the drawer, 
will pay the contents, and thereupon ſubſcribes in theſe 
or like words': 1 the underwritten do bind miſe as princi- 
pal according to the cuſlom of merchants for the ſum men- 
tioned in the bill of exchange, - whereupon this proteſt 13 
made, &c, This thall as effeCtually bind, him as if he 
had been the original drawer ; and. by this the perſon to 
whom the bill is payable hath his remedy both againſt 
ſuch perſon as ſurety, and alſo againſt the principal ; but 
the principal or original drawer is liable to him who ſub- 
ſcribes for his honour. 3 New Abr. Law, 608. 

A. draws a bill upon B. who had effefts enough in 
his hands to anſwer the bill, which ſome time after is 
proteſted, whereupon the bill is indorſed to 4. the 
drawer who brings an aCtion as indorſee. Per Parker, 
C. J. at nf prius, there being effeCts, the acceptance 
was not upon the hanour of the drawer, and ſo the aCtion 
is well brought ; for when a merchant draws a bill on 
his correſpondent, who accepts it, this is payment ; for 
it makes him debtor to another perſon, who may bring 
his ation ; ſo that this is ſuch a payment as may be ſet off 
upon a former aCtion, and pleaded in bar of ſuch action : 
but if there were no effects, the aCtion would not lie; 
for it would have been an acceptance upon honour only, 
and the money would be recovered only to be recovered 
again, Yin. Abr. tit. Bills of Exchange (H. 12.) 12 Med. 
Trin. 10 Anne, B. R. Lowere v. Lanbray. 

A bill was drawn at ſix days ſight, and preſented and 
accepted the 8th of February, which made it payable the 
14th, and the three days of grace brought it to the 17th, 
which was a Saturday, and the acceptor ſtopt payment on 
the Tue/day following, before which the bill was not ten- 
dered. And upon this evidence it was left to the jury, 
who were of opinion, that the drawer was diſcharged at 
the end of three days of grace, Stran. 829. Coleman v, 
Sayer. | | 

- an aCtion upon an inland bill of exchange brought 
by the indorſee againſt the drawer, it appeared the bill 
was payable the 14th of ay; that upon promiſe of 
payment, the indorſee gave the acceptor to the 18th, 
- from thence to the 20th, thence to the 24th, and from 
thence to the 7th of June, when the acceptor failed. 
And there being no notice tothe drawer, the Chief Juſtice 
held it to be the loſs of the indorfee. Stran. 702, Get v. 
Brown, 1 Geo. 2. 

In caſe upon a bill of exchange, upon the evidence at 
the trial before Holt Ch. ). at Guildhall, Novem. 23 Mich. 
12 I/. 3. the caſe was thus: 4. drew a bill of exchange 
upon B, payable to C. at Paris; B. accepted the bill; 
C. indorſed it payable to D. D. to E. E. to F. F. to 
G. G. demanded the bill to be paid by B. and upon 
non-payment G, proteſted it within the time, &c. and 
then G. brought an aCtion againſt D. and it was well 
brought, and he recovered. Afterwards D. brought an 
action againſt B, and though D. produced the bill and 
the proteſt, yet becauſe he could not produce a receipt 
for the money paid by him to G. upon the protelt, as 
the cuſtom is among merchants, as ſeveral merchants 
upon their oaths aflirmed, he was nonſuited. But Holt 
Ch. ]. ſeemed to be of opinion, that if he had proved 
payment by him to G. it had been well enough. Lord 
Raym. 743. Mendez v. Carreroon, $7 

An action was brought by the plaintiff againſt the de- 
fendant as indorſor of an inland bill of exchange for 
© 1007. drawn at forty days ſight by one Carrick upon one 
Dada, in favour of the defendant, who indorſed it to 
the plaintiff. Dodd accepted the bill, but did not pay 
it; upon” which it was proteſted by the plaintiff. All 
which was proved to the jury ; but it did not appear that 
the drawer had notice of the non-payment, before this 
action was brought, or that any application was firſt 
made to him for payment : and this matter being objected 
by the defendant's counſel, and they infiſting that for 
want of ſuch notice or demand, or due diligence uſed 
for that purpoſe, the plaintiff muſt be nonſuited, the jury 
gave a verdict for the plaintiff ſubje& to the opinion. of 


| 
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the court. And as this was a point unſettled, and man 
contradictory opinions theteon, as appears from the ſeveral 
preceding caſes, -the court took time to conſider 


and -this term unanimouſly were of opinion, 
preſent caſe it was not neceflary to demand the mon 


of It ; 
that in the 


from the drawer, or to uſe any diligence for that Purpoſe 
or to give him notice of non-payment by the drawee, 
T hat a bill of exchange was an order or command biven 
by the drawer on or to the drawee-(who has, or is ſup. 
poſed to have, effefts of the drawer in-his hands) to p, 
a ſum of money to a third perſon ; that when the bill js 
accepted, the drawee is become the principal debtor, ang 
the drawer is liable only in default of the drawee; and if 
due diligence be not uſed to get the money from the ae. 
ceptor or drawee, arid notice of his non-payment giyen 
in convenient time to the drawer, the drawer ſhall uct 
be liable ; for if it ſhould be otherwiſe, and the perſon 
to whom the bill was drawn ſhould become inſolvent, 
without ſuch due diligence uſed by the payee, or perſon 
to whom the bill. is payable, to demand payment from 
the drawee, or without his giving the drawer timely nc 
tice of the non-payment, then would the drawer unrea- 
ſonably ſuffer through the laches of the payee ; having 
no intimation to call in his effeEts before the drawee he- 
came inſolvent. 

That when a bill of exchange is indorſed by the per. 
ſon to whom it is made payable, it is become a new bill, 
and the indorſor is in the place of the drawer ; and there- 
fore if the indorſee uſes due diligence to get the money 
from the acceptor, and is refuſed payment, then the in- 
dorſor, who has put himſelf in the place of the original 
drawer, upon notice of ſuch non-payment, is become 
liable immediately, but not otherwiſe; in like manner, 
and for the reaſon that the original drawer would have 
been, in the like caſe, had there been no indorſement: 
and the indorſee is not obliged to make any demand upea 
the drawer, or to give him any notice ; for he does not 
truſt the drawer (wha may not perhaps be known to him.) 
The indorſor is his debtor, and not barely a warrantor or 
ſecurity for the payment of the money, 

That there was no difference between foreign and in- 
land bills of exchange, except in the degree of the con- 
veniency ; and as to foreign bills, this matter has been de« 
mined before in Strange 441. The reaſon of the judy: 
ment there given was for the inconveniencies that would 
enſue to commerce in general, from the diſcredit it 
would bring upon bills of exhange to be thus clogged 
with a neceſſity of giving ſuch notice, and making de- 
mand on the original drawer. Now every inconvenience 
attending a foreign bill holds to a great degree, though not 
equally in reſpe& to an inland bill, if a perſon ſhould be 
obliged perhaps in ſeveral remote parts of the kingdom 
to enquire after, and find out the drawer ; and therefore 
in this caſe it was not neceſſary to prove any enquiry af- 
ter, or demand upon, the original drawer, or any notice 
of the non-payment to him. | ; 

That what gave riſe to the ſeeming contrariety of opi- 
nions upon this point is the confuſed manner in which 
caſes upon inland bills of exchange and promiſſory notes 
are reported and blended together. There is a ſtrong re- 
ſemblance between a promiſſory note indorſed, and at 
inland bill of exchange, and the law ſhould be ſettled on 
the analogy between them. Whilſt a promiſſory note re- 
mains in its original ſtate without indorſement, it bears 
no reſemblance to an inland bill of exchange ; but whe 
it is indorſed to a third perſon the ſimilitude begins ; {or 
then the maker of the note is in the ſame ſituation with 
the drawer or acceptor of the bill of exchange ; and the 
indorſee of either bill or note muſt demand the money 
from the acceptor of the bill, or maker of the note, bc- 
fore an aCtion can be_ brought againſt the indorſer that 
this was determined with reſpect to the maker of a note 
in the court of Common Pleas, as cited in Strange 1087; 
that where Holt ſaid in Oates's caſe, reported in £. 4, 
443. that the indorſee muſt demand or endeavour to 69 
the money from the maker of the note before he can jr 
the inder/or ; and added farther, The ſame law if 1%? " 
was drawn upon any other perſon payable ta C. or order ; IC 


does not mean that the demand muſt be firſt made hd 
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Jrawer of the bill of exchange, before the indorſee can 
ſue the indorſor, but upon the perſon who is in the ſame 
Gtuation with the drawer (or maker) of the promiſſory 
note, who is the real debtor, and this is the acceptor of 
the bill of exchange. | 

That this opinion of . Holt, which, thus conſtrued, 
agreed with the preſent opinion of the court, was milſ- 
underſtood in Salk. 127. (which is manifeſtly a wrong 
colletion from Holt's opinion in Oakes's caſe) where it 1s 
faid, that the indorſee of a bill of exchange muſt, in an 
ation againſt the indorſor, prove that he demanded the 
muney from the drawer, or him upon whom it ts drawn, 
and that he refuſed to pay it, or elſe that he ſought him and 
could not find him; that there was the ſame miſtake in 
Mad. 244 3 and that the confuſed and ſhort notes taken of 
theſe and other caſes, were the true occaſion of all the 
contrariety of opinions on this point. 

And that upon the whole, in an aCtion by the indorſee 
of an inland bill of exchange againſt the indorſor, he muſt 
prove a demand, or due diligence uſed to make it, upon 
the acceptor, or perſon upon whom the bill was drawn : 
and in an action by the indorſee of a promiflory note a- 

inſt the indorſor, he muſt prove a demand made, or 
- diligence uſed to make it, from the maker of the note. 
In the King's-Bench, Michaelmas term, 1758. Heylins 
and Adamſon. | 

If the indorſee of a bill accepts but two pence from 
the acceptor, he can never reſort to the drawer. L. Raym. 
743+ Taſſel and Lee v. Lewis. | 

& bill of exchange was drawn upon plaintiff at Leghorn, 
which he accepted : but by the law there, if a bill be ac- 
cepted and the drawer fails, and the acceptor hath not 
ſufficient effeCts of the drawer in his hands at the time of 
the acceptance, the acceptance becomes void. And this 
happening to be the plaintiff's caſe, in order to diſcharge 
himſelf o this acceptance, he inſtituted a ſuit at Leghorn, 
and his acceptance was thereupon vacated by a ſentence in 
that court. Afterwards the plaintiff returned to England 
and was ſued here at law upon this bill, and thereupon 

he exhibited his bill in the court of Chancery for an in- 
junQtion and relief, 

King Lord Chancellor, was clearly of opinion, that this 
cauſe was to be determined according to the local laws of 
the place where the bill was riegotiated : and-the plaintiff 's 
acceptance of the bill having been vacated, and declared 
wid by a competent juriſdiction ; he thought that ſen- 
tence was concluſive, and bound the court of Chancery 
here. And in this caſe a perpetual injunCtion was granted 
toenjoin the defendant from ſuing upon this bill. 22d of 
November 1720. 2 Eq. Abr. 524. Stran. 733. Burrow v. 

emino, (8 

In an ation by the indorſee of a bill of exchange 
3gainft the acceptor ; it was held not to be neceſlary to 
prove the hand of the drawer : and the plaintiff reſted 


on the proof of the acceptance. 'The defendant offered to 


Prove it a forged bill by calling perſons who were ac- 
quainted with the hand of the drawer, and would ſwear 
they did not believe it to be his hand, But the Chief 
ultice would not admit this, from the danger to ne- 
gotiable notes, and becauſe a man might with deſign write 
contrary to his uſual method. And he ftrongly inclined, 

t even aCtual proof of forgery would not excuſe the 
defendant againſt his own acceptance, which had given 
Soul a credit with the indorſee. Stran. 946. Fenys v. 

er, 

Upon a caſe made at ni/i privs before Pratt, Chief 
Juſtice, it appeared that the plaintiff had declared on an 
ndorſement made by William Abercrombie, whereby he 
pointed the payment to be to Louiſa Acheſon or order ; 
and upon producing. the bill in evidence, it appeared to 

Payable to Abercrombie or order ; but the indorſement 
be only in theſe words, Pray pay the contents to Louiſa 

chelon ;”* and therefore it was objected, that the indorſe- 


on not being to order, did not agree with the plainuft 's 
—earation ; but upon conſideration the whole court were 

Opinion it was well enough, that being the legal im- 
port of the indorſement, and that the plaintiff might 
"Pon this have indorſed it over to another, who would 
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be the proper order of the firſt indorſor. Judgment for the 
plaintiff. Syran. 557. Acheſon v. Fountain. 

Huſſey brought afſump/it againſt the defendant Faceb, 
upon his acceptance of a bill of exchange drawn upon him- 
by the Lord Chandss according to the cuſtom-ot merchants. 

he defendant Tacsb pleaded, that the Lord Chandss 
played at hazard with the plaintiff Huſſey, and loſt to him 
at one and the ſame time 150/. and that ſor payment and 
ſecurity of the faid ſum_ of 150/. loſt to the plaintiff, 
he drew this bill of exchange upon the defendant payable 
to the plaintiff, which the defendant accepted ; and then 
he pleaded the ſtatute of' gaming of 16 Car. 2. cap. 7. by 
which this bill of exchange, being given for ſecurity of 
the faid ſum gained at play, became void, &c. The 
plaintiff demurs. And Sir Barthslomew Shower for the 
plaintiff argued, 1ſt, 'That this was not within the ſta- 
tute ; for though he well agreed, that an aCtion could-not 
be maintained againſt the Lord Chandos himſelt for this 
money, by-reaſon of this ſtatute ; yet here a third perſon 
had made himfelt chargeable by his own collateral engage- 
ment, v2, by the acceptance of the bill, which ſeems to- 
be out of the intent of the aCt ; the af/amp/it of the ac- 
ceptor being altogether different ſrom that of the drawer ; 
for although the conlideration of the drawer was for money 
won at play, yet the confideration of the acceptor was 
the honour of the drawer, or his etfeQts in the hands of the 
acceptor. And the defendant has not pleaded, that the ac- 
ceptance was pro ſolutione & ſecuritate of it. Beſides, 
that it would be of very ill conſequence, to ſuffer the de- 
fendant to avoid his own bill and acceptance by this 
means ; for a bill of exchange once accepted by a reſponſi- 
ble man, is of ſuch credit among traders, that it paſſes 
as current as ready money, and is negotiated from one to 
another through all Europe, and exchanged upon valuable 
conlideration, till it comes back to Londer, But if the 
firſt acceptor ſhall be admitted to avoid it by the ſtatute of 
gaming, this will diminiſh the credit of bills of exchange, 
and will be a great check to merchandizing. But to this 
it was anſwered and reſolved by the court, 'That if a 
collateral engagement of a third perſon ſhall not be within 
the intent of the aCt, the aCt will be very eaſily evaded, 
and in effe&t rendered uſeleſs. And. therefore all the 
court was of opinion, that if a man loſt money at gaming, 
viz, more than 100!. at one time, and he procures F. S. 
to be bound for the payment of it, or as the principal 
caſe is, gives a bill of exchange for the payment of it, 
which is accepted, both theſe ſecurities are void by the 
ſaid at. But if he who wins, being indebted to the 
ſtranger, procures him who loſes to bind himſelf to the 
ſtranger, for the payment of the money due by him who - 
wins to the ſtranger, in conſideration of a diſcharge of the 
money which he hath loſt at gaming, this bond which 
he makes to the ſtranger is not within the aCt, becauſe it 
is made for a juſt debt. Sg in this principal caſe, if the 
bill of exchange had been afterwards aſſigned for a valuable 
conſideration, the honeſty of this aſſignment had purged 
the original canker, and rendered it. good enough. As 
where a fraudulent conveyance is aſſigned upon valuable 
conſideration, the fraud is purged. (But Sir Bartholomew 
Shawer ſaid, that it was ſtrange that the party, by his aſ- 
ſgnment, could make good that which was void ab znitio.) 
But in this caſe at bar, the money loſt at play is the foun- 
dation of the whole, which is ill, and therefore the bill 
and the acceptance, which are the ſuperſtruQture, are ill 
alſo. Note; This is called an acceptance for the honour 
of the drawer, when a ſtranger, upon whom the bill was 
not drawn, in reſpeCt of the drawer, and having no effe&s 
of his in his hands, accepts It. 

2, It was objeCted ſor the plaintiff, that the defendant 
has not brought humfelf within the ſtatute ; for he has not 
alleged, that the Lord Chandos and the plaintiff played 
upon tick or credit, according to the words of the aft, 
which is a penal Jaw, and ought to be purſued ſtrialy ; 
for ſuch gaming was not prohibited by the Common Law. 
Sed non allocatur ; for, per curiam, The giving of the bill 
of exchange makes it evident, that they did not play for 
ready money, but for credit, | | 


3 
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3- It was objeQted, that the cuſtom, which was the 
ground of the action, is not anſwered by the plea. Sed 
non allocatur ; for per curiam, It is confeſſed and avoided. 
It is admitted to be good generally, but not with this in- 
gredient; and by He.t Chief Juſtice, Though theſe de- 
clarations ſeem to be grounded upon cuſtom, yet this cul- 
tom is properly the Common Law ; for the acceptance of 
the bill amounts to a promiſe in law to pay it, and this 
promiſe is grounded upon the conſideration of trade, 

4. It was objected, that the defendant ſhould have 
pleaded the general iſſue, and given this matter in evi- 


dence; for the ſtatute ſays that ſuch contraCt ſhall be void; 


then nothing is, due to the p'aintiff, and conſequently the 
defendant ſhould have pleaded the general iflue ; for in 
effeQ this plea does but amount to it, Sed non allocatur ; 
for per curiam, Where the defendant has ſpecial matter, 
conſiſting not only of bare matter of fact, but inter- 
mixed with matter of Jaw, which will avoid the charge 
or action of the plaintiff, he is not obliged to plead the 
general iſſue, but may plead it ſpecially ; for otherwiſe he 
ſhould be obliged to commit a point of law to a jury 
who is ignorant of it, which would be abſurd ; theretore 
in debt vpon bond made by a feme coverte while ſhe was 
coverte de baron, the defendant may plead the ſpecial mat- 
ter, or non eft fatium, and give it in evidence. vee 
'3 Cro. 871, g00. 4 Co. 13, 14. Lord Cronnwell's caſe. 
£1ob. 127. Poph. 65. Dyer 121- So in this caſe the 
defendant might have pleaded the general iſſue, and have 
given-.this matter in evidence, or he might do as he has 
done, v7z. plead it ſpeciaily ; and therefore judgment was 
£iven by the whole court for the defendant. 

Note ; ln this caſe, the caſe of one Rojindale, lately ad- 
judged, was cited, where the cafe in cifect was thus: 
A. covenanted with B.. that the horſe of 4. ſhould run 
with the horſe of B. four heats, for 30 /. each heat; and 


in covenant brought for the 1201. having won every heat, 


the defendant pleaded the ſtatute of gaming :' and upon 
demurrer, i was objected, that this was not within the 
ſtatute z becauſe the running of each heat for 30/. was a 
diſtinEt and ſingle wager; and then being but for 3ol. the 
ſtatute did not extend to it, the ſum prohibited by the 
ſtatute being 100/7. or more. 
was void for the whole; for it was but one entire and 
{fingle contract, though the hories were to run four times, 
and then the ſum won amounting to 120/. it was expreſly 
Prohibited by the act. S. C. 3 Keb. 254, 259. L£. Raym. 
87. Trin, 8. IW. 3. Huſfſty and Facoh. 1 Salk. 344. S.C. 

If 4. draws a bill of exchange payable to B. for the 
uſe of C. and B. for a valuable conſideration, indorſes it 
over to D. D. may bring an aCtion againſt A. the drawer; 
and he cannot plead that the money was extended in his 
hands at the ſuit of the King, for a debt due from C. for C. 
being only ce/{ui que tru/?, had only an equitable intereſt, 
and no legal remedy for the money; and B. 1s only re- 
ſponſible in equity to C. for the breach of truſt. 3 New 
Abr. Law, 698. Carth. 5. Skin. 264. 1 Show. 5. 8, C. 
Evans v. Cramlington. Acjudged and afhirmed in the 
Exchequer Chamber. 2 /:1. 30g. 8. C. Adjudged, it ap- 
pzaring that the bill was indorſed before any feizure or 
writ of extent iſſued out ; and an” indorſement on fuch a 
bill was good, by the cuſtom of merchants. 

A. gave B. a bill of exchange for value received ; B. 
aligns it to C. for an honeſt debt ; C. brfags an imdebitatus 
&//ump/it on this bill azainit 4, and had judgment ; on 
which A. brings his bill to be relieved in equity againſt 
' this judgment, becauſe there was really no value received 
at the giving this bill, and C, would have no prejudice, 
who might {til} reſort to B. upon his original debt: it was 
2nſwered, that 4. might be relieved againſt B. or any 
claiming as factor or ſervant of, or to the ule of B, 
But the Chancellor held, that C. being an honeſt creditor, 
and coming by this bill fairly for the ſatisfaQion of a juſt 
debt, he would not relieve again(t him, becauſe it would 
tend to deſtroy trade, which is carried on every where 
by bils of exchange, and he would not leſſen. an honeſt 
creditor's ſecurity. Comyns 28. Anon. | 

In aftion brought upon a bill of exchange, made pay- 
able to the order of the plaintiff, the declaration ſet forth, 

I 


But it was adjudged that it 


im the Exchequer, Anon. 


cedent for it. 
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that the defendant, by his acceptance, became liable to 


the plaintiff ſecundum conſuetudinem mercatorum. Upon this 
declaration there is a demurrer. 

It was argued for the defendant, that the plaintiff tag 
only an authority to indorſe the bill, and then the indorſee 
might maintain an aCtion ; but that the plaintiff wag no 
intitled to receive the money.” It was compared to the 
caſe of a deviſe, that executors ſhall ſell land, where the 
executors have only an authority to ſell, but no intereſt ; 
and therefore immediately upon ſale, the vendee is in, not 
from the executors, but under the will, 

On the other ſide it was ſaid, that if this was law, 
multitude of bills of exchange would be. overthrown; 
that by the cuſtom of merchants, there is no dilference 
between payable to the order of ſuch a one, and payable 
to ſuch a one or order ; and that the cuſtom is confeſſed 
by the demurrer ; that the ſame ſtriftneſs and nicety 
are not required in the penning of bills current between 
merchant and merchant, as in deeds, wills, &c. Court: 
Even in caſe of land, a grant or deviſe of the profits of 
land carries the land : order implies property ; no dif- 
terence between having a power to diſpoſe of money, and 
having the money itſelf. What is an order, but an ay- 
thority to appoint the payment of it? which the plaintiff 
here does to himſelf. Judgment for the plaintiff, Lucas 
286. v. Ormſton, B. R. 1 Ges. 1. 

A. drew a bill of exchange upon B. payable to C. then 
B. accepts the bill ; C. indorſes it to D. now by this in« 
dorlement by C. to D. B, is diſcharged of any payment 
as to C, and if D. indorſes it over to Z. then B. is dif- 
charged of any payment to D, but if D. pays the mo- 
ney to E. then D. by this payment becomes again intitled 
to receive the money of B. and at ſuch time no other, 
whether Z. or C, is intitled to bring any aCtion againſt 
B. but D. only. So if C. pays the money. to D. then 
B. is diſcharged, but C. becomes: really intitled, and P. 
is again intitled as to him, but diſcharged againſt D. 2nd 
E. See Lutw. 885. b. 888. b. 1 Fac. 2. in Cam. Scace, 
_ s Serwonters. Vin. Abr, tit. Bills of Exchange, 
(H. 1, 


6. Of the aftion and remedy on a bill of exchange ; and 
the manner of declaring and pleading thereon. 

It ſeems agreed, that againſt the drawer an aQtion of 
debt, or a general indebitatus aſſumpſit, will lie ; for he 
having received the money, the law raiſes a contract, and 
lays him under an obligation to pay it ; but it hath been 
adjudged, that neither an aCtion of debt nor an inde6itatz: 
aſſumpſit will lie againſt the acceptor of a bill of exchange, 
and therefore the remedy againſt him muſt be by a ſpecial 
action on the caſe, founded on the cuſtom of merchants; 
for the acceptance is only a collateral engagement to pay 
the debt for another, in the ſame manner as a promile by 
a ſtranger to pay, Ec. if the creditor will forbear his debt. 
2 New Abr. Law, 614. Hard. 485. Hill. 20 & 21 Gr. 
But ſeems, ſays Mr. /rner, to 
be Milton's caſe, 8. C. cited by Rainsford J. as Miitm's 
cafe lately adjudged in the Exchequer, and ſays, that though 
Hale Ch. B. ſaid, it were well if the law were otherwiſey 
yet we all agreed, that a bill of exchange accepted, os 
was indeed a ground for a ſpecial ation upon the cake, 
but that it did not make a debt ; firſt, becauſe the ac- 
ceptance is.only conditional on both ſides. If the mone} 
be not received, it returns back upon the drawer, ar 
he remains liable till, and this is only collateral. 
condly, becauſe onerabilis does not imply debt. | Thirdly, 
becauſe the caſe is prime impreſſionts, and there 1s 0 Pre” 
1 Med. 286, Trin. 22 Car. 2. B. KR. 
the caſe of Brown v. London, 

In caſe, the plaintiff declared upon the cuſtom of me- 
chants, and that T. $. drew a bill of exchange upM ar 
defendant to pay to the plaintiff, which he accepted, 41 
has not paid, and likewife upon an indebitatus, for that 
the defendant had accepted it ; it was inſiſted, in arre hos 
judgment, that an zndebitatus aſſumpſit would not lie, bu 
an aCtion on the caſe only ; and of that opinion wy 
Hale and Rainsford, who ſaid it was fo adjudged in ron 
Exchequer fince the King's reſtoration ; and fo jug. 
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aved, he/atante Twiſden 3 for he conceived that the 
_" Aa pb debt by him that accepted the bill. 
Vent. 152+ Mich. 25 Car. 2. Brown v. Londone.— 
Freem. Rep. 14. pl- 13: $.C. accordingly —2 Lutw. 1594. 
In the caſe of ellaſyſe v. Hejter, it was laid by Powell 
J. that an indebitatus aſſumpſit does. not lie upon a bill of 
exchange ; and the reporter obſerves, that at this time it 
was not denied by the other Juſtices; and cites the caſe 
of Br-wn v. Londone, wherein judgment in like caſe was 
arreſted after verdity as reported by Lev. 298. and ſays 
it has been adjudged, aſter verdict, that ation of debt, 
Joes not lie upon a bill of exchange, and cites Hard. 
TFut though a general indebifatus aſſumpſit will not lie 
againſt the acceptor of a bill of exchange, yet if A. delivers 
money to B. to pay over to C, and give C. a bill of ex- 


change drawn upon B. and B, accepts it, C. may have an , 


indebitatus ofſumpſit againſt B. as having received money 
to his uſe, but muſt not declare only upon the bill of -ex- 
change accepted. 3 New Abr. Law, 614. 1 Vin. 153. 
1 Rol. Abr. 32» 

As to the manner of dec'aring. on a bill of - exchange, 
this is ſaid to have varied ; the declaration in- ſome caſes 
being general, ſometimes ſpecial, and laid with an expreſs 


promiſe, and at other times without it : but ic ſeems-to be ! 


| now ſettled, that the cuſtom of merchants concerning 
| bills of exchange being part of the Common Law, of 
which the Judges will take notice. ex officto, it is unne- 
ceſſary to ſet forth the cuſtom ſpecially in. the declaration, 
and that it is ſufficient to ſay, that ſuch a perſon, accord- 
ing to the uſage and cuſtom of merchants, drew the-bill. 

New Abr. Law, 614. . Co. Lit. 182. 2 4nfl. 404. 
Pw. 126. 4 Co. '76. Cro. Car. gol. Hard. 486. 
1 Salk, 125, 127. Lutw. 233- Carth. 83, 264.' 5 
Med. 367. 1 Show. 127. 3 Med. 226. L. Raym. 
1542, 

y caſe upon a bill of exchange againſt the acceptor, 
it was alleged generally guod .accepiavit ; and on de- 
murrer to the declaration, (exception was taken, that by 
3 Anne, c. 9. the acceptance muſt be in writing, and 
therefore this ought. to be alleged-to be ſo. Sed per cu- 
riam, Acceptavit 18 enough, and if writing is neceſſary, 
it will be implied, Beſides, the writing required by the 
ſtatute is only in order to make the drawer liable to. da- 
mages and coſts. The plainuff muſt . have judgment. 

. Stran, $17. Erſkine v. Murray. 

As by the cuſtom of merchants public-notaries uſually 
proteſt bills, it hath been held, that pleading proteflavuit 
ſeu prote/lari cauſavit, is ſufficient ; and that the party 
may plead prote/?avit, and give in evidence that the no- 
tary public did it, 3 New Abr. 613. Crumb. x53. * 

lf the drawee be dead, or cannot be found to accept 
2 bill, theſe are good cauſes of proteſting it, and-alleging, 
in pleading, that the party on whom the. bill was. drawn 
nn fuit inventus, is ſufficient, without ſhewing inquiry 
was made after him. Carth, 510. 

If a bill of exchange be drawn at uſance, it muſt be 
arerred what this uſance is; -otherwiſe the court will not- 
take notice of it, 1 Salk. 131, Buckiey v. Campbell. 

Debt againſt a merchant upon a bill by him payable 
at the feait of the Purification, called Candlemas-day ; 'and 
after judgment for the plaintiff, it was. moved in arreſt 
thereof, becauſe payment at Candlemas is not known 
'n our law : but judgment was affirmed ; for that among(t 
merchants ſuch payment is known to be on the 2d of 


, 
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count, this aQtion was founded upon a deceit, the bill not 
being paid according to the warranty, every one who draws 
a billwarranting the payment-thereof; 'and; therefore being 
in the -nature of an action for-a deceit,' which is a tort, 
it cannot be joined with-an afſſumpſit, which 'is founded 
upon -a contract; and therefore, tor want of laying an 
expreſs promile, it was ill, entire 'damages being. given. 
Northey faid, That the'a&tion was founded upon the cuſ- 
tom, and that the obligation aroſe by that, and therefore 
the action is maintainable without ſhewing a promiſe. 
Cro. Gar. 302, A'\fedaration upon a (bill of exchange, 
without ſhewing -any promiſe;; '-and the bill is ſo. 2. 
This ſounds all in contract ; for the \cuſtom raiſes a pro- 
miſe-in law, that the drawer will pay:the:-money, if the 
perſon upon whom it was drawn refuſes to pay it. And 
2 Cro. 307. ſays, 'that if a merchant accepts a bill, 'it 
has'by the-cuſtom-the force of a promiſe to ;compel him 
to pay the money. Holt Chief Juſtice, at the begin- 
ning, ſeemed to agree with the objeCtion, and faid, that 
he who draws the bill-warrants the payment of it, and 
it he does not, :it is a deceit, and one.may have-an ation 
upen it ; but then they ought:not; to join 'it with an-ac- 
tion -upon a promiſe. *Phat'is the cafe of Sir Fohn Dal- 
/ton and \Fohnſon, Mich.:7 W. 3. B.'R. Raym. 58. In 
the time of 2 Cre, they were not arrived at this way of 
declaring. upon bills of exchange. Gould, Juſtice, cited 
19:4, 30b, that if a man brings afſſump/it for the arreats 
of ,an account, where the a&tion formed is debt, he 
ought to lay an expreſs promiſe to maintain the ation. 
Holt aid, that the notion-of -promiſes in 'law was a me- 
taphylical notion ; » for the -law makes no promife but 
where there is a;/promiſe in the:party. Afterwards in this 
term judgment was given: for the plaintiff, becauſe the 
drawing of 'the bill was an aCtual promiſe. - L. Raym. 
538. 'Strake v. Cheeſeman. \8.C. 1 Sath. 128. 'Carth, 


$09. N . 446-8  4$ - 
Aſſumpfit for 401. the! plaintiff | declares: upon a :bill 


that the bill was ſee by the defendant, and accepted the 
5th of May; and. then he ſhews another af/umpſit for the 
other 207. &c. The defendant craves 'oyer of the ori- 
ginal, and upon that prays, that the writ-may abate-guoad 


i;th of ay, and the. bill was not payable until ten days 
atter ſight; & quoad alteram promifſtonem, he pleads in'bar 
without defence. [he plaintiff -demurs. © It was argued 
by the defendant's counſel, that if-the' bill: be payable ten 
days after-fight, the day of ſight ſhall be taken excluſive, 
as well by reaſon. of the word poſ?, as' becauſe it is al- 
ways ſo underſtood among merchants. But the court 
was of opinion, 1ſt, 'T hat in veal ations the writ may 
abate in part, but in perſonal actions.a writ cannot abate 
in -part : therefore, admitting'that-the day is excluded 
here, the writ -muſit abate for. the whole, or not at all. 


for the law will never account ' by minutes or hours to 
make priorities in a fingle day, unleſs it be to prevept-a 
great misfortune or'inconvenience ; as-if a' bond be made 
| the firſt day of Fanuary, 'and this bond is: releaſed - the 
ſame day, the bond may be:averred. to be.made before the 
releaſe. 'So if a feme ole bind herſelf in a:bond, and the 
fame day marries, one 'may averthat ſhe married-after-the 


- bond delivered. | in afſize it-appears, that the difledin was 


done the ſame day. .on which the writ was tefted ; yet this 


February ; and the Judges ought to take notice thereof | thall not abate the writ, becauſe the aſſize might'be-pur- 


for the maintenance 


of traffick. Vin. Abr. tit. Bill of 
Exchange, &c. (A.) 1 Yelv. 135. Mich. 6 Jac. \'B. R. 

erſon y. Paunteys. Nete; It ſeems by this caſe it is not 
neceſſary to aver in. the declarations: that: Gandlemas-day 


Vas the 2d of February. 


"RW action upon the caſe upon a bill of exchange, 
ny Plaintiff in bis declaration declared upon a bill of; ex- 
<nange, and that he offered it to the perſon on whom it 
vs drawn, and he_ refuſed it, per qy2d:the firſt drawer 
unit onerabilis. per conſuctudinem, &c. Andi there was an: 
ndebitatus aſjumpfit,and a quantum meruit, un the declaration. 

udgment y default, ,and a writ of inquiry-of -damages,| 
_eatire damages gIVens And now it was moved, in ar- 
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chaſed - aſter the difleifin. + 3dly,' T hat if 'there is a cuſ- 
tom among- merchants, that/the day of the: fight ſhall be 
exciuded, it ought to have:been pleaded ſpecially ;for-jit 
is.a ſpecial cuſtom i of - which the coprt- cannot take notice 
without pleading. - And Powell iJuſtice '{aid, that "the 
court would take notice'.of the lex- mercaloria,, as that 
there. is no ſurvivorſhip, -or' of © a general cuſtom, as 
gavel-kind ; but - that ſuch ſpecial coftom as -this here. 
ought- to be-pleaded. (As -in-attion upon a bill of ex- 
change, unleſs the plaintiff declares-upon a cuſtom to fup- 
port the aQtion-..according to the»common form, the aCtion 
will not be/maintainable. : 4thly, PowelLand Newil, Juſ- 
tices, were of opinion, that the day on which the bill 

5H | | was 

, \ 


reſt of judgment, that as the matter flood upon the belt | 


of exchange for 201. payable ten days after ſight, and 


primam promiſſionem, becauſe the original bears ze. the . 


2dly, T hat there is no fraQtion of a day-in-this caſe ; 
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was ſhewn be rekoned one of the ten: for according to 
Clayton's caſe (5 Co. 1. 2 Vin. 308, 310.) and all the 
books, when the computation is to be made from an act 
done, the day on which the aft was done muſt be 1n- 


cluded ; becauſe ſince there is no fraftion in a day, that 
at relates to: the firſt moment of the day in which' it 


was done, and was as it were then done. But when 
the computation is 'to be from the day itſeif, and not 
from an a&t done, there the day on which the aQt was 
done muit be excluded by the expreſs words of the par- 
ties. As it a leaſe be made to commence a die datus, the 
day is excluded ; but if it be a we 4rv TI which is an aCt 
done, the day of the making {hall be included : But 
Treby Chief Juſtice cont! @ held, that if a bill be payable 
ten days after hght, the day of fight cannot be account- 
ed one of the ten days, but ſhall be excluded. 1. Be- 
cauſe it may be ſeen the laſt minute of the day, and that 
may be intended as reaſonably, as that it was ſeen the 
firit minute. 2. The party may have the whole day to 
view the bill, and that is allowed him by- the law. 3. 
Becauſe the contrary conſtruftion ſeems abſurd; for then 
if a bill be payable one day after. ſight, it muſt be paid 
the ſame day that it is ſeen, which is not the day after 
the fight, as the bill requires. 
admitted that it was good law, but not contrary to his opi- 
nion; for if a man make a leaſe the firſt of January, to 
have and to hold a confefione for a year; there the day 
of the making muſt be accounted one, becauſe being a 
leaſe from the delivery, and to continue but for one 
year.; unleſs the day be included, the leaſe will not deter: 
mine until the end of the firſt of 7arnrary the next 
year, and ſo there wilt be two firſt days of Fanuary in 
one year. But notwithſtanding his opinion, becauſe his 
brothers were of a contrary opinion, he ordered that the 
defendant ſhould anſwer over. 

Note; Before this opinion of the court was pronoun- 
ced, the defendant's counſel offered to take exceptions to 


the declaration, but the court refuſed to admit them ; 


for per curiam, upon a plea to the writ, the defendant 
cannot take exceptions to the count before the writ be 
adjudged good ; for then the defendant has time enough 
to take advantage of the declaration, and before it is 
needleſs, becauſe if the writ be abated, that will deter- 
mine the whole. After that it was objected, that the 
defendant had not made defence ; and the queſtion was if 
this was matter of form, and ſo aided by the general de- 
murrer. And prima facie the court was of opinion this 


was matter of ſubſtance; becauſe the defendant ts no 


party to the aCtion without defence : but after having 
conſulted the Judges of the King's Bench, where it has 
been a long time held matter of form,. they agreed that it 
was aided by the general demurrer ; though at the ſame time 
they ſeemed to comply with that opinion rather than to 
approve it with their own judgments, to the end that 
there might be a conformity between the two courts, 
L. Raym. 280. in C. B. 9. WH. 3. Bellafis and Heſter. 
8. C. Lutw. 1589. $a 

The plaintiff. brought an ation upon the caſe upon a 
bill of exchange againſt the defendant, and: declared up- 
on the cuſtom of merchants, which he ſhewed to be 
thus: that if any merchant ſubſcribes a bill, by which 
he promiſes to pay a ſum of money to another man or 
his order, and afterwards the perſon to whom the bill 
_ was made payable, indorſes the ſaid bill for the payment 
of the whole ſum therein contained, or any part there- 
of, to another man, the firſt drawer is obliged to pay the 
ſum ſo indorſed to the perſon to whom it is indorſed 
payable; and then the plaintiff ſhews, that the defendant 
- Cardy, being a merchant, ſubſcribed. a bill of 467. 19s. 


payable to Blackman or his order; that Blackman indorl-. 


ed 43/1. 45. of it payable »to the plaintiff,, &c, the de- 
' fendant pleaded an inſufficient plea. .*The plaintiff de- 
murred, and the defendant joined in demurrer. - And ad- 
judged per totam curiam, that the declaration is ill: | for 
a man-.cannot apportion ſuch perſonal contraCt ; becauſe 
he cannot make a man liable to two aftions, where by 
the .contraCt he is liable but to one. As if 4 granted a 
rent- charge of 201. per-annum to B. B.. grants 10/7. to 


As to Clayton's caſe, he | 
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lands are conveyed with warranty to A. and B. the! 
heirs and aſhigns, if partition ' be made, the warrant jp 
extint. See Heb. 25. but if in the principal as. 
plaintiff had acknowledged the receipt of 3/. | $8, he 
declaration had been good. And though it was c * Ned 
by Mr. Nnth:y for the plaintiff, that the olaintif h 
made -payment of a part to be a part of the cuſton op 
therefore it was well enough by the cuſtom. 77,1, Chi F 
Juſtice anſwered, that this is not 'a particular local Ge 
tom, but the common cuſtom of merchants, of which the 
law takes notice; and therefore the court cannot fake the 
cuſtom to be fo. And the whole court were of on. 
nion, thit judgment ought to be entered for the le. 
fendant. But, upon the importunity of Mr. Ninth, 
leave was given to the plaintiff to diſcontinue "Ky, 
payment of colts, L. Razm. 360. Hawkins v, Curg, ; 


7. Of bills lt, forged and flolen. 
A bill of exchange was accepted by the drawee, } 
underwriting his name ; but the perſon to whom ys 
| came- payable by indorſement loft or miffaid it, and the 
drawee refuſing payment, the indorſee exhibited his bill 
in Chancery, fſetring forth the refufa', and that he'cf.;. 
ed to give ſecurity to the defendant to indemnify him 
and annexed an afhdavit to the bill of the lofing or wi. 
laying it. This being confeſſed by the anſwer, it was 
objected, that it did not appear by the plaintiff's aftda- 
vit, that he had not aſſigned the bill to another ; but 0c. 
creed the defendant to pay the money, the plaintif? ip. 
ing ſecurity to indemnify the defendant, as the matter 
ſhall think reaſonable, againſt any perſon that may here- 
after demand the ſame. Fin. 3oi, PFeruaje v. Gray. 

By ſtat. 9 & 10 Hill, 3. c. 17. feft. 3 it is enatted, 
$6 That if any inland bill of exchange for 5] or upwards 
for value received, drawn payable at a certain nuniher of 
days, &c. after the date. thereof, be loſt, or miſcarry 
within the time limited for the. payment of the fan: 
the drawer of the ſaid - bills ſhall give other bills of the 
ſame tenor, ſecurity being given (if demanded) to indem- 
\nify him, in caſe the ſaid bills ſo loſt or mifcarried be 
found again.” wk 

By Sat. 2 Geo. 2. & 25. ſe. 1. (made perpetual by 
9 Geo. 2, c. 19.) it is enacted, 45 That if any perſon - 
ſhall fa!ſly make, forge or counterfeit, or caule or pro- 
cure to be falfly made, &c. or willingly ac or aflilt in 
the falſe making, &c. any bill of exchange, with inten- 
tion to defraud any perſon whatſoever, or ſhall utter or 
publiſh as true any falſe, &c. bill of exchange, with |n- 
tention to defraud any perſon, knowing the ſame to be 
falſe, &c. ſuch perſon thall be guilty of felony, without 
benefit of clergy.” 

See? 3. ** If any perſon ſhall ſteal or take by robbery 
any bills of exchange, being the property of any other 
perſon or perſons, or of any corporation, notwithſtapc 
ing they are deemed in law <9{cs in ation, it ſhall be 
deemed. and conftrued to- be felony, of the ſame degree, 
and with or without the benefit of clergy, in the lame 
manner as it would have been, if the offender had ſtolen 
or taken by robbery any other goods of like value vit 
the money due on ſuch bills, or ſecured thereby, and it 
maining unſatisfied ; and ſuch offender ſhall ſuffer fuch 
puniſhment as he or ſhe ſhould or might have done, it 
he or ſhe had ſtolen other goods of the like value with 
the monies due on fuch bills; or ſecured thereby, and 
remaining unſatished, 


8. 'Of the evidence neceſſary to ſupport the ation en ail 
4 x Wk and the damages recovered for non-pajmeit 
tDer oof. 

A. gives B. a bill of exchange on C. in payment of # 
former debt ; this will not be allowed as evidence on 7 
aſſump/it vnleſs paid, though B. kept it in his bands long 
after it was payable ; for a bill ſhall never go in paymelt 
of a precedent debt, unleſs it be part of the cont? 
that it ſhould be ſo, Salk., 124. pl. t. cram Halt, Chick 
Juſtice at Guildhal!, 3 IF. and 14. Clark v. Mundzl. : 

An indorfor of a bill of exchange, who has paid It, 
muſt prove the payment inian ation againſt the accepiv7 


- C. C. cannot compel the terre-tenant |to. attorn, So if 


FX Raym, 742, 743. Mendtz v. Careroon. Jnltorſe 


» 


per Halt Ch. ]. 
Paſch. 13 W.3-. 


I L | F 


Indorſee need not prove the drawer's hand, hecauſe, 
though it be a forged bill, the indorſor is bound to pay it. 
1 Salk. 127+ pt: 9- Paſch. 1z W. 3. coram Ho't at Guild- 
bail, Lambert v. Park. 

Plaintiff, to ſhew a proteſt, produced an inſtrument 
atteſted by a'notary public ; and though it was infiſted 


goon that he ſhould: prove this inſtrament, or at leaſt 


've ſome account how he came by it, Holt ruled it not 
to be neceſſary z for that, he ſaid, would. deſtroy com- 
merce and public tranſaQtions of this nature. 12 Mod. 
345» Mitch. Il IW. 3» at nift prius, COYam Halt. Anon. 

If a man has a bill of exchange, he may authoriſe 
another to indorſe his name upon it by parol ; and when 
that is done, it is the ſame as if he had done it himſelf. 

Per Holt Ch. J. 12 Ard. 564. Mich. 13 WW, 3. at nife 

ius, Anon. | , | 

Action on a bill. of exchange, being by an executor, 
and upon A debt laid to be due to teſtator, he held it ne- 
ceſſary to prove the acceptance was in the teſtator's time ; 


non. wb.” 

Plaintiff had a bill of exchange drawn on the defendant, 
which he indorſed and delivered to F. S. who went to the 
defendant to get it accepted. * F. S. left it with him, and 
it was afterwards Joſt z thereupon the plaintiff brought 
trover. The court were all of opinion, that the bare 
indorſement, without any other words purporting an aſ- 
ſignment, does not make an alteration of the property ; 
for it may till be filled up either with a receipt or aſſign- 
ment, and conſequently F. $8. is a good witneſs. Salk. 
130. pl. 15. Paſch, 2 Ann. B. R. Lucas v. Haines. 

As to notice given by the indorſee to the acceptor be- 


fore he commences his aCtion, that he muſt provide the 


money, it was offered in evidence, that he gave bim no- 
tice by ſending him a letter to ds ſo. But the Chief 
Juſtice ſaid, that he did not think the bare ſending a letter 
to the poſt-houſe would be ſufficient evidence of notice, 
without ſorne farther proofs of the acceptor's receiving it z 


and beſides he faid, that generally a perſonal demand is 


expected. Barnard, Rep. in B. R. 199, 200. Train. 
2 Geo.: 2. Dale v. Lubeck. | | 
To prove an indorſement over a bill of exchange, it 
was offered, that the defendant had himſelf confeſſed, that 
he was come to town to haſten on the trial of an aCftion 
that was brought againſt him, upon an indorſement that 
he had made on a bill of exchange. And the counſel / 
ſaid, that the very cauſe was brought down by proviſo; 


fo that jt is ſtrong evidence that it is for the ſame matter ; 


And the Chief Juſtice at the fittings at Guzldhall, al- 
lowed this to be good evidence of the indorſement. 
Barnard. Rep. in B. R. 199. Trin. 2 Geo, 2. Dale v. 
Lubeck, | | 
Intereſt on a bill of exchange commences from the 
time of the demand made; and therefore, if there was 
no demand made till aCtion, the defendant may' plead 
tender and refuſal, and wncore prift, and ſo diſcharge 
himſelf of intereſt; but if it be the defendant's fault that 
the demand could not be made, as if he were out of the 
kingdom, there want of demand ought not to prejudice 
the plaintiff, Per cur. 6 Mod. 138. Paſch. 3 Ann. 
B. R. Anon. © TTEOTE, | T4 . 
Drawee accepts the bill, and ſome time after it is pro- 


teſted for non-payment, and thereupon the bill is indorſed 


to the drawer, who brought an aCtion as indorſee, and 
held well, and intereſt was ruled to be paid from the time 
of th proteſl, 10 Med. 36. Trin.. 10 Anne, B. KR. 
Louviere and Lanbray, 

vince the ſtatute 3:85 4 Anne, cap. 9. it hath been ad- 
Judged, that an indorſee of an inland bill of exchange may 
Mantain an aCtion againſt the acceptor, 'on a parol ac- 
ceptance, as to the principal ſum, though not as to in- 
tereſt and coſts ; for the a& being made to give a farther 
remedy for intereſt, damages, and coſts againſt the drawer, 
cannot be ſuppoſed to'take any advantage from the payee 
Which he had before ; and therefore the true conſtruction 
of the act is, that to charge the drawer with intereſt and 


_ colts, the drawee muſt refuſe to accept it-in writing 3 


nevertheleſs if he-accepts the bill by parol, he is liable to 


. the principal ſum in the bill, as he would have been before 


12 Mod. 447. at nift prius, coram Holt, | 


FP 1L 
the aQ. "2 New Abr. Law, 611. cites Mich. '$ Ge. 2; 
B. R. Lumley v. Palmer. | | 
For more matter under the ſeveral diviſions of this title, 
ſee Law of bilis of exchange, &c. - See title Hotes. 
Ditk of kading, Is a "memorandum ſigned by maſters 
of ſhips, acknowiedging the receipt of the merchants 
goods, &c. | "M44 ” 
Bilb-of ſale, Is a ſolemn contraft under ſeal, / whereby 
a man paſſes the right or intereſt that he -has in goods arid 
chattles; for jf a man promiſes or gives any chattles 
without valuable conſideration, or without delivering pol. 
ſeſſion, this alters no property, becauſe it is nvudum pattum 
unde non oritur aftio; but if a man ſells goods by deed 
under ſeal duly executed, this alters the property between 
the patties, though there be no conſiderationy or no delivery 
of poſſeſſion, becauſe a man -is eſtopped to deny his own 
deed, or affirm any thing contrary to the maniteſt ſolem- 
nity of contrating. Yeſv. 196. Cro. Fac. 270, 1 
Brown. 111. G6 Co. 18. | | 
But what is chiefly to be conſidered under this head, is 
the' ftatute of 13 £/iz. cap. 5. by which it is enacted, 
** That all fraudulent conveyarices of lands, &c. goods 
and chattles, to avoid the debt or duty of another, ſhall 
(as againſt the party only, whoſe debt or duty is fo en- 
deavoured to be avoided) be utterly void, except grants 
made- bona fide, and on a. good (Which is conſtrued a va- 
luable) conſider ation. And by the latter clauſe of that 
ſtatute it 1s provided, that all parties to ſuch fraudulent 
conveyance, who being privy thereunto, ſhall wittingly 
juſtify the" fame to be done bona fide and on good cunli- 
deration, or ſhall alien or aſſign any lands, leaſe or goods 
ſo to them conveyed as aforeſaid, ſhall forfeit one year's 
value of the lands, leaſe, rent, common, or other profit 
out of the ſame, and the whole value of the goods; and 
being thereof convicted ſhall ſuffer half a year's impri- 
fonment without bail ; the forfeiture to be divided between 
the Queen and the party grieved. 
For the exp'anation of this ſtatute, it is thought proper 
to inſert the following caſes, © + | | 
A. being indebted to B. in 4007. and to C, in 207. 
C. brings debt againſt him, and hanging the writ, 4. 
being poſſeſſed of goods and chattles to the value of 300 /. 
makes a ſecret conveyance of them all, without exception, 
to B. in- ſatisfaftion of his debt ; but notwithſtanding, 
continues in poſſeſſion of them, and- ſells ſome of them, 
and others of them, being ſheep, he ſets his mark on ; 
and reſolved that it was a fraudulent gift and fale within 
the aforeſaid ſtatute, and ſhall not prevent C. of his exe- 
cution for his juſt debt ; for though ſuch ſale hath one of 
the qualifications required by the ſtatute, being made to 
a creditor for his. juſt debt, and conſequently on a va- 


| luable conſideration ; -yet- it wants the other ; for the 


owner's continuing in poſſeſſion, is a fixed and undoubted 
character of a fraudulent conveyance, becauſe the poſſeſ- 
ſion is the only indicium of the property of a chattle, and 
therefore this ſale- is not made Gora fide. 3 Co. Bo. Me. 
638. 2 Bulfl, 226. a 

Upon the ſame reaſons the following caſe turns: A. is 
indebted to five ſeveral perſons in the ſums of 20. each, 
and having goods to the value of -20/. makes a gift of 
them to one of the five, in fatisfaftion of his debt, but 
upon this ſecret truſt between them, that the grantee, 
in compaſhon to his circumſtances, ſhould deal favourably 
with him, in permitting him or ſome other for him, to 
uſe and poſſeſs the ſaid goods, paying this creditor as he 
was able, and could afford it, the faid debt of 207. and 
reſolved to be a fraudulent conveyance and deed of fale. 
3 Co. 81. ' Mo. 639. | | 

So in that caſe, if A. makes a bill of ſale of all his 
goods, in conſideration of blood and natural affeCtion to - 
his ſon, or one'of his relations, -it is a void conveyance in 
reſpe&t of creditors; for the conſiderations of blood, &:. 
which are made the motives of this gift, are eſteemed in 
their nature inferior to valuable conſiderations, which are 
neceffarily required in ſuch fales, by 13 E£{iz. cap. 5. and 
this is a conſtruction ſuitable to the ſtricteſt cules of equity ; 
for if conliderations of blood and natural affection were 
allowed to be of equal dignity with, or to come under the 


| notion of, valuable conſiderations required by this ſtatute, 
| thea 


BAS 


then it -would be in the power of any debtor, by ſuch 
conveyances of his perſonal eſtate to his kindred, to de- 
feat credirors of their juſt debts; moreover, there 1s a 
ſtrong preſumption that ſuch ſales to relations are con- 
ſtantly attended with a ſecret truſt and perſonal conf- 
dence of reconveying part of the goods 'to the vendor 
for his ſubſiſtence ; ſo that they are entirely inconſiſtent 
with'the fcheme laid down by theſtatute,. and therefore 
void and illegal. 2 Rol. Abr. 779, 3 Co. 81. Palm. 
214+ 

1 poſſeſſed of divers goods to the value of 2501. by 
covin to defraud his creditors, made a gift thereof to his 
daughter, on condition to be void on payment of 205. 
Adjudged that it was apparently a fraudulent couveyance, 
and void, Cre. £liz. 810. | | 

As the owner's continuing in poſſeſſion of his goods 
after his bill of ſale of them, is an undoubted badge of a 
fraudulent conveyance, becauſe the poſſeſſion is the only 
indicium of the property of a chattle, which is a thing un- 
fixed and tranſitory ; {o there are other marks and cha- 
racters of fraud ; as a general conveyance of them all 
without any exception; for it.is hardly to be preſumed, 
that a man will {trip bimfelf entirely of all his perſonal 
property, not 2xcepting his bedding aqd wearing apparel, 
unleſs there was ſome ſecret correſpondence and good-un- 
derſtanding ſettled between him and the vendee, for a 
private occupaney of all, or ſome part of the goods for 
his ſupport; aiſo a ſecret. manner of tranſaCQting ſuch bill 
of ſale, and unuſual clauſes in it; as that it is made ho- 


neſtly, truly, and bona fide 3 are marks of fraud and col-. 


luhon ; for ſuch an artful and forced dreſs and appearance 
give a ſuſpicion and jealouſy of ſome defect varniſhed over 
with it. 3 Co. $1. Mo. 638. 
If goods continue in the poſſeſſion of the vendor aſfte 
a bill of ſale of them, though there is a clauſe in the bill 
that they ſhall account annually with the vendee for 
them, yet it is a fraud; ſince if ſuch colouring were 
_ admitted, it would be the eaſieſt thing in the world to 
avoid the proviſions and caution of the aforeſaid act, 
Mo. 638. | 

A. by bill of ſale made over his goods to a truſtee 
for B. who lived with him as his wite, and was ſo re- 
_puted, and he alſo purchaſed a leaſe of the houſe wherein 
he dwelt, in the name of a truſtee, and declared the 
truſt thereof to himſelf for life, then in truſt for B. 
during the reſidue of the term ; and this bill of fale was 
held fraudulent as to creditors ; but as to the declaration 
of the truſt of the term, the court held it good, and not 
liable to A.'s debts, the term being never in him, and 
being ſo ſettled at the time it was purchaſed, and 4. 
might have given the money to B. who might have pur- 


Þ 


chaſed it for herſelf, and in her own name. 2 Fern. 
490. ; 
If A. makes a bill of ſale to B. a creditor, and after- 


wards to C. another creditor, and delivers poſſeſſion at the 
time? of the ſale to neither ; afterwards C. gets poſſeſhon of 
them, and B. takes them out of his pofſeſſhon, C. can- 
not maintaia treſpaſs, becauſe the fir{t bill of ſale is frau- 
dulent againſt creditors, and ſo is the ſecond, yet they 
both bind 4. and B.'s is the elder title, and the naked 
poſſeſRon of C. ought not to prevail againlt the title of 
B. that is prior, where both are equally creditors, and 
poſſeſſion at the time of the bill of. ſale is delivered over 
to neither. Abr, Eq. 148. | 

Fraud may be given in evidence, to defeat a fraudulent 


-and covinous conveyance, and the party that offers it | 


need not plead it; for the atts to: prevent fraud are to be 
conſtrued - literally in ſuppreſſion of the miſchief ; be. 
ſides, it were a hardſhip to force the party to plead a 
thing that is managed with ſo much ſubtlety that he can- 
not attain a competent knowledge of it to plead it in due 
time. 5 Co, 609. | 

A man takes a wife ; and afterwards marries another, 
his firſt wife living, and by deed gave part of his goods to 
his pretended ſecond wife; it ſeems this is a fraudulent 
gift within 13 Z/iz. and by the Common law too, in 
reſpeQt of creditors, becauſe made without any valuable 
confideration; for the ſecond pretended marriage is ſo 

"Y _ 
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far from coming under the -notion of a conſideratto 
that it is a crime puniſhable by law. 2 Leon, nag: 
piſt of 1 


Where there 1s an abſolute conveyarice or 
| leaſe for years, and the perſon who-makes it continues j 
poſſeſlion after ſygh ſale, the gift is fraudulent, becink 
attended with that diſtinguiſhing charaRer of a fraud 
but if the coriveyance or ſale be conditional, as that 
on payment of ſo much money, the leaſe ſhall 0 to 
the vendee, there continuance in pofleſſion after the if 
| does not make it fraudulent, becauſe the vendee 
to have the leaſe in poſſeſſion till he performs the 
tion. 2 Bul/t. 226. | | 
A. has a leaſe of certain lands for fixty years av. 
lutely, and by indenture reciting this forged leaſe, har. 
gains and ſells it for a valuable conſideration, together 
' with all his intereſt in the land to B. in this caſe B., ig 
not a purchaſer within 27 #liz. cap. 4. for though there 
were general words in the fale to paſs the true interef 
yet it is plain, that it-was never contracted for, or ori. 
-ginally included in the bargain; ſoithat the bargain he. 
ing made of an imaginary intereſt, the bargaineecan never 
come [under the charafter of a real purchaſer, to deſc; 
the -purchaſer -of the true leaſe of fixty years, which 4 
was really poflefled of. Co. Lit. 3 | 
| Bill of -Dtore, Is a kind of licence granted at the 
 cuſtom-houſe to merchants, to.carry ſuch ſtores and Pro- 
viſions as are neceſſary for their voyage, cuſtom free. * 
Bili of Sufferance, Is a licence pranted at the cul. 
tom-houſe to a merchant, 'to ſuffer him to trade from 


one Enge/ port to another, without. paying cuſtom, 
Stat. 14 Car, 2. c. 11. 


Billets bf Gold, Are wedges, or -ingots of old: 
the word 1s derived from the French billot, maſſa auri, 
| Stat. 27. Ed. 2. ſtat. 2.:cap. 14. 
Billet wood, Is ſmall wood for fuel, which muſt he 
three feet and four inches long, and ſeven jnches anda 
half in compaſs, &c. Juſtices of. peace fhall inquire by 
the oaths of fix men of the afliſe of 6:4/et, and being under 
Gze, it is to be forfeited to the poor. - Stat. 43 Elic. 
9 Ann. c.:15. See Fuel. 
| Bil:ingſgate market to be kept 'every day, and toll 
is appointed by ſtatute: all perfons buying fiſh in this 
' market, may fell the ſame in any other market by re- 
tail.; but none. but iſhmongers ſhall ſell in ſhops. It any 
| perſon ſhall buy any. quantity of fiſh at Billing ſpate for 
others, or any fiſhmonger ſhall ingroſs the market, they 
incur a penalty of 20/. And fiſh imported by foreigners 
ſhall be forfeited, and the vefſels, &c. 10& 11 Will + 
'c. 24. See Fiſh-and Fiſhermen, : 
| SElllot, Bills, Brillonis, Bullion of gold or filver in the 
maſs before it is coined. ——/olumus gued utrumgue argm- 
tum billonis, & tranſmarinum ematur ad libram Scaccartt, 
retentis ad opus nofirum pro cuſiubus & expenſis, & firma 
noftra, ſexd:cim denariis de argento de gandavo. Mem. in 
Scaccar. Term. Mich, 9g. Ed. 1. by Sir Fohn Maynard. 
Cowell, edit. 1727. 
|  Billus, A tick or ſtaff, which in former times was 
the only weapon for | ſervants. Leg. H. 1. cop. 70. 
 liber ſjervum occidat, reddat parentibus 42 mufias, et unun 
billum mutilatum domino ſervi pro manbota, And cap. 7b 
| $1 guis in ſervum tranſeat, in fignum hujus tronſitionis Þil- 
lum vel ftrublum, vel deinceps ad hunc moilum ſervitutis . 
arma ſuſcipiat, & in "manum domini mittat, Cowell 
edit. 1727. 

Sind of eels. -See Stick of ecls. ; 

Binthenenden. This is enumerated among the pri- 
vileges granted to the monaſtery of Glan/tonbury——* 
& fac, hordes ; boveneſden, & binithenenden, on fr: 
and,on freme. Cartular. Abbat.  Glaſton. MS. f. 87. % 
Cougpll, edit. 1727. | 

Binnarium, Binza, Benna, A ſtew, or water pen” 
[ned up for feeding - and preſerving (fiſh. Expenſe 
piſce ad i1/taurandum 'binnartum empto Xi $5. vid. Cqnſue- 
tud, Dom. de Farendon, MS. f. 29. Proviſum et qd 
nullus magnus vel parvus currat in parco alieno, aut piſee- 
tur in alterius binnario. — See. ſtat. 3 Ed. 1. Cowell, 
edit. 1727» 
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BYE A 
wm, Binchefler. Cowell, edit. 1729. | 
ogra 0% who deſerves to 64S to an un- 


; d: Ordericus vitalis, writing of the death of 
timely © who was ſhot b Walter Tyrrel, tells us, 
dignum: Lib. IO. 


Bipertyocum. Nee | 
Birlaw, See Byrlaw. = Le 
-Aurretus, The cap or coif of a Judge, or Serjeant at 
law. The honourable uſe of it is thus deſcribed by For- 
teſeue, De Laud. Leg. Angl. cap. 50. In fignum quod om- 
oF juſticiarit ibi taliter extant graduati, quilibet eorum ſem- 
p utitur, dum 1m curia regis ſedet, birreto alba de ſerico, 
uid primum & precipuum erat de inſignibus habitus quo 
7 rvientes ad legem, in eorum creatione decorantur. Nic bir- 
retum i/ud juſticiarius, ſicut nec ſerviens ad legem, unquam 
deponet, quo caput fuum in toto diſcooperiet etiam in preſentia 
regis, &ce Spelman. Cowell, edit, 1727. #44 
Births, burials, and marriages, 8&c, By ſtatute, 
a duty was granted on births and burials of perſons, from 
ol, a duke, &c. down to 10s. and 25, And the like 
In marriagesz alſo bachelors above 2 5 years of age, were 
to pay 1 5. yearly. Stat. 6 & 7 Will, 3.c. 6. By ſtat. 
10 Aun. c. 26. ſet. 109. there is a penalty on ereCting 
offices of inſurance of births and chriftenings. For other 
matters, ſee title Hiegifter. ; CIP AY 
Piſacut?, An iron weapon cutting on both fides: 
Fuit eidem unam plegam mortalem de guadam biſacuta. 
a, lib, 1. cap. 33+ LRN + $2 bs 
nd, ( Bran, beſant, bizantine, biſantius A 
piece of money coined by the //e/tern Emperors at Biſan- 
tium or C:n/lantinople ; of two forts, god and filver, bt- 
1mtius aureus & albus; both which were current in 
England. Chaucer repreſents the gold beſantine or beſaunt, 
to have been equivalent to a ducat. The filver beſantine 
was computed generally at two ſhillings. Cowell, edit. 
"ijent g9 Edw. 3. At a ſeſſions of ſewers held at 
IWigenhale in Norfolk, it was decreed, that if any onein 
thoſe parts of Zarchland ſhould not repair his proportion 
of the banks, ditches and cauſeys, by a day aſſigned, 
124. for every perch unrepaired (which is called a bylaw) 
ſhould be levied upon him. And if he ſhould not by a 
ſecond day given him, accompliſh the ſame, then he 
ſhould pay for every perch 25s. which is called b1/cet. 
Hiſt. of Imbanking and Draining, fol. 254. a. 
' Biſcuits. See Bread. ; | 
Biſhop, Is derived from the Saxon, biſcop, and that 
from the Greek en:oxoro," an overſeer or ſuperintendant ; 
ſo called from that watchfulneſs, care, charge, and faith- 
fulneſs, which by his place and dignity he hath and oweth 
to the church. Godol. 22. 
_ Biſhops, &c. need not attend the ſheriff's turn, _ unleſs 
eſpecially required, 52 #7. 3. cap. 10. = | 
| None ſhall eat or lodge at their houſes without their 
leave, &t. I//eflm. 1. 3 Ed. r. cap. r. | 
The order of preſenting and eleCting biſhops, St. We/tm. 
1. 3 Ed. 1. cap. 5. 9 Ed. 2. c. 14. 25 Ed. 3, ft. 6. 
oh 3 a3 Rich.” 2. ft. 2. cap. 2. 25 H. 8. cap. 2. 
L b] . ; : 
_ The King ſhall have the eſcheats of their tenants lands 
for felony during a vacation, 17 £9. 2. c. 14. | 
| Their temporalties not to be ſeized without juſt cauſe, 
LR 6 f Fo cap. 2: 14 Ed. 3. t. 4. c. 3. 25 Ed. 
« fl. 3 cap. 6, | | 
Biſhops ſhall not ſequeſter the fruits of benefices given 
to aliens, 3 Rich, 2. c. 3. ſect. 2. 
or the nomination and conſecration of ſuffragans, 26 
«Ce 14 ; 


Ei King impowered to make biſhops by letters patent, 


en. 8.c. 9. 

Mom diſcharged from levying of tenths, 32 Hen. 8, 
, 22; ; 

hr The chapter of Litchfield ſhall be the chapter of the 

ſhop of Litchfield and Coventry, 33 H. 8. _ 0. 

| he dioceſes of Chefter and Man added to the province 

$ Pork, 33 H. 8. cap, 3ls | arch ho 


| The dean abd chapter of 141; hail 


title Biſhaps, 


lawfully and 


ER 
The dean a be the' chapter of _ 
the biſhop of Bath and Yells, 34 & 35 H.8. cop. 15... | 
T3 we. hag biſhops. to pay their tenths, '&c,, 
34 & 35 4. 8.6. 17. We $44 at ar oY, 
All biſhops to be. appointed by the Kibg, 1 £9. 6. 
cap, 2. J | 49" f ny we” =P TI" | 
to be deviſed. by twelve per- 


- 
: 


_ A method of making biſhop 
ſons, 3& 4 Ed. 6.c. 12. © ow | | 
The biſhoprick of Durham re-eſtabliſhed. x Mar. 
MS A 3H WONT 
The Queen empowered to take lands of. vacant biſhop- 
ricks in exchange for impropriations, &c. 1 El. c. 19. 
' Altenations by biſhops made void, ' 1 £1. cap., 19, 
ef.'s. : PE ada wth. 
/ The manner of eleQing and couſecrating biſhops con- 
firmed, 8 El, cap. 1. Hue 95,9 HY 
Secret appeals, &c. of deprived biſhops, 39 El. cap. 8. 
Eſtabliſhment of the biſhoprick'of Norwich againſt a_ 
concealed title, 39 El. c. 22. vie mth bs 
Biſhops diſabled from © conveying; their lands to the 
crown, 1 74. 1. cap, 3. $84 A ICITILET : 
For other matters, ſee Dri Burn's Eccleſiaſtical Law, - 
Viſſa, (Fr. biche) Cerva major, a hind, ——Decimam 
venationts notre, ſcil. de cervis, biſlis, damis, porcts & lais.. 
Mon. Angl. vol. t. fol. 648. a. | Cowell, edit. 1727. © _ 
Biſſertile, (B:ifſextilis) Called leap-year, becauſe the 
lixth day before the kalends of March is twice reckoned, 
viz. on the 24th and 25th of February : fo that the bi/- 
ſextile-year hath one day more than other years, and 
happens every fourth year. This intercalation 'of a day 
was firſt invented by 'Fultus Ceſar, to make the year 
agree with the courſe of the ſun. And to. prevent all 
ambiguity that might grow thereupon, it is ordained by 
the Fatute de anno biſſextili, 21 ft. 3- that the day in- 
creaſing in the leap-year, and' the day next before, ſhall 
be accounted but one day. Britton, fol. 209. and Dyer 


17 Eliz, 34s: Cowell, edit, 1727, 
Biſus, (Biſtus, mica biſa, panis, Gall. pain-bis, Angl. 


Brown bread,) A brown loaf,— Abbas & conventus Olſen. 
concedunt Petro de Sibbeford gualibet ſeptimana ſeptem par-= 
vas albas micas, (i. e, ſeven ſmall white loaves) and ſp 
tem biſas micas (1. e. ſeven brown loaves) & quingque ga- 
lones & dimid. melioris cerviſie—annd 134.t.—Cron. Olſen. 
Bib. Cotton, Vitell.” E, 15.” f. 247. Cowell, eait. 1927. 
Black act, Stat, 9 Geo. I.” c. 22. © Whereas ſeveral 
ill-defigning and diſorderly perſons have of late affociated 
themſelves under the name of Blacks, and etttered into 
confederacies to ſupport and aſſiſt one another in ſtealing. 
and deſtroying of deer, robbing of warrens and fiſh-ponds, 
cutting down plantations of trees, and other illegal prac- 
tices, and have, in'great -numbers, armed with ſwords, 


 fire-arms, and other offenſive” weapons, ſeveral of them 


with their faces blacked, or in diſguiſed habits, unlawfully 
hunted in foreſts that belonged to his Majeſty, and in 
the parks of divers of his Majeſty's ſubjets, and deftroyed, 
killed, and carried away the deer; robbed warrens, rivers, 
and fiſh-ponds, and cut down plantations of trees, and 
have likewiſe ſolicited ſeveral of his Majeſty's ſubjeQs, 
with promiſes of money, or other rewards, to join with 
them, and have ſentletters, in fiftitious names, to ſeveral 
perſons, demanding veniſon and money, and threatening 
ſome great violence, if ſuch their unlawful demands ſhould 
be refuſed, or if they ſhould be interrupted in, or proſe- 
cuted for ſuch their wicked praQtices,' and have aCtually 
done great damage to' ſeveral perſons, - who have either 
refuſed to comply with ſuch demands, or have endeavoured 
to bring them*to juſtice, to the great terror of his Maje- 
ſty's peaceable ſubjeQs : therefore, if any perſon or per- 
ſons, being armed with ſwords, fire-arms, or other offen- 
five weapons, and' having his or their faces blacked, or 
being otherwiſe diſguiſed, ſhall appear in any foreſt, chaſe, 
or park, paddock or grounds incloſed within any wall, 
pale, or other fence, wherein any deer have been or ſhall 
be uſually kept, or in any warren or place where hares 
or conies have been or ſhall be uſually kept, or 'in any 
bigh road, open heath, common, or down : or ſhall un- 
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wilfully hunt, wound, Kill, deſtroy, or ſteal 


8y fed 6r fellow deer, or naſevfully rob any warren @r | 
place where conies or hares are wſually kept; or ſhall | 
unlawfully ſteal or take away any fiſh out of any river or | 


pond ; or if any perfon or'perſons, ſhall unlawfully and \ ſuch juſtices of 


wilfully hunt, wound, kill, deſtroy, or 'ſteal any red or 
_ _ ed or kept in any places, in any of his Ma- 
jeſty's fore] 
with pales, Tails, or other fences, or in any park, pad- 
dock, or ground, incloſed, where deer have Tm or ſhall 
be uſually kept ; or ſhall unlawfully and maliciouſly break 
down the head or mound. of any fiſh-pond, whereby the 
fiſh ſhall be loſt or deſtroyed; or -fhall unlawfully and 
maliciouſly kill, maim, or wound any cattle, or cut down 
or otherwiſe deſtroy any trees planted in any avenues, or 
growing in any garden, orchard, or -.plantation, for or- 


nament, ſhelter, or profit ; or ſhall ſet fire to any houſe, | 


barn, or outhouſe, or to any hovel, cock-mow, or ſtack 
of corn, ſtraw, hay, or wood; or ſhall wilfully and 
maliciouſly ſhoot at any perſon in any dwelling-houſe, or 
other place ; or ſhall knowingly ſend any letter without 
any name ſubſcribed thereto, or ſigned with a fiftitious 
name, demanding money, veniſon, or other valuable 
thing ; or ſhall forcibly reſcue any perſon, being lawfully 
- In cuſtody of any officer or other perſon, -for any of the 

offences before mentioned ; or if any. perſon or perſons 
thall, by gift, or pom of money, or other reward, 
procure any of his ; \gx.th ſubjeCts to join him or. them 
Mm any ſuch unlawful a&t ; every perſon ſo offending, being 
thereof lawfully convicted, ſhall be adjudged guilty of 
felony, without benefit of clergy. 

Sef7. 4. And for the more exty and ſpeedy bringing the 
offenders againſt this aCt to juſtice, if any perſon or per- 
ſons ſhall E charged with being puilty of. any of the of- 
fences aforeſaid, before any two or more of his Majeſty's 
juſtices of the peace of the county where ſuch offence or 
offences ſhall be committed, by information of one or 
more credible perſon or perſons upon oath by him or them. 
to be ſubſcribed, ſuch juſtices before whom ſuch infor- 
mations ſhall be made as aforeſaid, ſhall forthwith certify 

under their hands and feals, and return ſuch information 
| to one of the principal ſecretaries of ſtate of his Majeſty, 
his heirs or ſucceſſors, who is hereby required to lay the 
ſame, as ſoon as conveniently may be, before his Majeſty, 
his heirs or ſucceffors, in his or their privy council ; 
whereupon it ſhall and may be lawful for his Majeſty, his 
heirs or ſuccefſors, to make his or their order in his or 
their ſaid privy council, thereby requiring and com- 
manding ſuch offender or offenders to ſurrender him or 
themſelves within the ſpace of ny days, to any of his 
Majeſty's Juſtices of the court of King's Bench, or to 
any one of his Majeſty's 92a of the peace, to the end 
that he or they may be forthcoming, to anſwer the of- 
fence or offences wherewith he or they ſhall ſo ſtand 
charged, according to due courſe of law ; which order 
ſhall be printed and publiſhed in the next London Gazette, 
and 
county where the offence ſhall be committed, and ſhall, 
within ſix days after the receipt thereof, be proclaimed by 
him or his officers, between the hours of ten in the 
morning and two in the afternoon, in the market places, 
wpon the reſpeCtive market days, of two market towns in 
_ the ſame county, near the place where ſuch offence fhall 
have been committed ; and a true copy of ſuch order ſhall 
be affixed upon the fame public place in ſuch market 
towns; and in caſe ſuch offender or offenders ſhall not 
furrender him or themſelves purſuant to ſuch order of his 
Majeſty, his heirs or ſucceſſors, to be made in council 
as aforeſaid, he or they ſo negleQting or refuſing to ſur- 
render him or themſelves as aforeſaid, ſhall from the day 
appointed for his or their ſurrender as aforefaid, be ad- 
judged, deemed, and taken to be convicted and attainted 
of felony, and ſhall ſuffer pains of death, as in caſe of a 
perſon convifted and attainred by verdict and judgment 
of felony, without benefit of clergy ; and that it ſhall be 
lawful to and for the court of King's Bench, or the 
Juſtices of ezer and terminer, or general gaol delivery 
for the county where the offence is ſworn in ſuch infor- 
mation to have been committed, ypon preducing to them 
fach order in council, under the ſeal of the ſaid gouncil, 
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ozer and terminerg or general gaol-delivery 
reſpeQtively. 7 | RE 1 

Seft. 5 And all and every perſon and Perſons whs 


'or chaſes, which-are or. ſhall be incloſed [ſhall, after the time appointed 3s aforeſaid, for the ſurrey, _ 


be forthwith tranſmitted to the ſheriff of the | 
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to award execptioti againſt /fuch; offender and offenders, 13 
ſuch manner, as if he or they had been conv; ,t 
attainted in the ſaid - eourt of King's Bench, or | 


der of any perſort or perſons fo charged upon Wy - 
any the offences aforeſa;d be ore Wt = m_ 
or ſuccour ſuch peyſon or -perſons, knowing him wat Ih 
to have been ſo charged as aforeſaid, and to have heeg 
required to ſurrender im or theraſelves by ſuch order or 
orders as aforeſaid, being lawfully convicted thereof, ſhall 
be guilty of felony, and ſhall ſuffer death as in cafes of 
felony, without benefit of clergy. _ 
Sef2. b. Provided that nothing herein contained fhatt 
| be conſtrued to prevent or binder any Judge, juſtice of the 
peace, magiſtrate, ofhcer, or miniller of juſtice whatſoever 
from taking, NT Ny and fecuring ſuch offender or 
offenders againit whom ſuch information ſhall be giver 
and for requiring ſuch ſurrender, ſuch order in council 
ſhall be made as aforeſaid, by the ordinary courſe of lay; 
and in cafe ſuch offender or offenders, again whom fuch 
information,. and for requiring whoſe ſurrender, ſuch 
order in counicil ſha!l be made as aforeſaid, ſhall be taken 
and ſecured, in order to be brought to juſtice before the 
time ſhall be expired, within which time he or they (hall 
be required to ſurrender him or themſelves, by ſuch order 
in council as aforeſaid ; that then and in ſuch caſe no fafther 
proceedings ſhall be had upon ſuch order made in council 
againſt him or them ſo taken and ſecured as aforeſzid, 
ol he or they ſhall be hrought to trial by the courſe of 
aW. 
Set. 7. And the inhabitants of every hundred within 
that part of Great Britajn called England, hall make 
full fatisfaftion and amends. to all and every the perſon 
and perſons, their executors and adminiſtrators, for the 
damages they ſhall have fuſtained or ſuffered by the kil- 
ling or maiming of any cattle, cutting down or de'troy- 
ing any trees, or ſetting fire to any houſe, barn or out- 
houſe, hovel, cock-mow, or ſtack of corn, ſtraw, hay, 
or wood, which ſhall be committed or done by any of- 
fender or offenders againſt this at; and that every per- 
ſon and perſons, who ſhall ſuſtain damages by any of the 
offences laſt mentioned, ſhall be, and are hereby en- 
abled to ſue for and recover ſuch his or their damages, the 
{um to be recovered not exceeding the ſum of two hun- 
dred pounds, againſt the inhabitants of the ſaid hundred, 
who by this aCt thall be made liable to anſwer all or any 
part thereof; and that if ſuch perſon or perfons ſhall re- 
cover ſuch aQtion, and ſue execution againſt any of ſuch 
inhabitants, all other the inhabitants of the hundred, who 
| by this aCt ſhall be made liable to all or any part of the 
ſaid damage, ſhall be rateably and proportionably taxed, 
for and towards an equal contribution for the relief of 
ſuch inhabitant, againit whom ſuch execution ſhall be 
had and levied ; which tax ſhall be made, levied, and 
raiſed, by ſuch ways and means, and in ſuch manner 
and form, as is preſcribed and mentioned for the levying 
and raiſing damages recovered againſt inhabitants of hud- 
dreds in caſes of robberies, in and by an a&, [intituled, 
an att for the following hue and cry}, and in the twenty 
ſeventh. year of the reign of Queen Elizateth. | 
Se. 8. Provided, that no perſon or perſons ſhall be 
enabled to recover any damages by virtue of this a, 
unleſs he or they, by themſelves,” or by their ſervatits 
within two days after ſuch damage or injury done hin 
or them by any ſuch offender, or offenders, as aforeſaid, 
ſhall give notice of ſuch offence done and committed 
unto ſome of the inhabitants of ſome town, village, ® 
hamlet, near unto the place where any ſuch fat fhall 
be committed, and ſhall, within four days after ſuch no- 
tice, give in his, her, or their examination upon 03 
of his, her, or their ſervant or ſervants, that had the 
care-of his or their houſes, out houſes, corn, hay, ſtray 
or wood, before any juſtice of peace of the county» | 
 berty, or diviſion, where ſuch fa&t ſhall be commute” 
inhabiting within the ſaid hundred, where the 


ſhall happen to be committed, or near unto t 
oN | 


id fat 
the ſam*, 
hether 


EO © Hs 
vheiber Ks or they do know. the perfon arfþerfans that 
mitted ſuch faQ,' or any; of them ; and if upon ſuch 
| examination It be 
| erfons | 
cg 8 hdr the or they fo conifeſling, ſhall be bound by re- 
co 11zance to proſecute fuch offender or offenders by in- 
biments or otherwiſe, according to. the | Jaws of "this 
| realm, 5 
Seat. 9- 


ſhall be apprehended and lawfully. convited of ſuch of- 
ſence, within the ſpace of fix months after ſuch offence 
committed ; no hundred, or- any inhabitants thereof, 
ſhall in any wiſe be ſubjet or liable-to: make any fatis- 
faion to the party injured, 
{uſtained. 
Set. gu 4 
tain any damage Dy ite 
ted by Hoo afender contrary to this. act, ſhall be hereby 
enabled to ſue, or bring any action againſt any inhabitants 
of any hundred, where {uch offence ſhall be commit- 
ted, except the party or, partics {uſtaining ſuch damage, 


fall commence his or their. ation - or ſuit within one: 


year next after ſuch offence ſhall be committed. +. 

$8. 11, And for the better and more effetual diſco- 
very of the offenders above mentioned, and bringing them 
to juſtice, it ſhall. be lawful to and for any juſtice of the 
peace, to iſſue hig-warrant to any conſtable, eadborough, 
or other peace officer, to enter into any houſe, in order 
to ſearch for veniſon, ſtolen- or unlawfully taken, con» 
trary to the ſeveral ſtatutes againſt deer-ſtealers, in ſuch 


manner, as by the laws of this realm ſuch juſtice of the 


peace may iſſue his warrant to ſearch for ſtolen goods. 

$:4-12. And if any perſon or perſons ſhall appre- 
hend, or cauſe to be conviQed, any of the offenders 
above mentioned, and ſhall be killed or wounded, ſo as 
to loſe an eye, or the uſe of any limb, in apprebending 
or ſecuring, or endeavouring to apprehend or ſecure any 
of the offenders above mentioned, upon proof * thereof 
made at the general quarter- ſeſſions of .the peace for the 
county, liberty, or diviſion, .or-place,. where the offence 
ſhall be committed, or the party killed, or receive ſuch 
wound, by the perſon or perſons ſo apprehending, and 
cauſing the ſaid offender to be convicted, or the perſon 
or perſons ſo wounded, .or the executors or admint- 
ſtrators of the party killed, the juſtices of the ſaid ſeſhons 
ſhall give a certificate thereof to ſuch perſon or perſons 
ſo wounded, or to the executors or adminiſtrators of the 
perſon or perſons fo killed, by. which he or they ſhall be 
mnitled to receive of the ſheriff-of the faid county the 
ſum of fifty pounds, to be allowed the faid ſheriff in paſſ- 
ing his accounts in the Exchequer z wbich ſum of fifty 
pounds, the faid ſheriff is hereby required to pay within 
thirty days from the day '0n- which the faid certificate 
ſhall be produced and ſhewn to bim, under 'the penalt 
of forfeiting the ſum of ten pounds to the ſaid perſon or 
perſons to whom ſuch certificate -is given ; for which 
ſaid ſum of ten pounds, as well as the ſaid ſum of fifty 
pounds, ſuch perſon may and is: hereby authorized to 
bring an aQtion upon the caſe againſt ſuch ſheriff, as for 
money had and received to his or their uſe. 

S:2. 13. And whereas the ſhortneſs of time, within 
which proſecutions for offences againſt the ftatute made 
n the third and fourth years of the -reign of their late 
majeſties King /iliam and Queen Mary, [intitled, fn 
act for the more effeftual diſcovery and puniſhment of deer- 
Sftalers,] are limited to be commenced, has been a great 
encouragement to offenders : be it therefore enated by 
the authority aforeſaid, that any proſecution for any of- 
fence againſt the ſtatute, ſhall or- may be commenced 
- Vithin three years ſrom-the time of the offence committed, 
dut not after. ff. ; vat 

Sect. 14. And for the better and more impartial trial 
of any inditment or information, -whicb ſhall be found 
commenced, or proſecuted for any the offences com- 
mitted againſt this at, every offence, ithat ſhall be-done 


_ vicommitted contrary to this aft, ſhalland may be enquired. 


4 4 


| 


examined, tried, and determined in any county within 


confeſſed; that he- or they do know the ; 
that cornmitted the ſaid fat, or any of 


Provided, that where any offence ſhall be com 
mitted againſt this at, and anyone of the ſaid offenders | 7 


for the damages he ſhall have : 
| 2. © - of the laſt before mentioned aQt{ g:Geb. 3. -cop,/22;Jiun- 
Provided alſo, thet,no perſon, who ſhall ſuſ- 

reaſon of any offence to be commit- 


| unlawfully and maliciouf} 
poles in any plantation of 


| 
| 
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{chat part-of :Grdat-Briteis called -Englond, vid ſuch! thahs- 


ner and form, as'if the: faſt bad been there committed2. 
provided, that no —_ for ot ner the vifences roade 
felony by victue. of this act; ' make vr work any. cor- 
ruptions of blood, Joſs: of dower,. or forfeitute 6f-lands 
or tenements, goods. or chattles;/ 1. hm no ns 
Se. 15, And! this aft ſhall b&-openiy-apiad at evcry 
quarter-ſeſhons, and at every leet or law-day-— i 
Se. 16. And-this a& ſhall continue in: force. from 
une 1, 1743, for three years, and from thence to the end. 
of the:then next ſeſſion of parliament, and-no longer; | 
Continued for five years by 12 Geo. 1. c. 205) bus oo 
 Continized to Sept. 1, 1736, :by 6 Geo. ic raps 37: 
ſeCt. 4 with the following &dditions, 500 FC! 2 


Sed, 5. If any perſon Thall, during the. 'cominuance 


lawfully and-maliciouſly break .Jown, or :cut, the' dank ot. 
banks of any river, 'or any ſea 'bank, 'whe any !lands: 
ſhall be overflowed or , every ptrſon foi vifending: 
ſhall be adjudged guilty of felony, and {ufferdeath, with< 
out benefit of dergy. | na49h v Ne 


tinuance-of the before 'mentioned aft {9 Geo. 1.4. 22.) 
cut any hop-binds growing of 
hops, every perſon of perfons 
= offending ſhall be guilty of felony without benefit of 
rgy.. | 
Made perpetual together with the two before mentioned clauſes 
of 6 Geo, 2, Cc. 7o by 31 Geo. 25 Co 42+. p : 
By ſtat, 29 Geo.' 2. c. 15. If any perſon or perſons 
ſhall knowingly ſend any letter without atty name ſub- 
ſcribed thereto, or ſigned with a fiftitious name or 


. 


S $e8. 6; If any perſon'or pesſons ſhall, during eeacmns! ; 


names, letter -or letters, threatening to kill or murder 


any of his Majeſty's ſubjeQs, or to burn their houſes, 
out-houſes, barns, and fiacks of corn or grain, hay or 
ſtraw, though ne money, veniſon, or other valuable thing, 


ſhall be demanded in or by fuch-- latter or letters or ſhall 


forcibly reſcue any perſon being lawfully -in cuſtody of 
any officer 'or other perſon for the ſaid offente; 'every ow 
ſon ſo offending, ny thereef lawfully. convicted, ſhall 
be adjudged guilty of telony, and ſhall:ſuffer death, as in 
caſes of felony, without benefit of clergy. ' > © 
Black book, 1s a book lying in the Exchequer. 
Biackfriars-bridge. See Bridges, 
Blackheath, See Debrs. | 
Black lead. Stat. -25 Geo. 2. c. 10. ſef?, 1. Whereas 
by experience it hath been found, that wad or black 
cawke, commonly called black lead, is and hath been-ne« 
ceffary for:divers .uſeful purpoſes, and more particularly 
in the caſting bomb ſhells, round ſhot, and cannon balls ; 
and that ſuch wad, black cawke, or black l:ad, bath hitherto 
been diſcovered in one. mountain or-ridge of hills: only in 
this realm ; and 'that great waſte and deſtruQion'therein 
hath of late years been:matle. 


by wicked and evil-diſpoſed 


y | perſons, who, by reafon of 'the fituation'of the mine, or 


mines, wad+hote or wad-holes of the ſaid wad, black cawke 
or black lend, 'and of the great no to ſeeure and 
preſerve the ſame from being :utilawfully broke, 'or by 
force entered into ; and alſoiby reaſon of the-ſmallpuniſh- 
ment by the laws now'in'being; annexed tooffences of 


the like kind, have been encouraged: unlawfully to enter, 
and by force "to keep 


| feſſion of the fame; and from 
thence unhawfully 10 and carry away great quantities 
of the ſaid wad, :black cawke, or blac d; therefore 
it is enated, That-every perſon who ſhell unlawfully 
break, or by force enter into, 'any mine or wad-hole of 
wad or black cawke, commonly called +/ac+ lead, or 'into 
any pit, ſhaft, or vein thereof ; or ſhall unlawfully take 
and carry . away 'from thence any 

black lead ; or ſhall aid, hire, or command any 
commit- any the faid offences, ſhall be guilty of felony, 
and the court'or Judge may order him to be' committed to 
priſon, or to the houſe of correQtion, not exceeding-one 
year, to be kept to bard labour, and-to' be publicly 
whipped by the ' common hangman, or'by the maſter of 
ſuch houſe of correQion, at the'times and places, and in 


fuch manner-asthe court ſhall think proper; 'or he may 


be > Ns for a term not exceeding ant 


wad, black eawke, or 1 
perſon to . 
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and if he ſhall voluntarily eſcape, or break priſon, or re- 
turn from tranſportation before: the time, he ſhall be 
guilty of felony without benefit of clergy. 

Se. 2. A certificate of the former conviCtion from 
the -clerk- of the : aſſize,, or clerk of the peace of the 
county or city, where ſuch conviction or attainder for 
the ſaid offence was had, ſhall be deemed ſufficient. proof 
thereof. | 2-0 

Se. 3. And if any perſon ſhall -buy or receive any 
ſuch wad, knowing the ſame to be unlawfully taken 
and carried away as aforeſaid, he ſhall be guilty of fe- 
lony, and be liable to all the penalties inflicted y $res 

en 


laws on perſons knowingly buying or receiving 
goods. 5% 
- Black-mail, (Fr. maille, aſmall piece of metal or money) 
Signifies-in the counties of Cumberland, Northumberland, 
W-ftmoreland, and the biſhoprick of Durham, a certain 
rate of money, corn, cattle, or other conſideration paid 
to ſome inhabiting near the borders, being men of name 
and power, allied with certain. moſs-troopers, or robbers, 
within the ſaid counties ; to be proteCted from the devaſ- 
tations of thoſe robbers. Stat. 43. Eliz. cap. 23. See 
Maple. Theſe robbers are of late years called moſs- 
troopers, and ſeveral ſtatutes have been made againſt 
them. - Cowell, edit. 1727. + 

Black-mail, Alſo ſignifies the rents formerly paid in 
proviſions of corn and fleſh. The ſtat. g Ed, 3. c. 4- 
mentions black- money. | 

Blackney haven. See fiſh. ' 
- Blacks of Waltham. $See Blark act. 
 Black-rents, 'The ſame with black-mail. 
 Black-Kiod, or Gentleman uſher of the black rod, is 
ehief genteman uſher to the King. He is called in the 
Black Book, fel. 255. Lator Virge nigre, and Hoſttarius ; 
and elſewhere Yirge-bajulus : his duty is ad portandum 
virgam coram domino rege ad feſlum ſantti Georgii infra 


Caſtrum de Windeſore. He hath alſo the keeping of the 


Chapter-houſe door, when a chapter of the order of the 


garter is ſitting ; and in the time of parliament, attends 
on the Houſe of Peers. | 

He hath. a like habit with the regiſter of the order, 

and garter king at arms, which he wears at the feaſt of 
St. George and at all chapters. He bears a black rod, on 
the top whereof ſits a lion, gold ; which rod is inſtead of 
a mace, and hath the ſame power and authority. His fee 
is now 301, per annum. This officer hath been anciently 
gen by letters patent under the greatſeal. , Cowel!, 
edit. 1727+ 

Biackwell-hall. Stat. 8 & g I. 3. cap. 9. ſet. 1. 
The governors of Blackwell-hall, and their deputies, ſhall 
ſtrictly keep the following times and - rules, viz. the 
public market of Blackwell-hall ſhall be held every 
Thurſday, Friday, and Saturday, from eight o'clock in 
the forenoon till twelve, and from two in the afternoon 
till five. The faid hours of beginning and ending the 
ſaid market ſhall be known by ringing the market-bell in 
the hall: the ſame to be continued weekly through the 
year, except days of humiliation or thankſgiving ; and 
the keepers of the hall ſhall not permit any buying or 

felling of any woollen cloth at the hall upon any other 
days or hours, upon the penalty of 100 /. 

Set. 2. "The ſaid governors, &c, ſhall appoint to the 
country clothiers the moſt convenient room in the hall for 
the ſale of their cloth, and warehouſe for keeping the ſame, 
paying the ancient duties of the hall. 

Sef. 3. No faftor, or other perſon, other than the 
owner of the cloth, ſhall ſell or expoſe to ſale, out of the 
ſaid market of Blackwell-hall, any cloth direCQted to be 
brought to the ſaid market, or any faQtor there, upon pe- 
nalty of 51. for every cloth ſo ſold. | 

| $282. 4. The hall-keepers, clerks, and maſter-porters, 
ſhall take care that the rules and orders appointed by this 
aCt, be put in execution, and ſhall diligently keep their 
books and weekly regiſters of all the cloths bought and 
ſold there; in which books they ſhall enter the names 
and habjitations of the owners, and buyers, and ſellers, 
and times of ſale, and other factor, or other perſon, 
buying or ſelling of every cloth ; to which books it ſhall 
6s 6s 1 | | | 


be lawful for the clothiers, their agents, or ſery 
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ants, at 
+ And 
negleCting his 
forfeit 10. and if 
any perſon buy any i eloth of any perſon (except the 


all convenient times, to have recourſe without fee 
any hall-keeper, clerk, or maſter-porter, 
duty herein, ſhall for every. offence, 


owner) otherwiſe than for ready money, the perſon (1 

ing ſhall, within twelve Prins Ara fale, and T tly os 
the ſame, take or demand of the buyer a note, tefify. 
ing under the buyer's hand the cloth fold, and the = 
of money ſold for, payable to the owner, and ſhall de. 
liver ſuch -note on demand, with notice of the by er's 
place of abode thereon ſubſcribed, 10 the owner, 
perſon authorized by hint to receive the ſame ; on pain to 
forfeit to the owner -of the cloth fold doub'e the value 
thereof, for every neglect of ſo doing. And if any woollen- 
draper, or perſon trading in the woollen manufaQure 
buying woollen cloth upon truſt, ſhall refuſe or neglect 
to give ſuch note upon requeſt at any time mext aſter 
eight days after ſale and delivery, he ſhall forfeit 205. 
for every cloth ſo ſold, to the owner ; and every piece of 
cloth not returned within eight days after delivery of 
the ſame, ſhall be deemed to be paſfed and approved of 
” = buyer mw merchantable cloth ; and all contracts 
or allowing a- longer time for-the paſſin 

ſhallibe val + -- © are oder bro: 

Set. 5, All penalties impoſed by this a, ma 
ſued for by aQtion of debt, &c, in da of his Mojo 
courts of record ; and if not otherwiſe herein before Ciſ. 
poſed of, one moiety to the King, and the other to the 
mformer. 

Sect. 6. If the owner of the cloth neglc&t to ſue for 
any of the penalties by the ſpace of fix months, then 
any other perfon may ſue for the ſame, and one moiety 
ſhall be to the King, and the other to the informer, 
See title Drap.rn. 

Bladarius, uſed in our records for a corn-monger, 
meal-man, or corn-chandlter. Pat. 1 £4, 3.- par. 4 1 


or any 


I 3. | 
Blade, (Bladum, Fr. Bled) Neſtro foro, ſegete tan- 
tum intelligitur, preſertim etiam in herba, Spel. But the 
Saxon bled, ſignifies more generally fruit, corn, hemp, 
flax, herbs, &c. or the branches or leaves of trees or. 
herbs, whilſt they grow. Univer/i—Will, de Mohun 
falutem, Sciatis me re:axaſſe & quietum clamaſſe demina Re- 
ginaldo de Mohun fratri meo totum manerium meum de Tor, 
——Salvo mihi inftauro mea & blado, &c. (ſine dat.} 
2. &. excepting my ſtock and corn on the ground. Hence 
blader 18 taken for an ingrofſer of corn or grain. Sant 
—quoed ego Willielmus Alreton, conſenſu & voluntate Bea- 
tricis uxoris mea, dedt Agathz Gille pro duabus marcis 
a-genti & una menſura bladi, duas ſrlidatas reddit in 


villa Leominſter. ilas jcil, quas Walterus de Luda /olt- 
Lat mihi reddere pro quadam terra que eft inter ſoldas alde 


talcurteis & Feodum Johanns. Reading. habend. &c. (line 
dat.) Ex libro Chartar, Priorat. - Leominſtriz. Cowel, 
edit, 1727. | | 

 Bladus, A ſky colour, Mon. tom. 3. pag. 170. 

Blanch firmes, In old times the crown rents, were 
many times reſerved in /ibris albis, or blanch firms. In 
which caſe the buyer was holden dealbare firmam ; that 
is, his baſe money, or coin wotſe than ſtandard, was 
molten down in the Exchequer, and reduced to the fne- 
neſs of ſtandard-filver; or (inſtead thereof) he paid to 
the King twelve-pence in the pound, by way of addition, 
Vid. Loawnade s's Eſſay on Coin, Þþ. 5. 

Blandford, An a& for rebuilding the town of Bland- 
ford in the county of Dor/et, burnt down by fire 1n the 
year 1731, and to determine-all differences between pro- 
prietors, landlords and tenants of houſes, and concerning 
ground, &c, Stat. 5 Geo. 2. c. 16. ; 

Blanhornum, A little bell, or rather #cmmm, Viz» 
pecoris ticimium, & canis oppa & blanhornum, horum triun 
ſingulum ef1 unum ſolidum valens; from the Saxon 6/any 
ceſſans, and horn, cornu. Leg. Adelſtan, cap. 8. Cmweli, 
edit, 1727+ = pos. | 

Blank-bar, Is the. ſame with what we call a cm 
bar, and is the name of a plea in bar, which in action 


of treſpaſs is put wo compel the plaintiff we 


B. L, A- 


e. treſpaſs was committed. It is 
molt ufed by the practiſers in the Commorr Bench ; for 
:1 the King's Bench tbe place is commonly aſcertained in 
the declaration: 2 Croke, fol. 594. 
Blank farm, A white farm; that is, 
was paid in filyer, and not in cattle. Sf 
' Mankets and cove-iet?, Miy be made in'any place 
where they were uſed to be made, by ſtar. 4 Fac. I. c.2. 


certain place where th 


: 


4 


/ EG (Fr. blanc,) That is, candidus, white ; it fig- 
wifies a kind of money coined in the parts of France by 
Henry V. that were ſubje& to Englund, the' value whereof 
was eiyht pence. Srow's Annals, pa: 586. Theſe were 
forbidden to be.current within the realm. 2 FH. 6. c. 9: 
The ceaſon why they were called blanks may be, becau 
at the time theſe were coined in France, there was alſo a 
iece of gold comed called a falzs, of the value of 25. 
<9 which this filver was diſtinguiſhed by the colour, 
4/l, edit. 1727+ | | 
as Lay: Corvell, edit. 1727- 
Slaſpyemn, (from the Greek 2aaTru, lads, and nun, + 
ma) Is an injury offered to God, by denying that 
which is due and belonging to him, or attributing te him 
what is not agrecable to his nature. Lind. Prov. Conſt. 
. I. = 
thor 3 Fac. 1. c. 21. For preventing and avoiding of 
the great abuſe of the holy name of God in ſtage-plays, 
interludes, may-games, ſhews, and foci !ike, be it en- 
acted, that if any perſon or perſons do or ſhalt in any 
ſage-play, interiude, ſhew, may-gatffe, 'or pageant jeſt- 
moly or profanely tpeak or uſe'the = name of © God, 
or of Chr: Jejus, or of the Holy Ghoſt;'or 'of the 
Trinity, which are not to'be fpoken but with fear and 
reverence, ſhall torfeit for every ſuch"offence b him or 


them committed, ten Þounds ; one moiety thereof to | 


the King, and the other moiety to him or them that 
will {ue for the fame in any court of record at Je/jt- 
min/ter. | 
Fs 1 Wiil & Ma. [ef. r. c. 18. ſet. 175. Noperſon 
ſhall have any benefit of the toleration-aQt, who ſhall deny 
in his preaching or writing, the doArine of the Blefted 
_ Trinity, as it is ſet forth in the 39 articles. 
\ Stat. © & 10 Will. 3. ©, 32. (intitled, An ad for the: 


more efſefiual ſuppreſſing of blaſphemy and prophaneneſs ] | to the ewe; from the 'Feuron. 


Whereas many perſons have of late years openly avowed 
and publiſhed many blaſphemous and impious opinions, 
contrary to the doCtrines and principles of the Chriftian 
religion, greatly tending to the diſhonour of Almighty 
God, and may prove deſtruftive to the peace and welfare 
of this Kingdom ; wherefore, for the more effeCtual ſup- 
preſſing of the ſaid deteſtable crimes, be it enaQted, &c. 
that if any perſon or perſons having been educated in, or 
at any time having made profeſſion of the Chriſtian reli- 
gion within this realm, '\hall, by writing, rinting, teach- 
ing, or adviſed ſpeaking, deny any one f the perſons'im 
the Holy Trinity to be God, or | ſhall affert or maintain 
there are more Gods than one, or ſhall deny the Chriſtian 
Teligion to be true, or the Holy Scriptures of the Old and 
New Teſtament-to be of divine authority, and ſhall upon 
wdiatment or information in any of his Majeſty's courts | 
at Weftminfler, or at the aſizes, be thereof awtully con- 
victed by the oath of two or more credible witneſſes, 
fuch perſon or perſotis for the firſt offence ſhall be adjudged 
capable and difabled'in law, to vl intents and purpoſes: 
whatſoever, to: have or enjoy any office! or offices, em- 
Ployment or employments ecclefiaſtical, civil, or military, 
or any part in them, or any profit or advantage apper- 
taming to them or any of them :_ and if any perſon-or 
Perſons ſo convicted as aforeſaid, ſhall at the 'time of his. 
or their conviftion = 'or poſſeſs any office, place,' or 
employment, ſuch office, place,. or employment ſhal} be, 
od, and is hereby declared: void : and if Tuch perfon or. 
Ly ſhall be'a ſecond time lawfully convicted as afore- 
h id, of all or any the aforeſaid crime or crimes, that then 
2 or they ſhall from thenceforth be diſabled to ſue, pro- 
ate, plead, -or uſe 'any aQtion or information in any 
court of law or equity, 6r to be_ guardian of any child, 
I executor or adminiſtrator of any perſon, or capable of! 
My Tepacy or deed of to bear any office civil'or 


Bit,.0r 


where the eine ; 


* » Q - | 

, military, or benefice eccleſiaſtical, for ever within this 
realm; and» ſhall alſo' ſuffer impriſonment” ſor the fo5ace* 
of three years, without bail or mainpiize, fromthe time* 
of ſuch. conviction. 9.404 : | 

8e. 2. Provided that no perſon ſhall be profecmed 
by virtue of "this "a ' for 'aty Words! ſpoken,” unleſs the - 
information of ſuch words ſhalf be given uporyoath before 
one 'or: more juſtice' or juſtices of ®the | petice, ' within- 
es days after fuch' words ſpoken, and the" profecu:ion' 


of ſuch' offence be within three months after ſuct/ intors 
mation. | of | POR WIC FTUNP 

| Set. 3. Provided that ſuch offen:'er, vpon his acknow- 
ledgment and renunciation of ſuch offence' or erroneous 
opinions, in the fame eovurt where ſuch perſon was" con-: 
victed within the ſpace of four: months after bis tonvittion,' 
| be diſcharged from all penalties and diſabilities incurred 


' by ſuch conviftion;” © 
'  Blatum, Bullneſs, -in Cumberfand: Cowell, edit. 1929. 
| Ble, Signifies ſight, colours &c: and bee, with a doy- 
' ble e,4is taken for corn. Corpell, edit. 1927. "oo © 
Blench, Is the title of a kind of tenure of land, a* to 
hold; land in -blench, is by payment of # ſugar-loaf, a 
| beaver-hat,'a couple of capons, *and ſuch like; if it be 
| demanded in the \name-of Bblench, id eſt, nomine albe firme. 
Seq 2008; Sema CHEAT T7256. 063 ah \7F 
Blenheim, A noble and princely houſe, erefted in 
honour of the Duke of Marlbrrcugh at HPondflock near 
Oxford, which with the manor of JYVepdfrech is Tettled on 
the Duke and his heirs, in conſideration of the eminent 
ſervices by him performed to the publick ; and'for build- 
ing of- which houſe the ſum of 5£0/000 1: \ wits PREEvy 
parliament, &c. See Star. 2. & 4 Ann. © 6. '$ Ann. 
CO, $6 OW 12 i 12: ferrgaet 
Birfitum, O!/# Town, in Hereforaſbire. 
Pay 10%» | | | 
7Jleta, (Fr. bleche) Peat or combuſtib'e earth, dug up 
and dried for *burning. Miniſter & fratres de Knarel- 
borough, petwnt' quad 1/1 & errum pore ary yen turl gs 
= bletas, in fere/ta de Knareſborough. Rot, Parl. 35 


+ | 
{ - Blinks, Bonghs broken fro 
. where deer are likely to paſs. 


Biſſum, (corrupt!y called blofſ&rr) Ts when a ram 
bletz, the bowels, or 


C:1well, eait. 
; 


m trees, and caft in a yay 


gr 


” 


 bleten, to accommodate. | 
loated fiſh or herring, Are thoſe that are half-dried, 
perhaps from the Sax. #/otan, to kill and offer in facrifice. 
Stat. 18 Car. 2. 6.2. Cowell, edit, 1727. 0G 
| Blockwood. See Logwood. | ; 
Blodens, (Sax. þhd,) A deep red colour, Hence 
bloat and bloated, 1. e. fanguine and high-coloured ; which 
in Kent is called b/-uſimg colour, and hn is there a 
red-faced wench. The prior of Burcefter, A. D. 1425, 
gave his liveries of this colour=—£t in blodeo panng 
-empto pro armigeris & valeftis' prioris de Johanne Bandye, 
de magna 'Tue.. Paroch: gs. s Ae Po Stine 
Blodius, A ſky-colour, Mon. Angl. tom. 2. tag: 
190, . | apak 6 _ + 
Blomary, Is one of the forges helonging to an iron 
mill, through which the iron pafſeth before it cometh tq 
the finery ; of this you may read at Jarge, 27 Eliz, 
cap. 19, | Pony Sad Gro 
TD loadus. OO” kara Buren) ano hooks 
' Blood, ($anguis) Is regarded in defcent of lands ; fot 
a perſon is to be next and moſt worthy of blood to inherit 
his anceſtor's eſtate. 1 7/1. 13. See Jenk. Cpt. 203. 
Bloodſhed, PYlood-wit, or the fine impoſed for ſhedding 
of blood. —— Mich. 7 H. Þ Willielmus Lucy miles, re 
mittit domui 55 eccle/iz de Thelesford toll, quick, flallange, 
and bloodſhed, Ex Cartular. Dom, de Thalesford, MS, 
Cowell, edit. "19727, © APRONS 
- Bloddwit, "or Bloodwite, Is a compound from the 
Saxon blod, ſanguis,” and wite, an old Engliſh word fig- 
nifying m/ericordia. Tt is often uſed in ancient charters, 
and rheans an amerciament for þlaadſhed. Skene de Verbor. 
Signif.. writes bluidueit z which, ſays he, is in Eng/;Þ as 
much'as injuria'or miſerizordia ; it being, as the Scotchmen 
call it, an unlaw for wrong or Wnt» as is the effuſion 
by blood ; for he that bath It granted him, hath fres. 
KO OINDS | 199." bony 
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fiberty to takE all amerciaments of courts for ſhedding of | 


blood. Fleta faith, guod fignificat quietantiam miſericordie 


ro effuſtone ſanguinis, lib. F. c. 47. $81 aliqut. pugnantes || 
PRA / F , p 4 -bolle argentes pro magna cruce imponenda, Mon, An 


ad inuicem in Rudbam, & extraxerint ſanguinem, prior 


. . » . . . .. pl, 
habebit bloodwit, i. e. amerciamenturm inde in curta fua. j{tom. 2. p. 666, . _ : 
Ex Reg. Priorat. de Cockesford. Sax. blod, blood, and wit, |. Bolmerg,, Meſlin corn or bread ; from the Sax, bold, 


a fine or penalty ; for blogewite was a cuſtomary fine paid 
as a compolition and atonement, for the- ſhedding or 
drawing blood, for which the place. was anſwerable, if 
the party were not diſcovered. And therefore a privilege 
or exemption from this penalty was granted by the King, 
' or ſupreme Lord, as a ſpecial favour. So K. Henry II. 
granted to all his tenants within the honour of Jalling- 
ford, ut quieti fint de hidagio, & blodewite &, bredewite. 
—n——— Paroch. Antig. þ. 114. | 

Blyods-hand, Signifies the apprehenſion of a treſ- 
paſſer in the ſoreit againſt veniſon, with his hands or 
other parts blooay, though he be not found chaſing or 
hunting ; of which, ſee J{anwood, c 18. num. 9. In 
Scotland, in ſuch like crimes, they fay, taken in the fat, 
or with the red hand. Hee Bacibermbe. Cell, edit. 1927, 

Eloomsbury-market, The miniſter of the new church 
there, bow provided for, 168: 2. Cc 19+ 

Eloſom, The ſame as Bom, which ſee. 

*lubber, A kind of whale-oil, ſo called before it is 
thoroughly boiled ; ſpoken of 12. Car. 2. cap. 18, _ 

<={ue, and Lludic, 'The mark of a wound or bruiſe; 
what we now call black and blue, or, as red as blood. 
Lat. blodeus, Si quis verberando aliquem fecerit blue && 
bludie, i/te gui fuerit blue & bludie, prius debet exaudiri. 
Leg. Burg. Scot. cap. 879, _ 

Lluet, Blue Ve/limenta autem dabunt mii de Gri- 
ſeng, vel halberg:t & pellibus agninis, uxori autem mee ad 
carius bluet, & peilibus ſimiliter agninis, Mon. Angl. 
tom. 1. f. 831. 

SBlundus, One whoſe hair is yellow ; ficut pater ſuus 
tenuit tempore regis Willielmi Blundi, meaning H/illiam 
Rufus. Du Freſne. | 

Boats, See Watermen, 
_ Zockho2d, Is, as it were, 609+ haard, or a hoard for 
tooks, that is, a place where books, writings, or . evi- 
dences are kept; we may term it in Latin /brerum kor- 
reum. It is derived from the Sax. bock, liber, and hord, 
theſaurus. Cowell, edit. 1727, | 

Xocking. See -2zaintree. 

Sockland, (Sax. gua/i bockland) Terra bereditaria vel 
teflamentaria ; a poſſeſſion or inheritance held by inſtru- 
ments in writing. Bockland vero ea poſſidendi trans/e- 
rendique lege coercebatur, ut nec dari licuit nec vendi, ſed 
heredibus relinquenda erat, in ſcriptis aliter permitteretur 
Terra inde Hxreditaria nuncupata inter wk Aluredi, 
cap. 36. See Chacter-land, Copphold, Freehold, and 
Land-boc, See alſo Gloſſarium in decem ſcciptozes. 
This was one of the titles by which the Znglih Saxons. 
held their lands, and was always in writing, and from 
hence called bockland, which fignifies terram codicillariam, 
or tibrariam, deed-land, cr charter-land. It commonly 
carried with it the abſolute inheritance and property of the 
land, and was therefore preſerved in writing, and pol- 
ſeſſed by the Thanes, or nobler ſort, as predium nobile 
l:berum & iminune a ſervitiis vulgaribus & ſervilibus, It 
was the very ſame as allodium, deſcendible (according to 
the common courſe of nations and of nature) unto all the 
ſons, and therefore called gavel-kind; deviſable alſo by 
will, and thereupon called terre te/tamentalcs, as the Thane 
that poſſeſſed them was faid to be te/tamento dignus, See 
Spelman of Feuds, c. 5. | 

Bodies politic. See Coppozation. 

Vodwary, See Darts. 

Boia. Chains or fetters, properly what we call bernt- 


cies. Duidam a dolore capitis-liberatus eft, adjungens gene. 


fue boias, quibus 8. Britſtanus /igatus fuit, Hiſt. Elicn. 
apud Whartoni Angl. Sac. p. 1. p. 618. FE 
Boitary, or Buliary of fait, A /ait-houſe, or ſalt-pit, 
where falt is boiled. Co. on Lit. fol. 4. b. 
Bots, (Fr.) Wood, and /ſub-bois, underwood. See 
D-ofcus. 4 Rp | 
 Balacium. See. Belerium. 


bold, domicilium, Cowell, edit. 1727, 


-- 
- 


| in ſevera 
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Bolhagium,' A. little houſe or cottage, from the EY 
Bollis, A bowl.—Unum baculum. proceſſonale cum _s 


\villas arid mong,, miſcel/a 3 becauſe co 
ſort of bread, ve edit. 1727, 
' Boiſters- and pillows. See Upholſters. 
' Bolt, A bolt of Glk or ſtuff, ſeems to have been x 
long nafrow ,pigce.——ln the accounts of the priory of 
Burcefler, A. D. 1425. —Et in bolt rubei Say, apud Ste, 
rerbrugge, propter anabatam faciendam #v. ſel. wii. der 
.Paroch. Antiq. p 574. ay 
.  Bolter, See Bultel, _ Fs” | 
 Bolting, Is a term of art uſed in Gray's Inn, whereby 
they intend private arguing of caſes ; the manner of it is 
this: an' ancient and two barriſters ſit as Judges ; three 
ſtudents bring each a caſe, out of which the Judges chooſe 
| one to be argued z which done, the ſtudents firſt begin and 
argue, and aſter them the barriſters.” Sce Hiſtory of the 
Inns of Court, &c. Bolting hath alſo a' more common 
acceptation, which country houſewives fay is the fſtin 
of the meal or flour through a bag, to make it finer, 
which bag they call a bolter : and why may not the law 
term be drawn hence? becauſe the belting of caſes is the 
thorough fitting and debating of them. It is inferior to 
mooting, and may be derived from the Sax. bolt, a houſe, 
becauſe done privately in the houſe for inſtruftion. In 
Lincoln's Inn, in vacation time, Monday and IWedn:ſay 
are the bolting days ; Tueſday and Thurſday the moot days; 
but in term time, e contra. Cowell, edit. 1727. 
Bona fide. We fay, that is done bona fide;-that ig 
done really, with a good faith, without fraud or deccit, 
[t is mentioned 12 Car. 2. c. 18, and 15 Car 2. c< 5, 
Bona geftura, Good abearing, or good behaviour,— 
Et fi per furorem vel aliguos manutentores renu”rit invenirt 
ſufficientem ſecuritatem de ſua bona geſtura «ga ballvy 
et comburgenſes—a fredifto burgo ejiciatur. Codex MS. 
LL. Statutis & Conſuectud. Burgi Villz Montgomer. fol. 
15. Cowell, edit. 1727, 
Bonaght, or Bonaghty, An exaQtion in Ireland, im- 
poſed at the will of the lord for relief of the knights called 
bonaghti, who ſerved in the wars. Antiq. Hib. þ. 60. 
Camden, in his Brit. tit. Deſmond, ſays, that James E. of 
Deſmond impoſed upon the people thoſe moſt grievous tri- 
butes of coin, livery, cocherings, bonaghty, &c. | 
Bona notabilia, Are ſuch goods as a party dying 
hath in another dioceſe, than that wherein he dies, 
amounting to 57. at leaſt, which, whoever hath, his will 
mult be proved before the archbiſhop of the province ; 
unleſs, by compoſition or cuſtom, other dioceſes are autho- 
riſed to do it, where bona notabiiia are rated at a greater 
ſum. Bock of Canons, 1 Fac. can, 92, 93. Perk. Jet 
489. And in the city of London, bona notabilia are 104. 
by compoſition. 4 {n/t. 335. One that hath a debt upon 
bond or ſpeciality, &c. in another dioceſe, hath bona n%- 
tabilia. 1 Rol. Abr. 908. Though if a perſon bappens 0 
die in another dioceſe than that wherein he lives, 00.2. 
journey, what he hath about him of the yalue of 5/. &t- 
ſhall not be bona netabilia. Can. 93. There muſt be 
ſeveral adminiſtrations where a perſon. dies, leaving bn 
netabilia in each province of Canterbury and York; ior 
adminiſtration granted in one province doth not ext 
to goods in the other, becauſe the archbiſhops have diſtin 
ſupreme juriſdiCtions ; but then there is to be bona notabilia 
f dioceſes in each province. Dyer 305. 2 Lev 
86. If a man dies in one dioceſe, without any 
and leaves to. the yalue of 54. in another diocele, 
archbiſhop of that province may grant adminiſtration, ® | 
he hath a general juriſdiftion there ; though 


untrymen eat this 


ſuch adm 
niſtration is voidable by ſentence, Cre. Elrz. 457. But 
where a biſhop grants adminiſtration, and there are 
notabilia, ſuch adminiſtration is merely void ; for beg 
no juriſdiftion out of his dioceſe, 5 Rep. 39+ | j 


Ar. 381. ws 831% 
Bona patria, - An affiſe-of countrymen or good «1g 
when twelve 


* 


_ Baltagium. See Bolhagium, 


bours : ſometimes called 4a bone patrie, af- 
or more are choſen out of the country to paſs upon Files 


| BO O 


.. and they are called juratores, becauſe they ſwear 
-edicially in Þ preſence of the party. Skene verb. Bona 
Putria. Vide Affiſors. | | 

2-ora "periturs, Periſhable goods, 6 

*oncha, A bench, or bunch, The prior and burſar 
of Biceſter, com. Oxon. an, 1425, account to the hovlſe, 
nn Et in duabus bonchis alli: vi. den. —For two bunche:s 
or ropes of onions, 6d. Fr. Junius derives it from the 
Daniſh buncker, the tops of hills. It ſeems rather from 
the old Latin benma, bunna, a riſiug bank, for the term 
or bound of fields. Hence the word bown is uſed' in 
Nerfo-k. for ſwelling or rifing up in a bunch or tumour, 
tc, Crwell, edit. 1727+ | 

7onv, See Obligation, W/O; 

*ondage, and Bondman. See Nativus. Bondmen in 
Domeſday are called ſervi, and differed from villani. — 
Fr de toto tenemento, quod de ipſo tenet in bondagio in ſeca de 
Nortone cum pertin', Mon. Angl. 3. par. f, 6cg. a. 

Bono, A maſter of a family. 

' Bont-lace. Foreign bone-lace not to be imported, 
13 & 14 Car. 2. cap. 13. May be exported free to Scot- 
land, Ireland, or the plantations, 11 & 12 IV. 3, cap. 3 

A. 15. i 
PS ain of importing bone-lace led, 5 Ann. 
cad. 17. ManufaQtures excuſed from the duty upon 
bawkers and pedlars, 4 Geo. 1. cap. 6. 

Fir other matters, fee \)onufactues, 

Bois Xrreftandis, Is a writ ; which ſee in Arreftandis 
Tonis. 

Bonis non Amovendis, Ts a writ to the ſheriffs of 
London, &c. to charge them, that one condemned by 
judgment in an aCtion, and proſecuting a writ of error, 
be not ſuffered to remeve his goods until the error be 
tried, Reg. Orig. fol. 131. 6. 

Soniuu, Bangor in Flintſhire, 

Both of rates, A ſmall book, declaring the value 
of goods that pay poundage. dtat. 12 Car. 2. c. 4. ſe. 6. 
For the additional book of rates, fee ſtat. 11 Geo. 1, cap. 7. 


Of. . 

Books. Stat.: 25 Hen. 8, cap. 15. ſet. 1. No per 
ſon inhabiting within. this realm, ſhall buy to ſell again 
any printed bock-, brought from any parts out of the 
King's obeiſance, ready bound in boards, leather, or 
parchment, upon pain to forfeit for every book bound 
out of the King's obeiſance, and brought within the ſame 
to ſell again, 6s. 84. 

Set}. 3. No perſons inhabitant_ within this realm, ſhall 
buy within this realm, of any ſtranger, any printed books 
brought from beyond the ſea, except only by engrols. 
and not by retail, upon pain of forfeiture of 6s. 8 d for 
every book ſo bought ; the ſaid forſeitures to be levied of 
the buyers ; the one half to the King, and the moiety to 
the party that will ſeize or ſue for the ſame. 


Se. 4. If any of the faid printers, or ſellers of print- |. 


ed books, inhabiting within this realm, at any time here- 
alter increaſe the prices of. ſuch books in ſale or binding, 
in ſuch wiſe as complaint be made thereof unto the King, 
or the Lord Chancellor, Lord Treaſurer, or any of the 
Chief Juſtices ; then the Lord Chancellor, &c. or any two 
of them, ſhall have power to inquire thereof, as well by 
the oaths of twelve perſons, as by examination, by their 
diſcretions. And after the increafing of the ſaid prices of 
the ſaid books and binding ſhall be found, the Lord 
Chancellor, &c. br two of them, ſhall have power to re- 
dreſs ſuch inhaunſing of the prices, by their diſcretions, 
and to limit the prices as well of the books as for the bind- 
ing: and the offenders, being convict by examination 
or otherwiſe, ſhall forfeit for every book by them ſold, 
whereof the price ſhall be inhaunſed for the book or bind- 
ing, 3s. 4d. the one half to the King, and the other halt 
to the parties grieved. Kor +t 
Stat. 3 & 4 Ed. 6. cap. 10, ſef. 1. All books called 
antiphoners, &c. of other books or writings, heretofore 
uſed for ſervice of the church, written or printed in Eng- 
44 or Latin, other than ſuch as ſhall be ſet forth by the 
ng, ſhall be aboliſhed, and forbidden to be uſed or 
ept in the King's dominions. | | . 
2. b. Provided, that any perſon may uſe and retain 
. Wy primers in Engliſh or Latin, / _ forth by King Henr) 
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the Eighth ſo that the ſentences of invocation, or 
| to ſaints, be blotted or put out of the fame. < eas 
. Repealed by 1 Mar. cap. 2. But ſee 1 Jac. cap. 25. 


| which repeal; 1 M. cap. 2. | 
| | Stat, x7 Car, 2, cap. 4. ſee. 4. Every printer within 
the city of Landen, or any other place, except the two 
Univerſities, ſhall reſerve three' copies of the beſt pape 
of every book new printed, or & 0 mpg by him with ad- 
ditions z and ſhall, before any public vending of the faid 
book, bring them to the maſter of the company of ſta- 
 tioners, and deliver them to him z one whereof ſhall by 
the ſaid maſter, within tey days after he hath received 
the ſame, be delivered to the keeper of his Majeſty's li- 
brary, and the other two, within the ſaid ten days, ſent 
to the vice-chancellor of the two Univerſities, for the 
uſe of the public libraries, 

Seat. 3. The j rinters in the Univerſities ſhall deliver 
one {uch copy of every book printed or reprinted in the 
Univerſities, to the keeper of his Majeſty's library ; as 
alſo to the vice=chancellor of either of the ſaid Univerſi- 
ties, two other ſuch copies, for the uſe of the public li- 
braries, And if any of the printers, or the maſter of the 
company of ſtationers, ſhall not obſerve the direction of 
this aCt, they ſhall ſeverally forfeit 5 /. for every copy 
not ſo delivered, as alſo the value of the ſaid copies : the 
ſame to be recovered by his Majeſty, and by the chancel- 
lor, maſters, and ſcholars of either of the Univerſities re- 
ſpeQively, in any of his Majeſty's courts of record at 
wg, Qu. If not expirtd. 

dtat, 8 Ann. c. ty. /. 1; The author of any book not 
yet printed, and his aſſigns, ſhall have the ſole liberty of 
printing it ſor fourtecn years, to commence from the day 
of publiſhing thereof: and if any perſon, within the ſaid 
time, ſhali print, reprint, or import any ſuch book, with- 
out * ee aoees of the proprietor, in writing ſigned in the 
preſence of two credible witneſſes, or ſhall knowingly pub- 
liſh it without ſuch conſent, the offender ſhall forfeit the 
books and ſheets to the proprietor, who ſhall forthwith 
damaſk, and make them waſte paper, arid ſball forfeit r 4. 
tor every ſheet found in his cultody, either printed or 
printing ; one moiety to the crown, the other to him who 
will ſue in any court at Weſtminſter. | 

Seft. 2, No bookſeller, printer, or other perſon, ſhall 
be liable to theſe forfeitures, by printing or reprinting any 
book without conſent, unleſs the title to the copy of the 
vook ſhall, before ſuch publication, be entered in the re- 
gilter-book of the company of ſtationers, as uſual, at the 
hall of the ſaid company z and unleſs the conſent of the 
proprietor be entered, paying 6d for each entry ; which 
regiſter-book may at all ſeaſoriable times be inſpeted 
without fee : and the clerk of the company of ſtationers, 
when required, ſhall give a certificate of tuch entry, for 
which certificate he thall have 6 d. | | 

Seft 3 If the clerk ſhall negleR to make ſuch entry, 
or to give ſuch certificate, being required by the proprietor 
of the copy in the preſence of two witneſſes, then notice 
being given of ſuch refuſal, by an advertiſement in the 
Gazette, the perſon ſhall have the ſame benefit as if an 
entry were aCtually made; and the clerk for refuſing 
ſhall forfeit to the proprietor 20 /. to be recovered in the 
courts at WeAminſfler. | 

Seat. 4. If any bookſeller ſhall fet an unreaſonable 
price on any book, any perſon may complain to the 
Archbiſhop of Canterbury, the Lord Chancellor, the Biſhop 
of London, the Chief Juſtices, Chief Barony the Vice- 
chancellor of the two Univerſities in England, the Lord 
Preſident of the ſeſſions, the Lord Juſtice-general, the Lord 
Chief Baron of the Exchequer, the Rector of the college 
of Edinburgh, in Scotland, who, or any of them, may 
call the bookſeller before them, and inquire into the 
cauſe of the dearneſs ; and, upon examination, may re- 
dreſs and ſettle the price ; and in caſe of alteration of the 
price which the bookſeller ſet, to ordain him to pay the 
coſts of the perſon complaining. And this ſhall be done 
in writing under their hands and' ſeals ; and public no- 
tice ſhall be given by the bookſeller, by an advertiſement 
in the Gazette, And if any bookſeller ſhall, after ſuch 
price ſet, "expoſe to fale, or fell any book at a higher 


cates. he ſhall forfeit 5 /. for every book, one _—_—— 
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the crown, the other to him who ſhall ſue in any court 
in 1F/fminjter. This ſeft is repealed by 12 Geo 2+ Cap» 
3d. lect. 3 | 

$:. 5. Nine copies of each book, on the beſt paper, 
{hall be delivered to the warchouſe-keerer of the company 
of ſtationers, at their hall, before publication, for the ule 
of the royal library, the libraries of the Univerſities of 
Oxford and Cambridge, the libraries of 'the four Univer- 
fities in Scotland, of Sion Coll:ge, in London, and the - 
brary of the advocates at Edinburgh ; which faid ware- 
houle-keeper is to deliver the ſaid books within ten days 
after demand ; and if any proprietor, bookſeller, or prin- 
ter, or the ſaid warehouſe keeper, ſhall nut obſerve the 
direction of this aCt therein, they ſhall forteit the value 
of the books, and 5 /. for every copy not -delivered 3 the 
ſame to be recovered by the crown, by the chancellor, 
maſter, and ſcholars of the Univerſities, and by the pre- 
dent and fellows of S:0n College, fc. ; 

$242. 6. The penalties in Sc:t{and ſhall be recovered by 
an aCtion before the Court of Seſſions there. 

Sect. 7. The importation or ſelling of Gre-# or Latin 
books, or in any foreign language printed beyond ſea, (hall 
not be hindered. 

Seat, 8. If any aftion ſhall be brpvght fer any thing 
done in purſuance of this aCt, the defendant may plead 
the general iſſue. 

Se. 9. The right of the Univerſities, or of any other 
perſon, to the printing or reprinting any book already 
- printed, ſhall not be prejudiced or confirmed. 

S2ct. 10. All ations for any offence againſt this aCt, 
ſhall be brought within three months after the offence 
done. 

| Seat. 11. Aﬀter the end of fourteen years, the ſole 
right of printing, or diſpoſing of copies, thall return to 
the auihors, if then living, for other fourtcen years, 

By ſtat. 7 Ann. cap. 14. ſet. 10. If any book hall te 
taken, or otherwiſe loſt, out of any parochial library, any 
Juſtice may grant his warrant to ſearch for it; and if it 
thall be found, it ſhall, by order of ſuch Juſtice, be re- 
ſtored to th2 library. | 

Stat. 12 Geo. 2. cap. 36. ſe. rt. It ſhall not be lawful 
for any perſon to import into this kingdom for ſale any 
books, firſt compoſed and printed and publiſhed in this 
kingdom, and reprinted in any other country ; and if 
any import for fale any ſuch books, or knowing the 
ſame to be ſo reprinted or imported, fell, publiſh, or ex- 

ſe to ſale any ſuch books, he ſhall forfeit the ſaid 
Coke and the ſame ſhall be forthwith damaſked, .and 
made waſte paper: and every ſuch offender ſhall forfeit 
5f. and double the value of every book, one moiety to 
the King, and the other moiety to any perſon that hal 
ſue ; to be recovered with coſts in any court of record 
at We/tminſter, by aCtion of debt, &c. in which no 
wager of law, &c. ſhall be allowed; and if the offence 
be committed in Scetland, to be recovered before the 
.Court of Seſſion there, by ſummary action. Provided, 
that this aCt ſhall not extend to any book that has not 
been printed or reprinted in this kingdom within twenty 
years before the ſame be imported. 

See?. 2. Nothing in this aCt ſhall extend to prevent the 
importation of any book firſt compoſed and printed in 
this kingdom, which ſhall be reprinted abroad, and in- 
ſerted among other books or tracts, and fo to be fold. 
therewith, in any colleQtion where the greateſt part of 
ſuch colleCtion ſhall have'been firſt compoled and printed 
abroad. Se7. 3. repeals 8 Ann. cap. 19. ſett. 4. 

Seal. 4. This aft (except ſo much as repeals 8 Ann. 
cap. 19. ſe. 4.) ſhall be in force from the 29th of Sep- 
tember, 1739, for ſeven years, and to the end of the then 
next ſeſhon of parliament. 

Continued by 33 Geo. 2. cap. 16. ſeCt. 5. to Sept 29, 
1767, and to the end of the next ſeſſion. | 

Bouths, Robbery in them, where ouſted of clergy, 
flat: 5 & 6 Ed. 6b. cap. 9. ſed. 5. | 

Booting, or Boting-cozn, Certain rent-corn ancient] 
ſo called, The tenants of the manor of H. in com. ry 
| heretofore paid the booting-corn to the prior of Roche/ler, 
Antiquity of Purveyances, fol. 418. See Bote. Per- 


|baps it was fo called, as being paid by the tenants by way | 


L 


* \ , 


B O R 


of Bote (Poot we ſtill call it) or compenſation to.the 


: lord 
for his making them leaſes, Cour, eat. 1,25, = : 


Bozreoirti , Berwick in Nor thumberiand . 
VBs.d, A jeſt, trom the French Beourde; fabula. 
B59, A plank or board, —— Rex vice. on Ebor, fa 
lutim. Facias jublice pro !Qhari ne quis— maeremium yi. 


quid, ſeu bordas ailquas uStis pro nauvibus facrendis oxy, 


regnum noflrum ad pairs 
Rot Clauf, io Ev, 3 | 
S92d0oCtt, Are ten&nts that 0:cupy part of the demeſnes 

z 


exieras uucat, wel cariar faciat 


| which are called Bourdland:., 


Bo:dagiun, The tenure of Bordlunds, which fee. 
Iren ordinatum efl, quod cmmes qui terras & tenementa tency 
per bordagium, habent ſuper jJng' ts bordagiis, gue per 


; . SY . 
prediftum f.rvittum tenertur, capiiolem quanaam manſiu.em 


in co ad hec conjreero, ©, Ordin, Init. Itin. in Infull 
de Jerſey, | his was a {ort of tznure which ſulyeQted 4 
man to the meanelt ſervices: he could not fell his houf, 
without leave of the lord. Carell, edit. 1927, | 

Bozdare, Bordiare, Burdare, To exercile the feats of 
arms in juſts, tournaments, or other military ſports, 
N.li conveniart ad turnandum, vel burdandum, nec ef 
altas quaſcurque avmiurus, Alli. de Armis, an. 36 Hg, 
Burda'e was, more properly, ww den bus, feu fuflibus dim- 
care, to play at-cuiyels. Charrcer ules the word burdans, 
for larger flicks or cudgels. 7 he old French bourden, is 
a pilgrin''s ſtaff, By diva were the ſolemn challenges 
and encounters at quarter ſtaff, cudgel-play, back-ſword, 
Wc. De to namentis 5 bordiciis non tenerdis,——ne quis 
þreſumat tarneare, vid bordiare, Lit. Clayſ. 28 E. r, 
Me 17. 

Bozdaria, A cottage: from the Saxon bord, danus, 
Man. Argl. 1 tom. pag. 37. cum 18 ſervis, 19 vilans, & 
bordariis, cum CO acris [ruts. | 

B02 aiit, or 4 ozduznyt, Cen occur in Domeſday; by 
ſume eſteemed to be boors, huibinmen, or cottagers, 
which are there always put after villains. Drcuntur bordarit 
vel quol in tuguriis (que cwiiugia vo.ant) ha itubant, ſeu ls 
larum linmilt'us, quaſt borderers. Spelm. Terentes per jer- 


 witia plus ſervilia quam villani, & gui tenert nift puts 


a.ras, MS, But fee Bv:zilandf, Some derive it from 
the old Gall. bords, the limits or extreme parts of any 
extent: as the borders of a country, and the borderers, 
inhabitants in thoſe parts; whence the border of a gar- 
ment, and to imborder, which we corrupt to imbroider 
but our old tcrdarii, b:rdmen, were rather fo called from 
Sax. bord, a houſe, The bordarii often mentioned in 
the Domeſday Taquiſition, were diſtin&t from the jervi and 
villani, and ſeem to be thoſe of a leſs ſervile condition, 
who had a bord, or cottage, with a ſmall parcel of land 


allowed to them, on condi.ion they ſhould ſupply the lord 


with poultry and eggs, and other ſmall proviſions for his 
berd, or entertainment. Cowell, edit. 1727- | 
2ozde!, Lat. Bordellum. At firſt it fignified any {mall 
cottage, which grew infamous for a licentious alchouſe, 
aud the common habitation of proſtitutes ; thence by de- 
grees a by de!, or, by Metuh:/is, a bredel ; brothel, and 
brothel- h:uje, came to Ggnify a lewd place, a ſtew j (19 
which fe:nme-bardel:er, 2 common whore. Hence n 
 Chaucir, 2 borelman, contraftion of brothelman, a looſe idic 
fellow ; and borel-folks, drunkards and Epicures, whic 
the Sccich now call Lied folk. Cowell, edit. 1727- 
Bord-zalfpenny (Sax. | b-ard, tabula, and haiffemh 
obelus) Is money paid in fairs and markets for ſetting UP. 
tables, boards, and ſtalls, for ſale of wares. {n «ntq#* 
chartis multi immunes fiunt ab iſta ſolutiane, ſays Spemane 
It is corruptly written borthalpeny "aud brodbalpe'y 
ſome authors, SVs. a , 
Bordlands, The lands which lords keep N their 
hands .for the maintenance of their board or table. £ 
dominicum quod quis babet a1 menſam ſugm & propri2s frut 
ſunt bord-lards 4nglice, i, e. dominicum ad menjam._ Boo: 
lib. 4. traRt. 3. cap. 9. num. $5. which poſſc{hon 4x 
anciently termed bordage. Sax. Dit. verbo bard. 
the bordaris (often mentioned in Domeſday) were ſuch 35 
held thoſe lands which we now call Demeſne lands. 


Antig. of Purveyance, fol. 49,. __ 8% 

Bordlode, The firm, or quantity of gue or 4 

fon, which the bordarii, or bord-men Pay tor 14h - 
Op. 44- 


'B O R 


bordlands. The old Scots had the term of burd, and meet- 


burd, for viQtuals and proviſions ; burden-ſack, for a ſack 
full of provender ; from whence probably came our 
Engliſh burden; at firſt, only a load of meat and drink ; 
which we ſeem ſtill to retain in the proverb, He has got 
his burden, 1. e. as much drink as he can bear or carry off. 

ſervice required of the tenant to 


lde was alſo a \ 
= Hiker out of woods of the lord to his houſe. 


ll, edit. 1727» 
Ce ſervice: is a tenure of bord-lands; by which 
ſome lands in the manor of Fulham, in com. Middleſex, 
and elſewhere, are held of the biſhop of London, and the 
tenants do now pay fix pence per acre in lieu of _— 
proviſions anciently for their lord's board or table. Cowell, 

ft, 1727- | - . 
en Ariged, or Burgh-bryrh, The breach or vio- 
lation of ſuretiſhip, or pledge, or mutual fidelity among 

axans. 

OR, or Borow, in Latin burgus, burgum ; may 
be derived either from the French burg, 1. e. pagus; or 
from the Saxon borhoe, pignus. It ſignifies with us a 
corporate town, that is not a city, 2 Ed. 3. cap. 3+ 
namely, ſuch as ſent burgefles to the parliament, the num- 
ber of which may be ſeen in Cromp. Furiſd. f. 24. it may 
be probably conjectured, that anciently it was taken for 
thoſe companies conſiſting of ten families, which were to 
be pledges for one another. See Brad. lib. 2. trad, 2. 
cap. 10. See Yead-borow, and Borow-head ; and Lamb. 
Duty of Conft. pag. 8. Lyndewood upon the Provincial, 
(ut fingula de ſenſibus) ſpeaks to this effeAt, Aliqur inter- 
pretantur burgum eſſe caftrum, vel locum ubi ſunt crebra 
cjtra, vel diaatur burgus, ubi ſunt per limites habitacula 
plura con/lituta; but afterwards defines it thus: Burgus 
dici pote/t villa quecungque, alia a auitate, in Ss eſt unt- 
ver/itas approbata. Some derive it from the Greek word 
mupyo, that is, turris. See Skene de verb, Signif. Vergeſian, 
in his Reſolution of decayed Intelligence, ſaith, that burg, 
or burgh, whereof we take our borough; metaphorically 
ſignifies a town having a wall, or ſome kind of cloſure 
about it, All places that in old time had amongſt our 
anceſtors the name of borough, were one way or other 
fenced or fortified. Lit. ſe. 164. Yet ſometimes this 
word is uſed for villa in/ignior, or county-town of more 
than ordinary note not walled. Cowell, edit. 1727. 

Borough Engliſh, (Sax. borhoe eng/iſe) Is a cuſtom 
which prevails in certain ancient boroughs, by virtue of 
which the youngeſt ſon ſhall inherit his father, as to the 
lands of which he is ſeiſed in fee or fee-tail. The reaſon 
of this cuſtom ſeems to be, that in theſe boroughs people 
chiefly maintain and ſupport themſelves by trade and in- 
duftry ; and the elder children being provided for out of 
their father's goods, and introduced into his trade in his 
life-time, were able to ſubſiſt of themſelves without any 
land proviſion, and therefore the lands deſcend to the 
youngeſt ſon, he being in moſt danger of being left deſti- 
tute, Lit. ſef?, 165. Noy 106. It is called borough 
Engliſh, becauſe, as [ome hold, it firſt prevailed in England. 
Co, Lit. 110, b. Others have told us, that the reaſon of 
this inſtitution was, becauſe the lord demanded the firſt 
night with the bride, ſo that they thought the eldeſt not 
legitimate. Preface to 3 Md. Rep. 

If land in borough Engliſh be given to A. and his heirs, 
for the life of B. and A. dies in the life of B. having two 
ſons, the youngeſt ſhall be the ſpecial occupant, becauſe 
the heir that is repreſentative of the father, as to land of 
that nature, muſt be the occupant, fince the heir muſt 
= by Genet, by not by urehals, Co. Lit. 110. b. 

ev. 1309, 3 Keb. 475. Laugh. 201. 

By the cuſtom of borough Engliſh, the widow ſhall 

ave the whole of her huſband's lands in dower, which is 
called her free-bench ; and this is given to her the better 
to Provide for the younger children, with the care of 
whom ſhe is intruſted. Co. Lit. 33. 111. £, N, B. 150. 
Cro. Eliz. Mp. þl. 566. | 
For a condition broken, the heir at common law ſhall 
enter ; becauſe the condition is a thing of a new creation, 
and collateral to the land ;| but when the eldeſt ſon enters, 


\, Youngeſt ſhall enjoy the land ; for by breach of the 
Vs OL, I No 34+ 


| 


SB OR: 
condition he 1s reſtored to the ancient eſtate. Cyo. El/z. 
204. Plow. 28. © IE 2 $---P 

If a man be ſeiſed of land of the nature of borough 
Engliſh, and hath iflue two ſons, "and die, and the eldeſt 
ſon before any entry made by the youngeſt, enters into 
the land by abatement, and dies ſeiſed, this ſhall not take 
away the entry of the youngeſt brother, becauſe the 
eldeſt ſhall be preſumed to enter to preſerve the eſtate in 
the family, which he or his heirs may ſome time or other, 
_—_ failure of his brother's line, happen to enjoy. Co. 

it. 242, | 

If a man ſeiſed of borongh Engliſh lands, makes a feoff- 
ment in fee, to the uſe of himſelf and the heirs male of 
his body (ſecundum curſum communis legis) and dies, hav- 
ing iſſue two ſons, the youngeſt, notwithſtanding the 
feoffment and theſe words, ſhall inherit. thoſe lands. 
Dyer 179. Tenk. 220. 

The law takes notice of the cuſtoms of gavelkind and 
borough Engliſh ; and therefore it is ſufficient to alledge 
generally, that the lands are of the cuſtom of gavelkind 
or borough Engliſh. Dyer 179. b. ot Rep. 220. 

If A. hath iflue five ſons, and the youngeſt dies in the 
life-time of the father, having iſſue a daughter, after 
which the father purchaſes lands in borough Engliſh, and 
dies, the daughter of the fifth ſon ſhall jure repreſenta- 
t1onis inherit thoſe lands, and not the fourth ſon. 1 Salk. 


243. 

Sorough goods, deviſable, Theſe words are in the 
ſtatute of Ac7on Burnel, 11 E. 1. c. unico. And it ſeems, - 
that as before the ſtatute of 32 & 34 H. 8. no lands 
were deviſable at the Comman Law, but in ancient baro- 
nies ; ſo perhaps at the making the ſtatute of Aon Burnel 
it was doubtful, whether the goods were deviſable but in 
ancient boroughs : for it ſeemeth by the writ de rationabilz 
parte bonorum, that anciently the goods of a man were 
partible between the wife and children, Cawell, edit. 
1727. | 
_ Borough-head, or Head-borough, (Capitalis plegius) 
made up of borhee, a pledge, and head. Lamb. Duty of 
Conflables; where, in the explication of this and other 
Saxon words of that nature, he rehearſeth ſome ancient 
cuſtoms of England, during the reign of the Saxons. This 


berough-head was the chief man of the decury, eleted by the 


reſt to ſpeak, and do in their behalfs thoſe things that 
concerned them. See Borough-holders. 
Borough-holvers, or. Borſholders, quaſi borhozalders, 
Are the ſame officers with thoſe called borough-heads, 
or head-boroughs., Lamb, Duty of Cenflables. Bratton 
calleth them borghy-aldere, lib, 3. tratt. 2. c. 10. 
Borrel-folk, z. e, Country people, from the Fr. boure, 
i. e. flaccus : becauſe. they covered their heads with ſuch 
ſtuff. Cowell, edit. 1727, 46 
Borrowing, A man borrows money, corn, or ſuch 


| thing of another ; he may not expect the ſame again, but 


the like, or ſo much : but if one lend me a horſe, &c. 
he muſt have the ſame reſtored. If a thing be uſed to any 
other end or purpoſe than that for which it was borrowed, 
the party may have his aQtion on the caſe for it, though 
the thing be never the worſe; and if what is borrowed be 
loſt, although it be not by negligence of mine ; as if I be 


robbed of it; or where the thing is impaired or cm—___ 
an 


by my neglect, admitting I put it to no more ſervice t 
that for which borrowed, I muſt make it good: ſo where 
I borrow a horſe, and put him in an old rotten houſe 
ready to fall, which falls on and kills him, I muſt anſwer 
for the horſe. But if ſuch goods borrowed periſh by the 
aCt of God in the right uſe of them ; as where I put the 
horſe, &c. in a ſtrong houſe, and it fall and kill him, or 
it dies by diſeaſe, or by default of the owner, I ſhall not 
be charged. Co. Lit. 89. 29 Af. 28. 2 H.7. rt. 

Bor Folver, The ſame with headborough, from the 
Sax. borhoe-ealder, i. e, fidejuſſor primarius, 

Borthal-penny, See Bord-halfpenny, 

Borwhal-penny, 'The ſame duty with bord-penny. In 


the charter of H. 1.' to the church of St. Peter, York, 


Canonia & haomines eorum fint quieti de——Leyrwyrte, 

hengewyte, & wardepenny, & borwhalpenny, & de om- 

nibus auxiliis vicecomitum, &c, MS, Cowell, edit. 1727. 
[1 L Bojrage, 


|: th. # ns 


Borage, (B-/cagium) Is uſed for that food which wood 
ani trees yield to cattie, maſt ; from the Ital. boſco, /ylva. 
But Aarnwied ſays, to be quit de boſeagio, is to be dif- 
charged from paying -any duty of wind-fail wood in the 
foreſt; it may be derived from the Greck word Fooxeiy 
pajcere. 

Buſraria, May be either wood houſes, from boſcus ; 
or ox-houſes, fiom bos. Ut ipfi poſſunt d;mus & bolicaria 
ſatis competentia edificare, Mon. Angl. 2. pa. fol. 352. 

B.Þ'\rus, ls an ancient word in the law of England, for 
all manner of wood. The Utalians ule b:ſco in the ſame 
ſenſe, and the French, bois, Boſcus is divided into high 

_ wood or timber, (haut b9s,) and coppice or: underwood, 

(2 bots.) High wood is properly called /a/rs, and in 

leta, Maeremium—— Cum una car:fla de mirtuo boſco. 
Pat. 10 H. 6. par. 1. m. 4 per inſpett. 

Domus, A certain ruſtical pipe. By inquiſition 
after the death of Laurence Haſtings, Ear] of Pembroke, 
22 F. 3. the manor of A/ton Cantl:w in com. War. is re- 
turned to be held 2 capite of the King, by theſe words, 
Ducd quidem manerium per ſe tenetur de domino , rege in ca- 
pite per ſervitium inveniend; unum hominem peditem, cum 
quodam arcu fine corda, cum uno bolinno ſine cappa, &c. 
Ex record, Tur. Lond. HP 

B:ſter, An ox-ſtall, It is mentioned in Mat. Pari/. 
arnny 1234. and in {ngulphus, Fecit tum horrea, boltaria, 
Ovilia, Cc. 

Bota, A boot or ſhoe, that was the particular calcea- 
ture of the monks. In ſome aſtronomical fragments of 
Fohn de Wallingford, we fce the piCture of the author, 

- with this diſtich, | 


Teonſio larga come, nigra veſts, bota rotunda, 
Non faciunt monachum, ſed mens a crimine munda. 


MS. Cotton, 7ul. D. 6. 


Botargo, or Cavear, may be- imported, Stat. 10 & 
11 ill, 3. c. 24. ſef. 14. 

Bote, vignifieth compenſation, recompence, fatisfaQtion, 
or 2mends, Lamb, Explicat. Sax. Words. I hence cometh 
manbote alias monbote, that is, compenſation or amends for 
a man ſlain, which was bound to another. In King [na's 
Laws, publiſhed by Mr. Lambard, c. 96. is declared what 
rate was ordained for the expiation of this offence. 
Hence alſo comes our common phraſe, to give to boot, 
that is, compenſationis gratia, See Skene de Verb. Signif, 
tit. Bote, See alſo, Vedge-bote, Pouſe-bote, Theſt-bote, 
Ec. in their proper places. 

Botel.ſs. In the charter of Hen. 1. to Thomas arch- 
biſhop of York, it is ſaid, that no judgment or ſum of 
money ſhall acquit him that commits facrilege ; but he 
is in Engliſh called boteleſ5, z. e, without emendation. Lb, 
Albus penes Cap. de Suthnet, Int. Plac, Trin. 12 Ed. 2, 
Eber. 48. We retain the word ſtill in common ſpeech, 
See Fridſtol, 

Bi3teocia, Buttreſs.— Rex.—Sciatis quad conzeſſimus — 

| Johanni de Chiſhull, decana S. Pauli Lond. The/aurario 
nyflro qd" ipſe & ſoc. ſut decani ejuſdem eccleſie, in per- 
petuum habeant & teneant libere quicte duas columpnas 
botericias, quas iderm decanus fieri fecit a parte aufirali 
capelle ſug. 9 Jun, Pat. 35 H. 3. m. 14. 

Betellaria, A buttery or cellar, in which the buts and 
bottles of wine, and other liquors are repolited, —Yeniet ad 


palatium regis, & 1ibit in botellariam & extrahet a quo-. 


cunque vaſe in ditta botellaria invents, vinum quantum vi- 
derit neceſſarium pro fattura unius picheri claretti.—An. 

1 Ed. 3. 
y Botha, A booth or tent to ſtand in, in fairs or mar- 
kets, —ft duas menjuras liberas ad bothas ſuas faciendas. 
Mon. Angl. 2 par. f. 132. 

Bethagium, Boothage, or cuſtomary dues paid to the 
lord of the manor or ſoil, for the pitching and ſtanding of 
booths, in a market or fair.——19g H. 6. Rex conceſſit 
Rob. Broke—picagium, ſtallagium, bothagium. & tolla- 
gium, una cum aſſiſa panis & cerviſie de novo mercato infra 
villam de Burceſter, com. Oxon. Parach. Antiq. pag. 680. 
For the original of the word, from the old Gallic bouts, 
leather jacks, ſee Mr. Kennet's Gloſſary. | 

Bothne, buthna, buthena, Seems to be a park where 
eattle are incloſed and fed. Hefor Betis, lib, 7. ca. 123, 


D 
n. 35» And Aul. Gell. lib, 11. cap. 1. Bithens 
ſignifies a barony, lordſhip, or ſheriffwick. And 4a 
b:thene, are lords of the barony, manor, &, 
Ve b. dignif, 

Sociler uf the king, (Pincerna regis, flat. 43 El 
cap. 3:) Is an officer that provides the King's wines, wo 
(according to Fleta, [ib. 2. cap. 21.) may, by virtye of 
his office, out of every ſhip laden with ſale wines unyy 
dolium eligere in prora nauvis ad opus regts, & aliud in Pupte 
& pro gualibet fecta reddere tantum 20 ſaid. merutiri. 
Si autem para inde habere voluerit, bene licebit, dum tan 
pretium fide dignorum judicio pro rege apponatur, 

Bottomcy or B3ttmary, Is when the maſter of a ſhip 
borrows money upon the keel or bottom of his ſhip, and 
binds the ſhip itſelf, that if the money be not paid by the 
day aſligned, the creditor ſhall have the ſhip Ce bottom. 
age e/t quand argent eft borrow ſur keil del neif & |; neif 
oblige al payment de ceo, viz. fi ne ſoit pay ol temps, qu 
P auter avera le neif. Latch's Rep. fol. 252, Scarboreugh)'s 
caſe. Cowell, | 

hers define.bottemry to be the aCt of borrowing money 
on a ſhip's bottom, by engaging the veſſel for payment; 
ſo that in caſe ſhe mitcarries, the lender loſes his money ; 
but if ſhe finiſhes her voyage, and arrives in fafety, the 
borrower is to repay the Joan with a premium cr intereſt 
agreed on (which is always adequate to the riſk ;) and if 
this be denied or deferred, the lender ſhali have the ſhip, 

Bottomry is likewiſe called foenus nauticum, pecunia tra- 
Jefitia, and ſometimes »/ura ma#ina, though improperly; 
for notwithſtanding the intereſt in theſe contratts is al- 
ways much larger .than the law preſcribes for monies 
lent on landed ſecurities, yet it is never accounted uſury, 
as marine loans are furniſhed at the hazard of the lender, 
which the others are not; and where the riſk is greateſt 
- the advanced monies, the profit ought 1a reaſon to be 
0 t00, \ 

Money lent on bottomry is commonly on the ſhip only, 
though ſometimes it is upon the perſon of the borrower, 
and ſometimes on both. 'The firſt is where a man takes 
up money, and obliges himſelf, that if .the {hip agreed on 
arrives at ſuch a port, then to repay the loan, with the 
intereſt ſtipulated ; but, if the ſhip miſcarry, then nothing: 
but, when money is lent at intereſt, it is delivered at the 
peril of the borrower, and the profit of this is merely the 
price of the loan; whereas the profit of the other 1s a 
reward for the danger and adventure of the ſea, which 
the lender takes upon himſelf, and makes the interelt - 
lawful. Lex Aercat. Red. 123. | | 

By ſtat 19 Ges. 2.c. 37 it is enafted, That aſter the 
firſt of Augn/t, 1746, every ſum tent on battomry, or at 
reſpondentia, upon any ſubjefts ſhips to-or from the Ef 
[ndies, {hall be lent only on the ſhip, or the merchandizes 
laden on board her, and fo expreſied in the condition of 
the bond ; and the benefit of ſlvage ſhall be allowed to 
the lender, his agents, &c. who alone ſhall have a right 
to make aſſurance on the money lent: And no borrower 
of money upon bottomry, or at r2ſpondentia as aforeſaid, 
ſhall recover more on any affurance than the value 0 
his interelt on -the ſhip or effeRs, excluſive of the money 
borrowed. And if the value of his intereſt doth not 
amount to the money borrowed, he ſhall be reſponſible 
to the lender for the ſurplus, with lawful intereſt ior 
the ſame, together with the aſſurance and all charges, &% 
notwithſtanding the ſhip and merchandize be totally loſt. 

Stat. 19 Geo. 2. c. 32. intitled, An act ſor amencig 
the laws relating to bankrupts. Ei 

The preamble obſerves, that many perſons within the 
deſcription of, and liable to the ſtatutes concerning bank* 
rupts, frequently commit ſecret aCts of bankruptcy, w7 
known to their creditors, and other perſons with whom 
they had dealings ; and after committing thereof, en ga 
to appear publicly, and carry on buſineſs, by buying 9 
ſelling of goods, drawing, accepting and negotiating 91 
of exchange, and paying and receiving money on account 
thereof, in the uſual way of trade, and in the ſame open 
manner as if they were ſolvent, and not being bankrupt 
And as the permitting ſuch ſecret a&ts of bankruptcy i 
defeat payment really made in the cafes and circumſtances 


above mentioned, where the perſon receiving the lame ſe 


alſo 
mint 


Shene 


were privy to their having committed 
bankruptcy, will Le a dilcouragement to trade, 
and a prejudice tO credit in general ; It is therefore enacted,” 


the 29th of Oftober 1746, no real creditor of a 
R—_ in refoedt of goo lold to, or bills of exchange 


no notice of; nor 


egotiated, or accepted by ſuch bankrupt in 
ey ling: (halt be liable *o fond to the aſhignees 
he bankrupt's eſtate any money, which before the tuing 
forth of ſugh commiſſion, was really in the courſe of 
trade received by him of ſuch bankrupt, before he had 
knowledge or notice of his becoming a.bankruptz or being 
in inſolvent circumſtances. 

And as merchants and other traders frequently Jend 
money on b:ttomry, Or at reſpondentia, and cauſe their 
(flels with their cargoes to be inſured ; and. where com- 
miſſions of bankruptcy have iſſued againſt the obligor, or 
aſſurer, beſore the loſs of the {hip or goods hath happened, 
;: hath becn made a queſtion, whether the ob'igee, or the 
aſſure, ſhould be let in to prove their debts, or be ad- 
mittcd to have any benefit under ſuch commilſhon, which 
may be a diſcouragement to trade: for remedy whereot 
it is enacted, that the obligee in any battomry or r eſpon- 
J:ntia bond, and the affured in any policy of in'urance, 
made 49ra fide, upon a valuable conſideration, ſhall be 
admitted to claim 3 and af:er the Joſs or contingency, to 
prove the debt thereon, in like manner as if the ſame had 
happened betore the iſl»ving of the commiſſion of bank- 
ruptcy ; and ſhall receive a proportionable dividend of 
the bankrupt's eſtate 3 and every bankrupt ſhall be dil: 
charged from the debt on ſuch bound and policy of in- 
ſarance as aforeſaid, and ſhall have the benefit of all the 
{utes againſt bankrupts, in like manner as if ſuch loſs 
or contingency had happened, and the money due thereon 
had become payable, before the time of the iſſuing of ſuch 
commilſion. M. 

The defendant had lent 3ool/. on a bottomry bond, 
and ifterwards inſured 4507, on that ſhip with the plain- 
tif for ſix guineas per cent. premium, as intereſted for 
money lent, &c. "Phe ſhip: outlived the time at which 
the money was payable, and afterwards was loſt in the 
Eaft Indies. 'Fhe defendant recovered the money on the 
bottomry bond, and afterwards ſued the inſured upon 
their policy, who brought their bill to be relieved, for 
that the money inſured by the policy was the money lent 
upon the bottomry, and that the defendant was no other- 
wiſe intereſted in the ſhip; and that the money being 
paid, no uſe ought to be made. of the policy. The 
court decreed the policy to be delivered up.. 2 £q. 4b. 
371, Trin. 1692, Goddart and Garret. $. C. 2 Vern. 269. 
where it 1s held, that a perſon having no inter<ſt but 
his bottomry bond, cannot inſure z and that a perſon who 
has no intereſt in the ſhip or cargo cannot inſure, though 
the policy was intereſted or not; but inſurances are 
lor the benefit of traders only, not that others uncon- 
cerned ſhould make unreaſonable gain. . | 

Where the defendant lent the plaintiff 250/. on a 

ttomry bond, and afterwards inſured on the ſame 
hip; but the inſurance was larger as to the voyage, 
there being liberty to go to other ports and places than 
what were contained in the condition of the bottomry 
bond. The ſhip being loſt, the defendant recovered the 
money on the policy of infurance, and alſo put the bot- 
tomry bond in ſuit, the ſhip, though loſt, baving de- 
vated from the voyage mentioned in the bond, the 
plaintiff brought his bill, pretendifg the defendant ought 
not to recover both on the inſurance, and alſo on the 
bond, he having inſured only in reſpect of the money 
he had lent on the bottomry. And therefore the plain- 
uf would have had the benefit of the inſurance paying 
the premium ; but the court held, that the defendant 
wing paid the premium was intitled to the benefit of 
the policy; and the inſurers might as well pretend to 
have aid of the bottomry bond, and to diſcount the mo- 
ney recovered on the policy to eaſe the bottomry bond. 
ich. 1716. Harman and Vanhatton, 2 Vern. T1; 

© Plaintiff entered into a penal bond of bottomry 
0 Pay 405. fer month for gol. The ſhip was to go 


, 


| 


irom Holland: to the Spaniſh iflands;, and fo to return for 


BOT 


| England ; but if. ſhe periſhed, the defendant . was to loſe 


his 5o4. . She went accordingly to the Spaniſh iſlands, 
took in Aoors at Africa, and upen that occaſion went to 
Barbadoes, and then periſhed at fea ; the plaintiff, being 
ſued on the bond and penalty, pretended, that. the devia- 
tion was on neceſhty :- but his bill was diſmiſſed, faving 
as to the penalty. 2 Chan. Caf. 130. Vid.. 2 Salk. 444, 

But where F. S. entered into a bottomry bond, where- 
by he bound himſelf, in conſideration of 4001. as well 
to perſorm the voyage within ſix months, as at the fix 
months end to pay 400 /. and 401. premium, in caſe 
the veſſel arrived ſafe, and,was not loſt in the -voyage. 
And it fell. out that 7. $S. never went the . voyage, 


whereby his bond. became forfeited ; and he preferred a 
| bill to be relieved: and in regard the ſhip Jay all along 


inthe port of London, and ſo the defendant run no ha- 
zard of loſing his principal, the Lord. Keeper thought fit 
to decree, that the defendant thould loſe the premium of 
407. and be contented with his ordinary intereſt. Mich. 
1684. Deguidler and Depeiſter, 1 Vern. 263. b 
A. part-owner of a ſhip borrowed money of the plain- 
tiff upon bottomry bond, payable on the return of the 
ſhip from the voyage ſhe was then going in the ſervice 
of the Eaft India company. And the Faſt India com- 


pany broke up the ſhip in the /ndies; and the owners 


brought their action againſt the company, and recovered 
damages ; but they did not amount to a full ſatisfaCtion, 
And the obligee brought his bill, to have his proportion- 
able ſatisfaqtion out of the money recovered: but his 
bill was diſmiſſed, and he left to recover as well as he 
could at law ; for a court of equity will never affiſt a bot- 
tomry bond, which carries an unreaſonable intereſt, 
Mich. 1701. Danby and Turner, 1 Equ. Abr. 372. 

Bill to be relieved againſt a bottomry bond, with condi- 
tion that if the ſhip $. bound to the Eaſt Indies, ſhall re- 
turn to L. within thirty-ſix months, or if ſhe does not 
return within thirty-ſix months, not being taken or loſt 
by inevitable accidents within that time, then the money 
to be paid, &c. 1 he ſhip was detained in the port of Surat 
in /ndia by imbargo by the Great Mogu), ſo that ſhe 
could not fail from S&zrat till after the thirty-ſix months 
were elapſed, and in her return home was taken by the 
French ; but, being after the thirty-ſix months, the bond 


was forfeited : but there being no fault in the maſter, 
and the voyage delayed by inevitable accident, viz, by 


the ſaid embargo, the bill prayed to be relieved againſt the 
penalty of the bond. Harcourt C. diſmiflſed the bill; but 
without colts, ſaying, he could not relizve againſt the ex- 
preſs agreement of the parties ; but if the defendant had in- 
ſured this money upon the ſhip, the plaintiff ſhould have the 
benefit of the inſurance, upon allowing the defendant the 
charges of the inſurance, if the plaintiff pays the money 
within three manthe. Vin. Abr. tit. Boitomry bonds. 

Debt apon an obligation with conditipn to pay ſo much 


| money, (which was more by a third part than the legal 


intereſt of the money) if the ſhip returned within fix 
months, from O/tend in Flanders to London, and if ſhe do 
not return, then the obligation to be void. The defendant 
pleaded, that there was a corrupt agreement between 
him and the plaintiff; and that at the time of making 
of the obligation, it was agreed he ſhould have no more 
for intereſt than the law allowed, in caſe the ſhip 
ſhould ever return, and avers that the bond was entered 
into by covin to avoid: the ſtatute of uſury, Per Hale, 


- 


Clearly this bond is not within the Ratute ; for this is 


the common way of inſurance, and if this were void by 
the ſtatute of uſury, trade would be deſtroyed ; for it is 
a Caſualty whether ever ſuch a ſhip ſhall return or not : 
but he agreed the averment was well taken; becauſe it 
diſcloſed the manner of the. agreement. Hardres 418. 
Foy and Kent, Milky, b. 2. c. 75. ſet. 12, 
Where A. lends B. 1col. to freight a ſhip abroad, 
and they agree that if the ſhip comes home ſafe, A. ſhall 
have 150/. and that if ſhe does not, that he ſhall loſe 
the 1007. this is not uſury, but good by the cuſtom of 
merchants; becauſe. of the great perils of the ſea, and 
both principal and intereſt rut the ſame hazard of being 


loſt; but it the principal be ſecured; and the intereſt on- 
: we o ba ly 


| 
| 
| 


B O T 


iy depend on hazard, if it be more than is lawful, it is 


uſury. 2 Rel. Rep. 48. 5 Co. 70, &c. Cro. Fac. 
208, 508. 1. Keb. 339, 711. 
So where the condition of a bottomry bond was, that 


if the obligor, or the ſhip, or the goods return ſafe, then | 


to pay more than the legal intereſt; this was adjudged 
good by the cuſtom of merchants, though it depends on 
many contingencies ; and though the obligee may be ſaid 
to run little hazard ; and though any of the contingen- 
cies become impoſſible, as if the obligor die before his 
return, &c. yet the bond remains payable, contrary to 
the general rule of Jaw in ſuch caſes; for the law ſup- 
plies theſe words, which fhall firſt happen, and fore- 
cloſes the eleftion of the obligor, and gives it to the 
obligee to take his eleQtion on which of the contingen- 
cies ſhall firſt happen. 1. Lev. 54. ' 1. $14. 27. 

A ſhip going in the fiſhing trade to Newfoundland 
(which voyage muſt be performed in eight months) ze 
plaintiff gave the ys 501. to repay Gol. upon the 
return of the ſhip to Dartmouth ; and if by leakage or tem- 
peſt ſhe ſhould not return in eight months, then to pay the 
principal money only; and if ſhe never returned, then he 
ſhould pay nothing : all the coutt held, that this is no uſury 
within the ſtatute; for if the ſhip had ſtaid at New- 
foundland two or three years, he was to pay but 601. 
upon the return of the ſhip, and if ſhe never return, 


then nothing; ſo that the plaintiff run a hazard of hav- | 
ing leſs than the intereſt which the Jaw allows, and | 


poſſibly neither principal nor intereſt. Cro. F. 208. pl. 
Trin. 6 Fac. B. R. Sharpley v. Sturrell, 8. C. cited by 
Dedadcridge J- Cro. F. 508, 509. pl. 20. By name of 
Darimeuth's cafe, where one went to Newfoundland, and 
another lent him 100 /. for a year, to viCtual his ſhip ; 


and if he returned with the ſhip, he was to have fo many 


thouſand fiſhes, and exprefled at what rate, which exceeded 
the intereſt allowed by the ſtatute; and if he did not re- 
turn then, he ſhould loſe his principal, and adjudged no 
uſury. Fin. Abr. tit. Bottomry bonds (A). 

Debt upon a bond of 3oo7: conbitioned that if ſuch a 
ſhip ſailed to Surat in the Eaſt Indies, and returned ſafe to 
London, or if the owner and his goods returned ſafe, &c. 
the defendant ſhould pay to the plaintiff the principal 
ſum of 300 /. and alſo 40/. for every 100/. but if the ſhip 
ſhould periſh by any unavoidable caſualty of the ſea, fire, 
-or enemies, to be proved by ſufficient evidence, then the 
plaintiff was to have nothing, The queſtion was, whe- 
ther this was an uſurious contract? Adjudged, that it 
was not, and that it was a good bottomry contraCt. 
Bridgeman Chief Juſtice, diſtinguiſhed between a bargain 
and a loan ; for if the bargain 1s plain, and the princi- 
pal is in a hazard, it cannot be ſaid within the ſtatute of 
uſury ; but it 18 otherwiſe if a loan, where it is intended 
that the principal is in no hazard; and adjudged per rot. 
cur. for the plaintiff, that this contra is not uſurious. 
Sid. 27. pl. 8. Hill. 12 Car. 2, C, B. Scome v. Gleem 
Vin. Abr. tit. Batt. Bonds, (A. 2.) | 

A maſter of a ſhip hath no power to take up money 
by bottomry in places where his owner or owners dwell, 
unleſs it were only for ſo much as his part comes to in 
the ſaid ſhip: otherwiſe, he and his eſtate muſt ſtand li- 
able to anilwer the ſame, But when a maſter is out of 
the country, and where he hath no owners, nor any 
goods of their's, nor of his own, and cannot procure mo- 
ney by exchange or otherwiſe, and that for want of mo- 
ney the voyage might be retarded or defeated, money may 
be taken up upon bottomry,. and all the owners are liable 
thereunto: otherwiſe he ſhall bear the loſs, that is, the 
owners are liable by their veſſel; and the owners have 
their remedy againſt the maſter. But the perſons of the 


owners are no ways liable by the a& of the maſter for | 


money taken up. Alloy, b. 2. c. 11. ſed. I. 


be a real adventure, the greater may the profit be of the 
money advanced ; though ſome ſeem to be of opinion, 
that any profit or advantage ought not to be made of 
money fo lent, no more than of that which is advanced 
on a ſimple loan, and on the peril of the borrower. How- 
ever, all or moſt of the trading nations of Chriſtendom do 
at this day allow 'it as a matter moſt reaſonable, on ac- 


. 


| ſometimes 40 per cent. 


goods homeward ; ſo that upon the return th 


the lender runs. Molly, b. 2. c. 11. ſer. 14, 


B. O' 'F 


count of the contingency or hazard that the 1 
and- therefore ſuch money may be advanced fe 
ſo that the lender runs a hazard. Molly, 


ſet. 14, 


ender rung; 


veral Ways; 
b. 2. 


There is another way of advancing money calle 
marina, joining the advanced money, and the 4 : 
ger of the ſea together 5-and this is binding mg 
upon the borrower's ſhip, goods, and perſon : the. 
duce of this will advance ſometimes to 20, 30 

As for inſtance: ; win : 
gentleman has 1009/7. ready money lying by him; ang Wing 
ing notice of an ingenious merchant who has credit be wo 
ſeas, and underſtands his buſineſs well, applies dingy. 
him, and offers him 10001. to be laid out in fuck « £ 
modities as the merchant ſhall think convenient be hv 
port or country the borrower deſigns them for, ang hs 
he will bear the adventure of that money durin ” 
whole voyage (which he knows may be accom Nike 
within a year), Hereupon the contract is agreed , - 
5 per cent, 18 accounted for the intereſt, and 12 Pages, 
tor the adventure outwards, and 12 per cent, for the 
e 
ceives 29 per cent, and this cannot be uſury donna 
of this realm, on account of the riſk and danger which 


meg 
the pro. 


Form of a Bill of Bottemry, 


To all people to whom. theſe preſents ſhall come, I A, }, 
of, &c. owner and maſter of the ſhip called, &c, of the 
burden of twse hundred tons, now riding at, &c. and toud 
for, &C. in the Weft Indies, ſend greeting : Whereq, ! 
the ſaid A, B. am at this time neceſſitated to take uf, up- 
on the adventure of the ſaid ſhip, culled, &c. the ſum of 
1001. for ſetting forth the ſaid ſhip to ſea, and furniſhing 
| ber with proviſions for the ſa's voyage, which C. N. « 
&c. merchant, hath on requeſt 'lent unto me, and "pled 
me with at the rate of 201. fer the ſaid hundred punts 
during the ſaid voyoge: now #now ye, that [ the {a A, 
B. do by theſe preſents, for me, my executors and adnini« 
firators, covenant and grant to and with the ſaid C, D, 
that the faid fhip ſhall with the firfl fair wind after the 
day, &c. depart from the river Thames, and ſhall, a 
wind and weather ſhall ſerve, proceed in her voyage thy 
&c. in the Wett Indices; and having there tarried until 
8&c, and the opportunity of a cenviy, or being ſuner di- 


| patched (which ſhall firft bappen) fhail return from thene, 


and ſhall, as wind and weather ſhall ſerve, direftly jail 
back to the river of T hames to finiſh her ſaid voyage: and 
[ the ſaid A. B. in conſideration of the ſuid ſum of 1001. 
to me in hard paid by the ſaid C. D. at and iefore tis 
ſealing and delivery of theſe preſents, ds hereby bind myſelf, 
my heirs, executors, and adminiflrators, my g22ds and chate 
tles, and particularly the ſaid fhip, with the freight, 
tackle, and apparel of the ſame, to pay unto the ſaid C. D. 
his executors, adminiſtrators or aſſigns, the ſum of 120). 
of lawful Britiſh money, within one and twenty days next 
afier the return and ſafe arrival of the ſaid ſhip, i" 
the ſaid 1tver of Thames, from the ſaid intended wyogt: 
And I the ſaid A. B. do for me, my executi:s and admi- 
niſtrators, covenant 6nd grant, to and with the ſaid C. D. 
his executors and adminiflrators, by theſe preſents, that I tht 
ſaid A. B. at the time of ſealing and delivery of theſe pres 
ſents, am true and lawful owner and maſicr of the ſaid 
ſhip, and have power and authority ta charge and engage the 
ſaid ſhip as aforeſaid; and that the ſaid ſhip ſhail at all 
times after the tir voyage, be liable and charge: b «for ib! 


' payment of the ſaid 1201. according to the true intent and 


meaning of theſe preſents. And laſily, it is hereby dulared 
and agreed, by and between the ſaid parties to theſe pre* 


ſents, that © in caſe the ſaid ſhip ſhall be left, miſcarry, or 
It is certain, that the greater the danger 1s, if there 


be caſt away before her next arrival in the ſaid rivir ' 
Thames, from the ſaid intended voyage, that then the ſad 
payment of the ſaid 1201. fhall not be demanded, 0r b re- 
coverable by the ſaid C. D. his executors, adminiſtrators, 


' aſſigns; but ſhall ceaſe and determine, arid the lojs thereby 


be wholly borne and ſuſtained by the ſaid C. D. his execuin? 
and adminiſtrators: and that then and from thenceforth 


| every act, matter and thing herein contained on the ap a 


(4 


þ 6 wW 


half of the 


contained to ihe contrary notwith/landing, Tn witneſs, 


evati terrae, Is as "much "as One ox can plou h in. 
year: O70 bovat® terre faciunt carucatam terre, octe caru- 


cate faciunt anum feodum militis,. 28 acre factunt bovatam | 
MS. ——Cujus Mmeile bovate ſunt quindecim. acre 


{78 "Mon. Angl. par. 3. fol. 91. b. See Orgatg.. 


r@. ar. 3. fol, 
"Bouche of court, .or, as it is commonly called, . budge 
of court, Was a Certain allowance of proviſion -from | 


to his knights and ſervants, that attended him 
gs. or The F rench aver, bouche a 
la cour, is to have an. allowance at court of meat and 
drink. But ſometimes it is extended only to. bread, beer, 
and wine; and this was anciently in uſe as well in the 
houſes of noblemeti, as in the King's court ; as appears by 
this indenture. ; $1 6b {5 - 
Cefte endenture fait parentre les Nobles hommes Mon/ieur 
Tho. ' Beauchamp, counte de Warwyke de wne part, & 
Manficur Joh, Rafſel de Strengeſham chivalier d'guter part, 
teſmorgne, que le dit Monſieur Johan «/ demeur ove le dit 
cunte pur terme de fa wit, pur la pees & pur guerre, & 
gntra pur la vees da dit counte annuelement vynt  livres, 


+: ia vie du dit Monſieur Johan, de! manoir le dit counte |8 E 


4 Chedworth en le counter de Glouceſter, & pur la guerre 

ant livres, & ſerra pare annuelement es termes de la 
nativites Seinte John de Baptiſte & de Nowel per ovels 
pur 1ones d's iſſues du dit manoir de Chedworth, per les 
mains del gardein t meſme le manoir, & avera le dit Mon}. 
Johan pur la pees, quant i! ſerra maunde de venir al dit 
counte, Bouche an Cour pur lui: me/me, un chamberlein & 
un garſon, fern, provendre & PFerrute pur trois. chivau's 
pur a temps de ſa demaure, *3 pur la guerre le dit Mon. 
ſohan Mountra lui meſme convenablement, & avera Bou- 
che au Cour, ou Hverie pur lut meſme, .un chamberlein & 
trois garſons, ou goges al afferam & feyn, provendre & 
\ Ferrure pur ogn4 chivaulx en manere come autre de. ſon ef- 
zat; ove be dit counte, prenaront, Et / i/ preigne |: riſoner, 
ſoit entre Ie dit counte & le dit Mnf. Joban, f: come 11 
fait parentre Ia IF autres bachil:rs de ſa retenue pur terme 
& wie 
letters, que ff la dite rent annue.e de xxl, pur la pees, ou de 
xl/, pur la guerre ſoit a derere & nyent paye pur un moy apres 
aſcun des termes avantditz, que bien liſe au dit Mon}. Johan 
ou ſon attorniz en celle partie en le dit manoir de Chedworth 
 deflrendre gre arrearages de la dite rent, &c. 
a nftre” Chaftel de Warwyke, le xxix. jour | del mays de 
Marcz Pan du regne le Roy Richard Second, 
queſt, fſme. | 

dee Kennet's G/of. to Paroch. Antig. 


Boveria, or Boverium, An ax:houle or ox-ſtall, loca 
ab! flabulantur boves ; according to . Glofſ, in X, Script. 
and Mon. Angl. 2. par. f. 210. hath theſe words, 


ad faciendum wi boverias ſuas, && alias. domss uſibus ſuts, 


eceſſariis. The Scotch now call . a cow-houſe. a byer, as 

in the ballad of wa Far fy on the green,- 

"er the byer. Cowell, edit. 1727. 2» 
Soverton, in Glamorganſhire. See Bovium. . 

_ Vovium, The town in ales, ſo called by the  an- 

cients, 15 now known by the name of Boyerton. | 


: # 
. wu 


Bivettus, A young ſteer or bullock, caſtiated.——. 


mus bovett $5-r . ny ; 
Antiq. p. 287. ie JO". NEU Fit; 4.0000: 


2 vents, An heifer or young cow, which in the 
t-Riding of York/bire they call a whee or whey. | 
funt ſuftentari Sexdecim vacce, & unus taurus cum bovi- 
» Rohr Anitig. pag. 49s. _ 
ovultel reing, - | : : = ef 

Wall, &@ bt 4 Soup duties liable, ſtat. 4 & 5 


a. , 
Sound, or Boundary, 


( Bunda) — 


Secundum metas, 


fag bundas, '& Marchias farefte, 18 Ed. 3. Itin. Pick. 


dir Edward Che, in 4 Inft. fel. 318. derives it 


r / » wok : - 4 
om the Saxon bunra ; but there is no ſuch ward in the 
x0n didtionary, : | 


w-bearer, Ts an under-officer of the foreſt; whoſe 
__ inform you of the nature of his office, in theſe 
Vol,l, N® 45. FEAT 


"FS@# 
4 A. B. ſhall be -woid; thing herein | © 1 
-n #3 "6. n | his heutehant; and in their abjence 


"__ 


Et voet & grante le dit counte per ceſtes prejent-s' 
Dann? | 
puis le can- | 


| cheta, the bitch in that ki 


The bolt flew | 


09d ad Ie; aw Huan hed elbde of 
1 will, true man be to. the maſter.cofi this fareft, and to 
I ſhall. truly over-fee, 


and. trug inguiſition make, as, well of ſworn; men as unſworn 


| ir every bailrwich, both in the northwbai(: and fauth bail:of 


this fareft, -and of all | w” 

5 {6 | manner : of: treſpaſſes 1done, - either to 
vert or veniſon; 1 ſhall 'truly endeavour to attach, or: cauſe 
them to_ be aitached in the. ntxt court "of attachment, there 


to be preſented, without any concealment had. to-niy tnowlidge. 
| 50 help me God. :.. | 6 a Cromp. Furiſd. fol. 201, 


Bows and Powftaves. Four! bowſtaves ſhall be im- 
ported with every-ton, of. merchandize: from - F-yice, ftats 
12 Ed. 4. c. 2. Ten bows for every-butt of malmeſy, 
1 Rice 3. 114.16: Hen; $: 6: 11:1 13; Elize. G14. 
Archery to be uſed by all able-men; 17. £4. "4c. 3 
[be price of bows, limited, 22 £9. 4-c. 4, '3:Hen. 7. 
c- 13. 33 Hen. 8. c. 9. 8 Eliz. c. 10.” Bow-ſtaves 
diſcharged-of cuſtom, 19 Hen, 7.'c. 2. Shooting in croſs- 
bows by thoſe who have not 290 marks land, prohibitedz 
19 Hen. 7» Co .3 Hen. 8. Co I 3: 6- Hen. 8, N I 3. 
14 & 15 Hen. 8. c, 7. Croſs:bows.and hand-guns pros 
hibited,, 25: Hen: 8. ©. 47. 33 Hen. 8. c 6. Every 
bowyer in London, &c.- ſhall keep fifty bows of elm, &cs 
> 6 IO. | IO Ro OT. 

Bowers, One of the ancient corporations of. the city 
of London, See Bows, EE oe”. 
Bor waod-: See Wood, _ 
Braceletts, Hounds, gr rather beagles of the ſmaller 
and flower kind. Rex conſlituit J. L. magi/irum' canum 
ſuorum wecatorum braceletts, daris &i licentiam experiendi” eoſ- 
dem* canes, necnon habendi & fatiendi cum eis jettas ad 
guaſcunque beſiias infra foreſlas & , chaceas ſuas prout fibi 
fore wvidebit.r faciendum- pra expeditione  & infermatione 
diftorum canum:; © Pat, 1 R..2. p.2,m. 21 
Vraiticts of glaſs, 10. what duties liable, 4. ll. & 
Ma. ca. 5. ſeft. TR TY i UP GH 0 £3554: 645 
Braceaarits, (Fr. braconier) The. huntſman, | maſter 
of the; hounds. —- Rex, mandat | baronibus quod - allicent 
Rob. de Chademoth vicecom. Lincoln. lvi s. vii d.. quos 
per precepium regis liberavit Joh. de Bellovento- pro -putura 
ſevtem leporariorum, &' trium falconum & lan##ar. & fro + 
vadis unius bracenarii; @ die S,- Joh. Bapt. an. 14 uſque 
ad vigil. 5, Mich. prox. ſequent. utroque die compittato, viz. 
pro putura cujuſlibet leporaru & fats i d. ob. & pro vadits 
preditti braccnarii per diem 11 d.—— Comput. de anno 
'26 Ed. 1. Kot. 10. in dorſo. - M441 85%; 
Bracetus, ( Brachetus), Fr. bracet, braco, canis ſagax, 
indagator leforum. SO a braco was properly the large fleet 
hound, brahetus was the beagle or ſmaller hound ; bra- 


ind. ——— Cart. Hen. 2." Reg 
Ang. -—— Concedi ets duos leporarios,, & guatuer bracetos 
ad leparem: capiendum. Mon. Angl. tom. 2. p. 283... | 

Bracheta, Canis ſemina, que leporem vel wulpem ex 
 odore perſequitur, vulgo a brache Gal. brachet, ——— Et 
duos leporarios & guatuer brachetas ad capiendum leporem & 


vulpem; Charta 11 Ed, 2. . | 
Bracina, A brewhouſe.. AS. penes Will. Dugdale, 
Bracinum, A - brewing; , thd\ whole quantity of ale 


brewed at one time, for which z//e/fer was paid to the lord 
in ſome manors. | | | | 
Bracton, Was a famous lawyer of this kingdom, re- 
nowned for his knowledge both of the Common and Civil 
laws, as appeareth by his book, He lived in the days of 
Hen. 3. —_ Pref, fo. 5. and, as ſome fay, was 
Lord Chief Juſtice of England. | 
Brage, Broughton in Hampfhire. ET EEDT z 
Braintree - and Socking in E/ex, miſdemeanors of 
ſpinners there bow puniſhed, 7 Jac. 1. c. 7. fect. 4. ' 
Brampton. See Bremenium. | ET 
Brancafter, See Branodunium. prin |; 
Brandy, A kind of ſpirit, or ſtrong © water, made 
chiefly in France, and extracted from the lees of wine or 
cyder, mentioned in 'the at"20 Car. 2. cap. 1. upon an 
argument in the Exchequer, - anyo" 1668. whether brandy 
were a'/lrong water or ſpirit,' it was reſolved to be a/p:rit. | 


But the 25th of Novem, 1669, 'by a grand committee of- 
5s M | g the 


* - 


% 


B R A 
the whole houſe of commons, it was voted to be a 
water, perfetly made. See the ſtatute in pur 
thereof, 22 Car. 2. cap. 4. | i 

The exciſe upon brandy ſettled, 22 Car. 2.c. 4. 9 & 
10-W. 3..cop. 21. ſet. 27. 6 Geo,2. c. 17. 

Pp Exciſe upon” Guernſey brandy, 2 W, & 1M. Pr, 2.c. 9. 

ett. 12. F-IIGLS KN SLET : 
Imported in veſſels of leſs 

4 WW. & M.c. 5. ſet. 8. 
Repeal of the prohibition of im 

[808 IS Yo PLN 
- Brandy, &c. imported in ſhips under 15 tuns burthen 
forſcited, 12 & 13 HF. 3. < 1. ſet. 20. 5 Geo. 1. 
c 11. | Sor9 þ 

Diſtillers permitted to retail brandy without licence, 

1 Ann. flat. 2. c 14. ſeet. 2: | 
F Brandy unduly imported forfeited, 1 Ann, ft. 2. c. 14. 

ect, 2. DE 

All perſons permitted to diſtil brandy from Britiſh malt 
or cyder, 12 Ann. fl. 2. c. 3 ſeft. 9. | 
- All dealers in brandy, &c. to enter their warehouſes, 

Ec. 6 Geo. 1. c. 21. ſet. 11. Sh Fo | | 
Brandy, &c. not to be: imported, in ſhips leſs than 30 
. ton, 6 Geo. 1. c. 21. ſe, 29. Not in fhips lefs than 
40 ton, 8 Geo. 2. c. 18. : | | 

| Foreign brandy to be kept ſeparate from Brit;fh, 8 Geo, 1. 
c. 18. /e&, 11. ; , 

Foreign exciſeable liquors may be ſeized by any officer 

of the cuſtoms or exciſe, 8 Geo. 1. c, 18. ſect. 24. 

- Penalties on hawking brandy, &c. 6 Geo, 2. © 17. 
fea. 11. | | | 
Duties on retailers of brandy, &c. 
10 Geo. 2. c. 17: ſeft. 8, 

Occupiers of houſes where brandy, &c. is retailed, 
deemed retailers, 11 Geo. 2. c. 20, 

Reſcuing unlawful retailers of brandy, Oc. or aſſaul:ing 
informers, tranſportation, 11 Geo. 2. c. 26. ſe. 2. 

Hawkers of brandy, &c. may be apprehended by any 
perfons, 11 Geo. 2. c, 26. ſet. 5. 

Duties on retailers of brandy, &c. altered, 16 Geo. 2. 
c. 8. 

Penalty on retailing without licence, 16 Geo. 2. c. 8 
ef. 9. 24 Geo. 2. c. 40. ſet. g. | 

- Penalties to be regulated by the laws of exciſe, 17 Geo. 
2. c. 19. ſet. 16. | 
; Offenders to be whipped in the houſe of correQtion, 
' 17 Gen, 2.:c.' 17. feft. 17. EEO 

See titles Tiftillers, Erciſe, and Spirituous liquors. 

- Branddunium, Brancafter in Norfolk, 

Branngenium, //orce/ter. 
Braſiarr, To brew. Crjuſcunque uxor brafiabat intus & 
extra civiiatem Heref. dabat x denarios, Domeſday. 


{frog | 
uance | 


than'60 gallons, forſeited, 
porting foreign brandy, 


9 Geo. 2. c. 23. 


Braſiatrir, A ſhe brewer. S:qua brafiatrix ' braſia- 
_ werit cerviſiam, ſolvet tolſefler. Reg. Priorat. de T hur- 
garton. - | 
2 raſiers, See Braſs, 


Braſino, or Brauina, and Braſinaria, A brewhouſe. 
Eraſium, Malt, In the ancient ſtatutes, brefiat:r is 
taken for a brewer, from the Fr. braſſeur ; and at this 
day alſo for a malſter or malt-maker; it was adjudged, 
18 Ed. 2. quod venditio brafii non eft venditio vitunlium, 
nec debet puniri ſicut venditio panis, & cerviſie &- hujuſmocs 
contra formam /latuti. To make malt (inland malt) was 
a ſervice paid by ſome tenants to their lord. Un marerio 
de Pidington quilibet virgarius Preparabit dymino unum quar- 
- terium brafini per annum, fi drminus inveniet boſcum ad 
ficcandum. Paroch. Antiq. p. 496. +, 
Eraſs, Is to be ſold in open fairs and markets, or in 
the owners houſes. on pain of 10/7, and to be worked ac- 
cording to the goodneſs of metal wrought in London, or 
ſhall be forfeited. Alſo ſearchers of braſs and pewter are 
to be appointed in every city and borough by head officers, 
and in counties by juſtices of peace, &c and in default 
thereof, any other perſon ſkilful in that miſtery, by over- 
fight of the head officer, may take upon him the ſearch 
of defeCtive braſs, to be forfeited, &c. Stat. 19 A. 5, 
c. 6. Braſs and pewter, bell-metal, &c. ſhall not be 
ſent out of the kingdom, on. pain of forfeiting double 


| B R A 
ori wrought brafs imported, ſtat. 4 & x5 7 
6 Ja. ors , 49 Sl & 
| athia, (Sax. brotb) Broth or 
feoduin meum de pincernaria Glaſtoniz— cum 
ut in pane, Vino, & cereviſia, carne, Piſce, 
cunque gente companagii, ſive l;guminis, jus, brathia, 


pottage—Concefi totun 
per tnentiis, 
we aliq glee 
aliis quibuſcungue ad feadum 
Gl:ſton. MS f. os | % | 
Breach carnium. By breach carnium, Thomas Cray 
maſter of the hoſpital of St. hn Bapti/, without the 
North gate at Che/ter, claims guod emnes tenentes ſui inf 
erwum libertates reſidentes ſint quieti de venditi; 2, 
Pla. in Itin, apud Ceſt. 14 H;, 7. | 
- Breach of promiſe, (/7olatio - fidei) A breaking « 
violating a man's word. And 6reach ſignities where 4 
perſon commits any breach of the condition of a bond, or 
his covenant, &c. entered into, on 'a&tion upon which 
the breach muſt be aſſigned. In debt on bind, condi. 
tioned to give account of goods, &c, a breach mult be}. 
ledged, or the plaintiff will have no eauſe of aftion. | 
Saund. 102. And when a breach is aſſigned it muſt ng 
be general, but muſt be particular; as in ation of <. 
venant for not repairing of houſes, the breach ought to he 
aſſigned particularly, what is the want of reparation. If 
one covenants he was ſeiſed, and breach is aflizned that he 
was not fſeiſed, it muſt be ſet forth who is ſeiſed, (;, 
Cro, Fac. 369. | 
But on mutual premiſe ſor one to do an aft, and in 
conlideration thereof another to do. ſome a, as to {ell 
goods, &fc. for ſo much money, a general breach that 
the defendant hath not performed his part, is well aſſigned, 
3 Lev. 319. If the condition of a bond conſiſts of ſeveral 
parts in the affirmative, performance generally is a good 
plea. Sid. 215. In caſe of bond for performance of an 
award, if the defendant pleads any matter by which he 
admits a non-performance, and excuſes it, the plaintiff 
in his replication muſt ſhew the award, and aſſign the | 
breach, that the court may ſee an award was made, and 
judge whether it was good or not; for if it ſhould becf 
a void part thereof, it need not be performed. 1 Salk. 138. 
Breaches afſigned ought to be according to the very words 
of the condition or* covenant, when they may be well 
enough though too general, 1 Lutw. 326. Wherea 
thing is to be done by a perſon or his aſſigns, the breach is 
to be that it was done neither by the one or the other, 
5 Mid. 133. * OG ON 
If a perſon is to tender a conveyance, &c, to. another, 
his heirs or aſſigns, breach aſſigned that the defendant did 
not tender a conveyance to the plaintiff, without the 
words his heirs or aſſigns, is good : but if the tender be to 
be made by another man, his heirs, &c. and not to him, 
it is otherwiſe, 1 Salk. 139. Where a lefice for yea!s 
is to leave all the timber on the laud, which was growing 
there at the time of the leafe, and he cuts down any trees 
though he leaves the timber on the land at the end of Þis 
leaſe, there is a breach of covenant : for in contraQs thc 
intention of parties is chiefly to be conſidered. Raym. 464+ 
If hands are only excepted out of a leaſe, and a perſcn 
diſturbed in enjoying them by the leſſee, this is no bread 
of covenant; though it is ſaid it might be otherwiſe it 1 
way, common, tc. be excepted. Mor 553. A prion 
brings an aCtion for a covenant broken, he ought to align 
the breach of it in ſuch a manner that the defendant mf. 
have an iſſue. 1 Lill, Abr. 240. If ſeveral breach's is 
aſſigned, and the defendant demurs upon the whole decla* 
ration, the plaintiff ſhall have judgment for all tht 3'f 
well aſſigned, for they are as ſeveral aftions. Cr: j* 
557. Where a declaration aſſigns no particular br: 
covenant, it is cured by a verdi, though ili up de- 
murrer. Tr Vent. 114, 126. | ke 
Formerly a plaintiff could aſſign but one breach in action 
of debt upon a bond for performance of covenants, oy 
ſeveral things were broken, for cne breach being p10 
was a forfeiture of the bond. But in ation of coveni" 


pertinentibus, Cartular, Abby 


as many breaches might be aſſigned as the plaintifi woos 
becauſe he might have a particular damage up each C 
& be taken upon Ever} 


ſtatute, in act0 


venant broken; and a ſeveral iſſue mu 


breach. 1 Nelſ. Abr. 40b. And now by 


yalue, &c. 33 H. 8. c. 7. 2& 3 Ed. 6.c. 37. Duties 


on bund for performance of covenants, the plant) 


may 
Gig 


ne carnum, 


F.K.E 


aſſign 


aſſeſs damages and coſts for ſuch covenants as are proved 


oken. Stat. 8 & 9 W. 73 c. 10. And where 
ache ſhall be given for the haintiff in ſuch ation 
” a demurrer, nl dreat, oe, he, may ſuggeſt,on the roll 
as many breaches as *he thinks fit; upon which a writ_of 
inquiry ſhall go, &c. And if before execution executed, 
the defendant Ry th am: 
execution ſhall. be ſtayed ; and the plaintiff ſhall acknow- 
ledge fatisfaQtion if the execution be executed : but the 
:dgment ſhall Rill ſtand as a ſeeurity to anfwer- the future 
ach of any covenant irr the deed ;-for which the plaintiff 
ar his executors. &c. may have a aw; facias upon ſuch 
judgment againſt the defendant. See the ſtart. 8 & 9 
ill. 3- c. 10. See titles Condition, Covenant, and 
biigation, IE Sbog Mo Pat ob 2h? 
Ted, Stat. 31 Geo. 2. c. 29. [Intituled, An a&? 
»r the due making of bread; and to regulate the price and 
aſſize thereof ; and to puniſh perſons who ſhall adulterate 
meal, four, or-bread.| FI SPORE: Int © 3< wh 
$:44. 1. Whereas by an aft of parliament made in the 
gift year of Hen. 3. intituled, Aiſa panis & cerviſie, 
proviſion was made, amongſt other things, for ſettling 
the afſize of bread : And whereas. by .an aCt of parliament. 
made in the 8th year of the reign of her late Majeſty 
veen Anre, intituled, an a  to- regulate the price 
and afſize of bread, ſo much of the faid aCt [intituled, 
Aſſiſa panis & cervi/ie] as related to the afſize of bread 
was repealed, annulled, and made void ; and the faid aQt 
made in "the ſaid 8th year of the reign of her ſaid Jate 
Majeſty- Queen 1me, was only made to continue in force 
three years, and from thence to the end of the then next 
ſeſſion of parliament, but by ſome ſubſequent aQts of par- 
liament, the ſaid in part recited a&t made in the 8th year 
of Queen Anne, with ſeveral alterations and amendments 
thereto. hath been continued until the twenty-fourth of 
Fine 1757, and from thence to the end of the then next 
ſeſſion of parliament: and whereas it is expedient to re- 
duce into one aCt the ſeveral laws now in force relating 
to the due making, and to the price and aflize of bread, 
and to make ſome alterations in, and amendments to the 
ſame ; be it therefore enacted, Oc. that the ſaid at made 
in the ſaid 8th year of the reign of her ſaid late Majeſty 
Queen Anne, and -all alterations and amendments made 
by any a&t of parliament ſubſequent thereto, for continu» 
ing, explaining or amending the ſame, is and are hereby 
farther -continued from the- expiration thereof, until the 
29th of September 1758 z and” that from and after the ſaid 
29th day of Sepgember 1758, fo much of the ſaid ſtatute [ in- 
tituled, Aiſa panis & cerviſie] as relates to the aſſize of 
bread, and which would otherwiſe be revived, when the 
laid recited at made in the faid 8th year of the ſaid 
| Queen Mrne, ſhall expire ; and alſo the faid at of par- 
liament of the 8th. of Queen'' Anne, and all the altera- 
uons and amendments made by any aQts of parliament 
ſubſequent thereto, for continuing, explaining, or amend- 
ing the ſame, ſhall be and are Rey repealed, annul- 
led, and made void. 


Sea. 2, And to the intent that. a, plain and conſtant 


rule and method may be duly obſerved and kept in the 
making and affizing .of "the ſeveral forts of bread, which 


\ 


e coſts and damages into court, 


S DB a # 


= 


| ſize of bread ſhall at any time be thought proper to be 


fet in purſuance of this a&t, be it farther enaQted, Ec. it 
{hall be lawful for the court, or. perſon or perſons herein 
after authorized by this at to ſet, the afze of bread, to 
ſet, aſcertain, and appoint, in any.place or places with- 
in their reſpeCtive juriſdictions, the affize and weight of 
all forts of bread, which ſhall, in any ſuch place or 
places, be made for fale, or expoſed to ſale, and the price 
to be paid for the ſame reſpeftively, when, and as often, 
from time to time, as any ſuch court, or perſon or per- 
ſons, as aforeſaid, ſhall:think proper, and" that in every 
aſſize of bread which , ſMall be ſet in purſuance of this 
act, reſpeCt ſhall, from time to time, be had by the 
court, perſon or perſon*, as aforeſaid, who ſhall ſet the 
lame, - to the- price, -which the, grain, meal, or flour, 
whereof ſuch” bread ſhall be made, ſhall bear in the pub- 
lic market or markets, in or near the p'ace or places ſor 
which any ſuch aſlize ſhall ſo at any time be ſet; and 
making from time to time, reaſonable allowance to the 
maker of bread for fale, where any ſuch aſſize ſhall be fo 
ſet, far their charges; labour, pains, livelihood; and pro- 
fit, as ſuch court, or perſon or perſons, as aforeſaid re= 
ſpeQtively, who ſhall at apy time think fit to ſet any ſuch 
allize, ſhall, from time to time deem. proper. _ , 
S.?. 3. And where any aflize of bread ſhall at any 
time be thought proper to be ſet for any place or places 
by virtue of this a&t, no perſon or perſons ſhall there 
make for fale, or fell, or expoſe to or for fale, any fort 
of bread except wheaten and houſhold, otherwiſe brown 
bread, and ſuch other fort or ſorts of bread, as in fuch 
place or places ſhall be publicly allowed to be made or 
fold by the court, or perſon or perſons,. who by this a&& 
are authoriſed to ſet an afſize of bread for any ſuch place 
or places ; but where it hath beeti uſual to make bread 
with the meal or flour of rye, barley, oats, beans, peaſe, 
or with the meal or flour of any ſuch different ſorts of 
grain mixed together, or the court. or perſon | or per/ons 
impowered to ſet an aflize of bread by virtue of this a, 
ſhall at any time think fit to oriler or allow in any place 
or places within the limits of their reſpeCtive juriſdic- 
tions, bread to. be made with rye, barley, oats, beans, 
or peaſe, or with the flour or meal thereof or with the 
meal or flour of any ſuch different ſorts of grain mixed 
togeitier, ſuch bread ſhall and may be there made and 
(old ; and if any perſon ſhall offend in the premiſſes, and 
ſhall be conviCted of any ſuch offence, either by his, her, 
'or their own confefſion, or by the oath of one or more 
' credible witneſs or witneſſes, before any magiſtrate or 
magiſtrates, juſtice or juſtices of the peace within the li- 
mits of his,or their juriſdiftion, every' one 'ſo offending 
ſhall, on every ſuch conviCtion, forfeit and pay any ſum 
not exceeding forty ſhillings, as any ſuch magiſtrate or 
as as juſtice or juſtices, ſhall-think fit and order. 
$ef, 4. And in every place and places, for which an - 
aſhze of bread ſhall at any time be thought proper to be 
ſet by virtue of this act, the aſize and weight of. the ſe- 
veral ſorts of bread which ſhall-be there made for ſale, - 
or ſold, or expoſed to or for ſale, and the price to be paid 
for the fame reſpeQively, thall: be ſet and aſcertained ae- 
cording to the tables hereafter following, marked N?. 1, 


iball be made for 'fale in.any place or places where an af+ . 
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ASSIZE and PRICE of BREAD made of , WHEAT 


COU TY DT "PEST 


Part the Firſt; or, The Afſize Table, 


+ 


Contains, in column N* I. the price of the buſhel of wheat, Wincheſter meaſure, from 2 s, gd, tg 
148. 6d. the buſhel, the allowance of the magiſtrates or Juſtices to the baker, for baking, being 
included; and in column N*® If, are the weights of the ſeveral loaves: So that (for example) it 

_ the price of wheat in the market is'5 s. the buſhe], and the magiſtrates allow 1 s. 6d. the buſhel tg 
the baker for baking, find 6s. 6d. in column N? I. and even therewith, under N® II. will be 
found the weights of the ſeveral loaves ; but if the price in the market is 3s. and the allowance 1s, 
then the weight of the laid loaves will be found even with 4 s, 


Ncte, That the wheaten loaves are three-fourths of the weight of the houſhold loaves; and if 
the magiſtrates or juſtices, ſhall think fit to allow of any white loaves of the price of one penny 


or two pence, they are to weigh at all times three-fourths of the weight of the wheaten loayes 
of the lame price. | | 


Part the Second; or, 'The Price Table, 


Contains, in column N* I. the price of the buſhel of wheat, Wincheſter meaſure, from 2s. 9d. to 

145. 6d. the buſhel, the allowance of the magiſtrates or Juſtices to the baker, for baking, being 
included ; and in column N? [I, are the prices of the peck, half peck, and quartern, wheaten and 
houſhold loaves : ſo that (for example) if the price of wheat in the market is 5 s. the buſhe), and 
the magiſtrates allow 1s. 6d. to the baker for baking, find 6s. 6d. in N? 1.. and even therewith, 
under N?* II. will be found the prices of the ſeveral loaves; but if the price in the market is 35. 
the buſhel, and the allowance 1 s. then the prices of the ſaid loayes will be found even with 45. 


Note, That the prices of the houſhold loaves are always three-fourths of the prices of the 
wheaten loaves; and where it ſhall be thought proper to allow of* half quartern loaves, the 


prices of ſuch loaves (if fold ſingly) are to be half a farthing higher than is allowed. by this 
table, when it ſhall ſo happen that the farthing is ſplit. : 


And magiftrates and Juſtices, within their reſpeQive juriſdiftions, being to ſet the aſlize and fix the 
price, of the ſeveral loaves of bread, having reſpect to the price which the grain,” meal, or flour, 
of which the ſame are made, ſhall bear in the market; but no proviſion being made how they ſhould 
know what price the reſpeCtive ſorts of meal and flour ſhould be eſteemed to bear, in proportion 
to the price of wheat, they are therefore to take notice, that the peck loaf of each ſort of bread 
is to weigh, when well baken, x7 1b. 6 oz. averdupois, and the reſt in proportion ; and tha every 
ſack of meal or flour is to weigh 2 cwt. 2qrs. net; and that from every ſack of meal or flour there 
ought to be produced, on the average, 20 ſuch peck loaves of bread z and, by obſerving the ſaid 


rule, magiſtrates and Juſtices may at all times Know if the baker hath more or leſs than the allowance 
they intend to give him, Es by 
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1A TABLE of the Afſize and Price of Brezd. made of 
| the ſeveratGraims thereunder meminay . 
This table is divided fito feveh columns : column; 4 
| firſt and ſeventh contains the prices of the buthe! f 
grain, the allowance ſor baking ineluded ; which" vice, 
are adapted ſo, as to ſerve githgr for the W/ancherty bug, 
| of TyC, the 7 uncheſter buſhel of barley, the Wirdhehr 
| buſhel of, oats, the /nche/ter buſhel of beans, the Jþ;n. 
| chefler buſhel of maſliu, alias mitce!l, »-onſilting of 
two-thirds-wheat and one-third rys ;; the price of either 
of which buſhels in the market *beigg known, the nm. 
| giſtrates are to add the iptended allowance thera; the 
amount of which being fqund eithey in the column N* | 
or VII. the weights which the ſeregal penny, two-penny, 
fix-penny, and twelve-pepny loaveg Ought to be ofi.vill he 
found under the columns 'N* 11. IN V. and Y, and 


2re to weigh 


* = 


17 Ib. & oz. each) under Ne \ IO 
_ Example, When the price of the buſhel of barley in 
| the market, with the allowance. to..the baker, is 45. 

look for that ſum an clumng' the It or VIlth, and 
under their reſpective titles-in the ſame line wiil be ſound 
the weights whigh the feyeral aflize barley loaves ſhould 


- +be of, andthe price of the-peck barley Joaf, and-(o of 


each of the other ſorts, 
' Note, Where bread is allowed at any time to be made 
for ſale of peaſe only, the aſhze and price thereof are to hs 
ſet and fixed from the bean columns ; and where bread is 
ordered to be made for ſale of a coarſe fort of maſlin or 
miſcellany grain, conſiſting of one-third rye, one-third bar- 
ley, and one-third either peaſe or beans, the #flize and price 
thereof are to be ſet and fixed from the barley columns. 
Note alſo, "That this: table is framed for. bread to be 
made of the whole produce of the faid ſeveral grains, ex- 
cept the bran or hull thereof only, 


[ 
N* 1. | N* II. 
+7 Weight of the Penny Loaf. 
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B R E 
$2. 5. And every aflize, which ſhall, from time to 
time, be ſet in any city, town corporate, hundred, di- 
viſion, liberty, rape, or wapentake, in purſuance of this 
_ aCt, ſhall be always ſet in averdupoize weight, -of-. ſixteen 
ounces to the pound, and not troy weight, and in the ſe- 
veral proportions dixefted in or by the faid tables above 
ſer forth, or as near the ſame as may be, as to the ſeveral 
ſorts of bread in this a& ſpecified : and that the ſaid tables 
ſhall extend as well to ſuch bread which ſhall be made 
with the flour of wheat mixed with the flour of other 
grain, as alſo to bread which ſhall be made with the flour 
of other grain or grains than wheat, which ſhall be pub- 
licly licenſed and. allowed to be made into bread, in any 
ue or places, in purſuance-of this-a& ; and that the aſ- 
ze of all ſuch mixed bread ſhall be' ſet and aſcertained as 
near as may be, according. to.the |{aid_tables.. .  _ 
Se. 6. And the reſpeCQtive prices which the ſeveral 
kinds of grain, meal, and flour, fit and proper to make 
the different ſorts of bread which ſhall be allowed to be 
made in purſuance of this aCt, ſhall, from time to time, 
bona fide, ſell for in the markets or places in London, where 
ſuch grain, meal, and flour ſhall be openly and publicly 
ſold during the whole market, and not at particular times 
thereof, or on particular contraEts only, ſhall, from time 
to time, be given in and certihed on oath, on ſome certain 
day in every week, as the court of mayor and aldermen 
of the city of London ſhall from time to time appoint, by 
the meal-weighers of the ſaid city of London, or ſuch other 
perfons as the ſaid court of mayor and aldermen in London | 
ſhall, from time to time direct ; and ſhall alſo on ſome 
certain day in every week, to be appointed by the ſaid 
court of mayor and aldermen in London, be entered by ſuch 
weighers, or other perſons to be appointed as aforeſaid, 
in writing under their hands, in ſome book to be for that 
purpoſe provided by the ſaid city of London, and kept at 
the town clerk's office in the faid city: and the next 
day after every ſuch price ſhall be ſo given in and certi- 
fied as aforeſaid, the afſize and weight of all ſorts of bread, 
to be ſold or expoſed to ſale, by any perſon within . the 
limits of their juriſdiction, and the price to be paid for 
the ſame reſpeCtively, ſhall, from time to time, be ſet by 
the ſaid court of mayor and aldermen in Zondon, if the 
ſaid court ſhall then fit, and if ſuch- court ſhall not then - 
fit, by the mayor of the ſaid city for the time being; and 
that the aſſize of bread which. ſhall be fo ſet in London 
ſhall take place from- ſuch time as the ſaid court ſhall 
order, and be-in force for the ſaid city of- London and the 
liberties thereof, and the weekly bills of mortality, (the 
city of I/e//minfler and Iiberties thereof, the borough of 
Southwark, and weekly bills of mortality in the county of 
Surry excepted) until a new or other aflize of bread in 
London ſhall be ſet.; and that after the fixing or ſetting of 
every (ych aflize of bread, by the ſaid court of mayor and 
aldermen of Lendon, or the mayor of the ſaid city for the ' 
time being, when the ſaid court of mayor and aldermen 
of London ſhall not fit, the aſlize ſo from time to time ſet, 
ſhall with all convenient ſpeed after ſetting thereof, be 
made public in ſuch manner as the ſaid court of mayor 
and aldermen ſhall order or direCt: but before any advance 
or reduCtion ſhall in any week be made by the ſaid court 
of mayor and aldermen, or the mayor of the ſaid city of 
Londen for the time being, in the price of bread, the 
meal-weighers of the ſaid city of London for the time being, 
or ſuch other perſons as the ſaid court of mayor and al- 
dermen ſhall from time to time appoint to return the 
price of grain, meal, and flour, ſhall leave in writing at 
the common hall of the company of bakers in the faid 
city of Lz:ndn, a copy of every return of the'price of 
grain, meal, and flour, which they {ball make, and enter 
in ſuch book to be provided and kept at the town-clerk's : 
office as aforeſaid, ſome time of the ſame day on which 
ſuch meal-weighers or other perſons ſhall make every ſuch 
return and entry as aforeſaid ;- to the intent that the ſaid 
company of bakers may the morning of the next' day after 
every ſuch return and entry ſhall be made, and before any 
aſſize ſhall be ſet, from time to time, have an opportunit 
to offer to the ſaid court of-mayor and aldermen, if fach 


court ſhall then fit, and if ſuch court' ſhall not then ft, 


. 
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all ſuch objeQtions as the ſaid company of bakers hat 
have and think fit 'to offer againſt atiy advance or ” 
duQtion bejng thit day "made in Linden in_the price 
bread. ors et MES. > 2, 

.. Sea. 7. And the court of mayor and aldermen of exe 

other city, where there {ball be any ſuch court, and wh 

ſuch court ſhall fit; and where there ſhall be ng fach 
court, or, there being any ſuch; when the ſame ſha not 
fit, the mayor, bailiffs or other chief magiſtrate or mas; 
ſtrates of every ſuch;other reſpeCtive city 3} and in _—_ 
corporate or boroughs, the mayor, bailifts, aldermen, or 


other chief magiſtrate or-magiſtrates fqr the time being of 
every ſuch town corporate _ or borough j- or two Or more 


juſtices of the.peace in ſuch towns and places whe 

{hall be no vs: 6/4 bailiffs, wy: 5 hy or hw 
giſtrates ; ſhall and |may ſeveraJly and; reſpeQively, fron 
time to time, as there ſhall be- ocealign, within their {. 
veral 'and reſpective jurifditions, -. cauſe: the reſpeQire 


| prices which the ſeveral ſorts of grain, meal, and four, 


fit and proper to make the different forts of-bread which 
ſhall be allowed to be made in every, ſuch other reſpective 
city, town corporate,.. borough, town, or place, ſhall 

from time to time, bona fide, ſell for in the reſpeQive 
public markets in or near to:every ſuch other town coc- 
porate, borough, town, or place, during the whole mar- 
ket, and not at particular times thereof, or on particular 
contracts only, trom time to time to be:given in and cer. 
tified, - upon'oath unto ſuch court, *mayor, bailifſs, alCer- 
men, chief magiſtrate or magiſtrates, or juſtices as afore. 
ſaid reſpeCtively, within their ſeveral juriſdictions, in ſuch 
manner, and by ſuch perſon or perſons, and on ſuch day 
in every week, as any ſuch reſpeQtive court, mayor, 
bailiffs, aldermen, - chief magiſtrate or : magiſtrates, or 
juſtices as aforeſaid, within their reſpeQiye juriſdictions, 
ſhall from time to time appoint; _and the price which | 
ſhall be ſo certified, ſhall, from time to time, be entered 
by the reſpeCQtive perſon or perſons who ſhall certiſy the 
ſame, in ſome book or books to be provided. by ſuch re- 
ſpective perſon or perſons, and kept by him.or them for 
that purpoſe : and within two days after every ſuch price 
{hall be fo returned, the aſſize and weight of bread for 
every ſuch other reſpeCtive city, town corporate, borough, 
town, and place, and the price -to-be paid for the fame, 
ſhall, from time to time, be ſet by the court of mayor 
and aldermen of every ſuch other-city where there ſhall 
be any ſuch court, and when the ſama ſhall ſit ; and when 
ſuch court ſhall not fit, by the mayor'of every ſuch other 
reſpeCtive city, and where there ſhall be noſuch court of 
mayor and aldermen in any ſuch other city, then by the 
mayor, bailiffs, or other chief- magiſtrate or magiſtratesof 
every ſuch other city; and in” towns corporate, and bo- 
roughs, by the mayor, bailiffs, aldermen, or other chick 
magiſtrate or magiſtrates of every ſuch town corporate, or 
borough; and by two or more juſtices of the peace in 
towns or places, where there ſhall be no ſuch mayor, 
bailiffs, aldermen, or chief magiſtrate 'or magiſtrates: and 
the aſſize and weight of bread, and price to be paid for ' 
the ſame, which fall be ſo from time to time ſet in every 
ſuch other city, and in every town corporate or borough, 
and in. every town and place where there ſhall be no ſuch 
mayor, bailiffs, aldermen, or chief magiſtrate or magr 
ſtrates as aforeſaid, ſhall commence and take place on ſuch 
day in every week, and be in force for ſuch time, nt 
exceeding ſeven days from the ſetting of every ſuch aflize, 
and ſhall be made public in ſuch manner, as ſuch court 
of mayor and aldermen_ in every ſuch other city where 
there ſhall be any ſuch court, and when the ſame ſhall fit 
and where there ſhall be no ſuch court of mayor and alcer- 
men, or there being any ſuch, when the ſame ſhall not 
ſit, as the mayor, -bailiffs, or other- chief magiſtrate of 
magiſtrates as aforeſaid, of every ſuch other city ; and 2s 
the mayor, bailiffs, aldermen, or other chief magiſtrate 
or magiſtrates as aforeſaid, of every ſuch town corporat* 
or borough 3; and in towns and places where there ſhall 
be no ſuch mayor, bailiffs, aldermen, or chief magiſtrate 
or magiſtrates as aforeſaid, as any two ſuch juſtices 
aforeſaid, ſhall within their reſpe&ive juriſdiQtions, from 
time to time direCt. | 


to the mayor of the ſaid city of Londzn for the time being, 


| Seet. 8. And if any to or more juſtices of the _ 
+ 
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of counties al large; ridirigs, of diviſions; ſhall at any | 
ne think fit to ſet an aſſize of bread; for aily place or 
- aces within the limits' of their reſpeCtive juriſdictions,- 
Foennd in any ſuch caſe, it ſhall be Lowful for atiy ſuch two 
or more juſtice*, within the limits of their reſpeQiveju- 
xiſdiQtions, to cauſe the price which grain, meal, and 
flour, fit to make the ſeveral forts of bread which ſhall 
be made for fale in any ſuch place or places, ſhall from 
time to time, bona fide, ſell for in the reſpeCtive public 
corn-market or corn-markets, it or near any ſuch place 
or places reſpeCtively, during the whole market, and not 
at particular times thereof, or on ſpecial contraCts only. 
to be from time to time given, and certified on oath, to 
them at their reſpective houſes or places of abode, in arly 
ſuch county, riding, or diviſion, on ſuch day in every 
week, as any ſuch two or more juſtices ſha]l for that 
rpoſe fix on afid appoint, by the reſpeQive clerks of 
the market of the ſeveral-markets in of near ſuch reſpec- 
tive place or places, or ſuch other perſon or perſons as 
any ſuch two or more juſtices as aforeſaid reſpectively, 
wichin their reſpeQive Juriſdiftions, ſhall for that pur- 
poſe appoint ; and that the price of grain, meal, and 
flour, which ſhall be ſo returned, ſhall, from time to 
time, be entered by the reſpective perſon or perſons' who 
ſhall fo return the ſame, in ſome book or books Y be 
provided by him or them, and _ for that purpoſe ; 
and within two days after = ſuch return of the price 
of grain, meal, and flour, ſhall be made, to any ſuch 
two or more juſtices, as aforeſai, the price and aflize of 
bread may be by them, or any two of them, ſet for 
every ſuch place or places, for any time not exceeding 
fourteen days from every ſetting thereof ; and the afſize 
which ſhall be ſo from time to time ſet, ſhall commence 
and be in force, at ſuch time after every ſetting thereof, 
and be made public in ſuch place or places for which the 
fame ſhall be ſo ſet, in ſuch manner as the juſtices, who 
ſhall ſet the ſame, ſhall order or dire&. 

Se 9. And any maker” of bread for fale in any ſuch 
other city, town corporate, borough, or place, where 
the price and afſize of bread, in purſuance of- this act, 
ſhall at any time be thought proper to be ſet, ſhall have 
liberty, at all ſealonable-times, in the day time, the next 
day after every return of the price of grain, meal, and 
flour, ſhall be made for any ſuch other city, town cor- 
porate, borough, town, or place, and entered in the 
proper book hereby direQed to be provided .and kept for 
that purpoſe, to ſee the entry which ſhall be made in ſuch 
book, of the price of grain, meal, and flour, without 
paying any thing for the ſame; to the intent that every 
ſuch maker of bread for ſale, may have an opportunity 
on the ſaid next day after any ſuch entry as aforeſaid 
ſhall be made as hereby is direfted, to offer to any ſuch 
court, mayor, bailiffs, aldermen, or other chief magi 
ſtrate or magiſtrates, or juſtices, as aforeſaid, who ſhall 
think fit to ſet any ſuch afſize of bread within their reſpec- 
tive juriſdiftions, and before any ſuch aſfize ſhall be ſet, 
ſuch objeCtions as any ſuch maker of bread for ſale can 
reaſonably make againſt any advance or reduQtion being at 
any time made in the afſize or price of bread in any ſuch 
other city, town corporate, borough, town, or place. 

Sef?. 10. And no baker or maker of bread for fale 
ſhall be liable or compellable to pay any fee, gratuity, or 
reward, to any perſon or perſons for, or by means of, | 
ay aſhze of bread being at any time ſet, akered, or pub- 
liſhed, by virtue of or under this aCt. | 

S-2. 11. And the form of the return, or the certifi- 
cate of the price of grain, meal, or flour, ſhall, from 


time to time, be to the purport or effe& as followeth ; 
that is to ſay, - | 


The prices of grain, meal, and flour, as ſold jn the corn- 
market in in the 97.2 .-_ the 
day of "9 


The beſt wheat IC” ow It by the buſhel 
e ſecond pa ene” ot by ditto 
The third —u at by ditto 
H e beſt wheaten flour ' —— at _ by the ſack 
ouſchold flour FEB IE.” IM at by ditto 


Vor.1. Ne 35: 


. 


y ﬆ 


Me as 00" ">" de bibs 
—_— _ Jt 

Rye meal, or flour —— at by ditto. 
Barl | — at by ditto 
Barley-meal —— = at by ditto 
Oats — _—_ by ditto 
Oatmeal ——  — _ at by | 
White peas. ——  _ at | by the buſhel 
White pea flour. ——— at by | | 
Beans *' | wn _ at by the buſhel 
Bean- meal, or flour — at by 


To every of which returns the perſon or perſohs, who 
ſhall be appointed to make the ſame, ſhall, ſrom time to 
time, fign their reſpeQtive names or marks. 

Sef?. 12. And when an aflize of bread hall at any 
time be ſet in purſuance of this at, the ſame ſhall be 
made public in the form; or tq the effe& following, 
that is to ſay, | 


The aſlize of bread, ſet the day of - for 
to take place on the day of _ now 
next nib, and to be in force for the ſaid' 


0 be de Wt: 

And in places where periny, two-penny, fix-penny, 
twelve-penny, and eighteen- penny loaves, ſhall be made 
as followeth. 


| —_ — — — 


The two-penny loaf wheaten is @1 b, | oz. dr. 
weigh | —— 
Ditto, houſehold is tO WEigh -o—— 


a. 
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The two-penny loaf wheaten is P) 
weigh - —_ 
Ditto, houſehold is to weigh 


— 


— 


The fix-penny loat wheaten 's w7 | 
weigh 
Ditto, houſehold is to weigh —— 


—_—_—_—_—_—_—_— 


I rm ———_— _——— 


The twelve-penny loaf wheaten is 
Ditto, houſehold is to weigh——— 


{ he eighteen penny loaf wheaten | 
is to weigh — STE | 
Ditto, houſehold is to weigh | 


| And in places where quartern, half-peck, and peck 
loaves ſhall be made, then as follows : | 


* 


lb, \ oz. '} 8. | & 
The peck loaf wheaten} | — | — and to be] —| — 
is to weiuh _ .._ [fold for 
Ditto, houſchold is to and to be 
weigh | ; | ſold for 


And the half-peck and quarter of a peck loaves of 
wheaten and huuſchold bread are to weigh, from time to 
time, in proportion to the weight of a peck loaf of 
wheaten or houſchold bread ought to weigh, and are to 
be ſold according to the price a peck loaf of wheaten or 
houſehold bread reſpeCively is to be fold 3 and whenever 
any bread ſhall be ordered to be made by any ſuch ma- | 
giſtrate or magiſtrates, or juſtices, within the limits of 
their jurildiftion, with the meal or flour of rye, barley, 
oats, peas, or beans, either alone or mixed with the meal 
or flour of any other grain or grains, the aſhze of ſuch 
bread ſhall be made public in ſuch manner as the ſaid 
magiſtrate or magiſtrates, or juſtices, who ſhall ſet ſuch 
aſhze, ſhall ſrom time to time direct | 

Seft. 13. And in places where any 6x-penny, twelve- 
penny, and cighteen-penny: loaves ſhall at any / time be 
ordered or allowed to be made or. fold, no peck. half 
peck, or. quarter of a peck loaves ſhall be permitted or 
allowed at the ſame time to be there made or told, w the 
intent that one of thoſe ſorts of loaves of bread, may not 
be ſold defignedly or otherwiſe, for the other ſort thereof, 
to the injury of 'unwary people ; upon pain that every 


| one who ſhall offend in the-premiffes, and ſhall be thereof 


convicted in manner herein after preſcribed, ſhall, for 


3 every 


ERR 


every ſuch offence, forfeit a ſum. not exceeding forty. 
ſhillings, -nor leſs than twenty ſhillings, as the magi'trate 
or magiſtrates, juſtice or juſtices, before whom' any ſuch 


COIN ſhall be convicted, 1 
kt, 

Sefti 14. And if, for the betfer carrying into execu- 
tion this a, the Juſtices of the peace By any county 
riding, 'or diviſion, ſhall at any general or general quar- | 
ter ſeſſions of the peace to be held by them for any ſuch 
county, riding, or diviſion, think fit to aſcertain or fix, 
that any hundred or hundreds, or other place or places, in 
any ſuch county, riding, or diviſion, - ought to be eſti- 
(mated or conſidered, as of, or in, any one , particular 
1undred, riding, or diviſfion,, of any ſuch county,  rid- 
ing, or divifion, in order that (the afſize of bread 
which. ſhall be ſet for ſuch particular hundred, place, 
or places, may extend to or comprize ſuch other hun- 
dred, place, or places, then, and in any ſuch caſe, it 
ihal! be lawful for them fo to do; but by ſo doing there- 
of, no Juſtice of the peace of any ſuch county, riding, or 
divifion, ſhall be excluded or debarred from aCting as a 
Juſtice of the peace in any hundred, riding, or diviſion of 
any ſuch county in which any ſuch particular towns, dif- 
— or places ſhall lic, or the aſſize for them ſhall be 
et. ; p 

Se 15. And an entry ſhall, from time to ,time, be 
made by ezvery clerk of tae market, or other perſon or 
perſons, who, ia purſuance of this aCt, ſhall be appoint- 
ed to make ſuch return and certificate as hereby is di- 
r1eftcd reſpectively, in ſome book or books to be provided 
and kept by them reſpeCtively for that purpoſe, of 
every 1eturn which ſhall be made, in purſuance, of this 
?E&, by thera refpeCtively.z and alſo of the rate at which 
the price, a[ize, arid weight of bread ſhall, from time to 
time, be ſer or. fixed within the juriſdiction of every 
iuch clerk of the market, or other perſons who-thall, 1a 
purſuance of this act, be appointed to make ſuch return 
or certificate as aforeſaid ; which book or books any in- 
Þabitant of every fuch city, town corporate, borough, 
franchiſe, hundred, riding, diviſion, liberty, lath, rane, 
or wapentake, ſhall at all ſeaſonable times in the day- 
time, have liberty to ſee and inſpect, without any fee or 
reward being to be paid for the ſame. 

&. 16. And after an aſhze of bread ſhall be ſet, no 
alteration ſhall be made therein in any ſubſequent week, 
either to raiſe the ſame higher,” or to fink the ſame 
lower, unleſs and except when the price of wheat, or 
other grain, ſhall be returned as having roſe three pence 
each buſhel, more than the laſt return made, or having 
fallen three pence each buſhel lower than' the ſaid laſt re- 
turn ; no provition being made by the ſaid aflize tables 
for altering any aſhze, when the variation in the price of. 
wheat, or other grain, ſhall not in any week have 
amounted to, and have been returned three pence a 
buſhel. 

Sect. 17, And if any meal-weigher, clerk of any 
market, or other perſon or perſons," who ſhall be appoint- 
ed to certify or return, as hereby 1s direCted, the price 
of grain, meal, and flour, ſhall in any wiſe neglect, 
omit, or refuſe to do any matters or things by this act 
required or directed to be done by him or them reſpectively, 
or ſhall defignedly or knowingly make any falſe certificate 
.or return ; or if any conſtable, headborough, or other 
peace-officer, ſhall retuſe or negleEt to obſerve or obey any 
warrant in writing which ſhall be-delivered to him under 
the hand and ſeal of any magiſtrate or Juſtice of the 
peace, or to do any other act requiſite to be done by him 
or them for the carrying this at, or any of the powers 
or authorities hereby given, into execution; then every 
perſon ſo offending in any of the premifles ; on being 
convicted of any. fuch offence, ſhall forfeit and pay for 
every ſuch offence, any ſum not exceeding five pounds, 
nor leſs than twenty ſhillings, as the magiſtrate or ma 
oiſtrates, Juſtice or Juſtices, before whom any ſuch of - 
fender or offenders ſhall be convicted, ſhall think fit and 
order, every time he or they ſhall ſo offend and be con- 
victed, as hereby is direCted, 

'$e&t. 18. And in caſe any -bnyers or ſellers of, or 
dealers in corn, grain, nel, or flour, on reaſonable re- 


1all from time to time think 


| 
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aygls .torhim, ker, 'or them made. by the meal-weighey 
of the city of London in Loxdon, or by the reſpeQtive clerks 
of the markets, or cther perſons, who, in Purſuance of 
this aCt, ſhall be appointed. to give/in and certify 
þ ; . vP 3 88 

hereby is direCted, rhe prices, of grain, meal, and floyr 
from the reſpeCtive markets or places within:their reſpec- 
tive juriſdictions, ſhall refuſe .to diſcloſe. and make 
known to ſuch meal-weighers, clerks of the markets or 
other perſons, who ſhall be appointed to. make ſuch ye. 
turns and certificates as hereby are direCted reſpeQively 
and alſo ſhall requeſt the ſame within their reſpeQive je 
riſdictions, the true real prices the - ſeveral ſorts of grain 
meal, and flour, ſhall be bona fide bought at, or ſold, 
by or for him, her, or them reſpeCtively, at any "Wy 
market or corn-markets,. or other place, where corn 
grain, meal, or flour, 1s or ſhall be uſually, openly, Na 
publicly ſold, within the juriſdiftion of any ſuch Per- 
fon or perſons as aforeſaid, who ſhall requeſt any ſuch ac. 
count to be given to him or them; or {ſhall knowing 
give in to any ſuch meal-weigher, clerk of the market, or 
other perſon, who ſhall be appointed in purſuance of this 
act to give in and certify the price of grain, meal, and 
| four, any falſe or untrue price ,or prices of any graia, 
meal, or flour, bought or ſold, or agreed ſo to be, or any 
price which hath been made by any deceitful means; then, 
and in every ſuch caſe, he, ſhe, or they, ſo olkending, 
on being convicted of any ſuch offence by the oath of 
one or more credible witnels or. witnefles, or ſolemn affix. 
mation of any credible witneſs or witneſſes, being a 
quaker, or on the conle{ſon of the party accuſed, ſhall 
torfeit any ſum not exceeding ten pounds, nor lefs than 
forty ſhillings, as the magiſtrate or magiſtrates, - Juſtice 
or Faltices, belore whom any fuch offender or offenders 
ſha}l be convicted, fhall think fit and order, every time 
he, ſhe, or they, ſhail ſo offend, aud be convicted of any 
ſuch offence. * | 

Se. 19. And if any fuch court, magiſtrate or ma- 
giſtrates, Juſtice or Jullices, as aforeſaid, who ſhall have 
thought proper to have ordered any return to be made 
of the price of grain, mea}, or flour, within their re- 
ſpective juriſdiftions, ſhall, at any time within the ſpace 
of three days after any ſuch return ſhall have been made, 
ſuſpeQt that the ſame was not truly and bona fide made z 
then, and in ſuch caſe, it ſhall be lawful for any ſuch 
court, magiſtrate or 'magiſtrates, Jyitice or Jullices, with- 
in their reſpeCtive juriſdictions, to ſummons before them 
reſpeQtively, any - perſon or perſons who ſhall have 
bought or fold, or ſhall be ſuſpeCted to have bought or 
ſold, or agreed to buy or ſell any grain, mea], or flour, 
within their reſpeCtive. juriſdictions, or who ſhall be 
thought likely to give any information concerning the 
premiſſes, and to examine them reſpectively upon their 
leveral oaths, touching the rates and prices the ſeveral 
ſorts of grain, meal, and flour, or any of them, were- 
there really and bona fide bought at, or fold for, or agreed 
ſo to be by him, her, or them, reſpeCtively, at any time 
or times within the ſpace of ſeven days preceding the 
ſuramoning of him, her, or them reſpectively : and if 
any perſon or perſons who ſhall be ſo ſummoned, a8 
aforeſaid, ſhall negle& or refuſe to appear on ſuch ſum- 
mons (and proof ſhall be made on oath of ſuch ſummons 
having been duly ſerved upon him, her, or them, for 
that purpoſe) or if any perſon or perſons ſo ſummoned 
ſhall appear, and negle& or refuſe to anſwer ſuch lawſul. 
queſtions touching the premiſles, as ſhall be propoſed to 
him, her, or them, by any ſuch court, magiſtrate 0r 
magiſtrates, Jultice or Juſtices, as aforeſaid, within their 
reſpective juriſdictions, without ſome juſt or reaſonad'e 
excuſe, to be allowed of by any ſuch court, magiſtrate 
qr magiſtrates, Juſtice or Juſtices, as aforeſaid, he, the, 
or they, ſo offending, on. being convicted of any ſuch 
offence, either by the oath of one or more credible wit- 
ncſs or witnefles, or his, her, or their own confeſſion be- 
ſore any ſuch Curt, magiſtrate or magiſtrates, Juſtice or 
Juſtices, ſhall, on every ſuch conviction, forfeit and pay 
any ſum not exceeding ten pounds, and not lels than 
forty ſhillings, as any ſuch court, magiſtrate or mag!” 
ſtrates, Juitice,or Juſtices, ſhall think fitand order : and 
if avy perſon who ſhall be ſo examined on oath, 1a 


 wilfully 


wilfully forſwear him or herſelf; every ſuch perſon ſhall 


; nd liable: to be 'proſecuted as for perjury, by. 
RN information by due” courſe of law; and if 
avicted, ſhall be liable to the penalties perſons con - 
Sed of wilful and corrupt perjury are ſubject and liable 
to; provided that the party or parties ſo ſummoned be not 
obliged to travel above five miles from the place or places 
of his, her, Or their abode. | | ; 

8-4. 20, And whenever any court as aforefaid, ma- 
trace or magiſtrates, or Juſtices of the peace, ſhall or- 
der any bread to be made within their reſpeCtive juriſ- 


Jictions, of or with the flour or meal of any other grain or, 


-2ins than wheat, or to be mixed with the flour of wheat, 


or to be made with the flour or meal of any other fort or. 


ſorts of 'grain'or grains, either ſeparate or mixed together, 
all perſons who ſhall make any bread for ſale, in any place 
where any ſuch order or orders ſhall at any time be made, 
ſhall, from time to time, make bread with ſuch mixed 
meal or flour, in every ſuch place and places, in ſuch 
manner as they ſhall be required and ordered by any ſuch 
court, magiſtrate or magiſtrates, or Juſtices as aforeſaid, 
within their reſpe&ive Jurifdictions, and ſhall, from time 
| to time, make the fame of ſuch weight and goodneſs, 
and ſhall ſell the fame at ſuch prices, as any ſuch court, 
magiſtrate or magiſtrates, or Juſtices, within their reſpec- 
tive juriſdiQtions, ſhall, from time to time, order or di- 
re& ; upon pain that every perſon who ſhall at any time 
offend in te premiſſes, and thell be convicted of any ſuch 
ofence in the manner herein after preſcribed by this act, 
ſhall forfeit any ſum not exceeding five pounds, nor leſs 
than ſorty ſhillings, as the magiſtrate or magiſtrates before 
whom any ſuch offender or offenders ſhall be convied 
("al think fit and order, every time he, "ſhe, or they ſhall 
ſo offend and be convicted. 

$:4. 21. And the ſeveral forts of bread which ſhall be 
made for fale, or fold, or expoſed to or for ſale, in any 
place or places, ſhall always be weil made, and in their 
{cveral and reſpeCtive degrees, according to the goodneſs 
of the ſeveral ſorts of meal or flour whereof the ſame 
ought to be made; and that no allum, or preparation or 
mixture in which allum thall be an ingredient, or any 
other mixture or ingredient whatſoever (except. only the 
genuime meal or flour which ought to be put therein, and 
common falt, pure water, eggs, milk, yeaſt, and barm, 
or ſuch leaven as ſhall at. any time be allowed to be put 
therein by the court,” or perſon or perſons who ſhall, by 
rirtue- of this at, have ſet an aſſize of bread, for the 
place or places where any ſuch teaven ſhall be uſed ; and 
where no ſuch afſize ſhall have been ſet, then ſuch leaven 
as any magiſtrate or magiſtrates, Juſtice or Juſtices of the 
peace, within his or their juriſdiftion, ſhall allow to be 
uſed in making of bread) ſhall be put into, or in any 
wiſe uſed in making dough, or any bread to be fold, or 
35 0r for leaven to ferment any dough, or on any other ac- 
count, in the trade or miſtery of making bread under 
any colour or pretence whatſoever; upon pain that every 
perſon (other than” a ſervant 6r journeyman) who ſhall 
knowingly offend in the premiſſes, and ſhall be convicted 
of any ſuch offence, either by his, her, or their own con- 
ſeiſion, or by the oath of one or more credible witneſs or 
witneſſes, before any ſuch magiſtrate or magiſtrates,* Juſ- 
tice or Juſtices of the peace, within the limits of his or 
their juriſdition, ſhall, on every fuch conviction, forfeit 


not leſs than forty ſhillings ; or ſhall, by warrant under 
the hand and ſeal, or hands and ſeals, of any ſuch ma- 
gilirate or magiſtrates, Juſtice or Juſtices, within his or 
their reſpeQtive juriſdiction, be apprehended and committed 
to the houſe of correCtion, or ſome priſon of the county, 
ety, town corporate, borough, riding, diviſion, or place, 
_ the offence ſhall have been committed, or the of- 
ender of offenders ſhall be apprehended, there to remain 
and be kept to hard labour for any time not exceeding one. 


calendar month, nor leſs than ten days, from the time of 
och commitment, | 
Juſtice or Juſtices, ſhall think fit and order ; and if any 
-T*ant or journeyman baker ſhall knowingly offend in 


"oe preinies, and ſhall be convited of any ſuch offence, 
_—_ by bis, her, © or their own confeſſion, or by the oath 


b) 


as any ſuch magiſtrate or magiſtrates, . 
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| of one or more credible witneſs or witneſſes, before any 


ſuch magiſtrate or magiſtrates, Juſtice or Juſtices of the 
peace, within the limits of his or their jutiſdiftion, be, 
ſhe, or they, who ſhall ſo offend, . ſhall, on every ſuch 
conviction, forfeit and pay any ſum of money not exceed- 
ing five ponnds, and not leſs than twenty ſhillings ; or 
ſhall, by warrant under the handand, ſeal, or hands and 
ſeals, of any ſuch magiſtrate or magiſtrates, Juſtice or Juſ- 
tices, within his*or their reſpeQtive juriſdiftion, be ap- 
prehended and committed to the houſe of correQion, or 


| ſome priſon of the county, city, town corporate, borough, 


riding, diviſion, liberty, or place, where the offence ſhall 
have been committed, or the offender or offenders ſhall 
be apprehended, there to remain and be kept to bard Ia- 
bour for any time not-exceeding one calendar month, nor 
leſs than ten days, from the time of every ſuch commit- 
ment, as any ſuch magiſtrate or magiſtrates, Juſtice or 
Juſtices, ſhall think fit and order ; and it ſhall and may 
be lawful for the magiſtrate or magiſtrates, Juſtice or 
Juſtices, before whom any ſuch offender ſhall be convicted, 
out of the money forfeited, when recovered, to cauſe the 
offender's name, ,place of abode, and offence, to be pub- 
liſhed in ſome news-paper, which ſhall be printed or pub- 
liſhed in or near the - county, city, or place, where any 
ſuch offence ſhall have been commited. 
$28. 22. And no perſon ſhall knowingly put into an 
corn, meal, or flour, which ſhall be ground, drefle 
bolted, or manufactured for ſale, either at the time of 
grinding, dreſſing, bolting, or in any wiſe manufaQturing 
the ſame, or at any other time or times, any ingredients 
mixture, Gr thing whatſoever ; or' ſhall knowingly ſell, 
offer, or expoſe to or for ſale, any meal or flour of one 
ſort of grain as or for the meal or flour of any other ſort 
of grain, or any thing as or for, or mixed with, the meal 
or flour of any grain, which ſhall not be the real and 
genuine meal or flour of the grain the ſame ſhall import 
to be and ought to bez upon pain that eyery perſon who 
ſhall offend in the premiſſes, and ſhall be thereof convitted 
in manner hercin after preſcribed, ſhall forfeit and pay 
for every ſuch offence, any ſum not exceeding five pounds, 
nor leſs than forty ſhillings, as the magiſtrate. or magi- 
ſtrates, Juſtice or Juſtices, before -whom any ſuch of- 
fender or offenders ſhall be convicted, ſhall think fit or 
order. | 

$:2.' 23. And no perſon ſhall knowingly put into any 


' bread which ſhall be made for fale, any mixture of meal 


or flour of any other ſort of grain than of the grain the 
ſame ſhall import to be, and ſhall be allowed to be made 
of, in purſuance of this a ; or ſhall put into any bread 
which ſhall be made for ſale, any larger or other propor- 
tion of any other or different ſort or ſorts of grain, or the 
meal or flour thereof, than what ſhall be: appointed or 
allowed to be put therein by this act ; or any mixture or 
thing as for or in lieu of flour, which ſhall not really be 


the genuine flour the ſame ſhall import to be, and ought 


— _— 


to be ; upon pain that every perſon who ſhall offend in 
the premiſſes, and ſhall be conviQted of any ſuch offence 
in manner herein after preſcribed, ſhall forfeit and pay 
any ſum not exceeding five pounds, nor leſs than twenty 


ſhillings, as the magiſtrate or magiſtrates, Juſtice or Juſ- 
tices, before whom any ſuch offender or offenders ſhall be 


convicted, ſhall think fit and order, every time he, ſhe, or 


| they ſhall ſo offend and be convicted. | 
and pay any ſam of money not exceeding ten pounds, and | 


Se. 24. And if any perſon or perſons who ſhall make 
any bread for fale, or who ſend out, or fell, or expoſe to 
or for ſale, any bread, ſball make, fend out, fell, or ex- 
poſe to or for fale, 'any bread which ſhall be deficient in 
weight, according to the afſize which ſhall be ſet for 
any ſuch bread, from time to time to be ſold at, in pur- 
ſaance of this aC&t, he, ſhe, or they, ſo offending in the 
premiſſes, and being thereof convitted in manner herein 
after preſcribed of 7 ſuch offence, ſhall forfeit and pay 
a ſum not exceeding hve ſhillings, nor leſs than one ſhil- 
ling, for every ounce of bread which ſhall at any time be 
wanting or deficient in the weight every ſuch loaf ought 
to be of ; and for every loaf of bread which ſhall be found 
wanting leſs than an ounce of the weight the ſame ought 
to be of, a ſum not exceeding two ſhillings and ſix pence, 
nor leſs than ſix pence; as any ſuch magiſtrate or magi- 

| | | ſtrates, 
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firates, Juſtice or Juſtices, before whom any ſuch bread 
which ſhall not be of the due weight the ſame ought to 
be, ſhall be brought, ſhall think fit or order, ſo as ſuch 
bread which ſhall be complained of as wanting at any 
time in the weight the ſame ought to be of, in any city, 
town corporate, borough, liberty, or franchiſe, or the 
Juriſdiftion thereof, or within the weekly bills of mor- 
tility, ſhall from time to time be brought before ſome 
magiſtrate or magiſtrates, Juſtice or Juſtices, having juril- 
diCtion in the premiſſes, and ſhall be weighed before ſuch 
magiſtrate or magiſtrates, Juſtice or Juſtices, within twen- 
ty ous hours aſter the ſame ſhall have been baked, ſo:d, or 
expoſed to or for ſale; and ſo as ſuch bread which ſhall be 
complained of as wanting at any time in the weight the 
ſame ought to be of, in any hundred, riding, diviſion, 
liberty, rape, wapentake, or place, ſhall from time to 
time be brought before ſome Juſtice or Juſtices of the 
peace of (ſuch' hundred, riding, diviſion, liberty, rape, 
or wapentake, or other place, and ſhall be weighed 
before ſuch Juſtice or Juſtices within three days' after 
the ſame ſhall have been baked, fold, or expoſed to or 
for ſale; unleſs it ſhall be made out to the ſatisfaftion 
of any ſuch maziſtrate or magiſtrates, Juſtice or Juſtices, 
by or on the behalf of the party or parties againit whom 
any ſuch complaint or information ſhall be made, that 
ſuch deficiency in weight wholly*aroſe from ſome un- 
avoidable accident in baking, or otherwiſe, or was oc- 
caſhoned by or through fome tontrivance or conſederacy. 

Set. 25. And every perſon who ſhall make for ſale, 
or fell, expoſe, or ſend out, to or for ſale, any ſort of 
| bread whatſoever, ſhall, from time to time, cauſe to be 
fairly imprinted or marked on every loaf of each reſpec- 
tive ſort of bread which he, ſhe, or they, ſhall make or 
ſe}], or carry-out, or expoſe to or for ſale, the Roman 
tetters herein after mentioned ; that is to ſay, upon every 
loaf of bread which ſhall be made, ſold, carried out, or 
expoſed to or for fale, as wheaten bread, a large Roman 
W' ; and upon every loaf of bread which ſhall be made, 
ſold, carried out, or expoſed to or for fale, as houſhold 
or brown bread, a large Reman H ; and that every perſon 
who ſhall make for fale, or ſhall ſell, carry out, or expoſe 
to or for ſale, any loaf of any fort of bread, which ſhall 
be allowed to be made in purſuance of this a, which 
fhall not be marked purſuant to the direftions of this 
aCt, ſo as the ſame may, on the view thereof, be aſcer- 
tained, from time to time, under what denomination or 
fort of bread every ſuch loaf was made, and ought to be 
weighed (except as to ſuch loaves which ſhall be. raſped 
after the be'peaking or purchaſing thereof, by the parti- 
cular defire of any perſon who ſhall order the ſame to be 
fo raſped, for his, her, or their own uſe or uſes) ſhall, 
for every time he, ſhe, or they, ſhall offend in the pre- 
miſſes, and be thereof convicted in manner herein after 
preſcribed, forfeit and Pay a ſum not exceeding twenty 
ſhillings, nor !eſs than hve ſhillings, as any magiſtrate or 
magiſtrates, Juſtice or Juſtices, before whom the offender 
ſhall be convicted, ſhall dire, for every loaf of bread 
not marked as hereby is direCted. ' 

Set?. 25. And no baker, or other perſon or perſons, 
ſhall aſk, demand, or take, for any bread which he, ſhe. 
or they, ſhall ſell, or expoſe to or for ſale, any greater or 
higher price than ſuch bread ſhall be aſcertained to be fold 
for or at by the court, magiſtrate or magiſtrates, or Juſ- 
tices, hereby authorized to ſet the price and aſhze of bread, 
within their reſpeCtive . jurifdiftions ; and that no baker, 
or other perſon who ſhall make any bread for ſale, ſhall 
refuſe or decline to ſell any loaf or loaves of any of the 
ſorts of bread which, in purſuance of this a, ſhall be 
allowed or ordered to be made, to any perſon or perſons 
who ſhall tender ready money in payment for the ſame, 
at or for the price ſuch bread, by the aſſize which ſhal! 
have been ſet in reſpe thereof, ſhall be fixed at, or 
aſcertained to be fo'd for, when any ſuch baker, or other 
perſon who ſhall make bread for fale, ſhall have any loaf 
of any ſuch bread in his or their houſe, bakehouſe, ſhop, 
or poſlcihon, to vc ſold, more than ſhall be requiſite for 
the immediate neceſſary uſe of his, her, or their own fa- 
mily, or cuſtomers; and which it ſhall be incumbent on 
ſuch baker, or other perſon who ſhall be complained of, 
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for refuſing or declining to ſell any. fuch bread, to proye 


before the magiſtrate or magiſtrates, Juſtice or Juſtice 
whom any ſuch complaint (ball be made, if therenns 
quired by the party or parties who ſhall make any fk 
complaint ; upon pain that every perſon who (hall be con. 
victed of any ſuch offence, in manner herein after 
ſcribed, ſhall forfeit and pay a ſum not exceeding fort 
ſhillings, nor leſs than ten ſhillings, as the magiſtrate gr 
magilirates, Juſtice or Juſtices, 5a whom any (uh 
offender or offenders ſhall be convifted, ſhall think fit ang 
order, every time. he, ſhe, or they, ſhall fo offend and 
be convicted. | 

Set. 27. Provided farther, that no perſon ſhall (41 
or offer to fale, any bread of an interior quality to 
wheaten bread, at a higher price than houſhold bread ſhall 
be ſet at by the aſlize ; and if any perſon ſhall offnd in 
the premiſles, he thall forfeit and pay for every ſuch of. 
fence, on being conviCted thereof, either by his, her, or 
their confeſſhon, or by the oath of one or more credible 
witneſs or witneſſes, before any magiſtrate or mopiltrates, 
Juſtice or Juſtices, within whoſe juriſdiQtion any ſuch 
offence ſhall have been committed, the ſum of twenty 
ſhillings. | 

Sect. 28. And, that the good defign of this ſtatute 
may be the more effeQtually accompliſhed, it ſhall be law. 
{ul for any magiſtrate or magiſtrates, Juſtice or Juſtices of 
the peace, within the limits of their reſpeQtive juriſdiftions, 
and alſo for any peace officer or ofhcers, authorized b 
warrant under the hand and ſeal, or hands and ſeals, of 
any ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, and 
which warrant any ſuch magiſtrate or magiſtrates, Juſtice 
or Juſtices, is and are hereby impowered to grant ; at ſc 
ſonable times in the day-time, to enter into any houſe, 
ſhop, ſtall, bakehouſe, warehoule, or outhouſe, of or 
belonging to any baker, or ſeller of bread to ſearch for, 
view, weight, and try, all or any the bread which ſhall 
be there found: and if any bread, on any ſuch ſearch, 
{hall be found to be wanting either in the goodneſs of the 
ſtuff whereof the ſame ſhall be made, or to be deficient 
in the due baking or working thereof, or ſhall be wanting 
in the due weight, or ſhall not be truly marked according 
to the direCtions of this aCt, or ſhall be of any other ſort 
of bread than ſhall be allowed to be made by virtue of 
this at; any ſuch magiſtrate or magiſtrates, Juſtice or 
Juſtices, peace officer or peace officers, within the limits 
of their reſpeQive juriſdiftions, may ſeize the ſame; and 
any ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, 
may diſpoſe thereof as he or they, in his or their dil- 
cretion, ſhall think fit. 

$2. 29. And if information ſhall be given, on oath, 
to any magiſtrate or magiſtrates, Juſtice or Juſtices of the 
peace, that there is reaſonable cauſe to ſuipeCt that any 
miller who grinds any grain for toll or reward, or any 
perſon or perſons who doth or do dreſs, bolt, or in any 
wiſe manufacture any meal or flour for ſale, or any maker 
of bread for ſale, within the limits of the juriſdiQtion of 
any ſuch magiſtrate or magiſtrates, Juſtice or ' Juſtices, 
doth or do mix up with, or put into, any meal or flour 
ground or manufaCtured for fale, any mixture, ingre- 
dient, or thing whatſoever, not the genuine produce 
the grain ſuch meal or flour ſhall import and ought to be, 
or whereby the purity of any meal or flour, in the poſ- 
ſeſſion of any ſuch miller, mealman, or baker, 1s 0r ſh 
be in any wiſe adulterated ; then, and in every ſuch caſe 
it ſhall be lawful for any ſuch magiſtrate or magiſiratcy 
Juſtice or Juſtices, and alſo ſor any peace officer or officers 
authorized by warrant or warrants to him or them yt 
rected, under the hand and ſeal, or hands and ſeals, « 
any magiſtrate or magiſtrates, Juſtice or Juſtices, ror 
the limiis of their reſpeCtive juriſdiCtions ; and whic 
warrant or warrants every ſuch magiſtrate and magiſtrates, 
Juſtice ar.d Juſtices, is and are hereby impowered to grant 
at all ſcaſonable times in' the day-time, to enter into a} 
houſe, mill, ſhop, bake-houſe, ſtall, bolting houſe, paſtry, 
warehouſe, or outhouſe, of or belonging to any * 
miller, mealman, or baker, and to ſearch and examine 
whether any mixture, ingredient, or thing, not the 8& 
nnine produce of the grain ſuch meal or flour ſhall we 
and ought to be, ſhall have been mixed up with, 0r f G 
. Q . 
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meal or flour in the poſſeſſion of any ſuch miller, 
or baker, either in the grinding of arty grain 
or in the dreſſing, _ or —— 

2r whereby the purity of any meal or flour'is or 
_— in any wiſe adulterated: and if on ary ſuch 
(carch it ſhall appear that any offence hath been com- 
mitted in any mill, bolting-houſe, or other place allowed 
to be ſearched, contrary to the true intent of this aCt ; 
then, and in every ſuch caſe, it ſhall and may be lawful 
to and for any magiſtrate or magiſtrates, Juſtice or Juſtices 
of the peace, othcer or officers, authorized as aforeſaid 
reſpetively, within the limits of their reſpeCtive juriſ- 
hon, to ſeize and take any meal or flour which ſhall 
be deemed, on any ſuch ſearch, to have'been adulterated, 
and all niixtures and ingredients which ſhall be found and 
deemed to have been uſed, or intended to be uſed, in or 
for any ſuch adulteration ; and ſuch thereof as ſhall be 
ſeized by any peace officer or officers authorized as afore- 
(aid, ſhall, with all convenient ſpeed after ſeizure thereof, 
be carried to ſome magiſtrate or magiſtrates, Juſtice or 
Juſtices of the peace, within the limits of whoſe jurif- 
Jigtion the ſame ſhall have been ſo ſeized: and if any 
magiſtrate or magiſtrates, Juſtice or Juſtices of the peace, 
who ſhall make any ſeizure in purſuance of this aQt, or 
to whom any my ſcized under the authority of this att 
' ſhall be brought, ſhall adjudge that any mixture or ingre- 
dients, not the genuine produce of the grain any ſuch 
meal or flour which ſhall have been ſo ſeized, ſhall im- 
port and ought to be, ſhall have been put into any ſuch 
meal or flour, or that the purity of any ſuch meal or flour. 
ſo ſ(cized, was adulterated by any mixture or ingredient | 
put therein ; then, and in any ſuch cafe, every ſuch ma- 
piſtrate or magiſtrates, Juſtice or Juſtices, is and are 
hereby required, within the limits of their reſpeCtive ju- ; 
riſdiction, to diſpoſe of the ſame as he or they, in his; 
or their diſcretion, ſhall, from time to time, think 


tofany 


| 
Co. 30. And every miller, mealman, baker, or ſeller 
| of bread as aforeſaid, im whofe houſe, mill, ſhop, bake- 
houſe, flall, bo!ting-houſe, paſtry, warehouſe, outhouſe, 
or poſſeſſion, any mixture or ingredient ſhall be found, 


which ſhall be adjudged by any magiſtrate or magiſtrates, | 


Juſtice or Juſtices, to have been lodged there, with an in- 


tent to have adukerated the purity of meal, flour, or | 


bread, ſhall, on being conviRted of any ſuch offence, ei- 
ther by his, her, or their own confeſſion, or by the oath of 
one or more credible witneſs or witneſſes, before any 
ſuch magiſtrate or magiſtrates, Juſtice or Juſtices of the 
peace, within whoſe juriſdiction any ſuch offence ſhall 
have been committed, forfeit and pay for every ſuch of- 
tence, a ſum not exceeding ten pounds, nor leſs than 
forty ſhillings, as the magiſtrate or magiſtrates, Juſtice or 
Juſtices, before whom any ſuch offender or offenders ſhall | 
be convicted, ſhall think fit and order ; unleſs the party 
or parties charged with any ſuch offence, ſhall make it 
appear to the ſatisfaCtion of the magiſtrate or magiſtrates, 
Juſtice or Juſtices, who ſhall find or ſeize any ſuch mix- 
ture or ingredients, 'or before whom the ſame ſhall be 
brought, that ſuch mixture or ingredients was or were 
not brought or lodged where the ſame was or were found 
Or ſeized, with any deſign or intent to have been put into 
any meal or flour, or to have adulterated therewith the 
purity of any meal or flour, but that the ſame was in the 
place or places in which the ſame ſhall have been ſo found 
or leized as aforeſaid, for ſome other lawful purpoſe ; and 
it ſhall and may be lawful for the. magiſtrate 'or magi- 
ſtrates, Juſtice or Juſtices, before whom any ſuch offender 
ſhall be convited, out of the money forfeited, when re- 
Covered, to cauſe the offender's name, place of abode, 
and offence, to be publiſhed in ſome news-paper which 
[ball be printed or publiſhed in or near the county, city, 
fag, where any ſuch offence ſhall have been com- 
Se. 31. And if an rſon or perſons ſhall wilful] 

obſtruQ or hinder ary, feel as yarn before niths: 
"ized to be made, or the ſeizure of any bread, or of any 
mgredients which ſhall be found on any ſuch ſearch, and 
cemed to have been lodged with an intent to adulterate 


© purity or wholefomeneſs of meal, flour, or bread, or 
Vol. 1, N? 36. | | 
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ſhall wilfully oppoſe or reſt any ſuch ſearch/ beinſt made, 
or the ny away any ſuch ingredients as aforeſaid, vor 
any bread which ſhall be ſeized, as not being made put- 


| ſaant to this a&," he, ſhe, or they, fo doitig or offendin 


.in any of the cafes aforeſaid, hall, on being conviate 

thereof in manner herein after preſcribed, forfeit and 
pay for every offence fuch/ fum, . not exceeding five 
pounds, nor leſs than twenty ſhillings, as the magiſtrate 
or magiſtrates, Juſtice or Juſtices, before whom any ſuch 
AY or offenders ſhall be convitted, thall think fit, 
and order, at. 


S:8. 32, ' Provided always, and be it farther ena&ted 


' by the authority aforeſaid, rhat 'no perſon who ſhall fol- 


low, or be concerned in, the buſineſs of a miller, meal- 
man, or baker, ſhall be capable of afting, or ſhall be 
allowed to aft, as a magiſtrate, or Juſtice of the peace, 
under this aft, or in putting in execution any of the 
powers in or by this aQt granted; and if any miller, 
mealman, or baker, ſhall preſume ſo to do, he or they 
ſo offending in the premifſes, ſhall, for every fuch offence 
forfeit and pay the ſum of fifty pounds to any perſon or 
perſons who will inform and ſue for the ſame; to be re- 
covered in any of his Majeſty's courts of record at H}/ft- 
min/ler, by aCtion of debt, bill, plaint, or information ; 
wherein no effoign, wager of law, or more than one'im- 


parlance, ſhall be allowed ; or by way of ſummary com- 


| 


plaint before the court of ſeſſion in that part of Great 
Britain called Scotland. | 
Se. 33. Provided always, that if any perſon who ſhall 


carry on or follow the trade of a baker, ſhall make com- 
plaint to any magiſtrate or magiſtrates, Juſtice or Juſtices 
of the peace, within their juriſdition, and make appear 
to «them, by the oath 'of any credible witneſs, that an' 
offence, which any ſuch perſon who ſhall ſo carry on 
or follow the ſaid trade of a baker ſhall have been charged 
with, and ſhall have incurred and paid any penalty under 
this «Ct, ſhall have been” occaſioned by or through the 
wilful negle&t or default of any journeyman or other 
ſervant employed by or under any ſuch perſon 'who ſhall 
ſo follow or carry on the ſaid trade of a baker ; then, 
and in any ſuch caſe, any ſuch magiſtrate or magiſtrates, 
Juſtice or Juſtices, may and are hereby required to iſſue 
out his or their warrant, under his or their reſpeQive 
hands and ſeals, for Pringing any ſuch journeyman or. 
ſervant before any ſuch magiſtrate or nhogilirates, Juſtice 
or Juſtices, or any magiſtrate or Juſtice of the county, 
city, riding, diviſion, or gm where the offender can 
be found ; and, on any ſuch journeyman or ſervant being 
thereupon apprehended, and brought before any ſuch ma- 
giſtrate or magiſtrates, Juſtice or. Juſtices, he or they, 
within their reſpeQive juriſdictions, is and are hereby 
authorized and required to 'examine into the matter of 
ſuch complaint ; and, on proof thereof being upon oath, 

to the ſatisfaftion of ſuch magiſtrate or magiſtrates, Juſtice 
or Juſtices of the peace, who ſhall hear ſuch faid com- 
plaint, then any ſuch magiſtrate or magiſtrates, Juſtice or 
Juſtices, is and are hereby direfted and authorized, by any 
order under his or their reſpefive hand or hands, to ad- 


judge and order what reaſonable ſum of money ſhall be 


paid by any ſuch journeyman or ſervant to his maſter or 
miſtreſs, as or by way of recompence to him or her, for 
the money he or ſhe ſhall have paid by reaſon of the 
wilful negle& or default of any ſuch journeyman or ſer- 
vant: and if any ſuch journeyman or ſervant ſhall neg- 
le& or refuſe, on his conviction, «0 make immediate 
payment of the ſum of money which any ſuch magiſtrate 
or magiſtrates, Juſtice or Juſtices, ſhall order him to pay | 
by reaſon of ſuch his ſaid wilful negleR or default ;' the 

any ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, 
within their reſpeCive juriſdiQtions, is and are hereby au- 
thorized and required, by warrant under his or their hands 
and ſeals, to cauſe every ſuch journeyman or ſervant to 


| be apprehended and committed to the houſe of correQtion, 


or ſome other priſon of the county, riding, divihon, city, 
town corporate, borough, or place, in which any ſuch 
journeyman or ſervant ſhall be apprehended or convited, 
to be there kept to hard Jabour for any time not exceeding 
one calendar month from the time of ſuch commitment, 
as to ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, 

| g:Þ >" ſhall 
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ſhall ſeem; reaſonable, unleſs payment ſhall be made of 
the money ordered after ſuch commitment, and before 
the expiration of the ſaid term of one calendar month. 

| Set: 34. And for the better and /more eaſy recovery 
of the ſeveral penalties and forfcitures to be incurred by 
diſobedience to this aCt, and. the powers herein contained, 
and diſpoſing of the money which . ſhall be forfeited, by 
breach or non-obſervance of any part of this aCt ; it ſhall 
and may be lawful to and for the mayor of the ſaid city 
of Lon4on for the time being, or any alderman of the faid 
city, within the ſaid city or liberties thereof ; and to and 
for any other of his Majeſty's Juſtices of the peace, or 
any one of them, within their reſpeRive counties, ridings, 
divions, cities, towns corporate, boroughs, liberties, or 
juriſdiEtions, to. hear and determine, in a ſummary way, 
all offences committed againſt the true intent and meaning 
of this aft; and for that purpoſe to ſummon before 
them, or any of them, within their reſpeQtive juriſdic- 
tions, any paity or parties accuſed of being an offender 
or offenders againſt the true intent and meaning of this 
aCt : and in caſe the party accuſed ſhall not appear on ſuch 
ſummons, or offer ſome reaſonable excuſe for his default, 
then, upon oath by any credible witneſs of any offence 
committed contrary to the true intent knd meaning of this 
at, any ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, 
ſhall iſſue his or their warrant or warrants for appre 
hending the offender or offenders within the juriſdiCtion 
of any ſuch magiſtrate or magiſtrates, Juitice or Juſtices: 
and upon the appearance of the party or parties accuſed, 
or in caſe he or they ſhall not appear, on notice being 
given to or left for him or them, at his or their uſual 
place of abode ; or if he or they cannot be apprehended on 
a warrant granted againſt him or them as herein before is 
direted ; then, and in any ſuch caſe, any ſuch magiſtrate 
or magiſtrates, Juſtice or Juſtices, is and are hereby au- 
thoriſed and required to proceed to make inquiry touching 
the matters complained of, and to examine any witneſs 
or witneſſes, who ſhall be offered on either fide, on oath, 
as aforeſaid, and which every ſuch magiſtrate or magiſ- 
trates, Juſtice or Juſtices, is and are hereby authoriſed, 
impowered, and required to adminiſter ; and after hear- 
ing of the parties who ſhall appear; and the witneſſes 
who ſhall be offered on either de, ſuch magiſtrate or 
magiſtrates, Juſtice or Juſtices, ſhall convi&t or acquit 
the party or parties accuſed : and if the penalty or money 
forfeited on any ſuch conviCtion, ſhall not be paid within 
the ſpace of twenty-four hours after any ſuch conviction, 
every ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, 
ſhall thereupon iſſue a warrant or warrants under his hand 
and ſeal, or their hands and ſeals reſpeCtively, direQted to 
any peace officer or officers within their reſpeCtive juriſdic- 
tions, impowering him or them to make diſtreſs of the 
goods or chattels of the offender or offenders: and if any 
offender ſhall convey away his goods out of the juriſdiction 
of any ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, 
before whom he was convicted, or ſo much thereof that 
the penalty cannot be levied, then ſome magiſtrate or Juſ- 
tice, within whoſe juriſdiction the offender ſhall have re- 
moved his goods, ſhall back the warrant granted by any 
ſuch magiſtrate or Juſtice, magiſtrates or Juſtices ; and 
thereupon the penalty forfeited ſhall be levied on the of- 
fender's goods and chattels, by diſtreſs and ſale thereof ; 
and if within five days from the diſtreſs being taken, the 
money forfeited ſhall not be paid, the goods ſeized ſhall 
be appraiſed and ſold, rendering the overplus (if any) af- 
ter deduCting the penalty or forfeiture, and the coſts and 
charges of the proſecution, diſtreſs, and ſale, to the 
owner ; Which charges ſhall be aſcertained by the ma- 
giſtrate or magiſtrates, Juſtice or Juſtices, before whom 
any ſuch offender or offenders ſhall have been ſo convicted, 
or by the magiſtrate or Juſtice who backed the warrant, if 
either of them ſhall continue alive ; and if not, by ſome 
other magiſtrate or Juſtice of the county, riding, diviſion, 
city, or place, in which the offender ſhall have been 
convicted ; and for want of ſuch diſtreſs, then every 


ſuch magiſtrate or Juſtice, within whoſe reſpeQive juriſ- 


diction any ſuch offender or offenders ſhall reſide or be, 
ſhall, on the application of any proſecutor or proſecu- 


tors, and proof made of the conviction and non-payment 
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of the penalty and charges, by warrant: under hijo... 
and ſeal, AP get every {uch offender or offeate. Band 
common gaol or houſe of correttion of the city or coy ws 
riding, diviſion, or place, , where ſuch. offender _ 
fenders ſhall be found, there to remain for the ſpac f. 
one calendar month from the time of ſuch commitm, 4 
unleſs, after ſuch commitment, payment ſhall he 4a 
of the faid penalty or forfeiture, coſt and chargeg = 
fore the expiration of the ſaid one calendar month . 1 
all ſuch penalties and forfettures, when recovered "han 
be paid to the informer. : 

Sef7. 35. And if it ſhall be made out by the Oath of 
any credible perſon or perſons, to the ſatisfaction of an 
magiſtrate or magiſtrates, Juſtice or Juſtices, that an 
one within the juriſdiQtion of any ſuch, magiſtrate 6r mz 
giſtrates, Juſtice or Juſtices, is likely to give or offer kk 
terial evidence on. behalf of the proſecutor of any of. 
tender or otteuders againſt the true, intent and meanin 
of this a&t, or on behalf of the perſon or perſons accuſed, 
and will not voluntarily appear beſore ſuch magiſtrate or 
magiſtrates, Juſtice or Tubions, to be examined, and give 
his, her, or their evid<nce concerning the premiſles; 
every ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, iz 
and are hereby authoriſed and required to iflue his oc 
their ſummons to couvene every {uch witneſs and wit. 
neſſes before any ſuch magiſtrate or magiſtrates, Juſtice c 
Juſtices, at ſuch ſeaſonable time as in ſuch ſummons ſhall 
be fixed; and if any perſon ſo ſummoned ſhall neole& or 
refuſe to appear at the time by ſuch ſummuns appointed 
and no juſt excuſe ſhall be offered for ſuch negleCt or _ 
fuſal, then (after proof by oath of ſuch ſummons having 
been duly ſerved upon the party or parties ſo ſummoned) 
every ſuch magiſtrate or magiſtrates, Juſtice or Juſtices, is 
and are hereby authoriſed and required to iflue his or 
their warrant under his hand and ſeal, or their hands and 
ſeals, to bring every ſuch witneſs or witneſſes helore any 
ſuch magiſtrate or magiſtrates, Juſtice or Juſtices; and cx 
the appearance of any ſuch witneſs before any ſuch ma- 
giſtrate or magiſtrates, Juſtice or Juſtices, every ſuch 
magiſtrate or magiſtrates, Juſtice or Juſtices, is and are 
hereby authoriſed and impowered to examine upon oath 
every ſuch witneſs: and if any ſuch witneſs, on his 
or her appearance, or on being brought before any ſuch 
magiſtrate or magiſtrates, Juſtice or Juſtices, ſhall refule 
to be examined on oath concerning the premiſles, with- 
out offering any juſt excuſe for ſuch refufal, any ſuch 
magiſtrate or magiſtrates, Juſtice or Juſtices, within the 
limits of his or their juriſdiction, may, by warrant ua- 
der his hand and ſeal, or their hands and ſcals, commit 
any perſon or perſons ſo refuſing to be examined, to the 
public priſon of the county, riding, diviſion, city, lis 
berty, or place, in which the perſon or perſons ſo refuſing 
to be examined ſhall be, there to remain for any time 
not exceeding fourteen days, nor leſs than three days, as 
any ſuch magiſtrate or magiſtrates, Juſtice or Jullics, 
{hall direCt. | | | 

$22. 35. And the magiſtrate or magiſtrates, Juſtice or 
Juſtices, before whom any perſon ſhall be convicted, 11 
manner preſcribed by this act, ſhall cauſe ſuch reſpective 
conviction to be drawn up in the form, or to the efie& 
following (that is to ſay) 


(To wit) Be it remembered, that in this day of © 
in the year of the reign of A.B. 
is convited before Majeſty's Fuftices of the prace fit 
the ſaid county 0 or for the riding or a» 
viſion of the ſaid county of or for the city, oerlh 
or town of - (as this caſe ſhall happen to be) far 
and de atjudge him, her (oc them) {2 


pay and forfeit for the ſame the ſum of 


iven under the day and year aforeſaid. 


Se. 37. And no certicrari, letters of adyocation, of 
of ſuſpenſion ſhall be granted to remove any convictien 
or other proceedings had thereon in puriuance of thus 
aCt, | | 

Sea. 38. Provided always,. and it is hereby ſarther 


enacted, by the authority aforeſaid, that if any perion cou 


viſted of any offence puniſhable by this aCt, ſhall _ 
| 
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hemſelves* aggrieved - by+the: judgment of 
p » Horde wer Woterf Juſtice or Juftices, before 
__ = ſhe, . or (they ſhall have been conviRted, . ſuch: 
__ ſhall have liberty; from time to- time, to appeal to 
.. tices at the next general or quarter ſefſions-of the 
__ which ſhall be held for the county, riding, diviſion, 
nag 2695s town, or: phace, where ſuch judgment ſhall 
= been given, and. that (the execution of the faid 
han nent ſhall, in ſuch caſe, be ſuſpended the perſon 
: b nvidted entering into a recognizance, at the time of 
Poy conviction, with two ſufficient ſureties,- in double 
pu ſum which ſuch perſon ſhall have been adjudged to 
2» or forfeit, upon condition to proſecute ſuch appeal 
A effect, and to be forthcoming to abide the. judgment 
"nd determination 'of the- Juſtices at' their ſaid next-gene- 
" or general quarter {eſhons 3. which recognizance the 
magiſtrate or magiltrates, Juſtice or Juſtices, before whom: 
ſuch conviction ſhall be had, is and- are hereby impow- 
ered and required to take ; and' the Juſtices: in .the ſaid 
eral or general quarter ſefſions\ are: bereby-authoriſed 
and required to hear and. finally determine: the' matter of 
very ſuch appeal, and to award ſuch cots as to them ſhall 
> ar juſt and reaſonable to be paid by either party: and: 
if apon hearing the ſaid appeal, the judgment of the-ma- 
\trate or magiltrates, Juſtice or Juſtices,' before whom the 
appellant or appellants ſhall have. been convicted, ſhall be 
affirmed, ſuch appellant 'or- appellants. ſhall immediately 
pay down the ſum he, ſhe, or they ſhall have been ad= 
judged to forfeit, together with ſuch coſts-as the Juſtices, 
in their ſaid , general or general quarter ſeſbons, ſhall 
award. to be paid. to the proſecutor or informer, for de- 
fraying the expences ſuſtained by reaſon of any ſuch. ap- 
peal ; and in default of the appellant's paying the-ſame, 
any two ſuch Juſtices, or any one magiſtrate or Juſtice of 
the peace, having juriſdiction in the place into which any: 
appellant or appe!lants ſhall eſcape, or where he, ſhe, or 
they ſhall reſide, ſhall and may, by warrant under their 
hands and ſeals, or his * hand and ſeal, commit every 
ſuch appellant and appellants to the common gaol of the 
county, city, riding, diviſion, or place, where he, ſhe, 
or they ſhall be apprehended, until he, ſhe, or they 
ſhall make payment of ſuch penalty, and of the colts 
and charges which ſhall be adjudged on: the convic- 
tion, to the informer ; but if the. appellant or appellants 
in any ſuch appeal ſhall, make good his, her, or their ap- 
peal, and be diſcharged of the ſaid conviction, reafon- 
able coſts ſhall be awarded to the appellant or appellants 
againſt ſuch informer or informers, who would (in caſe 
of ſuch conviction) have been intitled to the penalty to 
have been recovered as aforeſaid ; and which coſts l 
and may be recoyered by the appellant or. appellants 
againſt any ſuch informer -or informers, in like manner 
as coſts given at any general or general quarter ſeſhons 
of the peace are recoverable. _ 0 Be. 
$4, 39. Provided. alfo, that if any ſuch conviQtion 
ſhall happen to be made within fix days before any gene- 
ral or general quarter ſeſſions of the peace which ſhall be 
held for the county, riding, diviſion, city, town corpo=- 
rate, borough, or place where ſuch conviction ſhall have 
been made, then th2- party, or parties who ſhall think 
him, her, or themſelves aggrieved by any ſuch conviction, 
{hall and may, on entering into recognizance -in manner 
and for the purpoſes before direCted, be at liberty to appeal 
either to the then next or the next flowing general or 
general quarter ſeſſions of the peace, which ſhall be held 
for any ſuch county, riding, diviſion, city, town Cor» 
porate, borough, liberty, or place, where any ſuch con- 
Vittion ſhall have been made. | - mij | 
Se. 40. And every. aRtion,.or ſuit which ſhall be 
onght or commenced againſt any magiſtrate or magiſ- 
rates, Juſtice or Juſtices, or any peace officer or officers, 
or any matter or thing done or committed by virtue of, 
or under this a, ſhall be commenced within fix months 
next after the fat commiitted, and not afterwards ; and 
a]l be laid or brought. in- the county, city, or place 
where the matter in di putz ſhall ariſe, and not elſewhere; 
and that the ſtatute made in-the twenty-fourth year of his 
© Majeſty's reipn, .intituled, 4n. a? for rendering the 
Tflice of peace more ſafe in the execution of their office ; 
2A 4 _ | 


him\We 


[Ju 
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| and for indemnifying conflables and others, ating in 'obe<" 
dience to their warrants ; fo far as the faid aft relates to 
the rendering the Juſtices 'more ſafe in' the execution of: - 
their office, ſhall extend and be 'conſtrued to extend to 
the magiſtrate and magiſtrates, Juſtice and Juſtices of the 
peace, : ating under'the authority, or in purſuance of this 
at; and that no ation or ſuit ſhall be had or commenced 
againſt, -nor- ſhall any writ be ſued out, or copy of any 
writ be ſerved upon any peace officer or officers, for any 
thing done in the execution of this a&, until ſeven days _ 
after a notice in writing ſhall have been given'to or left 
for him or them, at his of their uſual place of abode, 
by-the attorney for the party intending to commence ſuch 
ation ; which. notice in writing ſhall contain the name 
and place of abode of the perſon intending to'bring ſuch © 
action, and alſo of his attorney, and likewiſe the cauſe. 
of aQion or complaint ; and any. peace officer or officers © 
ſhall be at liberty, and may by virtue of this a, at any 
time within ſeven days after any ſuch notice ſhall have 
been given to or left for him, tender, or cauſe to be 
tendered,” any/ furm or 'ſums of money, as amends for 
the injury-complained of, to the party complaining, or 
to the! attorney named in any ſuch notice; and if the 
me is not accepted of, the defendant or defendants in 
any ſuch aCtion or aCtions may plead fuch tender in bar 
of ſuch action or aCtions, together with the general iſſue 
or any other plea, with leave of the court in which the 
action: ſhall be commenced : and if upon iflue joined 
on ſuch tender, the jury ſhall find the amends tendered 
P have been ſufficient, they ſhall find a verdi& for the 
efendant or defendants; and in every ſuch caſe, or 
if the plaintiff ſhall become nonſuit, or diſcontinue his 
aCtion, or if judgment ſhall be given for the defendant or 
(57 roman upon demurrer, or if any action or ſuit ſhall 
| be brought after .,the-time limited by this a&t for bringing 
the-ſame, or- ſhall be brought in any other county or 
place than as aforeſaid; then, and in any ſuch caſe, the 
ry ſhall- find. for .the defendarit or defendants ; and the 
7 thro or detendants ſhall be.intitled to his or their 
coſts ; but if the jury ſhall find that no ſuch tender was 
made, or that the-amends tendered was not ſufficient, or 
ſhall find againſt the, defendant or defendants, on any plea 
or pleas by him'or them pleaded ; they ſhall then give a 
verdiCt for the plaintiff, and ſuch damages as they ſhall | 
think proper ; andthe / plaintiff ſhall thereupon recover 
his coſts againſt every 'ſuch defendant and defendants; | 
8:81, 41. And if any aCtion or ſuit ſhall be commenced 
againſt any perſon or-perſons' for any thing done in pur- 
ſuance of this a&t, the defendant or defendants in any+ 
ſuch aCtion or ſuit may: plead the general iflue, and give 
this: a&t, and the: ſpecial* matter in evidence, at any trial 
to be had 'thereupon;3i and that «the ſame was done in 
purſuance and by the authority of 'this a&t : and if it ſhall. 


| appear ſo to have:been done, or if a verdict ſhall' be re- 


corded. for the defendant/or defendants ; or if the plain- 
tiff ſhall be nonſuited, or diſcontinue his aCtion after the 
defendant or defendants ſhall have appeared, or if judg- | 
ment ſhall be given upon a verdi&t or demurrer againſt 
the plaintiff or: plaintiffs ; 'the defendane or defendants in 
every ſuch. aftion ſhall and may recover treble coſts, and 
have the like: remedy for the "ſame as any defendant or © 
defendants hath or. have' iniother caſes by law for reco- 
very of his, her, or their coſts.” . | bo 
ve. 42. Provided always, that no perſon ſhall be 
convicted in manner ' aforeſaid, for any of the before 
mentioned offences, unleſs the proſecution in 'order to 
ſuch conviction, be commenced within- three days next 
after the offence committed.” J . LATTE 
$:8.. 43- Provided alſoz that this a&, or any thing 
| herein contained, ſhall not extend to prejudice: any right 
or cuſtom. of the» city of London, or theCpraftice there 
uſed, or any right or cuſtom of any lord or lords of any 
leet, to ſet, inquire; and puniſh the breach of affize of ' 
bread, 'within their -reſpeCtive- leets or views of frank- 
' pledge, or the right of any clerk or clerks of the market 
in any plac. 2 15 DO 65G Eg 
_ . Se, 44. Provided farther, that neither this aCt, oc 


any: thing herein contained; ſhall-extend, or be conitrued 
to extend, 8 prejudice the ancient right or cuſtom = 
| ed 
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the dean of the collegiate church of Saint Peter, = | 
minſter, or the high ſteward of the city of Wefiminſfter, 


and the liberties thereof, or his deputy, or any of them, 
to ſet, aſcertain, and appoint the afſſize and weight of all 
ſorts of bread to be fold or expoſed to (ſale within "the 
ſaid city of Heftminfter, and the liberties thereof ; but 
they and every of them ſhall and may ſeverally and re- 
ſpeQively from time to time, as there ſhall be occaſion, 
ſet, aſcertain, and appoint, within the faid city of }ft- 
min/ler, and the liberties thereof, according to the true 
intent and meaning of this aft, the aſſize and weight of 
all ſorts of bread which ſhail be made, ſold, or expoſed to 
ſale, by any perſon or perſons within the limits of the 
ſaid city of s/lminſter, and the liberties thereof; and 
ſhall and may inquire and puniſh the breach of every 
ſuch afſize and weight of bread, as fully and freely, in 
all reſpeCts, as they or any of- them have heretofore been. 
accuſtomed to do, and as if this aft had never been 


made; any thing herein contained to the contrary thereof | the 


notwithſtanding. -» | 
Se. 45. Provided likewiſe, that neither this a, nor 
any thing herein contained, ſhall extend or be conſtrued 
to extend, to prejudice the ancient right or cuſtom of the 
two univerſities of Oxford or Cambridge, or either of 
them, or of their or either of their clerks of the mar- 
ket, or the practice within the ſeveral juriſdiQtions of the 
| ſaid univerſities, or either of them, uſed to ſet, aſcertain 
and appoint, the aflize and weight of all forts of bread 
to be fold or expoſed to ſale within their ſeveral juriſdic- 
tivns ; but that they and every of them ſhall and may 
ſeverally and reſpeCtively, from time to time, as there 
ſhall be occaſion, ſet, aſcertain and appoint, within 
their ſeveral and reſpeCtive juriſdictions, the afſize and 
weight of all ſorts of bread to be ſold or expoſed to fale 
by any baker or other perſon whatſoever, within the 11- 
mits of their ſeveral juriſdictions ; and ſhall and may in- 
quire and puniſh the breach thereof as fully and freely in 
all reſpects as they uſed to do, and as if this act had never 
been made, _ 

Stat. 32 Geo. 2. c. 18. Whereas ſeveral of the penalties 
or forfeitures made payable by an aCt paſſed in the thirty= 
firſt year of his preſent Majeſty's reign, intituled, 4n a@? 
for the due making of bread; and to regulate the price and 
afſize thereof ; and to puniſh perſons who ſhall adulterate 
meal, flour, or bread; were not by ſuch faid laſt mentioned 
act appropriated. how or to whom the ſame ſhould, when 
Paid or recovered, go or be diſtributed; be it therefore 
enated, &c, that ſuch of the penalties or forfeitures 

which, from and after the 24th day of Fune 1759, ſhall 
incuror become payable by or under the ſaid laſt mentioned 
act, or by reaſon of any thing therein contained (as by 
the ſaid aCt are not particularly diſpoſed of, or appro- 
priated, how or to whom the fame ſhould go or be applied) 
ſhal!, when the ſame ſhall be recovered or paid, go, and 
be diſtributed, in manner following ; that is to ſay, one 
moiety thereof, where any offender or offenders ſhall be 
convicted, either by his, her, or their own confeſſion, or by 
the oath of one or more credible witneſs or witneſſes, ſhall 
go and be paid to the perſon or perſons who ſhall inform 
againſt, and proſecute to convition, any ſuch offender or 
offenders; and the other moiety thereof, and alſo all 
penalties and farfeitures, which from the ſaid 24th day of 
Fune, 1759, ſhall incur, be due, or payable, under the 
ſaid laſt mentioned act, on the weighing, trying, or 
ſeizure of any bread by any magiſtrate or magiſtrates, 
Juſtice or Juſtices, ſhall go and be applicd for the better car- 
rying into execution the purpoſes of the laſt mentioned 
aQ, as any ſuch magiſtrate or magiſtrates, Juſtice or Juſ- 
tices, within his or their juriſdiction, ſhall from time to 
time think fit and order. 

Stat. 3 Geo. 3. c. 6. [intituled, An ad for explaining 
and amending an aa made in the thirty-firſt year of the 
reign F4 his late Majeſly King George the Second, intituled, 

| An act for the due making of bread, and to regulate the 

price and afſize thereof, and to puniſh perſons who ſhall 
adulterate meal, flour, or bread ; ſo far as the ſame relates. 

| 80 that part of Great Britain called Scotland ; and for 
rendering the ſaid act mare effettual in that part of the united 
kingdom. } | | | 


for ſale, or expoſed to ſale, and the price to 
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SeQt. 1. Whereas by an aft of farliament mad, 
thirty-fir/t year of the reign of his late Majefly 
the Second, intituled, An aCt for the due making of brea4 
and to regulate the price and aſſize thereof ; and to. puniſh 
perſons who ſhall adulterate meal, flour, or bread ; Certain 
powers are. granted to the ſeveral courts, mogiſtrate;, oy 
Fuſtices of the peace therein mentioned, to ſet, a 


» aſcertain, ang 
appoint, the affize and weight of bread which ſhall be may, 


| _ be paid for th 
ſame reſpeAively, within the bounds of their ſeveral juri. 
diftions, from time to time, as they ſhall think Proper : ang 
it is thereby enatted, that in every afſize of bread vþ, 
ſhall be ſo ſet and appunted, reſpeft ſhall, from time ty ting 
be had to the price which the grain, meal, or fluur, why, 
fuch bread ſhall be made, ſhall bear in the public markt 
markets in or near the public place or places for which any 
fuch aſſize ſhall be fo, at any time, ſet; and, for aſcertain. 
ing ſuch price of grain, meal, or flour, from time to ting 

ſeveral courts, magiſtrates, and TFuſtices of th ns 
therein mentioned, are thereby empowered, from time to ting 
as there ſhall be occaſion, within their reſpefive jwiiſtifling, 
to cauſe the reſpetive prices which the ſeveral forts of grain 
meal, and flour, ſhall, from time to time, bona fide, 7 
for mn ſuch public markets, to be given in and certified 
cath unto ſuch court, magiſtrates, or Fuſtices of the peace re. 
ſpeftively, within their ſeveral juriſdifions, by the dert of 
the market, or by ſuch ag rp or perſons, and in ſuch manner 
and on ſuch day of the week, as they ſhall reſpeftive, oþ- 
pornt within their * ſeveral juriſdiftions ; and the price which 
ſhall be fo certified, ſhall from time to time be entered, by 
the reſpeftive perſon or perſons who ſhall certify the ſame, in 
a book or books to be provided and kept by bim or them for 
that purpoſe, in the form and manner as therein direfied: 
and whereas the above method of aſcertaining the pri of 
wheat and rye, and the flour and "meal made of theſe grain 
cannot take place within that part of Great Britain callid 
Scotland, by reaſon that there are few pubiic markets for 
fuch grains, flour, vr meal, within that part of the united 
kingdom; and where there are public markets for grain, 
flour, or meal of any kind, there is mo ſuch officer as derk of 
the market, who can certify 18 the magiſtrates or Juſtices of 
the peace the reſpettive prices which the ſeveral forts if 
grain, meal, and flour ſeil for in ſuch public markets; 
whereby the ſalutary effett, and execution of the ſaid aft 
made for the whole united kingdom, 1s prevented and totally 
diſappointed within that part thereof cailed Scotland: for 
remedy whereof, be it enacted, &c. That in place of the 
method preſcribed and laid down in the ſaid at for aſcer- 
taining the price of the ſeveral kinds of grain, meal, and 
flour, it ſhall and may be lawful in that part of Great 
Britain called Scotland, for the magiſtrates and Juſtices of 
the peace who are by the ſaid aft authorized to ſet the 
aſhze of bread from time to time, and fo often as they 
ſhall judge proper, within their reſpeCtive juriſdiQions, 
to inquire into and take proof of the prices, which the 
ſeveral ſorts of grain, meal, and flour, fit and proper to 
make the ſeveral ſorts of bread which ſhall be allowed to 
be made by them, ſhall bona fide ſell for in the public 
markets in or near the city, borough, or place, for which 
they are reſpeCtively authorized to ſet the afſize of bread; 
or where there are no public markets for any particular 
ſpecies of grain, meal, or flour, in or near fuch ct 
borough, or place, to inquire into and take proof of the 
preſent or lat ſelling price of ſuch ſpecies of grain, meal, 
or flour, whether of the growth of the country or brought 
from diſtant places; to which ſelling price or prime colt 
ſhall be added ſuch an allowance for the expence and"! 
of carriage or tranſportation, as, from the inquiry 
proof, ſhall, to the ſaid magiſtrates and Juſtices of the 
peace- appear juſt and reaſonable ; ſo as that the pi1Ce © 
ſuch grain, mea], or flour, be, from time to time, aſcer- 
tained according to what thoſe ſeveral ſpecies do or MY 
truly coſt the bakers before they can manufaQure the 
ſame into bread. : 

Se#?. 2. And that previous to the proof to be taken 1M 
the ſeveral caſes aforeſaid, notice in writing ſhall be g'v® 
to the deacon of the incorporation of bakers, Or, where 
there is no ſuch incorporation, to any two reputable 


T., 


King George 


5 


| within the city, borough, or place, where ſuch provf it 
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ts. taken, forty-eight |bours at leaſt before taking the 
Syn end that the makers of. bread within ſuch city, 
borough, or-Placey may, /if- they think | proper, attend the 
taking ſuch proofs and. ſuggeſt ſuch queſtions,” as -may' be 
coper. to be fn to the witnefles ſummoned by the: mas 


iſtrates Or | 
ſuch other witnefſes or evidence, as. may appear proper 


for proving the prices of - the grain, meal, or flour in. 


(11 Nn. | ' 
Wo 3- And that ſuch proof ſhall only proceed upon 
the oaths of two or more credible witneſſes, converſant in 
the prices of the ſeveral ſorts of \grain, meal, 'or flour, 


which ſhall be the ſubject of ſuch inquiry, or by writings 


legally proved ; and that it ſhall-and may be lawful to the 


uſtices of the [peace refpeCtively, -or - offer 


a5 to them ſhall appear moſt proper for that purpoſe, and. 


to compel them to appear, and give their evidence ; and 
that either by ſuch remedies,. and under ſuch penalties, as 
are provided by- the ſaid aCt, in the caſe of perſons duly 
ſummoned to give evidence, touching the rates and prices 
of the ſeveral forts of grain, meal, and flour, where the 
return of the . prices of ſuch grain, meal, or flour, ſhall 
be ſuſpeted as not truly and bona fide made, or by ſuch 
remedies as are competent by the common law of Scot- 
land, for compelling witnefſes'to appear and give evidence 
in any judicial trial, vefore a competent court. 

Sett. 4. Provided always, that the 'perſon or perſons ſo 
ſummoned, be not obliged to travel above five miles from 
the place of his, her; or their abode. | LOT 

$:4, 5. And that the whole evidence to be taken as 
above, ſhall be fairly ingroſlſed in a book to be kept for 
that purpoſe, by the town clerks of the ſeveral cities and 
boroughs, where ſuch proofs ſhall be taken by the: ma- 
giltrates, cx by the clerk of the peace where: the proof 
ball be taken by the Juſtices of the peace ; and the evi- 


dence as taken down in ſuch book ſhall be duly figned by | 
the ſeveral witneſſes, and: by the magiſtrates or Juſtices of ; 
the peace who ſhall take the ſame reſpeAively, according 


to the practice of the law of Scotland; and that fo often 
as ſuch proof ſhall be taken, the magiſtrates or Juſtices of 
the peace, before whom the ſame ſh 

tively, ſhall, immediately after cloſing the evidence, or 


as ſoon as it can conveniently be done, declare the prices 
of the ſeveral kinds of grain, meal, or flour, GT 
| 


vhich the inquiry has been made, according as theſe ſha 


appear to them to be proved, from conſidering the whole ; 


evidence, and which declaration ſhall be ingrofſed in the 


book appointed to be kept as aforeſaid, immediately after : 
the evidence, and ſhall be ſigned by the magiſtrates or | 
Juſtices of the peace reſpeCively, before whom ſuch proof | 


(hall be taken ; and which book containing the -evidence 
and declaration aforefaid, ſhall be open, and patent, to 
the inſpection of the makers of bread, and all other per- 
ſons, without" fee or reward; and ſhall; to all, intents 
and purpoſes, be deemed and taken-to-be equivalent to 
the returns or certificates of the market prices of all kinds 
of grain, meal, or flour, appointed to be taken by the 
ſaid at; and the magiſtrates and Juſtices 'of the peace in 
that part of Great Britain called Scotland, 'ſhall-thereupon 


proceed to ſet, afcertaiti, 'anid* appoint, the ' aſſize and; 


veight of all ſorts of breadz' which ſhall be'made for ſale, 


or expoſed to fale, and the price to be paid for the fame, 


within their refpeQtive juriſdiftions, when and as often, 
from time to time, as they. ſhall think fit, according to 
the direCtions, and agreeable to the tables enaCted and 
referred to by the ſaid act.  .' ISM 40 _ 
v2. 6, Provided always, that when and ſo often as 
ay aflize of bread ſhall be ſet, aſcertained, and appoint- 


ol 


. 


4 
” 


all be taken re'pec-, 


£ 
' 
: 
: 


: 
; 
: 


ted, for any city, borough, - or place, within that part of 


Great Britain called Scotland, by-the magiſtrates or Jul- 


tices of the peace impowered for that purpoſe, ſuch aſhze. 


ſhall not be limited to'endure for any certain time, but 


all continue and ſtand in force until a new affize be ſet, 


certaied, and appointed, by the ſaid magiſtrates or 
Moo of the peace, for ſuch city, borough, or place re- 
Fetively 3 any thing 'in the aforeſaid a&t of "the thirty- 
_ ,"* year of the reign" of his late Majeſty 'to the con- 
trary notwithſtanding... ras Fob he wad 
-+VoL.I, Nv 36, 
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 =Se#. 95. And upon an” application ' in writing by. an 

two or more of the inhabitants” or bakers, hs wk 
city, -borough, or county, whete/ ſuch affize of bread 
ſhall 'be ſety/ to the magiſtrate'-or | Juſtices of the pence 
who" ſet the laſt aſſize, or tothe magiſtrates or Juſtices of 
the peace'of ſuch oity, boroughg-o6r county, for the time 
being, ſetting forth, and offering to prove, by proper evi- 
dence, that the price of any of the ſpecies of grain be- 
fore-mentioned, has roſe -or fallen ſince the laſt affize of 
bread was ſct, ſo as_to authorize-ant alteration of ſuch laſt 
aſſrze,. according to the aforeſaid a& of his late Majeſty, 
and tables therein referrgd' to; in every ſuch" caſe, the 
magiſtrates or Juſtices of the' peace, to whom ſuch appli- 


| cation ſhall be made, ſhall within their reſpeQtive juriſ- 
faid magiltrates and Juſtices of the peace within their re- | 


ſpetive juriſdictions, to ſummon ſuch perſon or perſons 


ditions, be obliged to take evidence of the then cutrent 
prices, in the manner before direCted ; .and if, upon ad- 
viſing ſuch proof, they ſhall find ſuch a variation of the 
prices ſince the laſt afſize, as deſcribed in the ſaid a&t, 
they ſhall immediately- ſet | and afcertain a new aflize of 
bread, which ſhall remain till altered agreeable to the di- 
rections herein before given. ' 5 NG 
Se. 8. And that in caſe any perſon or- perſons ſhall 
be convicted of any of the offences mentioned in the ſaid 
aCt, or in this preſent aft, before any magiſtrate or magi»- 
ſtrates, Juſtice or Juſtices of the -peace, in that part of 
Great Britain called Scotland, ſuch conviftion ſhall. pro- 
ceed and be drawn vup- in the form commonly uſed and 
ractiſed before ſuch magiſtrates or Juſtices of the peace, 
in conviQzons for other offences of the like nature ; any 
thing in the faid aQt to the contrary nbtwithſtanding. 
Sef7. 9. And whereas it may happen, that the magi- 
ſtrates of ſome of the cities or boroughs in that part of 
Great Britain called Scot/and, may negle& to execute the 
powers committed to them, of' ſetting and appointing the 
aſhze of bread, within their reſpeCtive cities and boroughs 3 
be it therefore enacted by the authority aforeſaid; that in 
caſe of ſuch neglect of the magiſtrates of any ſuch city or 
borough, to ſet an aflize of bread, or to alter any former 
aſſize ſet by them by a new afſize, when ſuch alteration 
in the price of wheat or other grain ſhall oecur, as is ſuf- 
ficient to authorize an alteration of the laſt afſize of bread 
according to the faid aCt, it ſhall and may be lawful for 
any two or mote -of the Juſtices of the peace of the 
county within which ſuch city or borough lies, to require 
the chief magiſtrate of ſuch city or borough, by a writing 
under their hands, to ſet the afſize'of bread, or to alter 
any former aflize of bread, according as the caſe ſhall oc* 
cur; and in caſe ſuch chief magiſtrate, or the other ma« 
giſtrates of the ſaid city or borough, ſhall refuſe or negle, 
for the ſpace of ten days after ſuch requiſition, to ſet ſuch 
aſſize, or to alter any affize then/in force, when the alter- 
ation of the price 'of wheat or other | grain ''does permit 
the ſame, then and in every fuch cafe any two or more 
Juſtices of the peace of ſuch county ſhall have power, 
and are hereby authorized, after taking proof of the 
prices of the ſeveral kinds of grain, meal, or flour, in 
manner above directed, to ſet, aſcertain, and appoint, an 
afſize of bread for ſuch city or borough, which ſhall re« 
main in full force until altered by the magiſtrates thereof, 
or, in cafe of their negle&t, by any two. or more of the 
faid Juſtices of peace. £3 LOR ". pc 
8:2. 10, And-that every clauſe, matter, and thing, 
cohttained in the aforeſaid aC&t of the thirty-firft year of 
his late Majeſty's reign, ſhall remain and continue in 
full force, in that part of the kingdom of Great Britain 
called Scotland, except in ſo far as the ſame is altered by 
this aft, : FF IT $34 gt 
"Stat. 3. Geo. 3. c. 11. [intituled, An at? for explainin 
and" amenting 'an a? made in the thirty-firſft year of the 
reign of his Fate Majefly King George the Second, intituled, 
An a& for the due making of bread ; and to regulate the 
price and afſize thereof ; and to puniſh perſons who ſhall 
adulterate meal, flour, or bread:-] | | 
Sect. 1. Whereas the flatute made tn the thirty-firſt year 
of the reign of his late Majefly King George the Second, in- 
tituled, an aft 'for the due making of bread, and to re- 
gulate the price and aſlize thereof, and ef arm perſons 
who ſhall adolterate meal, flour, or bread; rs deficient in 


ſeveral of the pro Q” thereby made, whon an afſize of bread 
; Bs. Y "5 
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is not ſet purſuant to the direfions of the ſaid af : for re- 
medy wherein, and in order that makers of bread for 
ſale, and the ſellers thereof, may in all places, although 
the aſſize of bread ſhall at any time not £ ſet, be under 
due regulations ; be it enaCted, &c. that from and after the 
firſt day of ay one thouſand ſeven hundred and fixty- 
three, although no aſlize of bread ſhall be ſet in _— 
ance of the faid aft, no loaf or loaves of bread, called or 
deemed aſlize loaf or loaves in the tables of the afſize and 
price of bread in the ſaid aCt enacted and referred to, and 
the weight of which varies according to the variation in 
the price of grain, ſhall be made for ſale, fold, or car- 
ried out for ſale, or be offered or expoſed to or for fale, 
or be allowed to be ſold in any place, where any loaf or 
loaves of the bread called or deemed prized loaf or loaves 
in the ſaid tables of the aſlize and price of bread, in and 
by the ſaid at enaCted and referred to, and the price of 
which varies according to the variation in the price of 
grain, ſhall at the ſame time be made for ſale, or be 


allowed to be ſold ; that is to ſay, no aſſize loaves of the 


price of three pence, and prized loaves called half-quar- 
zern loaves, nor aſſize loaves of the price of ſix pence, 
and prized loaves called guartern loaves, nor aflize loaves 
of the price of twelve pence, and prized loaves called half 
peck loaves, nor aflize loaves of the price of eighteen 
pence, and prized loaves called. peck loaves, ſhall, at the 
ſame time, in any place be made for ſale, fold, or car- 
ried out for ſale, or be offered or expoſed to or for ſale, 


or allowed to be fold ; that unwary perſons may not in 


any wiſe be impoſed on, and prejudiced by buying aſſize 
loaves referred to in the faid tables, as or for prized 
loaves referred to in the faid tables, or by buying ſuch 
Prized loaves as or for ſuch aſſize loaves z and every perſon 
who ſhall offend in the premiſſes, and be convicted of 
any ſuch offence in manner hereafter ſpecified, ſhall, for 
every ſuch offence, forfeit and pay a ſum not exceeding 
forty ſhillings, nor leſs than ten ſhillings, as the Juſtice 
or Juſtices, ; 6a whom any ſuch offender or offenders 
| ſhall be convifted, ſhall, from time to time, adjudge. 

S:#. 2. And that from and after the faid firſt day of 
ay one thouſand ſeven hundred and ſixty-three, although 
no aſſize of bread ſhall be ſet purſuant to the direCtions of 
the ſaid act, the Juſtices of the peace of every county, 
riding, diviſion, city, town, liberty, and place, ſhall 
and may, at any general or quarter ſeſſion of the peace 
which ſhall be held within their reſpeQtive counties, divi- 
ſions, cities, towns, liberties, or juriſdictions, or at any 
petty ſeſſion which ſhall be held by any ſuch Juſtices 
within their reſpeCtive juriſdictions, from time to time, 
aſcertain and appoint (as often as they thall think proper) 
for all or any part of their reſpeCtive juriſdictions, which 
of the ſorts of aſlize or prized loaves ſhall be allowed 
from time to time to be made and ſold within their re- 
ſpeQive juriſdictions z and alſo what other ſorts of bread, 
and of what ſort and ſorts of grain, ſhall be allowed to be 
made and ſold within their reſpective juriſditions, or 
within any part thereof; and every order, which ſhall be 
ſo from time. to time made in or touching the premiſles 
by any ſuch Juſtices, ſhall be entered in a book to be 
. provided and kept for that purpoſe by ſuch Juſtices, and 
which book ſhall and may be inſpeted by the makers of 
bread for ſale, within the reſpeCtive juriſdition of any 
ſuch Juſtices, at all ſeaſonable times in the day time, and 
without paying any fee or reward in reſpeCt thereof; and 
after the making every ſuch order by any ſuch Juſtices, 
the Juſtices wbo ſhall make the ſame ſhall, with all 
convenient ſpeed, cauſe a copy of every ſuch order to be 
affixed or put up in ſome market, or other public town 
within the divifion or part of the county, riding, lber- 
ty, rape, wapentake, city, town, or place, in which 
ſuch order is to be obſerved and take place: or elſe 
_ every ſuch Juſtices, within their reſpeCtive juriſdiQtions, 
ſhall cauſe a copy of every ſuch order to be, with all 
convenient ſpeed after the making thereof reſpeCtively, 
inſerted in ſome public news-paper which ſhall be pub- 
liſhed in the county, riding, diviſion, liberty, rape, 
wapentake, city, town, or place, or ſome part thereof, 
in which ory ſuch order reſpeRtively is to be obſerved 
and take place. NS 
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Sed2. 3. Provided always, that no Juſtices within: 
reſpeCtive juriſdictions, ſhall at any time allow the mak 
ing for ſale, or ſelling, any ſorts of afſize bread made of 
the flour or meal of wheat, other than and beſides 
wheaten and houſhold bread, and loaves of white brezg 
of the price of two pence or under. | 
Sect. 4. And that from and after the faid firſt day vr 
May, one thouſand ſeven hundred and fixty-three, althoy 
the aſſize of bread ſhall not be ſet purſuant to the (14 
aCt, every maker of bread for fale ſhall obſerve ang k 
the ſame, or like proportion between white and wheaen 
bread, and wheaten and houſhold aſſize bread, as t 
weight, as is mentioned or intended, enacted and refer. 
red to in the ſaid aſlize tables; that is to lay, eve 
white loaf of the price of two pence, or under, hall 1. 
ways weigh three parts in four of the weight of the 
\ wheaten loaf of the like price, as near as may be; and 
every wheaten aſlize loaf of bread, of whatſoever price 
the ſame ſhall be, ſhall always weigh three parts in four 
of the weight of every houſhold aflize loaf of bread of 
the like prices as near as may be ; and that every houſhold 
alhize loaf of bread, of whatever price the ſame ſhall he 
ſhall always weigh one third part more than every 
wheaten afſze loaf of the like price as near as may be 
and every perſon, who ſhall make for ſale, ſell, offer, or 
expoſe to or for ſale, or have in his or her cuſtody: for 


ſale, any loaf of white, wheaten, or houſhold bread, in 


which the ſaid proportions or regulations ſhall not be 0b- 
ſerved and kept, as near as may be, ſhall, -on being con- 
victed of any ſuch offence in manner herein after men- 
tioned, forfeit and pay, for every ſuch offence, a ſum not 
exceeding forty ſhillings, as the Juſtice or Juſtices, before 
whom any ſuch offender or offenders ſhall be convifted, 
ſhall, from time to time, adjudge. nh | 

Sect, 5. And that from and after the aid firſt day of 
May, one thouſand ſeven hundred and fixty-three, al- 
though the aſlize of bread ſhall not be ſet purſuant to th: 
ſaid aCt, every peck, half peck, quarter of a peck, and 
half quarter of a peck loaf, made for fale, of the meal 
or flour of wheat, and called wheaten bread, ſhall always 
be ſold in proportion to each other reſpeQively, as to 
price ; and that every peck, half peck, quarter of apeck, 
and half quarter of a peck loaf, made for ſale, of the 
meal or flour of wheat, and called hou/beold bread, ſhall al- 
ways be ſold in proportion to each other, and for one 
fourth leſs in price than the loaf made for ſale with the 
meal or flour of wheat, called wheaten bread, of the fame 
denomination; and every perſon who ſhall in any viſe 
offend in the premiſſes, ſhall for every loaf of either the 
ſaid wheaten or houſhold bread which ſhall be (old by 
him or her, or offered or expoſed to or for ſale, or 
found in his or her cuſtody for ſale, contrary to the true 
intent and meaning of this at, forfeit and pay a ſum 
not exceeding forty ſhillings, nor leſs than ten ſhillings, 
as the Juſtice or Juſtices, before whom any ſuch offender 
or pee ſhall be convicted, ſhall, from time to time 
adjudge, 

Se#t. 6. And that from and after the ſaid firſt diy of 


| May, one thouſand ſeven hundred and fixty-three, although 


the aſlize of bread ſhall not be ſet purſuant to the {aid 
recited at, the ſeveral loaves herein -after mentioned of 
every ſort of bread which ſhall be made for fale, ſhall al- 
ways weigh in averdupois weight as follows ; that 18 
ſay, every peck loaf, ſeventeen pounds ſix ounces; 
every halt peck loaf, eight pounds eleven ounces ; ever} 
quarter of a peck loaf four pounds five ounces, 
one half ounce; and every half quarter of a peck loah 
two pounds two ounces and three quarters of one ounce 
and every perſon who ſhall make for fale, or offer 
expoſe to or for ſale, or have in his or her poſſeſſion for 
ſale, any peck, half peck, quarter of a peck, 0r 
quarter of a peck loaf in any wiſe deficient of the due 
weight the ſame ought to be as aforeſaid, ſhall, on being 
convicted of any ſuch offence in manner herein at 
mentioned, forfeit and pay a ſum not exceeding five ſhil- 
lings, nor leſs than one ſhilling, for every ounce ® 
every loaf of ſuch bread, which ſhall at any tm* 
found wanting, or deficient of or in the due weight | 


| fame ought to be as aforeſaid ; and for every ſuch ſef > 


i 
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4 ſhall be found wanting leſs than one ounce 
__ ;oht the fame ought to be as aforeſaid, a 


bread 
CN —— two ſhillings and fix pence, nor leſs 


e, as any Juſtice or Juſtices, before whom 
— Fa of ws which ſhall not be! of the due 
ctoht the ſame ought to-be as: aforeſaid, ſhall adjudge 3 


{o as all ſuch bread which ſhall be complained of as want- | 


: ime of the due weight the ſame ought to be 
—— town, corporate, borough, liberty, or fran- 
chiſe or the juriſdiftion thereof, or within the weekly 
bills "of mortality, ſhall, from time to time, be brought 
before ſome Juſtice or Juſtices, having juriſdition in the 

«miſſes, and ſhall be weighed before ſuch Juſtice or 
Juſtices, within twenty-four hours after the ſame ſhall 
have been baked, ſold, or expoſed-to or for fale, or found 
in any perſon's cuſtody for fale ; and ſo as all ſuch bread 
which ſhall be complained of as wanting at any time in 
the due weight the ſame ought to be as aforeſaid, in any 
hundred, riding, diviſion, rape, wapentake, or other 
place out of any city, town corporate, borough, liberty, 
or franchiſe, or the juriſdiction thereof, or out. of the 
weekly bills of mortality, ſhall from time to time, be 
brought before ſome Juſtice or Juſtices of ſuch hundred, 
riding, divifiong. liberty, rape, or wapentake, or other 
place, and ſhall be weighed before ſuch Juſtice or Juſtices 
within three days after the ſame ſhall have been baked, 
offered, or expoſed to or for fale, or found in any per- 
ſon's cuſtody for ſale ; unleſs it ſhall be made out to the 
ſatisfaction of any ſuch Juſtice or Juſtices before whom 
any ſuch bread ſhall be brought, by or on the behalf of 
the party or parties againſt whom any ſuch complaint or 
information ſhall be made, that ſuch deficiency 1n 
weight wholly aroſe from ſome unavoidable accident in 
baking or otherwiſe, or was occafioned by or through 
ſome contrivance or confederacy. p 

$4, 7. And that after the faid firſt day of ay, one 
thouſand ſeven hundred and fixty-three, n——_ an 
aſſize of bread ſhall not be ſet purſuant to the ſaid act, 
no perſon ſhall fell, or offer, or expoſe to or for fale, or 
have in his or her cuſtody any bread of an inferior qua- 
lity to wheaten bread, with intent to ſell the ſame at an 
higher price than houſhold bread - ſhall at the ſame time 
ſell for in the place where any bread of ſuch inferior 
quality ſhall be ſold, or offered to or for. ſale, or be 
found for ſale- in any perſon's cuſtody ; upon pain that 
every one who ſhall offend in the premifles, ſhall, for 
every ſuch offence, on being thereof convicted in man- 
ner herein after, mentioned, forfeit and pay not exceed- 
ing the ſum of twenty ſhillings, as the Juſtice or Juſtices 
before whom any ſuch offender or offenders ſhall be con- 
ricted, ſhall, from time to time, adjudge. 

$e, 8. And that from and after the ſaid firſt day of 
May, one thouſand ſeven hundred and fixty-three, although 
the aſſize of bread ſhall not be ſet purſuant to the ſaid 
att, all perſons who ſhall make for ſale, ſell, offer or ex- 
pole to or for ſale, or have in his or her cuſtody for ſale, 
any of the ſaid wheaten or houſhold bread, ſhall, from 


ume to time, cauſe to be imprinted on every reſpeCtive | 


loaf thereof as followeth ; that is' to ſay, on every loaf of 
the ſaid wheaten bread, a large Roman (W), and on 
every loaf of the ſaid houſhold bread, a large Roman 
(H): and if any perſon after the ſaid firſt day of May, 
one thouſand ſeven hundred and fixty-three, ſhall, make 
for ſale, ſell, offer or expoſe to or for ſale, or have in 
bis or her cuſtody for ſale, any loaf of the ſaid wheaten 
or houſhold bread, which ſhall not be marked as hereby 


is direted, ſo as the ſame may, on the view thereof, be 


acertained under what denomination or ſort of bread 
Every ſuch loaf was and ought to be weighed (except as 
to ſuch loaves which ſhall be raſped after the beſpeaking or 
purchaſing thereof, by the particular deſire of the perſon 
who ſhall order the En to be ſo raſped for his or her 
own uſe); he or fhe who ſhall ſo offend in the premiſles, 
and ſhall be thereof convicted in manner herein after 
mentioned, ſhall, for every loaf of ſuch bread not mark- 


ed as hereby is directed which ſhall be found in his or | 


& cuſtody, forfeit and pay a ſum not exceeding forty 
Tk” nor leſs than ten ſhillings, as the Juſtice or 


ces, before. whom any ſuch offender or offenders ſhall 


| 
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be convifted, ſhall from time +0 time adjudge 3. unlets it 
ſhall be made out to the fatisfaftion 'of ſuch Juſtice or 
Juſtices; hy or on the behalf of the party or parties againſt 
whom any ſuch complaint or information ſhall be made, 
that the not marking or not duly marking thereof wholly 
aroſe from ſome unavoidable accident in baking, or others 
wiſe, or was occaſioned by or through ſome contrivance 
or confederacy. | ; Fan 
Sef?. 9, And that from and after the aid firſt day of. 
May, one thouſand ſeven hundred 'and fixty-three, al- 
though the aſlize of bread ſhall hot be ſet purſuant to the 
directions of the ſaid at, overy loaf of every fort of bread 
made of the meal or flour of any other fort of grain than 
wheat, which ſhall be made for ſale, or be fold, carried 
out, offered, or expoſed, in any wiſe, to or for ſale, 
ſhall be marked with ſome ſignificant and diſtin& letter” 
or letters, not more than two thereon reſpeQively, as the 
Juſtices of any county, riding, diviſion, liberty, city, town, 
or place, at any general or quarter ſefſion of the peace 
which ſhall be holden within their reſpeRive counties, 
ridings, diviſions, liberties, cities, towns, or places, within 
their reſpeCtive juriſdiftions, or at any petty ſeſſion which 
ſhall be held by any ſuch Juſtices within their reſpeQive 
Juriſdictions, ſhall from time to time, for their reſpec- 
tive counties, ridings, diviſions, liberties, rapes, wapen- 
takes, ' cities, towns, or places, or any part thereof, or+ 
der or direct ; and every ſuch order ſhall, with | all con- 
venient ſpeed after the making thereof, be entered - in 
ſome book, to be for that purpoſe provided and kept by 
ſuch Juſtices, and whereunto any maker of 'bread for ſale 
reſiding within any ſuch county, diviſion, liberty, rape,: 
wapentake, city, . town, or place, ſhall be at liberty to 
reſort at ſeaſonable times in the day-time, and to peruſe 
every ſuch order without being ſubject or liable to pay 
any fee or reward in reſpeC thereof ; and ſuch Juſtices as 
aforeſaid ſhall, with all convenient ſpeed after the mak- 
ing any ſuch order as aforeſaid, cauſe a copy thereof to be 
xed or put up in ſome market or other public town 
within the diviſion or part of the county, riding, liberty, or 
place, in which ſuch order as aforeſaid is to be obſerved or 
take place, or in ſome public 'place in every city, town, 
or place, where ſuch order is to be obſerved or take place 
or otherwiſe ſuch Juſtices, within their reſpeQive juriſ- 
ditions, ſhall cauſe a copy of every ſuch their reſpeQive 
order, with all convenient ſpeed after the making thereof, 
to be inſerted in ſome public news-paper which ſhall be 
uſually publiſhed in the county, riding, diviſion, liberty, 
rape, wapentake, city, town, or place, or ſome part there= 
of, in which ſuch order as aforeſaid is to be obſerved or 
take place; and if the Juſtices, as aforeſaid, ſhall at any 
time, in any place, negle& or omit to make any. order, 
from time to time, with what letter or letters ſuch bread 
which ſhall be made for fale, of the meal or flour of any 
other ſort of grain than wheat, ſhall be marked, then the 
maker of all ſuch bread for fale ſhall, in every place where 
no ſuch order ſhall be made or be in force, cauſe every 
loaf of ſuch bread he or ſhe ſhall make, or cauſe to be 
made, for fale, or ſhall fell, or offer or expoſe to or for 
ſale, to be reſpeCtively marked with any two diſtinCt ca- 
pital letters as he or ſhe ſhall think fit ; and every perſon 
who, after the faid firſt wy of May, one thouſand feven 
hundred and fixty-three, ſhall make for fale, ſell, offer, 
or expoſe to or ſor ſale, or have in his or her cuſtody, for 
fale, any loaf of any ſuch ſort of bread which ſhall be 
made with the meal or flour of any other ſort of grain 
than wheat, which ſhall not be marked as herein before 
is direQted, ſo as that the ſame -may, on view thereof, be 
aſcertained under what denomination.every ſuch loaf- was 
made (except fuch loaves thereof which ſhall be raſped * 
after the beſpeaking or purchaſing thereof, by the particular 
deſire of the perſon who ſhall order the ſame to be raſped 
for his or her own uſe) ſhall, for every time he, - ſhe, or 
they, ſhall ſo offend, in the premiſſes, and be thereof con- 
victed in manner herein after direCted, forfeit and pay a 
ſum not exceeding forty ſhillings, nor leſs than five ſhil- 
lings, for every loaf of ſuch bread which ſhall not be ſo 
marked as herein before is firſt direted, as the Juſtice or 
Juſtices before whom any ſuch offender ſhall be conyitet. 
ſhall, from time to time, adjudge, - | 
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$e#2. 10. And to the end the good deſign of this ſtatute. 
may be more effeCtually accompliſhed ; be it farther enacted 
by the authority aforeſaid, that from and aſter the ſaid firit 
day of May, one thouſand ſeven hundred and fixty-three, 
it ſhall and may be lawful for any Juſtice or Juſtices with- 
ia the limits of their reſpective juriſdictions, although the 
aſſize of bread ſhall not be there ſet according .to/the ſaid. 
herein before in part recited aCt ; and alſo for any. peace 
officer or officers authorized by warrant under the hand 
and ſeal, or hands and ſeals, of any ſuch Juſtice or Juſ- 
tices (and which warrant any ſuch Juſtice or Juſtices is and 
are her:-by impowered to grant within their reſpective 
Juriſditions) to enter into any houle, ſhop, ſtall, bake- 
houſe, warehouſe, or outhouſe or other place, of or be- 
longing to any baker or ſeller of bread, and to ſearch, 
view, weigh, examine, and try, all or any bread which 
ſhall be there found; and alſo to view, weigh, and try 
all bread made for ſale, which at any time ſhall be offered 
or expoſed to or for ſale, or found in any one's cuſtody 
for ſale, in any wiſe howſoever, within the reſpective 
JuriſdiEtion of any ſuch Juſtice or Juſtices : and if any loaf 
or loaves of bread of any denomination ſhall, on any 
ſearch, view, weighing; trial, or examination thereof, by 
any Juſtice or Juſtices, or on any complaint made to, or 
information given before, any Juſtice or Juſtices, and 
proved by the oath of one or more credible witneſs or 
witneſſes, be found to be deficient in the due weight the 
| ſame ought to be, or not to be marked according to the 
directions and intent of this aCt, or to be deficient in the 
due baking or working thereof, or to be wanting in the 
goodneſs of the ſtuff whereof or wherewith any ſuch loaf 
ſhall have been made, or to have been made with any 
mixture of meal or flour of any other ſort of grain than 
of the grain the fame ſhall import to be made with, or 
to be made with any larger or other proportion of any 
other or different ſort or forts of grain, or the meal or 
| flour thereof, than what ought to be put therein, 'or to be 
made with any mixture or ingredient which by the-ſaid 
in part recited aCt ought not to be put therein ; or to be 
made with any thing as or for or in lieu of flour which 
ſhall not really be the genuine flour the ſame ſhall import 
| to be and ought to be, or that any ſuch bread ſhall be made 
with any leaven not allowed by the faid in part recited 
act to be uſed in making bread; then, and in every or 
any of the ſaid caſes, every Juſtice and Juſtices, peace offi- 
cer and officers as aforeſaid, is and are hereby reſpectively, 
within the limits of their ſeveral juriſdictions, impowered 
| and required by the authority of this act to ſeize every 
loaf of ſuch bread, and to di:poſe thereof to poor perſons, 
as ſuch Juſtice or Juſtices, in his or their diſcretion ſhall, 
from time to time within their reſpeQtive juriſdictions, 
think fit ; unleſs it ſhall be made out to the ſatisfaction of 
any ſuch Juſtice or Juſtices, by or on the behalf of the 
party or parties againſt whom any ſuch complaint or in- 
formation as aforeſaid ſhall be made, that the default found 
or complained of wholly aroſe from ſome unavoidable 
accident, or was occaſioned by or through ſome contri- 
vance or confederacy ; and every maker and cller of bread 
reſpeCtively as aforeſaid, whoſe bread ſhall at any time be 
found before any Juſtice or Juſtices wanting in the good- 
'neſs of the ſtuff, whereof or wherewith the ſame ſhould 
have been made, or to be made with any mixture of meal 
or flour of any other ſort of grain than of the grain the 
ſame ſhall import to be made with, or to be made with 
any larger or other proportion of any other or different 
fort or ſorts of grain, or the meal or flour thereof, than 
what ought to be put therein, or to be made with any 
mixture or ingredient not allowed by the ſaid in part re- 
| Cited a&t to be put therein, or to be made with any thing 
as for or in lieu of flour, which ſhall not really be the 
genuine flour the fame ſhall import to be and ought to be, 
or to be made with any leaven not allowed by the faid 
in part recited aCt to be uſed in making ſuch bread, ſhall, 
for every ſuch offence, on being convicted thereof. in 


manner herein after mentioned, alfo forſeit and pay a fum | 


not exceeding five pounds, nor leſs than twenty ſhillings, 
as the Juſtice or Juſtices, before whom any ſuch offender 
or offenders ſhall be convicted, ſhall from time to time, 
adjudge ; unleſs the default found or complained of ſhall 
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be made.out to the ſatisfaCtion 'of any ſuch Juſtice 


tices, by or on the behalf of the party or parties 
whom ſuch complaint or . information as atoreſai 


or uf. 
againſt 


be made, to. have wholly aroſe from. ſoine or 


accident, or to;/have been occaſioned b 
contrivance or confederacy. 

Sect. 11. And that from and after the ſaid firſt q, 
May, one thouſand ſeven hundred and lixty- 
though the aſſhize of bread ſhall not be ſet accor 
ſaid in part recited aCt, it.any perſor or perſons 
fully obſtruct, binder, refit, _ m note wore vs 
ſearch, view, weighing, trying, or ſeizing of, any w/ 
or loaves of bread,. authorized. by this a& to be made 
tried, he, ſhe, or they, who ſhall ſo offend in the ba 
miſſes, ſhall for. every ſuch . offence, on being nee 
thereof in manner. herein aſter mentioned, forfeit and 
ſuch ſum of money not exceeding forty ſhillings oy 
Teſs than twenty ſhillings, as the Juſtice or Juſtices bikeng 
whom any ſuch offender or offenders ſhall be convicted 
ſhall, trom time to time, adjudge. _/ 

Sect. 12, Provided always, that no perſon, who ſhall 
follow, or be concerned in the buſineſs cf a miller, meal. 
man, Or baker, ſhall be capable of atting, or ſhall be 
allowed to act as a Juſtice of the peace undec this act, or 
in putting in execution any of the powers in or by this a& 
granted ; and if any miller, mealman, or baker, thall Pre- 
ſume ſo to do, he or they ſo offending in the Premiſſeg 
ſhall, for every ſuch offence, forfeit and pay the jum of 
hfly pounds, to any perſon or perſons who will inform 
or. ſue for the ſame; to be. recovered in any of- his Ma- 
jelty's courts of record at J/e/min/ter, by action of dcbt, 
bill, plaint, or information, wherein no cfloign, Wager of 
law, or more than one imparlance ſhall be allowed, or 
by way of ſummary complaint, before the court of {eflion 
in that part of Great Britain called Scotland. 

Sect, 13. Provided always, that if any perfon who ſhall 
carry on or follow the trade of a baker, ſhall at any time 
after the ſaid. firſt day of ay, one thouſand feven hun- 
dred - and. lixty-three, make complaint to any Juſtice or 
Juſtices of the peace within his or their jurifdichon, and 
make appear to him or them by the oath of any credible 
witneſs, that any offence, which any ſuch perſon who 
{hall ſo carry on or follow the ſaid trade of a baker, ſhall 
have been charged with, and. ſhall have incurred and paid 
any penalty under this a&, ſhall have been occaſioned 
by or through the wilful negle& or default of any jour- 
neyman or other ſervant employed by or under any ſuch 
perſon, who ſhall ſo follow or carry on the ſaid trade of 
a baker ; then, and in any ſuch caſe, every ſuch Juſtice 
and Juſtices may, and is and are hereby required to iſſue 
out his or their warrant under his or their re{peCtive hand 
and-ſeal, or-hands and ſeals, for bringing any ſuch jour 
neywan or ſervant before any ſuch Jultice or Juſtices, or 
any Juſtice of the county, city, riding, diviſion, or place, 
where the offender, can be found ; and on any ſuch jours 
neyman or ſervant being thereupon apprehended, and 
brought before any ſuch Juſtice or Juſtices, he or they, 
within their reſpeCive juriſdictions, is and are hereby 
authorized and required. to examine into the matter of 
ſuch complaint z and on proof thereof being made up- 
on oath to the ſatisfaction of any ſuch Juſtice or Juſtices 
who ſhall hear ſuch faid , complaint, ſuch Juſtice: and 
Juſtices: 1s and are hereby dire&ed and authorized, by 
any order under his or their reſpeQive hand or hands, 
to adjudge and order what -reaſonable ſum of money 
{hall be paid by every ſuch journeyman or ſervant to 
his maſter or miſtrels, as or'by way of recompence 
to him or her for the money he or ſhe ſhall have paid, 
by .reaſon of the wilful negle& or default of any fuch 
journeyman or ſervant; and if any ſuch journeyman 
or ſervant ſhall negle& or refuſe on his conviction, 
to make immediate payment of 'the ſum of money which 
any ſuch Juſtice or Juſtices ſhall order to be paid, by reaſon 
of ſuch ſaid wilful negleCt or default, then any ſuch Juſtice 
and Juſtices within their reſpe&tive juriſdictions, is and 
are hereby authorized and required by warrant under his 
band and ſeal, or their hands and ſeals, to caule eve'y 
fuch journeyman. or ſervant to 'be apprehended and com- 


y Or through ſome 


thr te, al. 
ding tothe 


| mitted to the houſe of correQion, or ſome other priſon - | 
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riding, diviſion, city, town, liberty, or 


rw 4 any ſuch journeyman or ſervant ſhall be 


an, ehended, and there to be kept to hard labour, for 
any time not exceeding one calendar month from the 
tine of ſuch commitment, as fuch Juſtice or Juſtices ſhall 
oder, unleſs payment ſhall be made of the money or 
dered to be paid after ſuch commitment, and beſore the 
expiration of the ſaid cajendar month. | 

$4. 14. And for the better and more eaſy recovery of 
the ſeveral penalties and forfeitures to be incurred by dif- 
obedience to this aCt and the powers herein contained, be 
it farther enated by the authority aforeſaid, that it ſhall 
and may be lawful to and for the Juſtices of the peace, 
or any one of them, within their reſpeCtive counties, 
ridings, diviſions, cities, towns corporate, boroughs, li- 
þertics, Or juriſdictions, to hear and determine, na ſum- 
mary way, all offences committed againſt the true intent 
and: meaning of this aCt ; and, for that purpoſe, to ſum- 
mon before them, -or any of them, within their reſpeCtive 
juriſdictions, any party or parties accuſed of being an of- 
fender or offender againſt the true intent and meaning of 
this at ; and in caſe the party accuſed ſhall not appear on 
ſuch ſummons, or offer ſome reaſonable excuſe for his 
detault; then, upon oath of any credible witneſs of any 
offence committed contrary to the true intent and meaning 
of this at, any ſuch Juſtice or Juſtices ſhall iffue his or 
their warrant or warrants for apprehending the offender 
or offenders within the juriſdiction of ſuch Juſtice or 
Juſtices z and upon the appearance of the party or patties 
accuied, or, in caſe he, ſhe, or they ſhall not appear, on 
notice being given to, or left for him, her, or them, at 
his, her, or their uſual place of abode, or if he, ſhe, or 
they cannot be apprehended, on a warrant granted againſt 
him, her, or them, as herein before is direfted ; then, and 
in any ſuch caſe, any ſuch Juſtice or Juſtices is and are 
hereby authorized and required to proceed to make in- 
quiry touching the matters complained of, and to examine 
any witnels or witneſſes who ſhall be offered on either 
fide, on oath as aforeſaid, and which oath every ſuch 
Juſtice and Juſtices is and are hereby authorized, impow- 
ered, and required to adminifter ; and after hearing of 
the parties who ſhall appear, and the witneſſes who ſhall 

be offered on either fide, ſuch Juſtice or Juſtices ſhall con- 
vict or acquit the party or parties accuſed : and if the pe- 
nalty or money forfeited on any ſuch convittion ſhall not 
| be paid within the ſpace of twenty-four hours after any 
ſuch conviction, every ſuch Juſtice or Juſtices ſhall there- 
upon iff.e a warrant or warrants under his hand and ſeal, 
or their hands and ſeals reſpeEtively, directed to any peace 
officer or officers within their reſpeCtive juriſdiftions, and 
thereby require him or them to make fiſtrels of the goods 
or chattles of the offender or offenders within ſuch their 
reſpeQtive juriſdiftions, to ſatisfy ſuch penalty or money 
forfeited, and the coſts of the proſecution and diſtreſs : 
and it any offender ſhall convey away his or her goods 
out of the juriſdiction of any ſuch Juſtice or Juſtices before 
whom he or ſhe was convicted, or ſo much thereof that 
the penalty or money forfeited cannot be levied, then 
ſome Julltice, within whoſe juriſdiEtion the offender ſhall 
have removed his or her goods, ſhall back the warrant 
granted by any Juſtice or Juſtices as aforeſaid, and there- 
upon the peralty forteited ſhall be levied on the offender's 
goods and chattles, by diſtreſs and fale thereof ; and if 
- Vithin five days from the diſtreſs being taken, the penalty 

or money forfeited and coſts as aforeſaid, ſhall not be paid, 
the goods ſeized or taken ſhall be appraiſed and ſold, ren- 
'dring the overplus (if any,) after deduCting the penalty or 
forfeiture, and the coſts and charges of the proſecution, 
Giſtreſs, and fale, to the owner or owners thereof ; which 
charges ſhall be aſcertained by the Juſtice or Juſtices before 
whom any ſuch offender or offenders ſhall! have been fo 
convicted, or by the Juſtice who backed the warrant (if 
©ther of them ſhall continue alive) ; and if not, by ſome 
other Juſtice of the county, riding, diviſion, city, or place 
m which the offender ſhall have been convicted, on appli- 
tation for that purpoſe to be made to any ſuch Juſtice; and 
for want of ſuch diſtreſs, then every ſuch Juſtice, within 
whoſe reſpeCtive juriſdiftion any ſuch offender or offenders 


ſhall refide or be, ſhall on the application of any proſecutor. 
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or profecutors; and provf on oath, made of the conviction: 
and nonpayment of the penalty and charges, by. wartatit 
under his hand and feal, commit every tuch offender of 
offenders to the common gaol or houfe of corre&ion * 
the county, riding, diviſion, city, liberty, or place whete' 
ſuch offender or offenders ſball be found, there to Rent! 
for the ſpace of one calendar month from the time of foch/ 
commitment, unleſs after ſuch commitment payment 
ſhall be made of the penalty or money forfeited, and the 
coſts and charges aſcertained as'aforefaid, before the ex- 
piration of the ſaid one calendar month. "Zh 

$e#7. 15, And that the Juſtice of Juſtices, before whom 
any perſon ſhall be conviged in that part of Great Br itain 
called England, in manner prefcribed by this aQ, ſhall 


cauſe every ſuch reſpeQtive conviCtion to. be drawn up in 
the form or to the effeC following ; that is to fay, 


* 
n 


(To wit) Be 'it remembered, that on this 

in the year of the reign of A. B. 
's convifted before Majeſty's Fufhice of the' peace for 
the ſaid county of ' or for the or for the 
city, liberty, or town of + (as the caſe ſhall happen 
to be) for and do adjudge (him, her, or 
them, as the caſe ſhall be) to pay and forfeit for the ſame, the 
the ſum of | | 

Given under the day and year aforeſaid. 

Sef, 16, And that in caſe any perſon or perſons ſhall 
be convicted of any offence againſt this a, before an 
Juſtice or Juſtices of the peace in that part of Great Britain 
called Scot/ang, every ſuch conviction ſhall. proceed and 
be drawn up in the form commonly uſed and praftiſed 
before ſuch Juſtices of the peace, on conviRions tor other 
offences of the like nature. _ 

Sef. 17. And that no certiorari, letters of advocation, 
or of ſuſpenſion thall be granted to remove any conviQtion, _ 
or other proceedings had thereon in purſuance of this a&t. 

Set, 18. Provided, always, that if any perſon con- 
victed of any offence puniſhable- by this a&, ſhall think 
him, her, or themſelves aggrieved by the judgment of 
any Juſtice or Juſtices, before whom he, ſhe, or they 
ſhall have been convicted, ſuch perſon ſhall have liberty, 
from time'to time, to appeal to the Juſtices at the next 
general or general quarter ſeſſions of the peace, which ſhall 
be held for the county, riding, diviſion, city, liberty, town, 
or place, where ſuch judgment ſhall have been given; 
and that the execution of ' the ſaid judgment ſhall, 
in ſuch caſe, be ſuſpended; the perſon ſo conviCted 
entering into a recognizance, at the time of ſuch con- 
viction, with two ſufficient ſureties, in [double the ſum 
which ſuch perſon ſhall have been adjudged to pay 
or forfeit, upon condition to . proſecute ſuch appeal 
with effe&t, and to be forthcoming to abide the judgment 
and determination of the Juſtices at their ſaid next gene- 
ral or general quarter ſeſſion ; which recognizance the 
Juſtice or Juſtices, before whom ſuch” conviction ſhall be 
had, is and are hereby impowered and required to take; 
and the Juſtices in the ſaid general or general quarter _ 
ſeſſion are hereby authoriſed and required to hear and 
finally determine the matter of every ſuch appeal, and to 
award ſuch coſts as to them ſhall appear juſt and reafon- 
able to be paid by either party ; and if, upon hearing the 
ſaid appeal, the judgment of the Juflice or Juſtices, be- 
fore whom the appellant or appellants ſhall have been con- 
victed, ſhall be affirmed, ſuch appellant or appellants ſhall 
immediately pay down the ſum he, ſhe, or they ſhall have 
beea adjudged to forfeit, together with ſuch coſts as the go 
tices in their ſaid general or general quarter feſſhon ſhall 
award to be paid to the profecutor or informer, for de- 
fraying the expences ſuſtained by reaſon of any ſuch ap» 
peal ; and in. default of the appellant's paying the ſame, 
any Juſtice or Juſtices, having juriſdiftion in the 
place into which. any ſuch appellant or appe'lants ſhall 
eſcape, or where he, ſhe, or they ſhall refide, ſhall and 
may, by warrant under their hands and ſeals, or his 
hand and ſeal, commit every ſuch appellant and appellants 
to the common gaol of the county, riding, diviſion, li- 


berty, city, town, or place, where be, ſhe, or they 
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all be apprehended, there to remain until he, ſhe, or 

ey ſhall pay the penalty, or money forfeited and coſts 
as aforeſaid, or ſhall compound in reſpe& thereof with 
the informer, and pay the compoſition-money agreed 
on to the informer; but if the appellant or appellants 
in any ſuch appeal ſhall make good his, her, or their ap- 

I, and be diſcharged of the ſaid convition, reaſon- 
able coſts ſhall be awarded to the appellant or appellants, 
againſt ſuch informer or informers, who (in caſe of 
ſuch conviftion having been affirmed) would have been 
intitled to the penalty to have been recovered as aforeſaid ; 
and which coſts ſhall and may be recovered by the ap- 

llant or appellants againſt any ſuch informer or in- 
ormers, in like manner as coſts given at any general or 
general quarter ſeſhon of the peace are recoverable. 

Se. 19. Provided always, that if any ſuch conviCtion 
ſhall happen to be made within fix days before any general 
. or general quarter ſeſſion of the peace, which ſhall be held 
| for the county, riding, diviſion, city, town corporate, 
borough, or place, where ſuch conviction ſhall have been 
-made; then the party or parties who ſhall think him, her, 
or themſelves aggrieved by any ſuch conviction, ſhall and 
may, on entering into a recognizance in manner and 
for the purpoſes before direCted, be at liberty to appeal 
either to the then next, or the next fpllowing general or 
general quarter ſeſſion of the peace which ſhall- be held 
for any ſuch county, riding, diviſion, city, town corpo- 
rate, borough, liberty, or place, where any ſuch con- 
viction ſhall have been made, | 

$eft, 20. And that every ation or ſuit which ſhall be 
brought or commenced againſt any Juſtice or Juſtices, or 
any peace officer or officers, in that part of Great Britain 
called Ezgland, for any matter or thing done or commit- 
ted by virtue of or under this aCt, ſhall be commenced 
within ſix calendar months next after the fa&t commit- 
ted, and not afterwards, and ſhall be laid or brought in 
the county, city, or place where the matter in diſpute 
ſhall ariſe, and not elſewhere; and that the ſtatute made 
in the twenty-fourth year of King George the Second, 
[intituled, An af for rendering the Fuſlices of the peace 
more ſafe in the execution of thur office ; and for indemni- 
fying conſtables, and others, afting in obedience to their 
warrants ;] ſo far as the ſaid aCt relates to the rendering 
the Juſtices more ſafe in the execution of their office, 
ſhall extend, and be conſtrued to extend, to the Juſtice or 
Juſtices of the peace acting under the authority, or in 
purſuance of this at ; and that no aCtion or ſuit ſhall be 
had or commenced againſt, nor ſhall any writ be ſued 
out, or copy of any writ be ſerved upon any peace of- 
ficer or officers, for any thing done in the execution of 
this at, .until ſeven days after a notice in writing ſhall 
| Have been given to or left for him or them, at his or 
_ their uſual place of abode, by the attorney for the party 
intending to commence ſuch aCtion ; which notice ſhall 
contain the name and place of abode of the perſon in- 
tending tg bring ſuch aCtion, and alſo of his attorney, 
and likewiſe the cauſe of action or complaint : and any 
peace officer or officers ſhall be at liberty, and may, by 
virtue of this aCt, at any time within ſeven days after 
any ſuch notice ſhall have been given to or left for 
him, tender, or cauſe to be tendered, any ſum or ſums 
of money, as amends for the injury complained of, to 
the party complaining, or to the attorney named in any 
ſuch notice ; and if the ſame is not accepted of, the de- 
fendant or defendants in any ſuch aQtion or ations may 
plead ſuch tender in bar of ſuch aQtion or aCtions, toge- 
ther with the general iſſue, or any other plea, with 
leave of the court in which the a&ion ſhall. be com- 
menced : and if, upon ifſue joined on ſuch tender, the 
jury ſhall find the amends tendered to have been ſufficient, 
they ſhall find a verdict for the defendant or defendants : 
and in every ſuch caſe, or if the plaintiff ſhall become 
nonſuit, or diſcontinue his aCtion ; or if judgment ſhall 
be given for the defendant or defendants upon demurrer ; 
or if any aCtion or ſuit ſhall be brought after the time li- 


mited by this aCt for bringing the ſame, or ſhall be 


brought in_any other county or place than as aforeſaid ; 

then, and m every ſuch caſe, the jury ſhall find a verdict 

for the deferidant or defendants ; and the defendant or 
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defendants ſhall be intitled to his or their; coſts : but if 
the jury ſhall find that no ſuch tender was made, or 

the amends tendered were not. ſuſficient, or ſhall find 

verdict againſt the defendant or defendants, on an ole 
or pleas by him or. them pleaded z then they ſhall _ 
verdict for.the plaintiff, and ſuch damages as they fhat 
think proper z, and the. plaintiff ſhall thereupon recoye 
his or her coſts, againſt every ſuch defendant and defen. 
dants. | < 

Seat. 21. And that if any aQtion or ſuit ſhall be com. 
menced againſt any other perſon or perſons than a Tuktice 
or Juſtices, or peace officer, for any thing done in 
ſuance of this aEt, the defendant or defendants in an 
ſuch aCtion or ſuit may plead the general iflue, and Fa 
this aCt, and the ſpecial matter, in evidence at any trial 
to be had thereupon, and that the ſame was done in pyr- 
ſuance and by the authority of this aft; and if it ſhalt 
appear fo to have been done, or if a verdict ſhall he 
found for the defendant or defendants ; or if the plaintiff 
ſhall be nonſuited, or diſcontinue his aCtion, aſter the 
defendant or defendants ſhall have appeared ; or if judy. 
ment ſhall be given upon a verdict or demurrer againſt 
the plaintiff or plaintiffs, the defendant or defendants in 
every ſuch aQtion ſhall and may recover double coſts, and 
have the Jike remedy for the ſame as any defendant or 
defendants hath or have in other caſes by law for recovery 
of his or their coſts. 

Seft. 22. And that the above limitations and remedies 
for rendering Juſtices of the peace, peace officers, and all 
other perſons, ſafe in the execution of their ſeveral of- 
fices under this aCt, ſhall extend to and be available to 
all ſuch Juſtices of peace, peace officers, and other per- 
ſons, in that part of Great Britain called Scotland; and 
ſhall be pleaded by them, and ſuſtained by the court or 
courts before which they, or any of them, may happen 
-, ſued, according to the forms of the law of Sut- 
and, i 

$27. 23. Provided alſo, that no perſon ſhall be con- 
victed of any offence under this aft, unleſs the proſecu- 
tion in order for ſuch conviction ſhall be commenced 
within three days after the offence committed ; and that 
no perſon, who ſhall be proſecuted to conviRtion for any 
offence done or committed againſt this a&, ſhall be ſub- 
JeCt or liable to be proſecuted for the ſame offence under 
any other law. | 

Sed?. 24. And that all penalties and forfeitures by this 
act inflicted, ſhall, when recovered or paid, go and be 
diſtributed in manner following; that is to fay, one 
moiety thereof; where any offender or offenders ſball be 
convicted either by his, her, or their own confeſſion, 
or by the oath of one or more credible witneſs or wit- 
nefles, ſhall go and be paid to the perſon or perſons who 
ſhall inform againſt and proſecute to conviction any ſuch 
offender or offenders ; and the other moiety thereof, as 
the Juſtice or Juſtices, before whom any offender or of- 
fenders againſt this at ſhall be convicted, ſhall from 
time to time think fit and order, for the better carrying 
into execution the purpoſes of this at, and defraying the 
charges attending the carrying the ſame into execution. 

Se. 25. Provided likewiſe, and it is hereby enated, 
that this aft, or any thing herein contained, ſhall not 
extend, or be conſirued to extend, to prejudice the an- 
cient right or cuſtom of the two Univerlities of Oxferd or 
Cambridge, or either of them, or of their or either 
their clerks of the market, or the praftice within the ſe- | 


Pur. 


| veral juriſdiftions of the ſaid Univerſities, or either of 


them, uſed, to aſcertain and appoint the weight of all 
ſorts of bread to be ſold or expoſed to ſale within their ſe» 
veral juriſdiftions ; but that they, and every of them, 
ſhall and may, feverally and reſpectively, from time to 
time, as there ſhall be occaſion, aſcertain and appoints 
within their ſeveral and reſpeCtive juriſdiaions, the 
weight of all ſorts of bread to be ſold or expoſed to ſale 
by any baker or other perſons whatſoever, within the Ii- 
mits of their ſeveral juriſditions ; and ſhall and may pu* 
niſh the breach thereof as fully and freely, in all reſpe&s, 
as they uſed to do, and as if this a&t had never been 
made; any thing herein contained to the contrary thereo 
in any wiſe notwithſtanding. | "4 
| | tats 
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\ 14 Geo. 3. <. 62. intituled, 4n a for the better 
i aa ons and making of bread. Foe accord- 
ing to the ancient order and cuſtom of the realm, there hath 
been, from time immemorial, a flandayd wheaten bread, made 
of flour, being, the whole produce of the wheat whereof it was 
"ade : and whereas by an at paſſed in the thirty firſt year of 
the reign of George. the Second, Mtituled, An 
due making of bread, -and to regulate the price and aſlize 
thereof, and to puniſh perſons who ſhall adulterate meal, 
flour, or bread ; and by an at? paſſed in the third year of 
the reign of his preſent Majeſty, for TRE and amending 
the ſard recited att, two ſorts of bread, made of wheat only, 
are allowed to be made for ſale; (that 1s to /2 þ © wheaten and 
houſehold ; whereby the flour, being the whole produce of the 
wheat, is ſo divided in the making of bread for ſale, as that 
this flandard wheaten bread, made according to the ancient 
order and _—= of the realm, could be no longer made for 
fate: and whereas houſehold bread, fuch as is intended by the 
ſaid aft of George the Second to be made for ſale, ts not ge- 
nerally made for ſale, whereby, and for want of the feid 

andard wheaten bread being continued, many inconveniencres 
havs ariſen; and many of the inferior claſſes of the people more 
eſpecially, have been under a neceſſity of buying bread at a 
higher price than they could afford, to their great hurt and 
detriment : for remedy thereof, from and after the 29th 
day of September, 1773, a bread made of wheat as fol- 
loweth ; that is to ſay, of the flour of wheat, which flour, 
without any mixture or diviſion, ſhall be the whole pro- 


duce of the grain, the bran or hull thereof only excepted, | 


and which ſhall weigh three-fourth parts of the weight of 
the wheat whereof it ſhall be made, may be, at all times, 


and is hereby allowed to be made, baked, expoſed to or 


for ſale, and fold, and ſhall be called and underſtood to 
be a ſtandard wheaten bread. RULING 

$:8. 2. Provided, that the makers of the ſaid bread for 
ſale do and ſhall mark every loaf thereof with the capital 


letters $. /7/, and that the makers and ſellers of the ſame. 


for the | of 
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do take and fell the ſame, although no aſſize of bread b8 ; 


ſet of the weight, 'ahd in the proportions following ; :that 
is to ſay, that'every ſtandard wheaten+peck loaf ſhall al= 
ways weigh ſeventeen; /pqunds fix ounces avoirdupois; 


every halt-peck loaf eight pounds' eleveh ounces, -an& 


every quartera loaf four, pounds five,ounces and. one half 
AN ounce. avoirdupois ; and that eyery peck loaf, half: 
peck loaf, and quartern loaf ſhall. always be ſold, as to 
price, in proportion to each other reſpeCtively ; atd that 
where wheaten and houſehold bread, made as the law 
now direQs; ſhall be ſold at the ſame time, together with 
this ſtandard wheaten bread, they be ſold. Mpeſpett of; 
and in proportion to each other, as followeth; that is to 
fay, that the ſame weight of wheaten bread as coſts eight, 
pence, the ſame weight- of this ſtandard wheaten bread 
ſhall coſt ſeven pence, and the fame weight of howſchold 
bread ſhall coſt fix petice, or ſeven ſtandard wheaten af- 
ſized loaves ſhall weigh equal to eight wheaten aſfized 
loaves, ot to fix houſehold aſflized loaves of the ſame 
price, as near as hay be. ACT 3g So ea 

$227. 3- Provided alſo, that the ſaid ſtandard wheateti 
bread be not, nor ſhall be made into, or expoſed to or for 
ſale, or fold as prized loaves, at one and the ſame time; 
together with aſſized loaves of the fame ſtandard wheaten 
bread. Jon. Ne : 

Sef7: 4. All and every magiſtrate, magiſtrates, or others, 
who is and are, by the laws now in being, authoriſed and 
i j$v gr to ſet the aſſize and fix the price of bread, is; 
and are hereby authorized and required, 'whenever and 
wherever he or they ſhall think proper, to ſet the aſſize, 
or to fix the price of bread, in like manner, and at the 
ſame time to ſet the aſſize on, or fix the price of, the 
ſtandard wheaten bread aforeſaid, the baker's allowance 
for baking being included according to the rates and pro- 
portions ſeverally and reſpeRiyely ſet down in the. follow- 
ing table. | 


. 
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+ - And all makers of . bread for ſale, and all 
5, after the ſaid twenty-ninth day. of 
, Cor one thouſand ſeven hundred and ſeventy-three, 
ny 1nd bake, for ſale, and ſhall ſel}, or expoſe to or 
o le the ſaid Rtandard, wheaten bread, ſhall make, 
= and expoſe to or for ſale the ſaid bread as direCted 
; 


by this a& ; and all ſuch makers of the ſaid bread for fale, | 


ſelling, or. expoſing to or for ſale; the ſaid 

a6 Lager be liable to he or the like pains, penal- 
= forſeitures, and puniſhments, in all reſpe&s what- 
ok for any miſdemeanour or neglect in the making, 

ackiogs ſelling» or expoſing to or for ſale, the faid 
ſtandard wheaten bread, as they are liable to by the laws 
@n in being, for any miſdemeanour or neglect, in re- 
reſpett to making, marking, ſelling, or expoſing to or 
for ſale, wheaten Or houſehold bread. & as 

8-2, 6. Provided always, that if any information ſhall 
be laid againſt any baker for making, marking, baking, 
or expoling to or for ſale, any bread, qurperong to be the 
Gandard wheaten bread aforeſaid, made of flour, not 
being the whole produce of the wheat, the bran or hull 
thereof only excepted, and weighing three-fourth parts 
of the weight of the wheat whereof it was made, and 
ſach baker ſhall prove that he bought the ſaid flour, 
whereof his bread, was made, as and fot ſuch, flour, as 
aforeſaid, of the miller or mealman, naming his name 
and place of abode ; then, and in ſuch caſe, the baker 
ſhall ſtand clear and acquitted, and the miller or mealman 
ſo offending, and being legally convicted thereof, ſhall 
forfeit and pay the penalties enacted and directed to be 
paid, in the caſe of adulterating corn, meal, or flour, by 
zn at, paſſed 4n the thirty-firſt year of the reign of King 
George the Second, intituled, An aCQt for the due making 
of bread, and to regulate the price and affize thereof ; and 
to puniſh perſons who ſhall adulterate meal, flour, or 
bread. : FA 

$e2. 7. And when and where any magiſtrate, magiſ- 
rates, or others, authorized as aforeſaid, (hall have ſet an 
afſize on or fixed the price of the ſaid Randard wheaten 
bread, as direQted by this aCt, all and every ſuch perſon 
or perſons ſo authorized, are hereby authorized and im- 
powered to omit, if they they think proper, the ſetting 
an aſſize .upon, or fixing the price of any other fort of 
bread. 

$2. $. And that the Juſtices of the peace of every 
county, riding, diviſion, city, town, liberty, and place, 
at any general or quarter ſeſſions of the peace which ſhall 
be held within their reſpeQive counties, riding, diviſion, 
cities, towns, liberties, or juriſd:&tions, may, if they 
ſhall think proper, prohibit, and they are hereby autho- 
riſed and impowered to prohibit, for three months, un- 
leſs they ſhall ſee cauſe ſooner to revoke the order for 
ſuch prohibition, which they are hereby impowered to do 
at any adjourned quarter ſeffions, or any ſpecial ſeſſions 
Vithin their reſpeCtive juriſdictions, or within any part 
thereof, the makers of bread for ſale from making for ſale, 
baking, ſelling, or expoſing to or for fale, any other one 
or more forts of bread, being, or purporting to be, of a 
_ quality, and fold at a higher price than the ſtand- 
'ard wheaten bread aforeſaid : provided, that -no ſuch or- 
der for ſuch prohibition do take place, or be in forge, un- 
til one calendar month at leaſt after the date of the mak- 


ing thereof; and FaT order, which ſhall be ſo from time 


_ totime made, in or Wuching the premiſſes, by any ſuch 

Juſtices, ſhall be entered in a book, to be provided and 
kept for that purpoſe by ſuch Juſtices, and which book 
ſhall and'may be inſpeCted by the makers of bread for 


: 


, 


ſale within the reſpeCtive juriſdiction of any ſuch Juſtices, 


a all ſcaſonable times, in the day time, and without pay- 
ing any fee or reward in reſpect thereof: and after the 
making every ſuch order by .any ſuch Juſtices, the Juſ- 
uces who ſhall make the ſame, hall, with all convenient 
peed, cauſe a copy of every ſuch order to be affixed or 
Put up in ſome market, or other public town, within 
the diviſion or part of the county, riding, liberty, rape, 
Wapentake, city, town, or place, in which ſuch.order is 
to be obſerved, and take place, or elſe ſuch Juſtices, with- 
n their reſpeCtive juriſdiftions, ſhall cauſe a copy of 


erery ſuch order to be, with all convenient ſpeed, aftcr 
Vor. I. N? » W1 con us peed, 


TT 
Ls 
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B R E 
the making thereof reſpeQively, inſerted in' ſome publi 
news-paper, which ſhall be publiſhed in the county, rid» 
ing, diviſion, rape, wapentake, city, town, or place, of 
ſome part thereof, in which every ſuch order reſpeQively 
is to be obſerved, and take place. | | 

Se. 9. Provided, that within the city of London, and 
the liberties thereof, the company of bakers of the ſaid 
city, and in any other city, county, diviſion, diſtrict, 
town, or place, any baker or maker of bread for fale, 
bakers or makers of bread for ſale, may, within the re- 
ſpeQtive juriſdiftion to which he or they do belong, or 
wherein he or they do exerciſe their trade or myſtery, 
bave an opportunity of offeting to ſuch Juſtices, as afore- 
ſaid, all ſuch objedtions as ſuch company of bakers, or 
ſuch bakers or makers of bread for fale, may have and 
think fit to offer againſt ſuch prohibition as aforefaid, at 
the time when ſh Juſtices, -as aforeſaid, ſhall have un- 
-_ conſideration the ordering ſuch prohibition as afore- 
aid. 

Se. 10, Provided alſo, That nothing herein contained 
ſhall extend, or be conſtrued to extend, to prevent the 
magiſtrates and others, who, by the laws now in being, 
are authorized to ſet an afſize on bread, from allowing 
at all times, and even during the fame time of ſuch pro- 
hibition as aforeſaid, if they ſhall think fit, any white 
loaves or wheaten loaves of the price of one penny, or 
two-pence, to be made and ſold, fo that the faid loaves be 
made, marked, baked, expoſed to and for ſale, and ſold 
according to the regulations of the table of afſize and price 
of bread, contained in, and enacted by, an a&t, paſſed in 
the thicty-firſt year of the reign of his late Majeſty George 
the Szcghd, intituled, An ad? for the due making of bread; 
and to regulate the price and afſize thereof, and to puniſh 
per ſors who ſhall adulterate meal, flour, or bread. 

Sef. 11. And whereas there may be many places in ' 
this kingdom, where the inferior claſſes of the people are 
vſed to and may be deſirous of being ſupplied with bread 
made .of wheat, of a coarſe and cheaper ſort than the 
{ſtandard wheaten bread aforeſaid ; be it hereby farther 
enacted by the authority aforeſaid, that it ſhall and may 
be lawful for any baker or maker of bread for fale, to 
make, bake, expoſe to ſale, and ſell, ſuch inferior and 
coarſer bread, provided he or ſhe ſells ſuch bread at a 
price under that of the houſehold bread, as direed to be 
made and ſold by an a paſſed in the thiry-firſt year of 
the reign of George the Second, intituled, fn af for 
the due making of bread, and to regulate the price and aj/ize 
thereof, and to puniſh perſons who ſhall adulterate meal, flour, 
or bread, although nothing in this a&t contained doth ex- 
tend, or ſhall be conſtrued to extend, to the ſetting any - 
aſſize thereon. = 

12. And when and where any baker or maker of bread 
for ſale ſhall ſell, or expoſe to fale, any ſuch inferior or 
coarſer bread by weights and prices whereat the houſehold 
bread aforeſaid is at that time-aſſized, or priced, or ſold, 
he ſhall, for every fuch offence, being duly conviRed, be 
liable to the ſame, or like pains, penalties, forfeitures, 
and puniſhments, | as bakers and makers of bread for 
ſale are now by law liable to for any the like miſdemean- 
our or n?gleCt in. making, ſelling, or expoling to or for 
ſale, any other fort of bread allowed by law to be made 
or expoſed to or for ſale, and fold. 

Sea. 13. And all and every magiſtrate, magiſtrates, 
and others, as aforeſaid, following the direftions hercin 
before and herein aſter given, ſhall have, and they are 
hereby declared to have, all the ſame powers and autho- 
rity to apply them, to all intents and purpoſes whatſo- 
ever, relative to affizing, pricing, and regulating, the 
making, ſelling, or expoſing to or tor ſale, the ſaid ſtand- 
ard wheaten bread, and puniſhing the makers, ſellers, 
and expoſers thercof to er- for fale, for any the like.miſ- 
demeanour or neglect, in the making, marking, ſelling, 
or expoling the ſame to or for fale, as they haye by any 
law now in being, relative to aſhzing, pricing, making 
for ſale, ſelling, or expoſing to or for ſale, any bread 
whatſoever, and in as full and ample a manner as if the 
ſaid powers were ;ecited and enacted therein. 

Sef?, 14. And all magiſtrates, and all other perſons 
whatſoever, ſhall be o Ha to, and have all the privi- 
| 5 


leges, 
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keges, protections, and indemnifications, in all teſpeCts 
whatſoever, for what they ſhall lawfully do in putting 
this aQt in execution, as they are intitled to, and have 
by the laws now in being relative to the making ol 
bread, and ſelling, or expoſing the ſame to or for ſale, 
for putting the ſaid laws in execution, 

$e#. 15. Provided always, that this aft, or any thing 
herein contained, ſhall not extend to prejudice any right 
or cuſtom of the city of Londen, or the praCtice there 
uſed, or any right or cuſtom of any lord or lords of any 
leet, to fet, enquire, and puniſh the breach of aſſize of 


bread within their reſpeCtive leets. or views of frank ]' 


pledge, or the right of any clerk or clerks of the market, 
in any place. 
$2. 15. Provided farther, that neither this aCt, nor 
any thing herein contained, ſhall extend, or be conſtrued 
to extend, to prejudice the ancient right or cuſtom of the 
dean of the collegiate church of Saint Peter, W:/lmin- 
flier, or the high ſteward of the city of /Ye/lmin/ter, and 
the liberties thereof, or his deputy, or any of them, to 
ſet, aſcertain, and appoint the aſlize and weight of all 
ſorts of bread, to be ſold, or expoſed to fale, within the 
ſaid city of //e/tmin/ter, and the liberties thereof; but 
they, and every of them, ſhall and may ſeverally and re- 
ſpeQively, from time to time, as there ſhall be occaſion, 
ſet, aſcertain, and appoint, within the ſaid city of J/f- 
minſler, and the liberties thereof ; but they, and every of 
them ſhall and may feverally and reſpectively, from time to 
time, as there ſhall be occafion, ſet, aſcertain and appoint, 
within the ſaid city of Z//tmin/ter, and the liberties thereof, 
according tothe true intent and meaning of this/aCt, the aſſize 
and weight of all ſorts of bread, which thall be made, ſold, or 
expoſed to ſale, by any perſon or perſons within the limits of 
the ſaid city of /e/tmin/ter, and the liberties thereof ; and 
ſhall and may enquire, and puniſh, the breach of every 
ſuch aſlize and weight of bread as fully and freely, in all 
reſpects, as they, or any of them, have heretofore been 
accuſtomed to do,-and as if this a&t had never been 
made ; any thing herein contained to the contrary hereof 
notwithſtanding. | 
Seet. 17. Provided likewiſe, that neither this aft, nor 
any thing herein contained, ſhall extend, or be conſtrued 
to. extend, to prejudice the ancient right or cuſtom of 
the two univerſities of Oxford and Cambridge, or either 
of them, or of their or either of their clerks of the 
market, or the praCtice within the ſeveral juriſdiftions of 
the ſaid univerſities, or either of them, uſed to ſet, aſ- 
certain, and appoint the aſſize and weight of all ſorts of 
bread to be fold, or expoſed to ſale, within their ſevera] 
Juriſdictions; but that they, and every of them, ſhall 
and may ſeverally and reſpeEtively, from time. to time, as 
there ſhall be occaſion, ſet, aſcertain, and appoint, with- 
in their ſeveral and reſpeQive juriſdiQtions, the afſize and 
weight of all forts of bread to be fold, or expoſed to fale, 
by any baker, or other perſon whatſoever, within the 1i- 
mits of their ſeveral juriſdifions, according to the true 
intent and meaning of this a&t ; and ſhall and may en- 
quire and puniſh the breach thereof as fully and freely, 
in all reſpeQts, as they uſed to do, and as if this a&t had 
never been made; any thing herein contained to the con- 
Lary thereof notwithitanding. _ | 
$24. 18. And all the laws now in being, for the due 
making of bread, or to regulate the price and aſſize there- 
of, or to puniſh perſons who ſhall adulterate meal, flour, 
or bread, do and ſhall ſtand and remain in full force, in 
the whcle, and every part thereof, not altered by this pre- 
ſent act, 

$24. 19. And whereas diubts have ariſen, whether by the 
ſaid ai, paſſed in the thirty- firſt year of the reign of his late 


Maj fly King George the Second, where the chief magiſtracy| 


of any beraugh or corporation lies and 1s veſted in two bailiffs, 
one of the ſaid bailiffs, in the abſence of the other, 1s, by the 
ſaid aft authoriſed and impowered to ſet an afſize on bread ; 
be it enaCted by the authority aforeſaid, that in ſuch bo- 
roughs and corporations, one of the ſaid bailiffs, in the 
abſence of the other, ſhall be authoriſed and impowered 
to ſet an aſlize on bread, under the ſaid act, or this a, 
and to do all other matters and things therein and hereby 
directed for ſetting the ſame, 


Bread of treet or trite, (panis triticiy Is one & thoſe 


_— of Þ 0 a —— in the ſtatute 
read and ale, 1 en. 3 flat. 1. wher 
waſtel bread, Ah bread, * Cu of era} wig a 
anſwer to three ſorts now in uſe with us, calleq 1.1 
wheaten, and houſhold bread. Heretofore in ele 
houſes they diſtinguiſhed bread by theſe ſevera! M/s 
panis armigerorum, rp convmntualts, paini, Pegs) 
panis famulorum. See Corket, —0 

Breakers of leagues and truces, See 
and Truce-breakers. 

Breaking priſon. See Priſon. 

Brecca, (from the Fr. breche) A breach or dee, 
any other want of repair. In ſome ancient deeqs Fg 
have been covenants for repairing,—— ure; ts bn 


portas & foſſatas caſielli, ſine dat—de brecc , 
Woolwich & Greenwich ſupervidend. Pat. 16 "Fog inter 


of 7 X ; 


Dafe conduc 


_ Brede, Signifieth broad. Bra#on uſeth this > 
lib. 3. traft. 2, cap. 15. Nu. 7. proverbially, thus, 


large and too brede; that is too long and-299 broad, 

vrede is alſo a Saxon word, and ſignifies deceit, 9,4; 
monium eft & cognitia quod ibi brede fit. Leze; Cami 
par, 2. cap. 22. ? 

Bredguina, What we now call bridegroom, 

Eredewite, Sax. bread, and wite, a fine or penalty: 
ſo that bredewite ſeems to have been the impoſition of bres 
or amerciaments for defaults in the ailize of bread. Ty 
be exempt from that penalty, was a ſpecial privilege 
rome to the tenants of the honour of HFallinrfod, þ 

ing Henry 2. Ut quieti fint de hidagia & blodewite 62 
bredewite. Paroch. Antiq. þ. 114. | 

Brehon. In ſreland the judges and lawyers were an« 
ciently ſtyled 5ehons ; and thereupon the bb law was 
called brehon law. 4 Inſt. 358, ; 

ureiſna, Wether ſheep Concedo Deo & mincchi; P 
breiſnas /ngulis annis. Monaſt. tom. 1. cap, 406, 

Bremenium, Brampton in Northumberland. 

Brementuracum, Srumpton in Cumberland, 

Brenagium, The payment in bran, which the tenant 
was to make to feed the lord's hounds, | 

Brentwood, See Ce/aromagus. 

Bretopſe, or Bretdis,— 8cant—guod ego Henticus 
de Penebrugge ded: omnibus lileris burger/ibus meis burgi 
mei de Penebrugge omnes libertates & . liberas conſuetuding 
ſecundum legem de Bretoyſe nundinis & ferii: oppertin, 
ſecundum tenorem charte domini Henrici regis quam habit. 
Habendum, &c. ſine dat. Secundum legem de Bretoyſe, muſt 
certainly ſignify legem Marchiarum; or, the law of the 
Britons or Welfhmen: for Penebrugge (now Pembridge) 
is a town in Herzfordfhire bordering vpon Wales. 

PFrettenhany” See Cambretonium. 

Breve, Sg called from the brevity of it, is any writ 
direQted either to the Chancellor, Judges, Sheriff, or 
other officers, whole variety and forms you may {ce in the 
Regiſter per totum. The word is uſed in the civil law 
according to ſeveral ſenſes, See Skene de verb. ſignif. vb. 
Breve, And Braden, |. 5. tratt. 5. cap, 17, Hun. 2: 
Breve guia Breviter & paucts verbis zntenticnem froferent 
exponit, Se, Any writ or precept from the King was 
called Breve, which we till retain in the name of Br!) 
the King's letters patent to- poor ſufferers, ſor collection. | 
See I/71t. | CS 

Breve perquirere, To purchaſe, a writ or licence of 


trial in the King's court, by the plaintill, qui breve 


perquifivit, Hence the preſent uſage of paying ſix ſtil 
lings and eight-pence, where the debt is 100/. and 19 0p- 
wards, in ſuits of money due upon bond. 

Sreve de Kedto, A writ of | right, or licence for 2 
perſon <jeQted, to-ſue for the pollcſſion of an etlate de- 
tained from him. 7 | 

revibus et Kotulis liberandis, Is a writ or mandat 
to a ſheriff, to deliver unto the-new ſheriff, cholen N 
his room, the county, with the appurjenances, und cul 
rotulis, brevibus; and other things belonging t0 that ot- 
fice. Reg. Orig. fel. 295. a. 

Brewrrs, Are to put their drink in ve 
a cooper, or forfeit 3s. 4d. a barrel; an 


fz1s marked by 
H not ſelling 't 


at reaſonable rates, appointed by Juſtices of peace, incur 
a forfeiture of 6s. for every barre}, Kilderkin 35. 44+ o | 


9 Fat 23 


at the exciſe 


or ale, of oy i. 


any one who has to do before him any way, for doing his 
office, 


pay for them ; nor can any thing be a greater diſcourage- 
ment to induſtry and virtue than to ſee thoſe places of 
truſt and honour, which ought to be the rewards of thoſe 
who by their induſtry and diligence have qualified them- 
ſelves for them, conferred on ſuch who have no other 


recommendation but that of being the higheſt bidders ; | - 


neither can any thing be a greater temptation to officers 
to abuſe their power by Ay and extortion, and other 
aQts of injuſtice, than the conſideration of the great ex- 
pence they were at in gaining their places, and the ne-- 
ceſſity of ſometimes ſtraining a point to make their bar- 
gain anſwer their expeQations : for which reaſons, among 


many others, it is expreſly enacted by 12 Rich. 2, 2.| 


* That the Chancellor, T reaſarer, Bacyer of the Privy 
veal, Steward of the King's Houſe, the King's Chamber- 
lan, Clerk of the Rolls, the Juſtices of the one Bench 
and of the other, Barons of the Exchequer, and all others, 
that ſhall be called to ordain, name, or make Juſtices of 
peace, Sheriffs, Eſcheators, Cuſtomers, Comprollers, or 
any other officer or miniſter of the King, ſhall be firmly 
ſworn, that they ſhall not ordain, name, or make any 
of the above mentioned officers, for any gift or brocage,. 
favour or affeCtion, nor that none which ſueth by him- 
ſe]f, or by others, privily, or openly, to be in any man- 
ner of office, ſhall be put in the ſame office, or in any 
other, but that they make all ſuch officers and miniſters 
of the beſt and moſt lawful men, and ſufficient to their 
eſtimation and knowledge.” Alſo it is farther enacted 
by 4 H. 4. 5. © "That no Sheriff ſhall let his bailiwick 
to farm to any man, for the time that he occupieth ſuch 
office, &c,” Alſo it is enacted by 5 & 6 £4. 6. 16. 
* That if any perſon ſhall bargain or ſell, or take any 
reward, or promiſe of any reward, for any office, or the 
deputation of any office, any way concerning the King's 
7evenue, or the keeping of his caſtles, or the adminiſtra- 
Uon or execution of juſtice, (unleſs it be ſuch an office 
as had been uſually granted betore the making of the ſaid 
by the Juſtices of the King's Bench, or Common 
leas, or by the Juſtices of aſſize,) that then every ſuch per- 
on ſo bargaining or ſelling, or taking ſuch reward, or pro- 
mile, &:, ſhall not only forfeit his right to ſuch office, 
or to the nomination thereof, but alſo every perſon who 
ſhall give any ſuch reward or promiſe, &c. ſhall be ad- 
Judged a diſabled perſon in law, to have or enjoy. ſuch 
office, 6c,” - 
nthe conſtruQtion of this ſtatute of 5& 6 Ed. 6. the 
t010wing points have been reſolved LETS | 
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That the offices of Chancellor, Regiſter, and Commil- © 
fary in ecclebaſtical courts, are within the meaning of 
the ſtatute, inaſmuch as thoſe courts do not only deter- 
mine matters which are brought before them, merely pro 
falute anime, but alſo have the decifion of diſputes con- 
cerning the lawfulneſs of matrimony and legitimation of 
children, which touch the inheritance of the ſubje&, and 


alſo hold plea of legacies and tithes, &c, in which re- 


_ they are courts of juſtice. Cre, Fac. 269, 3 Inſt; 
4 Gs | | 


That one who makes a contraCt for any office contrary 


| to the purport of the faid ſtatute, is ſo far diſabled to 


hold the ſame, that he carinot at any time, during his life, 
be reſtored to a capacity of holding it by any grant or 
diſpenſation whatſoever. Hob. 75. Co. Lit. 234. Cr. 
Car. 361. Cre, Fac. 386. - 

As to the puriſhmerit of bribery, it is ſaid, that at 
common law, bribery in a judge, in relation to a cauſe 
depending before*/him, was looked upon as an offence of 
ſo heinous a nature, that it was ſometimes puniſhed as 
high treaſon, before the 25 Eg. 3. 3 Inft. 148. And 
at this day it is certainly a very hich offence, and puniſh- 
able, not only with the forfeiture of the offender's of- _ 
fice of juſtice, but alſo with fine and impriſonment, &c. 

1 Leon, 295, Cro. Fa. 65. | 

Alfo all the other above mentioned kinds of bribery, 
taken in a Jarge ſenſe, ſeem to be puniſhable with fine 
and impriſonment, &c. And in the time of King Fames 
the firſt, the Earl of M7. Lord High "Treaſurer of Eng- 
land, being impeached by the Commons for refuling to 
hear petitions referred to him by the King, till he had re- 
ceived great bribes, and for other ſuch like miſdemea- 
nors, was, by ſentence of the Lords, deprived of all his 
offices, and diſabled to have any for the future, or to fit 
in the parliament, and was fined fifty thouſand pounds, 
and impriſonment during the King's pleaſure, 3 Inf, 
148. 1 Hawk. 170. See title Patltament. 

Bribors, (derived from the French Bribeur) Seemeth, 
in a legal ſignification, to be one that pilfereth other men's 
goods, as cloaths out of a window, or the like. Anno 28 
Ed. 2. lat. I. cap. 1. | 

Bricheminus, {dem quod Chimine, Anglice a way. In 
piſcariis & mariſcis in Bricheminis & ſemitis. Du Freſne. 

Bricks, Are to be made between the firſt day of March 
and the 29th of September, and ſhall be burnt either in 
kilns, or diſtin& clamps, &c, Alfo place-bricks, whet 
burnt, muſt not be leſs than nine inches long, two inches 
and a half thick, and four arid a quarter wide, on pain of 
forfeiting twenty ſhillings a thouſand, &c. Searchers of 
bricks and tiles ſhajl be appointed by Juſtices of peace in 
their quarter ſeſſions, who are to make preſentments, and 
may be fined 10/7. for defaults. Combinations to ad- 
vance the price of bric#s, ingrofling them, &c, incurs a 
penalty of 20/7. arid mixing mould, foil, or mud, with 
brick earth, is liable to penalties. Stat. 12 Geo. I. cap. 
35. . 2 Geo. 2. cap. 15, But bricks may be made 
of brick-earth and ſea-coal aſhes ſifted, not exceeding a 
certain quantity; and cinders or breeze may be uſed with 
coal in the burning of bricks; and ſtock-bricks and place- 
bricks may be burnt in the ſame clamp, being ſet in 
diſtinCEt parcels, &c. by 3 Geo, 2. cap. 22, What quan= 
tity of bricks may be+carried in one load in London, 
6 Geo. I. c. 6. Bricks and tiles may be carried as ballaſt, 
6 Geo. 1.c. 29. /ef, 20. See Tiles, | 

Bridges. Yublic bridges, which are of general con- 
veniency, are of common right to be repaired by the whote 
inhabitants of that county in which they lie. Hales P. C, 
143+ 13 Co. 33. Cro. Car. 365, | 

But a corporation aggregate, either in reſpeCt of a ſpe- 
cial tenure of certain lands, or in reſpeCt of a ſpecial pre- 
ſcription ; alſo any other perſon, by reaſon of ſuch a 
ſpecial tenure, may be compelled to repair them. #Halc's 
þ. C. 143. Dalt. c. 14. w 

Any particular inhabitant or inhabitants of a county, 
or tenant or tenants of land, chargeable with the” repairs 
of a common bridge, may be made defendants to an in- 
ditment for not repairing it, and be liable to pay the 
whole fine aſſeſſed by the court, for the default of ſach 


PE and ſhall be put to their remedy :t law, fora 
| , \ Con-+ 
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contribution from thoſe who are bound to bear a propor- 
tionable ſhare in the charge ; for caſes of this nature re- 
quire the utmoſt expedition: and bridges being of abſolute 
neceſſity, are not to lie unrepaired till law ſuits are deter- 
_ 1 Jones 173. Pop. 192. 6 Med. 307. Salk. 
_T; a manor, held by the ſervice or tenure of repairing a 
common bridge, comes by the alienation of the lord in- 
ts the hands of ſeveral perſons, every alienee being te- 
want of any parcel, cither of the demeſne or ſervices, ſhall 
be liable to the whole charge, and put to their remedy for | 
® contribution from the reſt; and though the Jord, on 
ſuch alienation, agreed that the purchaſers ſhould be ex- 
empt from the charges, yet jhowever binding ſuch agree- 
ment might be among themſelves, it ſhall not work a 
general injury, by making the remedy the public had 
more difficult than it was before. 1 Saſk. 358. 

So if a manor, ſubjeCt to ſuch charge, comes into: the 
hands of the crown, yet the duty upon it continues ; and 
any perſon claiming afterwards under the crown, the 
whole manor, or any part thereof, ſhall bs liable to an 
-— Ga information, for want of due repairs, 1 Salk. 
Tf part of a bridge lie within a ffanchiſe, thoſe of the 
franchiſe may be charged with the repairs for ſo much; 
alſo by a ſpecial tenure, a man may be charged with the 
repairs of one part of a bridge, and the inhabi:ants of a 
county 4 to repair the reſt. Hawk. P. C. 221, Raym. 

84z 395: . 
$ It Rath been reſolved, that it is not ſufficient for the 
defendant to an indictment for not repairing a bridge, to 
excuſe themſelves by ſhewing that they are not bound 
either to repair the whole, or any part of the bridge, 
without ſhewing what other perſon is bound to repair the 
ſame; and it is ſaid, that in ſuch caſe the whole charge 
ſhall be laid upon ſuch defendants, by reafon of their ill 

lea, 1 Hawk. P. C. 221. Pop. 192. 

It is ſaid, that where ſuch defendants plead that 4. B. 
ought to repair the bridge mentioned in the indictment, 
and take a traverſe to the charge againſt themſelves ; the 
Attorney-general, in this ſpecial caſe, may take a tra- 
verſe upon a traverſe, and inſiſt that the defendants are 
bound to the repairs, and traverſe the charge alledged 
againſt 4. B. and that an iſſue ought to be taken of ſuch 
traverſe; and that the Attorney-general may afterwards 
furmiſe, that the defendants are bound to repair it, and 
that the whole matter ſhall be tried by an indifferent jury. 
xs Hawk. P. C. 221. 1 Sid. 140. | 

It ſeems clear that thoſe who are bound to repair ſuch 
bridges, muſt make them of ſuch height and ſtrength as 
ſhall be anſwerable for the courſe of the water, whether 
it continue in the old channel or make a new one ; and 
that they are not puniſhable as treſpaſſers for entering on 
any adjoining land for ſuch purpoſe, or for laying on the 
materials requiſite for ſuch repairs. 1 Hawk. P. C, 
221, 

No inhabitant of a county ought to be a juror for the 
trial of an ifſue, whether the county be bound to ſuch re- 
pairs or not ; but by flat. 1 Ann fiat. 1. c. 18. he may 
be a good witneſs. 6 Med. 307. 1 Hawk. 222. 

No man can be compelled to build or contribute to 
the charges of building of any new bridge, without an aCt 
of parliament ; nor can the inhabitants of the whole 
county, by their own authority, change a bridge or high- 
way from one place to another, 2 nt. 701. Carth. 
193: 6 17d. 307. 

f a man makes a bridge for the common good of the 
King's ſubjeQts, he is not bound to repair it. 2 1nff. 

Ol. 

, By ſtat. 22 H.8. c. 5. ſet. 14. © The Juſtices of peace 
in every ſhire, franchiſe, or borough, or four of them, 
whereof one to be of the quorum, may inquire and deter- 
mine in their general ſeſſions, of annoyances of bridges 
broken in the highways, and make ſuch proceſs and 
pains on every preſentment, againſt the perſons charged, 
&c. as the King's Bench is uſed to do, or as it ſhall ſeem 
by their diceQions to be neceflary and convenient.” 

Seft. 2, 3- ** And where it cannot be known who 


- ought to make ſuch bridges decayed, they ſhall be made | 
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by the inhabitants of the ſhire, city, or town cor; 
wherein they ſhall bez and if _ ſhall be in ly, 
&c. and part in another, the BD 4+ of each han ,* 
pair and make ſuch part as lies within their reſpedtn 
limits.” "PDP 

Set. 4. © And for ſpeedy reformation of ( ; 
| the Juſtices of the hens of ſuch ſhire or be 
them, whereof one to be of the quorum, may call her > 
them either the conſtables, or elfe two of the moſt ho < 
inhabitants of every town and pariſh, and with the aff 
of the faid confiuble or inhabitants, may tax ever roy 
bitant within their limits, in ſuch ſums as may be thou n 
convenient ; and fhall cauſe the names and Gans of kn 
perſon to be written in a roll indented, and {all 6 | 
power to make two colleCtors of every hundred for te 
colleQtion of ſuch tax, which colleQers receiving one 
of the roll indented, under the ſeals of the Juſtices Pall 
have power to colle&t all the ſums therein contained and 
to diftrain thoſe who ſhall refuſe to pay ; and the fame 
Juſtices, or four of them, may alſo name two ſurveyor 
who ſhall ſee every ſuch decayed bridge repaired 5k 
time to time, to whom the ſaid colleQors ſhall deliver the 
ſaid ſums by them received ; and the colleQors and fur. 
 veyors, and their executors, ſhall from time to time make 
a true account to the Juſtices, or four of them, whereof 
one of the quorum, of their receipts, payments and ex- 
pences ; and if any of them ſhall refuſe that to do, the 
ſame Juſtices or four of them, may make proceſs againſt 
them by attachment, under their ſeals, returnable at the 
general ſeſhons; and if they appear, may compel them 
to account, or elſe, on their refuſal, may commit them 
till the account be truly made,” | 

Seat. 5. Where the bridge is in one ſhire, and the per- 
ſon bound to amend it in another; or where the bridge 
is in a town corporate, and the perſon bound ts repair it 
out, of it, the Juſtices of ſuch ſhire or town corporate may 
inquire, and determine all ſuch annoyances within their 
| limits; and on a preſentment may make proceſs againſt 
ſuch perſons; and do farther in every behalf, in every 
' ſuch caſe, as they might do by the ſaid a, in caſe that 
ſuch perſons were in the fame ſhire, &c. And all ſheriff 
and bailiffs of liberties ſhall ſerve ſuch proceſs, on pain to 
make ſuch fine as ſhall be ſet by the ſaid Juſtices. 

$2. 6. Provided that nothing in this a ſhall be pre- 
judicial to the liberties of the five ports; but that the 
warden, mayor, bailiffs, jurats of the ſame ports, may 
inquire and determine all annoyances of bridges therein, 
and make ſuch proceſs, &c. as the Juſtices of peace may 
do in other places by virtue of the ſaid aft. 

Set. 8. 'The faid Juſtices, &c. may allow ſuch reaſon+ 
able coſts and charges to the ſaid ſurveyors and colleCtory 
as by their diſcretion ſhall be thought convenient. 

Se. 9. Such parts of highways as lie next adjoining to 
the ends of bridges, by the ſpace of 300 foot, ſhall be 
amended as often as need ſhall require ; and that the 
Juſtices, or four of them, whereof one of the quorum 
within their ſeveral limits, may inquire and determine in 
their general ſeſſions all annoyances therein, and do it 
every thing concerning the ſame, in as ample a mannet 
as they may do for making and repairing bridges. 

Stat x Ann. fl. 1. c. 18. ſe. 2. The Juſtices of peace 
ſhall at their quarter ſeſſions have power, upon preſent- 
ment that any bridge is out of repair, which by them 
ought to be repaired, to affeſs upon every place within 
their commiſſions, as they uſually have been aſſeſſed to- 
wards the repair of bridges ; which money ſhall be col- 
lefted by the conſtables, or ſuch perſons as the ſeſſions 
ſhall appoint. And the money ſhall be paid over to the 
high conſtables in fix days: and they ſhall in ten days P 
the ſame to ſuch perſons as the Juſtices, by order of {&- 
ſions, ſhall appoint to be treaſurers of the ſame. An 
money ſhall be employed and accounted for according ® 
order of the Juſtices, for amending ſuch decayed bridges 
and the highways at the end of the ſame. The alſell- 
ments to be levied by diſtreſs and ſale of goods of the per: 
ſons not paying in ten days after demand. 

Se. 3- Perſons negleQing to aſſeſs, colleCt or Pa} the 
money, {hall forfeit 40s. and every treaſurer that 
pay money, WP by order of fſcflions, ſhall forlcit Stn 


% 
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| 
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Wren be returned into the Exchequer, but ſhall 


-4 to the treaſurer, and applied by the ſaid Juſtices 
towards the building or repairing of ſuch bridges and 
M's. All matters concerning repairing ſuch bridges 
and highways ſhall be determined 1n the county, and not 
removed by ”—— | 

. 6. The quarter- | , 
perſons en. in the execution of this at, 3d. per 

_ 7. Perſons authorized by this aft may plead the 
neral iſſue, and give this at and the 22 Hen. 8. cap. 5. 
in evidence, and if judgment be for them they ſhall have 

ts. ' 
Df '8 This a ſhall not diſcharge particular perſons, 
eſtates, or places, from reparations. 
$2. penalt 
repairing the ſaid bridges and 
Stat. 12 Geo. 2. C 29» 


ſeſhons ſhall have power to allow 


highways. ] 
The, charges of repairing 


and. amending bridges, . and highways at the ends of 
bridges, ſhall be paid out of the general county rate. 
$2. 13. No money ſhall be applied to the repair of 


bridges, until preſentment be made by the grand jury at 
the aſſizes or ſe{ſions, of their inſufhciency, inconveniency, 
or want of repair. 

$:4, 14. When any public bridges, ramparts, banks 
or cops, are to be repaired at the expence of the county, 
the Juſtices at their general or quarter ſeſſions, after pre- 
ſentment made by the grand jury of their want of repa- 
ration, may contract with any perſon for rebuilding, re- 
pairing and amending the ſame, for any term not ex- 
ceeding ſeven years, at a certain annual ſum; in order to 
which they ſhall give public notice of their intention of 
contraſting with any perſon, for rebuilding, repairing, 
and amending the fame. And ſuch contraCts ſhall be 
made at the moſt reaſonable price which ſhall be propoſed 
by the contraCtors ; who ſhall give ſufficient ſecurity for 
the due performance thereof, to the clerk of the peace. 
And all contrafts when agreed to, and all orders relating 
thereto, ſhall be entred in a book to be kept by. the 
clerk of the peace for that purpoſe; who ſhall keep the 
ſame —__ the records of the county, to be inſpeCted 
by any of the Juſtices at all ſeaſonable times, and by any 
perſon employed by any pariſh or place contributing to 
the ſame, without fee. 

dtat. 14 reo. 2, c. 33. ſet, 1. Juſtices at their ſeſſions 
may purchaſe any parcel of land, adjoining or near any 
county bridge, for the more commodious enlarging, or 
convenient rebuilding the ſame, not exceeding one acre, 
to be paid for by the treaſurer out of the county rates, by 
order under the hands and ſeals of the ſaid Juſtices in their 
aid ſeſſions ; which lands ſo purchaſed ſhall be conveyed 
to ſuch perſon or perſons as the Juſtices in the ſaid ſeſſions 
hol appoint, 1n truſt for enlarging or rebuilding the ſaid 

ridge, We; 

For a&ts of parliament relative to particular bridges, 
vee Ruffhead's or Pickering's, or Cay's Index to the ſta- 
tutes at Large, 


Zridlington, alias Burlington, Its piers, how repair- 


&d, 8& 9 I. 3. c 29. 1 Gee. 1. fl. 2. ct. 49- 
s Geo, I, Cc. 10. Y Geo, 1./t, I, < ns 26 Gen. 2, 
* IO, 


Mridpart, Its havens and piers, how reſtored, &c. 8 
* Is C, II. : 

Irief, (Breve) Signifies a writ, whereby a man is 
ummoned or attached to anſwer any ation; or (more 
largely) any writ in writing, iſſuing out of any of the 
ng 's courts of record at H/2/min/ler, whereby any thing 
% commanded to be done in order to juſtice, or the 

ing's command, and is called a brief, or breve: Yuia 
enter & paucts verbis intentionem proferentis exponit & 
explanat, ſicut regula Juris rem que e/t breviter enarrat, ſays ' 
racton, lib. 5. traft. 5. cap. 17. num. 2. Allo letters 
Patent, or a licence from the King, or privy council, 
Sranted to any ſubjeCt to make a colleCtion for any pub- 
© or private loſs, is commonly ſtyled a brief. See ſtat. 
© 7. 6 14. concerning briefs for colleQting charity- 
money. See Drit. | p BY « Hy p i 


fine for \not repairing ſuch bridges and | 


g. All penalties upon this aCt ſhall be applied to| 


Vor.1, N® 37, 


| 


he 2. 


'as if it” had been 


feet 
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Brief, alſo ſignifies an abridgment of the client's cafes 
made out for the inſtruQtion of counſel, on a trial at law 4 
wherein the caſe of the plaintiff, &c. is to be briefly but 
fully ſtated, the proofs muſt be placed in due order, and 
proper anſwers made to whatever may be objeCted againſt 
the client's cauſe, -by the oppoſite ſide. 

Briga,' (Fr. bripue) That is, ſtrife or contention. 
Et peſuit terram in brigam, & intricavit terram ; ſeilicet, 
per diverſa fraudulenta feoffamenta. Ideo committitur mare 


ſchalla, &c. _ Ebor. Hill. -18 Ed. 2. rot. 28, | 


Brigandine, /Fr.) A coat of mail, or a faſhion of 
ancient armour, conſiſting of many jointed and ſcale-like 
plates, very pliant unto and eaſy for the body, mentioned 
in ſtat, 4 & 5 Phil. & Mar. cap. 2, Some confound it 
with haubergeon ; and ſome with brigantine, which ſig- 
nifies a low, long, and ſwift ſea veflel, having ſome 12 
or 13 oars on a fide, - $0 

Brigantes, Yorkſhire, Lancaſhire, biſhoprick of Dur- 
ham, We:/tmorland, and Cumberland. | 
 Brcigbote, or Brugbote, Ef quietum efſe de auxilio dands - 
ad reficiendum pontes. Fleta, lib, 1. cap. 47. lt is 
compounded of brig, a bridge, and bote, a compenſation 
or yielding of amends. See Bote, and Bruckbote. 
Selden's Titles of Honour, fol. 622, | 

xrimſione, May be imported, 16 Car. 1. c. 21, To 
what duties liable, 2 J, & M. eff. 2: c. 4. [. 51. 

Briftles, To what duties liable, 4 . & M. c. 5. 

Briftol, A great city, famous for trade. The mayor, 
burgeſſes, and commonalty of the city of Briſtol, are con- 
ſervators of the river Avon, from above the bridge there 
to Kingroad, and ſo down the Severn to the two iſlands ' 
called Holmes; and the mayor and Juſtices of the faid 
city may make rules and orders for preſerving the river, 
and regulating pilots, maſters of ſhips, &c. Alſo for the 
government of the markets: and the ſtreets are to'be 
kept clean and paved ; and lamps or lights hung out at 
night, Stat. 11 & 12 Hl, 3. c. 23, No perſon ſhall 
aCt as a broker in the city of Bri/7ol, till admitted and li- 
cenſed by the mayor and aldermen, &c. on pain of for- 
feiting 5007. and thoſe who employ any ſuch to forfeit 
gol, &c. by ſtat. 3 Geo. 2.c. 31. By the ftat. 22 Geo. 2. 
£. 20, 28 Geo. 2, &. 32. 29 Geo. 2. c. 47. the ſtat. 
11 & 12}/, 3. is rendered more effeCtual ſo far as it re- 
lates to the paving and enlightening the ſtreets; and di- 
vers regulations are made in relation to the hackney 
coachmen, halliers, draymen and carters, and the mar- 
kets, and ſellers of hay and ſtraw, within the ſaid city 
and liberties thereof. See Brokers. 

Brithol, King Hen. 3. in a charter to the citizens of 
London, dated 16 Mart. an. regn, 11. —— Ad emenda- 
tionem civitatis London. eis conceſſimus, quod omnes ſint 
quieti de Brithol, & de Childwite, & ade Jerf Cy & de 
Scotal,—Placit. Temp. Ed. 1.& Ed. 2. MS. fol. 143. 6b. 
Penes Dom, Fountains. Cowell, ed. 1927, | 

Britiſh-muſeum, Truſtees impowered to diſpoſe of du= 
plicate articles, for the purchaſe of other books, medals, 
or curioſities, 7 Geo. 3 c. 18. 

Britton, Was a famous lawyer, that lived in the days 
of King Edward the Firſt, 'at whoſe command, and by 
whoſe authority, he wrote a learned book of the law 
of this realm. The tenor . runneth in the King's name, 
nned by himſelf, anſwerable to the 
inſtitutions which Zu/timian aſſumed to himſelf, though 
compoſed by others. Staundf. Prer. fol. 6 & 21. vir 
Edw. Coke faith, that this Britton wrote his book in the 
fiftieth year of Edward the Firſt. £16. 4. fol. 126. a. & 
lib. 6. f- 67. a. Mr. Guin, in his preface to his Reading, 
mentioneth, that this John Britton was biſhop of Here- 
ord. | : Es. 
Broad arrow. Penalty on perſons, other than the 
ſurveyor, marking pine-trees in the colonies of New 
Hampſhire, &c. © Ann. c. 179. And on ſuch as have 
naval ſtores in their cuſtody ſo marked, 9 Geo, 1. c. 8. 


Broad pieces, Counterfeiting them made high treaſon, 

6 Geo. 2: c. 26. | | : 
Brocage, Is commonly taken for the wages, hire, or 
trade of a broker. In 12 Ric. 2, cap. 2. it is taken for 
CO SY Þ-- * ". he: 


— 


- 
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| the means uſed by a ſpokeſman, An. 1 Jar, cap. 21. | 


it-is written brokerage, See alſo 3s H, 4. 7. 28. not 


printed, ; 
Bcorella, Dedi - unam brocellum wocatam Rahag. 


Reg. de Thurgaton, MS, Dr. Thoroton interprets it a 
wood. I have not elſewhere met with the word, nor 
know I whence to derive it. (So Blount.) The word did 
properly ſignify a thicket or covert of buſhes, and bruſh- 
wood ; from t 
coſa, brocia ; French broce, bracelle, Hence our brouze, or 
brouſe of wood, and 5rou/ing of cattle, 

Brocha, (from the Fr. brache) Amwawl, or large pack- 
ing needle, carried as a neceflary implement to mend 
ſacks, ſaddles, and other horſe-geer; from the French 
breche, a ſpit, which in ſome parts of England 18 called a 
broche; whence to broach or pierce a barrel, Lat. brocha, 
brochia, Gall. broches, armour. Broccen, were ſharp 
wooden ſtakes, which, as uſed upon the ſea-banks in 
Romney- Marſh, are called needles. It is true, the learned 
Spelman did conjeEture the word brochia, or brocha, to be 
a fort of can or pitcher, to hold liquid things, as - /accus 
to carry dry things ; as it 1s rendered in the following 
word bro:hia. But it ſeems much rather to ſignify, as 1 
have before explained it, an aw], ,ov a needle, It was 
certainly an iron inſtrument, as in this autority,  +-— 
Henricus de Havering tenet manerium de Morton, com. 
Efſex, per ſerjantiam imwveniendi unum hominem, cum uno 
equo, pret. xs, & quatuor ferris equorum, & una ſacco de 
corio, & una brochia ferrea. Anno 13 Ed. x. Cowell, 
edit. 1727+ 

Brochia, (from the French broc, guod lagenam majo- 
rem aut cantharum ſignificat), A great can or pitcher. 
Bratton, lib. 2. traft. 1 c. 6. hath theſe words, S! quis 
teneat per ſervitium inveniendi domino regi, certis locis & 
temporibus, unum hominem & unum equum, & ſaccum cum 
brochia, pro altqua neceſſitate vel utilitate exercitum ſuum 
contiugente, By which it ſeems that he intends /accus to 
carry dry, and brochia liquid things. See DArcus and 
Brocha. 

Broders. 'This may take its derivation from the 
French brodeur, and that of brodure, fimbria, the edge or 
hem of a garment, which we- yet call border, and that 
becauſe it is uſually diſtinguiſhed from the reſt by ſome 
coſtly work: he that worketh it is known amongſt us 
by the name of an embroiderer, | 

Bcodehalpeny, in ſome copies broad-half-peny, and in 
others bordhal-peny. It ſignifies a ſmall toll by cuſtom 

id to the lord of the town, for ſetting up of tables, 
booths, or boards in fairs or markets: and thoſe that 
were freed by the King's charter of this cuſtom, had 
this word put in their letters patent; by reaſon whereof 
at this day, the freedom itfelf, for brevity ob ſpeech, is 
called broad-halfpeny. It ſeems to be derived from three 
Saxon words, bret or brea, that is a board, and halve, 
that is, in the behalf of, as we fay in Latin (cujus rei 
gratia), and penning, a toll, which in all makes a toll 
in behalf of, or for a baard, Cowel, ed. 1727. | 

Beoggars from the Fr. bragard, A pay vain perſon, 
t who lives in luxury, and that from the old French word 
braguerie, 1. e. braving or ſwaggering. 

Brok, An old fort of ſword or dagger, —— Furati 
dicunt ſuper ſacramentum, guod Johannes de Monemne 
miles per Kobertum armigerum ſuum, percufſit Adam 
Gilberd capeilantm de Wilton, im gutture, quodam gla- 
dio, qui dicitur Brok, per quod propinquior erat muriti, &c. 
Kot. Farl. 35 Ed. 6. 


Broke, C 


Commonly called Sir Robert Broke, was a 
great lawyer, and Lord Chief Juſtice in Queen Mary's 
tine, Cremp. Juſtice of the peace, fel. 22. b. He made 
an abridgement of the whole law, from him intituled, 
Broke's Abridgement. | 
Brokers, ( Bryoccatores, broccaru & auxionarii), Are 


obſolete Lat. bruſcia, bruſca, terra bruf- | 
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| word is from a trader broken, and' that'from the Saxon 
broc,, which ſignifies misfortune, which is often the true 
reaſon of, a man's breaking ; fo that the 4roker. « 
from one who. was a broken, trader by misfortune, ang 
none but ſuch were formerly admitted to that emp if 
ment ; and they were to be freemen of the' city. -of "5g 
ding and allowed and approved by the lord mayor and 
aldermen, for their ability and honeſty, 
| Stat..\6 Arn. cap. 16. ſee?. 4+ All perſons that ſhall 20 
as brokers within London ſhall be admitted by the court 
of mayor and aldermen, under ſuch reſtriCtions for their 
good behaviour as the court ſhall think fit; and fhalt 
upon their admithon pay to the chamberlain 40s, ang 
(hall alſo yearly pay 40s. upon the the twenty-ninth of 
September for the uſe of the mayor and commona'ty and 
citizens of the city of London. 
SefF. 5, If any perſon ſhall take upon him to aA as x 
broker, or employ any under him to aCt as ſuch within 
the faid city, not being admitted : every ſuch perſon 
ſhall forfeit to the mayor and commonalty, &&, for 
every offence 251. to be recovered by aCEtion of debt in 
the name of the chamberiain in any of her Majeſty's 
courts of record. | 
Stat, to Ann. cap. 19. ſe. 121. Every perſon em- 
| ployed as a- broker, ſolicitor, or otherwiſe, in behalf of 
any other perſon, to make any bargain or contraCt for the 
buying or ſelling of any tallies, orders, &:. or intereſt in 
any joint ſtock ereQed by aCt of parliament or letters pa. 
tent, or bonds of any company thereby erected, who ſhall 
take any money or reward exceeding 25s. 94, for every 
1004, and fo in proportion, for his ſervice in faliciting 
or procuring fuch contract or bargain, ſhall (orteit 201, 
with coſts, to ſuch perſon as will ſve for the fame in 
any of her Majeſty's courts of record at J/e/{minfeer, 
| Stat. 6 Ge. 1, cap. 18, ſed, 18, All undertakings by 
public ſubſcriptions, relating to fiſheries, and other at- 
fairs of trade, and acting as corporate bodies without 
charter, or under charters intended for other purpoſes, or 
under obſolete charters, and tending to the common 
grievance of his Majeſty's ſubjeCts in their. trade, and all 
public ſubſcriptions, receipts, payments, transfers, and 
other things for proceeding in ſuch undertaking, and 
particularly the aCting as a corporate body, by raiſing 
transferable ſtocks, the transferring any ſhare in ſuch 
ſtocks without legal authority ; and all aCting under any 
charter formerly granted for particular purpoſes therein 
expreſſed, by perſons who ſhall uſe or endeavour to 
uſe the ſame charters for raifing a capital ſtock, or for 
making transfers of ſuch ſtock, not intended by ſuch 
charter to be raiſed or transferred, and all aCting under 
any obſolete charter, become void or voidable by non- 
uſer or abaſer, or for want of making lawful election, 
ſhall be deemed illegal and void: 
S:#. 19. All ſuch unlawful undertakings, and all pro- 
ceedings therein ſhall be deemed public nuſances, and all 
offenders therein being convicted upon information 07 
indictment in any of his Majeſty's courts of record 
at Weftminfler, Edinburgh, or Dublin, ſhall be liable to 
ſuch puniſhments whereto perfons convicted for public 
nuſances are by any laws of this realm liable; and ſhall 
' moreover incur ſuch farther pains, &c. as were p!Y” 
vided by the ſtatute of proviſion and proemuntire- 16 
Rich. 2. cap. 5 | 
Se#. 20. If any merchant or trader ſhall ſuffer 27 
particular damage by occaſion of any undertaking) ot, 
by this at declared unlawful, he ſhall have his remedy 
by aCtion on this ſtatute in any of his Majeſty's court 
of record, and ſhall recover treble damages with colts. 
Sect. 21, If any broker, or perſon acting as 3 broket, 
for himſelf, or in behalf of any others, ſhall bargain» 
ſell or buy, or contraCt for, any fhare or intereſt in a07 
of the undertakings hereby declared unJawful, be 


, 


thoſe that contrive, make and conclude bargains and con: ; 
tracts between merchants and tradeſmen, in matters of 
money and merchandize, for whjch they have a fee or 
reward. Theſe are Zxchange brokers ; and by the fiat. 
10 KR. 2. c. 1. they are called broggers; alſo broggers of 
carn 1s uſed in a vel of Queen Eltzabeth for 


not only be diſabled to att as a broker, but ſhall j' 
forfeit 5007. one moiety to the King, the other to tk 
informer with coſts. Jer 
$22. 22. Nothing herein ſhall extend to any vnemt” 
takings eſtabliſhed before Fane 24, 1718. | 


badgers. Baker's Gron. fol. 411, The original of the 


$e2. 23. This a& ſhall not prejudice the two corpo- 
rations for aſſurance of ſhips, &c. | ir #4 


ws ti 
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4:49, 24, This a&t ſhall not hinder the South Sea Com- 

ny from enjoying ſuch powers as belong to them, ex- 
cept us tO inferences upon ſhips and merchandize at ſea, 
or going to fea. : | <0 wy | 

$:4, 25. This a& ſhall not reſtrain the carrying on of 
any home or foreign trade' in. partnerſhip, except ng Fo 
to the infuring of ſhips, and lending money on 
Wo 27. Nothing in this aCt ſhall extend to any- cor- 

ration formerly erefted for the carrying on a trade, 
which they have publicly continued to exerciſe z or to 
ſubſcriptions for enlarging the capital ſtock of the South 
$:a Company. | | 

$.4,"28, Nothing herein ſhall extend to hinder the 
Fal-India Compariy from enjoying all ſuch powers as 
delong to them. | - 

Stat. 3 Geo, 2+ cap. 31, ſe?..1., No perſon ſhall exer- 
' Gife the employment of a broker within the city of 
Briftol, or within five miles thereof in making bargains 
hetween merchant and merchant, or tradeſmen, or other 
perſons, concerning their merchandizes to be bought 
and fold, or concerning monies to be taken up by ex- 
changs, till he ſhall be firſt admitted by the mayor, al- 
dermen and common council of Br:/tol, and ſuch reſtric- 
tions, for his good behaviour, and as to fees, and the 
number of brokers, as the ſaid mayor, &c. ſhall think 
fit. 

$24. 2. Upon the admittance of any broker, ſuch 
perſon ſhall take his oath to the effet following, viz, 


1 A. B. 4» fincerely promiſe and ſwear, that-T will truly 
and Rey execute and perform the office and imployment 

a broker berween party and party in all things appertain- 
ing to the duty of the ſaid office and employment, without 
fraud or collufron, ta the beſt of my frill and knowledge, 
and according ta the tensr and purport of the aft, intituled, 
An att for the admiſſion and regulation of brokers with- 
in the city of Bri/lel, | 


- Se, 3. Which oath the mayor and court of aldermen 
of Bri/tol ſhall adminiſter; and every ſuch perſon at the 
time of his admittance ſhall with ſureties enter into 
obligation to the mayor, &c. of the penalty of 200/7.: 


with condition -there under-written, to the effeCt fol- 


THE condition of this obligation is ſuch, that whereas 
the above boungen A. B. is fworn and admitted a broker, 
purſuant to the ſtatute in that behalf lately made; now 
therefore, if the ſaid A. B. do and fhall, well and truly 
uſe, and execnte, and perform the employment and office of a 

ther between party and party, without fraud, cavin, or any 
corrupt or erafty devices, atcording t9 the purport, true in- 
tent, and meaning of the ſaid flatute in that" caſe lately made 
and provided, then this obligation to be void, or elſe 10 remain 
in ful' force and virtue. ae 


$7 4. Every perſon at the time of his admittance, 
ſhall pay to the town=clerk of Bri/io/ 10 5. as the fee of 
admittance, wake 

Set. 5. The mayor and court of aldermen ſhall order 

names of all ſuch brokers, and the places of their 

habitation, to be affixed vn the Thol/el and in the Council- 
bouſe, and other public places within the city. A 

S:2. 6. If any perſon ſhall a&t'as broker, not bein 
| worn. and admitted, he ſhall ſorfeit*100 /. And if any 
perſon ſhall knowingly imploy any perfon as a broker, 
not being ſworn, &c. he ſhall forfeit 50. 
z Set, 7. Every ſworn broker ſhall keep a broker*s book, 
mn which he ſhall enter all contratts that he ſball make, 
within three days after making, with the parties names ; / 
and if fuch broker ſhall omit to enter ſuch contract, &c.: 
be ſhall forfeit 20 1. - 
x def. 8. Every ſuch broker ſhall carry about him a! 
medal of filver, upon which ſhall be his | ajeſty's arms, 
and on the reverſe th&-arms of the city of Bri//ol, with 
the name of ſuch broker, which medal he ſhall produce, | 
if required, at the concluding of every bargain by him 


I 


Made, t9 the parties concerned, on pain to orfeit 5sl. 


1 


| poſſeſſed in his own right, or in the name of truſtees 


* 


B R O | 
$4. 9. If any ſuch broker ſhall deal for himſelf in re- 
mittance of monies, or buy any goods to ſell again for 


' his own benefit, or ſhall make profit in buying or ſel- 


ling any goods, &c. for the benefit of any other perſon, 
ſave in the way, of a broker only, he ſhall forfeit for the 
firſt offence 20/7. for the ſecond offence 501. and for 
the third offence roo 7. and being convifted of ſuch third 
offence, ſhall be incapable to aft as a broker within the 
city of Briftol. W546 

Seat, T0. All forfeitures given by this a& ſhall be re- 
covered. by aCtion of debt, &c, in any of his Majeſty's 
courts of record ; one mpiety whereof ſhall be to the uſe 


of the poor of the corporation of Bri//ol, and the other 


moiety to him who ſhall ſue for the ſame. 

Sef2. 11. This aCt ſhall be a public aR. | 

Stat. 7 Gro, 2. cap. 8. ſef. 1. All contrafts,' upon 
which any premium ſhall be given for liberty to put 
upon, deliver, accept or refuſe, any public ſtock- or le= 
curities, and all wagers, puts and refuſals, COneug to 
the preſent or future price of ſtock or ſecurities, ſhall be 
void ; and all premiums upon ſuch coniraets or Wagers 
ſhall be reſtored to the perſon who ſhall pay the fame, who 
ſhall be at liberty, within fix months from the making 
ſuch contraCt, or laying ſuch wager, to ſue for the 
ſame, with double coſts ; and it ſhall be ſufficient there- 
in for the plaintiff to alledge, that the defendant is in- 
debted to the plaintiff, or has received to the plaintiff's 
uſe, the money or premium ſo paid, whereby the 
plaintiff's ation accrued according to the form of this 
{tatute, without ſetting forth. the ſpecial matter. 

S-&2. 2. Perſons, who by this a& ſhall be liabte to be 
ſued, ſhall alſo be obliged to anſwer upon oath ſuch bill as 
ſhall be preferred in equity, for diſcovering any ſuch con- 
tract or wager, and the premium given, 

Se. 3. Provided that the plaiatiffs, relators or in* 
formers in ſuch bill, give ſecurity to anſwer coſts. 

Se. 4. Every _, who ſhall make. any ſuch con- 
tract, upon which any premium ſhall be given for liberty 
to put upon, deliver, accept, or tefuſe any public ſtock 
or ſecurities, or any contract in the nature of puts and 
refufals, or ſhall lay any wager (except ſuch who bo 


fide ſue, and with effe&t proſecute, for the recovery 


the premium paid by them ; and except ſuch who ſhall 
voluntarily, before ſuit coramenced, repay or tender ſuch 
premium as Py ſhall have received; and alſo except 
{uch 'as ſhall diſcover ſuch tranſaftions in any court of 
equity) ſhall forfeit 500/. And all perſons negotiatin 


jor writing ſuch contraR, ſhall likewiſe forfeit 5007. whic 


penalties may be recovered by aQtion of debt or informa- 
tion in any of his Majefty's courts of Record at Ye/tmin- 


fer ; one moiety to his PajeRy, and the other moiety to 


them who ſhall ſue for the ſame. 

Se. 5. No money or other conſideration ſhall be yo- 
luntarily given or received for the compounding any dit- 
ference for the not delivering or receiving any public - 
ſtock or ſecurities ; but all ſuch contrafts ſhall be ſpecially 
executed, and all perſons who ſhall voluntarily compound 
ſuch difference, ſhall forfeit 1007. one moiety to his Ma« 
jeſty, and the other moiety to them who ſhall ſue for the 
lame. | Herne | 

$:4. 6. No perſon who ſhall ſell ſtock to be delivered 
and paid for on a certain day, and which ſhall be refuſed 
or neglected to be paid for, ſhall be obliged to transfer the 
fame ; but it ſhall be lawful for ſuch perſons to fell ſuch 
ſtock to any other, and to receive. or recover from the 
perſon who firſt contraCfted for the ſame, the damage 
which ſhall be ſuſtained. att >, | 

S:&. 7. It ſhall be lawful for any perſon, who ſhall buy 
ſtock to be accepted and paid for on a future day, and 
which ſhall be refuſed or neglected to be transferred, to 
buy the like quantity of ſuch ſtock of any other perſon, at 
the current market price, and to. recover and receive from 


| the perſon who firſt contracted to deliver the ſame, the 


damage ſuſtained, _ / | 

$:2. 8. All contrafts which ſhall be made for the buy- 
ing or transferring of ſtock, whereof in orig on whoſe 
behalf the contract ſhall be made to transfer the ſame, ſhall 
not, at the time of making ſuc contract, be aQtuall 


ſhal 


BR: U 

{hall be void ; and every perſon on whoſe behalf, and with | 
whoſe conſent, any contract ſhall! be made to ſell ſtock, 
whereof ſuch perion ſhall not be aQtually poſſeſſed in his 
own name, or in the name of truſtees, ſhall forfeit 500 /. 
one moiety to his Majeſty, and the other moiety to them 
who ſhall ſue for the ſame; and every broker or agent, 
who ſhall negotiate any ſuch contra, and ſhall know 
that the perſon, on whoſe behalf ſuch contraCt ſhall be 
made, is not poſſeſſed of ſtock, ſhall forfeit 1007. one 


moiety to his Majeſty, and the other moiety to them who | 


ſhall ſue for the ſame. 

Sea. 9 Every perſon receiving brokerage in the buy- 
ing or diſpoſing of ſtocks, ſhall keep a broter's boak, in 
which he ſhall enter all contrafts, with the names of the 
[we fr parties ; and ſuch broker, who ſhall not keep 

uch book, or ſhall wilfully omit to enter any ſuch con- 
tract, ſhall forfeit 50/. one moiety to his Majeſty, and the 
other moiety to them who ſhall ſue for the ſame. 

$242. 10. Nothing in this aCt ſhall extend to any con- 
traQts for the purchaſe or ſale of ſtock, to be made with 
the privity of the Accountant-general of the court of 
Chancery, in purſuance of any decree or order of the ſaid 
court. 

Sea. 11. Nothing in this a& ſhall hinder any perſon 
from lending money on ſtock, ſo as no premium be paid 
more than legal intereſt. : 

Sef2. 12. This aCt ſhall continue three years. 

Made perpetual, 10 Geo. 2. cap. 8. 

See Pawnb:okers, Cheats. 

Bzomley College, Exempt from taxes, 30 Geo. 2. 
6. J. ſe. 22. | | 

200m and Furze, Perſons taking them away, how to 
be apprehended and puniſhed, 15 Car. 2. c. 2. Heath 
furze, &c. when not to be burned, 4 & 5 W. & M. 
c 23; {. 1. Penalty of perſons ſetting fire to furze, &c. 
28 Geo. 2. c 19. /. 

B2oughton, in Lancaſhire, the making of cogware, &c, 
here, how encouraged, 7 Jac. 1. c. 16. 

B2oſſus, Bruiſed, or hurt with blows, wounds, or 
other caſualties. Mandatum ejt a Domino Rege, ne quis 
 magtet broflas be/tias in Oxonia.——Clauſe 12 Edw. 3. 

:. 2.08. 2. 

9 pauſes, King Henry 8. by proclamation 30 
March, the thirty-ſeventh year of his reign, ſuppreſſed all 
the ſtews, or brotbel-houſes, which long had continued on 
the Bank-ſide in Southwark, for that they were prohibited 
by the law of God and the laws of the land. 3 »/t. fol. 
205. and Rot. Parl. 14 R. 2. n. 32. 

Bruarium and Bruyrium, cant quod ego T homas 
de Eſtleya miles dedi—totum terram meam de Morton, cum 
Bruario gued wocatur le Chaleng. Ex MS. penes Will. 

' Dugdale Arm, Heath, or the ground where heath grows. 
See Bruvere. | 

Bruckbote, Is compounded of two German words, 
bruck, pons, a bridge, and bote, compenſatio, a reward : 
it ſignifies with us a tribute or duty, rowards the mend- 
ing or re-edifying of bridges, whereof many are freed by 
the King's charter ; and thereupon the word is uſed for 
the very liberty .or exemption from this tribute, See 
Pontage, and Brigbote, _ Reg 

PBrudatus, Bordered, embroidered. Ranulphus Epi/- 
copus Elienſis contulit monachis quoddam veſlimentum cro- 
ceum, cappam ſcilicet & caſulam cum dorſali imaginibus 

brudato, & duas tunicas,—— Albam bonam brudatam cum 
imaginibus, Hiſt. Elien apud Whartoni Ang]. Sacr. p. 1. 


«» DO4. 
£ me BY Perhaps a little wood, or heathy ground. — 
In Dominicis boſeis domini Epiſcapt, ſeil. Bruellis ex parte 
auftrali Regii itineris. Reg. Priorat. de Wormley, fol. 


""dinere; So we call that which the Latins name Erica, 
and ſignifies heath, Bruaria 2 leucarum longitudine & la- 


titudine. Domeſday. 1% 
cant teriles campos licet Ericam non edant, Spelman. 


PBrueria, Briars, thorns, bruſh, heath ; a Sax. Brer, 
Briar. A. D. 1434. Humphrey Duke of Gloucefter acknow- 
| tantum de 


es the foreſter of Sh:tore and| Stowode, 


leg ibus & brueriis, quantum pro veſtura indiguerit 


arbor 


| vero requirit tinluram & artificium homin 


Hac autem appellatione forenſes vo- 


” 


B U G6 
broilum, briulum, brullium, a huntin 
TD" 4 brogillus, a wood, a grove. 
breuille,, a thicket or clump of trees in a park | 
Hence the abbey of Bruer, in the foreſt of rl yo 
Oxon. and bruel, brehul, or brill, a hunting ſeat of pa 
ancient Kings in the foreſt of Bernwode, com. Buck x4 

Brugiata. © See Drugs. . ; 
' Brunſwick, Hereditary Prince of, how ; 
Geo, 3» Co 4 & LY % : wes... 
Bruilletus, A ſmall copſe or thicket, a little wood, 
yeni 11h) Will. Briwer /icentiam claudendi duos hryjj. 
etos, qui ſunt extra regardum forefle notre qu | 
tr Sulaburt & Eſtorbrig. Cart. Ric. A OY we 
Bruneta, 7. e. Dyed cloth. Viginti tunice d« bon; bru- 
neto. It is ſometimes wrote Lurneta, viz. Differentia 
inter brunum colorem & burnetam ; brunus enim wl;r poteſt 
fieri ex lana abſque tinfura, viz. rufietum : burnetum 


is quoad tolorem, 


g chaſe or foreſt, 
Fr. breil, breuil, 


4 


Lyndewode, 

Brunettum. See Buryeta. 

Brunt-Jſland, A a of two pennies Scots upon 
there, 6 Geo, I. c. 8, 20 Geo. 2.. c. 20. * 
Bruſcia, 1, e. Burnetum. Charta | no/tra confirmavimus 
centum acras iam de terra quam de bruſcia de maneri; de 


Riveria, Monaſt. tom..1. p. 77 3} Sometimes it bonifies 

a wood. bd” : 
Bcuſduf, Brudatus, z7, e. Embroidered. Ceſulom 

unam fir totum brudatam. Monaſt, 1. tom. Pag. 210, 


In ſome books it is brwullatus and bruſlatus, 
brullatus, Thorn. SPuingue 
Monafl. 301.. 
Bcul, ment, (Charta Fore/iz, cap. 14.) Bruſhwood, 
Scratis nos dedifſe licentiam quatenus tatam terram ſuam que 
ſua eft infra metas fareſie de Rotelard, & guantum ibi ha 
bent brullii poſſint excolere & tonvertere ad terram trabilem. 
Monaſt. p. 952. 
Bruſua, and Lruſula, Browſe or bruſhwood. Mem, 
Angl. p. 1. f. 773: L : | 
Bruyere, (Fr. bruyere, Lat. bruyrium, erica, quaſi 
ericctum) Heath and heath ground. Poftura xi. quarm- 
tenarum & dimid. longitudine & latitudine. ' Bruaria 2 ley 
carum longitudine & latitudine, Domeſday, tit. Dorſet. 
Eccleſ. Creneburn. Ingelingham. _ Hac autem appellation 
forenſes vocant ſleriles camporum_ ſolitudines, licet ericam nm 
edant. Spelm. 
 Bucinus, a military weapon for a footman,_—Pe- 
trus de Chetwode tenet—per ſerjantiam inveniendi unum 
hominem peditemy, cum una lancea et uno bucino ferreo, per 
40 dies. Tenures, p. 74. 
Vuckinghamfhire, For repairing the roads there, ſee 
ſtat. 9 Geo. 2, c. Il. 13 Geo. 2, c. 9, Power given to 
the Juſtices to raiſe money for paying the debts contrafted 
for building the gaol, 10:Geo. 2. c. 10. 
Bucklarium, A buckler. — EZ? guod malefafteres 
noftanter cum gladiis & bucklariis, ac aliis arms, &c, 
Clauſ. 26 Ed. 1. m. 3. intus. 

Buckrams, Imported, to what duties liab'e, 4 W. & 
M. c. 5. f. 2. 12 Ann. flat. 2. c. 19. | 

Buckſtall.——£t fint quieti de chevagio, hound-penny, 
buckſtall, & triftris, & de omnibus miſericordiis, &:, Pti- 
vileg. de Semplingham. By the ſtatute 19 . 7. cap. 11: 
it ſeems to be a deer-hay, toil, or great net to catch deer 
with ; which by the faid ſtatute is not to be kept by any 
m__ that hath not a park of his own, under. pain of 
4o l, 

To be quit of buck/lalls, i. e. Ubi homines corvenirt tt- 
nentur, ibidem convenire ad flableiam faciendum circa feras 
& ad eaſdem congregand. quietum eſſe de hoc ſervitio, quanda 
dominus chaceaverit, See 4 Inſt. tol. 306. 

Back-wheat, (mentioned in the ſtat. 15 Car. 2+ c. 5) 
Is otherwiſe called French wheat, and well known, 
| Efex it is called brank ; in Worcfterſhire, crap. 

Budge, Lamb's fuz. ; 

Budge of court, See Bouche. 

'Euff-hides, To what duties liable, 4 & 5. & 
c. 5. f. 2. 9g Ann. c. 11, f, x. See Leather and Skills 

Bugetum, A. D. 1313. 3 kat. Fan. Epiſc. Bath. 


Well. concedit annuam pen/ronem duarum marc, cum tertid 


feptem capas 


capas ſericas auro bruſlatas, 


— —— 


habebit. Paroch, Antiquit. p. 600, Hence Lat. brobum, 


| parte unius panni de ſefta clericorum neftrorum, © _— 
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BULL 


; ugeto, pro. ſupertunica; & alia pro 
gr pe ET. Voie Bath. Well. Is 
v ggery, (from the T:atian b»garme, a buggeter, this 
yice heing faid to have been brought into England out of 
A Coriflian not to be named, committed by car- 
nal knowleges againſt the ordinance of the Creator, and 
order of nature, by mankind with mankind, or with 
brute beaſt, or by womankind with brute beaſt, 3 ft. 


capucie, Re- 


All unnatural carnal copulations, whether with man 
or beaſt, ſeem to come under the notion of huzgery or 
ſodomy, which was felony by the ancient Common Law, 
and puniſhed, according to ſome authors, with burning, 
according to others, with burying alive, But at this day, 
by force of the ſtatutes 25 Hen. 8. c. 6. and 5 Eliz. c. 17. 
it is puniſhed in the ſame manner as other felonies which 
are excluded from the clergy. 1 Hawk. 6. 3 Infl. 58. 
12 Cv. by ; | 6 
[be [of Fvte of 25 Hen. 8. making it felony gene- 
rally, there may be acceffaries both before and after ; but 
thoſe that are preſent, aiding and abetting, are all prin- 
cipals. And although none of the principals are admitted 
- to their clergy, yet accefaries before aud after are not ex-. 
Hluded from clergy. 1 Hale I 670, Ls 
" If the party duggered be within the age of diſcretion 
| (which is generally reckoned the age of fourteen), it is no 

Nom in him, but in the 7. hy only ; but if buggery be 
committed upon : man of the age of diſcretion, it is fe- 
ony in them both. - 3 /n/t. 59. Hes; 

* in every indiftment fo this offence, there muſt be the 
words rem habuit Veneream et carnaliter cognovit ; and 
conſequently ſome kind of penetration, and alſo of emiſ- 
cient, and emiſhon is prima facie an evidence of pene- 
tration. 1 Hawk. 6. 12 Co. 36, 37. 3 1nft. 58. 
* By the articles of the navy (22 Geo. 2. c. 33.) if any 
ſon in the fleet ſha!l commit the annatural and de- 
teſtable fin of buggery or ſodomy, with man or beaſt, 
he ſhall be puniſhed with death by the ſentence of a court 
martial, | h 
' This crime is excepted out of the aCt of general pardon, 
20 Geo. 2. c. 52, /. 17. | | 
 Bugees aid Beods, What time allowed from the entry 
for their exportation, 2 & 3 Ann. c. 9. /ef. 13. 7 Geo. 
1. flat. 1. c, 21. ſe. 10. Alteration of the duties on 
bugles, 5 Geo, 3. c. 30. ſeft. 4. A limited quantity al- 
lowed to be annually imported from the Ifle of Man, 6 
Geo. 3. c. 46. ſet. 7. | | | 

Bulidings., If a houſe new built exceeds the ancient 
foundation, whereby that is the cauſe of hindering the 
ights or air of another houſe, aCtion lies againſt the 
bulger. Hob. x31. In London a man may place ladders 
or poles upon the ground, or againſt bouſes adjoining, for 
building his own ; but he may not break ground. - And 
builders of houſes ought to have licence from the mayor 
and aldermen, &c, for a hourd in the ftreets, which are 
not to be incumbered, Cit. ib. 30, 146. In new buiiding 
of London it was ordained, that the outſide of baild:ngs be 


of brick or ſtone, and the houſes for the principal ſtreets 3 


to be four ſtories high, having in the front balconies, &c, 
Atat. 19-Car. 2. c. 3+ If any perion bui/d any new houſe 
in Londen, he muſt erect a party-wall of brick or ſtone' 
between houſe .and houſe, of the thickneſs of two bricks 
1n length in the ground ſtory, &c. or he ſhall forfeit 507. 
leviable by warrant of Juſtices of peace ; and party-pipes 
ae to be fixed on the lides of ſuch houſes, for conveying 
water falling from the tops thereof into the channels, &c. 
Nat. b Any. c. 31. 11 Geo. 1, c. 28. See ſtat. 19 
Cur. 2... 3. 22 Car. 2. c. 11. 6 Ann. c. 31. 7 Ann. 
$17. 5 Blix c. 4 35 Eliz. c. 6. 11 Geo. 1. c. 28. 
. 33 V0. 2. C. 320. 4 Geo. 3. c. 14. Farther proviſions 
for regulating buildings, and preventing fires, 6 Geo. 3. 
& 37. See F1ce. OED, paſs 3s 5 
Sulgo, Buigia, A budget, portmanteav, or any other 
| things for holding portable goods,—Bulgas & manticas 
forum efferri, & expilari jufit. Will.” Malmeſbur. . de 
Geltis Pontif. lib.. 1, See Bouche of court, 
You. l, * , > Sons 


— 


e Lombards) Is a deteſtable and abominable fin, 


fion, muſt be proved ; but any the leaſt degree is ſuſf- | 


_—_— 7 
| (Bulle, tek Bala) Wen» acti attnait is 

N, 4 children, hollow within, and rf in faſhion of. 
a heart, to hang about their necks; but now it is. moſt 
uſually taken for a brief or mandate of the pope, or biſhop - 

of Rome, from the lead or ſometimes golden ſeal axed. + 
thereto; which Matthew Paris, anno 1237, thus de=-' 
ſcribes: In bulla domini pape flat imag? Pauli # dextris crucis. © 
in medio bullz figurata, & Petri .g jiniſtris. The word is 
often uſed in our ſtatutes, 'as 28: Hen. 8. c. 16. 1& 2 
Ph. & Mar. cap. 8. and 13 Elz. cap. 2. Non ſolum 
/gillum fignificat imprimens  & impreſſum, ſed ifjas etiam 
literas bullatas & interdum jchedulam i bullam. _ Mijit 
quoque archiepiſcopus (Cantuariz) regi & concilio ſus 22a 
lam frve bullam, in _hunc modum continentem, &©c. Spelm. 
William de Brinkle recovered by verdi&t againſt Otho, par- 
ſon of the church of Be/ton, 101. os fuftratione unmus 
bullz papalis de ordinibus, alterius bul de tegitimatione, & 
tertie bu Sy de veniam exor antibus pre animabus anteceſſorum 
ſuorum, Trin. 4 Ed. 3: Rot. 100: Bulla olim_/iyillum 
/ignificans Glo. in X. Scriptores. Per hanc chartam.aurea 
bulla munitam. Charta 15 Jobannis;z n. 3t. py ns 
Pirg. de Invent. Rer. bb. 8. ſays; that this word ſeems to 
be derived from the Greek fzan, confilium. See Giome., 
Bull and B ar, By the Way 47 of. ſome places; a pats 
ſon may be obliged to keep a bull and a boar for the uſe 
of the pariſhioners, in conſideration of his baving'tithes of 
Calves and pigs, &c. 1 Rol. Abr. 559. 4 Mod. 241: 


Bullenger, The commons petition, that certain coms 
miſtons iſſued to cities, for. preparing' boats and. bul« 


lengers, may be repealed, the partiament not having cons 
ſented thereto. t. Parl. 2 H. 2. nu. 22c So BQ«- 
nr... -- ER Ae cut hier dE 68 
Buſllio. See B![litio. . rd Es | | 
Bullion, Is derived from the French billen, the ore, 
or metal whereof gold is made: it ſignifieth with us gold 
or. filver in maſs -or billet. 9 Ed: 3. ' fat. 2. cap. 2: 
And ſometimes the King's Exchange, or place whither - 
ſuch gold in the lump is brought to be tried or exchanged. 
An. 27 Ed. 3. flat. 2. cap. 14. | 4 H. 4. 10, | See Shene 
de Verbor. Sony verb, bullion. Gervaſe of Tilbury ſays 
(writin % the ſalt ſprings in #/orceflerfpire), that of old 
they calle a certain quantity of ſalt, bullon. dr hots . 
| Bullitio ſalis, As much brine or /alt as. is made from 
one boiling. What the learned. Dy. Fre/ne calls bullins 
and makes to be menſura_ ſalinaria, is no other than 
bullitio, one wealing or boiling. 
Mon. Angl. tom. 2. y <2 De guatuer ſummis -ſalis 
continenitbus quadraginta_ | 
=——= Reftius in libre cenſuali ap 


- « 


bullitio ya s might be the fame with a barrow, or meaſure 


1727. 
7 obs. See Founds, _ | 
Bundles, A ſort of records of the Chancery lying inthe 
office of the Rolls, in which are contained the files of bills 
and anſwers, of habeas cor. cum cauſa, certiorari, ittach- 
ments, ſcire faciaſes, certificates of ſtatute Staple, extents 
and bberates, fuperſedeofes, bails on ſpecial pardons, bills 
from the Exchequer of the names of. ſheriffs, letters pa- 
tent ſurrendered and deeds cancelled, inquifitions, privy 


ſeals for grants, bills ligned by the King, warrants of 


eſcheators,'.&c. | 


* Blccheio, (fromthe Fr. berobe) A. kind of gun, men- 


tioned in the Foreſt Recorgs. - 


#1 Fe 


5U PUrcifer 


BU” 

.*Buktifer regis, - (Pat. 17 FH. $. pur. 1. m. 1.) A 
purſe- bearer, or keeper of the King's privy purſe. 
-"Burdare, 7. e. To jeſt or trifle : it is mentioned in 
Knighton, viz. In tantum erat affabilis regi, quod burdando 
| fetebat a rege nundinas fibi concedi pro leporariis & canibus, 
&c.- So in Mat. Pariſ. Addit. pag. 149. quod nilli wer 
niant ad turn k:dum, vil burdandum, nec ad alias quaſ- 
cunque aventuras, Or. | 

Burells. - King Henry the Third granted to the citi- 
zens of London, that they ſhould not be vexed for the 
burells, or cloth iiſted according to the conſtitution made 
for breadth 'of cloth, in the ninth year of his reign. See 
Stow's Survey of London, fol. 297. 

Burg, burgus. See Burgh, and B92ongh. _ 
" Burgage, (burgagium, Fr. bourgage) Is a tenure pro- 
per to- boroughs, . whereby the inhabitants, by ancient cuſ- 
tom, hold their lands or tenements of the King,. or 
other Lord of the borough, at a certain yearly rent. It is 
a kind of foccage, ſays Swinburn, p. 3. ſed. 3. numb. 6. 
Ad militiam non pertin't, habetur ideo 1nter ignobiles tenuras. 
| Mentioned 37 H. 8. cap. 20. [tem nom utimur facere 
frdelftatem vel ſervitium 'forinſecum domin's feedorum pro 
terris & tenementis noftris, niſi tantummiodo redditus noftros 
de eiſdem terris exeuntes ; quia tenemus terras & tenementa 
noftra per ſervitium, burgagii, ita guod non habemus medium 
inter nos & dominum regem. MS. Codex de LL. Statutis 
& Conſuetud. Burgi villz Mountgomer. a temp. H. 2. 
Burgage was alſo anciently uſed for a dwelling-houſe in a 
borough-town, — Sciant—quod ego Editha filia Johannis de 
Aula .in /iged virginitate & poteſtate- mea dedi—Deo & 
beate Mariz & omnibus ſanftis & eleemeſynariz Leominſtr. 
pro ſalute anime mea—lIn liberam, puram & perpetuam 
eleemaſynam totum illud burgagium cum edificis & pertin. 
fuis quod jacet in villa Leominſtr. Ex Libro Chartarum 
Priorat. Leom. Ho 
- Burgagiuin liberum, Was when the tenants had paid 
their yearly rent to the ſuperior Lord, they were free 
from all other ſervices. WT OR ey 
-. Burghbote, Compounded of burg, ca/telluni, and bote, 
compenſatio, ſignifies a tribute or contribution towards the 
building or repairing of caſtles, or walls of defence, or to- 
wards the building of a borough or city ; from this divers 
had exemption by the ancient charters of the Saxon 
Kings ; whereupon it is uſually taken for the exemption 
or liberty itſelf. Raft. Expoſition of Wirds. Flita (ays, 
Signifitat quietantiam reparationis murorum civitatis vel 
burgft, {tb. 1. ©. 47. | | 

 Burg-Engliſh, See Bozongh-Englilh, 

Burgemote, Sax. Curia ve! conventus burgi vel civi- 
tatis ; the borough-court. Et habeatuy in an. ter. bur- 
geſmotus, & ſchirematus bis, niſi ſepius fit, & interſit 
epiſcopus & aldermannus, & diceant ili Det reflum & ſe- 
cf, LL. Canuti MS. cap. 44. $0 

Burgeſſes, (burgarii & burgenſes) Are properly men 
of trale, or the inhabitants of a borough or walled 


town ; yet we uſually apply this name to the magiſtrates | 


of ſuch a town, as the bailiff and burgeſſes of Leomin/ter, 
But we do now uſually call thoſe burge//es, who ſerve in 
parliament for any ſuch borough or corporation, Filius 
vero burgenſis etatem habere tunc intell gitur, cum diſerte 
ſciverit denarics numerare & pannos ulnare, & alia paterna 
negotia fimiliter exercere. Glanvile, lib. 7. cap. 9. In 
Germany, and other countries, they confound burge/s and 
citizen ; but we diſtinguiſh them, as appears by the ſtatute 
5 R. 2. cap. 4. where the claſſes in this commonwealth 
are thus enumerated : count, baron, banneret, cheva- 
leer de countee, citizen de citee, burgeſs de burgh. See 
the ſtatute of Merton, c. 7. and Che on Lit, fol 80. 
Burgk, Burh, Bo2ougl, Are derived from the Saxon 
burgh, 1.e, oppidum, caſtrum ; or rather from the Goth. 
berg, rupes, faxum: for, in ancient times, towns were 
. built on hills, and afterwards removed into vales, for the 
ſcarcity of water on hills, | 
©  Burghbzech, or Bozgb2eck, 
 Fidguſſinis frattio, vel plegit violatio.) Angli omnes decem- 


virali olim fidejuſſione pacem regiam flipulati ſunt z quod' 


autem. in hane commiſſum eſt, burghbrech dicitur, ejuſque 
copnitio &- vinditla, regits cbartis, plurimis credebantur, 


_ 
y 


Vid. LL. Canuti, Cap 55. Burghbrich, 7: 7. 


: 


(Sax. burhbrices, 1. e. 


 Duzdale armig. | 
day book, ſub #:t. Somerſet. Eti/. Winto 


| Hales P.C. 79. 
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tatis aut ſeptt. Gallice, bleſmure 
Polychr. lib. x. cap. 50. 7 hb Bega | 
Turzherifth,——1/@ conſuetudines pertinent ad Tay, 
ton, burgeriſth, Latranes, pacts infratli0, hamfare, diner; 
de hun. & demnarii 8. Petri. MS, Camidcni, Penes Wii 
Prgre, The word occurs in. Done 

1 $ | n. Taoton, lite 
conſuetudines, &c. So a charter. of. Edmund King, anng 
944. in Will. Maney lib. 2. de Geſtis Rerum Angl 
Cone eccleſfie $. Mariz—— Fara, conjuetuding tz 
forisfarruvtts, —1. e. Bu: gheriſtth & Hundred, Sethna, te, 
Mr. Somner thinks it thould be Bur, hbrich, BY, 
Vurghware, (qua/e burgi wir) A citizen or buryeſs, 
Willielmus Rex ja'utat W iiſielmum epiſcopum & Gofhe. 
dum porrtgrefium & omnem burghware infra London 
Charta Willielmi ſen, Londinenfibus herP R 
Burglary, ( Burglaria, from the Sax. burgh, durys 
or 41x, and {arcin, . turtum) Is a felony at Common Xt, 
in breaking and entering the manſion houſe of another % 
the night, with intent to commit ſome felony within the 
ſame, whether the felonious intent be executed or not, 


Every entrance into the houſe by a treſpaſſer is not a 
breaking in this caſe, but there muſt be an aQual break. 
ing. As if the door of a manfion-houfe ſtood open, and 
the thief enters, this is no breaking. $0 it is if the win- 
dow of the houſe be open, and the thief, with a hook or 
other engine, draweth out ſome of the goods of the owner, 
this is no burglary, becauſe there is ny aCtual breaking of 
the houſe ; but it the thiet breaketh the glaſs of the win- 
dow, and with a hook or other engine draweth out ſome 
of the goods of the owner, this is burglary, for there was 
an aCtual breaking of the houſe. 3 Inſt. 64. Theſe aQs 
amount to an aCtual breaking, viz. opening the caſement, 
or breaking the glaſs window, - picking” open the lock of 
a door, or putting back the Jock, or the leaf of a win- 
Fg or unlatching the door that is only latched, 1 Hal, 
a1 og Tl | 

Ore of the. /ervants in the houſe opened his lady's 
chamber door, which was faſtened with a braſs bolt, with 
deſign to commit a rape ; and it was ruled to be burglary, 
and the defendant was conviCted and tranſported. Stran. 

81. Kc Bi NG 
: It is deemed an entry, when the thief breaketh the 
houſe, and his body, or any part thereof, a's his foot, or 
his arm, is within aay part of the houſe ; or when he 
putteth a gun into a window which he hath broken, or 
into a hole of the houſe which he hath made, of intent 
'0 murder or ki!l; this is an entry and breaking of the 
houſe : but if he doth Harcly break the houſe, without any 
ſuch entry at all, this is no burglary, 3 /n/t. 64. 

If divers come in the night to do a burglary, and one 
of them break and. enter, the reſt of them ſtanding t9 
watch at a diſtance, this is burglary in all. 3 I-/t. 64. 

All out- buildings, as barns, ſtables, dairy houſes, al- 
joining to a houſe, are looked upon as part thereof; anl 
conſequently burglary may .be committed in them : but if 
they be removed at any diſtance from the houſe, it ſeems 
that it hath not been uſual of late to proceed againlt of 
fences therein as burglaries. 1 Hark. 104. 

The manſion-houſe doth net only include the duel 
ing-houſe, but alſo the out-houſes that are parcel there- 
of, as barn, ſtable, cow-houſe, dairy- houſe, if they are 
parcel of the meſſuage, though they are not under the 
ſame roof, or joining contiguous to it ; and ſo, he fy, 
it was agreed by all the Judges : but if they be no parcel 
of the meſſuage, as if 2 man take a lea'e of a dwelbng-. 
houſe from one, and of: a barn from another ; or if t be 
far remote from' the dwelling-houſe, and not fo near B 
it as to be reaſonably eſteemed parcel thereof, as if it ſtan 
a bow-ſhot off from the houſe, and not within or neart 
curtilage of the chief houſe, then the breaking of it 18 not 
burglary, for it is not a manſGon-houſe, nor any pt 
thereof. 1 Fale's Hift. 558, 559. : 

To break and enter a ſhop, not parcel of the mages 
houſe, in which the ſhop: keeper never lodges, but only 
works or trades there -in the day time, is not burglarys 


pro quorum dignitate, mula atiis. levior fuit, alias grawior, 


but only larceny ; but if he, or his ſervant, uſually mw 


RS 


| ten lodge in, the ſhop at night, it is then a'manſion- 


houſe, n 
Hiſt, 5572 
Tt'1s not nect Ms b. 
be aQually in the houſe ar "the" 
committed. 1 Haw. 'rog.o  - $5 1 
- As long as the day continues, whereby a man's counte- 
gance may be diſcerned, it is Called day 3 and when dark- 
veſs comes, and day-light is paſt, ſo as by the light of 
day you cannot diſcern the countenance of 'a man, then it 
:5 called night: 3 71. 63 © And this doth aggravate the 
offence; ſince "the night is the eime -wherem ''man 18 at 
reſt, and wherein beaſts: rus about ſeeking their prey. 
Hence in ancient records, the twilight was ſignified, when 
it was faid, inter tanem &' Jupum” (between the dog and 
the wolf ;) for when the night begins, the dog 
the wolf ſecketh his prey. '3 nf. 63 
- There can be-no burglary but where the inditment 
both expreſly alledges, and the verdiCt-afſo finds, an in- 
tention to. commit ſome felony ; for ib it appear, thar'the 
offender 'meant on]y to 'commit 2 tr rn to beat the 
y or the like, he is' not guilty of burglary. 1 Haw. 
105. However, it ſeems the much better opinion, that 
an intention to commit a rape, or- other ſuch crime, 
which is made felony by ſtatute, and was a'treſpaſs only 
tt common law, will make a mar guilty of burglary, as 
much as if ſuch offence were a felony at -common law ; 
becauſe wherever a "ſtatute makes any offence felony, it 
incidentally gives it all the properties of a felony at com- 
mon law. 1 Howtk. 105. © | ; 
Stat. 24 Hen, 8. c. 5. If any perſon be indiCted or 
appealed for the death of any evil-diſpoſed iperſons, at- 
tempting to murder, rob, or burglarily to break manſion- 
houſes, the perſonsfo indicted or appealed, and by verdict 
ſo found,” ſhall not forfeit any lands or goods, but ſhall 
thereof be acquitted, in' like manner as if they -were ac- 
quitted of the death of the ſaid evil-diſpoſed perſons. 
-"Stat.”18' EL < 4. feet. 1. If any perfort ſhall commit 
any-felonious rape,- raviſhment or burglaty, and-be found 
guilty by verdj&, ' or ſhall' be outlawed, or ſhall'contcſs 
uch rape or burglary, every perſon ſo found guilty, &c: 
hall ſuffer death, and forfeit as in caſes of ſelony, with- 
out benefit of clergy. © | ah 
Stat. 10 & x1 1/4."4. c. 23. ſei 2. Every perſon who 
ſhall apprehend any one guilty of burglary, and profecure 
him to conviftion, ſhall have a” certificate,” withour” fee, 
under'the hand of the Judge, certifying: ſuch conviftion, 
and within what pariſh or place the burglary was com- 
mitted, and-alſo that ſuch burglar was diſcovered and ta- 
ken, or diſcovered or taken, by the perſon ſo difcovering 
or apprehending;z /and.if any diſpute ariſe between ſeveral 
perſons ſo diſcovering. or apprehending; the / Judge ſhall 
appoint the certificate into ſo many ſhares to be'divided 
among the-perſons concerned, ay to-him\ ſhall feem juſt 
and reaſonable, which: certificate may. be: once / aſſigned 
over; and'the' original proprietor, . or the” aſſignee of- the 
ame, ſhall by virtue thereof be diſcharged from all man- 
ner of pariſh and ward offices, within the pariſh or ward 
Fhere the fe'ony was committed ;- which faid certificate 
ſhall be inrolled by the clerk of-the peace of the county, 
n which the ſame ſhall be granted, for which he ſhall 
Is. and no more. i 1G tO 054 
02.-3. And if. any perſon ſhall happen to be Nlain by 
ich burglar, in endeavouring to apprehend him; the exe- 
cutors or adminiſtrators of ſuch perſon flain ſhalt have 
like certificate. . | 
dat. 5 Ann." 6.31. ſoft. 1: Every perſon who ſhall 
apprehend any perſon guilty of burglary, and proſecute 
a to conviction, ſhall: have:and receive, over and above 
© rewards given by 10'& 11 FF. 3. cap. 23. the:ſum 
of 404. within-one - month-after ſuch convition, to' be 
well the ſheriff or ſheriffs of the county where ſuch 
foe } or burglary ſhall be made and done, without any 


for the ſame, to the perſon or perſons ſo taking, ap- 
tervending; and proſecuting the faid offenders, he and 
tendering a certificate to the faid ſheriff 'or ſheriffs, | 
wa the hand or hands of the Judges or Juſtices before 


m ſuch felon ſhall be convicted, icerti 


which a burglary: may be committed. 1 Zales 
8. F: fo icy HHS 
22ceffary 6 make it durplary; that a 


: 
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-* 


very tirtie of tho once 


ſleeps, and | 


= ; fying the con- 1 
- 2580n of ſuch felon, and in what pariſt the burglary was ; / 


- 


committed, and alſo-that” the burglar | was taken by the 

perſon c'aiming the-reward ; and if any diſpute ſhall hap-- 
.pen'to ariſe. between the. perſons claiming, the' judge ſhalt 
by the ſaid cercificate appoint the ſame to-be paid amongſt 
the" parties ' claiming the | ſame," in ſuch ſhare and: pro- 
| portion as to him ſhalt ſeem jult and reafonable.- oo 
| Se, 2.- And if any watchman or- any other perſon” 

'be killed, in endeavouring to apprehend any ſuch burglar, 

his executors or adminiſtrators, upon certificate delivered 
under the /hand and ſeal of the Judge, or of the two next 
Juſtices of the peace, of ſugb perſon being fo killed 3; which 
certificates they ſhall, "on ſuſſicient'proof before them 
.made, give without fee ; ſhall receive' the ſum of. 40 /. 
fron the ſheriff or theriffs of the county where the faid 
fat was committed, 0 *) PHITIT POR VIAL 

' 8:8. 3. And the ſheriff, upon producidg the certificate 
and receipts for the fa'd rewards, may deduCt the fame on 
his accounts ; and if he have not money in his hands, he 
ſhall be 'repaid out of the treaſury, on certificate from the 
clerk of | the pipe. *' BT 

; Set. 4. And moreover, if- any perſon, being out of 
'prifon, ſhall commir any burglary, and' afterwards dif- 
cover two or more the like offenders, ſo as two'ofr more. 
'be conviCted ; he ſhall have the like reward and allowance 
of 40 1. and alfo all other advantages which are given to 
,perſons who ſhall apprehend and conviCEt any the like of+ _ 
fenders; and ſhall alſo haye the King's pardon for all 
burglaries, robberies, and felonies (except murder” and 
treaſon) by him-committed before ſuch difcovery made z 


; which pardon ſhall be ikewife a. good bar to an appeal, © 
| 
'the manſhon-houſe of another, by day or 'by night, with- 
. out breaking the ſame, with an intent to commit felony; 
'or being in ſuch houſe ſhall commit any felony, and ſhall 
in the night-time break the ſaid houſe to get out, he ſhall 
, be guilty of burglary, and oufted of the benefit of clergy, 
int the fame manner as if he had broken and entered the 
houſe In' the night-time, with intent to commit-:felony. 

' Joſhua Crniwall was indifted { with another perſon fox 
burghry. And-upon' the /evidence it appeared, that he 
was a ſervant in the houſe where the robbery was com- 

mitted, and in the night-time opened the ſtreet door, and 
let in the other priſoner, and ſhewetd him the ſide- board, 
from whence the other\priſonjer took'ithe plate : then the 
 defendant'opened the door and Jet him out ;' but the de- 
 fendant did not go out with him. but went ito bed. 
Upon the trial it was doubted; whether this was burglary 
in the ſervant, he not going out with the other. But 
afterwards, at a meeting of all the- Judges at Serjeants- Inn, 
they were all of. opinion, that 'it was burglary in both, 
and not to be diſtinguiſhed from the cafe where one 
watches at the ſtreet-end, whilſt another goes in and 
comtnits/the burglary, which hath been-often ruled to be 
burglary” in both ; and upon:report of this opitiion, the 
defendant was executed. Sfra; dB1., © 7 
Stat. 3 Geo; It; cap." 15. fe.” 4. ''No ſheriff ſhall be 
obliged to bring or'charge in his accounts "any ſam or 
ſums of money paid for the rewards for conviCcting bur- 
glars, but ſhall and may' immediately apply for the/ſame 
to the commiſſioners of the treaſury, who ſhalb forthwith 

repay the fame without fee, oY 09 94 
Stat; 6 Geo, 1, cap. 23: ſet. 10." The reward''of: 401; 
for the'apprehending and convifting any perſon or perſons 
for -burglary, ſhall be paid "without any deduction, for 
| who fhall be apprehended for- the ſaid 


» & 


: . 


— — 


; 
y 


every offender 
crime. X Han 1:1 4157 | 
Stat. 25 Geo.'2.' cap. 36. ſeft:11. The charges of pro+ 
ſecuting' and convitting a burglar, ſhall be paid by the 
treaſurer 'of the 'county-where the burglary was committed, 
on producing-to him the order of the court for:that pur- 
poſe, which the clerk of aflize, or of the peace, - thall - 
make out for the fee of 1's 1 IE IO, 
— _* *_  IndiQment for burglary. +, _.. 
THE jurors'of our lord the King their oaths preſent, 
that date” of ———'in the county, of w—mmmes 
0n the ————— day of "www 110 the morn year of the 
reign of at ther hour of —' in the night of the 
ame day, with force and arms; at wmm— in — 
| ? # | ; an————m— {24 


- 
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Stat. 12 Ann. ft; 1. & 7: Tt any perſon ſhall enter itito/ 


mm the dwelling-houſe of — felaniouſty and bur- 
flarioufly did break and enter, with intent him the ſaid 
m—n———— of his ſaid goods in the ſame dwelling-houſe then 
being, feloniouſly and burglarioufly to ſpoil and rob, and: the 


ſame goods SET. and burglarioufly to fleal, take. and. 


carry away, agat 


the peace of our ſaid lord the King, his 
crown and dignity. ne a "BE 


tom. þp. 183. viz. In Upton funt 18 villani, 11 bordaru 
duo Pork & pre/byteri. bs - y 4 | 
Burials.” Forfeiture for a popiſh burial, 3 Jac. 1. 
c« 5. ſet. 15.—vSites of churches to be demglithel to be 
incloſed for burial-places, 22 Car. 2> c. 11. ſeft. 66.— 
Miniſter to keep regiſter at pariſh charge, 30 Car. 2. 


fl. 1. c. 3. ſe. ].—Proviſions for burying in woollen, | 


18 Car. 4. c. 4. 30 Car. 2. /t. 1. c. 3—No burials to 
be in new churches. See Hiegijter, | 

Burlimen, See Oucking, wm 

Burneta, Cloth made of dyed wool. A burnet colour 

muſt be dyed ; but brunus color may be made with wool 
without dying, which we call medleys,or rufſets. Dif 
ferentia inter brunum co:orem et byrnetam ; brunus erm 
"color poteſt fieri ex lana abſque tinflura, viz. ruſſetum : 
burnetum vero requirit tinffuram et artificium hominis 
quoad colorem. Lyndewood. 

Burning. Maliciouſly and voluntarily burning the 
houſe of another, by night or by day, is felony at the 
Common law. 1 Hawk, 105. 3 1nf/t. 66. By the 
commiſhon of the peace, any Juſtice may caufe to come 
before him all thoſe, who to any of the people, concern- 
ing the firing of their houſes, have uſed threats, to find 
ſufficient ſecurity for the peace, or their good behaviour 
towards the King and his people ; and if they ſhall refuſe 
to find ſuch fecurity, may cauſe them to be ſafely kept in 
the King's priſon, until they ſhall find ſuch ſecurity, 

The burning muſt be maliciou/ly and voluntarily ; for 
if it be done by miſchance, or negligence, it is no telony, 
3 Infl. 67. Yet if a man maliciouſly intending only to 
burn one perſon's houſe, bappens thereby to burn the 
houſe of another, it is certain that he may be indicted as 
having maliciouſly burned the houſe of that other ; for 
where a felonious deſign againſt one man mifleth its aim, 
and takes effe& upon another, it ſhall have the like con- 
ſtruction as if it had been levelled againſt him who ſuffers 
by it. 1 Haw. 106. 

Neither a bare intention to burn a houſe, nor even an 
aCtual attempt to do it, by putting fire to a part of a 
houſe, will amount to felony, if no-part of it be burned ; 
but if any part of the houſe be burnt, the offender is 
guilty of felony, notwithſtanding the fare afterwards be 
Put out, or go out of itſelf. 1 Haw. 106. 

Not only a manſion-houſe, and the principal parts 
thereof, but alſo any other houſe, and the out=-buildings, 
as barns and ſtables adjoining thereto; and alſo barns full 
of corn, whether they be adjoining to any houſe or not, 
are ſo far ſecured by law, that the malicious buraing of 
them is felony at Common Law. 1 Haw. 105. 

A perſon ſeiſed in fee, or but poſſeſſed for years, of a 
houſe ſtanding by itſelf at a diſtance from all others, can- 
not commit felony in barning the ſame. - Alſo it ſeems 
the much ftronger opinion, 'that a man ſo ſeized or pol- 
ſefled of a houſe in a town, that burns bis own,with an 
intent to burn his neighbour's, but in the event burns 
his. own only, is not guilty of felony: but however it is 
certainly an offence highly puniſhable, in regard of the 
malice thereof, and the great danger to the public which 
attends it ; and the oftender may be ſeverely fined, and 
impriſoned during the King's pleaſure, and ſet on the 


pillory, and bound to his good behaviour during life.. 


23 Haw. 206. | | 

By ſtat. 3 E4. 1. c. 15. Such as be taken for houſe- 
burning feloniouſly done, are not bailable by Juſtices of 
the peace. - . 

Stat. .37 Hen. 8. cap.6. ſet. 4 Tf any perſon ſhall 
maliciouſly, willingly, and unlawfully, burn .or .cauſe-to 


be burnt, 'any--wain, .or cart -laden. with coals, -or with] are.  - 


|--Stat. 6:0, 11, cap.116. Owners of trees, hedges, &' | 


any\goods.or merchandize,; or any heap-of wood prepared, 


- cut, orfelled .for making: coals, billets, or talwood, he. 


o ' , | have the benefit of his clergy. | 
Buri, Huſbandmen. It is mentioned in the 1onaft, | 


ſhall forfeit treble damages to the party grieved, to: 
covered by aQion of treſpals ; and allo, 10 1, ag ny -þ 
the ing. "ay þ s 9-10 

| Buat. 4. .$:P. & Ms cop; 4: Every perſon wha uy 
;maljciouſly, copumand, hire, or counſel any perfon, yi. 
fully to burn any dwelling-houſe, or any part ther ol © 


[any ogy then baving corn or grain in the ſame, ſhall no 
Stat. 4.3 £liz. c,13- Whaeyer ſhall wilfully and of 
malice burn, or, cauſe to be burned, or aid, procure, or 
:conſent.,to- the burning of any barn, or ſtack of corn or 
grain, within any. of the counties. of Cumberland, Ny. 
thumberland, Wg/imoreland and Dureme, ſhall be guity 
of telony without benefit, of, clergy. , And Juſtices 
peace in ſeſhons.may hear, and determine the ſame, | 
| Stat, 22 & 23 Cor. 2. /ef?. 2. Where in any part of 
this kingdom, any perſon or perſons ſhall in the night. 
time maliciouſly, unlawfully and willingly burn, or 
cauſe to be burnt, or deſtroyed, any ricks or ſtacks of 
corn, hay or grain, barns or other houſes or buildings 

or kilns ;. eyery, ſuch offence ſhall be adjudged felory, 
'and the offenders and every of them ſhall ſuffer as in cafe 
of felony. : 

See2. 3- Provided, that no .attainder for any of the 
offences made felony by virtue of this a©t, ſhall make 
or work any corruption of blood, loſs of dower, or dif- 
inheritance of heirs. - 

Seft. 4+ And it any perſon being found guilty (in order 
to avoid judgment of , death, or execution thereupon) 
ſhall make his eleCtion to be tranſported, the court ſhall 
cauſe judgment to be entered, that he be tranſported to 
ſome of the plantations, in the faid-judgment to be parji- 
cularly mentioned and expreſſed, tor the ſpace of ſeven 


| years; and if he ſhall return before the expiration of 


the term, he ſhall ſuffer death as a felon, and as if no ſuch 
eleCtion to be tranſported had been made by him. 

Se, 6. And the Judges of aflize, or three Juſtices of 
the peace, whereof one to be of the quorum, may deter- 
mine the ſaid offence: and the faid Juſtices, on requeſt 
of the party injured, ſhall iffue their warrant for appre- 
hending all ſuch perſons as ſhall be ſuſpeCted thereof, and 
take their examination ; and ſhall cauſe all others who 
to them ſhall ſeem likely ro make diſcovery, to appear 
before them, and give information upon oath ; yet fo as 
[no perſon to he examined ſhall be proceeded againſt for 
any offence, concerning which he ſhall be examined #2 
witneſs, and-ſhall upon his examination make a true dil- 
covery : and if ſuch witneſs being duly ſummoned ſhall 
refuſe to appear,. or be axamined, they may commit him 
'to the common goal, till he ſubmit to be examined upon 
oath: and they ſhall iſſue warrants for ſummoning Jurors. 

$2. 15. The proſecution muſt be in fix months after 
the offence committed. 

; Stat. 4 & 5 W. 3. cap. 23. ſe. 11. No. perſon ſhall 
on any mountains, hills, heaths, moors, foreſts, chaſes 
or other waſtes. burn, between February the ſecond and 
Fune the twenty-fourth, any grigling, beath, furze, go 
or fern ; on pain of being committed to the Hhoule 
correQtion for anytime not exceeding one month, 80r 
8 than twenty days, [there to be whipt, and kept to hard 
labaut.--Þ 7 wt H57 

Stat. 6 Ann. cap. 31. If. any ſervant, through neglect 
or carclefineſs, ſhall fire, or cauſe tobe fired any dwelling: 
houſe,' or out-houſe or houſes, and be thereof con)! 
on the oath of one witneſs before two Juſtices, he 
forfeit 1co 7. to the churchwardens of the pariſh where 
the fire ſhall happen, to be diſtributed by them £0 the 
ſufferers, in ſuch proportions, as'to them ſhall ſeem Jv» 
and if /he do not pay the ſame immediately on demand 
the churchwardens, the ſaid Juſtices ſhall commit him-t0 
ſome workbouſe: or houſe of correQion for cighte® 
months, there to be kept to hard labour. thall 

Stat, 1 Geo. 1. flat. 2. cap. 48. If any perſon 184 
maliciouſly ſet on fire, or burn any wood, underwood x 
or coppice, be ſhall. be guilty of felony, and Þbe liable t9 


” 


all the penalties and iforfeitures as other-telons by law now 


» 


burnt,” cut dawn, ſporled, &c. either by day « by aig) 


BU Ss 
ſhall have fatisfaQtion from the inhabitants of the place, 
in the ſame manner as for dikes, &c, overthrown in the 
night is provided by 13 Ed. 1. | 

Stat. 9 Geo, I. C 22+ See Black Act, 
Stat. 28 Geo. 2. cap. 19. ſet. 3: If any perſon ſhall ſet 


fre to, burn or deſtroy any gols, furze, or fern, inany fo- 


reſt or chaſe without conſent of the owner, or perſon 


chiefly intruſted with the cuſtody of ſuch” foreſt or chaſe, 
or of ſome part thereof, or ſhall þe aiding therein, and 
being brought before a Juſtice ſhall be thereof convicted 
by confeſſion, or oath of one witneſs, or on view of the 
aſtice, he ſhall forfeit not exceeding 5/7. nor leſs than 

05. half to the informer, and half to the poor ; and if 
not forthwith paid, to be levied by diſtreſs ; and if no 
ſufficient diſtreſs can be found, the Juſtice ſhall commit 
him to the common goal for any time not exceeding three 
months, nor leſs than one month. 

By ſtat. 20 Geo. 2. c. 52. All offences of ſetting fire 
to any houſe, barn or out-houſe, or to any hovel, cock, 
mow, or ſtack of corn, ſtraw, hay, or wood, are ex- 
cepred out of the general'pardon, * | 

See title Arſvn. | 

Surning in the hand. See Clergy. 

Surpozt, Cables how made there, 21 Hen. 8. c. 12.- 

Burrochium, A burroct, or ſmall wear, where weels 
are layed in a river, for the taking of fiſh, 

Burrowjtouneſs, A duty of exciſe granted to the 
town of, 17 Geo. 2. c. 21. | 

Burſa, A purſe——— Reddendo inde ad burſam abbatis, 
xvid. ad feſtum Santi Michaelis, &c. Ex lib, Cart. 
Priorat. Leom. | 

Buſacia, The bur/ſery, or exchequer of collegiate 
and conventual bodies, or place of receiving and paying, 
and accounting by the burſarii, burſers, A. D. 1279. Com- 
putaverunt patres Radulphus de Meriton & Stephanus de 
Oxon. de burſaria domus Bernceſtre coram auditoribus. 
Paroch. Antiq. p. 288. 

Burſarit. "This word did not only ſignify the bur- 
ſars of a convent or college, but formerly all exihibi- 
tioners, or ſtipendiary ſcholars at Parts, were called bur/a- 
ri, as they lived on the bur/e or fund, or contribution 
of benefaCtors. In ea univerſitate (ſcil. Oxon.) ſunt 
clara caliegia a regibus, regints, epiſcopis, & principibus fun- 
data, & ex es eorum ſcholaſtici plurimi utuntur, 
quos Parifiis burſafios vocamus. Joh. Major, Geſt. Scot, 
lid. 4, cap. 5. So among the Ciltertian monks, the bur- 
farii were the novices or young ſcholars ſent to the uni- 
verſity, and there maintained by the religious out of their 
public bur/e or ſtock. | 

Burſe, (burſa, cambium, baſilica) This word is alf 
uſed in Domeſday for bury. Cowell, edit. 1727. 

Surlholders. See B92ough-holders., 

Bury. See Berrie. | 

Bury Ht. Edmund, For erefting workhouſes, and 
paving the ſtreets there, 21 Geo. 2. c. I. | 

Buſca and Vuſrus, (Fr. buſche) Underwood, billet, 
alſo bruſhwood. Rex, dilefis & fidelibus ſuis Rad. de 
dandewico & Johanni de Bland. — Pued -regorum artifices 
1p/os rogos, qui in civitate (London.) & villis predittis, ex 
buſca, wel -carbone boſci freri conſurverunt, jam de nyvo, 
preter ſolitum, ex carbone marino concremant & componunt. 
Pat. 35 Ed. 1. m. 4. dorſo. See Buſta. 

Bulhel, See JBcaſures and Weights. - 

Vuſones Comitatus, For barones : Juſticiariii vacatis 
ad fe quatuer vel ſex, vel pluribus de majoribus comita- 
tus, gut dicuntur buſones comitat. & ad quorum nutum de- 
pendent wvota aliorum, Brat. lib. 3. traCt. 2. Cc. 2. num. I. 

ed quere, | | 

Buſſa, t. fe A great ſhip. ' 

Buſſellus, A buſhel; from buza, butta buttis, A 
anding meaſure of wine z butticella, butticellus, buſſellus, 
a leſs meaſure. From the old Gall. bouts, leathern veſ- 


ſels for holding wine. Whence our leather boots, and. 


buſtin= wad budget, and bottles. Sax. byita, uſed for 
ttles in the Saxon goſpel, St. at. ix. 17. The bags 
of leather, in which they lately carried water, from the 
*Urrn, to the city of Horcefter, were hence called bytes, 
and each load of water was termed a bytte of water, Se 
r. Kennet's Glo ary'in Buſſelhis, | | 
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| _ Buſta, and Buſtus,——£t  wnam carrefatam buſtas 
ſingulis ſeptimanis in boſco pradifte. Mon, Angl. 1 Par, 
f. 473+ b. Firewood, properly the lopping of trees. - Ex 
auxi Johan. Ate Gate prift bouche & carhouna la wountance 
XXvili 5, iii d. ſaunz paiement. Pl, Patil, 14 Fd, 2, 
Elſewhere we find, cum ſpinis & bu/tis, where it- ſeems to 
lignify trowſe or tynet for repair of hedges. was aha 

Butchers, A butcher that ſelleth ſwines fleſh meaz- 
led, or flefh dead of the murrain, ſhall for the firſt time 
be grievouſly . amerced, the ſecond time ſuffer judg- 
| ment of the pillory, the third time be impriſoned, and 
make a fine, and the fourth time forſwear the. town. 
Ordinance for bakers, mqde during the reign of Hen. 4, 
Ed. 1. or Ed. 2. but uncertain when, or in which of therr 
times. ; 

Stat. 4 Zen. 7. c. 3. No butcher ſhall flay any beaſt 
within any walled town, except Carliſle and Berwick, on 
pain of forfeiting for every ox 124, every cow and other _ 
wy 84. half fo the King and half to him that will 
ue. ; | 
Batchers ſhall not kill calves between the firſt of Fa- 
nuary and the firſt of May, 21 Hen. 8. c. 8.—Prohibited 
to keep tan-houſes, 22 Hen. 8. c. 6.—Butchers meat to 
be ſold by the pound, and the prices limited, 24 Hen. 8. 
c.-3- 25 Hen. 8. :c. 1. 27 Hen. 8. c. 9. But by 
er 8. c. II, it may be fold by weight or other- 
wiſe, | 4 

Stat. 2 & 3 Ed. 6. cap. 15. If any butcher ſhall con- 
ſpire not to ſell their victuals but at certain prices, every 
ſuch perſon ſhall forfeit for the firſt offence 10/. to the 
King, and if not paid in fix days he ſhall ſuffer twenty 
days impriſonment, and ſhall only have bread and water 
for ſuſtenance ; for the ſecond offence 20/. in like man« 
ner, or the pillory ; and for the third offence 4o/. or the 
| pillory, and the loſs of an ear, and to be taken as a man 
infamous, and not to be credited in any matter of 
judgment. And the ſeſſions or leet may determine the 
ſame. p | 

Stat. 1 Fac. I. cap, 22. ſet. 2. No butcher ſhall wa- 
ter any hide, except in Fune, Fuly, and Auguſt, on pain - 
of 3s. 4d, for each offence, No butcher ſhall put 
to ſale any hide putrified or rotten, on pain of 3s. 44. 
for each offence in like manner. No butcher ſhall 
gaſh, ſlaughter, or cut any hide of any ox, bull, ſteer, 
or cow, in flaying thereof, or otherwiſe, whereby the 
ſame ſhall be impaired or hurt, upon pain of forfeit- 
ing 204. _. | | | 

Sedt. 46. Which penalties ſhall be divided into three 
equal parts, one third to the King, one third to the 
informer, and one third to the town or lord of the li- 
berty. F 

Stat, 3 Car. cap. 1, If any butcher ſhall kill or ſell any 
victual on the Lord's day, he ſhall forfeit 6's. 8 9. one 
third to the informer, and two thirds to the poor, on 
conviction before one Juſtice, on his own view, or con- 
feſſion, or oath of two witneſſes, to be levied by the con- 
ſtable or churchwardens. _ | 

Stat. 15 Car. 2. cap 8. No perſon uling the trade of 
a butcher ſhall ſell, offer, or expoſe to fale, by himſelf 
or any other, any fat oxen, ſteers, runts, kine, heifers, 
calves, ſheep, or lambs alive, on pain of forfeiting 
double value, half to the King, and half to him that 
will ſue. | et ; 

Stat. 5 Ann. c. 34. ſe. 2. Butchers within ten miles 
of London not to ſell fat cattle alive or dead to orle 
another. But by 7 Ann. c.. 6. they may ſell dead calves 
or ſheep. : ; 

Stat. 9 Ann. cap. 11. ſef?. 11. If any raw hide ſhall 
witfully or negligently be gaſhed in the flaying thereof, 
or being gaſhed, be offered to fale by any butcher or other 
perſon, the offender ſball forfeit 25. 6. for ſuch hide, 
and 1 s. for a calf ſkin ;. half to the poor, and half to the 
informer ;' to be levied by two Juſtices. k | 

Se. 36. Any two Juſtices near the place may, in three 
months after the offence committed, ſummon the party 
accuſed, and the witnefles ; and upon the party's appear- 
ance, or contempt in not appearing, on proof of notice 
given, may examine the witneſſes upon oath, and = 

c 
the 


judgment, and ifſue warrants under their hands - 
Ix | 


oo VF 
the penalty by diſtreſs; and if not redeemed in fix days, | 
the ſame to be ſold. 'They may alſo mitigate the penal- 
ties, ſo as they reduce them not leſs than a fourth part 
over and above the coſts and charges. And any perſon 
aggrieved may appeal to the next ſeſſions, who may hnally 
_ determine the ſame; and in caſe of conviction, ifſue war- 
rants for levying the penalties. 

But or Buit ( Butiicum) As a butt of malmſey, con- 
taining at leaſt one hundred and twenty-ſix gallons, 
' Ann. 1 R. 3,c. 13. It ſignifies alſo the place where 
archers are wont with their bows and arrows to ſhoot at 
a mark, which we at this day call ſhooting at the butts. 
There is alſo a meaſure called a ſalmon butt, which con- 
tains eighty- four gallons. Lib, Afiſ. and ftat.. 2 Hen. 6. 
cap. 11, 

- Buteſcarles. See Buzcarles. Chronicon Sax. þ. 172. 

Butlerage of Wines, Signifies that impoſition upon 
fale wine, brought into the land, which the King's but- 
ler, by virtue of his office, may take of every ſhip; that 
is, two ſhillings of ney tun of wine imported by ſtran- 
gers. Rot. Parl. 11 H. 4. Ann. 1 H.8.c. 5. The 
ſtat. 12 Car. 2. c. 24. for taking away of purveyance, does 
not extend to prejudice the ancient duties of butlerage, 
and priſage of wines, but they are to continue as before 
the making this at. See Calthorp's Reports of Special 
Caſes, p. 23. and 4 Infl. fol. 30. 

See Priſage. ; | | 

Butſecarl, Buthſcarle, WLuteſecarle, or Evieſcarle, 
The ſame with boatſwain, or mariner. Seid, Mar. clauf. 


184. | | 

Sutter and Cheeſe. Stat. 9 Hen. 6. cap. 8. To the in- 
tent that poor people ſhall not be deceived in the weight of 
cheeſe, it is ordained that the weight of a wey of cheeſe, 
may contain thirty-two cloves, that is to ſay, every clove 
ſeven pounds by the ſaid weight couching, [that is, bend- 
ing downwards.] 

Stat. 3 & 4 Ed. 6. cap. 21. ſet?. 1. No perſon ſhall 
buy to fell again any butter or cheeſe, unleſs he ſell the 
ſame again by retail in open ſhop, fair, or market, and 
not in groſs, on pain of double value ; half to the King 
and half to him that will ſue. | | 
$28. 2. Provided that the word retail, mentioned in 
this aCt, ſhall not be expounded only where a weight of 
cheeſe, or a barrel of butter, of leſs quantity, and not 
above, ſhall be ſold at any time to any perſon or perſons in 
open ſhop. 

Ser, 2. This aRt not to extend to innholders or vic- 
tuallers. Stat. 5& 6 Ed. 6. cap. 14. ſeft. 3. whoſoever 
| ſhall ingroſs, or get into his hands, any butter or cheeſe, 
to ſcll the ſame again, ſhall be deemed an ingrofler. 

Se. 7. But the buying of any butter. or cheeſe, by 
any licenſed badger, lader, kidder, or carrier, who ſhall 
ſell or deliver in open fair or market, ſhall not be deemed 
regrating. Fo 
| Stat. 5 Eliz. cap. 12. ſe. 4. No badger, lader, kid- 
der, carrier, buyer, or tranſporter of butter and cheeſe, 
ſhall be licenſed to thoſe offices, unleſs he be or have been 
a married man, and be an houſholder, and of the age of 
thirty years or upwards; - and unleſs it be in open ſeſſions 
of the county, where he hath dwelt for three years laſt 
paſt ; and the licence ſhall continue only for one year, 

Se 5. And the licence ſhall bear date of the day and 

lace of the ſeſſions, and to be ſigned and ſealed by three 
T aſticos there, one whereof to be of the quorum; upon pain 
that every perſon taking any licence contrary hereto, 
ſhall forfeit to the King five pounds, and the licence to be 
void. | | 
$:. 6. And the court may take recognizance, that 
he ſhall not foreſtall, nor ingroſs, nor do any thing con- 
trary to the ſtatute 5 & 6 Ed. 6. cap. 14 againſt regrat- 
ing, ingroſling, or foreſtalling: the licence and recog- 
nizance to be written by the clerk” of the peace, or his 
deputy, and by no other perſon ; for which he ſhall have 
for the licence one ſhilling, for the recognizance eight- 
pence, and for regiſtering them four-pence: for which fee 
he ſhall alſo enter the names and dwelling places of the per- 
ſons licenſed, and a brief declaration of the licence, with 
the day, time, and place when granted, in a regiſter book, 


1 


- which he ſhall have at every ſeſhons, 


| be committed, by aCtion of debt, indictment, information 


B- 0 T | 

Se. 7, The moiety of the ſaid forfeitures 
the King, and the other moiety to him that hem -: 
the ſame, in any of the King's courts of record, 

Sec7. 8. Juſtices of peace in their ſeſſions ſhall inqy; 
of and determine theſe offences by inquiſition, —— 
ment, bill, or information, before them exhibited, © 

$27. 9. But this ſhall not extend to prejudice the 1; 
berty of a city or town corporate, but that they may li. 
o_ gory» for the proviſion thereof, , 

tat. 21 Tac. 1. cap. 22. ſet. 6, Nothing in £ 
tutes of the 3 & 4 Ed. rigs 21. and os >. 
cap. 14. ſhall extend to cheeſemongers or tallow-chang. 
lers in London and Weftminſter, for what they ſhall fe 
2 —_— of ſhips, or moet oy ſhall ſell in their 
ops or markets, not exceeding four weight 
and four barrels of butter, . OY __ 

See. 7. Provided, that if the Juſtices of the peace in 
any county in their quarter-ſeſhons, ſhall declare that the 
ſaid traders in butter and cheeſe ſhall forbear to buy an 
-” ſuch gar / oy time, and they do buy whkia 
that time, and ſell the ſame by retail, the 
he benedle bf GI OW 

Continued indefinitely by 3 Car. 1. c. 4. and 16 Car. 1,, 4, 

Stat. 13 & 14 Car. 2. cap. 16. ſet. 2. Every kil- 

derkin of butter ſhall contain one hundred and twelye 
pounds, and every firkin fiſty-fix pounds neat, or above: 
every pound containing fixteen ounces, beſides the ks 
of the caſk, of good and merchantable butter ; and every 
pot of - butter ſhall contain. fourteen pounds neat, or 
above, beſides the weight of the pot; and no butter 
which 1s old or corrupt ſhall be mixed or packed up with 
any butter which is new and ſound ; nor any whey butter 
ſhall be packed or mixed with any butter made of cream ; 
and every Caſk of butter ſhall be of oe ſort and goodneſs; 
and no butter ſhall be ſalted with any great ſalt, but ſhall 
be ſalted and ſaved with ſmall ſalt; nor more ſalt ſhall 
be intermixed with it than ſhall be needful for its preſer- 
vation.: upon pain that every owner, farmer, or packer 
of butter, not putting up in each kilderkin, firkin, and 
pot, to be ſold or expoſed to ſale, ſuch quantities as 
aforeſaid, or offending in falſe packing as aforeſaid, for 
every offence ſhall forfeit the value of all the butter fo 
falſe packed ; and for every offence where any kilderkin, 
firkin, or pot ſhall be found to contain a leſler quantity 
of butter than as above, . ſix times the value of every 
pound of butter that ſhall be wanting in ſuch caſk or 
pot. 
Se. 3-.And every cheeſemonger, or other perſon who 
ſhall ſell any kilderkin, firkin, or pot, or other caſk of 
butter, ſhall deliver therein the full quantity and due qua- 
lity ; or ſhall be liable to make fatisfaCtion, according to 
the price thereof. 

Se. 4. And no cheeſemonger. or other perſon ſhall 
repack for ſale, any butter, in any kilderkin, firkin, or 
other caſk, or pot, on pain of forfeiting double value 
thereof, | 

Set. 5. Every farmer and other perſon, packing vp 
butter for ſale, ſhall pack up his butter into good and ſuf- 
ficient caſks made of ſound, dry, and well ſeaſoned tim- 
ber, and ſhall ſet upon every firkin and caſk whatſoever, 
when the ſame is thoroughly and fully ſeaſoned in water, 
a continuing viſible mark of the juſt weight of the empty 
caſk, and do likewiſe ſet upon every kilderkin, firkin, and . 
caſk, when the ſame is filled with butter, the firlt letter 
of his or their Chriſtian name, and his or their ſurname 
at length, with an iron brand ; on pain of forfeiting for 
every offence the ſum of 10s. for every hundred weight 
of butter otherwiſe packed, and for more or leſs pro- 
portionably, £ 

Se. 6. And every potter ſhall ſet on evey pot which he 
ſhall make for packing up butter, the juſt weight of the 
pot when it is Th together with the firſt letter of bis 
Chriſtian name, and his ſurname at length, on pain 
15. and no perſon ſhall expoſe to ſale any butter packed 
up in any pot not ſo marked, under pain of 25. for every 
ſuch pot : the ſaid offences to be inquired of, heard and 
determined in the ſeſſions of the peace for the county, 
city, borough, town, or liberty wherein ſuch offence ſball 


or 


BUT 
ntment 3 one half of ſuch forfeitures ſhall be to 


or ye of the poor of the place where the offence ſhall 


committed, and the other half, with double coſts, to |. 


; ill ſue for the ſame. 
_ > "” Reery ſuit and information brought upon this 
0 {ball be commenced.in four months after the ſale of 
, « 


ſuch butter- cap. 2. ſet, 9. Butter of cheeſe ſhall 


Stat. 32 Car. 2+ r 
be imported from 1r eland. : 4 
Stat. 4. & 1M. cap. 7. feft. 2. No ſeller of butter 
ſhall be charged with any of the penalties in 13 & 14 
Car, 2. ©: 26. after the buyer hath bought the butter and 
f it, us 
—_ And for preventing any fraud in the ſeller, 
after the fator or buyer hath bought the butter, the aid 
faftor or buyer ſhall ſet his ſeal, or mark, or name upon 
it, or upon the 
changed or opened, and the caſk changed, or any bad 
butter mixed or packed up with good butter, or any other 
' fravd be committed by the ſeller, and he be convicted 
thereof, before one Juſtice, by oath of one witneſs, or 
conſeſſion, be ſhall forfeit twenty ſhillings for every firkin 
and- offence, to be levied by the conſtable, by diſtreſs, 
and to be diſtributed by the Joltice, half to the church- 
wardens and overſeers for the uſe of the poor, and half 
to the informer. £ 

$:4, 4. Every warehouſekeeper, weigher, ſearcher, or 
ſhipper of butter and cheeſe, ſhall receive all butter and 
cheeſe that ſhall be brought to him, for the London cheeſe- 
mongers, and ſhip the ſame without undue preference ; 
and ſhall have for his pains two 67 On[S and fix pence for 
every load; and if he ſhall make default, be ſhall on 
conviction before one Juſtice, on oath of one witneſs, or 
confeſſion, forfeit for every firkin of butter ten ſhillings, 
ard for every wey of cheeſe five ſhillings, to be levied by 
the conſtable by diſtreſs and ſale. $96: | ; 
'$eft. 5, And he ſhail keep a book of entry of receiving 
and ſhipping the goods; on pain of two ſhillings and 
bx pence for every firkin of butter and wey of cheeſe, 
to be levied and applied in like manner ; and for want of 
diſtreſs, he ſhall be committed till paid. 

$4. 6. A maſter of a ſhip refuſing-to take in butter 
or cheeſe betore be 1s fully laden, ſhall forfeit for every fir- 
kin of butter refuſed five ſhillings, and for every wey of 
cheeſe two ſhillings and fix pence, to be levied in like 
manner. _ 

$S:. 7. One half of the ſaid penalties to be paid to 
the churchwardens and overſeers of the poor, and the 
other half to be diſtributed by the Juſtice or Juſtices bEfore 
whom ſuch offender ſhall be convicted. 

Se, 8. Cheeſemongers may ſend their own proper 
reſſels, or ſuch other veſſels as they ſhall hire and ſend 
from London for their own proper goods, and the ware- 
bouſe-keeper where ſuch veſſels ſhall be ſent, may ſhip 
the ſaid goods on board, and the maſters of ſuch ſhips 
and their ſervants may receive the ſame. | 

Seft, 9. But this aCt ſhall not extend to any warehouſe 
in Cheſhire or Lancaſhire. | | 

S. 10. Provided that the perſon aggrieved by the 
determination of the Juſtice, may appeal to the next ſeſ- 
hons, giving 200. with one or more ſureties, to the party, 
to pay coſts, within a month' after, if he is not relieved 
0n his appeal. | 

Regulations for weighing and packing butter in New 
Malton in Yorkfdire, 17 Ges. 2. c. 8. 

" Euttes, The ends or ſhort pieces of land in arable 
ndges and furrows, See Ubbuitels. | 

*Uttons. Stat. 13 & 14 Car. 2. cap. 13. ſef. 2: 

0 perſon ſhall ſel! or offer to ſale, or import any foreign 

ne-lace, cut-work, fringe, band-ſtrings, buttons, or 
teedle-work, made of thread or filk, beyond the ſeas; on 
pain. that he who ſhall offer them to ale, ſhall forfeit the 
lame and gol. and the importer ſhall forfeit the ſame 
and 100l. half to the King, and-half to him that ſhall 
{ue for the ſame. | 

$2. 3. And upon complaint and information given to 

a Juſtice of peace, at times reaſonable, he ſhall iſſue his 
varrant to the conſtable, to enter and ſearch for ſuch ma- 
tulaQures in ſhops being open, or warchouſes, and. 
|| 


| dwelling-houſes of ſuch 


caſk ; and if it ſhall be afterwards ex-' 


F 


rſohs —" © < © . 
to ſeize the ſame. F* SIVAB poet, _ 


Set. 4. All fuits for any offences againſt this law; 4 
ſhall be brought within twelve months after the diſcovery . 


of ſuch offence, | : 
part as to bort-late by 5 Ann. Gap. 17, 


Repealed in 
ſe t. { : - 

Stat: 4 & 5 I. & M: cap: 10. ſef._2: No forei 
buttons made of hair, or other foreign buttons, ſhall be 
umportetl, -fold, or exchanged, upon ' pain- to forfeit the 
buttons, and under ſuch farther penalties as are expreſſed 
in ſtat. 13 & 14 Car. 2. cap. t3. | 

Sec?. 3.. The Juſtices of peace ſhall have the ſame power 
to iſſue their warrants to ſeize all foreign buttons, as by 
| the faid aQt is given therh to ſeize foreign buttons made 
of thread and filk. 

Stat. 10 WF. 3. cap. 2. No perſons in England, Wales, 
or Berwick, ſhall make, fell, or Tet on any cloaths; any 
buttons or button-holes made or bound with cloth, ſerge, 
druzget, or any other ſtuffs, of which cloaths are uſually 
made ; or any buttons made of wool only, turned in imi- 
tation of other buttons, on forfeiture of 4053. for every 
dozen of buttons ſo made, ſold, or ſet on, and like pro- 
portion for a lefler quantity ; one moiety to the King, the 
other to the proſecutor. 

Stat. 8 Ann. cap. 6. No taylor or other perſon ſhall 
make, ſet on, ſell, uſe, or bind on any cloaths, any but- 
tons or button-holes made or bound with ſerge, or other 
ſtuff, of which cloaths are uſually made, oh pain of 5/. 
for every dozen of buttons or button-holes ; one moiety 
to the crown, the other to him: who will ſue for the ſame: 
or two Juſtices may by warrant levy the penalty, upon 
conviction of the offender by one witneſs ; but the party 
aggrieved may appeal to the next quarter ſeſſions, and ſhall 
have coſts, 

Stat. 4 G0, 1. cap. 7. ſef. 1. No taylor or other per- 
ſon ſhall make, ſell, ſet on, uſe, or bind any clothes, 
buttons or button-holes made of or bound with cloth, 
ſerge, drugget, frize, camblet, or any ſtuffs that cloaths 
are uſually made of, on forfeiture of 405. for every dozen 
of ſuch buttons and button-holes ſo made, or in propor- 
tion for a lefler quantity : and every perſon being thereof 
convicted, upon oath of one witneſs, ſhall forfeit as afore- 
ſaid. 

Sef7. 2. Nothing in this aCt ſhall extend to cloaths made 
of velvet. | 

S:& 3. Perſons inhabiting in any gaol or houſe of 
correction, or in any privileged place, offending againſt 
this aft, and being convitted, ſhall be ſubje&t to the pe- 
nalties, 


S:#. 4. Offences againſt this a& ſhall be proſecuted 
within three months. | 

Se. 5. Offences againſt this at ſhall be heatd and de- 
termined by one Juſtice of peace of the county, city, &c. 
where the Bp ſhall be diſcovered, or where the offender 
dwells (ſuch Juſtice being not concerned in the matter) 
upon the oath of one witneſs. And one moiety of the for- 
feitures, the charge of conviftion deduQted, ſhall be paid 
to the informer, the other to the poor of the pariſh where 
the offence ſhall be diſcovered. And if any offender ſhall 
refuſe to pay the forfeitures, for fourteen days after con- 
viction, fach Juſtice ſhall iſſue his warrant to the conſta- 
ble, to levy the fame by diſtreſs and ſale of goods ; and for 
want of diſtreſs, to commit the offender to the common 
gaol, there to be kept three calendar months to hard labour. 

See7. 6. If any perſon find himſelf aggrieved by the 
Juſtices order or warrant, 'he may appeal to the quarter- 
ſeſſions ; and coſts ſhall be allowed to the party grieved, 
to be levied as in other caſes of appeals. | 

Seer. 7. If any aQtion is commenced againſt any per- 
| ſon ſo proſecuted, he may plead the general iflue; if the 
plaintiff be nonſuited, &c, the defendant ſhall have treble 
coſts; | 

Se. 8. All wearing garments made with buttons and 
button-holes of the ſame cloths, &c.- and expoſed to fale, 
ſhall be forfeited and ſeized, and applied to the uſes in this 
aCt. | 


Set. 9. If any taylor or. other perſon ſhall cauſe bis 


ſervant to make any cloaths contrary to this at, he ſhall 


— 


3 
. 


be 


\ 
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be a to the penalti2s ; and this aCt ſhall be a pub- 
| lic a, 

Stat. 7 Geo, 1x. cap. 12. ſe. x. It ſhall not be lawful 
for any perſon to uſe or wear any cloaths, buttons, or 
button-holes made of, or bound with cloth, ſerge, drug- 
get, frize, camblet, or any ſtuffs whereof cloaths or wear- 
ing garments are uſually made ; and if any perſon ſhall 
uſe or wear ſuch buttons or button-holes, fuch perſon be- 
ing convicted in manner hereafter mentioned, ſhall forfeit 
for every dozen of ſuch buttons or button-holes 40 5s. Or 
in proportion for a leffer quantity. 

Se. 2. It ſhall be lawful for one Juſtice of peace of the 
county or place where any offence ſha]l be committed 
againſt this act, or where ſuch offender ſhall inhabit, up- 
on oath of one credible perſon, to ſummon the party ac- 
cuſed, and upon his appearance or contempt, to proceed 
to the examination of the matter, and on due proof made, 
either by confeſſion of the party, or ſuch oath, to deter 
mine the ſame, and to convict the offender ; and to cauſe 
the penalties, on the offender refuſing to pay the fame on 


demand, by warrant to be levied by diſtreſs and fale of 


goods, rendering the overplus ; and one moiety of the for- 
feiture ſhall be to him on whoſe oath the perſon ſhall be 
convicted, and the other to the poor of the pariſh where 
ſuch offence ſhall be commited. + 

$28. 3. Perſons aggrieved by the order or warrant of 
ſuch Juſtice, may appeal to the next quarter-ſeſhons, giv- 
ing eight days notice, which ſeſſions are to hear and de- 
termine the ſame, and their judgment ſhall be final. 

Se. 4. Offences againſt this aft ſhall be proſecuted 
within one month after ſuch offence committed: 

$2. 5. This at ſhall not extend to cloaths made of 
velyet. | 

$24. 6. Perſons ſued may plead the general iſſue, &c. 
and on a verdict, Ec. recover treble coſts. 

Se. 7. This aCt ſhall be a public aCt. 

Buttum terrace, A butt of land. Ded: decem aras & 
unum buttum terrz, cum capucits & ſidlingis prati, ad 
eandem terram pertinentibus, Cart, 3. de vibbeford, penes 
Will. Dugdale Mil. 

Burers of ftolen Goods. See Acceſſary. 

Burning and ſelling of Offices. See Offices- 

Buning and ſelling of Citles. See Champerty. 


Vuzcarles, or , Buſrarles, ( Buſearli & Buthſecarli) | 
Sunt qui portus nauticos cuſtodiunt mariners or ſeamen. | 


Duands rex ibat.in expediticnem wel terra vel mari, habebat de 
his maneria aut xX ſal. ad paſcendos ſuas buzecarl. aut 


Domeſd. tit. WWiltſc. Tilton. and Selden's Mare Clauſum, 
fol. 184. where it is written Butſecarli. - See Batſwain, 

Buzooniz, Guliclmus de Greſeley tenet maner, de 
Drakelow, com. Derb. in capite per ſervitium reddendi 
unum arcum fine corda, & unum pharetram de tuteſbit, & 
duodecim ſagittas fleftatas & unum buzonem. Radulphus de 
Stopham tenet maner. de Brianſtan, com. Dorſet, per ſer- 
jantiam inveniendl domino regi garcionem deferentem unum 
arcum ſine corda, & . unum buzonem ſine pennis. S, Ed, 1 
— It ſcems to be the ſhafts of an arrow, before it is fledged 
or feathered. », 

Buzones Nudiciorum, Placita de temp. Fobannis Regis, 
Glouc. 139. See Buſones comitatus. 

Wydalle, (Stat. 26 H. 8. cap. 6.) See Bidale. 
| Bye, Bec, Words ending in bye and bee are derived 
| from the Saxon bye, which ſignifies a dwelling-place or 
habitation. 

Bye-law, ig the Goth. by, pagus, and lagen, lex) 
Is a private law made by thoſe who are duly authoriſed 
thereunto, by charter, preſcription, or cuſtom, . for the 
conſervation of order and good government within ſome 

particular place or jurildiftion. Mooy 583, 584. 5 Co. 
© 62. | 


A power of making by-laws is included in the very act 
of incorporating, and incident to every corporation aggre- 
gate, without expreſs words in the charter ; and all by- 
laws muſt ever be ſubje&t and ſquared to the rule of 
the general law of the realm, as ſubordinate to it. fob. 


211. 
By the ſtat. 19 Hen. 7. c. 7. it is enacted, that no or- 


 dinance ſhall be made in diminution, or to the 


| common profit of the 


B Y/-t. 


difinke. | 
NOT agaj | 
REapen, unleſs they are ont 
and approved by the Chancellor, Treaſurer of Engl 
Chief Juſtices of either Bench, or three of them, or hott 
Juſtices of aſſize in their circuit, where the ordinance j 
| &c. nor ſhall reſtrain any to ſue to the King againſt fuck 
| ordinances. See 1 Roll. Abr. 353. 5 Co, 63. Canh 
222. ly 
The inhabitants of a t6wn, without any cuſtom 
make by-laws for the repair of their church, hi . 
ſuch other things which is for the public goo 
ſuch caſes, the greater 


art, without any cuſtom ſhall 
bind all. 5s Co. 63. Its 579. Brownl, 288. | 
212. 1 146d. 194. 492 : nm 


If there be a corporation made, and incorporated by the 
name of mayor and commonalty, and by the charter the 
mayor is appointed to be choſen by the commonalty, and 
in the faid charter there is a power given to them tacks 
bye-laws, for the better order and government of the faid 
corporation, they may make a bye-law that a ſele& num- 
ber of the commonalty ſhall be choſen, by whom the 
mayor ſhall be choſen, for avoidance of Popular con- 
fuſion. 4 Co. 78. Fenk. Rep. 273. S. C. 
| If a bye-law is made by the company of vintners in 
London, that every freeman of the ſaid company, who 
{hall be choſen and admitted to be a liveryman, (ball pa 
\ 314. 135. 44. fc. this 1s a good by-law ; for this x 

a degree of pre-eminence to which men of ſubſtance onl 
are raiſed ; and there being a neceflity for money to ſupport 
the honour and reputation of the company, were the ſum 
more or leſs, it could not make the bye-law void, while 
it binds only the members of the corporation ; for when a 
man doth agree to be of a company, he doth thereby 
ſubmit himſelf to the laws thereof, Raym. 446. Can. 
221. | 

A bye-law made in London, that no freeman choſen 
ſheriff, &c. ſhall be excuſed, unleſs he voluntarily ſwears 
he is not worthy 15,000/. and bring (ix other citizens to 


 ritance of the prerogative of the King, 


ghwayzs, or 
d; and in 


| vouch in like manner, on their oaths, that they believe it 


to be true; if he openly refuſe to take the office, then to 
forfeit the ſum of 500/. viz. 400/. to the city, and 1co!. 
to the next man that ſhall hold the office; held a good 
bye-law. 1 Salk. 142. Carth. 480, 8. C. 

A new corporation, not having any- preſcription to 
appropriate to themſelves, and exclude others, cannot 


make a bye-law to exclude all perſons from uſing an art 
unum hominem ducebat fecum pro honore quinque hidat um. | 


or trade in their town to which they were not apprentices 
in the ſame town, though they have ſerved as apprentices 
to it in another place, 1 Rol, Abr, 364. Hob. 211, 
212. F 

'Pherefore if a corporation make a bye-law, that none 
(hall uſe the art of weaving within the corporation, who 
has not ferved ſeven years as an apprentice there, or who 
has not exerciſed that trade there for five years before the 
making of the bye-Iaw, nor unleſs he be allowed and ap- 
proved of by the wardens of the company, this is a void 
bye- law ; for any perſon may lawfully follow what tradehe 
pleaſes, and where he pleaſes, unleſs prohibited by the 
general law of the land. Hob. 211. Hut. 6. 'S. C. Mer 
869. S. C. 

So where a corporation of taylors in. 1p/wich made a 
bye-law, that none ſhould exercile the trade of a taylor in 
Ipfwich, gui non fuerit allocatus per legale warrantum authi- 
ritate datum by the faid corporation, or three of the 
maſters and wardens ; nor ſhould ſet up any ſhop for this 
art, nor exerciſe it until they preſented themſelves to the 
maſter, &c. or three of them, or proved that they” had 
ſerved in this trade as apprentices for ſeven years. 11 Ct 
53» 54+ 

So where the town of Bedford mad a bye-law, that 
none, except freemen, ſhould exerciſe any art of my” 
{tery within the corporation z which not being founded 0n 
any cuſtom they had of excluding foreigners, was held 
void.s I Lutw. 562, | , 

If the merchant-taylors of London, by virtue: of their 
charter, make a bye-law that no merchant ſhall put tus 
cloth to be drefled, but to a clothworker of their com 

5 opt 

6 | | 


4 , ' 
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ny ; this is a void by-law. ; for it is. againſt reaſon, and 
the general liberty of the ſubje®t, to be reſtrained from 
putting his work to-whom h#* pleaſes. | 1 Rol. Abr. 364. 
* So a bye-law in London, that, none ſhall bring any 
| {and, nor ſell nor uſe any within- the city or ſuburbs but 
only that which is taken out. of the+ rives. Thames Fe, is 
void z becauſe it is againſt reaſon. that's freeman ſhould 
he reſtrained from merchandizing and'ſellingz and this 
may concern the inheritance. of fome who may have ſand 
in their land. Godb. 106, 107, w”— 


F 


If the city of Londen make a bye-'aw, that no perſon 


| ſhall follow the profeiſion of a\dancing-maſter within the | 


city, who is not a ſreeman of the company of muſicians, 
this is a void bye-law ; for if he be free of any other com-+ 
pany, .it is ſufficient ; and the obliging a man tobe free. 
of a particular company, when he has no remedy to com- 
pel that company to admit him, is creating a kind of mo- 
nopoly in ſuch company, and puttiag a certain number of 
men under the final juriſdiction and power of others. 
SA 10-42) | 

Bat if an ordinance be made in Z2ndon, by the com- 
mon-council (who. have power by cuſtom, which is 
among other cuſtoms. confirmed by aCt of parliament, by 
general words), that if a freeman, citizen, . or ſtranger, 
withia the city, ſhall put any broad cloth to ſale, within 
_ the city of London, before it be brought to Blackwell- Hai 
to be viewed and ſearched, ſo that it may appear to be 
faleable, and the hallage be paid for it, /ciltcet one pgnny 
for every cloth, that he ſhall forfeit for every cloth 6s. $4. 
this is a good ordinance, as well to bind ſtrangers as 
freemen, becauſe it is made to prevent fraud and falſity 
in cloth, and for the better execution of the ſtatutes 
without deceit; and the . one penny for hallage is but a 
reaſonable recompence of charge, for the benefit which 
the. ſubjet hath by it. 5 Co. 62, x Rol. Abr. 365 
s. C. | 
If in Londen there is an aft of common-couneil made, 
that the bricklayers ſhall not plaiſter with lime and hair, 
but with lime and ſand only, apd- that plaiſtering with 
lime and hair ſhall belong to the plaiſterers, under the 
penalty of, &c. (2dmitting this before to have been part 
of the trade of a.'bricklayer) the bye-law 1s void; for 
though they have regimen perſonarum in their manufac- 
tures, yet this power extends only to their demeanor in 
their trade, and not to annex that to one trade which be- 
fore belonged to another. Palm.” 395. 

But if a bye-law is made by the corporation of throw/ters 
in Londen, that none ſhall- have above ſuch a number of 
ſnindles in one week, this is a good by-law, for it is not 
in reſtraint of trade, but to make a more equal diſtribu- 
tion of it. 1 Lev. 229, 

If the company of horners of London, being incorporated 
by letters patent, and -impowered to make bye-laws for 
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law; that two men by them appointed-ſhall buy rough # 
\horus forithe ſaid company, and bring them to the * hall} 
there: to. be diſtributed every; month dy the maſter, -&c, 
for the uſe; of the company ; | and that no member of the 
company ſhall buy rough horns within twenty-four miles 
of Londen, but only of thoſe two men appointed, 'uns 
der the penalty, &c. this -is no' good bye-law; for they 
being a: company . incorporated: in the ci:y of London, 
have no juriſdiction elſewhere, and may as well ex- 
tend their power over England, as for twenty-four miles 
3: Med. 1 $9-. | , 

A bye-law, that all ſtrangers coming into the port of 
Londen, ſhould employ city ; porters to carry their goods, - 
&c. is naught z but they may make a byeclaw, that none 
but freemen ſhall be porters; but to confine ſtrangers to 
none but-ſuch as are city porters is unreaſonable ; "for if 
the city will appoint no porters, they have no remedy 
again(t, the city; alſo- ſtrangers cannot know who are tity 
porters, nor compel them, to ſerve them. 1 Salk. 143. Sec 
I Saik. 192, 193. ; 

Bye-laws are uſually made with certain penalties, which 
regularly are to. be recovered by aCtion of debt, or may 
be levied by diſtreſs. 5 Co. 64. - BESS - 

But a bye-law with a penalty of impriſonment, or for- 
feiture of goods and chattles, is void ; for by the general - 
law of the kingdom, no man is tg be impriſoned, or dif- 
poſſefſed of hys goods and chattles, ni/i per l-gale judicium 
parium ſuorum vel per legem terre; and wen bye-laws with 
ſuch penalties allowed, it would be enabling corporations 
to ſet. up private particular laws in contradiction to the 
laws of the land ;_ which would be againſt the very nature. 
and. eflence of -a bye-law, which though it may be preter 
the general law of the realm, it cannot be contra, 5 Cs. 
64. 8 Co. 127. 2 Inf. 54. Mor 411, S. P. 

If the company of Yaylers in the city of Exeter, being 
incorporated by letters patgnt of Ed. 4. and having 
thereby power given them to make bye-laws, make a 
bye-law under -a certain penalty, to be levied by diſtreſs 
and ale of the offender's goods, this is no good byechaw, 
{or the forfeitue cannot be levied by ſale of the offender's 
goods, 1 Vent. 182. | 

If in London a bye-law is made, that if any freeman 
takes the ſon of an alien to)be his apprentice, the bond 
and covenants ſhall be void, this is no good bye-law; for 
though the Common Council might have inflicted a fine 
or other puniſhment upon ſuch maſter, yet they cannot 


, make the bond and covenants void. Afoor 411. 


For more matter en this ſubjeft, ſee Bacon and Viner"s 
Abr. tit. By-law. 


By2law, or laws of Burlaw, {L2ges rufticorum from 
the Germ. baur, 1, e. ruſlicus, & lauch, lex) Laws made 
by huſbandmen, or 'townſmen, concerning neighbours 


the better government of their corporation, make a bye- 


hood, to be kept among themſelves. Skene, pog. 33: 
Byzn and By2nan, i. 6. L1ricat FS ; 
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CASAL, (Cabala) A Junto or private meeting J 

from a doEtrine or ſcience praCtiſed by, the Jews, in 
fetching out myſteries from the numbers that letters of 
words make. | 


nina (from the Lat: Caballus) Belonging to a horſe. 
ome IJ. | 
_ Cables and, Cordage. Stat. 21 Hen. 8. c. 12. ſe. 2. 
0 perſons dwelling within five miles from yhe town 
of Burport, in the county. of Dorſet, ſhall ſell out of the 
market holden within the ſame town, any hemp which 
hall grow within the faid five miles, upon pain of for- 
feiture of the bemp. PEEL 


Se. 3. No perſons, other than ſuch as ſhall dwell | 


any cables, halſers; ropes, traces, haltets or other tackle 
made of hemp, within five miles from the faid town, 
upon pain of forfeiture of the ſaid cables, &c. the one 
half of ſuch forfeiture, as well as of the'hemp ſo fold out 
of the ſaid town, to be to the King, and the other half to 
him that will ſue by aQtion of debt, &c. | | | 
Se. 4. Twenty pounds weight ſhall be accounted to 
the ſtone... 5 45- 2s 
Sea. 5. Every perſon dwelling within the faid diſtance 
may make cables, &c. and other tackle for their own uſe. 
This at to endure to the next parliament. 
Continued indefinitely by 3 Car, 1. cap. 44 16 Car. 
TI. Co $+ ets petal i | 


Id 


S Vor. I- N0' 38. 


vithin the faid town, ſhall make out of the ſaid town 


"4 Y Stat 
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_ Stat, 35 Eliz. cap. 8. ſet. 3- If any perſon ſhall 
maxe cables of old and overwarn ſtuff, which ſhall con- 
tain above ſeven inches in compaſs, every perſon fo of- 


fending ſhall forfeit four times the.value. And if any 
perſon ſhall tar any halſers or other cordage made within 
this realm of ſuch ol.1 and overworn ſtuff, being of lefler 
alle, and not containing in compaſs ſeven inches, and 
ſhall by retail put to fale the ſame, being fo tarred; 
every perſon ſo offending ſhall forfeit the treble value, 
one moiety to the Queen, and the other moiety to ſuch 
as will ſue for the ſame by aQtion of debt, &c. 

Set. 4. Every perſon which ſhall offend againſt this 
act ſhall be impriſoned during her Majeſty's pleafure. 

Cable-yarn and cocdage imported, to what duties 
liable, 2 1. & M. jeff. 2: c. 4. ſet. 33, 40. _ 

Stat. 6 Ann, cap. 19. ſe. 13. Foreign cordage or 
cable-yarn imported, upon exportation ſhall have no al- 
lowance or drawback of duties. bs 

Cavliſh (Cablicium) Among the writers of the. foreſt 
laws, ſignifies bruſh-wo2d, or browſe-word. Crompt. Fu- 
rijd. fil. 163. But Sir Henry Spelman thinks it more 
properly ſignifies wind: fain-word, becauſe it was written 
of old cadibulum, from cadere : or; if derived from the 
French chablis, it aiſo ſignifies wind-fain-word, Item di- 
cunt, quod ceppeg. & cablicia vento proſirat. valent per on. 
aimid. marce, Inq. de an. 47 H. 3. nu. 32. Et debent 
habere quicquid vento proſternitur preter cablicium, quod 
pertinet ad dominum regem. Ryley Pla. Parls fol. 652. 

Cacyepollus, A purſuivant, a bailiff, a catchpole— 
tn flipendiis ballivi 135. 44. in /lipendiis unius prepoſiti 
26s. 6d. in flipendiis unius cachepolli per an. 9s. 8d. 
Conſuetud. Domus de Farendon, MS. fol. 23. 

Cachereilus, An interior bailiff : it is mentioned in 
Thorn, viz. Seneſchailus & cuflodes noſtri diligenter inqui= 
rant de injuriis per cacherelios wicecomitis, fc. 

Cacia. See Charea. | 

Caco? and Chaſozz, A hunting horſe, viz. Dederunt 
mihi unum chaſorem z in another charter it is writ cacorem, 
Leg. Wli. 1. cap. 22, 23%, Mr. Selden tells us, that he 
did not underſtand the tgnification of this word in the 


hiſtory of the foundation of the abbey of King's Wood in 
Glouceſterſhire. | 

Cade of herrings, is five hundred, of ſprats one thou- 
ſand. Book of Rates. Yet we find anciently ſix hundred 
made the cade of herrings, ſix ſcore to the hundred, which 
is called magnum centum. | 

Cadct, 1 he younger ſon of a gentleman ;. particularly 
applied to a volunteer in the army, waiting for ſome 

olt. ; | 
n Cadiz, The payment of conſulage there enfor 
9 Geo. 2. c.25. 

CTaducus 2302bus, The falling-ſickneſs, or epileþ/y. 
A.D. po Willielmus Scottus archidtaconus Wi- 


ced, 


gorn. el-tus epiſcop. Dunelm. contra quem objeftum eft qued 


non fuit nativus de terra regis Angliz, & inſuper morbum 
caducum paticbatur. Chron, priorat. Dunſtaple MS. Bibl. 
Cotton. Tiber. A. 10. | 

Caep Giidum, 'The reſtoring goods or cattle, from the 
Sax. Cheap, merx, and gildan, ſolvere. 

Caermacthen. See jNaridunum. 

Caeſaromagus, Brentwood in E//ex. 

Cagia, A cage for birds, a coop for hens Manda: 
tum &ft vicecom. Wilt. guod emat in balliva ſua 100 bacones, 
& 300 gallinas, cum cagiis in guibus eadem galling poni 
poſſunt. Ex Rot, Clauf. 38 H. 3. m. 9. 

Calamitus, The word ſeems uſed for a ſtick, or gag 
Put into the mouth of dogs, to prevent their barking. 


o 


Ignaviter & prorſus inutiliter, veluti canes nor{ latrantes, ſed 


tanquam in ore calamitum habentes, eccleſig bonis incubare. 
Giral. Cambrenſis apud Whartoni Angl. Sac. p. 2. p. 
614. 

> FER? is a cane; reed, or quill. This is com- 
prized among merchandiſe, and drugs to be garbled, by 
3 Fac. cap. 19. 

Calangium an 
pute. 


d Calangſa, Challenge, claim or dif- 
Sciant—— quod ego Godefridus de Doddenſul, cum 


afſenſu Ameliz uxoris mea, dedi——— Deo & Beate Nariz 

S|Dominis meis priori & conventu; Wigorn. im pura & per- 

pelus eleemfyna unam acram terre—Sine aliqua reclamatione 
I 


iT A. 


ſeu calangio, 8c. fine dat. penes Thomam Chylq, , 
Bone qui fuit in calangio imter ipſum & Walken 
Mon. Angl. 2 par. fol. 252. b. _ 
Calearia. T adcofter in Yorkſhire. | 
Calcea, Calceia, A road or highway, maintained ang 
repaired with ſtones and rubbiſh ; from the Latin ly 
chalk, French chaux ; whenee their chauſſee, or cn. 
way or path raiſed with earth, and paved with chalk. 
ones, or gravel. Calcogium, was the tax or contrib. 
tion paid by the neighbouring inhabitants towards the 
making and repairing. ſuch common roads Caltearum 
eperationes were the work and labour done by the adjoin. 
ing tenants 3 from which duty ſome inhabitants were, h 
royal charter, eſpecially exempted. © See Mr. Kimi, 
Glhſſary. | 
Calcetum, Calceata, calcea & catia, *A cauſey or 
cauſway, a hard way : De ligna & tabulis calcetum felt. 
dum viatoribus fecit, Du Freine. See Cauſey. 
Calcyth, The place where a council was held, ſuppo- 
ſed to be Kelcheth in Lancaſhire. | 
Caldaria, A cauldron, or copper Inflituetant fri 
firepitum maximum & rugeſum tundenttbus fingulis & fligel. 
lantibus clipeos & galeas, fellas & afſeres, dolia & fliſune, 
pelves & ſeutellas & caldarias, & quodeungue ad manum erat 
inſlrumentum. Gaufr. Vinefaut. Ric. Reg. Iter. Jerof, 
I. 4- C 13. 
© ran, A right to take fuel yearly: Confirmamus 
panagium, berbagium & calefayium in  foreſta roftra. Blunt, 
Calendar. Srar. 24 Geo. 2. cap. 23. ſe, 1. Through- 
out all his Majeſty's dominions in Europe, 4a Aﬀrica, 
and America, ſubjeQt to the crown of Grcat Britain, the 
ſupputation, according to which the year of our Lord 
' beginneth on the 25th of arch, ſhall not be made uſe of 
after the Jaſt day of December 1751, and the firlt of Ja- 
nuary next following the ſaid lait day of December, ſhall 
be deemed the farſt day of the year of our Lord 1752, and 
ſo on, the firſt day of Fanuary in every year ſhall be 
deemed the firſt day of the year. And after the ſaid firlt 
of Fanuary 1752, the days of each month ſhall be reckoned 
in the ſame order ; andthe feaſt of Eafitr, and other 
 moveabie feaſts thereon depending, be aſcertained accord» 
ing to the ſame method as they now are, until the ſecond 
of September in the faid year 1752 incluſive ; and the na- 
tural day next immedately following the faid 2d of 
September (hall be called the 14th day of September, omit- 
ting for that time only the eleven intermediate nominal 
days of the common calendar ; and the natural days fol- 
lowing the ſaid 14th of September ſhall be numbered for- 
wards in numerical order from the ſaid 14th of Seprember, 
according to the order now uſed in the preſent calendar; 
and all aCfts, deeds, writings, notes, and other inftru- 
ments executed or ſigned, upon or after the ſaid firlt of 
Fanuary 1752, ſhall bear date according to the faid new 
method of ſupputation ; and the two hxed terms of St. 
| Hiliary and St. Michael in England, and the courts of great 
ſeſſions in the counties palatine, and in /Yales, and the 
courts of the general quarter-ſeſſions and general ſeſſions 
of the peace, and all other courts, and all meetings of any 
\ bodies politic, which by law or uſage within this king- 
dom, or the dominions ſubject to the crown of Great 
Britain, are to be holden on any fixed day of any month, 
or on any day depending upon any certain day of any 
month (except ſuch courts as are uſually holden with 
fairs or marts) ſhall, after the ſaid ſecond of September, 
be holden upon the ſame reſpeCtive nominal days, where- 
on or according to which the ſame are now to be holden, 
but which ſhall be computed according to the new me- 
thod. - | 
Se. 2. The years one thouſand eight hundred, one 
thouſand nine 'hundred, two thouſand one hundred, tw? 
| thouſand two hundred, two thouſand three hundred, of 
any other hundredth years of cur Lord, except only oy, 
four hundredth year, whereof the year two thouſan 
| ſhall be the firſt, ſhall not be bifſextile or leap-years, but _ 
ſhall be common years, conſiſting of three hundred and 
ſix-five days, and no more; and the years of our 4 
two thouſand, two thouſand four hundred, two thoufan 
eight hundred, and every other four hundredth. year of a 
Lord, which by the preſent ſupputation are _—_— 
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"years, ſhall be bifſextite or leap-years, conſiſting of | - Stat. 25"Ceo: 2. rep, 40;! /ef?. 2." The refpeAive times - 
eel and fixty-fix days. 4 AUIDO ga for opening, uſing, inclofing and fhatring up Hands 'tifed 
$e#?. 3. The feaſt of Buſter, 'or any 'of the moveable [for eommon'of paſture or other purpoſes, for par et 
 ſcaſts'thereon depending} ſhalt be" nb longer” obſerved in' of rents'or other payments,” arid for the dving 'bf oth 
| England, or the dominions belonging” 'to' the erown' of MINED if ſuch times are depending on atty moveable feaſt, 
Great Britaing according the | method” ag nc "ſhall-be computed according to'the an opener oY» 
now/ uſed, or the table prefixed to the 'book'of "Common Seat. 3. Nothing in this a&t ſhall extend to the abridg- 
Prayet'z and the faid table, and alſo the co!amn'of golden ing, enlarging,” confirming or altering the” title 'of any 
numbers as they are now prefixed to the reſpeCtive days |perſon' 'or body politic to any ſuch lands ; except as to | 
of the month, frat be left out in future editiohs: of the | the new computation of time, when the enjoyment of _ | 
| book of Common Prayer ; and the new calendar, table, | fuch right ſhall commence.” | pleas of er by gut 
2nd rules hereunto annexed, ſhall be prefixed 'to'aMfuch | Calendring'of worſteds, "Spoken of 5 2.8. cap. 4+ 
future editions of the ſaid book : an all the fixed feaſt- |ant 35 FF, 8. oy: 5. Tr figmifies 'to_ ſmooth, trim, and 
days, holy-days, and faſt-days, now obſerved b v; and is 2 trade uſed both in Londen and 


y the church |'give them a glo 
of England, and alſo the ſeveral folemn os of thankf- Vorwich.. | put yay rye (yk | 
giving, and of faſting and humiliation, which by virtue of |  Calends, (Calende) Was among the Romans the. firſt - 
any aCt of parliament now in being are to be obſerved, day of every month, to which, if we add prizie, it is the 
ſhall be obſerved on the reſpeQive days marked for the laſt day of every month, as pridie calend. Septemb. is the 
celebration. of the ſame in the new calendar ; that is to laſt day of Augn/t; if any number be ſet before it, as 25g 
fay, on the fame nominal days on which they are now | 4cc:mo, novo, ofavo, fc, calend. Sept. it is the 22d, 23d, | 
obſerved, but which, according to the alteration by this |and- 24th A Aug. In March, May, fu and Oteber, 
aft made, will happen eleven days fooner than they now the calends begin at the 16th day, 'in other months at the | 
do. And the feaſt of Buffer, and all other moveable | 14th day; atid they muſt ever bearthe name of the mont | 
ſeaſts thereon depending, ſhall be obferved according to | following, and'be numbered backwards from the firſt day 
the new calendar, tables, and rules hereunto annexed, in of the ſaid following months. See more in Fopton's Con- 
England, and the dominions aforeſaid, wherein the liturgy cordance, pag. 69. See alſo Tdrs and Poneg, Diftum 
of the church of England now is or hereafter ſhall be uſed : de Kenelworth is dated the day before the calends of No- 
and the two moveable terms of Eafter and Trinity, and |vember 1256. 'In the dates of deeds, the day of the month 
all courts, and all meetings of any bodies politic, and by nonesy ides and calends, is ſufficient. 2 Int. fol. 675. 
all markets, fairs and marts, and courts thereunto belong- Caliburn, The famous ſword of King Arthur. 
ing, which are uſed to be holden at any moveable” times | den, & Brompr. in vita R, : 
depending upon Zafter, or any other moveable feaſt, ſhall | Calipodium, (Calapodium, gallipedia,) Gallicſhoes, pa- 
be holden on ſuch days whereon the ſame happen, ac- | laſhoes. Among the injunQions preſcribed by Phzlip 
cording to the falling of Zafter, or ſuch other moveable Repingdon biſhop of Lrncoin, to vicars, ſchoolmaſters, &c. 
feaſts, to be computed according to the new calendar, in the year 1410, it is thus ordained, wod diet vi- 
8:4. 4. The mecttings of the court of ſeffion and | carr: & clerict quicungue, & procipue cum fuermt reve/titi in 
terms fixed for the court 'of Exchequer in Scotland, the | honeftis togis ſuis, cum longis manicis gue vVulgariter Pokes | 
| x meeting of the Governor, Bailifts, and Comimonalty | nuncupantur— baſardos & calapodia deponant, que in eccleſia 
the Company of Conſervators of the great level of the |/frepitam acrunt, " & rn: malum ſonum. Reg. Re- 
fens, and the holding of all markets, fairs arid marts, either | pingdon Epiſc. Lincoln, t ; 
fixed to certain nominal days of the month, or depending | Caliver, A great gun, 
upon the beginning or any certain day of any month; | Caltena. See Galtena, 
and all courts belonging to ſuch fairs or marts, ſhall not | Callicoes, See Erciſe, (Linn.) _ 
be continued according to the nominal days ofthe month, [| Calltf, The King's highway. It is mentioned in 
computed according. to the new calendar, but ſhall be | Huntingdon, 115. 1. viz.. Tante autem grati& inhabitantilus 
holden upon or. according to the ſame natural days, ac- | fit Britanniz, quod quatuer in ea calles a fine in finem 
cording to which they ſhou!d have been holden in cafe this |confiruxerunt regia ſublimatos auttoritate, &c, "I 
aft had not been made. . | Calves. See Cattle, | | 
Sef?. 5. This at ſhall not accelerate the days for | Calumniare, To challenge, or lay claim unto. 
opening, incloſing or ſhutting of any lands for common | //a terra calumniata Will. Chernet. Domeſday, tit. 
of paſture and other purpoſes, or the days on which any |Hantſcire. ' | | ts 
temporary or diſtinC right in any lands 1s to commence; | Camadoſunum, Ruins near Almondbury in Yarkhire. 


but all ſuch lands' ſhall be opened, incloſed or ſhut vp, | Camalodunum, Malden in Eſſex., 


g- 


and ſuch temporary and diſtinct right commence upon the |- Cambozitum,” Cambridge. 
lame natural days on which the fame ſhould have been ſo| @ambzetonium, Brettenham in Suffolk. | 
reſpeQively opened, incloſed or ſhut up, or would have | Cambrick. Stat. 18 Geo. 2. c. 36. /e2. 1, It ſhall 
commenced in eaſe this aft had not been made. not be lawful for any perſon to wear in Great Britain, in 
Sec?. 6. This aCt ſhall not accelerate the time of pay- [any apparel, any cambrick or French, lawn, under the pe- 
ment of any rent, annuity, or ſum payable by virtue of | nalty of forfeiting to the informer 5 1. for every offence, 
any cuſtom, deed or agreement, or of any act of parlia- being convicted by the oath of one witneſs before any 
ment made before the ſaid 14th day of September, 'or the | Juſtice of peace; which Jultice ſhall, upon any information 
ume of doing any thing directed by any ſuch at, or ac- | upon oath of any ſuch offence, within ſix days after com= 
celerate the payment of, or increaſe the intereſt of any | mitment thereof, ſummon the party accuſed, and upon 
ſum payable, as aforeſaid ; or accelerate the time of the | his appearance or contempt, proceed to examination of 
delivery of any goods or other things, or the time of the | the RY and upon proof either by confeſſion of the party, 
commencement or determination of any leaſe of lands or | or by oath of one witneſs, determine the ſame ; and upon 
ereditaments, or of any other agreement, or of the ac- | conviction cauſe the aſty, by warrant, to be" levied 
cepting, ſurrendering or delivering up poſleflion of any | by diſtreſs and fale of the ofender's goods ; nevertheleſs it 
lands or hereditaments ; or the commencement or deter- | ſhall be lawful for the party aggrieved to "appeal to the 
mination of any annuity or rent ; or of any grant for any | Juſtices of peace at the next general quarter ſeſſions for 
tetm of years, or the time of attaining the age of one and | the county or place where the ſaid offence is committed 
twenty years, or any other age requiſite by any law, (giving fix days notice of ſuch appeal to the proſecutor), 
cuſtom, deed, will or writing, by any perſon born before | whoſe determination ſhall be final. bi oy 
the faid 14th of September, or the time of the expiration | S2&, 2. If any perſon, aſter the 24th of Fune, 1748, 
of any apprenticeſhip or other ſervice. " | fell or expoſe to ſale any cambricks_ or French lawns, 
calender, tables, and rules mentioned in the af, are\| made or not made up l except for exportation only), 
"mexed to it, and are prefixed to all the editions of the com-| and be convicted, he {hall forfeit 57, to be levied as 
"_ projer book 1752. | | aforeſaid. a FIT IRY 


| iq Fig th $18. 


16 A M 


$-#t. by If any perſon be proſecuted- for wearing 'any 
cambricks or. French lawns, and diſcover_upon vath before 
any Juſtice of peace, the perſon who fold ſuch cambricks 
or French lawns, ſuch -perſon ſo diſcovering ſhall be. dif-_ 
charged of all penalties for wearing ſuch\cambricks/;or 
French lawns, and the perſon ſo: ſelling ſuch cambricks or 
French lawns, ſhall be liable to the penalties. - : 

Seat. 4. No cambricks or. French, lawns fball .be ad- 
mitted to be imported into Great Britgin, until aſter 
proof upon oath by the importer, or, if a Quaker, by af- 
firmation, at the time of entering the ſame, before the pro- 
per officer of the cuſtoms at the port of importation, either 
that the ſame are the, ſole property- of. the importer,- ar of 
ſome other of - his Majeſty's ſubjefts, and: that no alien 
hath any property therein; or if any alien hath any intereſt 
therein, then 
the fſatisf-Qtion of the aforeſaid officers of the cuſtoms, 
that the ſame were bona fide ſhipped for direct impor- 
tation into Great Britain on or betore the 10th of May, 
1745. - 
$2. 5. It ſhall not be lawful for any perſon to import 
into Great Britain any foreign cambricks or French 
lawns, vnleſs bills of bading be produced for the ſame, 
or ſuch other proof given to the commilſoners of the cuſ- 
toms, or to the chief officer of the cuſtoms. at the port of 
importation, as they think ſufficient, that the ſaid cam- 
bricks or French lawns were bena fide ſhipped for direEt 
importation, on or before the 1ſt of Auguftl, 19745. 

See. 6. It ſhall be lawful to import into Great Britain, 
aſter the 1ſt of Auguft, 1746, any cambricks, French lawns, 
or Other linen of the kind uſually entered under the deno- 
mination of cambricks, upon the importer making oath, 
or, if a Quaker, affirmation, that they are intended for 
exportation only, and that they are bona fide the property 
of the importer, or of ſome other of his Majeſty's ſubjeQts, 
and that no alien hath any intereſt therein; and alſo 
giving bond to the ſatisfaction of the commiſhoners, or 
the chief officer thereof, at the port of importation, in 
double the value of the goods imported, to - aſcertained 
by the oath or affirmation of the importer, ſor payment 
of 51. for every piece of ſuch cambricks or French lawns 
which ſhall -not be exported within three years after the 
entry of the ſame. | 
- Se. 7. In caſe any pieces of cambrick or lawn fo 
imported ſhall, by fire or other unavoidable accident, be 
loſt or deſtroyed, upon proof of ſuch loſs to the- fatil- 
faction of the commiſſioners of the cuſtoms, or of the 
chief officer thereof, at the port of importation ; they 

ſhall remit the ſaid penalty of 5 /. payable for each piece 
| not ſo exported as aforeſaid. 

Stat. 21 Geo. 2. cap. 26. ſeft. 2. If any wearer of 
cambrick or French lawn, who purchaſed the ſame after 
the 24th of Funr, 1748, be proſecuted, and diſcover the 
ſeller, and that the ſamie was fold after the 24th of "Zune, 
1748, ſo as ſuch ſeller be convicted, and become liable to 
the penalties of 18 Geo. 2. cap. 36. then, and not other- 
wiſe, ſuch wearer ſhall be "diſcharged from any penalty 
inflicted by the ſaid act. | 7 

$:4. 3. Whenever any perſon informed againſt for 
wearing ſuch cambrick or French lawn is excuſed from 
the penalty by diſcovering the ſeller, the penalty on ſuch 
ſeller ſhall go to the perſon who informed againſt the 
wearer. | | 

$2. 4. Where the offender, at the time of the offence, 
or at the time of conviction, be a feme covert living with 
her huiband, the penalties ſhall be levied on the goods of 
her huſband. A 

Se. 5. Any milliner, ſempſtreſs, or other perſon, 
who for hire, after the 24th of June, 1748, makes up 
any cambrick or French lawn for any wearing apparel, 
ſhall be liable to the like penalties as the ſellers of cam- 
brick or French lawn are liable to, by 18 Geo. 2. cap. 26. 
to be levied and applied as is direQted by this or the ſaid 


S———_ 


aCt. vs 
_* $282. 6, Where by this aCt an oath is required, the fo- 
lemn affirmation of a Quaker ſhall be taken in lieu ttereof; 
and every inſtance of wilful and corrupt falſe affirmation 
- ſhall ſubje&t ſuch perſon to the ſame penalties as he would 


4 


f ſhall be given by the: importer, to | 


+ 9 
have been liable to if the ſame,matter /had been declared 


upon-oath. X vat Oep2rd boy. ls! | 

. Stat, 32z x00, 2+ cap. 2, ect, 'T, -No .ca NY 
French lawns, or other TAL op ya © Tar, 
under the. denomination of cambricks, ſhall be imported 
into any, place within, Great Britain, . unleſs the ſame he 
packed in'bales, caſes, or. boxes, covered with ſackcloth 
or 'canvas, each, of . which. contains. 6ne hundred whole 
pieces, or two hundred half pieces, 

Set. 2. In caſe any. cambricks or French lawns be 
imported in any.other manner,:or in any leſs quantity than 
before mentioned, the 'cambricks pig” 07” lawns fo im. 
ported, or found, on board any. veſſel in this kingdom 
ſhall be forfeited, and may be ſeized by any officer of the 
cultoms. ” grnls; L 

Se. 3. Cambricks and French lawns ſhall be imported 
for. exportation only, and be lodged in ſuch warehouſe 
belonging to his Majeſty as the commiſſioners of the cuf. 


toms, or three of them, appoint; and ſhall not be deli. 


vered out of ſuch warebouſe, but. under the like ſecurity 
and reſtriftions as £aft: India goods prohibited to be cou- 
ſumed in Great Britain, are now liable to. ' 

$22. 4. There ſhall te no duties. paid: or ſecured for 
any cambricks or French lawns imported and depoſited in 
ſuch warchoule, other than one half of the old ſubſidy 
which is to remain after the goods are exported apain, 

Seft, 5. Every perſon having in their cuſtod any 
cambricks or French lawns imported before the 6 of 
Auguſl, 1759, for the importation whereof bond has been 
given, ſhall, before the firſt of Avgu/? next, depoſit all 
ſuch cambricks and #: ench lawns in ſuch warehouſe as 
aforeſaid ; and upon depoſiting ſuch. goods, the bonds for 
exportation thereof ſhall be delivered up, and the perſon 
who gave the ſame ſhall receive from the colleQor of the 
cuſtoms, at the port-where ſuch bond. was given, all the 
duties which ſuch goods would be intitled to draw back 
upon exportation ; and ſuch goods ſhall not be again de- 
livered out of the faid warehouſe but ſor exportation: 
if in any caſe any perſon ſell, or expoſe to ſale, or have in 
his poſſeſſion for that purpoſe, any cambricks or Frend 
lawns (other than in ſuch warebouſe as aforeſaid), the 
ſame ſhall be forfeited, and ſhall be liable to be ſearched 
for and ſeized, as other prohibited and uncuſtomed goods 
are ; and every ſuch perſun ſhall forfeit two hundred 
pounds, over and above all other penalties inflicted by 
any former aCt: | ; 
- Sedt. 6, If any doubt ariſe with reſpeR to the ſpecies 
or quality of the. goods ſeized by virtue of this aCt, or 
where the ſame were manufaCtured, . the proof ſhall lie on 
the owner, TRI 

Seat. 7, All the goods ſeized by virtue of this aQt, or 
any other cauſe of forfeiture, ſhall, upon ſeizure, be cat- 
ried to the next euſtom-houſe, and after condemnation 
ſhall not be uſed in this kingdom, but exported ; and 
ſha!l not be ſold or delivered out of ſuch warehoulc, 
otherwiſe than on condition to be exported, nor until 
the buyer have given ſecurity for the exportation thereol, 
and obſerving all the regulations preſcribed for the expor- 
tation of £a/t-India goods prohibited to be uſed in Greit 
Britain. _ | 

Se. 8. All the penalties and forfeitures by this a& 
impoſed, may be recovered in any court of record at 
Weftminfler, or in the court of Exchequer at Edinburg" 
by aCtion, &c. in the name of his Majeſty's Attorney-ge* 
neral, or in the name of his Majeſty's Advocate in St- 
land, or in the name of ſome officer of the cuſtoms; and 
one moiety ſhall be to his Majeſty, and the other moletf 
to ſuch ofhicer who ſhall ſeize; inform, or proſecute. | 

Se7. 9. Upon every action, &c. for any pecumat) 
penalty impoſed by this a,” a capias in the firſt proceis 
ſhall iflue, ſpecifying the ſum of the penalty ſued for; 
and rhe defendant ſhall be obliged to give bai] by naturi- 
born ſubjeCts, or denizens, to appear in the couit out 01 
which ſuch capias iflues, at the return of ſuch writs '? 
anſwer ſuch ſuit, and ſhall, at the time of ſuch app*?” 
ance, give bail in the ſaid court, to anſwer and pay * 
the penalties incurred for ſuch offence, in caſe he be cor 


victed, or to yield his body to priſon. $0 


— 


C A,M 
' $28. 10. If any aftion be commenced for any thing 
done in purſuance of- this aCt, the defendant may plead 
the general ifſue ; and if the plaintiff be nonſuited,' &c. 
the defendant ſhall recover treble coſts. 

Stat. 4 Geo. 3- £<- 37+ [intituled, An af for the better 
eftabliſhing a manufattory of cambricks and lawns, or goods 
of the kind uſually known under thiſe denominations, now 
carrying 0n at Winchelſea, in the county of Suffex ; and 
or improving, reg ulating, and extending the manufatture of 
Lambricks and lawns, or goods of the kind uſually known under 
thoſe denominations, in that fart of Great Britain called 

d. 
ws W It ſhall be lawful for any perſon to make and 
ſell cambricks and lawns in this kingdom. | 
$-4. 2. The King may incorporate the perſons here- 
in named (the preſent ſubſcribers) by the name of the 
Engliſh Linen Company, with ſuch power of revocation as 
to his Majeſty ſhall ſeem meet : they may chuſe direc- 
tors, &c. and purchaſe lands, &c, not exceeding the 
value of 500 1. per annum; and they may ſue and be 
wo 3- They may raiſe a capital, not exceeding 
100,000 7.—Subſcribers intitled to a. ſhare of capital, in 
proportion to their ſubſcriptions, and to be members of 
the corporation, —Subſcriptions to be entered, ſigned, and 

ſed, 
w— 4+ The King may grant power to enlarge the 


ital. | | 
"be. 5. Subſcribers to pay a fourth at the time of ſub- 
ſcribing, and the remainder at ſuch calls as the direQors 
ſhall appoint. — Ten days notice of every call to be pub- 
liſhed in the London Gazette —On neglect of firſt pay- 
ment, ſubſcription to be void ; and on neglect of ſubſe- 
quent payments, one half of the firſt to be forfeited, 


$a. 6. Direftors may appoint a houſe in or near 


Lindon or Wiftminſter, to tranſatt their buſineſs. —Di- |- 


reors to be a court, and nominate all ofhicers and ſer- 
vants ; and to take apprentices. 

$:. 75. A general annual court to be held, the firſt 
Weineſday in March, ſor eleQing direCtors. 
- $28. 8. Qualification of a direCtor to be 5001. capital 


ſtock; and the qualification of a perſon intitled to vote |. 


ſhall be 200 /. capital ſtock. | 

$24. 9. Members voting to ſwear their qualifications, if 
required. —Officers and ſervants to be ſworn according to 
the form approved by a general court ; and if officers and 
ſervants refuſe or negleC to take ſuch oath for ten days, | 
their eleCtion ſhall be void. 

$:4. 10, General courts to be called on demand of cer- 
tain ſubſcribers ; and on refuſal, they may call ſuch court 
themſelves. — General court may diſplace direCtors. 

$24. 11. No member ſhall be liable to any debt of the 
corporation, farther than his ſhare in the capital. 

$ef. 12, If the corporate debts ſhall exceed the value 
of the capital undivided, or if they reduce their capital 
ſo that their ſtock ſhall not be ſufficient to pay their 
debts ; perſons receiving any dividend by which the ca- 
pital ſhall be reduced, are to be perſonally liable to make 
good ſuch deficiency, ſo far as the dividends they ſhall 
have received ſhall extend. 

. $8, 13. Members not liable to bankruptcy, nor the 
effefts of the company, or any member's ſhare liable to 
foreign attachment. 

Se. 14. Shares to be aſſignable ; but not. till ſeven 
years from the conſtitution of the corporation, unleſs in 
caſe of death or bankruptcy.—Members ſhares, &«. to be 
perſonal eſtates, 


rey 15. Forging the ſeal, &c. of the corporation, 
elony. 
Se, 16, Breaking into a ſhop, &c. with intent to 
or deſtroy, &c. any materials or implements, de- 
Clared to be felony. ' 
Se, 17. Cambricks and lawns made in England after 
the 1oth day of May, 1764, to be ſealed at both ends. 
Set. 18. Commiſſioners of exciſe, upon requeſt, to 
Provide ſeals, and appoint officers to mark_the goods ; 


" 


$48. 19. ManufaCturer to give notice to officer of the 
finiſhing of every piece, who is to mark the ends before 
taken out of the loom. —Penalty on t.king any piece out 


of the loom without giving ſuch notice, and having the 
ends marked, 51. and loſs of the goods. 


Se. 20, Officer, on notice of the finiſhing any pieces - 
of ſuch goods, ſhall forthwith mark the beginrlihg and * 


ends, and ſet a number on each piece before taken out of 
the loom; and ſhall make a true entry of the numbers, 
lengths, and the number of threads in the warp of each 
piece, on forfeiture of 10 /. FIN 

Se. 21. Officers marking cambricks or lawns not 
made in England, or marking ſuch goods after taken out 
of the loom, to forfeit 50. and be incapacitated. 

Sea. 22. Penalty of 100 1. on bribing officers. 

Se. 23. Officers to tranſmit to the commiſſioners of 
exciſe an annual account of all goods they ſhall ſtamp, 
and a copy of all entries relating thereto.—Officers, &c. 
to deliver up ſeals, &c. to commiſſioners of exciſe, on 
demand, on penalty of 200 /. | 

Sea. 24. Cambricks and lawns made in Englandafter 
the 1oth of A7ay, 1764, found unſtamped, may be ſeized. 
Perſons expoſing to ſale, or having in their cuſtody for 
ſale, ſuch goods unſtamped, to forfeit 200 /, 


Sef?. 25. Goods condemned by virtue of this aft, not . 
to be worn here, but ſold for exportation, and the buyers 


to give ſecurity. 

Seet. 26. Perſons counterfeiting the ſeal, Ec, or felling 
goods with a counterfeit ſeal, &c. guilty of felony. 

Seft. 27. Cambricks or lawns made or begun in Eng- 
land before the. commencement of this a&t, to be ſcaled. 

82. 28, Forfeitures and penalties to be recovered in 
any court of record at He/imirfter, one half to the King, 
and the other to the proſecutor. 

Sef?. 29, A capias to ifſue for the 
proceſs. —Defendants to give bail, 
Seft. 30. Action to be brought in twelve months. 
Defendant may plead the general iſſue, and ſhall recover 
treble coſts, if judgment againſt the plaintiff, 

Se. 31. T he onus probandt ſhall lie on the claimer. 
Sef. 32. This aCt not to extend to Scotland or lreland. 
Sed. 33. 'This act ſhall be a public a&. 

To amend and enforce the atts already exiſting, to 
prevent the fraudulent importation and wearing of cam- 
bricks and French lawns, 7 Geo. 3. c. 43. 8 Geo. 3. 25, 


penalties in the firſt 


ſet. 10. 


Cambzidge. By ſtat. 34 & 35 Hen. 8. c. 24. a rent 
is given to the knights of the ſhire of the county of Cam- 
bridge, inſtead of their wages, | 


Stat. 35 Hen. 8. c. 15. ſe. 5. All that hold tene- 
ments in Cambridge ſhall repair the pavements, &'c. over 


againſt their tenements, on pain of 64. for every yard - 


ſquare of pavement, and i2 4. for every pole of gravelled 
lanes. | 

S:. 3- The chancellor, vice-chancellor, mayor, and 
bailiffs, or their deputies, with four aſſiſtants, two of the 
univerſity and two of the town, ſhall have power at Pafter 
and Michaelmas, or within a month after, to ſwear twelve 
ſcholars, ſervants, and other inhabitants, to. make pre- 
ſentment of all who do not pave and amend the ſtreets and 


ways ; and to ſet fines and amercements, which ſhall be 


gathered of ſcholars by the beadle, and of other inhabitants 
by the chamberlain. | | 

Seft. 4. If the faid magiſtrates ſhall negle& fof ſix 
weeks after either of the ſaid feaſts, they ſhall forfeit 5 /. 
one half to the King, and the other half to him that will 
ſue. 

By fat. 7 Geo. 2. c. 10. and 18 Ges. 2, c. 20. F,-A 
the vice-chancellor aud mayor of Cambridge ma 


Camero, From the old German cam, cammer, crooked ; 


whence our Engliſh kembo, arms in kembo ; a comb, in the - 
North camb; the preſent /ri/þ uſe cama for a bed. Camera 


= pon at firſt any winding or crooked plat of ground. 


res cameras ad vineam unam cameram ferrg— 4. e. 
a nook of ground. Fide Du Freſne in wace. 


The word 


was afterwards applied to any vaulted or _reped building, 


who are to be paid for marking, &c. ſuch goods before 
taken out of A. loom. - | iy FT | 


Vou. I. N® 38. | 


| 


eſpecially to an open ſtall, or ſhop for ſale of goods ; and 


was by degrees more particularly reſtrained to an upper 
| 5 £ room, 


4 


aCt as . 
Juſtices for the county, without the landed qualification. 


%. 


% 


* 


C-'-A:-N 
See Mr. Kennet's Gloſſary to Perodbial | 


room, or chamber. 
Antiquities. | 

Comica, Camlet, or a fine ſtuff made at firſt of ca- 
mel's hair. ——Richardus de Bury epic, Dunelm. con- 
tulit ecclefis veſlimentum de nigra camica, cum tribus c4+ 
pis ejuſdem ſefle, Hiſt. Dunelm. apud Whartoni Ang], 
Sac, P. 1. p. 766. 

Camiſia, A garment of the prieſt, called the ab; 7n- 
ditus camiſia linea que communi nomine dicitur alb. Pet. 
Bleſenſis, ſerm. 41. 

Cainaca, A garment made of filk, or ſomething bet- 
ter. Unum ve/timentum pro ferialibus diebus album de ca- 
moca. Afonaſitcon, tom. 3. part 2. þ. 81, © 

Campana vajula, A ſmall] portable hand-bell, much 
in uſe among other ceremonies of the Reman chutch ; 
and (till retained among us by ſextons, pariſh-clerks, and 
public criers.— 2uatuor eas muneribus patriarcha donavit, 
altari videlicet portatiit conſecrato, campana bajula, baculs 
inſignt, & tunica ex auro contexit, Rever/i in patriam ſua 
quijque dona miraculoſe percepit. David guidam in mona- 
ſteria cui nomen Langevilach nolam & altare. Girald. 
Cambr. apud Whartoni Ang]. Sacr. p. 2. p. 637. 

Campartum, Any part or portion of a larger field or 
ground ; champerty, a ſhare or diviſien of what would 
otherwiſe be in groſs or common. —Rex cuflodi inſularum 
de Gernſey, &c. in perpetuum reddantur decime de campyarto 
noflro in eadem i1ſula.—Dat. 27 Nov. 19 H. 3. Prynn's 
Hiſtor, Collect, vol. 3. p. 83. 

Campeitum, Uſed for a corn-field, Alicia de Chapele 
furabatur 35 garbas de camperto regis, de quo fatto indifta, 
fuzit ad eccleſiaam. Pet. in Parl. 30 Ed. 1. 

Camp-/igzt, See Champion, and 3 [»/t. fl. 221. 

Campus JYarti, or Jan, . Was an afſembly of the 
people every year upon May-day, where they confederated 
together to defend the kingdom againſt foreigners and al] 
enemies. Leges Edw. Confeſſer. cap. 35. Derus in campo 

' martii convenere, ubi illi gui ſacramentis inter ibs pacem 
confirmavere, regi omnem culpam impoſuere, Sim. Dunelm. 
1094. Du Freſne : 

Canceilare J4lanus, To cancellate the hands, that is, 

to lay them traverſe or a-croſs one another, as the poor 
children on the foundation of Lucen's Coll:ge, Oxon. do 
attend the prove/? and fellows at table, manibus cancellatis, 
with their hands leaning a-croſs on the one fide of the table. 
Extendit collum genu flefendo, cancellatis manibus ſuper 
peftus ſuum, ita decollatur, Clem. de Maydeſtan, de Mar- 
tyrio Ric, Scrope Archiep. Ebor. apud Whartoni Ang]. 
Sacr. P. 2. P+ 373» 
Canvlemas-van, (Sax. Candelmerre) The feaſt of the 
Purification of the Bleſſed Virgin ary, (2 Feb.) inſtituted 
in memory and honour both of the Preſentation of our 
Bleſſed Lord, and the Purification of the Bleſſed Virgin, in 
the temple of Feru/alem, the fortieth day after her child- 
birth, performed according to the law of Zoſes. Levit, 
Xii. 6. lt is called Candlemas, or a Maſs of Candles, be- 
cauſe, before maſs was ſaid that day, the church bleſſed, 
that is, deputed or ſet apart for ſacred uſe, candles for the 
whole year, and made a proceſſion with hallowed candle, 
in the hands of the faithful, in memory of the divine 
light wherewith Chri/t illuminated the whole church at 
his preſcntation, when old Simeon ſtyled him, A light to 
lighten the Gentiles, and the glory of his people Iſrael, St. 
Luke ii. 32. T his feſtival day is no day in court, and 
is. the grand day of Candl:mas term in the inns of court. 
Cowell, edit. 1727- 

Candies. See Exciſe, (Candles. ) 

Canes and HKattans, 1o what duties liable, 4 7/4. 
& Mar. ' LY ſett. 2. | 

Canes Opertiat.——Et gdebent habere canes opertias 
ex omni genere canum, & non impediatas. Antiq. Cuſtumar, 
de Sutton Colfield,. Dogs with whole feet not lawed. 

Caneftellus, A baſket. In the inquiſition of ſerjean- 
cies and knight's fees, in the 12th and 13th years of 
King John, for Eſſex and Hertford——Johannes de Liſ. 
tone tenet—per ſerjantiam faciendi caneſtellos, i, e.. John 
of Liſten held that manor by the ſervice of making the 
King's baſkets. Ex Libro Rub. Scacc, fol. 137. 

Canfara, A trial by hot iron, formerly uſed here, 
which ſee in Ordeal, a candente ferro : ſs inculpatio ſity & | 


Ker” As. 


fe purgare velit, eat ad ferrum calidum, & adlegiet manyn 
ad canfaram guod non falſum fect : where canfara ig in. 
terpreted for candens. Du PFrejne. 

Canipulue, A ſhort knife or ſword: Ne quis vie 
canipulum deferret vel arcum. Rad, de Diceto, anng 
1275. | 

Canna, A rod in meaſure of ground, or diſtance,.. 
Papa Clem. 4. port. ſui an. 1. concedit general pro 
vinctalibus miniftris ac univerſis fratribus ordinis Mingrum 
fra:rum in Anglia—ut nulli ſeculari wel religioſo ecclefium 
vel monaſterium ſeu oratorium jam edificatum in aliquem 
locum transferre liceat infra ſpatium Joo cannarum ab ip. 
forum ecclefiis menſurandarum volumus quamlibet ip/a. 
rum cannarum eo palmorum longitudinem continere, Ex 
Regiſtr. Walt. Giffard Archiep. Ebor. fol. 45. | 

Canon, Is a law or ordinance of the church ; and the 
Greek word canon, from which is derived the cancn law, 
Tgnifies a rule, becauſe it leads a man"ſtraight, neither 
crawing him from one ſide or the other, but rather cor. 
recting him. The canon law conſiſts partly of certain 
rules taken out of the Scripture ; partly of the writings 
of the ancient fathers of the church; partly of the or- 
dinances of general and provincial councils ; and partly 
of the decrees of the popes in former ages: and it 
is contained in two principal parts, the decrees and ge- 
creta s, 'The decrees are eccleſiaſtical conſtitutions made 
by the pope and cardinals, and wete firſt colleCted by Iv 
b:ſhop of Carnet, who lived about the year 1114, but 
afterwards perfected by Gratian, a Benedifine monk, in 
the year 1149, and allowed by pope Erpenins to be read 
in ſchools, and alleged for law. "They are the moſt 
ancient, as having their beginning from the time of Cin- 
/tantine the Great, the firſt Chriſtian Emperor of Rene, 
The decretals are canonical epiſtles written by the pope, 
or by the pope and cardinals, at the ſuit of one or more 
perſons, for the ordering and determining of ſome matter 
of controverſy, and have the authority of a law ; and of 
theſe are three volumes, the firſt whereof was compiled 
by Raymundus Barcinius, chaplain to Gregory the Ninth, 
and at his command,' about the year 1231.. "The ſecond 
volume is the work of Boniface the Eighth, colleQted in the 
year 1298; and the third volume, called Clementines, were 
made by pope Clement the Filth, and publiſhed by bim in 
the council of Fienna, about the year 1308. And to 
theſe may be added ſome novel conſtitutions of John the 
X XIId and ſome other biſhops of R:me. As the decrees let 
out the original of the canon /aw, and the rights, dignities, 
and degrees of eccleſiaſtial perſons, with their manner of 
election, ordination, &c ſo the decretals contain the law 
to be uſed in the eccleſiaſtical courts ; and the firlt title in 
every of them is the title of the Bleſſed 'Trinity, and of the 
catholic faith ; which is ſollowed with conſtitutions and 
cuſtoms, judgments and determinations, in ſuch matters 
and cauſes as are liable to ecclejiaſtical cognizance, the 
lives and converſation of. the clergy, of matrimony ard 
divorces, inquiſition of criminal matters, purgation, pe- 
nance, excommunication, &c. But ſome of the titles of 
the canon law are now out of uſe, and belong to the com- 
mon law ; and others are introduced ſuch as trials of 
wills, baſtardy, defamation, &c, Trials of tithes were 
anciently in all caſes had by the eccleſiaſtical law, though 
at this time this law only takes place in ſome particuiar 
cales, See Duck de Fure Civil. Romaner, Ridley's Viuw 
of the Civil and Eccleſ. Law, Ayliff's Parergin. . 

Stat. 25 Hen, 8. cap. 19 /. 1. enaQts, The ergy ſua 
not preſume to claim, or put in ure, any confiitutions of 
canons; nor ſhall ena, promulge, or execute any fuch canms 
or ordinances in their convecations, (which always ſhall be 
aſſembled by authority of the King's writ) unleſs the clergy 
may have the King's royal aſJent and licence 10 make. ps 
mulge, and execute ſuch canims and erdinances ; upon pain © 
every one of the clergy, doing contrary, and being theruf 
wnu'f, to ſuffer impriſonment, and make fine at the King® 
wrll, | Ry 

SeRt. 2.' No canms ſhall be made or put in execution within 
this realm by authority of the convocation, which ſhall be 
repugnant to the King's prerogative, or the cuſtoms, 105, 
Ratutes of this realm. | 


The 
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The canons of 1640, or other eccleſiaſtical laws not | 


allowed by parliament, &c. not conhrmed. 

I. £12. ſet. $g 

The King, without parliament, may make orders and 
conſtitutions to bind the clergy, and may deprive them if 
they obey not 3 þ 
without the King. Cro. Fac. 37. per omnes F. &c. 
Trin, 2 fac. 1n pl. 13. | 
hy Oy ge hs of the church made by the 
convocation and the King, without parliament, ſhall 
tind in matters eccleſzaſtical as well as an act of parliament 
{.r they ſay, that by the Common Law every biſhop in 
his dioceſe, archbiſhop in his province, and convocation- 
houſe in the nation, may make canons to bind within their 
limits, When the convocation makes canons of things 
appertaining to them, and the King conhrms them, they 
ſhall bind all the realm. Ao. 783. pl. 1013. Trin. 4 
Ya. in Canc. with the afſiſtance of the two Chief Juſtices 
2nd Chief Baron. Brrd v. Smith, 

Canons made by the- pope and allowed here, yet unleſs 
they were allowed by parliament were not good. Arg. 
Rel. 454. per Dr. Martin, Hill. 14 Fac. in the Exche- 

ver-Chamber, : 

Where there is a ſpecial cuſtom for the chu/ing church 
wardens, (viz. that the parſon ſhall have the eleCtion of 
one) the canons cannot alter it, eſpecially in Zondon 
where the parſon and churchwardens are a corporation to 


13 Car. 2. 


purchaſe lands and demiſe their lands. Cro, Zac. 532. | 


pl. 15. Paſch. 17 Fac. B. R, IVarner's caſe, 

The canons are the eccleſiaſtical laws of the land, but 
ſhall not 6:1n4 here unleſs received, as appears by ſtat. 
25 Hen. 8. 21, and the {tat. De Bigamis, and the ſtat. of 
Merton, as to one born before marriage, though by the 
canon Jaw-he was legitimate, yet by our law he is not; 
per cur. fo. 160. Tri. 3 Car. B. R. 

The canons made 1571, in Queen Elizabeth's time, 
and the 21 Jac. being confirmed by Q. Elz. and K. 
Fac, are good by the ſtat. 25 Hen. 8 as long as they do 
. not impugn the Common Law or prerogative of the 
King, and before the 25 Hen. 8.19. the ecclefiaſticks 
might make canons without the King, but are by that 
ſtatute reſtrained ; but ſince that ſtatute they may make 
canons with the aſſent of the King, ſo long as they are 
not contrary to the laws of the land, or derogatory of 
the King's prerogative. 2 Lev. 222. Trin, 39 Car, 2. 
B. R. Coy v. Pepper. 


Eccleſiaſtical perfons are ſubjeCt to the canons. Thoſe | 


of 1640 have been gue/tioned, but no doubt was ever 
made as to thoſe of 1603 ; per cur. 1 Salk, 134. Paſch. 
1117, 3. B. B. The Bijhsp of St. David's v. Lucy. 

All the clergy are bound by the canons confirmed only 
by the King ; but they mult be confirmed by the parlia- 
ment to bind the laity z per car. Carth 485. 11 W. 3. 
B. R. The Biſhop of St. David's v. Lucy. 

In the primitive church the laity were preſent at all 
ſynods. When the empire became Chriſtian, no canon 
was made without the Emperor's confent. 'The Emperor's 
conſent included that of the people, he having in himſelf 
the whole legiſlative power, which our Kings have not; 
lhnereſore if the King and clergy make a canon, it binds the 
Gergy in re ecclefiaſtica'z but it does not bind laymen ; they 
are not repreſented in convocation ; their conſent is nei- 
ther aſked nor given. 2 Saik. 412. pl. 2. Hill. 1 Ann. 
B, ng Matthews v. Burdett. | 

O canons, ſince 160 2, can profrio vigore bind laymen. 
Per Holt. os 6 Mel os Trim Þ alin B. R. in 
Cale of Britton v. Standiſh. 

Canen - was formerly uſed ſor any preſtation, penſion, 
or other cuſtomary payment. ——81 vero difli prior & 
— monachi aliquo prediftirum terminorum ceſſaverint a ſolu- 
tone frme difie ecclefie de Rading, preter debitum ca- 
nonem us termini dimidiam marcam argenti,—Cartular, 
Rading. MS.—— Willielmus epiſc Wigorn. conceſſit abbati 

conventut ge Eveſham annuum canonem xv marc. ad 
confiruftionem operts eccleſia de Eveſham, & eccleſie de 
4\mbreſbury, Teſt Simone Abb Perfore., Pttro Archid. 

igorn. Ex Cartul, de Eveſham 14S. Cotton, fol. 13. 

Canonium, Chelmsford in Eſſex, | | | 


but they cannot make any conſtitutions - 


CAP 

Canon Keligioſozunt, A book wherein the . religious 
of every greater convent had a fair tranſcript of the rules 
of their order frequently read among them as. their local 
ſtatutes ; which book was therefore called Regula, and 
Canon, The public books of the religious were theſe 
four : 1. Miſſale, which contained all the offices of de- 
votion. 1 Aartyrologium, a regiſter of their petuliar 
ſaints and martyrs, with the place and time of paſſion. 
3- Canon or Regul, the inſtitution and rules of their 
order. 4. Necrologium or Obituarium, in which they en- 
tered the death of their founders and benefaRors, to ob- 
ſerve the days of commempration for them. But as the 
two firſt, ſo likewiſe the two latter were ſometimes joined 
in the ſame volume, Kennet's Gloſſary. 

Cantel, (Cantillum, velut guantii/um) Is that which 
is added above meaſure, Nullum genus bladi vendatur per 
cumulum ſeu cantel|um, preter avenam, brafium & farinam. 
Stat, de Pi/or. cap. 9. It ſeems alſo ſometimes to- ſig- 
nify the fame with that we now call lump. See Pelton; 
Temp. H. 3. Ed.1. or Ed. 2. cap. 4. & 9. It 6bgnihies 
allo a piece of any thing, as a cantel of bread, cheele, _ 


the like, 


Canterbury, Privileges granted to the citizens ex- 
cluſive of foreigners. 34 & 35 Hen. 8, c. 18. —Ex- 
ceptions to butchers, &c. 4b. ſed. 6. 

A workhouſe erected there. 1 Geo. 2: fl. 2. cap. 20. 

Rules for eleCtions there. 1 Geo. 2. /f. 2. c. 20. [. 31. 

Cantred, or rather Cantref, (Cantredus) Signifies a 
hundred vilages, being a Britiſh word compounded of the 
word cant, i. e, an hundred, and zret, a town or vil- 
lage. In ales, the counties are divided into cantreds, 
as in England into hundreds. The word is uſed anno 38 
H. 8. cap. 3. See Commote. See alſo Mr. Kennet's 
Gloſſary, in verbs Cantredum. + 

Canvas. Hee Buckrams., 

Capircity, {Capacitas,) An ability or fitneſs to contairi 
or receive. In law it ſignifies, when a man, or body po- 
litic, 1s able to give or take lands, or other things, or 
to ſue aCtions. As an alien born, hath a ſufficient capacity 
to ſue in any perſonal aCtion ; but in a real aCtion it is a good 
plea to ſay, Fe is an alien bern ; and pray, if he ſhall be an- 
ſwered. Dyer, f. 3. pla. 8. If a man enfeoffs an alien and 
another man, to the uſe of themſelves, or, &c. it ſeems 
that the King ſhall have the moiety of the land for ever, 
by reaſon of the incapacity of the alien. Dyer, fol. 383. 
pla. 31. By the Common Law, no man hath capacity to 
take tithes but ſpiritual perſons, and the King, who is a 
perſon mixt; our Jaw allowing him two. capacities, a 
natural, and a politic. In the firſt he may purchaſe 
lands to him and his heirs; in the latter, to him and hig 
ſucceſſors ; and a parſon hath the like : but a layman, 
who is not capable of taking tithes, was yet capable to diſ- 
charge tithes at the Common Law in his own land, as 
well as a ſpiritual perſon. See Co. /ib. 2, fol. 44. Perſons 
attainted of treaſon or felony, ideots, lunatics, infants, 
feme coverts with their huſbands, &:. are not capable 
to make any deed of piſt, grant, or conveyance, unleſs it 
be in ſome ſpecial cafes. But all other perſons void of 
impediments, are capable of making grants and convey- 
ances, and to ſue and be ſued, being twenty one years of 
age; and at fourteen, their age of diſcretion, they are 
capable by law to marry, be a witneſs, &c, See Co. Lit, 
ſet. 259, 402, 403. | 

Capora, A hood, cap, or covering for the head. It 
is mentioned in Mat. Paris, anno 1227. viz. Concedant 
eis pannos Probationis, videlicet duas tunicas fine capucio, & 
cingulum & braccas & caparonem uſqgue ad cingulum, 
Blount, edit. 1717. 

Cape, Is a writ judicial, touching plea of lands or te- 
nements ; ſo termed (as moſt writs are) of that word in 
itſelf, which imports the chiefeſt end and intention there- 
of, And this 1s divided into cape magnum, and cape pare 
vum, both which take hold of things immoveable, and 
ſeem to differ between themſelves in theſe points : Firſt, 
becauſe cape magnum, or the grand cape; lieth before ap- 
pearance, and cape parvum afterwards, Secondly, the cafe 
magnum ſummoneth the tenant to anſwer to the default, 
and over to the demandantz Gape parvum, Sen 

tne 


To 
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the tenant to anſwer. the default only ; and thercfore is 
called cape parvum, or in the French Engliſh petit cape, 
Old Nat. Brev. fol. 161, 162, Yet Ingham faith, 
that it is called petit cape, not becauſe it is of a 
ſmall force, but for that it conſiſteth. of few words ; 
eape magnum, in the Old Nat. Brev. is thus defined ; 


this is a judicial writ, and lieth where a man hath 


brought a precipe quod reddat of a thing that toucheth 
plea of land, | and the tenant makes default, at the 
day to him given in the writ original, then this writ 
ſhall go for the King, 'o take the Jand into the King's 
hands, and if he comes not at the day given him by the 
grand cape, he has loſt his land, &c. A precedent” and 
form of this writ you may ſee in the Regifter Fudictal, 
F- 2. b, it ſeemeth after a fort to contain in it the effect 


of miſſions in poſſ*ſſuonem & primo & ſecundo decreto among | p. 3 


the Civilians : for as the firſt decree ſeizeth the thing, 
and the ſecond giveth it from him that the ſecond time 
defaulteth in his appearance ; ſo this cape both ſeizeth 
the land, and alſo ailigneth to the party a farther day of 
appearance; at which, if he come not in, the land 1s 
forfeited: yet is there a difference between theſe two 
courſes of the Civil and Canon Law. Firſt, for that 
miſſio in f0oſſiſionem toucheth both moveable and immove- 
able goods, whereas cape 18 extended only to immove- 
ab'e. Secondly, that the party being ſatished of his de- 
mand, the remanet is reſtored to him that defaulted ; 
but by the cap- all is ſeized without reſtitution. Thirdly, 
Aliffi in poſ/eſ]. is to the uſe of the party agent, the cape 
is to the uſe of the King. Of this writ, and the explica- 
tion of the true force and effect thereof, read Bra#on, 
lib. 5. tract, 3. ca. 1. n. 4, 5, 6. See Cape ad valen 


_ tinam. 


Cape parvum, In the: O/d Nat. Brev. fol. 162, is 
thus defined : this writ licth in caſe where the tenant 1s 
ſummoned in plea of land, and cometh at the ſummons, 
and his appearance is of record ; and aftzr he maketh 
default at the day that is given to him; then ſhall go 
this writ for the King, &c. The difference between 
the grand cape and petit cape (which in effe&t or conſe- 
quence are alike), is that the grand cape 1s. awarded upon 
the defendant or tenants not appearing or demanding the 
view in ſuch real aCtions, where the original writ does 
not mention the parcels or particulars demanded ; and 
the petit cape after appearance or view is granted, Of 
this likewiſe you may ſee the form in the Regi/ler Fudi- 
cial, fol. 2. of both theſe writs read Feta, /ib, 2. cap. 24. 
feft. magnum & ſeg. Cowell, 

Cape ad valentiam, Is a ſpecies of cape* magnum, ſo 
called of the end whereunto it tendeth. In the Od Net. 


 - Brev, fel. 161, 162, it' is thus deſcribed : this writ 


lieth, where any is impleaded of certain lands, and 1] 
vouch to warrant another, againſt whom the ſummons 
ad warrantizandnm hath been awarded, and the ſheriff 
cometh not at the day given ; then if the demandant re- 
cover againſt me, I ſhall have this writ againſt the 
vouchee, and ſhall recover ſo much in value of the land 
of the vouchee, if he have ſo much ; and if he have not 
ſo much, then I ſhall have execution of ſuch lands and 
tenements as deſcend to him in fee-{imple ;z or if he pur- 
chale afterward, I ſhall have againſt him a re-ſummons ; 
and if he can ſay nothing, I ſhall recover the value. 
Here note, that this writ lieth before appearance. Of 
theſe writs and their divers uſes, ſee the table of the Reg. 
udicial. verbo Cape. Cowell. 

Capella, Before the word chapel was reſtrained to an 
oratory, or depending place of divine worſhip, it was 
uſed for any ſort of cheſt, cabinet, or other repoſitory 
of precious things, eſpecially of religious relics, — 
Regnante Stephano, Nigellus Epiſc. Elienſis, pro immi- 
nenti fibi negotio auxilium domine Imperatricdis, & ſuorum 
collcquium requirendum putavit. Yui dum pergerit homines 
regis invadunt, abſque miſeratione bonis ſuis diſpoltant, equos 
& indumenta, injuper capellam optimam, quam epiſcopus 
fecum de ecclejia tulerat, in contaminatis manibus raptunt. 


Hiſt. Elien. apud Wartoni Angl. Sacr. Þ. I. P. 022. 


' The inftitution and dependance of chapels, and their 


capeilanes, with the dignities and liberties of mother- 


'C' AP 


churches, is treated of at* large in Mr. Kennet's Parih, 


Antiqg. p. 580. Cowell, edit. 1727. 

Capella de flozibus, A chaplet or coronet, or parlang 
of flowers for the head. Tanta varietas laſeivia 
apparet in familia prelatorum multorum in veſlibus partitir, 
& virgatis, capeNis de floribus, & corrigiis deauratis, 65, 
Opuſcul. Tripartit. apud Faſciculum Rerum, &c, Ap. 
pend::;p. 225. | 

Capella imneota, A head-piece lined, Abbas de Nexele 
tenet in Com, Lincoln. per ſervitium reddendi doming 
regni unam capellam lineatam de Syndone, & unum par 
calcarium deauratorum—Tenures, p. 64. an. 9 Fd. x, 

Capellus, A cap, bonnet, hat, or other covering for 
the head, Capite diſcooperto, fine capello, cum una gar. 
landa de latitudine minoris digit: ſui 15 Joh. Tenures, 


I - | 
Capellus militis, .A helmet, or military head- piece, 
—— Quando moritur, dabit ſimiliter relevium modo gug 
prius, nift habuerit equuih, & tunc heres ejus veniet ad u- 
riam domini cum equo meliori, ſella, freno, & capello, gle 
dio & calcaribus. Conſuetud, Domus de Farendon, 
MS. f. 21. 
Capias, Is a writ of two ſorts ; one wherepf is call. 
ed capias ad reſpondendum, before judgment, where an 
original is ſued' out, &c. to take the defendant, and 
make him anſwer the plaintiff : and the other a writ of 
execution, aſter judgment, being of divers kinds, as 
capias ad ſatisfactendum, capias ww, Rani Sc. Cowell, 
dee The Attorney's Praflice in the Court of Common Pleas, 
vol. 1. p. 63, &c. See alſo The Attorney's Prattia in the 
Court of King's Bench, vol. 1. page 304. 


Form of a Writ of Capias in C. B. in Treſpaſs. 


GEORGE the Third, &c, to the ſheriff of Middleſex, 
greeting, We command you, that you take A.B. lite 
of the pariſh of in your county ——, { 
he ſhall be found in your bailiwick, and keep him ſafely, jo 
that you have his body before our Fuſlices at Weſtminſter, 
on the oftave of St. Hillary, to anſwer W. P. in a plea, 
wherefore with force and arms he broke the cloſe of the ſaid 
W. at Welitminſter, and did other injuries to him, to his 
great damage, and againſt our peace ; and have there this 
writ. IV/itneſs Alexander, Lord Loughborough, at Welt- 
miniſter, the day of —— 111 the nn 
year of our reign, 


Capias ad ſatisfaciendum, Is a writ of execution 
after judgment, lying where a man recovers in ation 
perſonal, as for debt or damages, or det.nue in the King's 
court ; and he againſt whom the debt is recovered, hath 
no lands nor tenements, nor ſufficient goods, whereof 
the debt may be levied, For in this cafe, he that re- 
covereth, ſhall have this writ to the ſheriff, commanding 
him, that he take the body of him, againſt whom the 
debt is recovered, and he ſhall be put in priſon, until 
ſatisfaction made. Ceawell, | 

This writ was by the common law only in trel- 
paſſes, gquare vi & armis, being direCt and wilful wrongs, 
but now by the ſtatute 25 Ed. 3. may iſſue in other 
caſes. It is deemed a full execution, and in the law ſut- 
ficient for the whole debt; for corpus humanum nm ria- 
pit e/timationem ; and where the body is taken on 2 - 
pias ad ſatisfaciendum, no other execution can | 
againſt the defendant's lands or goods. But in caſe the 
defendant dies in execution, the plaintiff, his executors 
or adminiſtrators, may by ſtat. 21 Fac. I. c. 24. ſue forth 
2xecution againſt the lands and tenements, goods and 
chattles of the defendant ſo dying in execution, in like 
manner as if the deceaſed defendant had never been taken 
in execution ; in this caſe the judgment muſt be revived 
by ſcire facias. Attorn, Pratt. in C. of Common Pleas, 
vol. 1. p. 222, 223. 

If two be bound jointly and ſeverally to me, and I ſue 
them jointly, I may have a capias againſt them both, and 
the death or eſcape of one ſhall not diſcharge the other ; 
but I cannot have a capzas againſt the one, and anothcr 
kind of execution againſt the other, becauſe though they 
be two ſeveral perſons, yet they make but one debtor _ 
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WES. 
rh en in their kinds of execution ; though if once 
fatisfaftion be had of one, or againſt the ſheriff for an | 
eſcape of one, the reſt may be relieved upon an audita 


querela, Hob, 59- | , 
Form of Capias ad Satisfaciendum in debt, _ 


GEOR GE the Third, by the .grace of God, of Great 
Britain, France, and Ireland, King, Defender of the 
Faith, &c. to the forrsff of London, greeting. We com- 
mand you, that you tate W. B. late of Lowon, cabinet= 
maker, otherwiſe called W , B. late of the pariſh of 
in the county of Middleſex, cabinet-maker, if be be found in 
your bailiwick, and keep him ſafely, ſo that you may have his 
bady before our Fuſftices at Weſtminſter, on the morrow of 
the holy Trinity, to ſatisfy R. R. as well of a certain debt 
of fifty pounds, which the ſaid R, in our court before jo” 

uſtices at Weſtminſter recovered agamft him, as of fixty- 
ibree ſhillings, which in our ſaid court were adjudged to the 
faid R. for his damages, which he had by occaſion of the de- 
taining that debt, _—_ aid W. 1s convifted; and 
have there this wrt. itneſs Alexander, Lord Lough- 
borough, at Weſtminſter, the day of in ihe 


year of our reign. 


Capias conductos ad proficiſcendum, Is an original 
writ, which lies by the common law againſt any ſoldier 
that hath covenanted to ſerve the King in his wars, and 
appears not at the time and place appointed, direCted to two 
of the King's ſerjeafits at arms, to arreſt and take him 
whereſoever he may be found, and to bring him coram 
concilio noſtro ; with a clauſe of aſſiſtance, 4 nfl. fol. 
128, 

Capias ad ſatisfaciendum infinite (22 & 23 Cur. 2. AQ 
for relief of ſoldiers.) | 

Capias in Dithernamium de Averiis, Is a writ lying for 
cattle in J/ithernam, Reg. of writs,' fol. 82 & 83. See 
Withernam, 

Captas in Withernamium de Pomine, Is a writ that lies 
for a ſervant in J/ithernam. Reg. fol. 79 & 80, See 
Dithernam, | 

Capias pro ine, Is where one, being by judgment 
fined to the King upon ſome offence committed againſt a 
ſtatute, does not diſcharge it-according to the judgment. 
By this therefore his body is to be taken, and committed 
to priſon until he pay the fine. Coke, [1b. 3. fol. 12. or 
where, upon a nor eff Jortun pleaded, his plea is by evi- 
dence, or his own ſublequent acknowledgement, not 
made out or verified, and the like, | 

Capias utlagatum, Is a writ which lies againſt him who 
13 outlawed upon any aCtion, perſonal or criminal ; by 
which the ſheriff apprebends the pany outlawed, for not 
appearing upon the exzgent, and keeps him in ſafe cuſtody 
till the day of return, and then preſents him to the court, 
there farther to be ordered for his contempt, who (if in the 
Common Pleas) was in former times to be committed to 
the Fleet, there to remain till he had ſued out the King's 
charter of pardon, and appeared to the ation. At preſent, 
18 the King's Bench, the outlawry cannot be reverſed, un- 
leſs the defendant appear in perſon, and by a preſent of 
gloves to the judges, obtain their favour to reverſe it. And 
in the Common Pleas, the defendant (not being an execu- 
tor or adminiſtrator) is now to give good bail (which he is 
allowed to do by attorney) to anſwer the aCtion, if the 
debt or damage demanded be 20/1, or above, and to pay 
the plaintiff's charges, before the outlawry be reverſed. 
And by a ſpecial capias utlagatum in the ſame writ, the 
lheriff 1s commanded, and may ſeize all the defendant's 
lands, goods, and chattles, for the contempt to the King ; 
and the plantiff may (aſter an inquiſition taken thereup- 
on, and returned into the Exchequer) obtain a leaſe of the 
lands extended, and a grant of the goods, whereby to 
compel the defendant to appear ; which, when he ſhall 
have ſo done, and reverſe the outlawry, are to be re- 
Rored to him. See Old Nat. Brev fol. 154. and Table of 
Reg. Fudic. verbo Capias. Cowell, edit. 1727. vec 


- 


OQutlawry, | 
k Yor, l, N? 39. 


jointly ; but if I ſue themi ſeverally, I chay | 


E A ÞB 

Captiatur pro fine, Taken away, and other proviſions 
in lieu. thereof, 5 Hill. & Mar. c. 12. 

Capita Baroniarum; The thief ſeats of barons. 
Bratton: | 

Capitagium.  See-Chevage. _. * . 

Capitale, The thing which is ſtolen, or the value of 
it, It is mieritioned in Leg. H. 1. cap. 59. viz. 1 ot 
tum redimendum, Capitale redimentis conjeftent ; i. e. if the 
theft be redeemed; let the thing ſtolen, or the value of it; 
be returned. | SS pv; 

Capitale vivens, Live cattle. = Leg, Atihel/ani. Red- 
dam de meo proprio decimas Deo, tam in vivente capitaliz 
quam in mortuts fruftibus terre. ng 

Capite, From caput, the head ; and fo tenure 11 capite, 
is to hold of the King, the head of the common wealth. I 
is a tenure that holds immediate]y of the King, as of his 
crown, be it by knight ſervice or ſocage, and not of 
any honour, caſtle, or manor, and for this it is called a 


crown 1s a corporation, a ſeigniory in groſs, ſo the King, - © 
who poſſeſſes the crown, is in the eye of the law perpetu+ - 
ally King, never in his minority. F. N. B. fol. 5, Yet a 
man may hold of the King, and not i» capite ; that is, not. 
immediately of the crown in groſs, but by means of ſome 
honour, caſtle, or manor belonging to the crown. Of 
this Kitchin, fol. 129. ſaith well, that a man may hold of 
the King by knight-ſervice, and not in capite z becauſe 
it may be he holds of ſome honour by knight-ſervice, 
that is in the King's hands, by deſcent from his anceſ- 
tors, and not immediately of the King, as of his crown, 
And this tenurejn capite is otherwile called, tenure hold- 
ing of the perſon of the King. Dyer. fol. 44. Broke, tit. 
Tenure, nu. 65,99. But this tenure is now aboliſhed, and 
by 12 Car. 2, cap. 24. all tenures are turned into free and 
comman ſqcage. The ancient tenure in capite was of two 
ſorts, the one principal and general, which is of the King; 
as caput regni, & caput generaliſſium omnium ftodorum, the 
fountain whence all feuds and tenures have their main ori-' 
ginal ; the other ſpectal and /ubaltern, which was of a parti- 
cular ſubjeCt, as caput feudt, ſeu terre illius ; ſo called, be 


cauſe he was the firſt that created and granted that feud or 


land in ſuch manner of tenure: he was thereupon called 
Capitalis Dominus, & Caput terre illius ; among the Feu- 
diſts, Capitaneus Feudi illius. Vide Spelman of Feuds, 
cap. 4+ | 

Capitilitium. See Chevage. It is what we now call 
poel-money. 


Improba Remani poſcunt a Rege tributa, 
Crjus ad arbitrium diſponitur omne tributum, 
Et capitalitiam cogunt appendere ſummam. Du Freſne, 


Capititium, A covering for the head ; ſometimes it Gg- 
nifies a collar of a coat. It is mentioned in the ſtatute ' 
Fl. 4. anno 1. Duod fi aliquis miles, wel aligqua perſona 
minoris ſtatus, det aliquam liberatam panni vel capititiorum 
contra formam flatuti, &c. 

Capituli Agri, The had-lands, or head-lands, that lie 
at the head, or upper end of the lands or furrows.— Ca- 
nonica (Burceſter.) conceſſerunt hominibus de Wrechwike - 


duas acras prati pro capitibus ſuarum crofturum tenus rivu= 


lum verſus molendinum, &c. 
P- 137. See Yavedelond, | 
Capitula Kuralia, Clerical aſſemblies, or chapters held 
by the rural dean, and parochial clergy within the pre- 
cin&t of every diſtin&t deanery ; at firſt every three 
weeks, then. once a month, and more ſolemnly once a 
_=_ of which ſee the praQtice at large in Mr. Kenne!'s 
aroch. Antig. þ. 640. 16 
Caps, See Þats. | 
Captain, capitanevs, Is one that leadeth, or hath com- - 
mand of a company of ſoldiers ; and is either general, as 
he that hath the governance of the whole hoſt; or ſpe- 
cial, as he that leads but one band. There is another fort 
of captains, gui urbium prefetti ſunt, quibus plebs ab aliguo 
hs a4 gubernanda committitur.. So we have captains 


Mr. Kennet's Paruch. Antiq. 


of caſtles here in England, as of Dover, the ifles of 


tenure, which holds merely of the King ; for as the « 


© demarias de caputagio mes,  ficut mos eff fecularibus talibus 


| Every pack of cards to pay 64. and every pair of dice 5s. 


ſpotting dice, 6 Geo. 1. c, 21. ſed. 55. An additional 
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Terſey, Guernſey, TVight, .&c. Cowell, edit. 1727, Sec 
Holvicrs, 

Captale. It is mentioned in Leg. Ine, cap. 42. _ 
Brompion; and it ſignifies cattle, viz. Ruſftici curtilium 
devet effe clauſum eſtate ſimul & hyeme z, ft diſclauſum ſu & 
introeat alicujus vicini ſui captale, Wc. nihil inde recipiat, 
See Capitale. 

Caption, (captio) When a commiſſion is executed, and 
the commiſhoners names ſubſcribed to a certificate, de- 
claring when and where the commiſſion was executed, 
that is called the caption, which commonly begins thus : — 
By virtue of this commiſſion, we, &C. or, the execution of 
this tommiſſion appears in a certain ſchedule hereunto an- 
nexed, &c. | 

Captives. An a@ made for relief of captives taken 
by Turkiſh, Mooriſh, and other pirates, and to prevent 
taking of others'in time to come. 16 & 17 Car, 2. cap | 


24- . 

Capture, (captura) the taking of a prey, an arreſt, or 
ſeizure; and it particularly relates to prizes taken by 
privateers in time of war, which are to be divided between 


the captgrs, &c. 


Caputagium, In cujus fatti memoriam etiam quatuor 


fare, ſuper altare dominicum predtftt loc gratanter 1m 
ponens. Hugdale Warwickſh. f. 193. a. Some think it 
may ſignify head tor poll-money, or the payment of it. — 
But it is indeed the tame with chevagium, chevage. 

Caput anni, New-year's-day; upon which of old was 
obſerved the fe/?um ſtultorum, So caput kalendarum Mait, 

ay-day. 
go baronfar, Ts the caftle or chief ſeat of a noble- 
man, which is not to be divided among daughters (if 
there be no ſon), but muſt deſcend to the eldeſt daugh- 
ter, ceteris filiabus aliunde ſatisfattis. ; 

Caputia, (from caput, the head) Is uſed for the head, 
or hade of any land; Cum caputiis & fidlingis prati. 
See Buttum tercae. | 

Caput jejunti, Aſh-Wedneſday, being the head, the 
beginning or firſt day of the quadrageſimal, or lent faſt. 
S me annual payments were aſligned to be made 72 capite 
jejunii, Mr. Kennet's Paroch. Antiq. pag. 132- 

" Caput lott, The end of any place. Ad caput ville, 
at the end of the town: the end or upper head. 

Car, and Char, The names of places beginning with 
car and char, ſignify a city z from the Brit. caer, i. e. 
civitas ; as Cariiſle and many others. | 

Caravana, A caravan, or joint-=company of travellers 
in the Eaſtern countries, ſor mutual conduct and defence : 
—— Egreſſa caravana noſtra de Joppa verſus exercitum ve- 
niebat unuſt1 wviftualibus & als tellts neceſſarits, 
Gauſrid. Vineſauf. Richardi Regis Iter Hieroſol. lib, 5. 

- 52, 
can, Is ſometimes expounded for a pillory. 

Carcannum, A priſon. LL. Cannutt regis. 

Caccatu?, Loaden; as a ſhip 'with her freight. — 
De corpore cujuſiibet magne navis carcate cum rebus vena- 
libus, 4 denar. Pat. 10 R. 2. par. I. m. 39. 

Carcellage, "The fees paid to a gaoler when the pri- 
ſoner is diſcharged. 

Cardifte Bridge, See Tridges. 

Cards and dice, Importation of them prohibited, 3 
Ed. 4. ©. 4. enforced by 10 Ann. c. 19. ſeft. 167. 


g Ann. c. 23. ſeft. 39. Penalty for not giving notice of 
the places where cards and dice are made, or removing 
cards or dice before they are marked, except in order for 
exportation, Q Ann. c. 23. ſeft. 4. 10 Ann. c. 19 ſed. 
166, 170. Limitation of the time of proſecution upon 
bonds for exporting cards and dice, 5 Geo. 1. c. 19. ſea, 
48. Penalty on defacing the ſtamp of cards or new- 


duty of 64. on every pack of cards, and gs. on every 
pair of dice, 29 Geo, 2.c. 13. See Dtamps. 
Regulations concerning the making and ſtamping cards, 
5 Geo. 3. c. 46. ſe. 9 to 17. 
Careita and Caredata, (Sax. cret, hence cart) A cart 
Facient precarias de caruca & careCta, 


or Cart load. 


C AR 
— Luinque careftatas clauſlure, ad predific tr | 
tur om ſuſtinendam. Fa yr 2 Far, f. 'whg FR 

Carectata plumbi, A pig, or maſs of lead, weighin 
128 ſtone, or 2100 pounds Saccus lang 442 Sp 
derare 28 petras, & ſolebat ponderare ſummam Fr v 
& fic ſaccus lane ponderat ſextam partem caraQtatx plumb; 
ſcil, 20. qaky, ſexies viginti & ofto petre faciunt careftata 8 
plumbi London. ſumma librarum caraQtatz London Fa 
mille & centum libre, ſcil. de Waterfothmalet, ſex 7 
lane faciunt careftatam plumbi.—Exz Cattular. $, Al by 
T2 Cotton. Tiber. T, 6. fol. 260. 

aretarius, or Carecarius, A carter. Sciont—_ 
Dud ego Hetewardus Pril. dedi In as is 
perpetuam eleem»ſynam Deo & altari B. Matix in any. 
tualt teclefie Leominſtr. 124. annui redditus Provenientes d 
| quodam meſſuagio 'n mariſce quod fuit Richardi caretarii, 6, 
Stne dat. Ex Libro. Chart.  Priorat, Leominſtr. See 
Ck Wo 4 

ariftia, ath. ſcarcity, dearneſs,—— Rex mas; 
& vic. London, ſalutem, Duerel archiepiſccperum, gary 
Fum,——— qued de bobus, waccts, mulionibus, &c. magna & 
quapp intollerabilis eff cariftia hiis diebus ſub, &c, Py, 
8 Ed. 1. m. 14. intus, 

Caritas, Ad caritatem, poculum caritatis, A grace-cup 
or an extraordinary allowance of wine, or other good 
I1quor, wherein the religious at feſtivals drank in comme. 
moration of their ſounders and benefators. So among 
the cuftoms of the abbey of Glaſtonbury :——1z diets, 
Jolemnibus quam fratres fuerunt in cappis, medonem hab. 
erunt in Juſtis, & fimulas ſuper menſam, & vinum ad cati- 
tatem, et tra generalia, & quaturr vel quinque pittantia;— 
& hac eft affijſa quum pro cirevifia vinum pl go babere, 
unuſquiſque ſcilicet habere debet duas caritates in die, Cur. 
cular. Abbat. Glaſton. MS. f. 29. 
| Carke, Seems to be a quantity of wool, whereof thirty 
make a fſarpler. 27 H. 6. cap. 2. See Hatpler, 

{ Carliſle. The ſtatute of Carli/e, of fines, 15 £4. 2, 
/f, 1, Aﬀlizes for Cumberland to be held in Carlifle, 14 
Hen. 6, c. 3. See Luguvallum, 

Carmemia wool, 'To what duties liable, 4 7/il. & 
A. c. 5. ſer. 2, 3 

Carnarium, . A charnel houſe, or repoſitory for the 
bones of the dead. In carnario autem ſubtus diftam 
\capellam ſandi Johannis (in civitate Norwicenh) conſtituta, 
ofa hun:ana in civitate Norwici humata de licentia facrifte 
qui pro lempore fuerit, qui difti carnarii clavem & cſt- 
diam habebit ſpecialem, ut uſque ad reſurreftionem generalem 
honeflius canjerventur, a carnibus integre denudata reponi 
volumus & obſervari. Cartular. Fundationis Capellz 
SanCti Johannis in Occid. Parte Eccl. Norwic. per Joh, 
Norwic, Epif. dat. 4 Pon. Ot. 1316. 

Carno, Seems to ſigniſy an immunity or privilege. 
Cromp. Jurifd, fol. 191. Prior de Melton ſe & homines 
ſuos immunes clamat ab emnilus amerciamentis in forefla & 
ab omnibus geldis, feotoeldis, _— tritis carno & 
ſumag. &c. ltin. Pick. fol. 168. b. Tributum aligud 
fundi domino debitum, ſays Spelman. 

Carola, A little pew, cloſet, or other ſafe-hold.— 
' In correfitonibus faftis apud Kirkman A. 1279. Injunttum 
Fatt ut prior, vel ſubprior ſepius, wel ſaltem aliquotiens in 
anno, carolas canonicorum in clanſlro & alibi in monafieriv 
faciat in ſua preſentia aperiri, & res incluſas oculis ſubjiciat, 
ne per ſurrurum hujuſmodi operiatur facultas ſeu occaſin dt- 
linguendi, Ex Regittr, Will, Wickwane Archiepifc. Ebor. . 
f. 76. See Carcils. ' 

Carolina in Zmerica. See Plantations and RKice. 

Carpemeales, A coarſe ſort of cloth made in the 
North of England, mentioned in 7 Fac. c. 16. 

Carr, (Carrus,) In ſome places it is a kind of cart 
with wheels; in others a fled, drawn and fliding on the 
ground, In loco, in quo ſtumetur quod opus fureit ad rt- 
parationem domorum, &arucarum, carrorum, & caterorum 
ſupelleftilium domus. Charta Gaufredi de Lamay, Mil. 
Abbati de Burgo, 

Carragium, The fame with cariagium, a carriage. 

Carrat, or Carect. The word was formerly uſed for 
any weight or burthen, though now appropriated to the 
weight of four grains in diamonds. We, 


#. 6. de arotro& carre. Cuſtumar. Prior, Lewes, MS. | 


KS tercae. See \Carucata terrae. -Quod a 
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ia teneat de ipfo duas carreCtatas terrz 1" Coningſtone per | ; 


amagium, unde duodectm tarucate faciunt unum feodum 
' militis. Co. Litt. ſet. 95. See Carecta, # 
Cacreta, (alias (Carrefa) Was anciently uſed for a 
carriage, wain, or cart-load. Sciant preſentes & futuri, 
quod ego Henricus de Ribesford dedi, ——Rogero fitio Ade 
piftoris pro homagio & ſervitio ſuo totum pratum meum de 


Wiggemore, Reddend. inide annuatim mihi & heredibus | 


meis iþſe & baredes ſui unam carretam feeni rationabilem & 
bene fenatam, &c. Sine dat. penes Tho. Bridgwater, 


n. 
Carrels, Cloſets, or apartments for privacy and re- | 


tirement. Three pews or carrels, where every one of 
the old monks had his carrels ſeveral by himſelf, to which, 
having dined, they did reſort, and there ſtudy, ——Theſe 


CAR 

_ Tf A. delivers goods atYert io B. (wha is 2 water 637: 
rier between Fu'l and London) thgugh the agreement is 
to carry the goods from Hull to London, and no mentiori 
is made of the carriage to Hull, yet if the goods'are loſt; 
B. ſhall anſwer for them ; for upon his general receipt of 
them at York, he is liable. Sid. 30. 2 Show, 129, 
See 1 Kol. Abr. 338. oe 4 

If a merchant. lades goods aboard a ſhip, to be tranſ- 
ported at a reafonable reward of freight to be'paid to the 
owners, and in the night-time while the ſhip fides in the 
river Thames, notwithſtanding a competent number / 
men are leſt aboard for the guard of the ſhip and <—Y 
yet ſeveral perſons onder the pretence of prefling ſeamen; 
ſeize oh; the men aboard, and: take away the goods ; an 
action will lie againſt the maſter, for in effeCt he is paid | 


| 


ews or carrels were finely wainſcotted, and very cloſe.,| by the merchant, for the merchant pays the owners, and 


Davies Mon, of Durham, p. 31. Vid. Carola, 

Carriage. dee Carriers. 

Carrick, or Carrack, (Carrucha,) A ſhip of great 
burthen, ſo called of the /ralian word carico, or carco, a 
burthen or charge; mentioned 2 Rich. 2. cap. 4. Walſ. 
in R. 2. pag-. 322. Obviat magnis coggonibus, & ſex car- 
ricis refertis vint ſpectebus. And as they were uſed in 
trade, fo they were alſo in war; as Waljing. in H. 5. fo!. 
394- viz, Galli conduxerant claſſem magnarum navium car- 
ricarum, &c. qua regnum Angtie mole/tarent. 

Carriers. All perſons carrying goods for hire, as a 
maſter and owners of ſhips, lightermen; ſtage-coach-men, 
tc, come under the denomination of common carriers, 
and are chargeable on the general cuſtom of the realm for 
their faults and miſcarriages. Co. Lit. 89. 1 Rel. Abr. 
2, 338. And if a perſon, who is no common carrier, 
takes upon himſelf to carry my goods though I promiſe 
him no reward, yet if my goods are Joſt or damaged by 
his default, I ſhall have an aCtion againſt him. See title 
Vailment. | 

But the maſter of a ſtage-coach who only carries paſ- 
ſengers for hire, ſhall not be liable for the goods of his 
paſſengers that are loſt ; and therefore, where A. delivered 
a trunk to the driver. or ſervant, who loſt it out of his 
poſſeſſion, it was held, that the maſter was not liable in 
an ation upon the caſe on the cuſtom of the realm ; for 
though the ſervant received money for it, yet that was 
but a gratuity, and the maſter ſhall not be chargeable | 
with the afts of his ſervant, otherwiſe than he aQts in 
execution of the authority given him. See 2 Show. Rep. 
128, 1 Salk, 282. | 


1. In what caſes carriers are chargeable for goods delivered 
to them, 


2. How carriers are regulated by afts of parliament. 


1. In what caſes carriers are chargeable for goods delivered 
to them, 

If a man delivers goods to a common carrier, to carry 
them to a certain place, if he loſes them, an aCtion upon 
the caſe lies againſt him; for by the common cuſtom of 
the realm, - he ought to carry them ſafely, 1 Rol. Abr, 2, 
Hob. 17. Cro. Fae. 262, 

Alſo if a common carrier, who is offered his hire, and 
who has convenience, refuſes to carry goods, he is liable 
to an ation in the ſame manner as an inn-keeper who 
refuſes to entertain a gueſt, or a ſmith who refuſes to ſhoe 
a horſe, 2 Show, Rep. 327- . 
- If a man delivers goods to a common hoyman, who is 
a common carrier of goods, to carry them to a certain 
place, and pays him according to the cuſtom for the car- 
riage of them, and aſter, for default of good keeping, they 
are loſt ; an aCtion upon the caſe lies againſt him ; for by 
the common cuſtom of the realm, he ought to have kept 
and carried them ſafely. Cro. yu 330. Hob. 17. 

If a man delivers goods to ſuch common hoyman, to 
carry to a place, and after delivers them (being of good 
value) to another to keep ſafely in the boat, and does not 
diſcharge the hoyman, and after they are loſt through neg- 
ligence, an aQtion on the caſe hes againſt him. 1 Rol. 
Abr. 2. Heb. - I7. Cro. Fac. Z39- | 


| 


the owners pay the maſter ; ſo that the money of the 
merchant is but handed over by them to the miſter ; ad- 
judged, and faid, that though by the admiral law, the 
maſter is not chargeable pro damno fatali, as in caſe of 
pirates, ſtorm, &c. where there is no negligence in him 4 
yet becauſe this ſhip was infra corpus comitatus, this Taſe 
muſt not be meaſured by the rules of that law. 1 Yent. 
Igo0, 227: P 

If A. and ſeveral others takes their paſſage in a ferry- 
boat, and being upon the water a tempeſt ariſes, ſo that 
they are in danger of being drowned; upon which, to 
preſerve their lives, ſeveral of the goods were caſt over- 
board, among which, a pack of goods of A's of great 
value is thrown over ;' A. ſhall have no aQion againſt the 
bargemen. 2 Bulſl. 280. 46 | 

It is clearly reſolved, that if a carrier be robbed he 
ſhall anſwer the value of the goods, for he hath his hire; 
which implies an undertaking for the ſafe cuſtody mie 
livery of them, which charges him at all events, "and 
this political inſtitution was introduced the better to ſe- 
cure people in their dealings, and to prevent carriers, 
who are often intruſted with things of- the greateſt value, 
from conſederating with robbers, &c. Co. Lit. 89. 4 
Co. 84. Owen 57. 8 Co. 84, 1 Rol. Abr. 2, 1245 
2 Rol. Abr. 3067. > 

So If A. delivers a box to a carrier to carry, and he 
aſks, what is in it, and A. tells him a book and tobacco, 
and in truth there is 100/. beſides, yet if the carrier is 


| robbed, he ſhall anſwer for the money ; for 4. was 


not bound to tell him all the particulars in the box, and 
it was the buſineſs of the carrier to have made a ſpegial 
acceptance: ruled by Roll, at the ni/i prius at Guildhall ; 
but in regard of the intended cheat to the carrier, he told 


| the jury, they might conſider of it in damages; but yet 


the jury gave the plaintiff g7 /. damages abating 37, 
only for carriage; quod durum videbatur circumſlantibus. 
Allen 93. te 
But if A. being a common carrier, receives by his 
book-keeper, from the ſervant of B. two bags of 
money ſealed up, containing as was told him 200 /, 
and the book- keeper gives a receipt for his maſter to this 
effet, Received of fc. two bags of money ſealed Ps ſaid 
to contain 2001. which I promiſe to deliver on ſuch a day 
at Exeter, unto ——— he to pay 10s. per cent, for car- 
riage and riſque; though the bags contained 4507. and 
the carrier 1s robbed, he ſhall be anſwerable only for 
2001, for this is a particular undertaking ; and as it is 
by reaſon of the reward that the carrier is liable, which 


| when the plaintiff endeavours to defraud him of, it is but 


reaſonable he ſhould be barred of that remedy, which is 
only founded on the reward. Carth. 485. | 

It hath been holden, that a carrier imbezzelling goods 
which he has received to carry to a certain place, 1s not 
guilty of felony, becauſe there was not a felonious tak- 
ing ; but is liable only to a civil ation. 1 Hawk. 89, 
90. But it has been reſolved, that if a carrier open a 
pack, and take out part of the poods, with intent to 


| ſteal it, he may be guilty of felony ; in which caſe it 


may be ſaid, not only that ſuch poſleſſion of a part diſ- 
tint from the whole, was gained by wrong, and not 
delivered by the owner; but alſo that it was obtained 


| A [| 


baſely, fradulently, and clandeſtinely, in hopes to prevent 


" 
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its being diſcovered” at all, or fixed upon any one when | veſſel laden with a cargo of goods.—— Duandan avem 


diſcovered. 1 Hawk, go. 


2. Hnw carriers are regulated by atts of parliament: 
Stat. 3 Car. 1. c. 1. No carrier with any horſe or 


horſes, nor waggon- man, carman, or wain-man, with | 


their re{peCtive carriages, ſhall by themſelves, or any 
other, travel on the Ford's day ; on pain of 20s, on 
conviction in ſix months, before one Juſtice or the mayor, 
on view, confeſſion, or oath of two witnefles, to be le- 
4 by the conſtable or churchwardens by diſtreſs to the 
uſe of the poor ; but the Juſtice may reward the informer 
with any ſum not exceeding a third part. 

Stat. 3 W. & M. c. 12. ſet. 24. The Juſtices in 
Eafter ſe(ſions yearly, ſhall rate the prices of all land car- 
riage of goods to be brought into any place within their 
juriſdiction, by any common waggoner or carrier ; and 
ſhall certify the rates ſo made to the mayors and other 
chief officers of the ſeveral market-towns within their 
juriſdiction, to be hung up in ſome public place to 
which all perſons may reſort: and no ſuch common 
wagponer or carrier ſhall take for carriage above the rates 
ſo ſet, on pain of five pounds by diſtreſs, by warrant of 
two juſtices where ſuch waggoner or carrier ſhall reſide, 
to the uſe of the party prieved. : 

Stat. 21 Geo. 2 c. 28, ſe. 3. If any common wag- 
goner or carrier ſhall demand and take any greater price 
for bringing goods to London, or to any place within the 
bills of mortality, than is allowed and ſettled by the Juſ- 
_ tices for the place from whence the ſame is brought for 
the carrying of goods from Londen to the ſaid place ; he 
thall forfeit five pounds to the party grieved, to be reco- 
vered as by the ſaid at of 3/7. & MJ. or by diſtreſs and 
ſal&vf his goods, by warrant from two Juſtices of 1rd- 
dleſex, Surry, Lendin, or Weſtminſter ; and the clerk of 
the peace for every county and place ſhall, immediately 
after Ka/ler ſeſſions yearly, certify to the lord mayor of 
London, and to the reſpeCtive clerks of the peace for 
Middleſex, Surry, and I;Alminfter, the rates made for 
the carriage of goods in their reſpeCtive counties and 
places; which certificate, or any atteſted copy thereof, 
figned by the officer to whom the ſame ſhall be tranſmit- 
ted, ſhall be ſufficient evidence of the prices fo ſet. 

Se. 4. And every common waggoner or carrier ſhall 
have his Chriſtian and ſurname and place of abode, in 
large or capital letters, placed upon ſome conſpicuous 
part-of his carriage, before he ſhal} drive the ſame; on 
pain of twenty ſhillings to be levied and recovered as 
aforeſaid. 

Stat. 24 Ceo. 2. Cc 
gulating navigation of the river Thames to rate 
of water carriage. 

Stat. 30. Geo. 2. c. 22. ſet. 3 Juſtices of the city of 
Londen to affels the rates of carrying goods between Lon- 
dm and Heſtmin/ter. See Catts, Vighwaye. | 

Carts. What ſort of cartwheels ſhall be uſed in 
London, &c. 2 Will. & Ma. ft. 2. c. 8. ſet. 19. 3 W. 
& NM. c. 12. jeft. 16. Penalty on carmen riding on 
their carts within the bills of mortality, 1 Geo, 1, fb. 2. 
c. 57. ſe, 8. or within ten miles of London, 24 Geo. 2. 
c. 43- ſeft. 8. Riding on carts generally prohibited, 
6-2-6620. [62.7 >; 420 C0 3; © 22: ef? 9. 
1 he loads of carts in London reſtrained, 6 Geo. 1. c. 6. 
Carts to be drawn with three horſes only, 5 Geo. 1. c. 
12. ſef?. 1. 14 Geo. 2. c. 42. ſef?, 6. 18 Geo. 2. c. 33. 
ſet. 3. Carts to be drawa with four horſes, 16 Geo. 2. 
c. 29. With five horſes having broad wheels, 26 Geo. 2. 
c. 30. ſe. 4. & 6. Carts to be numbered, and to have 
the owner's name upon them, 18 Geo. 2, c. 33. ſett. 4. 
On changing property, new owner's name to be affixed, 
39 Gev. 2, c, 22, ſefl. 5. Carriages travelling with 
goods for hire to be deemed common ſtage waggons, 
30 Gee. 2. c. 28. ſe. 13. See Pighwaps, Waggons. 

Carrowan-ſeeds, alias Carruway-ſeeds, Is a ſeed 
ſpringing of an herb ſo called. It is reckoned among 
the merchandcize, that ought to be garbled, by 1 Fac. 
cap." 19. 

> actin] Carcatus, The word is uſed of a ſhip, or 


8.-ſef. 9. Commiſſioners for re- 
the price 


feſſorts, in pr "—_ ſubRlantiam. Habendum, donandum 


 Ceſtrizz, que it poteſtate weſtra' applicuit cartata blady TE: 


aliis viftualibus, arreflari feciſtis. Clauf. 25 H, 2. Br 
Hiſt. Engl. Appen. we Hence prodbec to load, © 
carcare to unload a ſhip. | 

Cartel. See Chartel, 

Carvage, Carvagium. See Carucata. 

Caruca, (French Charrue) A plough; from the olq 
Gallic carr, a plough, which is the preſent 1rifh for an 
ſort of wheeled carriage. From whence the Sax. © 
a ploughman, the northern #»r/, our ſouthern churl, and 
in corruption of places charl, as Charlton, Charlbury, &, 
Carl in the modern Welſh, is a ruftick or clown. ; 

Carucage, (Carucogium) Was a tribute impoſed on 
every piough for the public ſervice. Regi conteſſum +} 
per totam Angliam carucagium de gualibet caruca duo falidi 
argentt., As hidage was a taxation by hides of land, { 
carcuage was by carcuates of land, which at firſt was - 
but 44. for every plough. Dederunt $. Edmundo 
de qualibet carucata terra in toto epiſcopatu quatuer deng- 
raas annuos, quod uſque mode, ea de cauſa, carucagium eft 
appellatum, Mon. Angl. 1. par. fol. 294. a. 

Carucate, or Carve of land, (Carucata terre) A 
plough-land, Domeſday. Itis a certain quantity of land, 
by which the ſubje&ts have been ſometimes taxed; 
whereupon the tribute levied upon a carve of land, was 
called carucagium, BraQton, lib. 2. cap. 26. n, 8. 
cap. 17. It may contain houſes, mills, paſture, mea- 
dow, wood, Oc. Co. on Litt. ſet. 119. It js ſome- 
times ufed for a cart-load, as una carucata lignt in feref/a 
noftra. Mon. Angl. 2 par. f. 311. Littleton, cap, Tr- 
nure in Socage, faith, that ſoca idem eft quod caruca: yet 
Stow in his Annals, pag. 271. faith, the ſame King 
Henry took carvage ; that is to ſay, two marks of filver 
of every knight's fee towards the marriage of his fiſter 
[/abella to the emperor ; where carvage cannot be taken 
for a plough-Jand, except there were ſome other farther 
diviſion, whereby to raiſe of every plough-land ſo muct, 
and ſo conſequently of every knight's fee, that is, of 
every 680 acres, two marks of falver. Ra/tal, in his 
Expoſution of Words, ſaith, that to be quit of carvoge 
is a privilege whereby a man is exempted, if the 
King ſhall tax all the land by carves. Skene 0 
Verb. Signif. verb, Carucata terre, deriveth it from 
the French charrow (more truly charrue) a plough, and 
faith, that it contains as great a portion of land as may 
be tilled and laboured in a year and a day, with one 
plough ; which alſo is called h:/da, or hida terre, a word 
very ſrequently uſed in the Brit;fh laws. Lambard among 
his precedents, towards the end of his Eirenarcha, travl- 
lates carucatam terrg, a plough-land. 'The word carve 


'is mentioned in the ſtatute of wards and reliefs, made 


28 Ed. 1. and in Magna Charta, cap. 5, See Cs. on 
Littl. fol. 69. a. See Mr. Kennet's Gloſſary, in voce Ca- 
rucata. 

Carucata boum, - A team or draught of oxen, for 
drawing or ploughing, which in ſome weſtern parts of 
England is till called a plough of oxen. Gilbert Baſſet, 
founder of Burcefler priory, grants to it Pajtu- 
ram in mea dominica paſiura ad tres carucatas boum ?ra- 
hentium una cum bobus meis trahentibus, Paroch. Anti- 
quit. p. 135. They are called boves de caruca, 1n 3 
charter of Aubery de Vere, to the abbey of Noteley. 161d. 

"86 ©: 

F Cacucatarius, He that held land in carvage, in fo- 
cage, or plough-tenure.—Summa reddituum Ccarucatari- 
orum, /t fuerint ad firmam xxii ſol. Summa galliza- 


[rum Ccarucatariorum & cotariorum cxiv galling, Paroch. 


Antiq. P. 354- 

Caſſatum and Caſſata, (from the Ital. Caſa, i. e. dom: 3) 
Habitaculum cum terra idenea ad unam familiam alengan 3 
m caſamentum: Saxonibus neftris hide ; Beda, fa* 
milia. 

Ego Forterus, famulus famulorum Det, pro redempiione 
anime mea, unum caſſatum dedi Alberto abbati, que ſua 
eft juxta fluvium Aſce, ad portam quz dicitur Bledent- 
the ad inſulam parvam, -& ad eccleſiam beati Martini cn 


que 
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0 rcungue Vluerit ui hanc chartam infringere temp- | ce of ſuch as C1 Wien oo a M5 
ge cuicungue Viuertt, uW Dane car infringere emp- | nance of tuch as watch and ward the fame. Atl for | 
faverit, ſciat feiplum a communione ſantlorum ſeparatum & | ſettling certain rents in truſtees, 22 & 23 Car. 3. 


ab omnipotenti Deo. Ego Fomerus conſen/7 & ſubſcripſi. | | Caftle?, The King's caſt!es to be tejoined to the counts 
te ef exten hec donatio anns DCCX II. mditione prima. | ties, 13 P. 2. ft. 7 Ee Ma Die. | oun 


Reg. Gla'ton, Caxnob. penes Rad. Sheldon, arm: Cofeleward, (Coſtlegardrum, 'vel wardum caftri) Is an 
mon Is the ſame. with hida. Rex Angl. Ethelred, impoſition laid he Fic of the King's ſubjects G _ 
4 310 caflatis unum trierem, fc, Hoveden, anno 1008, | within a certain compals of any ca/{le, towards the main- ; 
and Henry Huntingdon, mentioning the lame thing, in- | tenance of ſuch as do watch and ward the caſtle. Mag. 
ſtead of caſſata writes hildz. Du Freſne. Chart. cap. 20. & 32 H. 8. cap.-48; It is uſed ſome- 
Cazk. See Decr and Coopers. times for the very circuit itſelf, which is inhabited by ſuch 


Caſhlite, Is a SAXON word, and fignifies a mult; S? | as are ſubjeQts to this ſervice? as in Srowu/'s Annals, pai. 
gutem poſt excommunicationem, &c. venerit, forisfaturam.| 632. | Et capere ibifem caſtieward, viz. De "qualibet di- 
nam que Anglice vocatur Thfe:hynnefſe {* calhilite, | /tri&710ne infra feodum ipfius ducis ad caſtellum de Halton 

0 unaquaque Vicaticne epiſcops reddat, Fc. Du Freſne. | dui, & tbidem una de cauſa, fi fer totem noflem pernoce 


Caſſcna. See Orugs. | taverit, quatuer denarios, Pl. apud Ceſtr. 31 Ed. 3. © See ; 
Caſſia fiſtula, Is a tree that beareth black round and | Stagium, | | og | 
Jong cods, wherein is contained a pulp, ſoft and plea- Caftor and Caftritius, A wether fheep.——Caſtores 


fantly ſweet, ſerving. for many uſes in. phyſic. The | «nm bonis velleribus conimuniti cum matricibus bidentibus, 
fruit is mentioned in the ſtat. 1 Fac. cap. 19. among | Du Freſne, Monaſticon, pag. 888. 55 acras terre & 
the drugs and ſpices to be garbled. | paſturam ad ducentas oves, of?0 caſtritos & ſexd-cim boves, &c; 
Caſſia ignea, Is a ſweet wood, not unlike the cin- | Caiu conſimilt, Is a writ of entry granted where the 
namon, and compriſed among merchandize to be gar- | tenant by curteſy, or tenant for term of life, or for is 
bed. | . life of anotherg doth alien in fee, or in tail, or for 
Caſſidile, A little ſack, purſe, or pocket: Protulit in | term of another's life, and it hath this name; for that 
caſhdili tearicum mellitum. Mart, Weſtm, | the clerks of Chancery did, by their common conſent, 
Caſſn, The hundred of Cafhio in Hertfordſhire. frame it to the likeneſs of the writ called In caſu proviſe; 
Caſſiterides. The iſles of Sc/ly. according to the authority given them by the ſtat. Y/2/. 2. 
Caſtel, or Caftle, Ca/te/lum, Is well known. In the | cap. 24. which, as often as there chanceth any new caſe 
time of Henry the Second, there were in England 1115 | in Chancery, ſomething like to a former caſe, and yet not 
coftles ; every cafi/e contains a manor ; fo that the conſta- eſpecially fitted by any writ, licenſeth them to frame 
ble of a ca/le, is the conſtable of a manor. 2 Part Inf. | new form anfwerable to the new caſe, and as like ſome 
fd. 36 | | former caſe as they may. And this writ is granted to 
' Caftelſainz (French Cha/e/lain,) The lord, owner, or | him in the reverſion- againſt the party to whom the ſaid 
captain of 2 caſtle, and ſometimes the conſtable of a | tenant ſo alienateth to his prejudice, and in the life-time ».- 
caftle,-or fortified houſe. Bra#on, lib, 5. trad. 2. cap. | of the ſaid tenant. "The form and effe& whereof read 
i6. and ib, 2. cap. 32. num. 2, and is uſed in like ſenſe | more at largein F, N, B. fil. 206, 
q Ed. 1. cap. 7. It is ſometimes taken for him that Caſula, A certain garment belonging to the prieſts, 
hath the cuſtody of one of the King's manſion-houſes, | quaſi minor caſa; becauſe it covered him over. Some- 
though not a caſtle, or place of defence, 2 Part. __ times it is taken for cucu/la; for both have the ſame figni- - 
Jl. Manwozd, part 1. pag. 113. faith, there was an officer | fication : Cucullam nos eſſe dicimus quam alio nomine pay co 
of the foreſt called ca/tellanus, who had the command of | vocamus, And from hence we call it a caffock z 
all or part of the foreſt. Of the uſe and extent of this | 
officer in France, fee Corgrave's Diftionary, verbo Chaſ- | Caſulaque rapax a forfice forma 
tellain, > Peſt longas habitura plicas contratta miniftris, 
Caſtelſarium, (Ca/tellarium & Caflellatus,) Ft IRE | | 
gum toftum juxta- caſtellarium. Aon. Angl. 2 par. fol. | Caſu proviſo, Is a writ of entry given by the ſtatute 
402, a. Comes Alanus habet in ſuo caſtellatu 200 mane- | of Glouce/iler, rap. 7, in caſe where a tenant in dower 
tia, Domeſday. The precin&t or juriſdiction of a| alieneth in fee ; or for term of life, or in tail, and lieth - 
calle, | | 4 | for him in reverſion againſt the alienee; © whereof read 
Caftelſatio, This was the building ariy caſtle without | F. N. B. fol. 205. | 
the leave of the King; which it was unlawful to do. | Catals, See Cyattels, | 
Hee mittant bominem in miſericordia regis, viz. Infrafiio| Catailis captis nomine diftrictionis, Is a writ that lieth 
pacis, infidelitas & proditia, deſpeftus de en, caſtellatio /ine | within a borough, or within a houſe, for rent going out 
lcentia, Du Freſne. & of the fime, and warranteth a man_ to take the doors; 
Caftei/ozum opecatio, Caftle-work, of ſervice and | windows, - or gates, by way of diſtreſs for the rent. 
Jabour done by inferior tenants, for the building and up--| Old Nat. Brev. fol. 66. | 
holding caſtles and public places of defence: ' toward [| Catallis redvendis, Is a writ which lieth where goods 
which ſome gave their perſonal aſſiſtance, and others paid | are delivered to any man to keep unto a certain day, and | 
thcir contribution. This was one of the three neceſſary | are not upon demand delivered at the day. And it ma 
charges, to which all lands among our Saxon anceſtors | be otherwiſe called a writ of detinue. See more of it 
vere expreſsly ſubjeC&t ;— Liberi ab amni ſervitio, excepta | Reg. Orig. fol. 139. and Old Nat. Brev. f. 63, This 
trinzda ne. efitate pontts & arcis conſflruftione & expe- | is anſwetable to a&tto depoſiti in the Civil law. 
ditione contra hoflem. After the Conqueſt, an immunity | Catapanus, Catepanus, Catipanus, The . ſame with 
from this burden was ſometimes granted : fo King Fohn, | capitaneus,- a captain. | | | 
to the nunnery of St. Catherine without the city of Exeter, ow 
——2u'etos efſe de vperationibus caſtellorum & ponttum. Partibus Auſoniis Gallorum terror habetur | 
Mon. Angl. tom. 1. f. 503. b. So King Hen, 2. to the Ex quo Normannos catapan abſcedere fecits | ; 
tenants within the honour of Walling ford, Ut quieti ps Wes} | 
int de operationibus caſtellorum. Paroch. Antig. p. 114. | Catapulta.—Edmundus Willoughby tenet wnum meſ- 
Caftec and Chefier, 'The names of places ending in | ſvagium & ſex bovatas terre in Carletun ut de manerio de 
caſter and chefter, are derived from the Sax, ceafter, which | Shelford per ſervitium unius catapultz per annum pro omni 
henifies a city, town, or caſtle; or rather ſrom the Latin | crvitio, Lib. Schedul. de Term. Mich. 14 H. 4. Note, 
caſtrum : for the names which end with this termination, | f, 210,—Some render it a warlike engine to ſhoot darts ; 
were given by the Romans to thoſe places where they built | a ling. —I rather take it for a croſs-bow, 


callles, Cataſcopus, Signifies an archdeacon.: Adulfus Here- 


Caſtle. See Caftel. | fordenſis eccleſia cataſcopus. Du Freſne, 
Caftle-guard rents, Are rents paid to thoſe that dwell | Catch-1land. In Norfolk ar Lorna ſome grounds where 
within the precin&ts of any ca/tle, towards the mainte- it is not known to what paril 
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that the minifter who firſt ſeizes the tithe, does by that 
right of pre-occupation enjoy it for that one year : the 
Jand of this dubious nature is there called catch-land. 

Catch-pol, {Cachepoilus and cactpollus, guaſi one that 
catches by the poll,) Though now taken as a word of con- 
tempt, yet in ancient times it was uſed, without reproach, 
for ſuch as we now call ſerjeants of the mace, bailiffs, or 
any other that uſe to arreſt men upon any” attion. Ar. 
25 Ed. 3. flat. 4. cap. 2.—— Hoſpitalarii tenent in Here- 
ford. unum meſſuagium quod Philippus filius Odonis tenuit 
per ſerjantiam cachepolli, quod ets legavit in puram eleema- 
fnam. Rot. de Serjantiis in Heret, temp, Hen. 3. 

Cathedra marmvzea. See Lapis macmozeus. 

Cathedzal. See Church, 

Cathedzatick, (Cathedraticum) Is a ſum of two 
ſhillings paid to the biſhop by the inferior clergy, in argu- 
_ mentum ſubjeftimibus, & ob honorem cathedrx. See Hi/. 

of Procurations and Synodals, þ. 82. ; 

Catticuchlani, Were the inhabitants of Hertfordſhire, 
Bedfordſhire, and Buckinghamſhire, Cowell, edit. 1727. 

Cattle. Stat. 28 Hen. 8. cap. 13, For the encou- 
ragement of tillage, and to prevent the ingroſling of farms 
in a few hands, no man ſhall keep above two thouſand 
ſheep, at ſix ſcore to the hundred, over and above what 
is neceflary for his houſhold ; except it be upon his own 
proper eſtate, on pain of 3s. 4d. for every ſheep above 
that number ; half to the King, and half to him that 
ſhall ſue for the ſame in any court of record. 

$28. 2. Provided, that lambs ſhall not be accounted 
ſheep, ſo long as they be under the age of a year. 

Stat: 3 & 4 Ed. 6. cap. 19. ſet. 1. No perſon ſhall 
buy any ox, ſteer, runt, cow, heifer or calf, and ſell 
the ſame again alive, in the ame market or fair ; on pain 
of forfeiting double value, half to the King, and halt to 
him who ſhall ſue, 

Continued indefirately by 3 Car. 1. cap. 4. and 16 

Car. 1. C. 4+ 

Stat. 5 & 6 E4. 6. cap. 14. ſet. 9g. If any perſon ſhall 
buy any ox, runt, ſteer, cow, heifer, calf, ſheep, lamb, 
goat, or kid living, and ſell the ſame again alive, un:elſs 
he keep and feed the ſame for five weeks, he hall forfeit 
double value, half to the King, and half to him that ſhall 
ſue in any court of record. | 

Se. 10. The Juſtices of the peace in ſeſſions may de- 

termine the ſame; by inquiſtion, preſentment, bill, or in- 
formation, and by examination of two witneſſes, and 
make proceſs thereupon as upon indictments ; and make 
eſtreats for the King's moiety, and award execution of 
the other moiety for the complainant, by fieri facias, or 
capias, as the courts at H/e/tmin/ter may do. | 

$28. 16. Provided, that it ſhall be lawful to any perſon 
known for a common drover, being licenſed, autho- 


rized, and allowed in writing by three Juſtices of the. 


peace, (whereof one to be of the quorum) of the county, 
where ſuch drover ſhall be moſt abiding and dwelling, to 
buy cattle in any ſuch counties, where drovers have been 
wont in times paſt accuſtomably to buy cattle at their free 
liberty and pleaſure, and to fell the ſame at reaſonable 
prices, -in common fairs and markets, diſtant from the 


place where he bought the ſame, forty miles at the leaſt, 


ſo that they be not bought by forellalling. 

$2. 17. Such licence ſhall not endure above one year. 

Stat. 2 & 3 P.& MM. cap. 3. ſeft. 2. Every perſon 
who ſhall keep above fix ſcore ſheep, above what is for 
his houſhold, ſhall for every three ſcore ſhear-ſheep keep 
one milch cow, and bring up yearly for every fix ſcore 
ſhear-ſheep one calf; upon pain of forteiting 20 s. a 
month. 

$:82. 3. And every perſon who ſhall keep above twenty 
' oxen, runts, ſhrubs, ſteers, heifers, or kine, ſhall, for 
every ten of them keep one milch cow yearly, and rear 
one calf for the ſpace of one year (unleſs it die in the 
mean time) for every ſuch two milch cows; on pain of 
forfei:ing 20 5. a month z one half of which faid forſeiture 
ſhall be to the King, and the other half to him who ſhal] 
ſue in the ſeſſions, or other court of record, 

Made perpetual by 13, Eliz. cap.'2. ſeCt. 6. 

Stat. 5 Eliz. cap. 12. ſeft. 4. No drover of cattle 

ſhall be licenſed but in the ſeſhons of the county where 
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he dwells, and hath dwelt for three 
unleſs he be or have been a married man; and he he 
houſholder, and not a houſhygld ſervant or retainer to a 
perſon ; and of the age of thirty years at the leafs. 
ſuch Jicence ſhall be good only tor one year, : 

Se. 5. Which licence ſhall bear date of th 
place where the ſeſhons ſhall be holden ; an 
Iigned and ſealed by three Juſtices preſent (whereof one 
to be of the quorum); on pain that every perſon who ſhall 
take any hcence otherwiſe, ſhall forfeit 5 /, and the licence 
to be void, | | 

Set. b. And the ſeſſions may take bond and ſur 
recognizance, that they ſhall not foreſtall or ingroſe, or 
do any thing contrary to this act, and the above att of 
5 & 6 E4.6. c. 14. which licence ſha'l be made and 
written by the clerk of the peace, for which he ſhall 
have one ſhilling, and for the recognizance eight pence 
and for regiltering the ſame four pence; for which ſaid 
fee, he ſhall keep a regiſter-book of the names and dwell. 
ing-places of the perſons licenſed, with an entry of the 
day, time, and place where the licence was pranted; | 
which book he ſhall have at the ſcſhons. ; 
| Stat. 13 Eliz. cap. 5. ſeft. 10, No perſon ſhall be 
"7" to be a buycr of cattle otherwiſe than by 5 Eliz, 
cap. 12. 

Stat. 7. Fac. 1. cap. 8. ſe. 2. The ſtat. 2 & 3P.& 
M7. cap. 3. ſhall extend to all grounds apt for milch 
kine, and not to be laid open common at any time of the 
year. 

Stat. 3 Car. 1. cap. 1. No drover with any cattle ſhall 
travel on the Lord's day, on pain of 20s. which may be 
levied by the conſtable or churchwardens, by warrant of 
one Jultice, on conviction, on his view, or by confeſſion, 
or the oath of two witneſſes ; one third to the informer, 
and two thirds to the poor, 

Stat, 18 Car, 2. cap, 2. ſe. t, Importation of cattle 
from {reland and other places beyond the ſea is a public 
nuiſance, and ſhall be ſo adjudged ; and if any cattle ſhall 
be imported, it ſhall be lawful for any conſtable, tithing- 
man, headborough, churchwarden or overſcers of the - 
poor, to ſeize and keep the ſame forty-eight hours, in ſome 
public place where ſuch ſeizure ſhall be made ; within 
which time, if the owners or any of them ſhall make it 
appear unto ſome Juſtice of peace, by oath of two wit- 
neſles, that the ſame were not imported from beyond the 
ſeas, the ſame ſhall be delivered ; but in default of ſuch 
proof the ſame to be forfeited ; one half to the uſe of the 
ou of the pariſh, the other to his uſe that ſhall ſeize the 
ame, 

Sect. 3. This aCt not to extend to the 7/e of Man, ſo as 
the number to be imported ſhall not exceed fix hundred 
head yearly, | 

Made perpetual by 32 Car. 2. ſeft. 2. 

Stat. 20 Car, 2. cop. 7. ſeft. 3. Any inhabitant of the 
place where importation of cattle ſhall be, may take the 
cattle ſo imported, and after ſeizure ſhall deliver them to 
the conſtable, tithingman, headborough, churchwardens 
or overſleers of the poor, to be kept and diſpoſed in the 
manner in this aft, and in the a&t 18 Car. 2. cap. 2» 
mentioned, 

Se#7. 4. If no ſeizure ſhall be made by the officers or 
inhabitants where ſuch cattle ſhall be firſt imported, then 
ſuch place ſhall forſeit 100/. to the uſe of the houſe 
correction. : 

Sect. 5. And the ſhips bringing cattle ſhall be forſcited, 
and any perſon may ſeize and ſell them ; half to the poor, 
and half to himſelf. And a Juſtice of peace may by war- 
rant apprehend the ſeamen, and all others concerned, and 
commit them to goal for three months. 

Stat. 22 & 23 Car. 2, cap. 7. ſett. 2. If any perſon 
ſhall in the night-time maliciouſly, unlawfully, and wil- 
lingly kill or deſtroy any horſes, ſheep, or other cattle, 
he thall be guilty of felony. h 

Sect. 3. But no attainder on this a&t ſhall make or work 
any corruption of blood, or loſs of dower. e" 0Y 

Se2. 4. And to avoid judgment of death, or execution 
thereupon, the offender may chuſe to be tranſported to 
ſome of the plantations, to be mentioned in the judgment, 
for ſeven years, va 
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$.2. « And if any perſon ſhall in the night-time.ma. 
Iiciouſly, unlawtully, and wilfully maim, wound, or 


otherwiſe hurt any borſes, {wecp, or other cattle, whereby | 


the ſame (hall not be killed, or utterly deſtroyed, he hal 
ſo {cit trevle damages, by action of treſpaſs, or upon the 
ws three Juſtices (one whereof to be of the quorum ) 
may inquire by a jury and witneſſes ; and may iſſue war- 
rants for ſummoning jurors, and for apprehending per- 
ſons ſuſpeCted, and take their examination, and cauſe wit- 
neſſes to com2 before them to give information on oath, 
ſo as no perſon to be examined, ſhall be proceeded againſt 
ſor any offence concerning which he is examined as a wit- 
neſs, and ſhall make a true diſcovery : and if ſuch wit- 
neſs, being ſummoned, refuſe to appear, they may com- 
mit him, till he ſubmit'to be examined upon oath, 

Stat. 32 Car. 2. cap. 2. ſe. 3. Any perſon may ſeize 
cattle imported contrary to the ſtatute, 18 Car. 2. cap. 2. 

$24, 5. And the ſcizor, within fix days after con- 
viction and forfeiture, ſhall cauſe ſome to be killed ; and 
the hide and tallow ſhall be to the uſe of the ſeizor, and 
the remainder ſhall be diſtributed amongſt the poor of the 
pariſh by the churchwardens and overſeers, upon notice 
to be given to them by the ſ-:2o0r. 

$4. 6. And the ſeizors, churchwardens, or overſeers 
negſefting their duty herein, ſhall forfeit 4o 5s. for every 
one of the great cattle, and 10s, for ſheep and ſwine ; 
half to the poor, and half to the informer, to be levied 
by diſtreſs and (ale of goods by warrant of a Juſtice of 
peace where. the offence ſhall be committed, upon con- 
teſſion of the party, view of the Juſtice, or oath of one 
witneſs; and for want cf diſtreſs, the offenders to be 
committed to the common goal for three months without 
bail, 

Stat, 9 Geo. I. c. 22. See Black ac. 

Stat. 14 Geo. 2. c. 6. ſee. t, If any perſon ſhall fe- 
loniouſly drive away, of in any other manner feloniouſly 
Real, one or more ſheep or other cattle, with a felonious 
intent to ſteal the whole carcaſe or carcaſes, or any part 
or parts of the carcafe or carcaſes of any one or more 
ſheep or other cattle that ſhall be ſo killed. or ſhall aſſiſt 


or aid any perſon or perſons to commit any ſuch offence | 


or offences, he ſhall be guilty of felony without benefit 
of clergy. | 

Stat. 15 Geo. 2. cap. 34. Whereas it is doubtful to what 
forts of cattie beſides ſheep the ſaid aCt { 14 G0. 2. cap. 6.] 
was meant to extend: It is thereforegenaCfted, &c. TI hat 
the ſa;zd at was meant and intended, and jhall be con- 
ſtrued, deemed, and taken to exten to any bull, cow, 
ox, ſteer, bullock, heifer, calf, and lamb, as well as 
ſheep, and no other cattle whatſoever. 

His Majeſty to make regulations for preventing the 
ſpreading of the diſtemper among the cattle, 19 Geo. 2. 5. 
20 Ge. 2. c.4. 23 Geo. 2. ©. 23. -24 Geo. 2. c 54 
25 Ger. 2. Cc, 3t1, 26 Geo. 2. c. 34. 27 Geo. 2. c 14- 
26 (ze9. 2. c. 14. 28 Geo, 2. c. 18, 29 Geo, 2. c. 28. 
30 Geo. 2. c. 20. | 

His Majeſty impowered to prevent the killing of cow- 
calves,. 22 Geo 2. c. 46. ſet. 26, Regulations for the 
ſing and driving cattle, 22 Geo. 2. c. 46. ſed. 27, &c. 
3o Geo, 2. cl. 20. | 

dtat, 31x Ges. ," i cap. 40. ſe. &+ + - No ſaleſman, or. 
aber broker, or faQor, employed to buy or fell cattle for 
others by commiſſion or reward, ſhall by himſelf, or any 
vant or agent, directly or indiretly, on his own ac- 
count, buy any live ox, bull, cow, ſteer, bullock, hei- 
fer, calf, ſheep, lamb, or ſwine, in London, or within 
the limits of the weekly bills of mortality, or at any 
Place whilſt any ſuch cattle ſhall be upon the road, or be 
coming up to be offered to ſale, in Londen, or within the 
limits of the weekly bills of mortality (other than ſuch. 
cattle which ſuch faleſman, &c. ſhall purchaſe for the 
Proviſion of his family, and hall uſe accordingly); and 
no luch fateſman, &c. ſhall ſell .or offer to' ſale on his 
on account in Londen, or within the limits of the 
weekly bills of mortality, by himſelf, or his ſervant, or 
*8ent, any live ox, &c. upon pain that every perſon 
Who ſhall ſo offend ſball, every time he be convicted, for- 

a 


feit double the. value of any live cattle which he.ſ811.f6 
buy or ſell, on his owti account, contrary to this 


act. 

Se. bs. On complaint on oath to any Juſtice of peace 
of any offence againſt this aCt within his i urifdiftion, ſuch 
Juſtice is to iſſue his ſummons to. convene. the perſon 
charged, and any witneſſes for any, of the parties, at 
time and place in ſuch ſummons ſpecified ; and if any 
one ſo ſummoned ſhall not appear, or offer ſome reaſon- 
able excuſe for the default, then ſuch Juſtice ſhall ifNſue | 
his warrant for apprehending the party ſo making de- - 
ſault within the juriſdiction of ſuch Juſtice z and upon 
the party complained againſt appearing or being brought 
before ſuch Juſtice on his warrant, or in caſe the party. 
complained againſt ſhall not appear on ſuch ſummons be- 
ing ſerved on him, or left at his uſual place of abode, 
and proof be made thereof by oath before ſuch Juſtice, thei 
ſuch Juſtice is to make inquiry touching the matters 'com- 
plained of by the oaths of any perfons requiſite, and to de=. 
termine ſuch complaint ;z and; upon confeſſion, or proof .of- 
on2 witneſs upon oath, to conviat or acquit the party 
> AP whom complaint'is made; and if the money forfeit- 
ed be not paid on conviction, ſuch Juſtices ſhall iſſue his 
warrant for levying thereof within his juriſdiftion by 
diſtreſs on the goods of ſuch offender; and to cauſe fale to 
be made of ſuch goods in cafe the money forfeited with the 
charges be not paid within five days after ſuch diſtreſs; 
rendering the overplus to the owner after deduCting the 
charges of diſtreſs and fale; and if any ſuch offender 
have not goods within the juriſdiftion of ſuch Juſtice; 
any Juſtice within whoſe juriſdiftion ſuch offender ſhall 
be, ſhall iſſue a warrant on the application of any infors 
mer to apprehend ſuch offender, and ſo commit him to 
ſome public priſon or houſe of correQtion of the county 
or place in which ſuch offence is committed, for any 
time not exceeding one.calendar month, nor leſs than 
ten days, unleſs ſuch offender ſooner pay the money for- 
feited : and if any witneſs refuſe to be examined, he may 
be committed by ſuch Juſtice to ſome priſon of the county, 
'&fc. where ſuch witneſs ſo 'makes a default, for any time 
.not exceeding ten days. | 

Set. 16. It any perſon convicted of any offence pu- 
niſhable by this aCt, or for ſelling any truſs of hay of leſs 
weight than the ſame ought to be, think himſelf aggrieved 
by the judgment of any Juſtice, ſuch perſon may appeal 
to the general or quarter ſc{ſions of the peace of the 
county or place in which fuch conviCtion' is made, next 
aſter {uch conviction, unleſs ſuch pext ſeſſions be held 
within ſix days after ſuch conviCtion, and then ſuch per- 
ſon may appeal to the. ſecond general or quarter ſeſſions 
next after ſuch convition ; but the party ſo appealing 
(ball, before ſuch appeal be received, enter into a recogni- 
zance with two ſureties, before fuch Juſtice, in double the 
ſum which ſuch perſon is adjudged to forfeit, to proſecute 
ſuch appeal with effeCt, and to abide the judgment of the 
ſe{hons, and ſhall alſo give three days notice in writing of 
ſuch appeal to, or leave the fame at the uſual place of 
abode of, the perſon who proſecuted to conviCtion the 
party ſo appealing | and the' Juſtices at ſuch ſeſſions are 
finally to determine ſuch appeal,” and to make ſuch ora 
der, and award ſuch coſts as they deem meet ; and the 
determimation of ſuch ſeſſions on every ſuch appea! ſhall 
be final; and no certiorari ſhall be allowed to remove any 
ſuch proceedings or determination. pe 

Sea. 17. One moiety of all money forfeited by this a&t 
ſhall be paid to the perſon proſecuting to conviction any 
offender, and the other moiety to the uſe of the poor of 
the pariſh where the offence is committed. ' 

Sea. 18. Any inhabitant of the pariſh or place in 
which any offence is committed againſt this a, ſhall be 
a competent witneſs. | Fd | 

Se. 19. If any aftion be commenced for any thing 
done in purſuance of this aQ, the ſame ſhall be come 
menced within fix months after the offence committed, 
and ſhall be Jaid in the county or city where the offence 
is committed ; and the defendant may plead the general 
iſſue ; and if a verdi& be found for the defendant, &c, 
the defendant ſhall recover treble coſts, 
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Regulations to prevent the ſpreading of a contagious 
diſtemper among the horned cattle. 10 Geo. 3. c. 45. 

Cat-water. dee Yarbour. 

Catzurus, A hunting horſe. ——— Willielmus f/:us 
Alani dat. regi duos b:nos catzuros, pro habendis duobus 
Feriis apud 
68. vid. Chacurus. 

Cauda terrace, A land's end, or the bottom, or ex- 
treme part of a ridge or furrow in arable land. 
acre & dimidia ad caudam ſex acrarum ſimul jacentium 
item dimidia acre ad caudam unius acre, 
bat. Glaſton. NS. fol. 117. b. 

Caveat, Is a caution entered in the ſpiritual court, to 
ſtop probates, adminiſtrations, licences, diſpenſations, 
faculties, inſtitutions, and ſuch like, from being granted 
without the knowledge of the party that enters it : and 
a caveat is of ſuch validity by the Cann Law, that if an 
inſtitution, adminiſtration, or the like, be granted pend- 
' Ing ſuch caveat, the ſame is void. Ayl. Par. 145, 
146. . 1 Lev. 157. Owen 50. But not ſo by the Com- 
mon Law. For by the Common Law, an admiſſion, in- 
ſtitution, probate, adminiſtration, or the like, contrary 
to a caveat entered, fhall ſtand godd; in the eye of 
which law, the caveat is faid to be only a caution for the 
information of the court (like a* caveat entered in Chan- 
cery againſt the paſſing of a patent, or in the Common 
Pleas againſt the levying of a fine); but that it doth not 
preſerve the right untouched, fo as to null all ſubſequent 
proceedings, becauſe it doth not come from any ſuperior; 
nor hath it ever been determined, that a biſhop became 
a diſturber, by giving inſtitution without regard to a ca- 
veat; on the contrary, it was faid by Cake and Dode- 
ridge, in the caſe of Hutchins and Glover, Hill. 14, Fac. 
that they have nothing to do with a caveat in the Com- 
mon Law. Gibſ. 778. 2 Bac, Abr. 404. 
145, 146. 

hen a church becomes void, and a caveat is entered 
with the regiſter of the biſhop of the dioceſe, that none 
be inſtituted to that church until he be made privy 
thereto, and the biſhop, before he hath notice of the ca- 
veat, doth inſtitute a clerk, ſuch inſtitution is void in 
the ſpiritual law z becauſe the regiſter ought to give no- 
tice to the bi/bop, that a caveat was entered, and his neg- 
ligence ſhall not prejudice him who entered ; but if the 
biſhop hath notice of the caveat, and gives a day to him 
who. put it in, and before that day he inſtitutes another, 
the entering a caveat is a ſuperſedeas in our law, Goldf. 
146. in the Lord Zouch's caſe. | | 

The King was patron of the church of C. and one 
who pretended to a right of preſentation entered a ca- 
weat in the life-time of the incumbent, who was then very 
ſick, and ſoon after died ; then a ſtranger preſented his 


_ 


clerk, who was inſtituted and inducted, and he who en- | 


tered the caveat preſented his clerk, who was likewiſe in- 
ſtituted; and it being a queſtion in the Spiritual Court, 
which of theſe clerks had a good title, it was referred to 
a trial at law, in which the leflee of the preſentee of the 
King was plaintiff in &jeCtment; and it was adjudged, 
that the caveat was void, it being entered in the 1:fe-time 
of the incumbent ; that the church was full by in/?:tution 
againſt all perſons but the King ; that the preſentation of 
him who entered the caveat was void, by reaſon of the 


fuper-inſtitution of the clerk of the ſtranger ; and ſo the 


preſentation of the King was good. Peph. 113. Aforgan 
verſus Roan. 

Where _ controverſy may ariſe concerning the pro- 
bate of a will, or the right of any admini/ſiration may 
come in queſtion, it is uſual for one of the parties to en- 
ter a cavzat in the Spiritual Court, which, as a doCtor of 
the Civil Law affirmed, in Hitchins and Glover's caſe, 
ſtands in force for three months. - 2 Rol. Rep. 6. 

The entering a caveat, being at the inſtance of the 
party, is only for the benefit of the ordinary, that he 
may do no wrong z it is a cautionary aQ, for his better 
information, to which the temporal courts have no 
manner of regard; therefore, if after a caveat entered, 
the ordinary ſhould grant adminiſtration or probate of a 
will, it 1s not void by our law; it is true, it is void by. 


orton. An. 6 R. Joh, ———Teaures, p. | 


Dux | 
Cartular, Ab- | 


Aly. Par. | 


| make reſcous, the lord having no juſt cau/e t 
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the Canon Law, but our law takes no notice of 1 cares 
1 Rol, Rep. 191. EHitubins vgiſus Glover, ; 
Cavers, 


,And two great courts of Berghmote ou2bt 25 bz 
In every year, upon the minery, © 
To puniſh miners that tranſgreſs the law, 
Ta curb offenders, and to keep in awe 
Such as be Cavers, and do rob men's coes; 
Such as be pilferers, or do fleal men's ſloes, _ 
| Manlove's Poem en Derb, Mins. 


Caulceis, (in ſtat. 6 Hen. 6. cap. 5. Caucies, 1 F4. ,, 
cap. 1.) It ſhould probably be writien cau/cways, irom 
the old French word cauz, now caillou, a flint; and is 
well known to ſignify ways pitched with flint, or other 
 [tone; for the Via Appia in [taly is a cauſeway, made of 
black flint flones, fro ponte & calceto reparand. Px, 
18 Hen. 6. p. 2. m. 22. TI have ſeen it written ca'ceza 
cajea, anc calſetum, in old records: perhaps from the Tu 
calzaia. Ctiwell, edit. 1727. ; 

Caurſines, Caorcini, caurſint, crſons, Ttalian mer 
chants, ſo call::! from Caorftum, Caorſi, a town in 
Lomlardy, wh©': they firſt praftiſed their arts of uſury 
and extoriion ; and thence ſpreading themſelves, and 
their curſed trade, through moſt parts of Europe, were a 
common plague to every natiou where they came. Mat- 
thew Paris gives a charaCter of their odious praQtices in 


| England, under the year 1237; and Matth, We/tm. ſub 
an. 1232. King Hen. 3. baniſhed them from this king- 


, dom in the year 1249, but being the pope's ſolicitors, 
| procurors, and money-changers, they were permitted 
to return in the year 1250; but in a very ſhort time 
were expelled for their intolerable cheats and exaQions, 
Cowell, edit. 1727. 

Cauſa matrimonit pzaelocuti, Is a writ which lies in 
caſe where a woman giveth lands to a men in fee ſimple, 
to the intent he ſhall marry her, and he refuſeth fo to - 
do, in reaſonable time, being required thereunto by the 
woman : .for the form and other uſe thereof, ſee Rep. - 
Orig. f. 233, and F, NM. B, 205, | 

Cauſam nobis ſignifices, Is a writ which lieth to 
'a mayor of a town or city, &c, that formerly by the 
King's writ, being commanded to give ſeifin unto the 
King's grantee of any lands or tenements, doth delay 
ſo to do, willing him to ſhew cauſe why he ſo delayeth 
the performance of his charge, Co. /ib. 4. caſu Comme+ 
 nalty de Sadlers, f. 55. b. - 

Cauſea, The ſame with calea, calceta, which we 
call a cauſeway: Yuotidie venerunt Franci ad cauſeam, 
inire haſtiludium cum Anglis. Knight:n. So in the Me- 
naſticon, 1 tom. þ. 275. Inceptum fuit cauſctum nov via 
ante portas Abbatie. | 

Cauſennae., See Gauſennae, 

Cauſey, See Cauſea, and Vighways, 

Cavear, See Botargo. 

Cauſes and effects. In moſt caſes the law hath re-_ 
ſpeCt to the cauſe, or beginning of a thing, as the pin? 
cipal part on which all other things are founded: and 
herein the next, and not the remote cauſe, is molt looked 
upon, except it be in covinous and criminal things: 
and therefore that which is not good at firſt, will n& 
be ſo afterwards : for ſuch as-is the cauſe, ſuch is the 
effeft, Plowd, 208, 268. If an infant or ſeme covert 
make a will, and publiſh it, and after die of full age, ® 
ſole, the will is of no force, by reaſon of the original cauſe 
of infancy and coverture. Finch. 12. A. lord diſtrains his 
tenant for rent before due, the tenant may jultiiy t9 

, o diſtraine 
Co. Lit. rob. And if a man acknowlege a ſtatute by a- 
reſs, Ec. he may have an audita guerela to avoid It. Fitz. 
| Air. 104. Where the cauſe ceaſeth, the «fe or thing 
will ceaſe : as wedlock or matrimony ceaſing, the dower 
ceaſes, &c. 1 Co. Inſt, 13. 

Cautione Admittenda, 1s a writ that 
biſhop, holding an excommunicate per oo, 
his contempt, notwithſtanding that he offereth yur 
caution or pledges ro obey the commandments and orce 


of holy church from henceforth. 'The form _ 


lieth againſt the 
ſon in priſon ior 


| 
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whereof you may.find in Reg. Orig. pag. 66. and F. N. B. 


fo 7-4 A key or water-lock ; ſometimes it ſignifies a 
houſe : De quadam caia & d#mo, We. from the Brit. cae, 
which is a fence, and not from the Sax. cg, clavis. 

Cayagum, A toll or duty”paid to'the King for land- 
ing goods at ſome key or wharf, King Edward 1. 
grants by charter to the barons of the cinque ports, — 
Ut quiet! fant de omni thelanio, & omni confllotn Dis videl- 
ab omni laſtagi, tallagio, poſſagio, cayagio, rivrgio, ſpon- 
gio, & omnt wiree, &fc., Placit. temp. Ed. x, & Ed 2. 
MS. penes Dominum Fountains, | 

Ceapgilde, A-wotd derived from the Saxon ceap, fig- 
nifying pecus,, cattle, and gild, ſolutio ; that is, ſolutio pe- 
cudis, Or pecudts ſeu mercamonit re/titutto : from this Saxon 
word gild, perhaps, we may have our common ZEng/i/h 
word yield ; as yieid or pay, 


Celdza, A certain meaſure among the Scotch, called | 


by them a chalder : whence our chaldron of Scotch and 
Newcaſtle coals. Rex Scotize honorts gratia, dedit ( Epiſc. 
Gariſber. & Rouceltr. turnc in Scotia agentibus) eftoginta 
celdras frumenti, & ſexaginta ſex de braſio, & oftiginta de 
avina. Cron. Mailros, fub an. 1209. 

Celer ieti, The top, head, teſte, or teſter of a bed. 
w——Dedit ad cameram prioris unum leflum, cum celere & 
curtents blodet coloris. Hiſt, Elien. apud W hartoni Ang]. 
Gas. p.do Pe 673%. wht on | 

Cellerartus, alias Cellariug, Officialis eff in monaſterto 
qui fratrum flipendia ſervat & adminiftrat. M8. In mo- 
naſteries he was in nature of a ſteward, gui totius ab- 
batia curam gerebat. Cellerarius propter dignitatem officii, 
ſecundus pater eft in minaſierio.. Mon. Angl. Par. f. $02. a. 
In the univerſities of England they are ſometimes called 
manciples, ſometimes caterers, and ſometimes ſtewards. 

Celeſtrine, A fortwf ſky-coloured cloth, fo called from 
cerulee vel caleſti colore. 1 Ric. 3. cap, 8. | 
- Cendulae, Shingles, ſhindles, /ſcandulz, ſmall pieces of 
wood, laid in form of tiles, to cover the roof of a houſe. 
m—— Mandatum ad cendulas & latias nofliras cariandas 'de 
parco ad domus reficiendas. Pat. 4 H. 3. p. 1. m. 10. _ 

Cenegild. This is an expiatory mulCt, paid by one 
who kills another, to the kindred of the deceaſed ; from 
-— Sax. cinnc, cognatio, and gild, ſolutio. See Megbote and 
. Ceneilae, Acorns ; ſo called from the oak, Fr. cheſne : 
whence in our old writings, p2fſona cenellarum is put for 
the pannage--of hogs, or running of ſwine, to feed on 
acorns —— habeant Xxx. por £95. ; | | 
. Ceni magni. See Aceni. | 

Crnio, The river near Tregeny in Cornwall. 
 Cemnninga. . This is notice given by the buyer to the 
ſeller,” that: the thing ſold is claimed by another, that he 
might appear and juſtify the ſale ; from the Saxon cennen 
teen, 1, e. audtorem advecare. It is mentioned in the laws 
of /the//lan apud Brompton, cap. 4. viz. Diximus de ignotis 
pecortbus ut nemo habeat fine teſlimenio hominis hundredi, &c. 
& /it hoc hene credibile, & nifi alterutrum-habeat, nolumus 
a pernuttere cenningham aliquam. AR 
\ Cenſaria, A farm, or houſe and land, let ad cenſum, 
at a ſtanding rent. Henricus Sturmy tenet manera in 
com, Wilt. per ſervitium cuſtediendi ballivam totius fore/l@ de 
davernake, & cenſariam, gue vocatur la farme in fore/ta 
predifla, temp. Ed. 3. Tenures, p. 88: Er debent ha- 
bere mortuum boſcum in cenſaria de la Verre in fore/ta de 
vavornge, &c. Pet. Parl. temp. Ed. 3. 

- Crnjarit,— Domeſday, tit. Everwic. Achum——Ibi 
wnt nunc 14 cenſarii, habentes ſeptem carucatas. Farmers, 
luch as might be taxed. © | 
-Cenjo2 of the College of Phyſicians, See Phyſicians. 
- Cenſumozthidus, #..e. A dead; rent like that we call 
mertimam: it is mentioned in the Mona/ticon, 1 tom. p. 61. 
Sint omning liber cells ecclefie cum redditibus & ſervitiis, 
abitis & cenſumorthidis. 
. Ceture, or cu/luma vocata Cenſure (from the Lat. 
cenſus, which Heſyehius expounds to be a kind of perſonal 
money, paid for every poll), Is, in divers manors in 
Cornwall and Devon, the calling of all reſiants therein, 
abore the age of ſxteen, to ſwear fealty to.the lord, to 
ms 34s per poll, and 1 d. fer an. ever after, as cert-" 
. You. I, N® 39. . bg | 


1 Reg. Orig. fol. 152. b. 
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money, or common fine ; and theſe thus ſworn are called 
cenſors. —Item erat quedam cuſturna que /veatur cenſure; 
| proven. de 1Uhs qui manent. in burgo de Loſtreythiel. Survey 
of the Duchy of Cormoall Wert by 
' Centenarii, Were petty judges under ſheriffs' of cout- 
ties, that had rule of a hundred, and judged ſmaller mats 
ters among them. 1 Fent. 200 © © + fe 
Century. See Pundzed. b £31 | WIS 4 
Ceola, A great ſhip. It is mentioned in MalmiSury, 
ab. I. Cc. 1, vis Placidoque vintorum faverey tribus longis 
navibus, guas illi ciolas alias ceolas vacant,” Britanniam ads 
vehebantur, | eng 
Ceoz!, 7. e. Churl, See Cheoml: Ruftici.fi- ceorli 
& famine pueros babent. 1's | 2:2 
Cepl cozpus, Is a return made by. the ſheriff, who 


bo 


body of the party. F#. N. B. fol. 26. 

Ceppagium, 'The ſtumps or roots of trees: which re- 
main in the ground after the trees are felled. In Fleta, 
lib; 2. c. 41. par. 24. Put foreſtarii ceperimt coopertiones, 
ceppagia O& eſcheatas quercuum ſrue aliarum arborum, &c. 


find wax-candles in the church. See IDartſhot. lt is 
mentioned in Matt. Paris, viz. St ecclefia petat' ceragium 
vel herietum, &c. f | 

Certainty, Is a plain, clear, and diſtin ſetting down 
of things, ſo that they may be underſtood. 
A convenient certainty is required in writs, declarations, 
area &c. but if a writ abate for want of it, the 
plaintiff may have another writ. Jt is otherwiſe if. a 
deed become void by incertainty, the party may not have 
a new deed at his pleaſure. 11 Rep. 25, 121. Dyer 84. 
That has certainty enough, which may be made certain. 
4 Rep. 97. See Jncertainty, Pleadings. Kt. 

Certiacando de recagnitione ftapulae, Is a writ di- 


to certify the Lord Chancellor of a ſtatute of the 
taken before him between fuch and ſuch, in caſe where 
the party himſelf detaineth it, and refuſes to bring it in. 
| In like matiner may be ſaid of 
certificands de flatuto mercatorio. Fod. f..148. And de 
certificando in cancellarium de inquifitione de idemptitate 
nomints, fol. 195. 
And certifitando quid atlum eft de brew Juper latutum 
mercatorium, f. 151. And certificando in loquelg wars 
rantie, fol. 13. Woe | 

Certificate, (Certificatorium) Is uſed for a wiiting 


| made in any court, to give notice to another court of any 


thing done therein. - As for example ; a certificate of the 


words, by the clerk of the crown, clerk of the peace, 
or clerk of aſſize, to the-court of the King's Bench, con- 
taining the tenor and effect of every indictment, outlawry, 
'or conviction, and: clerk attainted, made, or pronounced 
in any other court. 34 H. 8. 14. Ot this ſee more, 
Certif. d' Eveſq. Bro. f. 119- fe” & 

Certificate of attainders, indictments, outlawries, or 


Hen. 8. c. 14. 3 W.& M. c. 9. ſet 7. 
Certificates from eccleſiaſtical. perſons - to the King's 
courts, in whoſe name and under whoſe ſeal to be 
i £46: £01 Di aus, © 
Certificates on convictions for robberies, &c. 4 . & 
M. c. 8. 6& 4 W.3.c. 7. 10 & 117, 3. c. 23. 
5 Ann. c. 31. 6 Geo. 1. c. 23. OR we 
Certificates concerning poor perſons, 13.& 14 Car. 2. 
<. 12. ſet. 3. 8& gW. 3.c. 30. 9& 10H. 3.c.11, 
12 Ann. ft. 1. c. 18. ſed. 2, Oe > 29 
_Certiication of  ajſize of novel diſſeiſin, (Certrficatio 
aſſiſe neve diſſe/ſine), Is a writ granted for the re-examin- 
ing or review of a matter -paſſed by aſ/ize before _ any 
-Juſtices, and is called certificatio nove diſjeifong. Old Nat. 
Brev. fol. 181. Of this, ſee alſo. Reg, Orig. fol. 200, 
and the New Book of Entries, verb. Certificate of Aſſize. 
This word hath uſe, where a man appearing by his bailiff 
to an of/ize brought by another, hath loſt the day, and 


upon a Yaprai, exigent, or other proceſs, hath taken the 


Ceragium, Cerage, 4. e. Waxſcot, or a payment to-. 


5 Rep. 12x. 


And certificando quando recognitio, &c, 


cauſe of attaint, is a tranſcript made briefly, and in few 


having ſomething more. to plead for himſelf, as a deed of | 
releaſe, &c. which the bailiff did not, or might not plead 
for him, defireth a farther examination of the cauſe, either | 

.6C : before 


reCted to the mayor of the /aple, &r. commanding him = 
aple, 


—_— 
% 


convictions, by whom and where to be made, 34 & 35 


C A: N 

Regulations to prevent the ſpreading of a contagious 
diſtemper among the horned cattle. 10 Geo. 3. c. 45- 

Cat-water. See Yarvour. 

Catzurus, A hunting horſe. ——— Willielmus fil:zs 
Alani dat. regi duos b:nos catzuros, pro habendis duobus 
Feriis apud Norton. An. 6 R. Joh. Tenures, p. 
68. vid. Chacurus. 


"—- 


Cauda terrae, A land's end, or the bottom, or ex- | 
Dues | 


treme part of a ridge or furrow- in arable land. 
acre £ dimidia ad caudam ſex acrarum ſimul jacentium 
item dimidia acre ad caudam unius acre, 
bat. Glaſton. NS. fol. 117. b. 

Caveat, Is a caution entered in the ſpiritual court, to 
ſtop probates, adminiſtrations, licences, diſpenſations, 
faculties, inſtitutions, and ſuch like, from being granted 
without the knowledge of the party that enters it : and 
a caveat is of ſuch validity by the Canin Law, that if an 
inſtitution, adminiſtration, or the like, be granted pend- 
ing ſuch caveat, the fame is void. Ayl. Par. 145, 
146. 1 Lev. 157. Owen 50, But not ſo by the Com- 
mon Law. For by the Common Law, an admiſhon, in- 
ſtitution, probate, adminiſtration, or the like, contrary 
to a caveat entered, ſhall ſtand good; in the eye of 
which law, the caveat is faid to be only a caution for the 
information of the court (like a: caveat entered in Chan- 
cery againſt the paſſing of a patent, or in the Common 
Pleas azainſt the levying of a fine); but that it doth not 
preſerve the right untouched, fo as to null all ſubſequent 
proceedings, becauſe it doth not come from any ſuperior; 
nor hath it ever been determined, that a biſhop became 
a diſturber, by giving inſtitution without regard to a ca- 
veatz on the contrary, it was faid by Cake and Dode- 
ridge, in the caſe of Hutchins and Glover, Hill. 14. Fac. 
that they have nothing to do with a caveat in the Com- 
mon Law. Gibſ. 778. 2 Bac, Abr. 404. 
145. 146, 

hen a church becomes void, and a caveat is entered 
with the regiſter of the biſhop of the dioceſe, that none 
be inſtituted to that church until he be made privy 
thereto, and the biſhop, before he hath notice of the ca- 
veat, doth inſtitute a clerk, ſuch inſtitution is void in 
the ſpiritual law z becauſe the regiſter ought to give no- 
tice to the 4bi/hop, that a caveat was entered, and his neg- 
ligence ſhall not prejudice him who entered ;z but if the 
| biſhop hath notice of the caveat, and gives a day to him 
who put it in, and before that day he inſtitutes another, 
the entering a caveat is a ſuperſedeas in our law. Gold. 
146. in the Lord Zouch's caſe. 

The King was patron of the church of C. and one 
who pretended to a right of preſentation entered a ca- 
weat in the life-time of the incumbent, who was then very 
ſick, and ſoon after died ; then a ſtranger preſented his 
clerk, who was inſtituted and inducted, and he who en- 
tered the caveat preſented his clerk, who was likewiſe in- 
ſtituted; and it being a queſtion in the Spiritual Court, 
which of theſe clerks had a good title, it was referred to 
a trial at law, in which the leſſee of the preſentee of the 
King was plaintiff in ejectment; and it was adjudged, 
that the caveat was void, it being entered in the /:fe-time 
of the incumbent ; that the church was full by in/t:tution 
againſt all perſons but the King ; that the preſentation of 
him who entered the caveat was void, by reaſon of the 
' fuper-inſtitution of the clerk of the ſtranger ; and ſo the 
preſentation of the King was good. Peph. 113. Morgan 
verſus Roan. 

Where any controverſy may ariſe concerning the pro- 
bate of a will, or the right of any admini/iration may 
come in queſtion, it is uſual for one of the parties to en- 
ter a cav-at in the Spiritual Court, which, as a doCtor of 
the Civil Law affirmed, in Hitchins and Glover's caſe, 
{tands in force for three months. 2 Rol. Rep. 6. 

The entering a caveat, being at the inſtance of the 
party, is only for the benefit of the ordinary, that he 
may do no wrong ; it is a cautionary aCt, for his better 
information, to which the temporal courts have no 
manner of regard ; therefore, if after a caveat entered, 
the ordinary ſhould grant adminiſtration or probate of a 
Vill, it is-not void by our law; it is true, it is void by 


5 


Cartular, Ab- | 


Aly. Par. | 


the Canon Law, but our law takes no rn tice of a caregd 


i Rol. Rep. 191. EHitcbins vgiſus Glover, 
\ Cavers, 


And two great courts of Perghmote on2bt ts be 

In every year, upon the minery, © 

To puniſh miners that tranſgreſs the law, 

Ta curb offenders, and to keep in awe 

Such as be Cavers, and ds rob men's coes ; 

Such as be pilferers, or do fleal men's ſilos. _ 
Manlove's Poem an Derb. Mins. 


Caulceis, (in ſtat. 6 Zen. 6, cap. 5. Caucies, 1 F1 .} 
cap. 1.) It ſhould probably be writien Caujeways, trom 
the old French woid cauz, now cail/ou, a flint; and is 
well known to ſignify ways pitched with flint, or other 
 [tone; for the Via Appia in [taly is a cauſeway, made of 
black flint flones, ;ro ponte & calceto reparand. Pa, 
16 Hcn. 6. p. 2. m. 22. I have ſeen it written ca, 
tea, and calſetum, in old records : perhaps from the bat, 
calzaia. C:uwell, edit. 1727. ; 

E gurſives, Caorcent, caurfint, crſors, Italian mer. 
chants, fo cu! from Caorfium, Caorſi, a town in 
Lomlardy, wi - they firſt practiſed their arts of uſury 
and extortion; and thence ſpreading themſelves, and 
their carled trade, through moſt parts of Furepe, were a 
common plague to every natiou where they came. Mat- 
thew Paris gives a charater of their odious praQiices in 
England, under the year 1237; and Matth. We/im. ſub 
| an. 1232, King en. 3. baniſhed them from this king- 
dom in the year 1249, but being the pope's ſolicitors, 
| procurors, and money-changers, they were permitted 
to return in the year 1250; but in a very ſhort time 
were expelled for their intolerable cheats and exaQions, 
Cowell, edit. 1727. 

Cauſa matrinonit pzaelocutt, Is a writ which lies in 
caſe where a woman giveth lands to a men in fee ſimple, 
to the intent he ſhall marry her, and he refuſcth f to - 
do, in reaſonable time, being required thereunto by the 
woman : for the form and other uſe thereof, ſee Reg, - 
Orig. f. 233, and F. N. B, 205, 

Cauſam nobis ſignifices, Is a writ which lieth to 
a mayor of a town or city, &c. that formerly by the 
King's writ, being commanded to give ſeiſin unto the 
King's grantee of any lands or tenements, doth delay 
ſo to do, willing him to ſhew cauſe why he fo delayeth 
the performance of his charge, Co. lib. 4. caſu Commo- 
 nalty de Sadlers, f. 55. b. 
| Cauſea, The ſame with calea, calceta, which we 
| call a cauſewvay : Puotidie venerunt Franci ad cauſeam, 
inire haſliludium cum Anglis. Knight;n. - So in the Mi- 
| naſticon, 1 tom. þ. 275. Inceptum fuit cauſcrum nov! via 
ante portas Abbatie, 

Cauſennae. See Gauſennae, 

Cauſey, See Cauſea, and Itghwans, 

Cavear, See Botargo. 

Cauſes and effects. In moſt caſes the law hath re- 
ſpect to the cauſe, or beginning of a thing, as the prin» 
cipal part on which all other things are founded: and - 
herein the next, and not the remote cauſe, is moi looked 
upon, except it be in covinous and criminal things: 
and therefore that which is not good at firſt, will n& 
be fo afterwards : for ſuch as is the coufe, ſuch 15 the 
effet. Plowd. 208, 268. If an infant or feme cover 
make a will, and publiſh it, and aſter die of full age, 9 
ſole, the will is of no force, by reaſon of the original cauſe 
of infancy and coverture. Finch. 12. A lord dittrains his 
tenant for rent before due, the tenant may juſliiy 40 
| make reſcous, the lord having no juſt cav/e to diſtrain» 
Cs. Lit. rob. And if a man acknowlege a ſtatute by dit 
reſs, &c. he may have an audita guerela to avoid It. F*.t%. 
| Air, 104. Where the cauſe ceaſeth, the effec? or thing 
will ceaſe: as wedlock or matrimony ceaſing, the dower 
ceaſes, &c. 1 Co. Inft, 13. 

Cautione Adimittenda, ls a wr 
biſhop, holding an excommunicate per _ 
his contempt, notwithſtanding that he offereth ſ_ 
caution or pledges ro obey the commandments and orce 
of holy church from henceforth. The torm m_ya G 


it that lieth againſt thc 
ſon in priſon 10r 


! 
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whereof you may find in Reg. Orig. pag. 66. and F. N. B. 
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Cay, A key or water-lock ; ſometimes it ſignifies a 
houſe : De quadam caia & d&mo, &fc. from the Brit. cae, 
which is a fence, and not from the Sax. cg, clavis. 

Cayagium, A toll or duty*paid to'the King for land- 
ing goods at ſome key or wharf, King Edward 1. 
rants by charter to the barons of the cinque ports, 
Ut quieti fint de omni thelonio, & omni conſuetudine, videl- 
ab omni laſtagio, tallagio, pefſagio, cayagio, riv1gio, ſpin- 
agio, & omnt wiree, Sc. Placit. temp. Ed. 1. & Ed 2. 
MS. penes Dominum Fountains, 

Ceapgilde, A-word derived from the Saxon ceap, fig- 
nifying pecus,. cattle, and gild, ſolutio; that is, ſo!nutio pe- 
wdis, or pecudis ſeu mercamoni reſtitutto : from this Saxon 
word gild, perhaps, we may have our common £Engl;/h 
word yield ; as y:eid or pay, 

Ccldza, A certain meaſure among the Scotch, called 
by them a chalder: whence our chaldron of Scorch and 
Newcafile coals. Rex Scotiz honorts gratia, dedit ( Epiſc. 
Gariſber. & Rouceltr. turc in Scotia agentibus) eftoginta 
celdras frumenti, & ſexaginta ſex de braſia, & eftrginta de 
avena. Cron. Mailros, fub an. 1209. 

Celer ledti, The top, head, teſte, or teſter of a bed 
——Dedit ad cameram prioris unum leflum, cum celere & 
curtents blodei coloris. Hiſt, Elien, apud Whartoni Ang]. 
Sac. Þ. 1» P+ 673+ "= . 

Cellerarts, alias Cellarins, Officialis efl in monaſterio 
qui fratrum flipendia ſervat & adminifirat. MS. In mo- 
naſteries he was in nature of a ſteward, gui totivs ab- 
batie curam gerebat. Cellerarius propter dignitatem officit, 
ſecundus pater eft in a5 ah Mon. Angl. Par. f. 302. a. 
In the univerſities of England they are ſometimes called 
manciples, ſometimes caterers, and ſometimes ſtewards. 

Ceieftrime, A ſortwf ſky-coloured cloth, fo called from: 
' caruleo vel caeleſti colore. 1 Ric. 3. cap, B. 

Cendulae, Shingles, ſhindles, ſcandulz, ſmall pieces of 
wood, laid in form of tiles, to cover the roof of a houſe. 
m=— Mandatum ad cendulas & lattas nofliras cariandas de 

ro ad domus reficiendas. Pat. 4 H. 3. p. 1. m. 10. 

Cenegild. This is an expiatory mulCt, paid by one 
who kills another, to the kindred of the deceaſed ; from 
the Sax. cinne, cognatio, and gild, ſolutia, See Jegbote and 
Keneqiid, 

Ceneilar, Acorns ; ſo called from the oak, Fr. cheſne : 
whence in our old writings, pefſona cenellarum is put for 
the pannage .-of hogs, or running of ſwine, to feed on 
acorns —— habeant Xxx. por cos. | 

Cent magni. See Aceni. | 

Crnio, The river near Tregeny in Cornwall, 

Cenninga. - This is notice given by the. buyer to the 
ſeller, that the thing ſold is claimed by another, that he 
might appear and juſtify the ſale; from the Saxon cennen 
tean, 1, e. audtorem advocare. It is mentioned in the laws 
of /thel/lan apud Brompton, cap. 4. viz. Diximus de ignotis 
pecortbus ut nemo habeat fine teſlimenio hominis hundredi, &c, 
& ſit hoc bene credibile, & nift alterutrum-habeat, nolumus 
a pernuttere cenningham aliquam. __ 

Cenſaria, A farm, or houſe and land, let ad cwnſum, 
at a ſtanding rent. Henricus Sturmy tenet maneria in 
cm, Wilt. per ſervitium cuſtodiendi ballivam tatius fore/l@ de 
davernake, & cenſariam, gue vocatur la farme in fore/?a 
predifla, temp. Ed. 3. Tenures, p. 88. Et debent ha- 
bere martuum boſcum in cenſaria de la Verre in fore/ta de 
vavornge, &c. Pet. Parl. temp. Ed. 3. 

Cenijarii, Domeſday, tit, Everwic. Achum———Tbi 
ſunt nunc 14. cenſarii, habentes ſeptem carucatas. Farmers, 
ſuch as might be taxed. 

Cenjo2 of the College of Phyſicians, See Phyſicians. 
 Cenſumozthidus, e.e. A dead rent like that we call 
mirtinain: it is mentioned in the ona/ticon, 1 tom. p. 61. 
Sint omnino liber cellee ecclefie cum redditibus & ſervitiis, 
debitis & cenſumorthidis. 

. Ceture, or cu/{luma vocata Cenſure (from the Lat. 
enſus, which Heſychius expounds to be a kind of perſonal 
money, paid for every poll), Is, in divers manors in 
Cornwall and Devon, the calling of all reſiants therein, 


1 Reg. Orig. fol. 152. 6b. 


AM. c. 8. 


above the age of = to ſwear fealty to. the lord, to 


A 24 per poll, and 1 d. per an. ever after, as cert-" 
.yoL. I. NO 39- | | 
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meney, or common fine ; and theſe thus ſworn are called 
cenſors. —Item erat quedam cuſtuma gue vocatur cenſure, 
proven. de illis qui manent in burgo de Loftreythiel. Survey 
of the Duchy of Cornwall. oP 

Cenienarii, Were petty judges under ſheriffs' of coun- 
ties, that had rule of a hundred, and judged ſmaller mat- 
ters among them. 1 Vert. 211. bo £4: 

Century. See Pund?zed. 
 Cevla, A great ſhip. It is mentioned in MalmPury, 
ab, I. Cc. 1. vis Placidoque ventorum- favore, tribus longis 
navibus, guas 1li ciolas alias ceolas vacant, Britanniam ad- 
vehebantur, | 

Ceo?!, z. e. Churl, See Cheozml: Ruftici. i ceorli 
& famine pueros habent.” | 

Cepl cozpus, Is a return made by the ſheriff, who 
upon a Ywpriai, exigent, or other proceſs, hath taken the 
body of the party. F. N. B. fol. 26. 

Ceppagium, 'The ſtumps or roots of trees which re- 
main in the ground after the trees are felled. In Fleta, 
lib; 2. c. 41. pare 24. Dui foreſtarii ceperint coopertiones, 
ceppapia & eſcheatas quercuum five aliarum arborum, &c. 

Ceragum, Cerage, 7. e. Waxſcot, or a payment to 
find wax-candles in the church. See Iarthot. It is 
mentioned in Matt. Paris, viz. St eccleſia fetat ceragium 
vel herietum, &c. 

Certainty, Is a plain, clear, and diſtin ſetting down 
of things, ſo that they may be underſtood. 5 Rep. 121. 
A convenient certainty is required in writs, declarations, 
pleadings, &c. but if a writ abate for want of it, the 
plaintiff may have another writ. It is otherwiſe if a 
deed become void by incertainty, the party may not have 
a new deed at his pleaſure. 11 Rep. 25, 121. Dyer 84. 
That has certainty enough, which may be made certain. 
4 Rep. 97. See Jncertainty, Pleadings. | 

Certiacando de recagnitione ſtapulae, Is a writ di- 
rected to the mayor of the ple, &r. commanding him 
to certify the Lord Chancellor of a ſtatute of the Fate 
taken before him between ſuch and ſuch, in- caſe where 
the party himſelf detaineth it, and refuſes to bring it in. 
In like manner may be ſaid of 
certificands de flatuto mercatorio, Fod. f. 148. And de 
certificando in cancellarium de inquifitione de 1demptitate 
nomints, fol. 195. And certificando quando recognitio, &c, 
And certificando quid atlum eft de brevi ſuper /latutum 
mercatorium, f. 151. And certificanda in lequela war- 
rantie, fol. 13. 

Certijcate, (Certificatorium) Is uſed for a writing 
made in any court, to give notice to another court of any 
thing done therein. - As for example; a certifi-ate of the 


| cauſe of attaint, is a tranſcript made briefly, and in few 


words, by the clerk of the crown, clerk of the peace, 
or clerk of aſhze, to the court of the King's Bench, con- 
taining the tenor and effect of every indictment, outlawry, 


'or conviction, and clerk attainted, made, or pronounced 


in any other court. 34 H.8. 14. 
Certif. d Eveſq. Bro. f. 119- 
Certificate of attainders, indictments, outlawries, or 
convictions, by whom and where to be made, 34 & 35 
Hen. 8. c. 14 3 W.& M. c. 9g. ſet 7. | 
Certificates from eccleſiaſtical perlons to the King's 
courts, in whoſe name and under whoſe ſeal to be made, 
1 Ed. 6. c. 2, ſedt. 7. | 
Certificates on convictions for robberies, &c. 4 //. & 
6& 7 W.3.c. 7. 10 & 117, 3. © 23, 
s Ann. c. 31. 6 Geo. 1. c. 23. M 
Certificates concerning poor perſons, 13 & 14 Car. 2. 
<. 12. ſet. 3. B& gIW. 3.c. 30. g9& 10M. 3.c.11. 
12 Ann. ft. 1. c. 18. ſett. 2. HO” "mp 
Ceriiication of ajſize of novel diſſeiſin, (Certificatio 
aſ/iſe nove diſſe/ſine), Is a writ granted for the re-examin- 
ing or review of a matter -paſſed by afſize before an 
Juſtices, and is called certificatio nove difjeiing. Old Nat. 
Brev. fol. 181. Of this, ſee alſo Reg. Orig. fol. 200, 


Of this ſee more, 


and the New Book of Entries, verb. Certificate of Aſſize. 


This word hath uſe, where a man appearing by his bailiff 
to an offize brought by another, hath loſt the day, and 
having ſomething more to plead for himſelf, as a deed of 
releaſe, &c. which the bailiff did not, or might not plead 
for him, defireth þ farther examination of the cauſe, either 
| | 6 © before 
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before the ſame Juſtices or others, and obtaineth letters 
patent to them to that-effet. The form of theſe letters 
patent you may ſee in F. N. B. f. 181. and that done, 
bringeth a writ to the ſheriff, to call both the party for 
whom the af/ize paſſed, and the jury that was impannelled 
upon the ſame, before the ſaid Juſtices, at a ceitain day 
and place: and it is called a certificate, becauſe in it 
there is mention made to the ſheriff, that upon the parties 
complaint of the defeCtive examination, or doubts yet re- 
maining upon the afize paſſed, the King hath directed his 
letters patent to the Juſtices, for the better certifying of 
themſelves, whether all points of the ſaid afſize were duly 
examined. See farther, Old Nat. Brev. and F. N. B. 
ubi ſupra, Ot this you may alſo read Brad?. tb. 4. c. 19. 
n. 4. in fine, & 5, b. where he diſcuſſeth the reaſon of 
this point very learnedly, And laſtly, Horne, in his 
Mirror of Fuſt. lib. 3- cap. final. ſett. En Ayde des Me- 
moyres, &c. 

Certiozari, The writ of c-rtiorart is an original writ, 
and ifſueth ſometimes out of the Chancery, and ſometimes 
out of the Kiny's Bench, and lieth where the King would 
be certified of any record which is in the 'Treaſury, or in 
the Common Pleas, or in any court of record, or before 
the ſheriff and coroners, or .-5 a record before the com- 
miſlioners, or before the eſcheator ; then the King may 
ſend that writ to any of the ſaid courts or officers, to cer- 
tify ſuch record before him i Banco, or in the Chancery, 
or before other Juſtices, where the King pleaſeth tv have 
the ſame certified : and he or they to whom or who the 
certiorari is directed, ought to ſend the fame record ac- 
cording to the tenor of the writ, and as the writ doth 
command him; and if he or they fail ſo to do, then an 
alias ſhall be awarded, and afterwards a pluries, vel cauſam 
nobis ſignifices, and after an attachment, it a good caule be 
not returned upon the pluries, wheretore they do not ſend 
the record. F. N. B. 245. 

Alſo the King might by ſuch writ of certiorari ſend for 
the tenor of the record, or for the tenor of the tenor of 
the record, at his eleCtion ; and thoſe writs ought to be 
obeyed, and the records ſent, as the wiit commandeth 
them to do, F. N.B. 245. 


T1. Out of what court a certiorari ought to ifſue, and in 
what caſes grantable. 


2. In what caſes the court of King's Bench ts reſtrained 
from granting a certiorari by atts of parltament. 


3. That the parly, who applies for a certiorari, muſt do 
before it is granted and allowed. 


1. Out of what court a certiorari ought to iſſue, and in 
what caſes grantable. | 


'The court of King's Bench has a ſuperintendency over 
all courts of an inferior criminal juriſdiction, and may 
by the plenitude of its power award a certzorart, to have 
an indictment removed and brought before itſelf z and 
where ſuch certiorari is allowable, ought of right to award 
it at the inſtance of the King, becauſe every indictment 
is the fuit of the King, and he has prerogative of ſuing 
in what court he pleaſes. 1 ent. 63. 1 Mid. 4. 2 
Hawhk. P.C. 287. | 

But though the court is to grant it at the ſuit of the 
King, yet it has a diſcretionary power in granting or r2- 
fuſing it the ſuit of the defendant, and agreeable hereto 
it is laid down as a general rule, that the covert will never 
grant it for the removal of an indiCtment before Jultices of 
gaol-delivery, without ſome ſpecial cauſe ; as where there 
is juſt reaſon to apprehend that the court below may be 
unreaſonably prejudiced againſt the defendant ; or where 
there is ſo much difficulty in the caſe, that the Judge below 
defires that it may be determined in the King's Bench ; 
or where the King himſelf gives ſpecial direction that the 
cauſe ſhall be removed ; or where the proſecution appears 
to be for a cauſe not properly criminal. 2 Haw. P. C. 
287. 1 Salk 144, 149, 150, 151. 1 Keb.4. | 

Neither will the court of King's Bench ordinarily, at 
the prayer of the defendant, grant a certzorart for the re- 
moval of an inditment of perjury, or forgery, c: other 
heinous miſdemeanor, for ſuch crimes dzferve all poſhble 


CR 
diſcountenance, and the certiorari might delay, 
wholly diſcourage their proſecution, 
P.C. 287. | 

Nor will the court of King's Bench grant it for x con- 


viction of recuſancy on a default at the ſeſſhons, becauſe 
by the ſtatute ſuch cooviCtions are.to be removed into the 


: if not 


Exchequer, and proce(s on them is to 
2 Hawk, P.C. 287, 288. 2 Salk. 145. 
Allo it is (aid to be a good objeCtion againſt grantin 
a certiorari, that iflue is joined, and a venire hwary, 

for the trial in the court below. 2 Haw. P. C. 283. 

* A certiorari (hall not be granted to remove an indif}. 
ment or appeal alter a conviction, unleſs for ſome ſpecial 
cauſe; as where th: Julge below is in doubt what judy. 
meat to give. 1 Satk. 149. 6 Mz. 17. n 

An indiftment was removed into the court of Kir, 
Bench by certiorari, a.ter conviction, and before * b 
ment. Upon which a doubt arote, what the court could 
do, the certi0rar; being brought before judgment ; and 
this court not bring apprized of the circumſtances of the 
otſence, could not tell what judgment to pive: and in 
Carth. 6. it is ſaid, they cannot give judFment. A ryle 
therefore was made, to ſhew cauſe why the certicrari 
ſhould not be quaſhed, ſo as to remit back to the ſeſkous: 
which was after: wards made abſolute. S$tra. 1227. 

1he court has refuſed to grant a certiorari to remove 
a recognizance of appearance before Juſtices of oyer and - 
terminer, &c. becaute the court below is moſt proper to 
zudge upun the whole circumſtance of the cale, which 
are equally to be conſidered, whether it ought to be 
eltreated or not. 2 Hawh. P. C. 288, 

By a rule of the Kiny's Bench, no order of commil. 
ſfioners of ſewers is to be filed without notice to the par- 
ties concerned ; nenher will the court ſuffer the return of 
a certiorars for ſuch order to be fi.ed, without hearing af- 
lidavits of the fats; whereon it the matter appear 
doubtful, it is uſual to order a trial of feigned iſſues, aud 
after ſuch trial, either to file the return, or ſuperſede ths 
certt,rart, and grant procedenco, and give coſts, &c, ag 
ſhall appear reaſonable. 2 Hawk. P. C. 2&8. See 2 Kb, 
500. | 

The courts of .Chancery and King's Bench may award 
a certiorari to remove the procceding from any interior 
courts, whether they be of ancient or newly created juil- 
diction, unle(> the ſtatute or charter, which creates them, 
exempts them from ſuch juriſdiftion. 8. P.C. 70. 1 
Salk. 144+ pl. J. 2 Lev. 866. 1 Lev. 312. Cre. Car, 
265. 3 Med. 93. _ | | 

And therefore it is agreed, that the King's Bench may 
award ſuch cerirarar; to Juſtices in eyre, or of goal- 
delivery, or of a county palatine, and to the college of 
phyſicians, having a ſpecial power by ſtatute to impoſe 
fines, &c. and to Jultices of the peace, &c. even in ſuch 
caſes, which they are empowered by ſtatute finally to hear 
and determine; and to commiſhoners of ſewers, for the 
clauſe in 13 Eliz. cap. 9. That ſuch commiſſioners ſhail not 
be compelled ta make any return of their ordinances, has been 
conltrued to intend only to exempt them from returning 
their orders 1nto Caancery, as by the ſtatute of H.s. 
they were oblized todo. 1 Bac. Abr. 351. 

Alſo it ſeems ſettled at preſent, that a cert/9ror1 lies to 
the courts of cinque ports, to remove an indictment from 
thoſe courts, and that the privilege of the cingue parts, 
which they have enjoyed time out of mind, that the 
King's writs do not run there, is to be intended only of 
civil cauſes between party and party. Cro. Car. 252, 291, 
1 Rol. Abr. 395. | 

Alſo a certiorari lies from the King's Bench to the 
courts of grand fſe{ſions, and to other courts in Wat, 
whether in the old Jl counties, or in the lordfhips 
marches ; and whether ſuch inditments be for inferior 
crimes or for felony. | 2 Hawk. P. C. 287. 


g9 from thence, 


2. In what caſes the court of King's Bench ts reflrained 
from granting a certiorari by adts of parliament. 


By ſtat, 1 & 2 Ph. & A. «. 13. it 1s enacted, that 
no writs of habeas eor.pus, or certiorari, ſhall be granted to 
remove any priſoner out of any gaol, or to remove anf 


recognizance, except the fame writs be ſigned with the 
| proper 
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prope 


aſtices ' of the court out of which the ſame 
po e__ awarded or made ; upon pain, that he that 
de any ſuch writs, not being ſigned, as is aforeſaid, 
& forfeit for every ſuch writ five pounds. _ 

If a certiorart be taken out in the vacation and teſted 
of the precedent term, the fiat for it mult be ſigned by 
fone Judge of the court ſome time before the cfſoign day 
we'$- ſubſequent term 3 otherwiſe it is irregular ; and 
yR court, upon motion, will order a procedendo ; but nt 
i aid, that there is no need for any Judge to'ſign the 
ork of certiorari, itſelf, but only in ſuch cafes wherein it 
is required by ſtatute. 1 Salk. 150. | LS 

And by ſtat. 5 & 6 I. & M. cap. 11. ** No certtorar! 
in term-time, at the profecution of the defendant, ſhal' 
be granted out of the King's Bench, 'to remove any in- 
ditment or preſentment from any general or quarter 
{-(fons before trial, but on motion and rule in open court; 
but in vacation ſuch writ may granted by any Judge of 
the ſaid court, whoſe name {hall be indorſed thereon, and 

alſo the party's name at whoſe inſtance it is granted. 

Jt is enacted by ſtat. 22 Car, 2. c. 12 oy Phat all 
defefts of repairs of cauſeways, pavements, highways, or 
bridges, ſhall be preſented in the county only where ſuch 
cauſeways, &c. lic, and not elſewhere ; and that no in- 
ditment or preſentment ſhall be removed by certiorari or 
otherwiſe out of the ſaid Outs _ a orga exiting or 
entment ſhall be traverſed, and judgment thereupon 
phone: And it is farther enacted by 3&4) & M 
cap, 1+ ** That all matters concerning highways, &c. 
ſhall be determined in the county where they lie, and not 
elſewhere ;zand no preſentment, indiftment, or order made 
by virtue of that aft, ſhall be removed by certiorari. 
But it is enacted by the 5 & 6 MV. & M. cap. 11 ** That 
if the right or title to repair ſuch cauſeways, Wc. may 
come in queſtion, upon ſuggeſtion and affidavit of the 
truth thereof, a certiorari may be granted to remove ſuch 
indictment or preſentment into the King's Bench. 

By the 7 & 8 I, & MM. cap. 6. made for the recovery 
of ſmall tithes before Juſtices of the peace, it is enacted, 
« That no proceeding, or judgment by virtue thereof, 
ſhall be removed or ſuperſeded by any writ of certiorar: 
out of any court whatſoever, unlels the title of the tithes, 
&c. ſhall come in queſtioov. If the party inſiſts on any 
matter of law before the Juſtice of peace, which is any 
way doubtful ; as on a queſtion in a pariſh to be diſ- 
charged of a certain kind of tithe, &c. the order may be 
removed, within the intent of the ſtatute. 2 Hawk. 
P. C. 289. | | 

Certiorari ſhall not be granted to ſuperſede proceedings 
of Juſtices on exciſe laws, 12 Car. 2. c. 23. /. 36. 22 
& 23 Car, 2. c. 5. ſet. 14. © Geo. 1. c. 21. ſett, 21, 
2. $#,& M.c 5. fo. 17. | 

Nor to remove judgments in ſuits for tithes, unleſs the 
title come in queſtion, 7 & 8 MW. 3. c. 6. /eft. 7. 

Nor proceedings by virtue of the act to compel quakers 
to pay tithes, 7 & 8 Will. 3. c 34. ſed. 4. 


- hands of the Chief Juſtice, or.in his abſence, of |, þ 4 


Nor on preſentment for not repairing 
i Ann, /l, 1. c. 18, ſet. 5, 

Nor on proceedings on the aCt for laying duties on 
hides, &c g Arn. c. 11. ſet. 47. 

Nor on proceedings of commiſſioners for licenſin 
coaches, 1 Geo. Is c. 57. ſet. ©. | 

Nor on order of Juſtices on the malt aCt, 12 Ann. ft. 1 
& 2. ſed. J7. | | | 

Nor on judgments of commiſſioners for inland duties 
on coffee, &c. 10 Geo. 1. c. 10. ſef?. 42, 

Nor on proceedings on the act for regulation of the 
woollen manufaCture, 13 Geo. I. c. 23 ſed. 6. 

Nor on conviCtions on the at to prevent diſturbances 
by ſeamen, 1 Geo. 2. c. 25. ſet. 15. | 

Nor on any proceedings on the aCt for the better regu 
lation of attornies, 2 Geo. 2. c. 23. feat. 25. 

Nor on the a& againſt deſtroying turnpikes, &c. 8 
Geo. 2. c. 20. ſef?. 16. | 

Nor on the at for the more 
12 Geo, 2. 0. 29 ſed. 21. 

Nor on orders of Juſtices for regulating houſes of cor- 
r*Qion, 19 Geo, 2. c. 5. /eR. 3r. | 


bridges, Ec. 


o 
D 


eaſy aſſefling county rates, 


"Y 


F 
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Nor oti conviftion for ſwearing, ig Geo. 2. < 21, 


Nor on conviction on the aCt fot preſervation of ba+ 
vens, Sc. 19 Geo. 2. c. 22. ſta. 5. | 

Nor on proceedings on the at to prevent frauds, &c. 
in the admeafurement of coals, 19 Geo. 2. c. 35. ſe. 23. 

Nor on proceedings on the aCt tor the more eaſy reco- 
very of ſervants wages, 2G Geo. 2. c. 19. ſe 6. 

Nor on conviCtion on the aCt againſt icducing artificers, 
Sc. 23 Geo. 2.c. 13 ſedi. 9. 

Nor on the aCt againſt the clandeſtine importation of 
ſoap, candles and ſtarch, 23 Go. 2. c. 21. ſe. 33. 

Nor on the aCt for more ſpeedy recovery of ſmall debts 
in county courts, 23 Geo. 2. cap. 33. ett, 4. 

Nor tor remuving indiftment for keeping a bawdy- 
houſe, 25 Geo. 2. c. 36. ſet. 10. " 

Nor on conviction on the aft for preventing frauds, 
Sc. in clocks and watches, 27 Gee. 2. c. 7. Jett. 4+ ; 

Nor on the a@t againſt ſtealing lead, iron, &ec. 29 
Geo. 2. c. 30. fel, 7. | | 

Nor for offenders againſt the a& for widening London 
bridge, 29 Geo. 2. c. 40. /eft. 39. 

Nor againſt the aCt for preſerving fiſh in the Thames, 
30 Geo. 2. c. SL 13. LIES | 
| Nor on conviction of ale-houſe-keepers for permitting 
gaming, 3O Geo. 2. c. 24, ſef. 20. me 

Nor on orders of |i:utenants in the militia, 30 Geo. 2+ 
c. 25, ſeft. 58, & ſeg. 

Nor on the at&t for the due making of bread, &c, 31 
Geo. 2. c. 29. ſeft. 379. & ſeg. 

Nor on the aCt concerning laſtage and ballaſtage in the 
Thames, 32 Geo. 2. c. 16. ſeft. 24, 27. ; 

Nor oa the a& for widening the ſtreets, &c. in London, 
3Z Geo. 2. c. 1 ar 31. "SY | 

Nor on conviftions on the at for preventing thefts by 
perſons navigating boats on the Thames, 2 Geo. 3. c. 28, 
ect, 11. | 
, For more caſes wherein a certiorari is not grantable, 


ſee the Index to Rufflead's and Pickering's Statutes, title 
Certiorari, 


- 


3- What the party who applies 
befure u is granted and allowed. 


Stat. 24 Jac. 1. cap. 8. ſet. 5. & 6. Whereas in- 
dictmenis of riot, forcible entry, or affault and battery. 
found at the quarter-ſefſions, are often removed by c#- 
101911; all fuch writs of certiorari ſhall be detivered at 
{ome quarter-leſhons in open court. And the parties in- 
dicted thall before allowance of ſuch certiorari become 
bound unto the proſecutors in ten pounds with ſuch fure- 
ties as the Juſtices ſhall think fit, with condition to pay 
to the proſecutors within one month after the convic- 
tion, ſuch coſts as the Juſtices of peace ſhall allow ; and 
in default thereof it ſhall be lawful for the Juſtices to pro- 
ceed to trial. And the like recognizance in the ſum of 
407. is required by ſtat 13 & 14 Car. 2 cap. 6. on certio- 
ra'is tor indictments on that ſtatute concerning the 
highways. | | | 

'Thele ſtatutes does not extend to all indiAments at ſeſ- 
Gons in general, but only to thoſe particular ones there- 


fer a certiorari muſt do 


/| in mentioned ; but this defet was-in a great meaſure 


ſ\upplied by the rules of the court of King's Bench, . 
TEES upon the removal of an inditment from London 


.| to Middleſex, required a recognizance from the defen- 


dant, to carry down the record to trial the ſame term on 
which the certiorarz was returnable, or the fittings after, 
and, on the removal of an indiftment from other counties, 
required ſuch recognizance for a trial at the next affizes. 
2. Hawk. P. C. 291. | 

otat, 5 & 6 1,& M. cap.. 11. ſet. 2. In term-time 
no certiorart at the profecution of any perſon indicted 
{h.]}1 be granted out of the court King's Bench, to re- 
move any indictment or preſentment of treſpaſs for miſ- 
demeanor before trial from the quarter-ſeſhons, unleſs 
upon motion of counſel and rule of court ; and the 
parties proſecuting ſuch certiorari ſhall find two manu- 
captors before one or two Juſtices of the county in 20 /. 
with condition tg plead, to the indiftment in the King's 


Bench, and at their own charges to procure the ifſue to. 
be 


GC. © 


be tried at the next aſlizes for the county, if not in Lon- 
din, Weſtminſter, or Middleſex ; and if in the faid ct- 
ties or county, then to be tried the next term, or at 
the ſitting after the ſaid term, if the King's Bench ſhall 
not appoint any other time; and if any other time, then 
at ſuch other time; and to give due notice of trial to 
the proſecutor, and the ſaid recognizance and crtiorart 
ſhall be certified into the King's Bench, and there filed, 
and the name of the proſecutos indorſed; and it the 
party proſecuting ſuch certiorars, being the defendant, 
ſhall! not, before allowance thereof procure ſuch manu- 
captors, the Juſtices of peace may try the indictment at 
the ſeſſions, notwithſtanding ſuch cert:9 ar. 

Se. 3. If the defendant proſecuting ſuch certizrar: be 
- conviCted, the King's Bench ſha!l give colts to the proſe- 
cutor, if he be the party grieved, or any civil officer 
who ſhall proſecute upon account of any fact that con- 
cerned him as oflicer; and within ten days after demand 
upon oath, and refuſal, he ſhall have an attachment 
againſt the deſendant for contempt ; and the recognizance 
ſhall not be diſcharged till the colts be paid. 

. Sef?. 4. In the vacation writs of certiorari may be 
_ granted by any of the Judges of the King's Bench, whoſe 
names ſhall be indorſed, and the name of the party at 
whoſe inſtance it is granted ; and before the allowance of 
ſuch writ the party indifted proſecuting ſuch certorart, 
ſhall find ſureties as before mentioned, 

Se. 5. Upon every certiorari granted within Che/ter,. 
Lancaſter, or Durham to remove indiments, the parties 
indicted profecuting ſuch certiorar:, {ball find ſureties to 
try the ſaid indictments at the next alſizes or general 
goal delivery; and if convicted, ſhall be liable to like 
colts. 

Se. 6. If any inditment be againſt any perſon for 
not repairing highways, cauſe ways, pavements, or bridges, 
and the title to repair the ſame may come in queſtion ; 
upon which ſuggeſtion, and affidavit made therecf, a 
certicrari may be granted to remove the ſame into the 
King's Bench ; provided, that the parties proſecuting ſuch 
certiorari ſhall find two manucaptors to be bouud in a re- 
cognizance with condition as aforeſaid. 

A7ade perpetual by 8 & 9 W. J+- CaP. JJ 

Stat. 8 & 9 IF. 3. cap. 33. ſe. 2. Lhe party proſe- 
Cuting any cerlzorari to remove an indictment from the 
quarter-ſefſions, may find two manucaptors to enter into 


C:. 8B K : 


That if the perſons offering to be ſureties appear to he 
worth 20/ the Juſtices cannot refuſe them. March 2 
2 Hawk. P, C. 292. be 
T hat if there be ſeveral defendants, and ſome find 
ſureties, and others not, the inditment ſhall be remoy. 
ed as to thoſe at leaſt, who find ſureties, becauſe the 
thall not be prejudiced by the fault of others; and x; 
ſome ſay, it ſhall be removed as to all. 2 Hawk, P.C 
292. Marth 27. ; 
That in taxing the coſts, thoſe only are to be conſider. 
cd that were ſubſequent to the certicrari. 1 Salk, ge. 

That the proſecutor, by accepting the coſts {o taxed 
is not reſtrained from aggravating the fine, becauſe he 
has a right to them by the expreſs words of, the ſtatute . 
but in other caſes, if a proſecutor accept coſts from . 
defendant, he cannot afterwards aggravate the fine, he. 
cauſe having no right to the coſts, it he . take them at 
all, he muſt take them in fatisfaCtion of the wrong, after 
which it is unreaſonable for him to harraſs the defendant, 
2 Haw. P. C. 292. 

That notwithllanding the condition of the recogni. 
Zance be, that the defendant ſhall procure a new trial at 
the next allizes, yet the recognizance ſhall not be for. 
feited, unleſs the proſecutor gives rules, &c. 1 $alb, 
0. | 
That aſter the recognizance 1s forfeited for not procur. 
ing a trial, &c, no motion ſhall be made to quaſh the 
indictment. 1 Sa/k. 380. 2 Hawk. P. C. 293. 

By ſtai. 3 & 4 //il. & M. c. 10. Againſt deer ftealers 
it is enacted, that no certiorari (hall be allowed to re- 
move any proceedings on that aft, unleſs the party con- 
vict ſhall become bound with good ſureties in 5 1.. to pay 
full coſts and damages within one month after the con- 
viction ſhall be confirmed, or a procedend? granted, 

Stat, 5 Geo. 2.c. 19. /. 1. Upon appeal to the general 
ſeſhons for any county or precinCt within England againit 
orders made by Juſtices of peace, ſuch Juſtices aflembled 
at any general ſeſhons, ſhall cauſe any defeCfts of forn, 
in ſuch orders to be amended without coſts, and proceed 
to hear the merits of ſuch orders, and to make tuch de- 
terminations thereupon, as by law they ought in cale 
there had not been ſuch defect of form, 

S:f. 2, No certiorari ſhail be allowed to remove any 
order, unleſs the party proſecuting ſhall enter into a re- 
copnizance with fſureties before one Juſtice of peace, 


a recognizance before any of the Juſtices of the King's 
Bench, in the ſame ſum, and under the ſaw. «ondition, 
az is required by the at 5 & 6 I/.& M7. wp. it. 
whereof mention ſhall be made on the back of the writ, 
under the hand of the Juſtice who took the fame, which 
{1i4ll be as effeCtual to ſtay proceedings, as if taken be- 
tore a” Juſtice of peace in the connty; and it ſhall be 
added to ' the condition of the recognizance, that the 
party ſhall appear from day to day in the King's Bench, 
and not depart till diſcharged by the court. 

la the conſtruction of thele ſtatutes, the following 
points ſeem moſt remarkable. 

That notwithſtanding the expreſs words are, 'That 
Juſtices may proceed to trial, &c. if a proper recogni- 
zance be not given, notwithltanding ſuch certzorar, yet 
they will be in contempt if they make no return to it, 
for all writs mult be obeyed, unleſs good cauſe ſhewn to 
the. contrary. --1. Keb. 225, - i $14. 70; * 2 Hawk. Þ. 
C. 292. 

'That theſe ſtatutes extend only to cert/crar rs procured 
by defendants, and therefore thoſe procured by proſecu- 


tors remain as they were at Common Law. 6 Md. 
AED I RE ant 
'Fhat theſe ſtatutes being in the aflirmative, as to the 


recognizances, do not take away the power which the 
Juſtices of the King's Bench had before; and therefore if 
iuch a Jullice take a recognizance vatiant from the form 
preſcribed by the ſtatute, it will be as effeftual as be- 
tore; but it is ſaid, that in ſuch caſe the certizrari, if 
procured by the defendant, will be no ſuperſed:as, becauſe 
the ſtatutes ſeem to be expreſs, that the feflions may pro- 
ceed notwithſtanding any certiorari procured by a de- 
fendant, whereon fuch recognizance is not given as is 


preſcribed, 1 Hawk. P. C. 292. 1 Salk. 564. 


where ſuch order ſhall have been made, or before one of 
his Majeſty's Juſtices of the King's Bench, in the ſum of 
50/. with condition to proſecute without wilful de- 
lay, and to pay the party, in whoſe favour that order 
was made, within one month after the ſaid order ſhall 
be confirmed, their coſts to be taxed ; and in caſe the 
party proſecuting ſuch cer:torari ſhall not enter into ſuch 
recagnizance, or ſhall not perform the conditions afore- 
ſaid, it ſhall be lawful for the Juſtices to proceed, and 
make farther orders, as if no certiorari had been granted. 

Set. 3. The recognizance to be taken as aforeſaid 
ſhall be certified into the King's Bench, and filed with 
the certiorari, and order removed thereby ; and if the 
order ſhall be confirmed, the perſons intitled to ſuch 
colts, within ten days aſter demand made, upon oath 
made of the making ſuch demand and refuſal of payment, 
{hall have an attachment for contempt, and the recog- 
nizance hall not be diſcharged until the coſts ſhall be 
paid, and the order complied with. 

Stat. 13 Geo, 2. cap. 18. ſe. 5. For the better pre- 
venting vexatious delays and expence occaſioned by the 
ſuing forth writs of certiorari, no certiorari ſhall be 
granted, to remove any conviction, judgment, order, 0r 
other proceedings, before any Juſtice of the peace, 
quarter-ſeflions, unleſs it be applied for in fix calendar 
months after ſuch proceedings had or made, and unleſsit be 
duly proved upon oath, and notice thereof in writings {0 
the Juſtice or Juſtices, or two of them (if ſo many there 
be) before whom ſuch proceedings have been, to the en 
that ſuch Juſtices, or the parties therein concerned, May 
ſhew cauſe, if they ſo think fit, againſt the iſſuing the 
certicrari. | | 

Cert-monen, (Duaſ;, certain money), 
| common fine, -paid yearly by the refiants 
| 9 | ny 


Head-maneyy, 
of ſeveral 
manors 


> wa 


i 
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manors to the lords thereof, pro certo lete, for the certain 
keeping of the /cet 3 and ſometimes to the hundred. As 
the manor of Hook in Dorſetſhire, pays cert=money to the 
hundred of Egerton. This in ancient records is called 
urtum letz. See Common fine. 

Cerviſaciit, The - Saxons had a duty called drincelean 
or drinke/ean, i. e. Dona potationis honoraria, quibus ſcili- 
ct prediorum dominus a vaſſallo hanoratur & excpitur. 
Whence thoſe tenants were in Domeſday, called cerviſarit, 
from cerviſia, ale, their chief drink ; though cervi/erius 
vulgarly ſignifies a beer or ale brewer. | 

Cerura, A mound, fence or encloſure —— Williel- 
mus de Lucey, miles, dedit Thome miniſtro domus de 
Thelesford licentiam domos & prortas levare, edifi are, & 
um ceruris & muris includere viam que dutit ad eccieſiam 
4 Thelesford, ficut per muros diflorum miniſtri & fra- 
trum juvta pontem extenditur, Cart. Prioratus de 'Theleſ- 
ford, MS. Though poſlibly cerura is here for ſerrura, 
and is to ſignify a water-lock, 

Ceſſavit, Is a writ that lies in divers caſes, as appears 
by Fitz. Nat. Br. fol. 280. Upon this general ground, 
ie, that he againſt whom it is brought, hath for two 
years neglefted to perform ſuch ſervice, or to pay ſuch 
rent as he is tied to by his tenure, and hath not upon his 
lands or tenements ſufficient goods or cattle to be di- 
ſtrained. See Fleta, Ib. 5. cap. 34. ſect. Viſa ſunt. See 
Ceſavit de cantaria, Ceſſavit de fed: firma, Ceſſavit per 
biennium, in Reg. of Writs, f. 237, 238. and New Book 
of Entries, verbo Ceſſavit, It lies not, but for annual 
ſervice, rent, and ſuch like, not for homage or fealty. 
Cowell, Cefſavit granted againſt tenant in ftee-farm, Se. 
Glouc, 6 Ed. 1. c. 4 And for ceffor of any ſervices, 
and ſhall paſs to the heirs, St. JY/f. 2. 13 Ed. n. c. 21. 
for ceſſor of performing alms, St. We/t. 2. 13 Ed. 1. 


G 41. | 

Crfes. By 22 H. 8. cap. 3. it ſeems to fignify aſleſi- 
ment or taxes : ceſſe or ceaſ/e in [reland is an exaCtion of 
victuals, at a certain rate, for the deputy's family, and 
the ſoldiers in garriſon. See The Earl of Strafford's trial. 

Ceſſion, (Ceſſio,) A ceaſing, yielding up or piving 
over. Si un parſen ou dean en Angliterre prift un Ever - 
query en Ireland, ceo foit le primier Eſgiiſ evaid per ceſſion 
Latch's Rep. f. 234- Ratione vacationts pricratus pre- 
difti, per ceſſlionem patris Rogeri de Wellington, u/timi 
prioris, &c. Clauf. 13 Ed. 3. p. 1. m. $8. Ceſſion is allo 
where an eccleſiaſtical perſon is created biſhop, or when a 
parſon of a parſonage takes another benefice without dif- 
penſation, or otherwiſe not qualified, &c. in both caſes 
their firſt benefices are become void, and are faid to be- 
come void by ce//ion + and to thoſe that he had who was 
created biſhop, the King ſhall preſent for that time, who- 
ever is patron of them; and in the other caſe the patron 
may preſent. See Avoidance, 
 Ceſſo2, (Lat.) A loiterer or idle fellow; but we uſe 
it ſor him that ceaſeth or negleCteth ſo long to perform a 
duty belonging unto him, as that by his c-//e or ceſſing, he 
incurceth the danger of law, and hath or may have the 
writ ceſſavit brought againſt him. O!d Nat. Brev. fol. 
136. And note, that where it is ſaid in divers places, 
| the tenant ceſſeth, without any more words, that is to be 
underſtood, the tenant ceaſeth to do what he might, or 1s 
bound to do by the tenure of land or tenement. 

Cejjure, or Ceſſer, 1s likewiſe uſed to Ggnify a giving 
over, or giving of place. Hf. 2. cap. 41. 

Ceſtertians, See JNonafteries. 

\ Ceftui qui vie, Is in true French ce/tut a vie de qui, 
that is, he for whoſe life any land or tenement is granted. 
Perkins, Grants 97. 

Ceftui qui uſe, (le cujus uſui, vel ad jus uſum) Is 
broken French, and this may be better modelled (ce/?ui a 
P uſe de gui). It is an ordinary ſpeech among lawyers, 
bgnifying him to whoſe uſe any other man is enfeoffed in 
any lands or tenements. See the New Book of En:ries, 
verbo Uſes; and in Replevin, f. 508. col. 3, verbo Treſ- 
paſs, fol. bob & 123. col. 3. num 7. And ſee 1 R. 3. 
cop. 1. and Cos lib, 1. 133. An. 12 Car. 2+ cap. 30. 

Ceftui qui truft, Is he who bath a tru/? in lands or 


tenements committed to him, for the benefit of another, 
12 Car. 2. cap.-Z0. {i 


Vor, ; NP 40. 
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Thacea, The way through which cattle are drove i8 
paſture, commonly called in ſome places a droveway. Ut 
ft- quis omnino viam obflruat vel chaceam per quam ingredi 
ſolet paſiure. BraQton, lib. 4. c. 44. It is. alſo taken 
for a chace, or ſtation of game, more extended than a 
park, and leſs than a foreſt. Chacea is ſometimes taker 
tor the liberty of chaſing, or hunting within ſuch a diſtrict. 
Boſcum in quo abbates Glaſtoniz chaceam ſuam canibus ſuit 
& why 7 ſuum cum porcis ſuis habehant.——Cartular, 
Abbot.  Glaſton. MS. fol. 70 b,—— Donec amicabili com- 
þ:ſitiene chaſſiam & communiam, guam diftus abbas Ef ante- 
ceſſores ſui in boſcis habuerant, quietum clamavit. Ibid. 

Chaceare ad /epores vel waipes, To hutit hare or for, 
— Lit abhbati & ſuis chaceare ad lepores & wulpes, in 
pool ſuo de Donham, Cartular. Abbat. Gluten. MS, 
V7 55 

Chacurus, (Fr. chaſſeur) A horſe for the chace, or 4 
hunter, unleſs poſſibly it rather ſignifies a ſwiſt dog, or 
fleet hound. Willielmus de Breofa dedit regi offin- 
gentas marcas, tres dextrartos, quing: e Chacuros, quatuor 
cenſas, & dicem leporarios. anno 7 Fob.— Tenures, p. 
134. See Dertrarius. | Hoek 

Chafewar, Is an officer in Chancery, that fitteth the 
wax for the ſealing of the writs, and fuch other inſtru- 
ments as are there made to be ſent out, This officer is 
borrowed from the. French; for there CalefaFtores cere 
ſunt qui regits litteris in cancellaria ceram imprimunt, Co- 
rahus. | 

Chaffers, Seem to ſigniſy wares or merchandize, 
3 as 4- 4-,aud we yet ule chaffering for buying and 
elling; : 

Chairs, See Coaches. | 

Chaldron, or Chalder of coals Contains thirty-ſix 
buſhels of coals, hezped up, and according to the ſealed 
buſhel kept at Guildhall, Londen, for that purpoſe, 16 & 
17 Car. 2. c.2. lt is written chawdren, 9 Hen. 5. 10. 
And in Part. 1o R. 2: pag. 1, m. 13, chaldre. It ſhould 
weigh 2000 1b. weight. 

Chalking, 'the merchants of the ſtaple require to 


wharfage, &c. Rot. Parl. 50 Ed. 3. 


chalenger, that is, /ibi afſerere; and in a legal ſenſe ſig- 
nifies an exception, taken either againſt perſons or things : 
perſons, as in alliſe to the Jurors, or any cne or more of 
them ; or in a caſe of felony, by a priſoner at the bar. 
Smith, de Rep, Ang. lib. 2. cap. 11. Britten, ca. 52: 
Bratton, lib. 2. tratt. 2. c. 22, Againſt things as a de- 
ciaration. Old Nat. Brev. fo. 76. Challenge made to the 
Jurors, is either made to the array, or to the po!ls : 
Challenge to the array, is when the whole number is ex- 
cepted againſt as partially impannelled : Challenge to or by 
the polls, is when ſome one or more are excepted again(t 
as not indifferent. Terms de lay Ley. Challenge to the ju- 


pur cauſe ; that is, upon cauſe or reaſon. Callenge prin- 
cipal, (otherwiſe by Staundf. Plac. Cor. fol. 157, 158. 
called peremptory,) 1s that which the law allows without 
cauſe alledged, or farther examination, Lamb. Etiren; 
(tb. 4. cap. 14. as a priſoner at the bar, arraigned upon fe- 
lony, may peremptorily challenge to the number of tewnty, 
one after another, of the jury impannelled upon him, al- 
ledging no cauſe but his own diſlike, and they ſhall be ſtill 
put off, and new jurors taken in their places. But in caſe 
of high treaſon, no challenge peremptory is allowed; 33 
Hen. 8. 35. Firteſcue ſaith, that a priſoner in this cafe 
may challenge thirty-five men, cap. 27. Bot that Jaw 
was abridged by 25 Hen. 8. c. 3. And here- obſerves 
that there is ſome difference between challenge principal, 
and challenge peremptory ; peremptory being uſed only n1 
matters criminal, and alledged without other cauſe than 
barely the priſoner's fancy. Staundf. Pl. Cor. f. 124% 
But principal, iri civil ations for the moſt part, and 
with aſſigning ſome ſuch cauſe of exception, as, being 
found true, the law alloweth, without farther ſcanning : 
for example, if eithet party ſay, that one of the jurors 
is the ſon, brother, couſing of tenant to the other, or 
eſpouſed his daughter; this exception is good; and 
ſtrong enough, if it be true; without farther examination 
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be eaſed of divers new impoſitions, as thalking, ironages | 


Chalienge, /Calumnia) Cometh of the French word 


rors is alſo divided into challenge principal, and challenge 


Lord Great Chamberlain of England, Lord Chamberlain 


6. 4i. 17 Rich, 2. c. 16.) to whoſe office it cſpecially | 


Rat." 5 202d 3. 11:14 £4. 3-14.26 #8, 2. 


coming thither out of any of the King's courts. The 
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bf the patty's credit: and how far this chaltenge upon | 


kindred reatheth, you have a notable example in Plowden, 
in the cafe of Vernon againſt Manors, fol. 425. Alſo in 
the,plea of the death of a man, and in every aCtion real, 
as every aCtion perſonal, where the debt or damages a- 
mount to 40 marks, it is a good challenge to any; man, 
that he cannot diſpend forty ſhillings by the year of free- 
hold., 1t H. 7.c. 21. The ground of this challenge - 
you may ſee farther in Fleta, lib. 4. cap. 8. Challenge 
upon reaſon or cauſe, is when the party doth alledge ſome 
fuch exception againſt one or more of the jucors, as is 
not forchwith ſufficient upon acknowledgment of the 
truth thereof, but rather arbitrable and conſiderable by 
the reſt of the jurors: as for example, if the ſon of a 


juror have eſpouſed the daughter of the adverſe party. | kept allo the keys of that treaſury, where the leagues of 


Termes de la Ley, werbo Challenge. "This: challenge pur 
cauſe, ſeems by Kitchin, fol. 92. to be termed chalſenge 
for favour ; or rather, challenge for favour 15 laid there to be 
one ſpecies of chal.gmge pur cauſe, where you may read 
what challenges are commonly only accounted principal, 
and what not. See the New Book of Entries, verbo Chal- 
lenge, and the O!d Nat. Brev. fol. 158, 159. That this 
word challenge is turned into Lat. by the word calumma, 
appeareth by Bran, /zb. 3. tral. 2. cap. 18. & lib. 4. 
tratt. 3. cap. 6. & lib. 5. cap. 6. See'farther Pleta, lib. 1 
cap. 32. C9. on Litt. 156, 157, Sc. See urn, 

Chamberdckini, or Chamberdakins, Were [r1ſþ beg 
gars, who by the ſtatute of x 7. 5. cap. 8. were by a 
certain time, within the ſtatute limited, to depart this 
land. Termes de la Ley, fol. 114, Obſerve this deſcrip- 
tion-of them: Anno 1413, Unwverſitatem Oxonienſem | 
vexabant flagitioſt quidam \hamberdekyns, arti, gui nm 
alii erant, quam mendica quidam Hiberni, bavitu ſcholarium 
pauperculorum induti, ſub nullo autem preſide viventes. is 
alenne erat domi de die latitare, notftu vero arca Qenopoltu 
domo/que infames obvium quemque ſpoliare, vel eliam trud- 
dare. Antiq. Oxonienfis, lib. 1. p. 207. 

Chamber feprac. Under this name in our parlia- 
ment ro'ls is often mentioned, the room which was 
anciently St. Zdward's chamber, and is now the Painted 
Chamber, 

Chamarier, Is uſed for a chamber-maid. 33 H. 8. 
cap. 2lI. 
"Chamberlain, (Camerarius) Cometh of the French 
chambellan ; that is, cubicularius vel prefettus cubiculi, It 
is variouſly uſed iu our chronicles, laws and ſtatutes ; as 


of the Houſhold, the King's Chamberlain, (13 Ed. 1. 


appertaineth to look to the King's chambers and ward- 
robe, and to govern the under-ſervants belonging tc the 
ſame. Pleta, lib. 2 c. 6, 7. 

To the Lord Chamberlain the keys of J/ZAmin/ter 
Hail, and the-court of Requeſts are delivered upon all ſo- 
lemn occaſions. He diſpoles of the ſword of ſtate to be 
carried before the King when he comes to the parliament, 
and goes on the right hand of the {word next to the 
King's perſon. He has the care of providing all things in 
the Houſe of Lords in the time of parliament. To him 
belong livery and lodgings in the King's court, &c, and 
the gentleman, uſher of the black-rod, yeoman uſher, &c, 
are under his authority. He has the overſight and go- 
vernment of artificers retained in the King's ſervice, 
meſſengers,” comedians, revels, muſic, &c. 1 he fer- 
jeants at arms are likewiſe under his inſpeCtion ; and the 
King's chaplains, phyſicians, ſurgeons, barbers, &c. And 
he hath under him a vice-chamberlain ; both being always 
privy counſcllors. 

There were formerly Chamberlains of the King's courts, 
7 Ed. 6. 1. Chamberlain of the Exchequer, 51 H. 3. 


Chamberlain of North Wales, Stow. p. 641. Chambe' lain 
of Chefler, Cromp. Fur. fol. 7. Chamberlain of Londen : 
this olficer is commonly the receiver of all rents and 
revenues belonging to that city whereto he is Chanberlain 
Vide Fleta, lib. 2. cap. 70. 'To the Chamberlain of 
Chejter, when there is no Prince of //ales and Earl of 
Cheſter, belongs the receiving and returning of all writs, 


Lat. word ſeemeth to expreſs the funQion of this officer ; 
for Camerarius dicitur a camera, i. e. Tefludine ſive fornice 
quia cuſtodit pecunias que in cameris precipue reſervantur. 
Onuphrius de Interpret. Voc. Ecclef. It feemeth to be 
borrowed from the feudiſts, who define the word meg 
thus: Camera eft lots in quem thefatirus colligitur, vel cy. 
clave in quo pecunia reſervatur. Zafins de Feudis, par. 

num. 7. And Peregrinus de Pure Fiſti, lib. 6. tt. 4 
ſaith, that Camerarius, vel chamberlingus (quem qu&/lor im 
antiqui appellarunt) in rebus fiſci primum locum tenet, quia 
Thejaurarius & cuſtos eft publics pecuniz. There are two 
officers of this name in the King's Exchequer, who were 
wont to keep a controlment of the pells of receipt, ang 
exits, and certain keys of the treaſury and records: the 


the King's predecefſors, and divers ancient books, as 
Domeſday, Black Bok of the Exchequer, remain. '| here 
is mention of this otheer in the ſtatute 34 & 35 U, g, 
cap. 16, There are alſo under Chamber tains of the Ex. 
chequer ; for which fee in Under-chamberlain, 

Chambeilam and chamber of London. See Loy 
don. 

Chamberlaria (Chamber langeria, ) Chamberlainſhip, or 
office of Chamberlain. Commuſumus cavi ming 
Willielmo Joyner chamberlariam n2ftram London, Pt, 
7 H. 3. Brady Hiſt. Angl. - Append. pag. 168. —— 
Jerem. del Ho & Radulphus de Cogzethale tenent feadum 
del Ho # Rivandule per ſervitium chamberlangeriz, in 
com. Devon. annort H. 3. 'Venures, p. 48. 

Chambers of te ini, (Regig camere) The havens 
or ports of the kingdom, fo called in our records. V, 
Mare clauſum, fel. 242. 

Chainb2e vepiact. See Chamber depinc. 

Champaity, or Champerty, (from the French chany, 
a field, and parti divided, or the Lat. campus and parti- 
110, becauſe the parties in Champerty agree to divide the 
thing in queſtion) Significth in our Common Law a main- 
tenance of any man in his ſuit depending, upon condition 
to have part of the things (be it lands or goods) when it 
is recovered. £#. N. B. fe. 171. This ſeems to hare 
been an ancient grievance in our realm ; for notwith- 
ſtanding the ftatutes of 3 Ed. 1. 25. 13 E4. t. 49. 
28 Ed. 1. 11. 32 Ed. 1. flat. 2 & 2. and 1 R. 2, 
cap. 4- and a form of a writ framed unto them; yt. 
by ſtat. 4 £4. 3. c. 11. it was again enatted, that whereas 
the former ſtatute provided redreſs for this in the King's 
Bench only, (which at that time followed the court) from 
thenceforth it ſhould be lawful for the Juſtices of the 
Common Pleas likewiſe, and Juſtices of zflize, in their 
circuits, to enquire, hcar and determine this, and ſuch 
like Caſes, as well at the ſuit of the King, as of the 
party. How far. this writ ' extendeth, and the divers 
forms thereof applied to ſeveral caſes, fee in F. N. B. 
fol. 171. Reg. Orig. f. 183. and the Book of Entries, 
verbo Champerty. Every champerty implicth maintenance, 
Cromp. Fur. ful. 39. See allo Cremp. Fulice of peace, 
fol. 185. 2 par. Injl, fol. 208, But every maijtenance 
is not champerty, for champerty is but a ſpectes of mainte- 
nance, which is the genus. See JNaintrnance. 

Champrcrtors, ve/ camp! participes, ſunt qui per ſe, vt 
per alios placita movent, wel maveri faciunt, & ea fs 


ſumptibus proſequuntur ad campi partem, wel pro parte /ucrt 


habenca. 33 Ed. 1. ſtat. 2. Artic: ſuper Chart, cap. 
11. Alſo it was ordained by the ſtat. 33 £. 8 con- 
hrmed by 37 #T. 8. c. 7. The Juſtices of peace, at thei 
quarter-fefhons, ſhould have authority as well by oaths 
of twelve men, as by the information of any other pet- 
ſon, to inquire of the offenders and offences againſt the 
laws and ſtatutes made and provided touching hamper! 
maintenan'e, &c. Termes de la Ley, fol. 114, 115: 
Champlin, (Campi? ) Is taken not only for him that 
fights the combat in his own cauſe, but for him allo 
that does it in the place or quarrel of another. Brag 
lib. 3. part. 2. & 21. num. 24. who alſo ſeems to ut. 
this word for ſuch as held of another by ſome ſervices; 
as, Camplones faciunt haomagium domino ſuo, lib. 2. caP- 35: 
Hettoman, de Verbis feudalibus, defines it thus, Comp! 
ft certatwy pro w datus in duello, a campo diftus, (1 
circus erat decertantibus definitus, And therefore 1t 1s m=—_ 


k 
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od campfight. See Conidai, and Sir Edward Byſhe's notes | 


where fol. 36, you will find, that Hinricus 
for thirty marks, fee, did by a charter under 
champion for Roger, abbot of 
i See 3 Inſt. f. 221. | 
And here it may, not be improper to mention a few 
things - concerning champions, which I find in our law 
books and hiſtories, v!z. they were uſually hired, and 
therefore they were accounted infamous perſons, Brac- 


ton, bib. 3+ cape 18+ | | 


upon Upton, 
uf Fernbur Os 
; e ſeal covenant to. 


Glaſtinburys anno 42 H. 


Monks, eccleſiaſticks, and generally any perſons might 
hire them, any parricides, and thoſe who were accuſed 
of very great offences ; but churchmen were firit to have 
leave of the biſhop. | | 

Before the champion came into the field, he was to 
ſhave his head, and make oath that he believed that the 

con who hired him was in- the right, and that he 
would defend 'the cauſe to the utmoſt of his power ; 
which was always done on foot, and with no other wea- 

n but with a ſtick or club, and a ſhield. And before 
hy with his adverſary he always made an offer- 
ing to the church, that God might aſſiſt him ia the 
battle. bas ; | 
The puniſhment of a <hampion overcome in battle, 
and Ikewiſe of the perſon for whom he fought, was 
various: if it was the chamnion of a woman, ſhe was 
burnt, and the <hampiin hanged: if it was of a man, 
and-not tor a Capital crime, he not only made fatisfac- 
tion, but had his right hanl cut off; and the man was 
to be cioſe confined in priſon till the battle was over. 

C;a.apwun of the Wing. (Campio Regis, ) Whoſe of- 
fice is at the coronation of our Kings to ride into 
IW:/lmin/ter {all, armed cap-a-pee, when the King 1$ at 
dinner there, and throw down his gauntlet by wer be 
challenge, pronounced by a herald, that if any man fhall 
deny or gainſay the King's title to the crown, he is 
there ready to defend it in fingle combat, &c. which 
bei'g done, the King drinks to him, and ſends him a 
gilt cup, with a cover, full of wine, which the cham- 
pion drinks, and hath the cup for his fee. 

This office (ever ſince the coronation of King Richard 
the Second, when Balawin Frevile exhibited his pevition 
for it) was adjudged from him to Sir Fohn Dymocke, bis 
competitor, both claiming from Marmion, as producing 
better records and evidence; and hath continued ever 
fince in the worthy family of Dymecke, who bold the 
manor of Scrivelſbury in Lincolnſhire, hereditary from the 
Marmions, by grand ſerjeanty, viz. that the lord there- 
of ſhall be the King's champion, as aboveſaid. Camd. 
in part. Fin, Mich. 1 H. 6. Accordingly Sir Edward 
Dymacke performed this office at the coronation of his 
Majeſty Kiug Charles the Second, April 23, 1661, and 
— Dymocke, Etq. performed it at the coronation of 
his preſent Majeſty King George the "[hird. 4 

Cyancrilor, Gancellarivs, Cometh of the French 
chancelier, Vinceat Lupanus De Magiftratibus Franco- 
rum, faith, that cancel/arius is no Latin word, though 
be citeth Latin writers that uſe it: with him agreeth Pe- 
trus Pitheus, lib. 2. Adverſariorum, cap. 12. And 
Whereas Lypanus would derive it from the verb can- 
cells, Piheus thinks te bath ſome (though not iufficient) 
colour ſor his opinion ; and therefore derives it from 
canceily, an incloſed or ſeparated place, a chancel ; -or 
place encompaſſed with bars, to defend the Judges and 
Other officers from the preſs of the people. Cancellarius 
at firſt, as Lupanus thinks, ſignified the regiſters in 
court; Graf harios, ſcil. qui conferibendis & excipiendts 
 Judicum aftis dant operam. But this officer in !ate times 
18 greatly advanced, not only in this, but in other king- 
Goms ; for he is the chief adminiſtrator of juſtice, next 
t the Sovereign. All other Juſtices in this kingdom are. 
tied to the law, but the Chancellor hath the King's abſo- 
ute power to moderate the written law, governing his 
udgment by the law of nature and conſcience, and 
ordering all things juxta equum & bonum. Wherelſore * 


cellor hath two powers ; ohe abſolute, the other ordi” 
nary; meaning, that though by -his ordinary-power, in 
forme. caſes, he muſt obſerve "the form of proceeding. as 
other inferior judges, et in_ his abſolute power he'is not 
limiced by tht written law, but by conſcience and equity, 
according to. the circumſtances vf.the matter. bY 

There were Chancellors in England tefire the coming of 
the Normans into this realm, Fan. Anghrum 127. for it 
1s cited, that Reimbold was Chancellor tu King ' Edward 


[tbe Cenfifſer ; and there are divers other Chancellors cited 


to have been before this /illiom." 1 Rol \Abr. 384. 
As to the antiquity of this office in this kingdom, 'it is 


of no leſs date, as our learned Se/den conceives, than King 


Ethelberts time, who was the firſt Chriſtian King of the 
Jaxors; for in a charter of his to the church of Canter= 
bury, bearing date in the year of Chrift bog, amungſt other 
witneſſes thereto, there is Augemundus Referendarius men= 
tioned ; where Referendarius .(ſaith he) may well ftand 
tor Cancellarius ; and the office of both (as the words ap- 
plied to the court, are uſed in the code, novels, and hiſ- 
tory of the dechning empire) ſignifying an officer who re- 
ceived petitions and ſupplications to the King, and made 
out his writs and mandates as a” cu/os legisz. and though 
(faith he) there were divers Referendarit, as ſometimes 1 3, 
then 8, then more again, and fo divers Chancellors in the 
empire ; yet one eſpecially here exerciſing an office of the 
nature of thoſe many, might well be ſtyled by either of 
hoſe names. Dugd. Orig. Furid. 32. tap. 16. ſet. 2. 

Mich. 14 Fac, B. R. upon evidence at the bar, a 
charter of William the Conqueror was ſhown, under the ſeal 
of the faid King, which was ſubſcribed by ſeveral lords 
as witneſſes, in which I ſaw that it was ſubſcribed per 
Mauricium Regis Cancellarium, aſter the biſhops, and 
fore the abbots. 1 Rol. Ab. fol. 384. 

| The Chancellor ſhall have the preſentation to all benefices 
of the King under 20 marks. Br. Preſentation, pl. 17. 
cites 38 Ed. 3. 3, 4.' 

Of what power anid authority the Chancellor was in 
theſe elder times, or what his office, is not eafily made 
out; the reading, allowing, and perhaps difating royal 
grants, charters, writs, &c. keeping and effeing the King's 
ſeal to them, as the leatned fir Henry Spelman thougat, 
and may alſo | be gathered from Mr. Dugdeale's diſcourſe 
of the Chancery, was the greateſt part of their truſt and 
employment, and thathe had no cauſes pleaded _ him 
until the time E Ed. 3- and thoſe not many till the reign 
of Hen. 4 Nor are there any decrees to be found in 
Chancery before the 20th of Hen. 6. Be his power and 
-Zi-e what it would then, it was leſs than that of the Fu- 
j{iiciar, who was next to the King in place of judicature ; 
by his office he prefided in the Exchequer, the Chancellor 
fitting on his left hand, as Gerveſe of Tiibury tells us, and 
by his ofhce was the firſt man in the kingdom after the 
King ; aud that under his own te/te he could caute the 
Fing's writ to be made out, to deliver what fum he 
would out of the Exchequer. The Chancellor was the 
firſt in order on the left hand of the Juſticiar ;' and as 
he was a great perſon in court, ſo he was in the Exche- 
quer, for no great thing paſſed but with his conſent and 
advice, that is, nothing. could be fealed without his al- 
lowance or privity,, as it there appears. Brady's Preface to 
the Norman Hiſtory, 152 (F.) 153 (4:) 

Conttituting a Chancellor, does not conflitute a court of 
equity, as in the caſe of Chancellor of the Garter, &c. 
T here was a Chancellor of the Court of Augmentations, 
a1d yet neither -of them ever held a court of equity ; 
per Hale Ch. J. 2 Lev. 24. Mich. 23 Car. 2. B. R 

'T'be Chancellor (during the time of the grand ZFufticrary) 
before the breaking the courts into diſtinct juriſdiftions, 
had the cauftody of the ſeal, and therefore iſſued all originals 
returnable before the Fuſticiar. But when the juriſdictions 
were diſtinguiſhed, the originals relating to cavil pleas 
were returnable before the Fuſtices of C. B, But the ori- 
ginals in treſpaſs might be returnable in either court, be- 
cauſe-the plea was criminal as well as civil ; but B. R. 
themſelves made out the proceſs in criminal matters; for in_ 
this they ſhared with: the power.of the Chancery, though 
the Chancery continued to be the)foot and baſis of a Civil 


S:uarford (in his Prereg. c. 20. fol. 65.) ſays the Chan: 
Q , | ; 


juriſdiction ; but the criminal juriſdition. was returned 
| | coram 
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tiram Rege, and not coram Fuſticiariis de Banco. Gilb. 
" Hiſt. View of Exch..9, 8. + | | 

He that bears this magiſtracy is called The Lord High 
Chancellor of England, (which. is the higheſt honour of 
the long robe,) being made fo per traditionem magni figill 
fibi per dominum Regems and by taking his oath, And by 
the ſtatute 5 Eliz. cap. '18. the: Lord Chancellor an 
| Keeper have one and the ſame power; and therefore ſince 
that ſtatute, there cannot be a Lord Chancellor and Lord 
Keeper at one and the ſame time; but before there might, 
and hath been, See ficeper. See Fleta, tb. 2. cap. 
32, 13. and Coke's 4 Inſtit. fol. 78, 79. See Chancery. 

Chancelior in cathedral churches, His office is thus 
deſcribed in the Mona/itcon, 3 tom. pag. 24. in the ſta- 
-tutes of Litchfield, viz. whether he is relident, or not, 
- his duty is L«&tones legendas in eecleſia per ſe wel per ſuum 
vicarium auſcultare, male legentes emendare, ſuhslas conferre, 
 figilla ad cauſas conferre, lieras capituli facere & conſignare, 
libros ſervare, guotieſcunque veluerit predicationes mm ecclefia 
vel extra ecclefiam predicare, & cut velxerit predicationts 
officium afſignare. Ibid. p. 339. Bas 

Chances? of the Duchy» of Lancaſter, This offi- } 
cer is mentioned in ſtat. 3 Ed. 6. c. 1. and ann? 5 ejuſdem, 
£. 26. His office is principally in that court, to Judge and 
determine all controverſies between the King and his 
tenants of the duchy land, and otherwiſe to direCt all | 
the King's affairs belonging to that court. 'T he Chan- 
cellor is the chief Judge of the duchy court, who in dit-. 
ficult points of law is uſually aſſiſted by two Judges of the | 
Common Law, out of one court or other, to decide the 
matter in queſtion. This court is held in Ye/lminfler 
Hall, and was formerly mueh- uſed in ftelation to ſuits, 
' between tenants of duchy lands, and againſt accountants 
-and others for the rents and profits of the ſaid lands. 
Under the Chan:ellor of the Duchy are an attorney of the 


þ 


p 


; 


p 
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"courts, one chief clerk or regiſter, and ſeveral auditors, |- 


| 


Th:3555 * Gb. | WS 
Chancelloz of the Erchequer, Is mentioned in ſtat./|' 


25 H.8. c. 16. His office hath been\thought by many 
to have been created for the qualifying extremities in the 
Exchequer. He fits in the court, and in the Exchequer 
' Chamber ; and, with the reſt of the court, orders things 
' to the King's beſt benefit. He is always in commiſhon 
with the Lord "Treaſurer for letting the lands that came: 
to the crown' by the diſſolution of abbies, -or otherwiſe ; 
and hath, by the ſtatute of 33 H. 8. c. 39. power with, 
others to compound for the forteitures upon penal ſtatutes, 
bonds, and recognizances, entered into to the King ; he 
hath alſo a great authority and juriſdiftion in the manage- 
ment and diſpofal of the royal revenue, and concerning 
the firſt-fruits, as appears by the aCts ſor uniting them to 
the crown. | 

Chancellor of the order of the Garter, Stow's fnnals. 
þ. 70b. Chancellor of the Univerſities, an. 9 H. 5. c. 
8. and an. 2. H. 6. c. 8. Chancellor of the Court of Aug- 
mentations, 27 H. 8. c. 27, — 32 ejuſdem, c, 20. and 33 
ejuſdem, c. 39. Chancellor of Counts, 32 H. 8. c. 28. Chan- 
cellzr of the Dinceſe, 32 H. 8.c. 15, &c. anciently called 
Epiſcopt Ecdicus, | | 

Chance-medlen, Signifties the caſual killing of a man, 
noet altogether without the killer's fault, thought without 
an evil intent, Staunf. Pl. Cor. (ib.,1. cap. 8. calls it 
homicide by miſadventure, Weſl. Symb. par. 2. tit. Indit3- 
ments, ſect. 5. calls it homicide mixt. It is alſo called 
manſicughter by miſadventure, for which the offender ſhall 
have his pardon of courſe, as appears. by the ſtatute of 
© £4. 1. 9. But here is to be conſidered, whether he 
that commits this manſlaughter by chance-medley, was 
doing a lawful thing ; ſor if the act were unlawful, it is 
iclony. As if two were fighting together, and a third 
man comes to part them, and is killed by one of the two | 
without any malice forethought, or evil intent in him that 
killed the man; yet this is murder in him, and not man- 
laughter by chance-medley, or miſadventure ; becauſe 
they two that fought together were doing an unlawful 
act; and if they were met with prepenſed malice, the 
one intending to kill the other; then it is murder in 


| 


them both. vee _ de Virb. Signif. verb, Melletum, | 


ol. 4i; Or elſe the Lord' Keeper of th 


' theſe things were anciently tranſated, became only an 
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where he ſays, this in Scotland is called chaudmelle, $4 
Homtcide, | | : 

Chancery (Cancellaria), Is a court of equity and cn. 
ſcience, moderating the rigour of other courts, that are 
{trictly tied to the letter-'of the 'taw, whereof the Ly 
Chancellor of England, is the-chief judge. Cromp. ur, 

l. 4 e Great Sea] 
4Eliz. cap. 18. The officers belonging to this court, FIN 
the Lord Chancellor, or Keeper of the Great Sea), wh, 
is fole Judge here; the Maſter of the Rolls (ancien;] 
called Gargein des Rolls), who, in the Lord Chancellor; 
abſence, heareth cauſes and gives orders, 4. Inft. f. 97 
I welve Maſters of the Chantery, who are aflſtants, and 
lit by turns on the bench; the dix Clerks, who have each 
of them about twelve clerks under them, in nature of ;:. 
tornies in the court ; two chief examiners, who have hve 
or lix clerks a-piece ; one chief regiſter, who hath uſual] 
four or tive deputies; the clerk ot the crown ; the war- 
den of the Fleet, the uſher, ſerjcant at arms, and Crier 
of the court ; the curfitors and their clerks ; the clerks of 
the petty-bag ; the clerk of the hanaper ; the clerk of 
the taculties, 'the ſealer, the chafe-wax ; the clerk of the 
patents, clerk of preſentations, clerk of diſmiſlions, clerk 
of licences to alienate, clerks of the enrolments, clerks of 
the proteCtions, clerks of the ſubpoenas, clerks of ihe 
athdavits, &c. which ſee deſcribed in their ſeveral places, 
See Coke's 4 Inf. fel. 82, "The juriſdiction of this court 
is of two kinds; ordinary, or legal; and extraordinary, 
or ablolute. 


I. Of the ordinary and limited court, proceeding according 
to law, commonly cailed the Petty Bag. EP, 


2. Of the extraordinary court, proceeding according t 
equity, $50 


Z-. Statutes concerning the court of Chancery, 


1. Of the ordinary and limited court, proceeding according 
to law, . commonly called the Petty Bag. 

To underſtand the nature of this court, we muſt ob- 
ſerve, that in ancient times the Chancellor was likewiſe 
chaplain to the King, and it was his buſineſs, in the time 
of the Tu/ticar, to write diplomata, that is, all charters 
and commiſſions from: the King ; ' therefore when the 
power-of the Fufticiar was broke, he obtained the Offiina 
Brevium & Chartarum Regiarum 7 + from thence all the 
extraordinary juriſdictions, touching granting of charters, 
as likewiſe all inqueſts of office to entitle the crown, were 
returned into this olhce ; and the Exchequer, in which 


ordinary court of revenue, to ſet leaſes to the King's 
farmers, and to pet in the King's debts ; and therefore 
the office in the Exchequer was only an office of inſtruc- 
tion, of what lands. were in the King in particular 
counties ; but to veſt lands in the crown dz n:vs, it was 
neceſlary to have an office under the great-ſeal, and ſo to 
grant-lands from the crown, unleſs it were merely farms 
that were granted for years. 1 New Abr. 587. Sce2 
Co. 16. Pliuwd. 320. 4 Co. 93. | 

From hence, at this day, this court has a juriſdiQtion 
to hold plea upon a ſcire factas, to repeal the King's 
letters patents upon petitions, monflrans de droit, traverles 
of olhces, ſcire facias upon recognizances, executions 
upon ſtatutes, &c. which being regiſtered in this cout, 
the proceſs thereupon ifſued out of the ſame, and were 
returnable there, and entered in the office called the Petty 
Bag; whereas the writs, which were the foundation 0 
the buſineſs of the other courts, were put together ia tit 
hamper, which gave the diſtmCtion to thoſe names, and 
begot diſtinct officers in the court. - 4 [nft. 80. 

If in this court the. parties deſcend to iflue, the Chan- 
cellor cannot try it, but is to deliver the record, witt 
his proper hand, into the King's Bench where judgment 
is to be given ; and the reaſon hereof ſeems to be, that 
the Chancery being «fficina brevirum, if. it could bota 
make writs returnable here, and alſo try iſſues, it would 
incroach too much on 'other juriſdictions ; beſides, there 


| 


was no jury proceſs in theiancient Aula Regis, but upon 
| ; 44 5nd, WAA. Þ d: murrer 
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Jemurrer the Chancellor ſhall give judgment. 4 Inſl. 


— inquiſition was taken, and a forfeiture of the of- 
fice of Warden of the Fleet found, and the defendant 
leaded to iſſue, and alter iſſue joined, ſeveral other per- 
ſons came in by way of mon/{rons de drott, and pleaded, 
a demurrer to them, and the record was carried into 
B. R. by the clerk of the Petty Bag, without any order 
of the court, in order to have the ifſue tried ; and it 
was reſolved, Firſt, that though the clerk had commit- 
ted a fault to the court of Chancery, in carrying the re- 
cord without any order, yet that it was well removed 
for that which is done by the proper officer, is done by 
my Lord Chancellor, and may be ſaid to be done propria 
manu. Secondly, that though there was an ifſue and 
demurrer both, yet the removing the whole record was 
roper and well enough, on the authorities herein cited, 
by which it appears, that judgment is moſt properly to 
be given in B. R. both on the iſſue and the demurrer ; 
otherwiſe there might be two diſtinct judgments, and 
coaſequently diſtinct executions taken out. 1 New 
br. 588. 

g's all perſonal afQtions, by or "againſt any officer or 
miniſter, in reſpe& of their ſervice or attendance, may 
he determined in this court; but in theſe no jury proceſs 
can iſſue, but the record is to be removed, as before. 
4 Inf. 80. 


2. Of the extraordinary court proceeding according” to 
equity. 
NThis court was newly erected after the diviſion of the 
courts, and from a very tmall and inconſiderable begin- 
ning, bath (though 1mpugned even towards its firſt origi- 
nal creation) £10wn up ta that degree, as to ſwallow up 
moſt of the other bultinels of the Common Law, 1 New 
Abr. 588, | | 

That there were ſome footſteps in the ancient Curia Re- 
gis, which was the foundation of this juriſdiction, ap- 
pears from the Engliſh juriſdiction exerciſed in the court 


of Exchequer, where on inf.rmations on the King's be- | 


haif, articles are adminiſtered, to which the party is to 
anilwer upon oath z as likewiſe by impeachmeats in the 
Houſe of Lords, where articles are exhibited in Eng- 
ks for the party to anſwer to. 1 New Abr. 588. Keg. 


25. | 

But notwithſtanding this, the eſtabliſhment of this 
Juriſdition ſeems to be owing to the ſtatute of /Y:/tm. 2. 
cap. 24 by which a power was given, in new and ex- 
traordinary caſes, to invent a new writ: hence it was, 
that Fobn Y/altham, then bifhop of Saliſbury, and Chan- 
cellor, as the Commons mention in their petition, out of 
bis ſubtilty, found out, and began a novelty againſt the 
form of the Common Law, and that was the invention 
of the wiit of /ubpena z which writ ſummoned the party 
to appear under a pain, to anſwer to ſuch things as 
ſhould be objeCted againſt him, and a petition was lodg- 
ed in Chancery, containing the articles to which he was 
0.liged to anſwer, and upon ſuch articles this new in- 
Vented writ iflued. 1x New Abr. 588. 

y this conſtrution, not only a new writ was 
ramed, but a new juriſdiction ereEted, and this was to- 
warts the time of B. 2, occaſioned chietily by the ſtatute 
of Mortmain ; for when that itatute had reſtrained the 
towing riches of the clergy, they found out this inven- 
un to avoid it, by giving away lands to truſtees for 
2? uſes, and the feolfees of ſuch truſt did the duties of 
> tenure in behalf of the truſt ; but if they perverted 
" trult, the ordinary juriſdiction not reaching a thing 
llat was againlt the ſtatute of Aforimain, the Chanceilor 
_ this extraordinary juriſdiction, and examined 
"x ib - 4 teveral facts alledged againſt them. 1 New 

, 0 9. 
Run eſtabliſhment of this court, it was thought 
is vic to give damage to ſuch perſons as were 
i7 Pp mo it by falſe ſuggeſtions, and therefore by the 
<6 3: 09h. 6. reciting, © For as much as people be 
0 "P to come before the King's council, or in the 

cery, by writs grounded upon untrue ſuggeſtions, 

OL, I, N? 40, | 
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it is enafted, that the Chancellor for the timie beirig 
| preſently after that ſuch ſuggeſtions* be duly found 
proved untrue, ſhall have power to ordain and award da- 
mages, according to his diſcretion, to him which is ſo 
troubled unduly.” For the conſtruCtion of this ſtatute, 
ſee 4 In}. 83. | 

The jurifdiftion of this court was not only impugned 
towards its original creation, but even in the reign of 
Queen £lizabeth it was ſtrongly holden. by the Judges of 
the Common Law courts, that the Chancellor could not 
by his decree ſequeſter the party's lands, that is, could 
only agere in perſonam, but not in rem; and agretably 
hereunto it was reſolved 16 #/iz in the caſe of Co/-//on 
and Garaener, that if a man killed a ſequeſtrator in the 
execution of ſuch proceſs, it was no murder. Cr92. £4. 
Og5l. 4 I[nft. Bz4. 1 Rol. Rep. 86, 190. Lit. Rep. 166. 

But theſe were ſuch bloody and deſperate reſolutions, 
and ſo much againft common juſtice and honelitv, which 
requires, that the decrees of this court, which preſerved 
men from deceit, ſhould not be rencered il ufory, that 
they could not long ſtand ; but this proceſs got the betrer 
of thoſe reſolutions, on theſe grounds. Firlt, that 
the extraordinary juriſdiction might punith contempts by 
the loſs of eſtates, as well as impriſon the perſon, becauſe 
that liberty being a greater benefit than property; if 
they had power to commit the perſon, they might take 
from him his eſtate till he had anſwered his contempt. 
Secondly, to ſay that a court ſhould have power to de- 
cree about things, and yet ſhould have no juriſdiftion 7» 
rem, is a perfect ſoleciſm in the conſtitution of the court 
itſelf. 1 New Abr. 589. 

Allo in the reigns of Queen Elizabeth and King James 
the Firſt, there are ſeveral ſtrong opinions, that a court 
of equity couid not examine, or give any redreſs in a 
cauſe after judgment at law, and that ſuits in equity, to 
relieve againſt a judgment at law, are within the ſta- 
tutes, which make it a premunire to appeal to any fo- 
reign court, eſpecially if the end thereof be to contro- 
vert the very point determined at law, or to ſeek relief 
after judgment in a caſe wherein the law may relieve, as 
againſt exceſſiveneſs of damages, &c. 1 New Abr. 589. 

But as theſe opinions tended to render the juſtice of this 
court illutory, whoſe peculiar province is to give reme- 
dies in cates not remediable by the ordinary jurifdiction 
and to relax and mitigate the rigour of the Common Law ; 
they ſeem now to be wholly exploded ; and this ſeems 
highly reaſonable, when it is confidered how uncertain 
and doubtful the law in many caſcs is before is is deter= 
mined ; and conſequently that before ſuch determination 
it would be impollible to relax and mitigate the rigour 
thereof. Hard. 125. 1 Mod. 59. 3 Keb. 221. 1 Lev. 
241. 2 Ch. Ca g7. Abr. Eg. 130. | 

'The ancient rule for the Juriſdiction of the extraordi- 
dary\court of Chancery, was confined to frauds, aCci- 
dents and truſts ; and though at this day, by its power 
1m granting injunctions, it curbs the juri{diction of other 
courts, and thereby has ſwallowed up the greateft part of 
the buſine(s of the Common Law; yet it is ſtill under 
ſome of theſe notions, that it exerciſes. a Jjuriſdition in 
relieving againit tforfeitures and penalties, where a com- 
penſation can be made, in preventing multiplicity of ſuits, 
decreeing a ſpecific execution of agreements, aſhſting de- 
feEtive conveyances, &c, but in no caſe will relieve againſt 
an aCt of parliament, direaly againſt a fundamental rule 
or maxim of the Common Law, and retain a ſuit where 
the party appears to have plain and adequate remedy at 
iaw. 1 New Abr. 590. 

All matters of truſt are peculiarly within the juriſdic- 
tion of the court of Chancery ; but if a truſtee does by 
fraud and combination with the ce/{ur que truſt endeavour 
to evade any penal law, under pretence that a truſt is 
only coynizable in equity, and that equity ſhould not 
afhit a penaity or forteiture, yet Chancery will aid re- 
medial laws, and not ſuffer its own notions to be made 
uſe of to eiude any beneficial law. 1 New Abr. 590. 

Three things, hes Lord Coke, are to be adjudged in a 
court of equity. 1. All covins, frauds and deceits, for 


which there is no remedy by the ordinary courſe of law. 
| LK RD AC» 


2: Accidents, as wheri a ſervant, obligot, or mortgagor | 
is.to pay money on a certain day, and they happen to 


*robbed in going to Pay it. 3: Breaches of truſt and 
confidence. ' 4 Inft. 84. 


3. Statutes concerning the Court of Chancery, 


Stat. 28 E4. 2. c. 5. The Chancellor and the Juſtices 
of the King's Bench ſhall follow the King. 

Stat. 18 Ed. 2. fl. 5. The oaths of the Clerks of the 
Chancery and of the clerks of courſe. 


YE ſhall fuwear that well and lawfully ye ſhall - ſerve 
our Lord the King, and his pple, in the office of Clerk 
of the Chancery, to which ye be attitled: and ye hall 
not aſſent nor procure the King's diſheriſon, nor perpetual 
damage, to your power ; nor ye ſhall do, nor procure to be 
done, any fraud to atiy man's wrong, nor thing that toucheth 
_ the keeping of the ſeal ; and ye ſhall lawfully five counſel in 
the things that touch the King, when ye ſhall be thereto re- 
quired ; and the counſel which you know touch him ye ſhall 
conceal. And if you know the King's diſheriſon, or perpe- 
tual damage or yoo to be done upon the things which touch 
the keeping of the ſeal, ye ſhall put , your lawful power to 
repreſs and amend it : and if ye cannot do it, then ye ſhall 
certify the Chancellor or other, . which may do the ſame to be 
amended to your intent. And for the clerks of courſe ſhall 
be added: And ye ſhall not bring, nor to your knowledge 
ſuffer to be brought, any writs which ye make out of the court 
not ſealed, thereof to do execution : nor ſhall record any 
attorney by writs, nor without writs, without ſpecial 1i- 
cence, if he have not lawfully examined the party and the 
attorney in proper perſon, or at the leaſt him that ſhall make 
attorney in proper perſon z nor ye ſhall deliver any writ 
which ſhall be of commandment to the examiners, nor to the 
feal, before that the ſame writ be ſent to you by the com- 
mander, whith thereof hath power, _ it be to the Chan- 
cellor, or to one of the Maſters, which, commandeth you to 
make the writs. And all the writs that ye ſhall make, ye 
ſhall deliver to the examiners by your own hand, or by one' 


companion which is ſworn to the King, if ye yourſelf be out | 


of the court becauſe of ſickneſs, or other cauſe neceſſary, ſo 
that ye cannot do it. And no writ written of anather man's 
hand ſhall be delivered to the examiners, under your name, as 
your's, nor no name ſhall be put under your writs, but your 
own, as God you help, &c. | 


Stat. 31 Ed. 3. /t. 1. c. 12, The Chancellor and Trea- 
ſurer may correct errors in the Excheqeur. See Erroz. 

Stat. 36 Ed. 3. cap. 9. If any man think himſelf 
grieved contrary to any of the articles therein above 
written, or others contained in divers ſtatutes, and cometh 
into the Chancery, or any for him, and thereof makes 
his plaint, he ſhall have remedy there by force of the ſaid 
ſtatutes, without purſuing elſewhere. 

Stat. 15 Ric. 2. c. 12. None of the King's ſubjeRs 
ſhall be conſtrained to appear before the council of any 
lord, to anſwer for his freehold, nor any other thing 

| real or perſonal which belongeth to the Jaw of the land ; 
and if any find himſelf grieved contrary to this ordi- 
nance, he ſhall ſue to the Chancellor who ſhall give re- 
medy. | 

1. 17 Ric. 2. cap, 6. When people are made to 
come into the Chancery by writs founded on untrue ſug- 
geſtions, the Chancellor ſhall have power to award da- 
mages to him who is ſo unduly troubled. 

Stat. 4 Hen. 4.c. 9. Commiſſhoners diſtrained to re- 
turn commiſſions that never came to their hands, to be 
redrefled in Chancery. See Commuiſioners. 

Stat. 15 HH. 6. cap. 4 No writ of ſubpena ſhall be 
granted, until ſurety be found to ſatisfy the party grieved 
his damages, if the matter cannot be made good which is 
contained in the bill. 

Stat. 14 & 15 Hen 8. cap. 8. ſe. 2. All which ſhall 
be in the office of Six Clerks of Chancery, may marry, 
and hold their office, 

Sea. 3. Provided, that the Maſter of the 'Rolls be not 
prejudiced in the diſpoſition 'of therfaid officers, the for- 
feiture by marriage only excepted ; and that the ſaid 
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officers give ſuch attendance to the Maſter of the Rojjz 4 
hath been accuſtomed. 
Stat. 5 Eliz. cap. 18. ſe. 2. The Keeper of the Grey 
Seal may have, uſe, and execute, as of right belonging to 
his office, the ſame place, authority, pre-eminence, ;,. 
riſdiftion, execution of laws, and all other cuſtoms Lp 
advantages, as the Lord Chancellor. 
Stat. 16 Car, 1. c. 10, Chancellor difabled from hezr. 
ing or determining any matter in the Star-chamber, 
Stat. 13 Car, 2. flat. 1. Ohe office ſhall be kept nex 
the Rolls, in which the Maſters; or one of them, {haj 
conſtantly attend for the adminiſtering of oaths, caption of 
deeds and recognizances, and diſpatch of all matters in. 
cident to their office (references upon accounts, and ſuf. 
ficient anſwers; only excepted) from ſeven o'clock in the 
morning until twelve at noon, and from two in the zf. 
ternoon until fix at night: and the ſaid Maſters may take 
the fees following, v1z. | 
For every oath taken in the ſaid office, 12 4; 
For every, bill of cofts taxed for the plaintiff's not put- 
ting in his bill, or not proceeding to reply, or for the de. 
fendant's not appearing, 2s. 6d. ' | 
For the acknowlegement of every deed to be inrolled, 
25. | 
For the caption of every recoghizance, 2 s, 
For every exemplification examined by two Maſters 
to each of the Maſters who ſhall examine, for every ſkin, 
25. 
For every report or certificate in purſuance of any or. 
der upon hearing, 20 5. 
For every other certificate or report of any order made 
upon petition or motion, IO s. 

And if any Maſter receive any reward otherwiſe, ſuch 
Maſter, after conviction, ſhall be diſabled from the exe. 
cution of his office, and forfeit to the party prieved fo 
much as he ſhall take contrary to this a, and 1001. 
one molety to the King, and the other to the 
grieved. And tables of the faid fees ſhall be ſet up in 
the office, and in the chapel of the Rolls. Ne 

Stat. 1 JY,, & MM. flat. 1. cap. 21. ſe. 2, Commil- 
ſfioners for executing the office of Lord Chancellor, or 
Lord Keeper of the Great Seal, may uſe and exerciſe, as 
of right belonging to Lords Commiſſioners of the Great 
Seal, the ſame offices, authority, juriſdiQion, and exe- 
cution of laws, and all other A wer privileges, and 
advantages, which the Lord Chancellor or Lord Keeper 
ought ; and ſhall have place next after the Peers of the 
realm, and Speaker of the Houſe of Commons, unleſs 
any of them be a Peer, and then to take place according 
to his peerage. 

$82. 3. Any one commiſſioner may hear motions, and 
give orders touching interlocutory proceedings in any 
cauſe, ſo as he ſhall not in the abſence of the others 
make any decrees, or put the great ſea! to any thing 
whereunto the whole broad ſeal ought to be affixed, un- 
leſs there be two commiſſoners preſent. 

Stat. 4" Ann. cap. 16. ſet. 22. No ſubpena or procel 
for appearance ball ifſue out of any court of equity til 
the bill is filed (except in caſes of bills for injunCtions) 
and a certificate thereof brought to the ſubpens office, 
under the hand of the Six Clerks, or other officer who 
uſually file bills, for which certificate he ſhall receive 39 
fee. | : 

Se. 23. Upon the plaintiff's diſmiſſing his own bill, 
or the defendant's diſmiſſing the ſame for want of proſe- 
cution, the plaintiff ſhall pay coſts to be taxed. 
no copy or tenor of any bill thall go with the dedimus fot 
taking the anſwer, but in lieu thereof, the clerks of coun 
ſhall take the whole term-fee of 35. 44. and the whole 
fees of all ſmall writs made by them | 

Stat. 12 Geo. I. cap. 32. Whereas the Lords or 
miſſioners did, on the 26th of May, 1725, make an a 
for the Maſters to deliver into the Bank the mone} x 
| effects under their care ; and the Lord Chancellor did, 
an order dated the 4th of November following, diref he 
ſaid order of the 26th of May to be obſerved, with 
additions in the ſaid order of the 4th o 
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follows* , 


f November col 
tained, which among other thjngs contains as 


Joo! 


Frvis quarts die Novembris, 1725: 
Drde curige. | | 

WHEREAS the Right Hon: the late Lords Com- 
miſſioners, &c- did, on the 26th day of May laſt, order 
and dire, among other things: j 

« That when any money or tallies, orders or bonds, 
at or after the hearing of _ cauſe, ſhall be taken under 
the care of this court, the Maſter ſhall direCt the payment 
of ſuch money, &c. into the Bank ; and the monies fo 

aid, and the orders, tallies, and bonds ſo delivered, ſhall 
1 entered in the Maſter's accounts kept with the Bank ; 
but the Maſters ſhall have tho power to ifſue any money 
entered in their ſaid. accounts, or to direct the ſecurities to 
be delivered ovt. | 

« And when any money ſhall be paid, &c. into the 
Bank, purſuant to the direCtions aforeſaid, the party paying 
ſuch money, &c: ſhall take a certificate from one of the 
caſhiers of the Bank, of their being placed to the proper 
Maſter's account z and ſhall carry the ſaid certificate to 
ſuck Maſter, who ſhall thereupon make his report of the 

yment of ſuch money, &c. into the Bank, and file the 
bp at the Report-office, and the clerk of the ſaid office 
ſhall enter the ſame in the Maſter's book cauſewiſe. 

« And wheft any money ſhall be direQed to be laid. 
out on government ſecurities, the ſpecies of the ſecurities 
ſhall be mentioned in the order : and in caſe any of them 
ſhall conſiſt of Eaff India bonds, South Sea bonds, or Ex- 
chequer tallies and orders, the ſame ſhall be delivered in 
at the Bank ; and if any ſuch ſecurities ſhall confiſt of 
ſtock iti any of the companies, ſuch ſtock is to be tranſ- 
ferred to ſuch Maſter, who ſball make a declaration of 
truſt in the companies books, and ſhall take a certificate 
thereof ſrom the proper officer, and enter the ſame in his 
book at the Bank, that the Bank may receive the divi- 
dends thereupon, - 411d ſhall alſo make a report of all ſuch 
ſ-curities; which certificate and report ſhall be filed at 
the Report-office ; and the clerk of the Report-office is to 
enter the date, ſums, and the number of the bonds, tal- 
lies, and orders, and quantities of ſtock in ſuch report 
mentioned, in the'proper Maſter's books kept there. 

« Ard when any ſecurities depoſited at the Bank ſhall 
be directed to be delivered out, the Regiſter ſhall certify to 
the Maſter what ſecurity is to be delivered out, and the 
name of the: cauſe ; which certificate the clerk in court 
or ſolicitor ſhall deliver to the Maſter, who ſhall counter- 
ſign the ſame ; and ſuch certificate ſhall be a proper au- 
thority for the Bank to deliver over fuch ſecurity, and 
enter the delivery of ſuch ſecurities in the Maſter's accounts 
cauſewiſe ; and it is the duty of the Maſter to ſuperviſe 
ſuch entry, and to certify the ſame into the Report-office 
to be filed. : 

« Bonds, tallies, and orders ſball be taken in and de- 
livered out on HYedneſdays and Fridays, between ten in 
the forenoon and one in the afternoon, and the Maſter 
ſhall receive from the ſuitor the uſual fees for the report 
and filing the ſame, and ſhall anſwer for fling to the 
Report-office. | | 

** And when any ſtock ſhall be ordered to be transferred 
by any of the Maſters to the. ſuitors, the Regiſter ſhall 
certify to the Maſter what ſtock he is to transler, and to 
whom; which certificate the clerk in court, &c. ſhall 
carry to the Maſter, who ſhall within one week, or at 
the next opening of the books, attend in perſon, and 
deliver ſuch certificate to the officer of ſuch company, 
and transfer ſuch ſtock, or give ſufficient authority ſo 
to do. 

« And ſuch certificate ſhall be an authority to the 
companies, to permit the Maſter, &c. to transfer ſuch 
ſtocks, of which transfer the Maſter is to make his report, 
and procure the ſame to be filed in the Report-office ; for 
the making and filing of which the Maſter ſhall receive 
the uſual fees, and anſwer the fee for- filing to the Report - 
office, and the transfer of ſuch ſtock ſhall be certibed by 
the Maſter to the Bank, that ſuch may be diſcharged out 
of the account of the Maſter there. | 


*« And when any money belonging to the ſuitors re- 
ceived by the Bank be direQed to be paid, the clerk in 
court or ſolicitor ſhall carry the order to the Maſter, who 


fl 


| Maſter ſhall by note draw on the Bank for ſuc 


ſhall make a certificate thereof, which certif 
clerk or ſolicitor ſhall file in the Bd martbeath Tac 
| | h money; 
which note ſhall be carried to the Report-office, anff an- 
entry made thereof in the Maſter's book there, and intfhruy 
{ball be written thereon, and ſigned by the Regiſter ; 
which note ſo entered and figned ſhall be ſufficient autho- 
rity to the Bank to pay ſuch money, as likewiſe to write 
oft the ſame from ſuch Maſter's account ; but when any 
money ſhall be dire&ed to be paid to any ſuitor out of 
money to be received by the Bank, for intereſt or main< 
tenance, the Maſter ſhall by note, without any certificate, 
draw on the Bank; and, ſuch note being ſigned by the 
Maſter, and entered in the Report-office, and cbunter- 
ſigned by the Regiſter, ſhall be a proper authority: 
_ © And every Maſter ſhall, on the firſt day of every 
term, give an account to the lecretary of the Lord Chan- 
cellor, of all monies and ſecurities or ſtocks, that they 
have ifſued or transferred in the reſpeQive cauſes finte theic 
laſt account, together with the dates of ſuch orders, and 
the Maſters ſhall compare ſuch account with their books; 
kept at the Report-office and at the Bank. : 

** Ani io perſon ſhall take any fee for doing any thing 
in purſuance of this order, other than the Maſters and the 
clerk of the Report-office ; and the Maſters ſhall only take 
the ſame fee for a certificate, as they have been.intitled to 
for a report ; and the clerk ofche Keport-bffice ſhall only 
take the ſame fee for filing the certificate or report, 
as the clerk of the Report-office has been intitled unto fot 
filing the ſame. . 

* And whereas the faid order is for the benefit of the 
ſuitors; it is ordered by the right hon: the Lord High 
Chancellor, that the ſaid order of the 26th of May laſt; 
wherein it is not here varied, ſhall be firmly obſerved; 
with the additions following. FR | 

« And it is hereby ordered, that the Bank is to receive 
the intereſt and dividends on all ſtocks, bonds, tallies, 
and other ſecurities, whereof any of the Maſters ſhall be 
poſſeſſed in truſt for the ſuitors ; and each Mafter ſhall 
impower one of the caſhiers to the Bank to receive the 
ſame; and ſuch intereſts and dividends ſhall be entered 
in the reſpeQive Maſter's account at the Bank; and at 
the end of every term, but oftener if there be occaſion, 
the Bank ſhall certify cauſewiſe to each Maſter the ſums ſo 
received, to the end each Mafter may make like entries 
in the books kept by themſelves, and likewiſe deliver a 
copy thereof to the clerk of the Report-office, who is to 
cauſe the ſame to be entered cauſewiſe in the Maſter's 
books at the Report-office ; and as to all mortgages, the 
particular truſts ſhall be inſerted in the body of the mort- 
gage deed ; and all intereſt and principal on fuch mortgage 
{hall by the party be paid into the Bank. | 

« And all monies, tallies, or orders, bonds, ſecurities, 
and effects, directed to be brought before, or delivercd in, 
or paid to any Maſter, ſhall not be brought before, or 
paid to ſuch Maſter ; but when any ſecurity, ſum of 
money, or other effects, are ready to be delivered or paid 
in, in obedience to ſuch order, the Maſter ſhall, on ap- 
plication of the party, certify the date of ſuch order, and 
che ſum of money, tallies, orders, bonds, depoſites, ſecu- 
rities, -and other effeQts then to be paid or delivered in, 
and the name of the cauſe, .to the account of which the 
ſame 1s to be placed; and upon the party's delivering ſuch 
certificate, and payment of ſuch money, or delivering of 
ſuch tallies or other effets into the Bank, the ſame ſhall 
be entered in the reſpeCtive Maſter's accounts. 

« When the Maſter is by note to draw on the Bank 
for money, ſuch note ſhall be limited to be paid within 
a month after date; and if it be not paid within ſuch 
time, the.note ſhall be void ; and when ſuch note is car- 
ried to the Report: office, there ſhall alſo be carried with 
it the order whereby ſuch payment was dire@cd to be 
made, and an entry ſhall be made in the Maſter's bock 
at the office, not only of the note, but alſo a-memoran- 
dum that it was drawn by virtue of ſuch order; and there- 
upon an zntratur is to be made, G&c.' 

«« When the Maſters certify to the Report-office any 
entry of the delivering out ſecurities, the clerk of the 


| Report-cſhce ſhall make entries according to ſuch certi- 
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ficate in the reſpeCtive Maſter's books kept in that office, | 


of the delivering out ſuch ſecurities. 

6 The Bank is to receive the intereſt and dividends of 
all ftocks, bonds, tallies, orders, anriyties, and other 
ſecurities, whereof the Uſher ſhall be poticfled in truſt for 
any of the ſuitors, the Uſher authorizing one of the caſhiers 


of the Bank to receive the ſame ; and ſuch entries are to | 


be made thereof, and ſuch rules to be obſerved, as herein 
and in the ſaid recited order are ſet down for the Malters ; 
and as to mortgages, which the Uſher either fingly or 
jointly may have in truſt for the ſuitors, the ſame rules 
ſhall be obſerved by the Uſher, as in the like cates are 
preſcribed to the Maſters. bt 

& All monies, tallies, orders, bonds, ſureties, and other 
effes, direCted to be brought into court, of to be taken 
under the care of the Uſher, ſhall not be brought before 
or paid to the Uſher, but ſhall be paid or delivered into 
the Bank, under the regulations as the Maſters are re- 
quired to do; and the Uſher ſhall on his part, in all 
things relating hereunto, aCt in like manner as the Maſters 
are in ſuch caſes obliged to do. 

&« If any money or effects of the ſuitors ſhall by the 
Uſher he inveſted in any ſecurities, the ſame methods ſhall 
be obſerved by the Uſher and others in relation thereto, as 
ate in like caſes preſcribed to the Maſters. 

«© When any ſtock or annuities in the name of the 
Uſher ſhall be transferred, or any depoſits, intereſts, or 
dividends, or other thing contained-in the ſaid Uſher's 
account, ſhal! be paid or delivered out of the Bank, the 
ſame method ſhall be obſerved, as the Maſters are ap- 
. pointed to do; and in general the ſame rules, which are 


preſcribed to be oblerved by the Maſters, ſhall be in like 


caſes mutatis mutandis obſerved by the Uther. 

«© When any money or effects belonging to the ſuitors, 
paid into the tank on account of the Uſher, ſhall be di- 
rected to be paid out, and the Uſher is to make a certif- 


cate thereof io be filed in the Report-office, the Uſher ſhall | an account of the monies borrowed on this a& ſhall be 


have 25s, for figning ſuch certificate; and for every 
draught that he ſhall make on the Bank, he ſhall receive 
24, in the pound of all money contained in ſuch draught, 
draughts for intereſt or maintenance excepted. 

« And it is farther ordered, that in all orders to be 
hereafter made, relating to the monies or effets of the 
ſuitors, the ſeveral directions of this order ſhall be fol- 
lowed, although the ſame ſhall not be particularly ex- 
prefſed in any tuch future order,” 

Sef?. 1. Ihe ſaid two orders ſhall be obſerved, unleſs 
in ſuch points as ſhall be varied_in this aCt, or be here- 
alter changed by the court of Chancery. | 

Set?. 2. There ſhall be one perſon appointed by the 
court of Chancery to do all ſuch things relating to the 
delivery of the ſuitors money and effects into the Bank, 
and taking them. out, and the keeping the accounts with 
the Bank, as by the ſaid orders are directed to be done 
by the Maſters and Uſher ; which officer ſha!l be called 
the Accountant-general of the court of Chancery, and 
ſhall hold ſuch office during the pleaſure of the court, and 
an account ſhall be kept in his name with the Bank of 
_ England, on behalf of the ſuitors, in ſuch manner as is di- 
rected by the faid: orders with reſpect to the Maiters ; and 
the ſame rules as are preſcribed by the ſaid orders to the 
Maſters, Uſher, and Bank, as to the delivering in and 
taking out the monies and effects of the ſuicors, and 


other matters therein contained, ſhall be obſerved by the | 


ſuitors, the Bank, and the Accountant-general, unleſs 
where the court ſhall otherwiſe determine. 

geft. 3. The Accountant-general ſhall ſtand in the 
place of the Maſters and Uſher; and ſhall receive no other 
fce from the ſuitors, than what is allowed to the Maſters 
by the ſaid order of the 26th of ay. 

Set. 4. All mortgages, tallies, orders, ſtocks, annui- 
ties, and other transferable ſecurities to be taken by di- 
reEtion of the court for the benefit of the ſuitors, ſhall; 
if appointed to be taken in the name of any oflicer of the 
court, be taken in the name of the Accountant-general ; 
and in all ſuch aſſignments the particular truſt ſhall be 
ſpecified ; and ſuch other rules in reſpe& to ſuch tranſ- 
ferable ſecurities fhall be obſerved by the Accountant- 


9 


C H A 

general and others, as by the ſaid orders are appointed tg 
be obſerved by the Maſter, Uſhers, and others, 

$e#. 5. The court of Chancery fhall have Power th 
vary the regulations in the ſaid orders, or herein beforg 
contained, and to make ſuch farther regulations about the 
premiſles as to the court ſhall feem meer. | 

Sect. 6. Aiter the death or removal of any Accountant. 
general, all mortgages, &c. veſted in him in truft for the 
ſuitors, ſhall veſt in the ſucceeding Accountant-generg 
ſubje&t to the ſame truſts, without any afhpnment a 
transfer ; and all monies and effeQts of the ſuitors, for 
which he ſhall have credit in his account with the Bank 
ſhall be carried to the account of the ſucceeding Ae. 
countant-general. _ | 
| . Seet. 7, The Accountant-general ſhall not meddle with 
the aCtual receipt of any of the ſuitors' money or effe&; 
but ſhall only keep the account with the Bank, and oh. 
lerve the rules hereby preſcribed, or hereaſter to be pre. 
ſcribed by the court ; he ſhall not be anſwerable for any 
money or effects he ſhall not aCtually receive; and the 
Bank ſhall be anſwerable for the money and eſfets of the 
{uitors received by them. | 

Stat. 12 Geo. I. cap. 33. ſed?. 145. If the court of Chan- 
cery ſhall judge it neceflary, for the payment of tke de. 
mands of the ſuitors, to borrow money on the duties of 
tund hereby granted, (fee Htamps) it ſhall be lawful for 
the ſaid court to borrow any money thereon, not exceedin 
60,0001. and to make ſuch order or ſecurity on the ſaid 
fund, for re-payment of the money borrowed, with in- 
tereſt not exceeding 5 /. per cent. as the ſaid court ſhall 
dire ; which money ſo borrowed ſhall be paid into the 
| Bank of England, and be made part of the common caſh 
of the court, for the benefit of the ſuitors, and ſhall be 
iflued by the Bank for the like benefit, as the court of 
Chancery ſhall direCt. 

Seft. 16. A book ſhall be kept in the Bank, in which 


” 


entered. And all perſons who ſhall lend money on this 
at ſhall, on producing a receipt under the hand of the 
Caſhier of the Bank, have an order of the Chancery for 
repayment of their principal money with intereſt, to be 
accounted from the time of advancing the principal, and 
to be payable by halt-yearly payments, till the repayment 
of the principal: and ſuch orders ſha!l be regiſtered, as the 


| court ſhall dire: and a'l perſons ſhall be paid *in courſe, 


according as their orders ſhall ſtand regiſtered : and no fee 
ſhall be taken for providing ſuch books, or making ſuch 
entries, or for any ſearch of the ſame, or for the payment 
of any money lent on this act, or the intereſt thereof; 
on penalty of treble damages to the party grieved, with 
coſts; or if the officer himſelf take or demand any ſuch 
fee, he ſhall loſe his place alſo: and if any undue pre- 
ference ſhall be made by any ſuch officer, the party of- 
fending ſhall be liable, by aCtion on the caſe, to pay the 
value of the debt, damages, and coſts, to the party grieved, 
and ſhall be forejudged from his office ; and if ſuch pre- 
ference be unduly made by his deputy or clerk, fuch 
deputy or clerk only thall be liable to ſuch ation, and 
ſhall be incapable of -his place. 

Set. 17. If ſeveral orders for payment be brought the 
ſame day, it ſhall be no undue preference which, of them 
be entered hrſt, ſo he enters them the ſame day. | 

S222. 18. It ſhall not incur any penalty to pay ſubſequent 
orders to perſons that demand their money, and bring 
their orders, before other perſons that did not come, 10 
as there be money reſerved to ſatisfy precedent orders, 
which ſhall be kept for them; the intereſt upon loans 
being to ceaſe from the time the money is kept in Bank 
for them. 

$4. 19. Every perſon, &c. to whom money ſhall be 
due by this aQ, and orders entered for payment thereof, 
©c. by indorſement of their orders may afſign their- 1n- 
tereſt, or any part thereof, to any other 3 which being 
entered in the office for ſuch orders, and an entry thereof 
alſo made in the book of entry of ſuch orders (which 
the officer ſhall upon requeſt without fee make) ſhall 1n- 
title ſuch aſlignees to the benefit thereof ; _and' ſuch af- 
Ggnees may in like manner aflign again toties quotirs ; and 


aſter- 
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afterwards it ſhall not be.in the power of the perſons who 
made ſuch aſſignments ta make void the ſame, - 

5-4. 20. All the money depoſited in the Bank an ac- 
count of- the ſuitors of the court of Chancery, 
\ * order of the courts, and all monies ariſing by the duties 
given by this aft, or horrowed thereon, and paid into 
the. Bank, ſhall he one common and, general, caſh, 'and 
ſhall be promiſeuouſly iſſued, as the court ſhall direR, for 
anſwering the demands of any of the ſuitors. |. | 

Stat, 2 Geo. 2, cap. 39," All orders and decrees made 
by the aſter of the Rolls, except orders and decrees of | 
ſuch nature as, according to the courſe of the court, ought 
only to be made by the Lord Chancellor, Lord Keeper, 
or Lords Commiſſioners, ſhall be deemed valid orders and 
decrees of the court of Chancery ; ſubjeCt nevertheleſs to 
be diſcharged or altered by the Lord Chancellor, &c. fo. 
2s no ſuch orders or decrees be inrolled, till the ſame are 
ſigned by the Lord Chancellor, Ec. us 

Stat. 5 Geo, 2. cap, 25- ſett. 1, If in any ſuit in equity, 
any defendant, againſt whom. proceſs ſhall iſſue, ſhall not 
cauſe his appearance to be- entered, according to the 
rules of the court in caſe ſuch proceſs had been ſerved ; 
and affidavit ſhall be made that ſuch defendant is beyond 
the ſeas, or that upon inquiry at his uſual place of -abode 
he could not be found, fo as to be ſerved, and that there 
is juſt ground to believe that ſuch defendant is gone out 
of the realm, or abſconds, to ayoid being ſerved ; the 
court may make an order, appointing ſuch defendant to 
appear at a day therein to be named ; and a copy of 
ſuch order ſhall within foyrteen days be inſerted in the 
London Gazette, and publiſhed vn ſome Lord's day after 
divine ſervice, in the pariſh church where ſuch defendant 
made his yſual abode within thirty days next before his 
abſenting ;. and a copy of ſuch order Wall be poſted up, 
viz. a copy of ſuch order made in Chancery, Exchequer, 
or Duchy Chamber, ſhall be poſted up at the Royal Ex- 
changez and a_copy of ſuch order made in any of the 
courts of equity of the Counties Palatine, or of the Great 
Seſſions in /ales, ſhall be poſted up in ſome market- 
town within the juriſdiftion of the court neareſt to the 
place where ſuch defendant made his uſual abode, ſuch place 
of abode being alſo within the juriſdiction of the court 
And if the defendant do not appear within ſuch time as 
the court ſhall appoint, then on proof made of ſuch pub- | 
lication of ſuch order as aforeſaid, the 'court may order 
the plaintiff*s bill to be taken pro confeſs, and make ſuch 
decree thereupon as ſhall be juſt: and the court may 
order ſuch plaintiff to be paid his demands out of the 
eſtate ſequeſtered according to the decree, ſuch plaintiff 
giving ſecurity to abide ſuch order touching the reſtitution 
of ſuch eſtate, as the court ſhall make upon the defendant's 
appearance z but in caſe ſuch plaintiff ſhall refuſe to give 
ſecurity, then the court ſhall order the effeCts ſequeſtered to 
remain under the direQtion of the court, unti} the appear- 
ance of the defendant to defend ſuch ſuit. | 

Se, 2. If any defendant, by virtue of habeas corpus, 
or other proceſs of any court of equity, ſhall be brought 
into court z ſuch court may appoint a clerk in court to 
enter an appearance for ſuch defendant, _ | 

SeF. 3. If the perfon, againſt whom a decree ſhall be 
made upon refuſal to enter his appearance, fhall be in 
cuſtody or forthcoming, ſo that he may be ſerved with a 
copy of ſuch decree, then ke ſhall be ſerved with a copy 
thereof before proceſs ſhall be taken out to compel the 


performance thereof. 


$472. 4. If any decree ſhall be made in purſuance of 


this act againſt any perſon out of the realm, or abſcond- 
10g, and ſuch perſon ſhall within ſeven, years return or 
| become ublicly viGble, he ſhall likewiſe be ſerved with 
a copy of ſuch decree within a reaſonable time after his 
return ſhall be known to the plaintiff ; and in cafe an 

defendant, againſt whom fuch decree ſhall be made, nal 
within ſeven years happen to die before his return, or 
ſhall die in cuſtody before his being ferved with' a copy | 
of ſuch decree, then his heir, if fuch defendant hal) 
haye any real eſtate ſequeſtered, or whereof poſſeſſion 
ſhall bave been delivered to the plaintiff, *or the huſband, 
guardian, or committee of ſuch heir; or if the perſonal 


{ 


and by | 
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| of, delivered, then his executor or adminiſtrator may be 
ſerved with. a copy of ' ſuch decree, within areafonable 
time after it ſhall be known to' the plaintiff that the de+ 
ſendant is dead, and who is his or her-heir, executor, op 
adminiſtrator, or where they may be ſerved; + . \ 
See. 5. If any perſon ſo ſerved ſhall not within fix 
months after ſuch ſexvice appear, and petition. to have 
| the cauſe reheard,. ſuch decree ſhall ſtand abſolutely Eons 
firmed againſt the perſon ſo ſerved, and all perſons claim- 
ing under him by any aQt- ſubſequent to the' commense- 
ment of ſuch ſuit. 58 40; 191195 357 we ak 
' Sefz.b. It any perſon ſerved with: a copy of ſuch de- 
creeſhall within fix months after ſuch fervice, or if any 
perſon not being ſo ſerved ſhall within. ſeven, years next 
after the making fuch decree, appear in court, and peti-- 
tion to be heard with 'reſpe& to the matter of ſuch de- 
cree, and pay down, or giye' ſecurity for,, ſuch-coſts as 
the court ſhall think reaſonable ; the perſon ſ0 petition » 
ing, or any perſon claiming under him: by any a&t done 
before the commencement of the ſuit, may be admitted 
to anſwer the bill, and iſſue may be joined, and witneſſes 
examined, and ſuch other proceedings had: thereon, as 
might have been in caſe the party had. originally ap- 
peared. .. - Tr i > 
Seat. 7. If any perſon againſt whom ſuch decree ſhall 
be made, his heirs, executors, or adminiſtrators, ſhall. 
not, within ſeven years after the making ſuch decree, ap- 
pear and petition to have the cauſe reheard, and pay or 
give ſecurity for ſuch coſts as the court ſhall think reaſon- 
able, ſuch decree ſhall ſtand abſolutely confirmed againſt 
the perſons againſt whom ſuch decree ſhall be made, and 
all claiming under them by any aQ done ſubſequent. to the 
commencement of ſuch ſuzt.' | TY 
Set: 8, This aft ſhall not make good any proceeding 
againſt any perſon beyond the ſea, unleſs it ſhall -appear 
to the court by affidavit before the making ſuch decree, 
that ſuch perſon had been in England within two. years 
next before the /ubpwna iſſued. | | We 
$f. 9. This att ſhall not make good any proceeding 
againſt any perſon in any court of equity having a li- 
mited juriſdiQtion, unleſs it ſhall appear to ſuch court by 
affidavit before the making'ſuch decree, that' ſuch perſon 
\ had reſided within the juriſdiftion of ſuch. court within 
one year next before the ſubpena. Hoh 136 
| Stat. 75 Geo, 2. cap. 8.” ſet 2, Where perſons are 
-obliged to anſwer on oath for diſcovering unlawful con- 
tracts, &c. | See this ſtatute under title Bzokers, _ 
Stat. 12 Geo, 2. cap. 24. ſet. 1. To provide a juſk 
ſupport for the Accountant-general of the court of Chan- 
cery ; be it enaQted, that out of the caſh in the Bank gf 
England, belanging to the ſuitors of the court of Chan# 
cery, a ſum not exceeding 35,000 /, ſhall, by- order of 
the court, be placed out on ſuch government or. parlia- 
ment ſecurities as by ſuch order ſhall be.direted z to the 
intent that the intereſt thereof may be applied: for the pur- 
poſes herein after mentioned; and the ſaid [court may 
from time to time change the ſecuritics op. which the faid 
monies ſhall be placed, if; _ _ 
$e#. 2.- And the intereſt arifing from the ſaid ſecuri- 
ties ſhall be received by the Governor and Company of 
the Bank of England, and placed to the credit of an ac- 
count to be raiſed in the books kept there for the ſuitors 
of the ſaid court, of intereſt ariſing from money placed 
out” in purſuance of this at; 'and- out of ſuch intereſt 
there ſhall be paid, by quarterly payments, the annual ſupa 
of 10207. which payment ſhall be made by the Bank, by 
 ofder - of the court, videlicet, to'the Accountant-general 
650. to his firſt cleck 2507. to his ſecond clerk 120/. 
which falaries ſhall commence. from the ' 29th of Septem- 
ber, 1739, and ſhall be in lieu, of all fees, and the reſidue 
of the intereſt arifing from the faid ſecurities ſhall ,be ac- 
"counted for, as part of the common. and general caſh; gf 
the ſuitors of the ſaid court. oo 4 + gs | 
Se#, 3- Aﬀter the faid 29th of September, no! fees ſhall 
' be taken in the faid office for any thing direQed: to be 
done therein by 1@ Geo. 1. cap. 32+ and-.if. any. perſon 
belonging to the ſaid office preſume- to, take any fee, he 
| ſhall be logked upon as guilty of extortion, and be liable 


Fltate of ſuch defendant be ſequeſtered, or poſſcſhon there- 
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to be proſecuted for the fame by. indiQtment or informa- 
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tiori, 6f upon complaint to the court of Chancery ſhall be 
niſhed as for a contempt. k RE": 
1 $427; 4 If hereafter thee whole or ary part of the ſaid 
fum of 35,0001. be-wanted to anſwer the demands of 
the ſuitors of the ſaid. court, then the court may direct 
the ſame, or any part thereof, to. be called in, or the ſe- 
eurities on which the ſane ſhall be placed to be diſpoſed 
of. | | , 
-- Stat. 23. Geo. 2. <. 25. . t- Whereas by 12 Geo. 1. 
cap. 33. for relief of the ſuitors of the court of Chan- 
cery, and/to make good the deficiencies of the offices of 
the Maſters, certain ſtamp duties were granted for {ix- 
teen years, .and by 9 Gee. 2. cap. 32+. the ſaid duties 
were continued for four, years from! Aug. 2, 1742, and 
it was thereby enacted, that when the deficiency of the 
ſuitors money,, and all money borrowed on the credit of 
the faid a&ts, ſhould be ſatisfied, then the ſurplus money 
raiſed out of the ſaid duties ſhould be reſerved for the 
benefit of the public ; and whereas the ſaid deficiency, 
and all the money direed to be paid by the faid acts, out 
of the fund thereby appropriated, have been ſatisfied, and 
there remains in the Bank of Anglans, as a ſurplus of the 
faid fund unapplied, the ſum of 13,698 /. 15. 11d. And 
whereas the revenue of the office of the Hanaper hath not 
for ſeveral years paſt been ſufficient to pay the diſburſe- 
ments iſſuing out of the fame: and there remained in 
arrear at Michaelmas, 1749, the ſum* of 10,5901. 125. 
231 4. due from the ſaid office; be it enacted, that 
out of the ſaid ſum of 13,698 /. 15. 11 4 now remain- 
ing in the Bank of England, as the ſurplus unapplied, of 
the fund given by the 12 Gee. 1. c. 33. and the g Geo. 2. 
c. 32. reſerved for the diſpoſition of parliament, there ſhall 
be paid ſuch ſums not exceeding in the whole 10,590 /. 
325. 114. to the creditors upon the office of the Hana- 
per, when and as the court of Chancery ſhall order, in 
fatisfaftion-of the ſaid debt and arrears. And as often as 
the Accountant-general of the ſaid court ſhall, in pur- 
Fuance of any order of the court, give a draught upon the 
-Bank for any of the ſaid debts, certificates thereof from 
the faid Accountant- general (which he is to make with- 
ont fee) ſhall be tranſmitted to the clerk of the Hanaper, 
_ together- with the proper vouchers of the payments of 
the faid debts, ſpecifying to whom ſuch payments have 
been made, and to what time. they extend to the end 
"the-ſame may be brought into the account of the clerk 
of the Hanaper, to be by. him paſſed befare one of the 
auditors of the: ſaid. revenue: and, all ſuch certificates 
ſhall-be filed in the office of the Hanaper, and the vouch- 
ers tranſmitted therewith are to be delivered over to the 
faid auditor. Patt act] | 
+ - $e2, The dufics granted by the 12 Geo. 1. cop. 33. 
for fourteen years, and continued by the 9 Gez, 2. c. 32, 
for the farther term of four years, and which expired in 
"Auguft, 1746, ſhall be. revived, and. ſhall be payable upon 
the ſeveral writs-and law proceedings in the ſaid former 
-afts-mentioned, from the 24th of Zune, 1750, for ever ; 
| and all the penalties and proviſions in the faid former 
-aAts, - concerning the levying and managing the ſame, 
ſhall be revived. ROT oY 
Se. 3. All the officers concerned in the leyying and 
- managing the duties ariſing by virtue of this aCt, ſhall 
keep: diſtinEt accounts thereof,. and pay the ſame into the 
receipt of the Exchequer at J/e/tminfler weekly, ou; every 
* Wedneſday, wnleſs it be an holy day, and in that caſe on 
the next day after, not being any holy day, women 
-- Se. 4. There thall be.kept in the ſaid Exchequer 
books; wherein a diſtinCt account of all. the money paid 


im weekly in purſuance ofthis aCt ſhall be entered. And| 


-out of - the- money ariſing by the duties granted - by this 
a&, there ſhall be paid unto-the clerk. of the Hanaper 
- office, or his deputy, a yearly ſum not exceeding go00 /: 
by equal half-yearly payments, -on the 25th -of March 
and 29th of. September -in every year (for the iſſuing of 
which no fee ſhall be taken), .and the receipt of the clerk 
- of the Hanapee, - or his deputy, ſhall be a ſufficient dil- 
Charge for the ſame. { 4--bb #1 ate] 
' Sef. 5, "The refidue of the ſaid 13,6987. rs. 11d: 
furplus caſh in the Bank of England, after fatisfaCtion of 
the ſaid debt due from -the clerk of the Hanaper in 
48 i Ha | 
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Chancery at Michaelmas, 1749, ſhalt be 
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as the whole. money iſſued; to the clerk of the 
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laced out ai 33: 
tereſt on overnment ſecurities, under ron eas 
the court of Chancery, in the name and with the Privi 
of the Arcountant-general, and placed to the account 
the clerk of the Hanaper in Chancery ; antl the inter 
ariſing therefrom ſhall be paid to the clerk of the þ 
naper, or his deputy, to be applied in aid of the (aig "ey 
e good the ſaid annuz] ſum of 4 L 
granted to his Mijeſty out of the ſaid duties, and rg 
ceipt of the clerk of the Hahaper, or his deputy, all be 
a ſufficient diſcharge for the ſame. wy 
| $ef7, 6, 'The ſaid yearly ſum of 30007. and the yearly 
intcreſt arifing from the ſurplus caſh in the Bank as aſ6re 
ſaid, ſhall be iſſued and accounted for as part of the £1 
venue of the Hanaper office, for the ſame purpoſes and 
in the ſame manner as the revenue from the ſaid office 
hath from time to time been ifſued and accounted for + 
and alſo for the payment of the yearly ſum of 12901, to 
the Maſter of the Rolls, by equal half-yearly payments 
on the 25th of March and the 29th of Seprember in every 
year. . 
Sec?, 7. In caſe the yearly revenue of the aid office 
of clerk of the Hanaper, augmented by this a&, be xt 
any time more than fufficient to. pay the ſaid yearly ſam 
of 12007, to the Maſter of the Rolls, and alſo the . 
veral fees, falaries, and allowances 'payable out of the 
t+me, then the clerk of the Hanaper ſhall be accountable 
for. ſuch ſurplus; and upon a certificate thereof from 
one of the auditors of the impreſt (which ſuch auditor is 
to make and tranſmit to the commiſſioners of the Trea. 
ſury), ſuch overplus {hall be carried on to the account of 
the ſubſequent year of the clerk of the Hanaper, who 
ſhall ſtand charged therewith: and only ſo much of 
the ſaid yearly ſum of 3000/7. ſhall be paid to the faid 
clerk of the Hanaper towards the next ſubſequent year, as 
with ſuch overplus aſcertained by ſuch certificate will 
anſwer the faid yearly ſum of 1200/. to the Maſter of 
ha Rolls, and the ſeveral fees, &c. payable out of the 
ame. Bop Hin | 
$-2. 8. Tn caſe the yearly revenve of the faid office 
clerk of the Hanaper, augmented by this aQt, at any time 
prove deficient to pay the faid yearly ſum of 1200, to 
the Maſter of the Rolls, and the ſeyeral fees, &c. payable 
out of the ſame, then it ſhall be lawful for the commil- 
fioners of the Trnliey, out of any money in the Ex- 
chequer, ariſen from the ſaid revived duties grande 
this a&t, not otherwiſe applied by parliament, to dire 
ſuch ſum, not exceeding what has been ſaved in former 
years, by leſs. having been paid to the clerk of the Ha- 
naper than the annual ſum of 3co0/7. as aforeſaid, to be 
iflued to the clerk of the Hanaper, as fhall be neceflary 
for the ſupplying ſuch deficiency, to be aſcertained by a 
certificate from one of the auditors of the impreſt, di- 
refed to the commiſſioners of the 'Treaſury in manner 
aforeſaid z and the receipts of ſuch clerk of the Hanaper, 
or his deputy, ſhall be a ſufficient diſcharge for all ſums 
ſo iflved..; |: IS ir 
Se. g. In caſe the faid reyived duties, and the intereſt 
of the: ſaid ſurplus caſh in the Bank, ſhall in any one year 
produce lefs, and in another more than 3000. it ſhall 
be Jawſul for the commiſſioners of the Treaſury to order 
ſuch deficiencies to be made good out of ſuch ſurpluſles, fo 
| Hanaper 
out.of the ſaid monies ariſing from the ſaid revived du 
ties, and the intereſt of the ſaid ſurplus caſh in the Bank, 
do _ one year with another exceed the yearly ſum 
BSE. i, 
? Se. 10. All the reſidue and ſurplus of the mone) 
ariſing by the duties and ather provifons of this aCt, not 
applied in the payment of the ſeveral yearly and other 
ſums hereby direQed, ſhall be reſerved for the benefit of 
the public, and ſhall not be applied to any other uſe than 
ſuch as ſhall be hereafter direGted by parliament. _ 
| Stat, 3, Geo. 3; cap. 1. ſe. 6. His Majeſty fhall be 1- 
powered from time to time to grant a ſam not exceedih 
0001. per annum, to the Lord Chancellor, L9 
Keeper, or commiſhoners for the cuſtody of the Great 
Seal of Great. Britain, in the uſual and accuſtomed m1" 
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weceiver Of the reventes of the general letter-office, or 
or © 
eg” of the ſaid revenues, according to the tenor of 
hoc grant / and ſuch payment hall be conſidered as 
>f, and ſhall be deduCted from the annual rent or 
Þy this a&t granted to bls Majeſty, for the ſupport of his 
1 eoyernment. | po 
is of Gee. 3. cap. 32 ſet. 1. Whereas by 12 Ged. 2. 
24- a proviſion is made for the ſupport and mainte- 
nance of the office of Accoumtant-general of the court of 
Chancery, by direfting cettain payments to be made, in 
the manner therein mentioned, to the ſaid Accountant- 
eral and bis two clerks for their ſalaries, in lieu of, 
»1d in recompence for, all fees whatſoever that would be 
due and payable to the faid office by the ſuitors: and 
whereas ſince the paſſing the ſaid aft, the money and ef- 
{es belonging to the ſuitors of the ſaid court, unider the 
care and "eftion of the faid Acconntant-general, are 
reatly increaſed, by reaſon whereof the neceſſary buſi- 
neſs of the ſaid office is grown ſo extenſive and laborious, 
and the proviſion made by the faid aCt is become inſufh- 
cient to anſwer the charges attending the execution of the 
Gaid office : wherefore, in order to provide for the farther 
ſupport of the faid office, be it enaCted, that out of the 
Gſh that now lies, or ſhall hereafter lie dead and unem- 
ployed in the Bank of England, belonging to the ſuitors 
of the ſaid court of Chancery, a ſum not exceeding 50001, 
ſhall and may, by virtue of any order or orders of the 
faid court to be made for that purpoſe, from time to 
time be placed out in one entire ſum, or in parcels, on 
ſuch government or parliament ſecurities, as in and by 
ſach order or orders ſhall be direQed, to the intent that 
the intereſt and annual profits ariſing from the money 
ſo to.be placed out as aforeſaid, may be applied for the 
purpoſes herein-after mentioned ; and that the ſaid court 
of Chancery may, fram time to time, change the' ſecurity 
or ſecurities on which the ſaid monies ſhall be fo placed 
out, as the ſaid court ſhall think expedient. 
$:3. 2. And the intereſt and annual profits ariſing and 
to be produced from the ſaid ſecurities ſhall, from time to 
time, be received by. the Governor and Company of the 
Bank of England, and. placed to the credit of the' ſame 
account as was raiſed 'in the books kept there for the 
ſuicors of the ſaid court, by virtue of the ſaid aft herein 
* before mentioned, of intereſt ariing from money placed 
out in purſuance of the faid aQ; and that out of ſuch 
intereſt. money and annual profits there ſhall be paid, by 
rg | EE Ras Baan and Company of the 
k ” g Encland, by virtue of an order or orders of the 
court of rape to be made for that purpoſe, the an-- 
nual ſum of- 120 7. to the ſaid Accountant-general's third 
clerk ;+ which ſaid ſalary ſhall commence from the Bth'day 
of April, in the year of our Lord 1764, and ſhall, toge- 
ther. with the ſalaries appointed by the ſaid aQt herein 
before mentioned, be in lieu of, and in recompence and 
ſatisfaQtion for, all fees whatſoever, ' which from that time 
thall or would be due or payablg to the faid office by 
the ſuitors ; and that the reGdue of the intereſt and an- 
nual profits,* ariſing and to be. produced from the faid 
ſecurities, ſhall be accounted for and taken as part of 
the common and general caſh of and belonging to the 
ſuitors of the (aid court of; Chancery, and ſhall be ifſued 
and; applied purſuant and. according to the direCtions 
of an a& of -parliament paſſed in the 12th year of the 
feign of his late Majeſty King George the Firlt, . inti- 
tuled, 4n a& for the be of the ſuitors of the High Court 
of Chancery. 7Oy 


Se. 3- Provided, that if_at any time hereafter, the 


whole, or any part of the ſaid ſum 'of 50007. ſhall be 
wanted to anſwer any.of the demands of the ſuitors of th 
kid court of Chancery, then, and in ſuch caſe, the fai 
court may and ſhall dire the ſame, or any part thereof, 
to be called-in, or the ſecurities on -which the ſame ſhall 
be placed. to. be diſpoſed of, in order that'the ſuitors of 
the faid cout. may at all. times be. paid their reſpeive 
- demands, out of.the com 
Jo ſuch ſuitors, * 
Part of the ſuitors caſh to be  Plaged oO 
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placed out at ia - 
tereſt, for defraying the charges vf the # moor. EA 
ral's office, 9 Geoo 46 198 2 inn ne amps 
Chandler. See Candles. [ry ip ofoag act 
Changer; Is an officer belonging to the King's mint. 
mentioned in the ſtatute of '2 H. 6. c 12. where it' is 
alſo writiten after the old way, chattgour, whole buſineſs 
was chiefly to exchange coin for bullion, brovght"in dy 
merchants or others, © | C0570 Bing vinurs 
Chantry, (Cantaria), des ſacra; ide inflituta & 
dotata prediis, ut miſſa ibidem cantaretur pro anima' funt- 
dateris & propinquorum /tjus, Theſe were' uſually little 
chapels; or particular altars, in ſome cathedral or paro+ 
chial church, and endowed with lands or other-revenues, 
for the maintenance of one or more prieſts, to officiate as 


aboveſaid. It'is mentioned in 37 H. 8. cr. 4. 1 Ed. 6, 
rap. 14. and 15 Car."'2. cap. g- Of theſe chauntries there 
were ſorty-ſeven belonging 'to St. Paul's church in Londenz 


for which ſee Mr. Dugdale's hiſtory of that church. Sciatis 
—gqued ego Reginaldus Suard dedi=-Willielmo Crumpe 
capellano cantariz beate Marize de Yarpol unam parcellam 
poſture, fc. Dat. apud Leominſtre dis Martis" frox: 
poſt fefium Santti Hillarii, anno 4 INE? INT. 


H.6. 
Chantry-rents. See Chauntrp-rents, 
Chapel, (Capella, Fr. Chapelle) Is of two ſorts, either 

adjoining to a church, as a parcel of the fame, which 

men of quality build, ut -#bidem familtaria ſepilchra /ibi 
conſtituant ; or elſe ſeparate from the mother-church, 
where the pariſh is wide, and commonly called a hope! 
of eaſe, becauſe it is built for the eaſe of one or more 
pariſhioners that dwell too far from the church, and feryca 
by ſome inferior curate, provided at the' charge of thi 

reCtor, - or*them that have. benefit by it, as' the com- 
poſition or cuſtom is. Whence the word is derived, the 
canonits differ in opinion, neither will we trouble our= 
ſelves about it, ſince it makes not much to our purpoſe, 

There is a free chapel, which ſeemeth to be ſuch as Kath 

maintenance perpetual, towards the upholding thereof, 

and wages. of the curate, by ſome lands charitably be- 
ſtowed on it, . without the charge of the reftor or patiſh, 

37 Fl. 8, c. 4. ann. 1 Ed. 6. cap. 14. See Dr. Burn's 

ctleſiaflical Law, vol. 1. tit. Chapel, ets 
'Chapellai, or Chaplain, Capellanus, Ts he, that per- 
formeth divine ſervice in a chapel; and therefore in the 

Common Law it is uſed moſt ordinarily for him that is 

depending upon the King, or other. man of worth, for 

the ron | bim and his family, to pray and preach 

in his private- houſe, ' where commonly they have, a chapel 

for that purpoſe. Cowell. BTID * +519 RT TOUT 
What number of perſons may be privileged by peers, 

&c.. 21 Hem..8. c. 13. The Judges, the” Attorney and 

Solicitor-general may each privilege one chaplain for non- 

reſidence, 25'Hen. 8. c. 16, Chancellor of the Duchy, 

and other great officers, may each privilege one chaplain, 

33 Hen. 8. c. 28. ” 9+ ed hana ahora 
'Chapelry, (Capel//ania) Is the ſame thing to a chapel, 

as a pariſh to 4 church, i, e, the precin&t and limits of 

it, mentioned in the ſtat. 14 Car. cp. 9. tg rages 
Chapels, See Churches. 4s | 
Chaperon, Fr. (in Lat. Humerale and Caputium, 
mentioned in the' ſtat. 1 R, 2.) Is: the hogd anciently 
worn by the. knights of the Garter, being part of 'the 
habit of that noble order. Alſo the little eſcutcheon fixed 

in the forchead of the horſes that draw,'the hearſe at a 

funeral. 3: Hope "= rqin 
Chapiters, Capitula, cometh from the French chapi- 

tre, 1. &., caput libri ; It ſignifies in our Common Law, 
ſummary, or content of ſuch matters as are t6 be inquir- 
ed of or preſented before Juſtices in ezre, Jaſtices + of> 

fiſe, or of peace, in their ſeſſions : ſo it is' uſed Rat, 3 * 

I. c. 27. in theſe words. © And that no'clerk 'or any 

Juftice, eſcheator, or | commiſſioners in eyre, ſhall 'thke 

any thing for delivering chapiters, but only clerks 'of 

Juſtices in their circuits.” And aygain, flat, 13 £9. rc. 

10. in theſe words, ©** And when the time Cameth the 

Sheriff ſhall certify the chapiters before the Juſtic in.cyre, 

how many writs be hath, and what,” &c.” ' Britton alſo 

ufeth the word in the ſame ſenſe, c. 3. Chapters, or,capitula, 


) 


| 


are'now moſt commonly called articles; and are delivered 


C H A | 
2 well by the mouth of the Juſtice in his charge, as by | 
. the clerks in writing to 'the inqueſt ; whereas in ancient 
times, as appeareth by Bra#om, they were, after an ex- 
- hortation given by the Juſtices for the good obſervation 
of the laws, and the King's peace, firſt read diſtinly 
and openly in the whole court, and then delivered in 
writing to the grand inqueſt; which the grand jury or 
inqueſt were likewiſe to anſwer upon their oath affirma- 
tively and negatively, and, not as they do now, put the 
Judges to make long and learned charges to little or no 
- purpole; who not remembering the tranſgreſfors, againſt 
the defigns of thoſe articles, do think their oaths and 
duty to God and the King, and their country, well 
enough performed, if they _ preſent thoſe few, of 
many more, miſdemeanors, which are brought unto 
them by way of indiQtment.. The ſame order 4 ar- 
ticles Lambard wiſhes might ſtill be obſerved. &vren. 
lib. 4. cap. 4. pag. 39i. Horne in his Mirrour of Fuſ- 
- tices calleth them articles, and exprefſeth what they were 
wont to contain, /ib. 2. cap, de Articles in Eyre. An 
example of theſe chapters or articles, you have in the bock 
of Aſſiſes, fol. 138. num. 44. As allo in Roger Hoveden, 
parte poſier. ſuor. Annal. in Richardo primo, fol. 423. 
 Chaplam. See Chapellain. | | 
Chapter, Capitulum, Signifieth in our Common Law 
(as in the Canon Law, whence it was borrowed,) Con- 
gregationem clericorum in eccleſia cathegrali, conventuali, re- 
gulari vel collegiata ; and in another ſenſe, Lacum in quo 
frunt communes trafatus collegiatorum. |t hath other fig- 
nifications, though not worth the repeating in this place, 
. Which you may read in Lyndewode's Provincialis Gleff, in 
cap. Dua incontinentie, ds conſtitutionibus verb, Cap'itulum. 
Such a collegiate company is metaphorically termed 


eapitulum, that is, a little head, for ſuch a corporation | c 


15 a kind of head, not only to rule, and govern the 
dioceſe in the vacation of a biſhoprick, but alſo in many 
things to adviſe the biſhop, when the ſee is full, Panor- 
mitan. in cap. Capitulum extra de reſcriptis. Ad dedica- 
tones, ad ſynodos, ad capitula vententibus fit ſumma pax. 
LL. Edwardi Confefl, cap. 3. 
- Charcoais. See Coals. 
Charea, a charr, car, or cart. 
prediati abbas & twnv. tradant Johanni & Agneti uxori 
ſug, ac heredibus ſuis tres chareas, cdauflure de Subboſco 
ſuo annuatim per liberatioriem Ballivi vel prezpoſiti 
Ttaque nec prefatus Johannes & Agnes uxor in pred. boſcum 
cum carris ſuis de catero aliquem ingreſſum habeant, nec 
eftoverium boſchig niſi tantum tres chareas, annuatim, ut 
przdictum eſt. Cartular, Abbat, Glaſton, MS. f. g1. a. 
Cowell, edit. 1727. | 
Charg!. See Chapiters. | 
Charge and Diſcharge, A charge is ſaid to be a 
thing, done that bindeth him that doth it, or that which 
is his, to the performance thereof : and diſcharge is the 
. removal, or taking away of that charge, Termes de Ley. 
Land may be charged divers ways ; as by grant of rent 
out of it, by ſtatutes, judgments, conditions, warran- 
ties, &fc. Lands in fee ſimple, may be charged in fee ; 
and where a man may diſpoſe of the land itſelf, he may 
charge it by a rent, or ſtatute, one way or other. - Lit. 
ſet. 648. Moor, ca. 129, Dyer 10, If one charge 
land in tail, and land in fee fimple, and die; the land 
in fee only ſhall be chargeable. Bro. Cha. 9g. Lands 
intailed may be charged in fee if the eſtate- tail be cut off 
by recovery : if tenant in tail charge the land, and after 
levy a fine, or ſuffer a recovery of the lands, to his own 
uſe; this confirms the charge, and it ſhall continue. 1 
Co. Rep. 61. A tenant for life charges the land, and 
then makes a feoffment to a ſtranger, or doth waſte, &«. 
whereby it is forfeited, he in reverſion ſhall hold it 
charged during his life: And if one have a leaſe for 
life or for years of land,'and grant a rent out of it; 
if after he ſurrenders his eſtate, yet the charge ſhall con- 
tinue ſo long as the eſtate had endured, in caſe it had nor 
been ſurrendered. 1 Rep. 67. 145. Dyer 10. If a feme 
{ole leſſee for years takes huſband, and he charges the land, 
and dies, ſhe may avoid it ; for the huſband might have 
given or forfeited, but he may not charge it. Bro, Cha. 


, 


Conceſſum eſt ut 


| is called charks, as the 


.C. Hr A 


his companion, and die, the ſurvivor ſhall holg ; 
charged : but if it had come to him by ſurvivorſhip, it” 
would be otherwiſe. 6 Rep. 76. 1 Shep. Abr, 325, He 
that hath a remainder or reverſion of land, may c<hary; 
it ; becauſe of the poſlibility that the land will come vs 
poficiſion, and then the poſſeſſion ſhall be charged. But 


| where one leaſes land for life, and grants the reverſion or 
| remainder over to 4, B. who charges the land, and dies, 


we the tenant for F- is ene 
caſe, he ſhall ho'd it di/charged, for he had the poſſe 
by purchaſe, though 4 bad the fee by delcone, BY 
It, 16. 1 Rep. 62, If a rent, be iſſuing out of x 
houſe, &c. and it falls down, the charge ſat remain 
upon the foil. g Ed. 4. c. 20, But when the eſtate ig 
gone upon which the charge was grounded, there gene. 
rally the charge is determined. Co. Lite. 349, Andin 
all caſes where an executory thing is created by deed 
rar by conſent 'e cx ara 4/5 it may be by deed. 
efeated and diſcharged. 10 Rep. See Dilc "0x, 
And ſee 4 Vin. Fl Oats, "um | POR: 
Charitable Cozpozation, A ſociety of perſons who 
engaged to lend money to induftrious poor, at 51. fur 
cent. intereſt on pawns and pledges, to prevent their 


to the fee; in this 


| falling into the hands of the pawnbrokers, and there. 


fore they were called the Charitable C:rporation ; hut 
the likewiſe took 5 /. fer cent. for. the charge of offi. 
cers, warehouſes, &c. And in the fifth year of King 
Geo. 2. the chief officers of this corporation, by con» 
nivance of the principal direQors, abſconded and broke, 
and defrauded the public proprietors of great ſums, | For 
relief of ſufferers therein, as to part of their loſſes, fe. 
veral ſtatutes were made and enaCted, See ſtat, 5 Gy, 
2. Cap. Jl, JJ. 6 Geo. 2, cap. 35 & 30, 7 Ge. 2, 


» IE.. | X 
Feharitable Uſes, Where any lands, &c, are given 
to charitable uſes, commiſſions of inquiry, and deeds 
how made and taken, &c. Stat, 39 £liz. c. 6, 43 
Eliz.'c. 4. Lands given to alms and aliened maybe 
recovered by the donor, 13 Ed. 1. c. 41. Eands, &c, 
may be given for the maintenance *of houſes of correc- 
tion, or of the poor, 35 Eliz. c. 7. ſe. 27. Commiſ- 
fioners to inquire of money given to poor priſoners, 22 
& 23 Car. 2. c. 20, ſef. 11. J2 Geo. 2. c. 28. ſeft, 
9, 10. Money given to put out apprentices, either by 
pariſhes or BY charities, .to pay no duty, 8 Ann. «. 9. 
ſet. 40. Mr. Nerton's Will. to Charitable Uſes, 6 Gw. 
2.c. 32. 11 Geo. 2. c. 37. See JNoztman, | 
Charks, Wood when charred is properly char-coal; 
the pit-coal, when ſo charred or charked in Worce/lerſbire, 
| ſea- coal fa prepared about New- 
cath, Hale STII 
Charles the Firft, His 'murtherers puniſhed, and a 
yearly faſt appointed, 12. Car. 2, co. 11, 13 Car. % 
Co 15, | | | | 
| Charlotte, (Queen.) His Majeſty empowered to grant 
the _oew an annuity of 100,000 /. for her life, to take 
place from his Majelty's deceaſe, 2 Geo. 3. c. 1. 
Charolare; To dafite; Copens quamplurimss virus & 
mulieres Anglicos mixtim charolare nudos & p/allere ante 6 
See Matt. Weſtm. ann. 1305, : 
Charre of lead, A charre of lead conſiſts of thirty 
pigs, cach pig containing ſix ſtone wanting two pounds, 
and every ſtone being twelve pounds, La charre « 
plumba conflat ex 30 fotinellis, & guelibet fotineI}a 
continet 6 petras, exceptis duabus /ibris, & que bet petra 
conflat ex 12 libris. Afiſa de ponderibus Rob, 3 B+ 
Scot. Cap. 22, ſet. 2, DIAS g | 
Charta, The word was taken not only for a charter 
or deed in writing, but any ſignal or token by which an 
eſtate was held, As—— Willielmus filzs Nigelli tent 
cuſtogiam foreſlz de Bernwode, de domino Rege per wn 
cornu quod eft charta predifta foreſie. Paroch. Antiq. 


— 


«© : | _ : 

Charta magna, Contains ſeveral privileges and libet- 
ties which were granted to the church and ſtate by Edward 
the Confefſor, and ſome which were granted by Henry 1+ 
but thoſe were only relating to the feudal laws which 
were impoſed on the people by. /i/liam 1, ſo that nothing 


41, Tf one joint-tenant charge land, and aſter releaſe to 


new was added by him, 


King 


Gath: A: 
King Stephen and King Henry 2. confirmed the 


Charta of Henry 1. and Richard 1. took an oath 
Me rodation to aboliſh all evil cuſtoms, and to ob- 


ſerve all juſt laws; which was ar implicit confirmation 


rter itſelf. - | be, 
ode took the like oath : but a difference ariſing 
between him and pope Tnnacent 3. concerning the eleCtion 
of an archbiſhop of Canterbury, he was for the moſt part 
of his reign embroiled in wars both at home and abroad ; 
till at length at Runingmed: (a place between Windſor and 
$1anes) he confirmed the charter ; and ſoon after broke 
it - and thereupon the barons took up arms again ; ſo that 
his reign ended in wars, and Henry 3- a infant, ſuc- 
ceeded ; in whoſe reign it was ſeveral times confirmed, 
and as often abrogated, even after the moſt ſolemn en- 
ement to obſerve it. As for inſtance ; in the 37th 
ear of his reign he came to Ye/lminſter Hall, and there 
in the preſence of the nobility, and of the archhiſhop 
and biſhops in their pontifical habits, with lighted candles 
in their hands) the charter was read, the King all that 
while laying his hand on his breaſt; and when it was 
read, the biſhops extinguiſhed the candles, and threw 
them on the ground ; and every one ſaid, Thus let him be 
extinguiſhed, and flink in hell, who violates this charter. 
Then the bells rung, as a fign that every one rejoiced, 
and approved what was done. And the King himſelf 
ſaid, So help me God ; 1 will faithfully and inviolably obſerve 
all theſe things, as I am a man, a Chriflian, a ſoldier, 
and a King. And yet the next year he invaded the rights 
of the people. And at length the barons took up arms, 
and beat his army at the battle of Lewes in Suſſex, and 
took him and his ſon Edward 1. priſoners; but the 
Prince eſcaping, he beat the barons in a battle at Eve- 
ſham, and reſtored his father to his royal dignity. And 
then the King, though conqueror, confhrmed this charter, 
and the charter of the foreſt, in the parliament of Marl- 
bridge, in the 52d year of his reign, and died afterwards 
in peace. And his ſon Edward 1. not only confirmed 
theſe charters, but in the 25th year of his reign he made 
an explanation of the liberties and privileges therein 
granted to the people ; and added ſome which were new, 
and are called Articuli ſuper Chartas. And thus Magna 
Charta was then confirmed, and more than thirty times 
fince. See Magna Charta. | 

Chacta pardonationis \s defendendo, Is the form of 
pardon, for ſlaying another man in his own defence. 
Reg. Orig. fol. 287. | 

Charta pardonationis utlagariar, Is the form of a 
pardon, for a man that is outlawed; Reg. Orig. fol.288, 388. 

Charte, (Charta) Paper, parchment, or any thing to 
write on ; alſo a card which mariners uſe at ſea, mention- 
ed 14 Car, 2. cap. 33- See Charter. 

Chartel, A letter of defiance, or challenge to a duel; 
in uſe heretofore, when combats were in praCtice, to 
decide difficult controverſies, which could not otherwiſe 
be determined. UE. 

Charter, (Charta, French chartres, that is, in/irumenta) 
Is taken in our law for written evidence of things done 
between man aad man ; whereof Bra#on, lib. 2. c. 16. 
num, 1. ſaith thus, Fiunt aliquando dinationes in ſcriptis, 
ſeu chartis, ad perpetuam re: memoriam propter brevem 
bominum vitam, &c. And a little after, num. 12. Et 
ſaendum quod chartarum, alia regia, alia privatorum, & 
regiarum alia privata, alia communis i alia univerſalis, 
Item privatorum alia de feoffamento puro && fimplici, alia 
de feoffamento conditionali, & ſecundum omnia genera feoffa- 
mentorum fieri poteſt, Item privatorum alia de recognitione 
pura vel conditionalis. Trem alia de quiete-clamantia ; item 
alia de confirmatione, &c, and {o through the whole chap- 
ter. Brition likewiſe in his 39th chapter, divideth 
charters into the charters of the King, and charters of 


private perſons : charters of the King, are thoſe whereby 


the King paſſeth any grant to any one perſon or more, or to 

any body politic; as a charter of exception, that a man 

yr 2 be impanelled upon any jury. MKitchin, fil. 114, 
vl. 177. | | 

Chartecer; So in Cheſhire they call a freeholder, Ex 

Pet. Leg. Anti. þ. 356. | 
Vor. I. NY jt. 
| 


— 


-_ 


Charter of pardon, Whereby a man is 
felony, or other offence committed 
crown and digriity, 
Pardon, 


forgiven 4 
; againſt the King's 
Bro. tit, Charter of pardon. See 


Charter of foreft, Wherein the laws of the foreſt are 


compriſed, anno © H. 3. Cremp. Fur. fel. 147. Pupilla 
orult, par. 5. cap. 22. Manwood, par. 1. of his Foreſt 
Laws, fel. 1. where he ſetteth down the charter of Ca- 
nutus, and fol. 11, where he ſets down thit which was 
made Lat 3- with the charter of the {of which we uſe. 
Sherg aith, that the laws bf the foreſt in Scor/and do avi ce 
with ours, De Yerb. Signif. perbo Veniſon. Charter of land, 
Broke, zcdem titulo, That which we call a chetter, the 
Lombardi, in arty nas call preceptum, preceptionem. 
Hottoman, verbo Preceptum in verbo Feudalibus. Of theſe 
charters you have alſo a long diſcourſe in Fleta, lib. 3. 
TL who expoundeth every ſubſtantial part of a deed 
of gift particularly in order, See Magna Charta. 
Charcter-land, Terra per chartam, j ſuch as a man 
holdeth by charter; that is, by evidence in writing, othet- 
wiſe called freehold, ſtat. 19 H. 7. cap. 13 and Kitchin, 
fel. 86. And theſe in the Saxons times were called bock- 
land, which Lambard, in his explication of Saxen words; 
verb, Terra ex ſcripto, ſaith, was held with more commo« 
dious and ealy conditions than fo/#land was ; that is, 
land held without writing ; and the reaſon. is, becauſe 
that was Hereditaria, libera atque immunis, whereas fundus 
fine ſcripto cenſum penſitabat annuum, atque efftiorum quadam 
ſervitute eft obligatus ; priorem viri plerunque nobiles atque 


-ingenut, poſteriorem ruſtici fert & pagani poſſidebant,— 


[llam nos vulgo freehold & per chartam, hanc ad voluntatem 
domini appellamus. Thus far Mr. Lambard. 
Charrec-party, (Lat. cbarta partita, Fr. chartre parti, 
1. e. a deed or writing divided) Is what among merchants 
and ſeafaring men, we commonly call a parr of inden- 
tures, containing the covenants and agreements made be- 
tween them touching their merchandize and maritime 
affairs. Termes de la Ley. 32 Hen. 8. c. 14. 
ce, 18. 2 Inft. 673. And charter-parties of affreight- 
ment ſettle agreements as to the cargo of ſhips, and 
bind the maſter to deliver the goods in good condition at 
the place of diſcharge, according to agreement ; and the 
maſter ſometimes obliges himſelf, ſhip, tackle, and furni- 
ture, for performance. The Common Law conſtrues 
charter-parties, as near as may be, according to the in- 
tention of them, and not according to the literal ſenſe of 
traders, or thoſe that merchandize by ſea, but they muſt 
be regularly pleaded. In covenant by charty-party, that 
the ſhip ſhould return to the river of Thames, by a certain 
time, dangers of the ſea excepted, and after in the voyage, 
and within the time of the return, the ſhip was-taken 
upon the ſea by pirates, ſo that the maſter could not re- 
turn at the time mentioned in the agreement ; it was 
adjudged, that this impediment was within the exception 
of the charter-party, which extends as well to any danger 
upon the ſea by pirates and men of war, as dangers of the 
ſea by ſhipwreck, tempeſt, &c. * Srile 132. 2 Roll. Abr. 
248. A ſhip is freighted at ſo much per month for the time 
that ſhe ſhall be out, covenanted to be paid after her arrival 
at the port of London ; the ſhip is caſt away coming up from 
the Downs, but the lading is all preſerved ; the freight 
ſhall in this caſe be paid ; for the money becomes due 
monthly by the contraQ, and the place mentioned is only 
to aſcertain where the money is to be paid, and the ſhip is 
intitled to wages, like a mariner that ſerves by the month, 
who if he dies in the voyage, his executors are to be 
anſwered pro rata, Molloy de Fur. Maritim: 260, If a 
part owner of a ſhip refuſe to join with the other owners 
in ſetting out of the ſhip, he ſhall not be intitled to hig 
ſhare of the freight ; but by. the courſe of the admiralty, 
the other owners ought to give ſecurity if the ſhip periſh 
in the voyage, to make good to the owner ſtanding out 
his ſhare of the fhip. Sir Lionel Fenkins, in a cafe of this 
nature certified, that by the law marine and courſe of 
the admiralty, the plaintiff was to have no ſhare of the 
freight ; and that it was fo in all places; for otherwiſe 
there would be no navigation. Lex Mercat. 100, See 
Freight, CP tte l 
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Form 


12 Car. =s - * 


C-H A 


Form of a Charter party of Afreightment; 


THIS Charter-party indented, made, &c. between 
A. B. of, &c. mariner, maſler and owner of the good 
hip or veſſel called, &c. now riding at anchor at, &c. of the 
burden of two hundred tons, or thereabouts, of the one part, 
and C.D. of, &c. merchant, of the other part, witneſſeth, 
that the {08 A.B. for the conſiderations herein after men- 
ticned, huth granted and to freight letten, and by theſe 
preſents doth grant and to freight let unts the "arg C. D. 
his executers, adminiſtrators and aſſigns, the whole tonnage 
of the hold, flernſhzuts and halfdeck of the ſaid. ſhip or veſſel 
called, Ec. from the port of London to, &c. in a voyage 
to be made by the faid A.B. with the ſaid ſhip, in manner 
hereifter mentioned, (that is to ſay) to ſail with the fir/? 
fair wind and weather that ſhall happen after, Fc, next 
from the [aid port of London, with the goods and merchan- 
dize of the jaid C, D. his fa&tors or aſſigns on board to, &c. 
aforeſaid (the danger of the ſea excepted), and there unlade 
and make diſcharge of the ſaid goods and merchandizes : and 
alſo ſhall there take into and aboard the ſaid ſhip again, the 
goods and merchandizes of the ſaid C. D. his fafors or af= 
figns, and ſhall then return ta the portwef London with the 
ſaid goods, in | 
ſaid viyage. In conſideratiin whereof the ſaid C. Ds. for 
himſelf, his executors and adminiſtrators, dith covenant, 
promiſe and grant, to and with the ſaid A.B. his executors, 
adminiftraters and aſſigns, by theſe preſents, that the ſaid 
C. D. his executors, adminiftratirs, faflors, or aſſigns, ſhall 
end w:ll well and truly pay or cauſe to be paid, unto the ſaid 
A. B. his executors, adminiſtrators or aſſigns, for freight 
of the ſaid ſhip and goods, the ſum of, &c. (or ſo much per 
ton) within twenty-one days after the ſaid ſhip's arrival, 
and goods returned and diſcharged at the port of London 
aforeſaid, fir the end of the ſaid voyage : and ao ſhall and 
will pay fer d:murrage, (if any ſhall be , the default of him 
the faid C. D. his fafors or aſſigns) the ſum of, &c. per 
day, daily and every day, as the ſame ſhall grow due. And 
the ſaid A.B. fer himſelf, his executars and adminuſirators, 
doih coverant, promiſe and grant, to and with the faid C. D. 
his executirs, adminiſtratcrs and aſſigns, by theſe preſents, 
that the ſaid ſhip or veſſel ſtall be ready at the port of Lon- 
don, to take in goods by the ſaid C. D. on or before, &c. 
next coming, And the ſaid C. D. for himſelf, his, &c. 
deth covenant and promiſe, within ten days after the ſaid 
ſhip or veſſel ſhall be thus ready, ts have his goods put on 
beard the ſaid ſhip, to proceed en in the ſaid voyage : and 
alſo on the arrival of the ſaid ſhip, at, &c. within, &c. days, 
to have his geods ready to put on beard the ſaid ſhip, to 
return on the voyage. And the ſaid A.B. for himſelf, his 
executors and adminiſtrators, dath farther covenant and 
grant, to and with the ſaid C. D. his executors, admini- 
Nrators anq aſſigns, that the ſaid ſvip er veſſel now is, and 
at all times during the ſaid voyage, fall be ta the beſt en- 
deauzurs of him the ſaid A.B. his executors, and admini- 
ftrators, and at his and their en proper cfts and cha ger, 
in all things made and kept fliff, launch, flrong, well ap- 
Parelled, furniſhed and provided, as well with mien and 
mariners, ſufficient and able to ſail, guide and govern the 
faid ſhip, as with all manner of rigging, beats, tackle, ap- 
paret, furniture, proviſion and appurtenances, fitting and 
neceſſury for the faid men and marirers, and for the ſaid ſhip 
during the voyage aforeſaid, In witnels, &c. | 


Chartis reddeidis, Is a writ which lies againſt him 
that hath charters of feoffment, delivered him to be kept, 
and refuſeth to deliver them, O1d Nat. Brev. fel. 66. 
Orig. fl. 159. | : 

Chaſe, (Chacea, from the Fr. chafſer, that 1s, ſear: 
bel'uas) Signifies in the Common Law two things : firſt, 
43 much as aus in the Civil Law, that is, a driving of 
cattle to or from any place, as to cha/e a diſtreſs to a 
fortlet. O!d Nat. Brev. fel. 45. Secondly, it is uſed for 
a place of receipt for deer, and wild bealts, of a middle 
nature, between a foreſt and a park, being commonly 
leſs than a foreſt, and not having ſo. many liberties; as 
the courts of attachment, ſwainemate, and jufltce-feat ; 
and yet of a larger compaſs, and ſtored with greater di- 


| 


the ſpace of, Sc. limited for the end of the | 


&:.41 & 


verſity both of keepers and wild beaſts or pame 1f,.; 
park, And Crompton, in his ok (et oh fol. ne thik 
that a foreſt cannot be in the hands of a ſubje&t, but ;x 
forthwith Ioſeth the name, and. becometh a (aj : : 
fel. 197. he faith, that a ſubjeCt may be lord an Th, 
of a foreſt, which, though it ſeems a contrariety, yet 
are both his fayings in ſome ſort true; for a King m | 
give or alienate a foreſt fo a ſubjeA,. yet ſo, as when it is 
once in a ſubject, it loſeth the true property of a foreſt, 
| becauſe the courts, called a ju/ite-ſcat, the ſwaings 
mite, and attachment forthwith do vaniſh; none bein 
able to make 2 Lord Chief Juſtice in Erye of the foreſt, 
but the King, as Manword well ſheweth in his Firft 
Lnws, caps 3 & 4. and yet it may be granted in 
large a manner, that there may be attachment and 
ſwainemote, and. a court wy vas to a juſtice-leat, ag 
appeareth by him in the ſame chapter, num. 3. ſo that 
a chaſe differeth from a foreſt in this, becauſe it may he 
in the hands of a ſubje&, which a foreſt in its proper 
and true nature cannot ; and ſrom a park, in that it is 
not incloſed, and hath not only a larger compaſs, and 
[more ſtore of game, but of keepers alſo and officers. Sec 
Foreft, Parks. 
| Chaſoz, A hunting horſe - Dederunt mihi anum 
chaſorem, &c. Leg. Will. 1. c. 22. and in another 
'chapter it is written cacorem. | 
haftcliaine, A noble woman; qgua/# caſteYi deyiing, 
| Chetham. A moiety of thz duty payable by foreign 
built ſhips to be applied to the uſe of the cheſt at 
Chatham, 1 Fac. 2, c. 18, Commiſſioners to purchaſe 
lands for the better fortifying of Chatham, 7 Ann, c. 26, 
And ſuch lands how veſted in truſtees for that purpoſe, 
8 Arn. c.21. Sec Fortifications. 
 Chattells, or Catals, (Catal'a) Comes from the 
Normans; for in the 87th chapter of the Grand Cuſtu- 
mary, we {ſhall find that all moveable goods with them 
are called <hattels ; the contrary whereof is fef; ibid. 
which we call fee. But as it is uſed in our Common Law, 
it comprehends not all goods moveable and immoveable; 
but ſuch as are in the nature of freehold, or parcel there- 
of, as may be gathered out of Staunf. Prarog, cap. 16. 
and flat. 1 Eliz, cap.2, Howbeit Kitchin, in his chap» 
ter Catalla, fol. 32, faith, that ready money is not ac- 
counted any goods or chatte!s, nor hawks nor hounds ; 
the reaſon for hawks and hounds he gives, is becauſe they 
are fer nature; but why money is not, though he ſet not 
down the cauſe, yet it may be gathered to be, for that 
money of itſelf 1s not of worth, but as by conſent of men 
for their eaſier traffic, or permutation of things neceſ- 
ſary for lite. It is reckoned a thing rather conſiſting in 
imagination, than in deed. And here note, that cht- 
tels be either perſonal or real : perſonal may be ſo called 


x, 


—_— 


in two reſpeas; one becauſe they belong immediately to 


the perſon of a man; as a bow, a horſe, &c. the other, 
for that being any way with-held injuriouſly from us, ve 
have no means to recover them, but by perſonal action : 
chattels real are ſuch, as either do not appertain to the 
perſon, but to ſome other thing by way of dependency, 33 
a box with charters of land ; the body of a ward, apples 
upon a tree, or a tree itſelf growing on the ground, 


| Cromp. Fuſiice of Peace, fol. 33. b. or elſe ſuch as are 0e- 


ceſlary, iſſuing out of ſome immoveable thing to a per- 
fon, as a leaſe or rent for a term of years, And alſo to + 
hold at will, is a chattel real, Terms de la Ley. verbs 
chattel. 'The Civilians comprehend theſe things, as alſo 
iand, of what kind or tenure ſoever, under b:n4: Bond 
autem dividuntur in mobilia & immoabilia ; mobilta vero it 
'a que ſe movent vel ab aliis maventur. V. Legem- 49 
& L. 208. de Verb. Signif. & interpretes, ibid. Bram 
alſo cap. 3- lib. 3 n. 3 & 4. feemeth to be of the ſam® 
judgment. Chartels are Bona quacumgue mobilia & Mr 
mobilia ;, proprie tamen ea benerum pars que in ani | 
conſ}lit ; a quorum capitibus res ipſz alias capita, allas Ca 
pitalia 4i7@ ſuut. vHpelm. | 

Chaumpert,——£? quod tam viginti virgate terre, 
quam terre unde difia quatervigints quarteria frument! 
annua proveniunt de nobis in capite per ſervittum vocatum 


% 
. 


(chaumpert Vid. undecime garbe nobis per manus mw | 


Ee Hh # 


frum terrarum carundem amuatim folvende tenentur. Pat. || 


5 Ed. 3: Pat. 2. m. 18. 
Jelem d: Guernſey. 
Chaunce-medley. | 


Hoſpital de Bowes inffa in- 


See Chance-medley. . * an? 
Chatnderic.——Er fi cerviſiam ' putidam brafiabit 
amittere debet chaunderium & braſu valorem ad wvetunta- 
tem ballivorum. MS. de Legibus Liberi Burgi villz de 
Montgomery—— «1:36 HEM bo 4 
Chaunter, Cantator, A ſinger in the choir, 13 Eliz. 
10. At St. David's in Pembrokeſhire, the chanter is 
next the biſhop, for there is no dean. Camd. Britan,. 
Chauntry, See Chantrp. | | | 
Chauntry-rents, Are rents paid to the crown by 
the ſervants or purchaſers of chauntry- lands. 22 Car. 2. c.b. 
Chans, Manchet, white bread. Conceſſerunt miht 
gulis diebus vite mee unum ſimenellum de chaus, & unum 
Gurum michum, & unum galonem de cereviſia conventus, & 
alium de cerviſia mixta. Cartular. Rading. MS. f. 103. 
Chaudzen of ſea-coals. 9g FH. 5. 10, See Chaldzon. 
Cheats, Are deceitful praQices, in defrauding or en- 
deavouring to defraud another of his known right, by 
means of ſome artful device, contrary. to the plain rules 
of common honeſty ; as by playing with falſe dice; or 
by cauſing an illiterate perſon to execute a_deed to his 
prejudice, by reading it over to him in words different 
from thoſe in which it was written; or by perſuading a 


woman to execute writings to another as her truſtee, | c 


upon an intended marriage,” which in truth contained no 
ſuch thing, but only a warrant of attorney to confeſs 
a judgment; or by ſuppreſſing a will ; and ſuch like. 
1 Haw, 188. 

Stat. 33 HH. 8. cap. 1. ſet. 2. If 42 perſon falſly 
and deceitfully get into his hands or poſſeſhon any money 
or other things of any other perſon by colour of any 
falſe token or counterfeit letter made in any other man's 

- name, ſuch perſon being convited by witnefſes taken 
before the Lord Chancellor, or by examination of wit- 
neſſes, or confeſſion before the Juſtices of afſize, or be- 
fore the Juſtices of peace in their general quarter ſeflions, 
or by a&tion in the courts of record, ſhall have ſuch 
puniſhment by impriſonment, ſetting upon the pillory, 
of by any corporal pain (except pains of death) as ſhall 
be adjudged by the perſons before whom he ſhall be con- 
vict. | | 

$:4. 3. As well the Juſtices of aſlize, as alſo two 
Juſtices of peace in every county, whereof one to be of the 
quarum, {hall have power to convene to the aflizes or 
ſeflions any perſons ſuſpeAed of the offences aforeſaid, 

| and to commit them to ward, or let them to bail till the 
next alſizes or general ſeſſhons. | 

$24. 4. Juſtices of peace within every city, town and 
franchiſe ſhall have like juriſdiftion as Juſtices of aſſize, 
or. Juſtices of peace in the counties, for the puniſhment 
of offenders by this aft, ſaving. to the party grieved b 
ſuch deceit, ſuch remedy as he might have had. | 


Get into his hands or paſſeſſion.] A perſon endeavour- | 


ing by a counterfeit letter to defraud another of goods, and 


being apprehended on ſuſpicion of ſuch fraud before he 


hath got the goods into his poſſeſſion, ſeems not to be 
'vithin this ſtatute. Sefſ, Ca. 2 vol. 27. Eaft. 3 Geo. 2. 


Falſe tcken,} On motion to/quaſh an indiftment, which 


was, that the defendant came pretending that fuch a per- 
fon had ſent him to receive 20/. and received it, whereas 
ſuch perſon did not ſend him: By the court, It is not 
indiCtable, unleſs he came with falſe tokens; for we are 
not to indit one man for making a fool of another. 
Blackerby's Fuftice, 79. iy 

It was adjudged, that an indiAtment averring the offence 
to be by falfe tokens, without ſhewing what thoſe falſe 


tokens are, is not ſufficient ; and that the fraudulently 


procuring a note from a perſon, by falſly affirming that 
there was one in the-next room 'that would pay the money 
due upon it, whereas in fat there was no fuch perſon in 
the next room, is not a falſe token, but a falſe affirmation 
only. Sf. Ca: 2 vol. 201. Str. 1127. : 


| Carporal pain. } Lord: Coke obſerves hereupon, that for 
this offence the offender cannot be fined, but corporal 
ain ouly inflicted. 3 [ff. 133. 


c = © 

But Mr. Serjeant Hawkins (p, 188.) obſetves; Kit 4 
erſon has been figed 5001. for this © ence, and cites the | 
; algung FED TEST 47142 
| Terrey, a merchant, was indifted upon the flatute of 
the 33 Henry 8, of falſe tokens, becauſe that he by a 
falſe note /in_ the name of John Du-beys, obtained into his 
bands a wedge of filver of the value of 200/. The de- 
fendant being found guilty, exception was taken. by 
Charles Tones and Holbdurn, againſt the ſaid inditment 
for variance therein, ,in ſeyeral words from the ſtatute ; 
but becauſe there was not, any recital, nor. miſfrecital of 
the ſtatute, - but it was only an inducement to the ſetting 
down thereof, and. not in any point material, the court 
reſolved it be good enough ; 'and thereupon it was ad- 
Judged, that he ſhogld ſtand upon the pillory in Cheap/ide, 
and upon the porny: in Cornhill near to the Exchange 
om the Saturday following, and ſhould pay fine to ; 

ing of 500 /. and, be,impriſoned. during the King's plea- 
ſure, and to be mpg wich good ſureties for his good- be- 
baviour. Cro, Car, LY +7 : Dee. I Bulftr, 149- L F, X 


'"Contthit or bail him. See ſef.'3. of the laſt nichtioned 
| ſtatute. In this caſe the Juſtices ſhall'do well to take ex- 
amination of the offence, atid to certify the ſatne to the 
ſeffions or: goal-delivery, and withal to bind''over the 
informer and witnefles to give evidence therein. "Date, 


+ 22. | IN | 
On at ind{Ament againſt the defendant, a miller, for 

changing corn delivered to him to be ground, and giving 
bad corn inftead of it, it was moved to quaſh the ſame, 
becauſe it is only a private cheat, and not of a public 
nature. It was anſwered, that being a cheat in the way 
of trade, it concerned the public, and therefore was in- 
diQtable. And the court unanimouſly agreed not to quaſh 
it. Szf7. Ca. 1 vl. 217. Trin. 16 Geo. 2. 26 Shy 

A perſon falſly pretending that he had power to dif- 
charge ſoldiers, took money of a ſoldier to diſcharge him ; 
and being | indicted for the ſame,. the court held the in- 
ditment to be good. Latch 202, | 

As there are frauds which may be relieved civilly, ard 
not punifhed criminally (with the complaints whereof the 
courts of equity do generally abound) ; ſo there are other 
ſrauds, which in a ſpecial caſe may not be helped civilly, 
and yet ſhall be puniſhed criminally. Thus, if a minor 
goes about the town, and pretending to be of age, de- 
rauds many perfons, by taking credit for a conſiderable 
Onary of goods, and'then inſiſting on his nonage ; 
the perſons injured cannot recover the value of their goods, 
but they may indiCct and puniſh him for a common cheat. 
Barl. 100. | | 

It feems to be the better opinion, that the deceitſul re- 
ceiving of money from one man, to another's uſe, upon 
a falſe pretence of having a*meffage and order to that 
purpoſe, is not puniſhable by a criminal proſecution; be- 
cauſe it is. accompanied 'with no manner of artful con- 
trivance, but wholly depends on a bare naked lie ; and 
it is ſaid to be needleſs to provide ſevere laws for ſuch 
| miſchiefs, againſt which common prudence and catttion 
may be a ſufficient ſecurity. 1 Haw. 188. 

A perſon for a counterfeit paſs was adjudged to the 
| pillory and fined. Dale. c. 32. Cx 
' Stat. 30 Geo. 2. cap. 24. ſef?. rt. All perſons who 
knowingly and deſignedly, by falfe pretence or pretences, 
ſhall obtain from any perſon money, goods, wafes, or 
merchandizes, with intent to cheat or defraud any perſon 
of the fame ; or fhall knowingly fend or deliver any letter 
or writing with or without a name ſubſcribed thereto, or 
fizned with a fiftitious name, letter or letters, threatnin, 
to accuſe any perſon of any-crime puniſhable by law wit 
death, tranſportation, pilory, or any other infamous 
Puniſhment, with intent to extort from him any money 
or other goods ; ſhall be deemed offenders againſt law and 
the public peace: and the court before whom any ſuch 
offender ſhall be tried, ſhall on. conviftion order him to 
be fined and impriſoned, or to be put in the pillory ; or 
publicly whipped, or to be tranſported as ſoon as conve- 
niently may be for ſeven years. - | 


Set. 2, And any Juſtice, before whom any perſon 
charged on oath with having committed any of the of- 
fenceg 


C H. E 


| fences intended by this aC to be puniſhed. ſhall be brought,. 


ſhall examine by oath and ſuch other lawful means as to 
him ſhall ſeem meet touching the matters complained of, 
and deal with the offender. according to law : and if the 
party charged as being the offender ſhall be committed to 
priſon or admitted to bail to anſwer the matters com-, 
plained of at the next ſeſſions or aſſizes; -the ſaid Juſtice 
ſhall bind over the proſecutor to appear and proſecute ſuch 
offender with effet ; and if ſuch goods ſo fraudulently ob- 
tained, appear to ſuch Juſtice to exceed twenty pounds, 
the recognizance ſhall be in no leſs than double the value 
of the goods. | | 
$:2. 3. And if any perſon ſhall knowingly or deſign- 
-edly pawn or exchange, or unlawfully diſpoſe of the 
goods of any other perſon, not being employed or autho- 
tized by the owner ſo to do, and ſhall be thereof con- 
victed by the oath of one witneſs, or confeſſion before 
one Juſtice, he ſhall forfeit 20 s. and if not forthwith paid, 
the Juſtice ſhall commit him to the houſe of correction, 
or ſome other public priſon of the place where he ſhall 
reſide or be cqnviEted,' there to remain and be kept tov 
' hard labour-for. fourteen days, unleſs the forfeiture ſhall 
be ſooner paid ;..and if within three, days before the ex- 
piration Fa the ſaid fourteen days, the ſaid forfeiture ſhall 
not be paid, the ſaid Juſtice, upon application of the pro- 
ſecutor ſhall order him to be publicly whipt in ſuch 
houſe of correCtion or priſon, or in ſome other public 
place -of the city, diviſion, town, or place wherein'the 
offence ſhall have been committed, as to ſuch Juſtice ſhall 
ſcem proper ; the ſaid forfeitures when recovered to be 
applied towards making ſatisfaRtion thereout to the party 
injured, and defraying the coſts of the proſecution, as ſhall 
be adjudged reaſonable by ſuch juſtice; and if the party 
injured ſhall decline to accept of ſuch fatisfaCtion and 
\ coſts, or if there be oy overplus of the ſame, then ſuch 
forfeitures or overplus ſhall be paid to the overſeer for the 
uſe of the poor of the pariſh or place where the offence 
was committed. _ 
$:@. 4. Every perſon who ſhall. take any goods by 
way of pawn, pledge, or exchange, ſhall forthwith enter 
or cauſe to be entered in a fair and regular manner, in a 
book to be kept for that purpoſe, a deſcription of ſuch 
goods, and the ſum advanced thereon, the day and year, 
and the name of the place of abode of the perſon by whom 
they were pawned, and alſo the name and place of abode 
of the owner, according to the information of the perſon 
ſo pawning the ſame ; and ſhall at the ſame time give « 
duplicate or copy to the perſon ſo pawning the ſame 1! 
required, on paying him an halfpenny it the goods are 
pawned for leſs than 205, and one penny if pawned for 
20s. and not more than 5/. and two pence if for any 
Jarger ſum ; and in default of making ſuch entry and giv- 
ing ſuch duplicate or copy if required, he ſhall forfeit 
51. by diſtreſs by warrant of one Juſtice, to be applied to 
the uſe of the poor as aforeſaid. 
$2. 5. If in the courſe of any of the aforeſaid pro- 
ceedings before any Juſtice in purſuance of this act, it 
ſhall appear or be-proved to the ſarisfaCtion of ſuch Juſtice 
upon oath, that any of the goods ſo pawned are become 
or have been rendered of leſs value than the ſame were 
at the time of pawning thereof, through the default, neg- 
| le, or wilful miſbehaviour of the perſon to whom they 
were pawned, his executors, adminiſtrators, or aſſigns, 
agents or ſervants ; the ſaid Juſtice ſhall award a rea- 
ſonable ſatisfation to the owner in reſpeCt of ſuch da- 
mage, and the ſum ſo awarded ſhall be deduCted out of 
the principal and intereſt and allowance for warehoule- 


room, which ſhall appear to be due to the perſon to 


whom they were pawned, his executors, adminiſtrators, 
or aſſigns ; and it ſhall be ſufficient for the pawner, his 
executors, adminiſtrators, or aſſigns, to pay or tender the 
money upon the balance, after deduCting out of the prin- 
cipal and intereſt, and money paid for warehouſe-room as 
aforeſaid, ſuch reaſonable ſatisfaftion in reſpeCt of ſuch 
damage as ſuch Juſtice ſhall order, and upon ſo doing, the 
Juſtice ſhall proceed as if he had tendered the whote. 
Se. 6. If tay perſon ſhall knowingly buy, or take in 
as a pledge, any linen or apparel intruſted to any other 
| perſon to waſh, ſcour, iro 
Ee: | 3 


able or ſhall refuſe to give a ſatisfa 


n, mend, or make up; and [tice, of 


C HE 


ſhall be convifted thereof on the ch of one wi 
confeſſion before one Juſtice, he ſhall forfeit erg 
ſum given or lent on the ſame to the uſe of the Poor, t, 
Lene as other forfeitures by this a, and ſhall bs 
iged to reſtore the goods to the owner i 
the Juſtice. % mY ep FOG « 
$22. 7. And if any perſon who ſhall offer b 
pawn, pledge, exchange or ſale, any goods, Qhall os 
ory account of him. 
ſelf, or of the means by. which uy SLY: fp 
thereof 3 or if there ſhall be any other reaſon to (, «< 
that ſuch goods are ſtolen, or otherwiſe illegally or LY 
deſtinely obtained ; it thall be lawful for any perſon va 
ſervant or agents, to whom the ſame ſhall be offereq na 
pl 


ſeize and detain ſuch perſon and the ſaid goods, and to 


deliver him as ſoon as conveniently may be, in 
tody of the conſtable or other E er. boo -or-a 
mediately convey ſuch perſon and the faid ' goods his 
a Juſtice ; and it ſuch Juſtice ſhall upon examination ny 
inquiry have cauſe to ſuſpeCt that the faid goods 
ſtolen or Wegaly or clandeſtinely obtained, he may com. 
mit him to ſafe cuſtody for any time not exceeding ix 
days, in order to be farther examined ; and if upon either 
of the ſaid examinations, it ſhall appear to the ſatisfaQion 
of ſuch Juſtice, that the ſaid goods were ſtolen, or illegal! 
or clandeſtinely obtained, he ſhall commit the olds +4 
the common gaol or houſe of correQion, there to be deat: 
” BY y; law. 

£7. 8. Provided nevertheleſs, that if ſuch goods {«; 
and detained as aforeſaid, ſhall afterwards tes Fog 
the property of the perſon who offered the ſame to be 
pawned, exchanged or fold, or that he was authoriſed 
by the owner thereof, to pawn, exchange, or ſell the ſame; 
the perſon who ſhall ſo ſeize or detain the party who of- 
fered the ſaid goods ſhall be indemaified for having ſo done, 

Sef?. 9. And if the owner of any goods unlawfully 
pawned, pledged, or exchanged ſhall make out, either on 
his oath or by the oath of one witneſs before one Jultice 
that ſuch owner hath or hath had goods unlawfully ob- 
tained or taken from him, and that there is Juſt cauſe to 
ſuſpeft, that any perſon within the juriſdiftion of ſuch 
Juſtice hath knowingly and unlawſully taken to pawn, or 
by way of pledge, or in exchange, any goods of ſuch 
owner, and without his privity or authority; and made 
appear to the ſatisfaCtion of ſuch Juſtice probable grounds 
tor ſuch the owner's ſuſpicion ; ſuch juſtice may iſſue his 
warrant for ſearching in the day-time the houſe, ware- 
houſe, or other place of any ſuch perſon ſo charged as 
aforeſaid ; and if the occupier of ſuch houſe, warehouſe, 
or other place ſhall, on requeſt to him made to open the 
ſame by any. peace officer authoriſed to ſearch there by 
warrant of ſuch Juſtice, refuſe to open and permit the 
ſame to be ſearched, it ſhall be lawful for ſuch peace of- 
fhcer to break open any ſuch houſe, warehouſe, or other 
place in the day-time, and to ſearch as he ſhall think fit 
therein for the goods ſuſpeQed to be there, doing no 
wilful damage z and if any perſon ſhall oppoſe or hinder 
any ſuch ſearch, and ſhall be thereof convicted before one 
Juſtice by the oath of one witneſs, he ſhall forfeit five 
pounds z and if the ſame ſhall not be immediately paid 
down or within the ſpace of twenty-four hours, the Jultie 
{hall commit him to the houſe of correftion or ſome other 
public priſon, there to be kept to hard Iabour for any 
time not exceeding one month, nor leſs than five days, 
unleſs in the mean time the forfeiture ſhall be paid ; and 
ſuch forfeiture when recovered ſhall go to the poor: 
and if upon ſuch ſearch any of the goods ſhall be found, 
and the property of the owner ſhall be made out, to the 
fatisfaftion of ſuch Juſtice, by the oath of one witnels, 
or confeſhon, ſuch Juſtice ſhall thereupon cauſe the ſame 
to be forthwith reſtored to the owner. 

Se#2. 10. And if any goods ſhall be pawned 0! 
pledged for ſecuring any money lent thereon, not er- 
ceeding in the whole the principal ſum of ten pounds, and 
the intereſt thereof, and if within two years after the 
pawning thereof (proof having been made on oath by on? 
witneſs, or by producing a duplicate of the entry direCted 
to be given by this aCt as aforeſaid, before any ſuch Juſ- 
the pawning of ſuch goods within the ſaid ue 


vere 


| 2) ariy ſuch pawner who was the-real owner 
a w_— _ Ah _ of pawnitig thereof, his execu- 
oo adminiſtrators, or | | 
oxi on ſecurity of the ſaid goods, his executors, 
_ :Rtcators, Or aſſigns, the principal money borrowed. 
— acid all intereſt dne for the ſame, together with 
on chard6 for the warehouſe-roonyt of the goods pawn- 
ey ſhall be agreed on at the tinie of pawning the 
ed, and the perion who took the goods in pawn, his 
year adniiniſtrators, or Migns, {hall thereupon neg- 
6 refuſe to deliver back the goods ſo pawned for 
— not exceeding the ſaid principal fum of ten 
- y to the perfori wh5 borrowed the money thereon, 
pore Poy adminiſtrators, or afhgns ; theri and in ſuch 
C- 6n oath thereof maJe by the pawner, his executors, 
ms ftrators, or aligns, or fome other credible perfon, 
_— tice of the place where the perfori who took ſuch 
ph his executors, adminiltrators, or aſſigns, ſhall 
209" Dn the application of the borrower, his executors, 
eniniſtratots, or aſſigns, ſhall cauſe ſuch perſon to come 
tefo -e him, and ſhall examine on oath the parties 
deinfelved and ſuch other cfedible perſons as ſhall ap- 
before him totching the premiſles : and if tender 
phe principal and intereſt, and charges for warehouſe- 
room as aforeſaid, ſhall be proved by oath to have been 
ade as aforeſaid within the ſpace of two years; and the len- 
ter on pxyment by the borrower, his executors, adminiſtra- 
tors, or aſſigns, of ſuch principal money, and the intereſt 
tne thereon, together with ſuch charges for warehouſe- 
7oom as aforeſaid to the lender, his executors, admini- 
ftrators, or aſſigns, ſhall refuſe to accept thereof on tender 
before ſuch Juſtice, the faid Juſtice ſhall thereupon, by 
order under his hand, dire:t the goods fo pawned, forth- 
with to be delivered to the pawner, his executors, ad- 
miniſtrators, or aſſigns ; and if the lender ſhall negleCt or 
reſuſe to deliver up, or make fatisfation for ſuch goods 
25 aforeſaid, as ſuch juſtice ſhall order, then he ſhall 
commit the party refuling to the houſe of correCtion, or 
ſome other public priſon, until he ſhall deliver up the 
ſaid goods according to the order of ſuch Juſtice, or make 
ſaisfattion for the value thereof to the party entitled to 
demptton. | 
%s : But if any pawn or pledge of goods made by 
or for the proprietor ſhall remain unredeemed for two 
rears, the ſame ſhall be forfeited ; and the perſon to 
whom they were pawned may fell the fame, ſubject 
nevertheleſs to account for the overplus, if any ſhall be, 
of ſuch goods which have been pledged for two pounds or 
upwards, as by this aCt is directed. - | 
$2, 12. And he ſhall enter in his book to be kept for 
that purpoſe, a juſt account of the fale of all ſuch goods, 
expreſſing the day when, the money for whici, and the 
name and place of abode of the perſon to whom the 
fame were ſold; and if they be ſold for more than the 
principal and intereſt, and charge of warehouſe-room, 
the overplus ſhall be paid on demand to the perſon on 
whoſe account ſuch goods were pawned, his executors, 
alminitrators, or aſſigns ; who fhall' for his ſatisfaQtion 
be permitted to inſpe& the entry to be made as aforeſaid 
of ſuch ſale, paying for his inſpetion the ſum of one 
penny and no more ; and if wy | 
permit ſuch perſon who pawned the goods to inſpect fuch 
entry (ſuch perſon if he be an executor, adminiſtrator, 
of allignee, at ſuch time producing his letters teſtamen- 
tory, letters of adminiſtration or aſſignment), and if the 
goods wete fold for more than the ſum entred in fuch 
book, or if ſuch perſon fhall not make ſuch entry, or 
Ihall not have bong fide fold the goods for the beſt price 
that he might have reaſonably got for the fame, without 
his wilful default; or ſhall reſuſe to pay ſuch overplus on 
deinand as aforeſaid, he ſhall forfeit treble the value 
of ſuch goods* to the perfon by whom or on whole ae- 
count they were pawned, his executors, adminiſtrators, 
and affigns, to be recovered in any of his Majefty's courts 
of record at Weftminfler. wy Led 
Se, 13, Provided, that no fee or gratuity ſhall be 
taken for any ſurnmons or warrant granted by any Juſ- 
tice in purfuance of this a, fo far as the ſame relates to 
| Yor. l, Fe 41+. ak Hain | 


Ju 
his 


o 


or aſhgns, ſhall tender to the perſon. 


| 


perſon ſhall refuſe to | 


&# # 
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| full diſpoſed of: | 


"beet. 16. Arid any Juſtice, wits whom tomplaine up 
on oath ſhall be made of any offetice committed againf 
this Ct, ſhall iſſte his warrant ' for bringing before __ 
or ſome other Juſtice of ftich place, the perſon chatge 
with ſuch offence; arid the Juſtice before whoth he is 
brought ſhall hear arid determine the matter; arid pro- 
ceed to judgment and ConviCtion ; and if it ſhall appeat 
upon oath to the fatisfaQtion of ſuch Juſtice, that any 
perſon within his jurildition tan giye any materid! evi- 
dence on behalf of the'profecutor; or of the perſon ac- 
cuſed, and who will not,volunrarily appear ; he ſhall 
ifſue his ſummons to convene him to give his evidence; 
and if he ſhall riegle& or refuſe to appear on ſuch ſum- 
mons, afid no juſt excuſe ſhall be offered, then, orl 
proot upon oath of the ſummons having been du!y ferv- 
ed upon him, he ſhall iſſue his warrant to bring ſuc 
witneſs before him ; and on his appearatice; if he ſhal 
refuſe to be examined on oath without offering juſt cauſe 
for his refuſal, the Juſtice ſhall commit him to the pubs 
lic priſon for afty time* not exceeding three menths + 
and if on ſuch examination the Juſtice ſhall deem the 
evidence of any ſuch witneſs to be material, he may 
bind over ſuch witneſs; unleſs a ferne covert, or undet 
the age of twenty-one years; by recognizance in a red- 
ſonable penalty, to appear and give evidence at the next 
ſeſſions or aſſizes. | 

Seft, 17. And no perſon charged on oath with be= 
ing guilty of any of the offences puniſhable by this a&t; 
and which ſhall require bail; ſhall be admitted to bail be= 
fore twenty-four hours notice, at leaſt, ſhall be proved 
| by oath to have been given in writing to the proſecutor; 
of the names and places of abode of the perſons propoſed 
to be bail for any ſuch offender ; unleſs the bail offered 
ſhall be well known to the Juſtice, and he ſhall approve 
of them ; and every ſach offender who ſhall be bound 
over to the ſeffions or aſlizes, ſhall be tried at the text 
ſeſſions or aflizes to be held after his being apprehended; 
unleſs the court ſhall think fit to put off the trial ori 
juſt cauſe niade out to them, 

Sef?. 18. And in all proceedings on this a@, any 
perſon ſhall be admitted to be a witneſs; notwithſtand- 
ing his being an inhabitant of the place wherein the 
offence ſhall have been committed: . 
| $2. 19. And the Juſtice before whom any perſor 
ſhall he convicted upon this aEt, ſhall cauſe the convic- 
tion to be drawti up in the form, or to the effeR fol- 


lowing. | 


To wit, Be it remembered, that on this =——— gay 
mmm # the = year of his Majeſty's 
reign, is convitted before = of his Majeſty's 
Juſtices of the peace for the ſaid county of === [or for 
the riding or divi/ion of the ſaid county of ————, or {a 
the tity, liberty, or town of ——, as the caſe ſhall be] 
GY mom ——_—_— and —_ aid —— _— 4 ad- 
judge him or her to pay and forfeit for the ſame, the ſum of 
mn nn Given under -, the day and year afert- 
faid. 


The fame to be written on parchment,” and tranſmits 
-ted to the next ſeffions, 'to be kept amongſt the records ; 
and if any perſon ſhall appeal ro the faid ſeſſions, the Juſ- 
tices there ſhall, upon the receiving the ſaid conviftion; 
proceed to hear and determine the matter. | 
S:f. 20. And no certiorari ſhall be granted to remove 
any proceedings on this aCt. \ EIT | 
Sea?. 21. And if any perſon conviaed of any offence 
' puniſhable by this a&, ſhall think himſelf aggtieved by 
the judgment of the Juſtice before whom he ſhall bave been 
 convifted, he may appeal to the next fefſions, and the 
execution of- the judgment ſhall, in ſuch cafe, be ſuſ- 
pended ; the perſon convicted GEUE into recognizance 
"at the time of the convittion, with two fureties, in 
double the ſum he ſhall have beet) adjudged to pay, uport 
condition td proſecute ſuch appeal with effe, and to be 
forth-comitig to _ the judgment and ATR, 


F 


o. x | 
6f the ſaid ſeſſions ; and the ſeſſions ſhall award ſuch coſts 
as ſhall appear juſt and reaſonable to be.paid to either 


party. And if the judgment ſhall be affirmed, the ap- 


pellant ſhall immediately pay. the ſum adjudged to be for- | & 


feited, together with ſuch coſts as the court ſhall award, 
or in default thereof ſhall ſuffer the pains and penalties by 
this aCt inflicted upon perſons reſpeCtively, who ſhall neg- 
leCt to pay, or ſhall not pay the forfeitures. by this aCt to 

__, {7} 7 

Se. 22. And perſons ſued for any thing done on 
this at may have double coſts, Gy | 
 Seft. 23. And Juſtices aCting under this ſtatute, ſhall 
be indemnified as by the 24 Geo. 2. cap. 44. And no 
ſuit ſhall be commenced againſt any peace-officer, for 
any thing done in the execution of this a&t, until no- 
tice in writing ſhall have been-given to him, or left at 
his uſual place of abode, by the attorney employed 
"_ him; which notice ſhall contain the name and 
Place of abode of the perſon who is to bring the aCtion, 


together with the cauſe of action, and the name and 


lace of abode of the attorney ſhall be underwritten or 
indorſed_ thereon; and ſuch peace-officer may, at any 
fime within fourteen days after ſuch-notice, tender, or 
cauſe to be tendered, any ſum or amends for the injury 


- complained of, to the party compltining, or to the ſaid 


_ fee. 


"ſhall be paid. half yearly in advance, without an 
.deduction than one ſhilling in the pound, 


attorney ; and if the ſame 1s not accepted of, the defen- 
dant may plead ſuch tender ir bar of ſuch aCtion, toge- 
ther with the general iſſue, or any other plea, with leave 
of the court; and if the jury ſhall find the amends to 
have been ſufficient, or otherwiſe the plaintiff ſhall fail 
in the action, he ſhall have his coſts; and if the plain- 
tiff ſhall prevail, he ſhall have ſuch damages, as the jury 
ſhall think proper, together with full coſts. 

 Check-roll, Is a ro/{ or book, containing the names of 
ſuch as are attendants and in pay to the King, or other 
great perſons, as their houſhold ſervants. Anno 19 Car. 
2. c. 1. It is otherwiſe called the cheguer-roll, an. 24 
H. 8. c. 13. An. 3 Hen. 7. c. 33. and ſeems to be a 
word abſtratted or derived from the Exchequer z which 
Clerk of the Theck, ſee in Clerk. | 

Checkerelli panni, Cloth chequered, or variegated in 
the weaving.—— Henricus prior & conv, eccleſ. Chriſti 
Cant. conſtituunt Raymundum filium Raynoldi procurate- 
rem & mercatorem ſuum ad emendum ſingulis annis ducen=- 
os pannas quos [Friſones vocant, unde triginta erunt checke- 
relli, & alu plam; & guilibet pannus continebit in bngitu- 
dine quatuor ulnas, & in latitudine ulnam unam & dimi- 
dium ad minus, —T]Jat. 13 Rul. Sep. 1313. Ex Regiſtr. 
Eccl. Chriſti Cantuar. MS, 

Cheefe and Cheeſe-mongers, See Butter and Cheeſe. 

Chelindro, A fort of ſhip. Obligavit ſe imperator ad 
100 chelindras & 5o galeias ducendas ultra mare, Mat, 
Parif. anno 1238. . 

.Cheilmsfozd. See Canonium. | 

Chelſea hoſpital. A college ſhall be ereed at Chel- 


ſee, and a trench made to convey water from the river 


Lee to London, to maintain the ſame, by ſtat. 7 Fac. 1. 
c: 9. By late ſtatutes concerning the army, one day's 


| pears by Pat. 8. Ed. 1. 


PIY ſolebant dare cherſetum, ſeil. tres pallinas ts 
gallum.-——Cartular. Rading. Ms. f. nn, IN 


 Cheft, An uncertain quantity of merchandize, wine, 
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Cheſter, Where felony, &c. is committed by any 
inhabitant of the Palatine of Chefer, in another count 

proceſs ſhall be made to the exigent where the offence 
was done, and if the offenders then fly to the County of 
Che/ler, the outlawry ſhall be certified to the officers 
there. Stat. 1 Hen. 4. c. 18. The ſeſſions for the co 
Palatine of Che/ter, is to be kept twice in the year 
at Michaelmas and Eaſter : and Juſtices of peace, &; "4 
Chefler ſhall be nominated by the Lord Chancellor, $14; 
27 Hen. 8, c. 5. 32. Hen, 8. & 43. Recognizance of 
ſtatutes merchant may be acknowledged, and fines may 
'be levied before the mayor of Ch-/ter, &c, for lands ly- 
ing there, and may be reverſed for error before the chief 
Juſtice. 2 & 3 Ed. 6.r. 31. 43 El. c. 15, When 
Juſtices and bailiffs of Che/ter to account in the Exche. 
quer, 51 Hen, 3. ft. 5. Dioceſe of Che/ler united to 
the province of Fork, and diflevered from Canterbury, 
33 Hen. 8. c. 31. Knights and citizens to be eleQcd 
for the county and city of Che/ter, 34 & 35 Hen. $, 
13 The widows and children of citizens of Cpe/er, 
to be provided for according to the cuſtom, 4 & 5 1}, 
& M.c. 12. Proviſions for the election ot knights, 
&c. in Cheſter, 10 Ann. c. 23. Where plaintiff may 
enter defendant's appearance, 6 G-90. 2. c. 14. When 
defendant to appear on writs returnable in the vacation, 
22 Geo. 2. c, 46. Mayor, &c. when to be elcCted, 26 
Geo. 2. c. 34. See Coumnies Palatiae. 

Chevage, (Chevagium, from the Fr. chef, 1. e. cojut, 
cenſus capitis) Signifies a tribute or ſum of money, for- 
merly paid by ſuch as held lands in villenage, or other- 
wiſe, to their lords in acknowledgment ; and was a kind 
of head or poll-money ; whereof Bra#on, lib. 1. c. 10, 
ſays thus; Chevagium dicitur recognitio in fignum ſuljefti- 
nis & dominii de capite ſuo. It ſeems alſo to be uſed for 
a ſum of money, yearly given to a man of power, for 
his countenance and proteCtion, as to their chief head or 
leader. Lambard (lib. 2. c. 5. Eirenarch.) writes it <þi+ 
vage : we now - call it chiefage, Eft & apud Vallos che- 
vagii genus quod Amabyr vecant, principi Woalliz {ro mari-' 
tandis filiabus, olim ab omnibus (ut afſerunt) bodie a qui 
buſdam (etiam liberis) perſclutum, ſays Spelman, on the 
word chevagium. See Coke on Littl. fol. 140. 

That it is taken for a ſum of money appears in a char- 
ter of H. 3. Mandatum eft quod prediftum f:ſtum Santi 
Edwardi vice regia teneunt & ſelenniter celebrent ag ſtim, 
(the coſts) Regis & capitagium Regis & Regina, Tc, Iu 
Freſne, Cowell, edit. 1727. | 

The Jews, whilſt they were admitted to live in Erg- 
land, paid chevagium or poll- money to the King ; as ap- 

{ts I. 7. 15. Anditwas 31. 
for every head, paid yearly "at Za/er, in token of their 
ſervitude, Stat. de Fudai/mo. | : 
Chevantia, A loan or advance of money upon credit; 


unty 


| goods, ftock,—— [dem prioratus pene deſiruttus, & pojr 


pay in a year Is to be deducted out of every officer's and | ſefſiones ſue ad . plurimos termings pro plurimis chevanciis 


foldier's pay, for Chelſea hoſpital. By ſtatute 28 Geo. 2. 
c. I. aſhynment of out-penſions in Chelſea hoſpital be- 
fore due, are _void;,.and by the ſame ſtatute penſions 
y 1 y other 
Chelſea water works, Commiſſioners 'of Che!/ea water 
works incorporated, 8 Geo, 1. c. 26. >; 
Chemia, dee Chimin. ; 
Chenſers, mentioned in 27 HT. 8. c. 7. Are ſuch as 


_ pay tribute-or ger/e,. chief-rent or ?quit-rent. 


_ clown, 


. 
% 


—_ 


flow in ſtrangers bottoms. 


_ Cheozles verbimg, The curtilage of a, countryman or 
Chepftow. Breach wines may. be brought into Chep- 
| | ie. TID DS 
Checchez, A fort of tribute... 

erſct. See Churcheliet. , - - 


+ Lyerſecum, Any - cuſtpmary | oblation paid. (at firſt 


- Per 


5.'1n lieu of church-ſeed, or .corn). to the pariſh 


. prielt or. appropriators,—— Inter ſfervitia conſuetudinaria 


 tenentium in Blebury de "dominio abbatis 


6 


terit. 


alienate exiflunt., (Mon. Angl. 1. tom. p. 629.) ! * 
Are mortgaged out for debts, or ſums of money borrowed 
——Rex rever. in Chriſto patri W, Archiepiſc. Cant— 
Nos ſuper executione effettus pradieti ceperimis propeſitum 
ad partes exteras perſonaliter tranſmea"e ; & 19s auerientes 
hujuſmad:. propeſitum noflrum abjque chevantia competeniti ad 
optatum finem commade deduci nu poſſe —— Necnen gualiier 
difia chevantia gquietius & citius fiert, ac creditoribus wſtris 
in hat parte melior & firmer: ſecuritas ſoluicnum dart po- 
ba ad. Parl. 5 R. C. | 
Chevaſia, (Cheveſcium, ) The ſame with chacea; Dir 
| nationes eHow {60 abbati, Fc, detota terra ſua ara cus 
cheveſciis. Adzn. 2 tom. p 629. RE RD 
Cheverillus, A young cock or cockling, 2 choverth 
Mandatum eſt wvicecom. Southampton. quod 172 bailiua Fn 
perquiri faciat ad opus Regis contra sn/ians fpaſcha gingut- 
ginta gallinas & wigintt cheverillos liberandes apud Caſes 
don /eneſchallis noftris. —— ['odem modo Pp wricecai 
Wilts. de tot gallinis & tet cheverellis. £ at. 15 H. 3 


& conv. Rading | 


Cheviſance, (Fr. cheviſſance,) An agreement or. com- 


[ 


pofiuen 


« 


'C H'1 


Gtion made; an end or order ſet down between a cre- 
witor and a debtorz or ſometimes taken for an indireQt 

:n or booty. Lord Yerulam in his 7. 7, But in our 

tutes it is moſt commonly uſed for an unlawful bargain 
or contraſt, As 37 H. 8. cap. 9. 13 Eliz. cap. 5 & 8, 
and 12 Car. 2. cop. 13. In Rot, Parl, 21 Eg: 3. it is 
written cheevances, =» 

Chevitiae and Cheviſcae, (Chevez,) Heads at the end 
of ploughed lands. — Novem acras terre cum cheviſcis 
ad ipſas pertinentibus, Mon. Angl. 2 par, fol. 116. & 
Pat. 9 d. 2, par. 2, M, 2, : 

Chicheſter, How paved, 18 Eliz. c. 19. 
to be brought thither, 27 E/iz. c. 22, 

Chief. See Capite. 

Chiefage. See Chevage, Lo; 07 She þ 

Chief piedge, (Plegius, .vel vas capitalis) Mentioned in 
20 H. 6. c. 8. See Boroughzhead, - = 
Children, Are in law a man's iſſue begotten on his 
wife, In caſe land be given by will to a man and his 
children who has ſuch alive, the devifee takes only an 
eſtate for life ; but if there be no child living, it is held 
to be an eſtate tail. 1 ent. 214, 225. A deviſe to one's 
children, prima facie, refers only to ſuch as are alive at the 
time of making the will ; though were the ſame to c<hz/- 
drm living at his death, a child in ventre ſa mere, may be 
looked upon as living. « P. /JPilliams 342, 244. Allo a 
ſon, with which a wife is priviment enfient, is adjudged 
living at the time of the teltator's death, to prevent an 
eſtate going over to another, &c, 1bid. 486. If a ſum 
of money is given in truſt for the c<:/dren of another per- 
ſon, and he had only one child and ſeveral grandchildren, 
the child only ſhall take ; yet it is ſaid if ſuch perſon had 
not any child living, the grandchildren might have taken 
by the name of chi-dren. 2 Vern. 106. Abr. Caf. Eq. 
202. A father being about to make his will, and thereby 
intending to have made proviſions for his younger chil- 
dren ; his ſon and heir difſuaded him from doing it, and 
promiſed that he would. take care his. brothers and fiſters 
ſhould have proviſions z upon which the father forbore 
making them, and they were decreed in Chancery againſt 
the heir; his promiſe being a frand. Preced. Canc. 4. 
And where a perſon going to ſuffer a recovery, in order 
to provide for younger children, was kept from it by the 
heir in tail, he promiſing to do for them himfelf ; it has 
been ruled he ſhould do it after the father's death. Prec. 
Chan. 5. See Adminiftcator, Pofthumous. : 
. Childwit, ($ax.) Signifies a power to take a fine of a 
bond. woman, unlawtully begotten with child. Przor 
habeat gerſumam de nativa ſua impregnata ſine licentia ma=- 
ritandi, Ex Regiſtro Priorat. de Cokesford, Every re- 
puted father of a baſe child, gotten within the manor of 
Writtel, in com. Eſſex. pays to the lord for a fine 3s. 4d, 
where it ſeems to extend as well to free as bond-women ; 
and the cuſtom is there yet called Chi/d-wit: Duicungque 
illam culpam fecerit, vocat. childwit, archiepiſcopus cut 10- 
tam aut dimidiam emendationis partem habebit quictum eſſe de 
childwit, Du Freſne. _ | 
— Chim, (Fr. chemin) Signifies in law phraſe a way: 
it is divided into two forts; the King's highway, and a 
Private way. Mitchin, fel. 35. The King's highway, 
ciminus Regius, is that by which the King's ſubjeRs, and 
all under his proteQtion,, have free erty to paſs, though 


, 


The water 


the property of the foil, on each ſide where the way licth, 


may perbaps belong to ſome private man. A way private 


' 18 that, by which-one 'man or more haye liberty to paſs, 


either by preſcription or by charter, through another man's 
ground, And this is divided into chimin in groſs, and 
chimin appendant, Kitchin, fol. 117. Chimin in groſs, 
8 that way which a man holdeth principally and ſolely in 
itſelf ; - chtmin appendant is that which a man hath adjoined 


to ſome other thing or appurtenant thereto, For exam- 


ple; if a man hire a clote or paſture,. and covenant for 
angreſs 2nd egreſs to and from the ſaid cloſe, through ſome 


- Other ground, by which otherwiſe he cannot paſs : or 


<imin in groſs may be that, which the cv:i/ians call per- 
Jnal; as when one covenanteth for a way through an- 
other-man's ground for himſclf and his heirs: chimin ap- 
þendant, 'on the other fide, may be that which they call 
real; as when a man purchaſeth a way through another 


man's ground, for ſuch as do or ſhall dwell in this or 


| C H t- 
[that houſe; for ever, or be owners of ſuch a-manor. . es 
Co, on Litt. fol. 56. and 4 Vin. tit. Chimin. | 

Chiminage, (Chiminagium) Signifies a toll for way= 
farage through the foreſt. - Cromp. Furiſd, fol. 18 
Tel-nium quod in foreſlis exigebant foreftari a plauftris 
equis onerts cauſa eo venienttbus. Charta Foreſta, c. 14. 
Nullus foreflarius de catero, qui. non fit foreflarius de feods, 
reddens nobis firmam pro baliva ſua, capiat chiminagium 
aliquid in baliva ſua, & c.—— Et quedam conſuttuds vacat, 
The feudiſts ca'l it pedagium, I his in Pulton, fel. 8. 
is fallly printed chimmage; and in a record in the Tower 
I find chimage. Cowell, edit, 1727. _ | 

Chiminage, inter Reſtormnal & Leſtreithiel guondam ad 
xiid, per ann, MS, Survey of the Duchy of Cornwall. 

Chimney-money, otherwiſe called hearth money, A duty 
to the crown on houſes. . By ſtatute 34 Cars 2. cp. 12. 
Every fire-hearth and ſtove of every dwelling -or other 
houſe within England and I/ales (except: ſuch as pay not 
to church and poor) ſhall be chargeable with 25, per 
annum, payable at Aichaeſmas and Lady-day to the Kiny, 
his heirs and ſucceſſors, &c. which payment was com- 
monly called. chimney-money. This tax being much com- 
plained of, as burthenſome to the people, hath been 
long fince taken off, and others impoſed in its ſtead ; 
among which that on. 4wirdows of houſes, laid 7 & 8 
/V/ill. 3: has by ſgme perſons been eſteemed almoſt equally 
grievous. See Fuage, = 

Chunnies. What duties payable for ſmall and large 
backs of chimnies, 2 J//ill, & Ma. eff. 2. c. 4. 

Elina and Napan wares, To what dutics hable, &c. 3 
&I 4 Ann. c. 4. 7 Geo. 1. 21, | 

Chip, Cheap, Chipping, Signifies the place to be a 
market-town ; from the Sax. ceapen, cyppan, emere; as 
Chippenham, Cheapfide, &c. 

Chippingavel, reCtius Cheapingavel, Toll for buying 
and ſelling. See Bagavel, _ | 

Chzirgemote, Circgemate, or Chirchemote, A Saxon 


word ſignifying forum ecclefiaſlicum ; Yuouſque chirgemote 


diſcordantes inveniet, vel amore congreget, vel ſequeſiret ju- 
dicto, Leg. H, 1. cap. 8. & 4 Inſt. fol. 321. + 
Chirograph, {(Chirographum,. or ſcriptum chirogra- 
phatum) Signifies any public inſtrument of giſt or con- 
veyance, atteſted by the ſubſcription- and croſſes of the 
preſent witnefles, and was in the Saxon times called c<hi- 
rographum , which being ſomewhat changed in form and 
manner by the. Normans, was by them ſtyled Charta ; of 
which 1ngulph gives this account. Chirographorum 
confettionem Anglicanam, gue antea uſque ad Edwardi 
Regis tempora fidelium preſentium ſubſcriptionibus cum cru- 
cibus aureis alitſque ſacris fignaculis fir ma fuerunt, Nor- 
manni condemnantes Chirographa chartas. vecabant, & char- 
tarum firmitatem cum cerea impreſſione per uniuſcujuſcung. e 
ſpeciale figillum ſub tnſ{illatione trium wel quatuor teflium 
adſflantium conficere conflituebant, Hiſt. Ingulph. edit. 
Gale, pag. 901. Anciently, when they made a c<hir9- 
graph, or deed, which required a counterpart, as we call 
it, they engroſled it twice upon one piece of parchment 
contrary-wiſe, leaving a ſpace between, in which the 
wrote in great letters the word chiregraph ; and cut the 
parchment in two, ſometimes even, ſometimes with 7z- 
denture, through the midſt of the word, concluding the 
deed with, ——1[n cujus rei teſtimonium utraque pars mutus 
ſeriptis praſentibus, fide media figillum ſuum Py apponi. 
This was afterwards called div:denda, becauſe the parch- 
ment was ſo divided or cut. And the firſt uſe of theſe 
chirographs was in Henry the Third's. time. See Jnden- 
ture. Chirograph was zlſo of old uſed for a fine.—— 
Promittens fideliter fide media ſub juraments prefliti, quod 
in adventu Fuſliciariorum prox. errantium levari faciam 
chirographum de prediia remiſſione, &c. -Charta Neſte 
de Stanley fine dat, in Regiſtro de Wormley, And the 
manner of engroſſing the fines, and cutting the parch- 
ment in two pieces, 1s ſtill obſerved in that office, which 
is called the Chirographer's effice, But as to deeds, that 


was anciently. called a chirograph, which was [deſcribed 
by the proper hand-yriting of the vendor or dgbtor, and 
delivered to the buyer or creditor ; and it differed from 
ſyngraphus, which was in this manner, viz. both parties, 
as well the creditor as debtor, wrote their names, and the 


names of the witneſſes, and the ſum of money borrowed, 
| eithec 


EN f 


Ether or faper 6? orr # piece of wood, ahd the word | 
þrgraphus in capital letters in the middle z which letters 
were cut in the middle, and one.part delivered to each 
party, that upon comparing them (if any diſpute ſhould 
Fiſe) they right tally, arid ſo put an end to the difference. 
When this prudent cuſtom had for ſome time prevailed, 
then the word chirographum was appropriated to ſuch bi- 
pn writings or indettures.—Et in hujus rei teflimontum 
ic ſeripto in modum chirographi confefto wicifſim ſigilla 
#9/ira apprſuimus. Kennet's Paroch. Antiq. p. 177.—— 
Ut autem ifta armventio tuta & inconcuſſa perpetito permaneat, 
preſentrs [cripti ſerie & utriti/que monaſterii figilit teflimonio 
una cum figillis abbutum divijo inter eos chirographo con- 
firmata eff. Ibid. p. 223. The chirographs were called 
charte diviſe, ſcripta per chirographum *diviſa, chart per 
alphabetum drvije, as the chirographs of all fines are at this 
day. 
Chirographer of fines, (Chinographus finium & 6on- 
cordiarums, from the Greek xep, manui, a hand, and 
youu, ſcribo, tv write), Signifies, in the Common Law, 
that officer of the Common Pleas who ingrofleth fines in 
that court, acknowleged. into a perpetual record, aſter they 
are acknowleged and fully paſſed by thoſe officers by whom 
they were formerly examined, and that writeth or delivereth 
the indentures of them unto the party. * 2 H. 3, c. 8. and 
Wet. SymbelL. par. 2. tit, Fines, ſe. 114, & 129. F.N. B. 
fel. 147. This officer alſo maketh two indentures, one 
for the buyer, another for the ſeller, and makes one other 
indented piece, containing alſo the effect of the fine, which 
he delivereth over to the cuf/tzs brevium, that 1s called 
zhe foot of the fine.. The chirographer alſo, or his deputy, 
doth: proclaim all the fines in the court every term, ac- 
cording to the ſtatute ; and then repatving to the office of 
the cu/2os brevium, there indorſeth the proclamations upon 
the backſide of the foot thereof ; and always keepeth the 
writ of covenant, as alſo: the note of the fine. Cowell, 
edit z727. Chirographer's fees, 13 £9. 1. fl. 1. c. 44. 
46 Ed. 3. fel. 342. 2 Hen. 4. c. 8. Chirographer ſhall 
write a table of the contents of every fine, to be ſet up in 
the Common Pleas, and at the aflizes, 23 Eliz. c. 3. 
Chicurgeons. See Phyſicians. 
Chitte, A fhift, ſhirt, or ſhroud. Thomas Cums- 
berworth, knight, of the dioceſe of Lincoln, by his laſt will 
made in the year 1450, thus provides for his ſelf-denying 
funeral. « Furſt I gyff my ſawle to Gode my Lord 
« and my Redemptur, and my wrechid body to be beryd 
* in a chitte without any kyſte (7. e. cofhn), in the north 
© yle of the parych kirke of Somerethy, &c.” Ex Reg. 
Marmaducdt Lumley Epiſe. Linc, 
Chivage. See 'Chevage. | 
Chivairy, {Servitium militare, frem the French che- 
walicr), Signifieth, in our Common Law, a tenure of land 
Þy knight's ſervice : for the better underſtanding whereof, 
It is to be known, that there is no land, but is holden me- 
diately or immediately of the crown by ſome ſervice, and 
therefore all our freeholds that are to. us and' our heirs are 
called feuda or feoda, fees ; as proceeding from the be- 
neficence of the King, for ſome ſmall yearly rent, and 
the performance of ſuch ſervices as originally were Jaid 
upon the land at the donation thereof; for the King 
ve to the great nobles, his immediate tenants, large poſ- 
eſſions, for ever, to hold of him for this or that ſervice 
or rent: and they again' in time parcelled out 'to ſuch 
ethers as they liked, the fame lands, for rents and ſer- 
vices, as they thought good, And theſe ſervices are by 
Littleton divided into two ſorts, chivalry and ſocage ; the 
former is martial and military, the other clownith and 
ruſtical. Ehivatry therefore is a tenure of ſervice, whereby 
the tenant is bound to perform ſome noble or military 
office unto his lord ; and is of two forts, either regal, that 
is, ſuch as may hold only of the King, or ſuch as may 
hoid only of a common perſon : that which may hold 


only of the King is properly called ſervitium, or ſerjeantia, | 


and is again divided into grand or petit, great or ſmall; 

reat, commonly called grand /erjean'y, is that where one 
holdeth lands of the King by ſervice, which he ought to 
do in his own perſon ; as to bear the King's banner or his 
ſpear, or to lead his hoſt, or to find a man at arms to 


& tt'6 


| Petit ſfarjeanty is Where a man boldeth land of the Ling, 


to yield him annually fome ſmall thing towards his w.. 
[2s © ford; dagger, bow, &c. Lind. tit. Pitie Serjvanee 
 Chivalry whereby a man may hold of a common ertoa. © 
called /cutagium, efcuage, that is, ſervice of the thichi rnd 
'this is either uncertain or certain. Eſcuage wricertain is 
likewiſe two-fold; fiiſt, where the tenant is bound wet 
low his lord, going in perſon, to the King's wars ap; * 
his enemies, either himſelf, or to ſend a ſufficient kr 
his place, there to be, maintained at his coſt ſo'many da ” 
as were agreed upon between the lord and firſt tenant” z; 
'the granting of the fee. And the days of fuch lerbice 
ſeem to have been rated by the quantity of the land & 
-holden ; as if it extended to a whole knight's fee, the 
the tenant was bound to follow his lord forty days; =; 
a knight's fee was ſo much land, as in thoſe days A ac 
counted a ſufficient living for a knight, and that was N 
hundred and eighty acres, as ſome hold, or as oibers, 
eight hundred, or ffteen pounds per annum. Cam. Brit. 
þ. 110. Sir Thomas Smith ſaith, cenſus equeſtris is forty | 
pounds revenue in free lands ; but it it extend to half 4 
knight's fee, then the tenant is bound. to follow his lord 
but twenty days; if to a fourth part, then ten days, F 
N. B. fel. 83, 84. The other kind of this eſcuage Rn 
tain 18 called ca/tleward, where the tenant by his land is 
| bound, either by himſelf or ſome other, to defend a caſtle 
as often as it ſhall come to his courſe. Eſcuage certain, is 
where the tenant is ſet at a certain ſum of money be 
paid in lieu of ſuch uncertain ſervice ; as that a man ſhall 
' pay yearly for every knight's fee twenty ſhillings. Stow, 
| Annal. pag. 238, For half a knights fee ten, or ſome 
like rate. And this ſervice, becaule it is drawn to 2 cer- 
tain rent, groweth to be of a mixt nature; not merely 
ſocage, for that it ſmelleth not of the plough, and yet 
 ſocage, in effeCt, is now neither perfonal ſervice nor un- 
' certain. Lit. tit. Socoge, 'T his tenure called chwvatry, 
uy : z 
hath other conditions annexed to it, as homage, fealy, 
wardſhip, relief, and marriage. Bratt. lib. 2. cap. 75, 
which fee in their reſpeCtive places. Ch:valry is either ge- 
' neral or Jſpecral. Dyer, te 61, num. 47. General ſeemeth 
' to be where it is only {aid in the feoffment, that the tenant 
holdeth per ſervitium militare, without any ſpecification of 
| ſerjeanty, eſcuage, &c, Special, that which is declared 
particularly what kind of knight's ſervice he holdeth by. 
But there is a great alteration made in thefe things by the 
ſtatute made 12 Car. 2.. cap. 24. which faith, all tenures 
by knight's ſervice of the King or of any other perſon, 
: knight ſervice in capite or ſocage ; in capite of the King, 
and the fruits and conſequences thereof happened, or 
: which ſhall or may happen or ariſe thereupon, or there- 
| by, are taken away and diſcharged : and all tenures of 
: houſes, manors, lands, &'c. ſhall be conftrued and ad- 
judged to be turned into free and common ſocage, &c. 
Chocolate, See Coffee. | 
Chop-rhirch, ( Eccleffarum permutatic) Is a word uſed 
.9 H. 6, cap. 65. a, by the ſenſe of which book it was 
in thoſe days a kind of trade ; for the judges ſay it was 
'a lawful occupation, and a good addition : yet Brook, 1n 
; his Abridgment, calls it not an occupation, but a thing 
' permiflible by law. It was, without doubt, a nickname 
given to thoſe that uſed to change benefices ; for to <o 
.and change is an uſual expreſſion to this day. We have 
alſo read church-chopper for him that uſed to make ſuch 
* changes, Alit vero quorundam ſatorum zizanie, ſub- 
Fverſorum juſiitiz, & inaudite abuftonis inventorum, Ut 
illts werbis utamur, choppe=-churches, communiter appellati, 
; mediatione doloſa interveniente, execrabili ardere avarilie, 
 quandegue in ſubdolis permutationibus, hos nimia inzquaiitate 
' beneficiorum, ac illis quandoque obtentts beneficits, fucatis 
 coloribus totaliter deſlituunt & defſraudant,, Litera m1 
[omnibus Epiſcopis Suffraganeis Domini contra choppe- 
churches. Ann. 1391. Spelm. de Conc. vol. 2. fol. 64> 
Chozal, (Choralis) Is fuch a perſon of whom Mr. 
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' Dugdale, in his Hiſtory of St. Paul's Church, pag. 17%: 
fays, there were fix, whom he calls vicars chorals, 

longing to that church, and ſignifies one that by vue 
-of any of the orders of clergy, was in ancient time a} 
[mitted to fit and ſerve God in the choir, which Latin 


Gyht within .the four ſeas, Sc, Liith, nt, Serjeanty. | 


is termed chorus. 


2. - Chozepiſcoph 


C H O©O 
Fcopi, Suffragan or rural biſhops, delegated 

4 Cn Goceſun ikiets authority was rated by 
/ e councils, and their ofhice by degrees aboliſhed. Af- 
og ror the rural deans were ſo commiſſioned to exer- 
— epiſcopal juriſdiQtion, till inhibited by pope Alexander 
| O Third, and the council of Tours, See Kennet's Parvch. 


a ». 629: | 
kk fg thing > it is uſed with divers epithets ; as 
ſe local is ſuch a thirg as is annexed to a place, For 


example, a mill is choſe local. Choſe tranſitory ſeems to 


be that thing which is moveable, and may be taken away, 


or carried from place to place, K. tchin, fol. 18. Choſe 
in an is a thing incorporeal, and only a right; as an 
annuity, obligation . for debt, a covenant, voucher by 
warranty, and generally all cauſes of ſuit for any debt or 
duty, treſpaſs or wrong, are to be accounted choſes in 
m— generally all cauſes of ſuit for any debt, duty, 
or wrongs are to be accounted choſes in ation :; and it 
ſeems choſe in ation may be alſo called choſe in ſuſpence, 
becauſe it bath no real exiſtence or being, nor can pro- 
perly be ſaid to be in our poſſeſſion. Br. mit. Choſe in 
{:timm. When a man can bring an aCtion for ſome duty, 
viz. debt upon bond, or for rent, or action of covenant, 
or treſpaſs for goods taken away, or ſuch like; theſe 
are choſes in ation + and as they are things whereof a 
perſon is not poſſeſſed, but 1s put to his aCtion for Treco- 
yery of them, they are therefore called choſes in ation. 
i Lil. Abr. 264. A perſon difſeiſes me of land, or 
takes away my goods ; my right or title of entry into 
* the lands, or ation and ſuit for it, and ſo for the goods, 
is a choſe in ation: {o a debt on an obligation, and 
power and right of ation to ſue for the ſame. 1 Brownl, 
33- Anda condition and power of re-entry into land 
upon a feoffment, gift, or grant, before the performance 
& the condition, is of the nature of a choſe in ation. 
Co. Lit. 214. 6 Rep. 50. Dyer 244. If one have an 
adyowſon, when the church becomes void, the preſenta- 
tion is but as a ch»ſe in ation, and not grantable : but 
it is otherwiſe before the church is void. Dyer 296. 
Where a man hath a judgment againſt another for mo- 
ne1, Or a ſtatute, theſe are choſes in aftion, An annuity 
in fee to a man and his heirs, is grantable over : but it 
has been held, that an annuity is a cho/e in ation, and 
not grantable. 5 Rep, 8g. Fitz. Grant, 45. A choſe 
in ation Cannot be transferred over ; nor is it deviſeable : 
nor can a choſe in ation be a fatisfaQtion z one bond can- 
not be pleaded to be given in ſatisfaQtion for another ; 


but in equity c/es in ation may be aflignable ; and the} 


King's grant of a c<h-/e in aftion is good. Cro. Fac. 
170, 171. Chanc, Rep. 169. When bonds are aſſigned, 
it is done with power of attorney to receive and ſue in 
the aſſignor's name ; ſo that though in this caſe a choſe 
in aim is ſaid to be aſſignable over, yet it amounts 
| to little more than a letter of attorney to ſue for the 
debt. 1/2:4%: Infl. 282. A man may authorize another 
to ſue for a debt by ſpecialty in his name, and by agree- 
ment promiſe it to him when recovered; or he may 
give, grant, or aſſign the writing, and ſo deprive himſell 
of the means to recover the debt, though ſuch a debt it- 
ſelf being a choſe in atton, cannot be regularly aſſigned 
over. 1 Shep. Abr. 337. Charters, where the owner 
of the land hath them .in poſleſſion, are grantable: a 
poſſibility of an intereſt or eſtate in a term for years, is 
near to a <> f in a&i;n, and therefore may not be grant- 
el; but a poſſibility joined with an intereſt, may be a 
grantable chattel. Co. Lit. 265. 4 Rep. 66. Moor Ca, 
1128. And this the law doth provide to avoid multiph- 
city of ſuits, and the ſubverſion of juſtice, which would 
follow if thele things were grantable from one man to an- 
other, Dyer 30. Plowd. 185. But by releaſe, 55 in 
ein may be releaſed for ever; but then it muſt to 
parties and privies in the eſtate, &c, For no ſtranger 
_ may take advantage of things in aCtion, ſave only i 
ſome ſpecial caſes; as upon the fat. 32 H. 8. cop. 8. 
Ce. Lit. 214. Yelv. 9, B85. A chiſe in ation, as an 
obligation, &c. is not within the //at. 21 H. 8. con- 
cerning larceny by ſervants, in going away with or em- 
dezzeling their - maſter's goods, to the value of 40 5, 
Yok, 1, 'N* g1. ; | 


| was to be renewed once every year. 


any but the owner. 
92. But ſee flat. 2 Geo. 2. cap. 254 


| and generally theſe are of no uſe to 
:t Hawk. P.C. þ: 
under tit. Felony, | 

Chaſme, Was the holy oil, with which heretofore 
all infants baptized were anointed. This was made by 
the biſhops; and by a conſtitution of archbiſhop Peckam, 

Dr. Burn. 

Chziſmale, Chri/mat, Chrifom, Cryſom, the face-cloth, 
or piece of linen Jaid over the child's head at baptiſm, 
which of old was a cuſtomary due to the pariſh prieſt, 
—Mulieres ſequentes debent offerre chriſmalia infantum, 
nec chriſmalia debent alienari, nec in aliquos uſus mitti de» 
bent, niſi = uſus eccleſige———Statuta Zgidii Epiſc. Sariſbur, 
anno 1259. n 

Chzimatis denarii, Chriſom-pence, Money paid to the 
dioceſan, or his ſuffragan, by the parochial cler y, for 
the chriſm conſecrated by them about Ea/ter, for the 
holy uſes of the year enſuing. . This cuſtomary payment 
being made in Lent, near Ea/ter, was therefore in ſome 
places called guadrage/imals, and in others paſchals and 
Eaſter-pence, The biſhops exaCtion of it was condemn- 
ed by pope Pius II. for ſimony and vile extortion : 
and therefore the cuſtom was releaſed and quit-claimed 
by ſome of our Engliſh biſhops ——As Robert biſhop of 
Lincoln, by expreſs charter. -Sctatis nos remiſs Cle 
ricts omnibus infra epiſcopatum Lincolnienſem paſchalem con« 
ſuetudinem quam chriſmatis denarios vocant Teſilibus 
Waltero abbate de Kirkſtede, Radulpho abbate de Ludu. 
David abbate de Barling. Magitro Gilberto de Semprings» 
ham. Cartular. Mon. Berdeny, MS. Cotton. 

Choiftenmmgs, See Births, Kegifter. 

Chaiſtianitatis curia, The court Chriſtian, or -eccle- 
Gaſtical judicature, oppoſed to the civil court, or lay tri» 
bunal, or curia domini Regis. Theſe courts of Chriſtianity 
were not only held by biſhops in ſynods, and their arch« 
deacons and chancellors in confiſtories ; but in the rural 
chapters, where the rural dean, or decanus Chriſtianitatis, 
| gg. and the pariſh prieſts were aſſeſſors or aſſiſtants, 

ee Kennet's Diſcourſe of Rural Deans, in his Paroch. 
Antig þp. 641, Hence Fuſlitiam Chriſtianitatis facere 
was to proſecute and cenſure a criminal in the eccleliaſti- 
cal court. As anno 28 Ed. 1,—Alex. Linc. epiſc. Guidoni 
de Charing parochiano ſuo ſalut. Mando tibi & pracipio ut 
cito reddas eccleſis de Egneſham, & Waltero abbati eccl, 
ſuam de Meritona—— YQuod ni cito feceris, precipio ut 
Walterus archdiac. nobis juſtitiam Chrijtianitatis faciat de» 
nec reddas. Ib. p. go. | | 

Chaiſtophers (St.) See Nevis. 

Chuepa, Chop or change——Deai eſſarta de deminis 
patris mei & unam virgatam terre de chueppa quam An- 
dreas tenet.——Cartular. Radings. fol. 94. 

Church, (from the Sax. crce, or from the Greek 
xupiov owog, the Lord's houſe), The place which Chriſtians 
conſecrate to the worſhip of God; or it is the colletive 
body of Chriſtians, uſually termed the catholic church, 
or the body of Chriſtians adhering to one particular opi- 
nion, or form of worſhip; and ſometimes the ſame word 
means a ſynod of biſhops, or of preſbyters; and in ſome 
places it is the pope and a general council, Fohnſ. Dif. 
Under this head is conſidered, 


1. Of founding and conſecrating churches, 


2. Statutes concerning the church and church-yard in ge- 
NO -i4 | 


3+ Statutes concerning the churches of particular places. 


I. Of founding and conſecrating churches. 


Lord Coke ſays, by the Common Law and general cuſ- 
tom of the realm, it was lawful for biſhops, earls, and 
barons to build churches or chapels within their fees ; 
and hereof King John informed pope [nnocent the Third 
(naming only, | Ela cauſa, the biſhops and baronage of 
England, albeit this liberty extended to all), with re- 
queſt, that this liberty to the baronage might be confirm» 
ed, To theſe letters the pope made this anſwer, Yuod 
enim conſuetudine regni Anglorum procedere regia ſerentas 
per ſuas literas intimavit, ut liceat tam epiſcopis, quam 
| omitibus & baronibus, _ m feado fuo fundare ; laias 


quidem 


019 V 
$uidem principibus 14 licere nullatenus denegamus, dummodo 
dieceſant epiſcopi ets ſuffragetur aſſenſus, & fer novam 
flrufturam veterum eccleſiarum juſtitia non letatur. Where- 
as the baronage had abſolute liberty before, now the 
pope addeth the conſent of the biſhop; but that ad- 
dition bound not, ſeeing it was againſt the liberty of the 
baronage warranted by the Common Law: and he ſays, 
he would not have rehearfed this epiſtle, but that it is a 
proof what the general cuftom of the realm was, concern- 
ing the building of churches without the King's licence, 
yet could they not erect a ſpiritual politic body to conti- 
nue in ſucceſhon, and capable of endowment, without 
the King's licence : but by the Common Law, before the 
ſtatutes of mortmain, they might have endowed this ſpi- 
ritual body once incorporated, perpeturts futuris temport= 
bus, without atiy I.cence from the King, or any other. 

Iift. 20x, 202. Vihich body fo incorporated, 1s not 
diffolved, though the church is drowned, or otherwiſe 
deſtroyed ; but, in that caſe, one may be preſented to 
the rectory, and ſhall be liable to annuities and other 
charges: the church, in confideration of Jaw, | being 
properly the are of ſouls, and the right of tithes. Gb. 
189. 

but Dr. Gi)/-n obſerveth on the contrary, that no 
perſon may erect a church without the leave and conſent 
of the biſhop. And this, he ſays, is #greeable to the rules 
both of the Civil and Canon Law, and was made an ex- 
prefs law of the Church of Zagland, many years before 
the reign of King Jon, v2. in the council of /Ye/iminſter, 
in the time .of King St-phen, Nor would this right of 
the biſhop be defeated by the exemptions of rel12ious per- 
ſons- from epiſcopal juriſdiction ; who might not, under 
colour of ſuch exemptions, erect churches in any part of 
their poſſeſſions not exempt, w:thout leave from the biſhop; 
as we find it ſpecially adjudged in the body of the Canon 
Law. And to this, the pope's anſwer to King Fehn 1s 
exaCQtly agrecable ; .Laicrts quidem principibus 1d licere nulla- 
tenus denegamus, dummado dicceſant epiſcopt ets ſuffr agetur 
aſſenſus. And King F-hbr's letter doth not relate to a 
right of erecting with or without licence ; Hnce the oc- 
calion of it was, the building of a collegiate chapel by the 
archbiſhop, who was his own licence; and the only ob- 
jection was, that the building of it would be prejudicial 
to the church of Canter bury, Gibſ. 188, 

But it is to be obſerved, that theſe two affertions are 
not contradicory ; for the one ſays only, that by the Civil 
and Canon Law it might not be done, and the other ſays, 
that it might be done by the Common L:iw: although 
Lord Czte pro:luceth no inſtances, before the reign of King 
F2n or after, of churches eretted without the licence of 
the dioceſan. And it ſeemeth to amount to the ſame 
thing, ſo long as the biſhop hath power (unto which 
Lord C:ke aflenteth), after the church is erected, to with- 
hold or deny the conſecration. 

Ani not enly the biſhop, by refufing to conſecrate, 
may hinder the eſtabliſhment of a new church or chapel in 
any pariſh ; but alſo any other perfon thinking himſelf 
injured thereby, as by incroaching upon his ground, ſtop- 
ping his way, or the like, may apply to the temporal 
courts, who (as they ſce cauſe) will grant him redreſs. 

ihe ancient manner of founding churches was, after 
the founders had made their application to the biſhop of 
the dioceſe, and had his licence, the biſhop or his com= 
miſſioners fet up a croſs, and ſet forth the ground where 
the church-was to be built ; and then the founders might 
proceed in th? building of the church : and when the 
church was finithed, the biſhop was to conſecrate it, but 
not till it was en 'owed ; and before, the ſacraments were 
not to be adminiitered in it. Degge, part 1. c. 12, | 

For though churches or chapels may be built by any of 
the King's {ubjects, yet before the law take knowlege of 
them to be churches or chapels, the biſhop is to conſecrate 
or dedicate the fame: and this is the reaſon that a church 
or not a church, a chapel or not a chapel, hall be tried 
and certified by the biſhop. 9g {nf. 203. 

The law takes no notice of churches or chapels till 
they are conſecrated by the biſhop : but the Canon Law 
ſuppoſes, that, with confent of the biſhop, divine ſervice 


churches and chapels not conſecrated 


erated until neceſſary proviſion be made for the priefl. And 
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3 inaſmuch a it 
provides, that a church ſhall have the privilege of im. 


munity, in which the divine myſteries are celebrateq 
although it be not yet conſecrated ; and there are many IJ 
cences to that effef&t (granted on ſpecial occaſions) in our 
eccleſiaſtical records. G1bf, 190. 
And after a new church is ereQted, it may not be con- 
ſecrated without a competent endowment. And this was 
made a Jaw of-the Church of England in the ſixteenth ca. 
non of the council of London ; A church ſhall nat be cong. 


the Canon Law goes farther ; requiring the endowment 
no: only to be made before conſecration, but eyen to be 
aſcertained and exhibited before they begin to build, Ang 
the Civil Law is yet more ſtrict ; enjoining, that the eq. 
dowment be attually made before the building be begun, 
G1b/. 189, | 


2. Statutes concerning the church and churh-yard jy 
general, | 
Stat. Mag. Chart. g Hen. 3. cap. 1. ,The church of 
England ſhall be free, and ſhall have. all her rights and 
liberties inviolable, 
Stat. 5 Ed. 3. Holy church ſhall have all her libertie 
without diſturbance. 
Stat. J//int. 14 Ed. 1. flat. 2. c. 6. Fairs and markets 
ſhall not be kept in church- yards, 
Stat, 3 Ed. 1. ff. 2. intitled, Statutum ne redor prof. 
ternat arbores in ca-meterio : ** Becauſe we do underſtand, 
that controverſies do oft-times grow between parſons cf 
churches and their pariſhioners, touching trees growing 
in the church-yard, both of them pretending that they do 
belong unto themſelves z we have thought it good, rather 
to decide this controverſy by writing than by flatute, 
Foraſmuch as a church-yard that is dedicatcd is the ſoil of 
a church, -and whatſoever is planted belongeth to the ſoil; 
It muſt needs follow, that theſe trees which be growing in 
the church-yard are to be reckoned amongſt the goods of 
the church, the which laymen have no authority to dil- 
poſe ; but, as the holy ſcripture doth teſtify, the charge 
of them is committed only to prieſts to be diſpoſed of : 
and yet ſeeing thoſe trees be often planted to defend the 
force of the wind from hurting of the church; we do 
prohibit the parſons of the, church, that they do not pre- 
ſume to feil them down unadviſedly, but when the chan- 
ce] of the church doth want neceilary reparations : nel- 
ther ſhall they be converted to any other uſe, except the 
body of the church doth need like repair; in which the 
parſons of their charity ſhall do well to relieve the pa- 
riſhioners, with beſtowing upon them the ſeme trees; 
which we will not command to be done, but we wil 
commend it when it is done.” | 
Stat. Confirm. Chart. 21 Ed. 1. c, 3. The great 
charters ſhall be ſent under ſeal to cathedral churches, 
and ſhall be read before the people twice in the year. 
Art, Cler. g Ed. 2./t. x. c. 10. "Thoſe who abjure the 
realm, ſhall be proteCted while in the church or highway. | 
See Abjuration. | 
Stat. 50 Ed. 3.c. 5, Perſons of. holy church, whilit 
they attend divine ſervice in churches, church-yards and 
other places dedicated to God, ſhall not be arreſted by 
royal authority or conimandment of temporal lords, 
offence of the liberty of holy church, upon grievous for- 
feiture, ſo as colluſion be not found in the ſaid perſons 0t 
holy church. 
Stat. 1 Ric. 2. c. 5. If any ſhall arreſt any perſon ct 
holy church in churches or church-yards, againlt the 1: 
berty of holy church, and thereof be convict ; he ſhall 
have impriſonment, and be ranſomed at the King's will: 
Stat. 15 Ric. 2. c. 15, Whereas it is contained in the 
ſtatute de religic/ts, (7 Ed. 1. fl. 2.) That no religiov* 
nor other whatſoever he be, do buy or fell, under - 
lour of gift, or term, or any other manner of title what: 
ſoever, receive of any man, or in any manner by gift or 
engine Cauſe to be appropriated unto him any lancs or. 
tenements, upon pain of forfeiture of the ſame, whereby 
the ſaid lands and tenements in any manner migit cons 
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may be pectormed, and the ſacraments adminiſtered, in 


againſt the ſaid ſtatute by art or engine in any | anne 
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that it be lawful to the King and to other lords, upen | 


faid lands and tenements to enter, as in the faid ſtatute 
doth more fully appear : and now of late by ſubtle ima- 
ination, and h art and engine, ſome religious perſons, 
arſons, vIcars, and other ſpiritual perſons have entered in 
divers lands and tenements, which be adjoining to their 
churches, and the ſame, by ſufferance and aſſent of the 
tenants, have made church-yards, and by bulls of the 
biſhop of Rome have dedicated and hallowed the ſame, and 
:n them do make continually parochial burying without 
licence of the King and of the chief lords ; therefore it 1s 
declared in this parliament, that it is manifeſtly within the 
.compaſs of the ſaid ſtatute, | 
Stat. 5 & 6 Ed. 6. cap. 4. ſe. 1. If any perſon ſhall 
by words only, quarrel, chide or brawl, in any church or 
church-yard, it ſhall be lawful for the ordinary to ſuſpend 
him; if he be-a layman, ab ingreſſu eccleſie ; and if a 
clerk, from the miniſtration, of Kis olſice, ; | 
$28, 2. If any perſon ſha!l ſmite or lay violent hands 
upon another in church or church-yard, he ſhall be 
deemed excommunicate.- : ; 
$24. 3. If any ſhall maliciouſly ſtrike any perſon with 
a weapon in church or church-yard, or ſhall draw any 
weapon in church or church-yard with intent to firike 
another ; every perſon fo offending, and convict by ver- 
dit, his own confeſſion, or two witneſſes, before the 
Juitices of aflize, of oyer and terminer, or Juſtices of peace 
- in their ſeſſons, ſhall have one of his ears cut off ; and 
if he have no ears, he ſhall be burned in the cheek with 
the letter F, and ſhall (tand excommunicated, 
Stat, 1 Eliz. c. 2. ſe&1, 25. Such ornaments of the 
church, and of the miniſters thereof, ſhall be retained and 
be uſed, as was in the Church of England, by authority 
of parliament, in the ſecond year of the reign of King 
Edward the Sixth, until other order ſhall be therein taken 
by the authority of the Queen's Majeſty, with the advice 
of hgr commiſtioners appointed and authorized under the 
great ſeal of England for cauſes eccleſiaſtical, or of the 
metropolitan of this realm. | | 
By ſtat. 14 £4. 3. ft. 1.c. 1. 2 Hen. 4.c. 1. 1 Jul. 
& Ma. /t. 2. c, 2. the liberties of the church are con- 
firmed. | 


the 


3. Statutes concerning the Churches of particular Places, 

For making the church at //hitegate in Cheſhire a 
diſtinCt pariſh, and. appointing a vicar there,- 33 #7. 8. 
C, 32s 


or building a church at Melcombe Regis, 1 Jac. 1. 


(+ JO. | 
The church of Covent- Garden made parochial, 12 Car. 
2. £37« 
For [puilding St. Paul's, 22 Car. 2. c. 11. ſeft. 61. 
1 Jac. 2, c. 15, 8 JL. 3. c. 14. Additional Cuties for 
carrying it on, 1 An, /?, 2. c. 12, declared to be finiſhed, 
9g Ann. c. 22. ſed. 9. 

For building the church of St. Anne, W:/tminſ/ler, 
1 Jac. 2. C. 20, | j 

Of St. Fames, IYitminſier, 1 Fac. 2. c. 22. Enlarging 
the church-yard, 20 Geo. 2. c. 29. | | 

For repairing JYe/tmin/ler abbey and fniſhing Greenwich 
hoſpital, 8 & 9 IF, 3. <. 14. 9 Ann. c. 22. je. 2. 10 
Ann, c. 11.” ſeft. 32. 6 Geo. 2. c. 25. ſef. 20. M4 

The ſtatutes of cathedral and collegiate churches aſcer- 
tained, 6 Anz, c. 21. | 

Subject to revocation, 6 Ann. c, 21. ſe. 3. 

For building fifty churches about London, 9 Ann. c. 22. 
IO Ann. c. 11. 1 Geo. 1. ©. 23. 5 Geo, 1. c. 9. 

Proviſion for poor churches in the Weſt Riding of 
Porkſbire, by the. incloſure of common, 12 Ann. fe. 1. 
C. 4. 

For building St. Mary I/oolnoth, 10 Ann. c. 11, ſeft. 33. 

1 Geo. 1. c. 23. ſet, 


5. | | 
For building St.. Mary le Strand. 12 Ann. ff. 1. c. 17. 


12 Geo, 1. c. 39, ; 
For finiſhing the tower of St. MichaePs Cornhill, in 
London, 4 Geo. 1. c. 6. 


For St. George's chapel in Yarmouth, 5 Geo. I. C11. 


Proviſion for the curate of St, Catherine Cree church, 


bd 
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Proviſion for the reQor of the church at Millbank, in 
St. Margaret's, Weſtminſter, 1 Geo. 2. c. 15, - 

For the reCtor ot Spitalfields, 2 Geo. 2. c. 10; ER 

_ chapel in Leeds made a perpetual cure, 2 Geo. 
"AS | TO | 2 | 

The King may viſit the collegiate church of Manchefer 
when the wardenſhip is held by the biſhop of Chefler, 
2 Geo, c. 29, | 

Wapping Stepney made a diſtin® pariſh, 2 Gee. 2. c. 39. 


Proviſion for the miniſter of Stratford, Bow, 3 Geo. 2. 
c 


Limehouſe made a diſtinCt pariſh, 3 Ge. 2. c..17. 
Proviſion for the miniſter of Bloom/bury, and ſor re- 
building St. Giles's in the Fields, 3 Geo. 2. c 19. 
For the miniſter of the new church at Depeford, 3 Geo. 
2. £33 


For rebuilding the church at Graveſend, 4 Geo. 2., 
ce. 20. 


For rebuilding J/o/wich church, 5 Geo. 2. c. 4. 12 
Geo, 2. c. 2, | | 


oY rebuilding St. George's in Southwark, 6 Ges. 2. 
c. 


For the maintenance of the miniſter_of Florftexgdiown, 
6 Geo. 2, Cc. 11. | 


For making Tiverton chapel a perpetual cure, 6 Geo. 2. 
ce. 19. | 

For providing a maintenance for the miniſter of-the 
church in Old Street in the parith of St. Giles, Cripplegate, 
6 Geo. 2. & 21. | 

Bablack church in Coventry made a pariſh church, 

(rev. 25.6. 27- 

For rebuilding Shoreditch church, 8 Geo. 2. c. 27. 11 
Geo. 2, ©. 23. 


tor building Gain/burgh church, 9 Geo. 2. c. 22. 14. 
C6. 2:63.68; ; 

For rebuilding St. Olave's church, 10 Gee. 2. c. 18. 

For making the chapel at Abrherp in Northamptonſhire a 
pariſh church, 10 Geo. 2. c. 21. 

For rebuilding Al/ Saints in Worceſter, 11 Geo. 2. c 5, 

For rebuilding Retherhithe church, 11 Ges. 2. c. 13. 

For rebuilding Chri/?'s Church in Surrey, 11 Ges, 2, 
c. 21. | | 

For payment of debts contrafted by building St. N:- 
chalas in IVorcefter, 12 Geo. 2. c. 4. 

For building the church at Zaling in Midd'/ex, 12 
Geo. 2. C: 7. 

For rebuilding.St. Catharine Coleman in Fenchurch-/treet, 
Londin, 12 Gee. 2. c.17. 15 Geo. 2, Cc. 12, 
A chapel at Sheffield made a perpetual cure, 13 Geo. 2. 
C.:-1 2. | 

'The chapelry of Nether Knutsford in Cheſhire made a 
ſeparate pariſh, 14 Geo. 2. c. 5. | 

For making the chapel at Z4arket-Street in F:rtfordſiire 
a perpetual cure, 14 Geo. 2. c. 26. 
For rebuilding St. Botolph without Aldgate, 14 Ges. 2. 
6.27% | 

For building Bethnali-Green church, 16 Geo, 2. c. 28, 
19 Geo, 2. Cc. 15. 


For finiſhing the church of St. Margaret in Lynn, 18 
Geo. 2. ©. 3. 


For building Wednesfield chapel near IVelverhampton, 20" : 
Geo. 2. 29. 


For purchaſing an. additional burying-ground for St, 
Andrew, Holborn, 20 Geo. 2. c. 33. | 

For building a church at Ziverpoole, 21 Geo. 2. c. 24. 

A flipend appointed to the reQtor of St, George's South- 
wark, in heu of tithes, 23 Ges. 2. c. 36, | 

For rebuilding /fington church, 24 Gez. 2. c 15. 

For building St, George's church in King fwoed, 24 Geo, 
2. C. . 

For bale the church at Stone in Staffordſhire, 
26 Geo. 2. c. 38. TI% | 
For building a church at Mancheſter, 26 Geo. 2. c. 45: 
For building a chapel at Port/ea, 26 Geo. 2. c. 58. 
For rebuilding Alder/gate church, 26 Geo. 2. c. 94. 
For building a chapel in Wolverhampton, 28 Gee. 2. 


” 


c 


«6: ; 
For rebuilding the church at Guildford in Surrey, 23 
Gee: 2+: 6 50... ©: : 


For 


c iv 
For enlarging the church-yard of St. Mary, 
utts in Surrey, 29 Geo. 2. c. 42. | 
For building a church in the iſland of Portland, 29 Gee. 
2, C. 75. 
For rebuilding St. Fohn, Tapping, 29 Geo, 2. c. 89. 
For other matters, ſee Burials,  Churchwardens, 
Clergy, Eccleſiaſtical perſons, King, Liberties, Mort- 
main, Nonconformifts, Service, Tithes, -Dicar, Union 
of churches, Umverſities. s 


Church-reve, Is the ſame with churchwardens ; reve in 
the Saxon being as much as gardizn-in the French, and 
ſignifies the guardian or overſeer of the church, as ſhire- 
reve 1s the gardien of ſhire or county, and port-reve of 
the port or haven, though afterwards it became a name 
of office, The word is now out of uſe, but uſed by 
Chaucer, ſpeaking of the juriſdiftion of archdeacons, See 
Churchwardens, 

Churchwardens, / Ecclefiarum guardiani) Are officers 
yearly choſen, by the conſent of the miniſter and pariſhi- 
oners, according to the cuſtom of every ſeveral place, to 
look to the church, church-yard, and ſuch things as belong 
to both, and to obſerve the behaviours of their pariſhioners 
for ſuch faults as appertain to the juriſdiftion or cenſure 
of the court eccleſiaſtical, Theſe are ta kind of corpo- 
ration, enabled by law to ſue for any thing belonging to 
their church, or poor of their pariſh. Cowell. 

Churchwardens are officers inſtituted for the benefit 
and advantage of religion, whoſe chief duty it is to ſup- 
preſs all prophaneneſs and immorality, and to ſee that the 
public worſhip be performed with due decency and re- 
verence. But though they deal chiefly in matters relating 
to the church, yet are they every where treated of in our 
law books, as temporal perſons, and are undoubtedly to 
be conſidered as a lay corporation veſted with a temporal 
right in their offices, and a ſpecial property in the goods 
belonging the church, which farther appears by the 
duties enjoined them by ſeveral aCts of. parliament herein 
aſter mentioned. 1 New Abr. 379. 

In the ancient epiſcopal ſynods, the biſhops were wont 
to ſummon divers credible perſons out of every pariſh to 
give information of, and to atteſt the diſorders of clergy 
and people. Theſe were called te/tes fynodales, and were 
in after times a kind of impanelled jury, conſiſting of | 
two, three,-or more perſons in every pariſh, who were 
upon oath to preſent all heretics and other irregular per- 
ſons Men. Par. Ant. 649. And theſe in proceſs of time 
became ſtanding officers in ſeveral places, eſpecially in 
great cities, and from hence were called ſynodſmen, 
and by corruption /id:/men. They are alſo ſometimes 
called gue/lmen, from the nature of their office, in making 
inquiry concerning offences. And theſe fideſmen or queſt- 
men are to be choſen yearly in Eater week, by the 
miniſter and -parifhioners (it they can agree,) otherwiſe 
to be appointed by the ordinary of the dioceſe. But for 
the moſt part, this whole office is now devolved upon the 
_ churchwardens, together with that other office which 
their name more properly importeth, of taking care of 
the church and of the goods thereof, which they had of 


very ancient times. Dr. Burn's Eccleſ. Law, tit. Church- 
wardens, : 


% 
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1. Of the right and manner of chooſing churchwardens, 
2. Who are exempted from being churchwardens, 


3. Of their intereſt in and puter over the things belonging 
to the church, 


4. Of their power and duty in making rates and pre- 


fentments, hindering irreverence in the church, and ſeveral 
ether matters. | 


; 5. Of their accounts, and of atlions brought by and again/i 
fem. 


1. Of the right and manner of chooſing churchwardens. 

By the Common Law, the right of chooſing church- 
wardens belongs to the pariſhioners, who are to be at the 
charge of repairing the church, &c. and therefore it is but 
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| where a cuſtom was in queſtion. 3 Keb. 533, 


other, has never been received at law, an 
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mine what perſons are proper to be intruſted in thef; 
concerns; nor does any canon deprive them of this right; 
for though by cuſtom the pariſhioners in ſome places 
chooſe one, and the parſon another,, yet this is by virtue 
of the cuſtom; the validity of which, as of all other 
cuſtoms, muſt be determined in the King's temporal 
courts z nor can the archdeacon, or any others, who by 
| virtue of their offices are to ſwear and admit them, con. 
trol any ſuch eleCtion, for herein their offices are purel 
miniſterial. 1 New Abr. 371. cites Cro, Jac, 532, 670, 
Cro. Car. 552. Noy 31, 139. 2 Rol. Abr. 234. Hard, 
| « Raym. . | 
379 ym. 439 
And though by cuſtom the reCtor or vicar may name 
one, yet where the vicar of St. Gtiles's in Northampton was 
under a deprivation for not taking the oaths to King Wj. 
liam and Queen Mary and the church being vacant, the 
pariſhioners proceeded to the eleCtion of two church. 
wardens, and preſented them to be ſworn ; but the regiſter 
of the conſiſtory court being a friend to the vicar, refufin 
to ſwear them unleſs that perſon, whom the late vicar 
approved, were nominated one, a mandamus was granted, 
Carth, 118. 
The pariſhioners are alſo judges of the fitneſs and qua- 
lifications of the perſons they chooſe for that office; and 
therefore where to a mandamus to ſwear a churchwarden 
choſen according to cuſtom, the archdeacon returned, 
that the perſon preſented was a poor dairyman, who had 
no eſtate, and was perſona minus habilis & idonea for that 
office ; the court granted a peremptory mandamus. Carth, 
393, Comb. 417. S.C. 1 Salk. 166.8. C. 5 Mod. 325, 


But where a prohibition was granted n/ to the eccle- 
faſtical court, where F. 8. fued as churchwarden of, &c, 
in Colcheſter, on a ſuggeſtion, that in Colhefter, there is a 
cuſtom for the inhabitants to ele the churchwardens, 
and that A. and B. were duly eleCted, which matter the 
defendant had pleaded in the ſpiritual court, but the plea 
was refuſed ; but it appearing that F. S. was church- 
warden de fatto, choſen by the parſon, and that he all 
the year aCted as ſuch, and that he, with the inhabitants 
and another churchwarden made the tax for which the 
defendant was ſued in the eccleſiaſtical court, the rule 
for a prohibition was diſcharged ; for per cur', Where the 
queſtion is only, who is churchwarden, if ſuch cuſtom is 
 alledged, a prohibition ſhall be granted ; but the matter 
here is for a tax for the repair of the church, and it is not 
material now whether he was duly eleCted or not; it is 
ſufficient that he was guardian Je fa#o; and it may be 
as well put in iffue, whether the miniſter was a rightful 
miniſter; befides, this tax is not rated by the church- 
wardens, for they have no ſuch power, but it is a com- 
mon charge, impoſed by the major part of the pariſhi- 
oners, and the churchwardens do no more in afſeſling 
them than the other pariſhioners, and the tax will be 
well afſeſſed by the major part of the inhabitants, though 
the churchwardens are againſt it; their chief buſinels 1s 
in colleing of it, and the matter is a matter of eccleſ- 
aſtical cognizance, for the ſpiritual judge may inquire 
touching the want of reparations of the church. And 
note, that upon the rule for diſcharging the prohibition, all 
' this matter was ordered to be entered, for fear it ſhould 
be afterwards thought, that a prohibition was decreed 
"7'« FEE 

In an aQtion for a falſe return, a ſpecial verdi& found 
the cuſtom to be for the pariſhioners of annually 
to ele&t a churchwarden; that S. the plaintiff was eleQted 
by the pariſhioners to ſerve for churchwarden for the year 
17 34, and until another be choſen ; that at a veſtry the 
enſuing year, he was re-elefted by the pariſhioners, but 
at the veſtry then holden, the vicar and one churchwarden 
adjourned the veſtry to the next day, and the vicar then 
' choſe Chapman. A mandamus had been direQed to | 
| to admit and ſwear in the plaintiff. It was 
argued for the plaintiff, that the 8gth canon of 160”, 
that 'all churchwardens and queſtmen ſhall be choſen by 
the joint choice of the miniſter and pariſh, if it may be, 
if not, then the miniſter to'chooſe one, and 5 [nip omg 

cited Gr0, 


ro. Car. 551. 


fatting that they ſhould have it in their| power to deter- | Fac. 532+ Warner's caſe, 
| IF) | 


Hard. 378. 
and 


C..H;-U 


1 Carth 148. where Holt Ch. ]. fays, that where the | Cattcn being duly eleQted, the 


ſes one, it is only by uſage, and that a 
roman "s "i a temporal officer. 'Per Lee J. In all 
its hal elections the general rule is, that the major 
cn Lads and cites 18 E 4.2. and HuckwelP; Modus 
6% dt Parliament”. The Cn. ]. ſaid, that the queſtion is, 
preſs the adjourning by vicar jointly with one church- 
vor was a valid and a good adjournment ;- and he 
bs ea not; and that if vicar and ckurchwardefi 'had 
omg! Dower, it muſt be by cuſtom or by rule of common 


Jaw ; but no cuſtom is found, ror is there any rule of | unto appornted by the ordina!y. An 
aw 3 | 


velt this power in- the vicar, nor 1s it 
moſt Any + a Garde to adjourn ; and then 
rt it is in the aſſembly irfelf. Per Probyn J. The 
; ohh 7s not a necefſary party at the veltry ; NE Pin 
Fo the plaintiff per tot” cur * Trin. 1730. in B. R. 4 in. 
$25. 11 churchwardens or queſtmen m 
Khat Ge ba yon choſen by the joint conſent of the 
er and the pariſhioners, if it may be ; but if they 


1ot agree upon ſuch a choice, then the minifter ſha'l] court, The proper way 1$ 
Cant - 


and the pariſhioners another : and without 
_ roint or a vhs choice, noite ſhail take upon them 

ardens. 
i —Sorh = of the churchwardens of A/lhallow:; in 
Londin, prayed a prohibition 3 ſor that, whereas by the cul- 
tom of the laid pariſh. the pariſhioners uſed every year to 
4JeR one of the par:ih, who had borne the office of ſcaven | 
ger, ſideſman, or conftable, to be churchwarden Kovan 
that every year one who had been ſo elected church 
warden, was tO continue a. year longer, and to be the upper 
churchwarden, and another was to be choſen to him, 
who is called the under churchwarden that ſuch A 
evoice being made io that pariih of the ſaid HFarner to be 
churchwarden, tae paiſon notwithſtanding that eleEtion 
nominated one Carter to be churchwarden, and pro- 


6: + 


| decreed for - him, with 
bo / coſts. Stra. 145. Hill. 5 Gee. i. Catten and Bars 
wick, at a Court of Delegates. G LEA 
In fome caſes the lord of a manor preſcribeth for the 
appointment of churchwardens : and this ſhall nut bs 
tried in the eccleſiaſtical court, although it be a preſcrip- 
tion of what appeartains to a ſpititual thing. God. 153- 
Prohibition was granted to the ſpifitual court, where 
it was libelled againſt the defendant, for not appearing to 
take upon him the office of churchwatden, though there- 
d it was held, that 
although the pariſhioners afid patſon neglect for ever fo 
long to chooſe churchwardens, yet the ordinary hath no 
Juriſdiftion ; for churchwardens were a corporation at 
Common Law, and they are different from queſtmen 
who were the creatures of the reformation, and came in 
by the Canon Law. The canons ſay, that churchwardens 
thall be choſen by the parſon and pariſhioners; and if 
they diſagree, then one by the parſon and the other by 
the pariſhioners ; and otherwiſe they ſhall not be. By the 


» to take a mandamus out ot the 
King's Bench. Str, 52, | 


| 2. Who are exempted from being charchwardens. - ; 
All peers of the realm, by reaſon of their dignity, are 
exempt from the office of churchwardens, = 215. 
d. 


90 are all dergymen, by reaſon of their order, In 
like manner all par{iament men, 


by reaſon of their privi- 

lege. 1d, +: | F i; , 
if an attorney of the King's Bench be made a church- 
warden of a paiith, he ſhall have a writ of privilege out 
of the King's Bench, ſhewing his privilege to be dif- 
charged thereof, by reaſon ot his attendance in the ſaid 
court. Felix Wiſin, being an attorney- of the King's 
Bench, was made churchwarden of Hanwell, and he re- 
tuled, and was lued, in the ſpiritual court to take upon 


cured him to be ſworn in the eccleſiaſtical court, to be | him the office ; and a prohibition was granted. So in like 


churchwardea, and denied the (a'd /Yarner to be church- 
warden according to the eleCton of the parithioners ; 
ind this by colour of the late canon, that the parſon 


manner, Mc. Baker being choſen churchwarden of Alder 
manbury in London, ſuch writ was granted. 2 Rol, Abr. 
272. £afl. 14 Car. 1. and Trin. 15 Car. 1. 


ſhould have the eleftion of one of the churchwardens ; Stampe, clerk of the King's Benth, was choſen church: 


and this being againſt the cuſtom, a prohibition was 
prayed, and bn irene ſhewn in the Common Bench, 
B. 5. Fac. for the pariſhioners of /Yalbroek in Lond:n, 
where ſuch a prohibition was granted ; for it being a 


warden of Ang /fon, and had a writ of privilege to the 
ſ; ritual court, requiring them not to compel him to take 


the oath ; which writ being diſobeyed, he had a prohibi- 
tion. 1 Re/. Abr. 368, | | 


ſpecial cuſtom, the canons cannot alter it, eſpecially in| By ſtat, 6 J/. 3. c.4. ſeft. 2, 3. Every perſon that 


Lind:n, where the parſon and churchwardens are a cor- 
poration, to purchaſe and demiſe their lands ; it every 
-parſon might have eleQtion of one churchwarden, without 
the aſſent of the paiiſhioners, they might be mach 
prejudiced thereby. C:0. Fac. 532. Eft. 17 Fac. 1. 
ilarner's Caſe. | ; ; 

But alibough the greateſt part of the pariſhes in Zon- 


ſhall uſe and exerciſe the art of an apothecary within the 
city of Lonzon and ſeven miles thereof, being free of 
the company of Apothecaries, and who ſhall be duly 
examined ot his {kill in the ſaid myſtery, and ſhall be 
approved for the ſame, thall, for fo long time as he ſhall 
uſe and exerciſe the ſaid art, and no longer, be freed 
and exempted from all pariſh offices, nor be diſquieted or 


dm chooſe the churctwardens by cuſtom ; yet in all the | diſturbed by reaſon thereof ; he ſhall, on producing a 


new erected pariſhes the canon, ſhall take place (unleſs 
the aft of parliament, in viitue of which any church 
was erected, ſhall have ſpecially provided that the pa- 
riſhioners ſhall chooſe both 3) inſomuch as no «u/?om can 
be pleaded in ſuch new pariſhes, G10). 215. 

The cuſtom was, for the parſon to appoint one, and 
the two old church wardens the other : but it went no 
farther. In this caſe the two churchwardens could not 
zyrec, fo the one preſents Barwick, and the pariſhioners 
at large chooſe Catten, It was inſiſted for Barwick, that 
bis eaſe was like that of coparceners, where if they dil- 
azrev, the ordinary may admit the preſentee of which he 
wil, except thg eldeſt alone preſents. On the other 
fide it was ſaid, that the caſes widely differed; for 1n 
the caſe of a preſentation, the ordinary hath. a power to 
refuſe, but he hath not ſo in the caſe of church- 
wardens, for they are a corporation at Common Law, and 
more temporal than ſpiritual officers. And a caſe was 
cited to have been adjudged in the King's Bench, where 
to a mandamus to ſwear i a churchwarden, the ordinary 
returned that he was a very unfit perſon ; but peremp- 
tory mandamus was granted, becauſe the ordinary was 
Not a judge in that cafe. And the court held, that by 
this diſagreement the cuſtom was Jaid out of the cale ; 


and then they + muſt reſort to the canon ; under which, 
Voi, I, N® 42, | | 


teltimonal under the common ſeal of the ſaid corpora- 
tion, of ſuch his examination, approbation, and freedomy 
to the perſon by whom he ſhall be ſo elefted and appoint- 
ed, or by or betore whom he ſhall be ſummened, re- 
turned, or required to ſerve or hold any ſuch office, be 
abſolutely diſcharged from the ſime, and ſuch nomina- 
tion, eleCtion, return, and appointment ſhall be void and 
of none effect. And all perſons that ſhall uſe and exerciſe 
the ſaid art of an apothecary within any other part of 
the realm, and have been brought up and ſerved in the 
(aid art as apprentices for ſeven years according to the 
ſtatute of the 5 £/:z. cap. 4. ſhall be freed and exempt- 
ed from all ſuch offices within the ſeveral places where 
they live, ſo long as they ſhall uſe and exerciſe the ſaid 
art, and no longer z and if any perſon fo qualified ſhall 
be eleCted or choſen into any ſuch office, ſuch nomina= 
tion, election, return, and appointment ſhall be void; 
unleſs he ſhall voluntarily conſent and agree to hold the 
"ſame: : | | 

By ſtat. 1 Hill. & M. c 18. ſea. 7, 11, If any 
perſon dzfſenting from the church of England, ſhall be 
choſen, or otherwiſe appointed to bear the office of 
charchwarden, or any other parochial office, and ſuch 
perſon ſhall ſcruple to take upon him ſuch office ia re- 
gard of the oaths, or ny Or matter or thing required 


by 


| 


C H U 

by the faw to be taken or done in reſpe& of ſuch office; 
he ſhall and may execute the ſame by a ſuffcient deputy 
by him to be provided, that ſhall comply with the law: 
in that behalf : provided, that the ſaid deputy be allowed 
and approved by ſuch perſons, and in ſuch manner, a: 
ſuch officer ſhould by law have been allowed and approved. 
And every teacher or preacher in holy orders, or pre- 
tended holy orders, that is a miniſter, preacher, or teacher 
of a congregation, and duly qualified by the ſaid aCt 
ſhall be exempted from being choſen or appointed t. 
bear the office of churchwarden, or any other parochial 
office. | | 

By ſtat. 10 & 11 IV. 3. cap. 23. All perſons who 
have proſecuted a felen to conviCtion, are exempted from 
the office of. churchwarden, in the pariſh where the of- 
fence was committed. 
- | No perſon /iving out of the pariſh, although he occu- 
pies lands within the pariſh, may be choſen church- 
warden ; becauſe he cannot take notice of abſences from 


church, nor diſorders in it, for the due preſenting of 
them. Gibſ. 215. 


3. Of their intereſt in, and power over the things belong- 
ing to the church, 

The churchwardens, when choſen, are a corporation 
intruſted with the care and management of the goods be- 
Jonging to the church, which they are to order for the 
beſt advantage of the pariſhioners ; they are likewiſe en 
_ | abled to take goods for the benefit of the church, bur 
cannot diſpoſe of them without the pariſhioners. 1 Rol. 
Abr. 393. 2 Injt. 492. 1 Rol. Rep. 67. Yelv. 173. 
They have ſuch a ſpecial property in the organ, bells, 
pariſh-books, Bible, chalice, ſurplice, &c. belonging to 
the church, that for the taking away, or for any de- 
mage done any of theſe, they may bring an action at 
law, and therefore the parſon cannot ſue for them in the 
ſpiritual court. 1 New Abr. 372. 

Alſo they have ſuch a ſpecial property in the goods of 
the church, that when they are ſtolen they may bring an 
appeal of robbery for them: they may alſo ſue the of- 
fender in the ſpiritual court, pro ſalute anime, but not 
to recover damages. 2 Hawk. P. C, 167. 

But the churchwardens have no right to, or intereſt 


in the freehold and inheritance of the church, which | 324 


. alone belongs to the parſon or incumbent. Comp. [n- 
cumb. 381. | | 
Alto the ſeats in the church being fixed to the free- 


hold, the churchwardens cannot diſpoſe of them alone, 
nor can the churchwardens and reCtor jointly diſpoſe of 
them without the conſent of the ordinary ; and though 
ſuch diſpoſitions have been been made, yet it has been 
always preſumed that it was ſo done with the conſent and 
approbation of the ordinary. See 12 Co, 105. Hetl. g4. 
Godb. 200. 2 Bulſl. 150. Hob. 69. Moor 878. Comp. 
Incumb. 1 Salk. 167. 

But as ſeats are ereCted for the more convenient attend- 
ing of divine ſervice, and as the pariſhioners are at the 
expence of erecting them, and keeping them in repair, 
if any of them be taken away, though they are fixed to 
the freehold, yet the churchwardens, and not the parſon 
ſhall bring the action againſt the wrong-doer. Comp. 
Incumb. 382. 

It is ſaid to have been holden, that at Common Law a 
churchwarden may maintain an aCtion upon the caſe 
for defacing a monument in the church. Godb. 279. 


4. Of their power and duty in making rates and preſent- 

ments, and hindering irreverences in the church, and their 
wer in ſeveral other matters. 

he churchwardens have no power to make any rate 

themſelves, excluſive of the pariſhioners, their duty be- 

ing only to ſummon the pariſhioners, who are to meet 

for that purpoſe, and when they are aſſembled, a rate 


made by the majority preſent ſhall bind the whole pariſh, | C 


although the churchwacdens voted againſt it. 
 Incumb. 389. 

But it the churchwardens give the pariſhioners due 
notice, that they intend to meet for that purpoſe, and 
the pariſhioners refuſe to eome, or being aſſembled, re- 
fuſe to make any rate, they may make one without 


See Comp. 


action on the caſe lies, 


GARY 
their concurrence ; for as they are liable to ! of 
in the eccleſiaſtical courts be not rogatrins 0 Fed 
it would be unreaſonable that they ſhould ſuffer þ F'% 
wilfulneſs and obſtinacy of others. 1 Vent 367. the 
M 4. 79, 194. | Kul 

The churchwardens in fummoning the pariſhioner; 
need not to do it from houſe to houſe, but a KI 
public ſummons at the church is \ufficient, aug 4 
major part of them that appear upon ſuch ſummons, 
will bind the whole pariſh. 1 Yert. 367. Comp, 1 , 
cumb. 389. | TR 

On a motion for a prohibition, it appeared, t4+ 1. 
libel recited that the ded of, &e. had + wits! hy , 
church and chancel of D. was ont of repair, &, = 
that the churchwardens of the ſaid pariſh did mate jp 
cauſe to be made,. a certain rate upon the inhabitants 
thereof, towards the charge of repairing the ſaid church 
and chancel; and that the churchwardens had accorg. 
ingly repaired the church and chancel, and beautificd the 
lame with ornaments, and that 7. was a pariltiouer of 
the ſaid pariſh, and refuſed to pay his proporticn of the 
laid rate; and it being objeCted, fr/, that the church. 
wardens only could not make a rate : /ecend!y, that the 
parſon alone ought to repair the chancel ; a prohibition 
was granted generally, though it was ſtrongly infiltcd on 
that the prohibition ought to go guead the rate for repairs 
of the chancel only. Carth. 360. 1 Saih, 165. Cit, 
344. 5 Mod. 384. S.C. 

Preſentments made by churchwardens relate to the 
church, the parſon, and pariſhioners, in which they are 
to be guided by the articles delivered them ; but thele 
articles muſt be agreeable to the laws of -the church, 2nd 
particularly to the canons made and agreed on in thc year 
1603, they need not take a particular oath upon all the 
preſentments they make, but may do it by virtue of 
their general oata of churchwardens. Cro, Car. 291, 
1 Vert. 114. 2 Vent, 42. | 

'The oath is to be fgrneral, viz. to do all things which 
appertain to their oftice; and therefore if the oath ten- 
dered requires them to preſent matters not preſentable 
by law they are not obliged to take it, nor are they to 
” required to preſent or accuſe themſelves. Hard. 
Alſo if the eccleſiaſtical court proceeds againſt the 
 churchwardens in matters not within their juriſdiftion, an 
action on the caſe lies againſt them. Hard. 354. 

And if the churchwardens maliciouſly preſent an in- 
| nocent perſon for any crime, by which he is put to ex- 
pence, or ſuffers in his good name or reputation ; an 
Cro. Car. 285, 1 Sid. 463+ 
1 Vent. 86. | 

In aſſault and battery againſt a churchwarden, he juſ- 
tified that the plaintiff was at church in time of prayers, 
with his hat on, and that he demanded of him to pull it 
off, and becauſe he did not do it, the churchwarden 
took off his hat, and laid it by him; and the court 
held this a good jultification z and that churckwardens 
may juſtify to wake a man, to ſwitch boys that are at 
play, and turn an excommunicated perſon out of the 
church. 1 Lev. 196. 

- Churchwardens may reſtrain and hinder any ſtranger 
not licenſed, from preaching in their church or chapel. 
ompl. Incumb. 335. See'2 Bulſl, 49. ; 

Every churchwarden is alſo an overſeer of the poor ; by 
the ſtatute of the 43 El. c. 2. 

The churchwardens, or the conſtable, ſhall levy the 
penalty for keeping an unlicenſed alchorſ# ; by the 3 C. 
, | 


7+ hey ſhall receive the penalties, for hawking ſpirituors 
liquors ; by the 9 G. 2. c 23. | 

They (or the overſeers of the poor) ſhall levy the 
pres he ſelling corn by wrong meaſure ; by the 22 
12+ Co On 
They, or the oyerſeers of the poor, ſhall diſtribute 
amongſt the poor, foreign cattle imported, forfeited, and 
killed ; by the 32 C. 2. c.2. 

They, or the overſcers of the poor, ſhall levy the 
penalties relating to weights and meaſures ; by the 16 


2, c, 19. and 22 C, 2. c. 8, - They 


They ſhall carry hawkers, arid pedlars trading without | muſt colleQt ſuch arrears, and rejmburſe their predecelf 1s: 
licence, before a Juitice of the peace; by the 9g & 1c | ee Prec. in Chan, 42. 2 Vn. 262; | | 
W. 3 © 27: " If goods belonging to the church are taken away, and 

They, or the overſeers of the poor, ſhall pay to the he churchwardens for the time being negleCt to bring ati 
high conſtables the general county rate, out of their mone) | Clion, the ſucceeding churchwardens may, by virtue of 
coliefted for the poor 3, by the 12 G. 2. c. 29. heir office, bring an aCtion againſt the wrong doer, but 
"They ſhall receive the penalties for ſervants carele/s/y | -hey muſt declare ad . damnum parochianorum, and not 
Sing houſes ; by the 6 fun... c 31. | p/orum ; though the old churchwardens, in whoſe time 

] hey ſhall receive the penalties for tracking hares in | he fat was done, may lay it eithet way. Cro, Eliz. 
the ſnow, arid other game penalties ; by the reſpeCtive | 145, 179, 1 Leon 177. 


ame atts. If 4. was churchwarden of B. and at the,end of the 

They ſhall join with the conſtable and ſurveyor of the | 'car gave up his accounts to-his ſucceſſor, and yet A. is 
highways. in chooſing and returning new ſurveyors alſly and maliciouſly cited by D. into the eccleſiaſtical 
Stat. 3 Will, & Ma c. 12. -ourt, to render an account, and at the requeſt of D, ht 


wo churchwardens ſue in the ſpiri *XCOMN 
levy towards the reparation of their church, and had a .clion lies againſt D; Ds 
ſentence to recover, and coſts afleffed ; the one releaſeth. If a churchwarden in any caſe is maliciouſly ſued in 
and the other ſues for the coſts, and there this releaſe was | he ſpiritual court for not making up his account, and is 
pleaded, and diſallowed. W hereupon he prays a prohibition, | xcommunicated, when in faCt it hath been duly made ; 
and all this matter was diſcloſed in the prohibition; and the |< may. have a prohibition : and alſo an ation upon the 
defendant thereupon demurred in law. And now it was | aſe will lie. Gib/ſ. 216. Bunb. 247: | : 
moved, that this relcaſe by the one, being in the per- Where churchwardens have paſſed their accounts at. 
ſonalty, ſhould diſcharge the entire. But it was reſolved veſtry, the ſpiritual court ſhall not afterwards procee@& 
by all the court to the contrary ; for churchwardens | :gainit them to account upon oath. Bun. 289. | 
have nothing but to the uſe of the pariſh, and therefore | The churchwardens were cited into the court of Litch- 
the corporation conſiſts in the churchwardens z and the field to account. They pleaded, that they had accounted 
one ſolely cannot releale, nor give away the goods of the | +t the velkry, according to law; which was rejeCted, and 
church ; and the coſts are of the ſame nature, which the | 4 prohibition was granted, For the ordinary is not to take 
one without the other cannot diſcharge. And of that |-he account; he can only give a judgment that they ds 
opinion was all the court of King's Bench ; wherefore it | +ccouit ; and to what purpoſe ſhould they be ſent back 
was adjudged for the defendant, Cro. Fac. 234+ © thoſe, who have taken their account already? Str. 


1 court, for a | 5 excommunicated for not rendering up his account ; an 


| 374+ : 
5. Of their account, and of actions brought by and again/t The ſpiritual court hath no juriſdiftion to ſettle the 
them. | churchwardens accounts; and a prohibition was granted, 
By Can. 89. © All churchwardens at the end of their after ſentence allowing the accounts, and an appeal to 
year, or within a month aſter at the moſt, ſhall before | the Arches, Str. 1133. 
the miniſter and the - pariſhioners give up a juſt account | And if the churchwardens have laid out the pariſh 
of ſuch money as they have received, and allo what par | money imprudently and improvidently, yet if it be truly 
ticularly they bave beſtowed in reparations, and otherwiſe | and honeſtly Jaid out, they muſt be .reimburſed again : 
for the uſe of the church. And laſt of all, going out of | and the pariſhioners can have no remedy herein, unlefs 
their office, they ſhall truly deliver up to the pariſhioners | ſome fraud or deceit be proved againſt them ; becauſe the 
whatſoever money, or other things of right belonging to | pariſh have made them their truſtees, But if they be 
the church or pariſh, which remaineth in their hands; | going on in an expenſive way, the pariſhioners may 
| that it may be delivered over by them, to the next church- |complain to the ordinary, in order to give a check to 
wardens, by bill indented.” chem, Na to | >a" TY _— ſays) a removal of them 
-A juft account.) If the cuſtom of the pariſh is, for a | 27 tMelr once. G2. 190. | 
ſie tics a x perſons to have the ra weurdb thereof, Adjudged, that the churchwardens Pr udence and Bond 
and the account is given up to them ; the cuſtom is good could not cite the defendant Dent into the ſpiritual court, 
in law, and the account given to them is a good account, | {27 20n payment of his church-rate, after their year was 
Gif. 216, : Rn ; for ny can _ ſue Fu __ politic Capacity, 
By bill indented.) Lindwoed, ſpeaking of the inventory [22% <2pnot inſtitute any ſuit after that capacity is gone. 
of the goods of "a church, to be delivered in writing Ki S rakgs _ that if the ſuit had been begun within 
the archdeacon, ſays, It were good that theſe writings |! Yar» ney might hgye proceeded in it after theic 
ſhould be indented, fo that one part might remain with | {©*" 45 out, this being of neceflity to prevent people 
the archdeacon, and the other with the pariſhioners ; from from delays in order to wear out the year ; but in regard 
whence this branch of the preſent canon ſcemeth to have this [uit was not commenced till. the year was out,” and 
been taken. Gibf. 216. : no precedents were ſhewn to warrant this ſuit, the de- 


fendant Dent was diſmiſſed, Ser. 852. 
If money be diſburſed by churchwardens for repairing | And if any of the goods of the church are detained, or 
the church, or any a thing elſe merely eccleſiaſtical ; the |not delivered by the predeceflor, the ſucceſſor hath an 
{picitual courts ſhall allow their accounts : but if there be | aCtion againſt him alſo. Gib/; 216. 

any thing elſe that is an agreement between the pariſhi-| On a bill in Chancery againſt ninety pariſhioners, b 
oners, the ſucceeding churchwardens may have an aQion | the executrix of one of the churchwardens of H/oodford; 
ot account at law, and the ſpiritual court in ſuch caſe |to be reimburſed money laid out by the teſtator as church- 
hath not Juriſdiftion. 12 Med. g. - warden, for rebuilding the ſteeple of the church ; it was 
f the churchwardens, by the conſent and agreement |objeCted, that this matter was hy ta for the eccleſiaſtical 
of the pariſhioners, take a ruinous bell and deliver it to |court, and not for this court. But by Harcourt Chan- 
a bell-founder, and that he by their agreement ſhall have |cellor, The plaintiff is proper for relief in this court, 
or the caſting thereof 4 /. and ſhall retain it till the 4 /. [and there are many precedents of the like nature. And 
paid ; this agreement of the pariſhioners ſhall excuſe |it was decreed, that the pariſhioners ſhould reimburſe the 
the churchwardens, in a writ of account brought againſt | plaintiff the money laid out by her teſtator, with "coſts of 
them by their ſucceſſors. 1 Rol. Aby. 121. pl. 9. this ſuit ; and that the money ſhould bz raiſed by a pariſh 

If the churchwardens and pariſhioners make an afſefſ- |rate. 4 Yin. tit. "ihe warn rag 

ment, and the churchwardens lay out the whole money, The churchwardens, as being a corporation for the 
ut before the whole is colleted their time is expired ; | goods of the pariſh, gommenced a ſyit, with the conſent, 

and new churchwardens are choſen, the former church- |and by order of the, pariſh, concerning a charity for the 
Wardens, by having preſented ſuch pariſhioners as refuſed |poor ; in which ſuit they mifcarried, And then they 
0 Pay before the determination of their time, may ſtill |brought a bill a ainſt the ſubſequent churchwardens, to 
proceed againſt them 3; otherwiſe the new churchwardens | be repaid the coſts by them expended ; and had a Come 
: F 10T 
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for it. It was proved, that from time to time the pariſh 
was made acquainted with what they did; and though 


there was no veſtry by preſcription, yet a veſtry-book, kept 
for the pariſh afts, was allowed as evidence of their con- 


ſent. "They are the truſtees of the pariſh ; and the pa-: 


riſhioners ought to contribute, and not_Jlay the byrden 
upon thoſe poor people the churchwardens. And the an- 
nual ſucceſhve churchwardens need not to be made par- 
ties. as they are renewed. By the Maſter of the. Rolls, 
4 Vin. tit. Churchwardens, C. | 

By ſtat. 11 Geo. 2. cap. 26. Churchwardens, &c. are 
required to carry hawkers of brandy, &c. before Juſtices 
of peace, 

By the ſtat. 3 & 4 //. & M1. cab. r1. Inall aQtions to 
be brought in the courts of TPe/{-minſter, or at the aſlizes, 
for money miſpent by churchwardens, the evidence of 
the pariſhioners, other than ſuch as receive alms, ſhal] 
be taken and admitted. 

Churchwardens are comprehended within the purview 
of the ſtatutes 7 Fac. 1. @p. 5. and 21 fac. 1. cap. 12 
as to pleading the general ifſue to ations brought againſt 
them, and as to double coſts when they have judgment. 

+ But in aftion on the caſe againſt a churchwarden for 
a falſe and malicious preſentment, though there be judy: 
ment for him, yet he ſhall not have double colis ; for the 


fAatute does not extend to ſpiritual atfairs. C79. Car. 
285, 286. 
Church-nard. See Church. 


Churcheſſet, (Cir icſceat, chirſet, or curc/eet), A Saxon 
word mentioned in Demejday, and interpreted, guaſt jemen 
eccleſiz, corn paid to the church. Fleta calls it circjed, 
lib. 1. cap. 47. and thereof writes thus : it Gignihes a cer 
tain meaſure of wheat, which in times paſt every man ou 
St. Martin's day gave to the holy church, as well in time: 
of. the Britons as of the: Englſh; vet many great perſon: 
after the coming of the Romans gave that contribution, 


according to the ancient law of M/:ſes, in the name of 


firſt-fruits; a* in the writ of King Carutus, ſent to the 
pope, is contained, in which they call that contribution 
churh-ſed, as one would lay <1 ch-jeed. Seld, Hiſt. of 
Fithes, þ. 216. 

Chyucch-!cat, Churſot, or cuſtomary oblations to the 


pariſh prieſt : from which duty the religious had ſome- | 


times purchaſed an exemption for themſelves and their 
tenants. Ita guod ego Willielmus de Putot & affignati 
mei in flora erimus ſoluti & quieti de decimis minutis pr e- 
fHlandis & de churſot in villa de Neubold, Cartular. 
Domus de Thelesford, MS. 

Churi, Ceozie, Carl, Was in the Saxons time a te- 
nant at will, of free condition, who he!d ſome land from 
the thane, on condition of rents and ſervices ; which 
ceorles were of two ſorts; one that hired the lord's out- 
land, or tenementary land, like our farmers ; the other 
that tilled and manured the mland or demeſnes (yielding 
opcram not cenſum, work and not rent), and were there 
npon called his ſockmen or ploughmen. Fide Spelman of 
Feuds, 

Cillurnum, Collerford in Northumberland. 

Cinders, dSee Coais, 

Cinnamon, (Crmnamomum) Ts a tree whereof the bark 
is known to be a pleaſant, comfortable, and medicinal 
ſpice, which you have deſcribed in Gerard's Herbal, 116. 3. 


cap, 142, 'I his 1s reckoned among gatbleable ſpices by 
ſtat. 1 Fac. c. 19. See Spices. 


Cingue Pots, DPrinque Portus), Are thoſe ſpecial 
havens that lie toward France, and therefore have been 
thought fit by our Kings, from time to time, to be ſuch as 
ought moſt vigilantly to be guarded againſt invaſion : in 
which reſpect, the places where they are have an eſpecial 
governor or keeper, called, by his office, Lord Warden of 
the Cingue Ports, and divers privileges granted unto them, 
as a particular juriſdiQtion, their warden having the au- 
thority of an admiral among them, and ſending out writs 
in his own name. Crompton, in his Furijattons, fol. 28. 
nameth Haſtings, Remney, Rye, Dover, Sandwich, IVin- 
ch:lfea, and Hythe; whereof ſomeg+becauſe the number 
exceedeth five, muſt either be added to the firſt inſtitution 
' by ſome later grant, or be accounted as appendants to 
fome of the reſt, 


2 


| 
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Camden tells us, that Kent is accounted 
England; and that J/{liiam, called The Cingueror, 'woue 
the firſt who made a conſtable of Dzver caſtle, and Way 
den of the Cringue Ports, Which he did to brins that TY 
under a ſtricter ſubjeEtion to his government 3 but Ki? 
John was the firſt who granted the privileges to tho 
ports, which they {till enjoy © however, it was upon why 
dition that they thould provide a certain number of Fo 
at their own charge for forty days, as often as the Kiro 
ſhould have occahon for them in the wars, he being 1.” 
under a neceſſity of having a navy for paſſing ine A. 
manay, to recover that dyukedom, which he had loft, And 
this ſervice the barons of the Cinque Ports acknowlered Kay 
performed, upon the King's ſummons, attendins ys 
their ſhips the time limited at their proper col! A 
ſtaying as long gſter as the King pleaſed at his 9wn F bn 
Somner of Rom. Ports in Kent. "The Cinque Ports * oy 
now account them, are Dover, Sandwich, Remmey. Iam. 
chelſea, and Rye; and to theſe we may add /:;:}, and 
Haſtings, which are reckoned as part or members of the 
Cinque Ports + though by the firſt inftitution, it is ſaid thas 
IVinchelſea and Rye were added as members, arid that 1h. 
thers were the Cinque Ports, Dhere are ſever] they 
towns adjoining that have the privileges of the Ports, | 

'The C:gus Ports have many previleges, liberties, and 
frare"t/e:, which may be ſcized and forfeited for 2 mi: 
demeanor ;z as where the mayor and jurats of 72th- ſpoke 
contemytibly of a cer/i21r art delivered to them to remove 
an mdictment, and reiuling to allow it, ſaying, it was 
no time in the vear for green plums, alladins to the 
gr-en wax with winch the writ was ſealed ; they were in 
"anger of lofing their-piuviivges ſor this contempt, Crs, 
Car. 252, 204, 291. | 

Debt by two plaintiffs, viz. Hecker and Har: ion againk 
ſy rel, as heir, who pleaded 77095 /er weſcent, won which 
they were at ifſue; and the jury found, that the defendant 
had aflerts by defcent in the Cinque Ports, and ſhewed how, 
Fc. thereupon the plaintiff had judgment, and brought 
a /ertiorars to remove the record into Chancery, and 
from thence by mittimus to the conſtable of Dzver, to 
_ a moiety of the lands in the Cingue Ports, 1 4rd, 
29. 

A cimtraf? was made between the parties in Lordn; 
aſterwards one of them left the city, and dwelt within 
the Cingze Perts; and an action being brought againſt 
him vpon this contract, he prayed his privilege to be ſued 
there; but it was denied, for though he might be ſued 
there, and not elſewhere, for a matter ariſing within 
their juriſdiftion, yet where the original canſe ariſeth in 
another place, he ſhall not have this privilege. Mih. 
29 Eliz. ; 

Appeal, &c. brought in B. R. by original, of a mur- 
der done in Sandwich, in the county of Kent, the writ 
was directed to the fheriff of Kent, who having. brought 


the key af 


| 


in the defendant by cepz corpus, he pleaded, that San- 


wich (where the murder was ſuppoſed te be done) is par- 
cel of the Cinque Perts ubi breve doiniint Regis non currit, 
| gui quidem portus de Sandwich non eft in com Kanciz, aud 
ſo prayed judgment of the writ, and pleaded over to tht 
{elony ; adjudged an ill plea, for if it ſhould be g00C., 
there would be a failure of juſtice, becauſe thoſe of the 
Cinque Ports could not try the defendant, he not being 
within their juriſdiction, for aſter the murder was cone 
at Sandwich, he fled into Kent, and was there tak: 
it is true, if he had pleaded, that at the time of the ſup- 
poſed murder he had been an inhabitant, and commoran: 
within the Cingue Perts, the plea had been good, becaute 
this had given a juriſdition to the court there, #9 
might have tried the defendant, and given ſentence of 
death, if he had been found guilty on the appea'; but 
by this plea the defendant had not ſhewed, that the 
court there had any manner of juriſdiction in this calce 
Yelv. 12. | 
Certicraris to remove inditments taken in the Cinq# 
Ports, muſt be direQted to the mayor and jurats before 
whom they are taken, and not to the lord-warden, bc 
cauſe they hold plea of it as Juſtices of peace, by vs 
of their commillion, and not by their ancient charter+ 


ang % Car. 184, ed. 
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- 75 to remove a judgment in the court at Dim+ 
9 a member of the Cinque Ports, which bes 
; removed into B. R. a ſcire factas iſſued againſt the 
{EC adant to ſhew cauſe why the plaintiff ſhould: not 
| have execution; and there being an alias certiorari in 
this caſe, the defendant objeCted againſt it, for that it 
was ficut prius, when it ought to be /ficut alias ; but the 
exception Was diſallowed, and the plaintiff had execu- 


"hb corpus Was direfted to the hrd-warden of the 
Cinque Ports, to remove the body of T. B. who had 
been a long time in cuſtody there ; but no return being 
made, another habeas corpus was granted, and a pain for 
the contempt in not returning the firſt ; for though it is 
uſually ſaid, that in ſome places breve domint Regis non 
wrrit, that muſt be underſtood breve Regis ordinarium, 
between party and partyz but an habeas corpus 18 a pre> 
rogative writ, by which the King commgnds an account 
of the liberty of the ſubject; therengll this writ was 
returned, viz. that time. out of mind the warden of the 
Cinque Ports had a court of admiralty belonging to his 
office, and an officer to determine matters which apper- 
tain to the court, ſecundum leges maritimas, and that 
an anchor and cable were thrown in the fea, and caſt 
ſuper arenas maris; that the priſoner. took them up, 
and being cited to the court, and defired to reſtore 
them, he refuſed, and thereupon he was committed un- 
til he pay 40 7. whereupon the party was remanded ; for 
here was a cauſe returned, viz. that the man was cited 
in a matter of which they had juriſdition, and being re- 
quired to reſtore it, he refuſed, that judgment was given 
azainſt him ſecundum leges maritimas, this court will in- 
tend the judgment juſt; and if it was not, they cannot 


relieve him upon an habeas corpus. Palm. 54, 96. Burne's 


6, : 

4 hibirion to the court of Dover, for that they held 
plea there by plaint, in nature of a writ of partition be- 
tween tenants in common, and proceeded to judgment and 
execution ; for that reaſon it was held too late to move 
for a prohibition, he ought to bring a writ of error ; but 
it was held, that tenants in common may be compelled to 
make partition in thoſe inferior courts, though not by the 
ſtatute ; becauſe that extends only to enjoin partition by 
writ. Sid. 165. 

Prohibition to the Cingue Ports, for that they held plea 
there, partly by the Chancery and partly by the Admi- 
ralty, in the ſame cauſe, viz. an Admiralty proceſs upon 
a Chancery bill; it is true, they have thoſe diſtin 
courts there, but that they cannot thus confound their 
juriſdiftion ; it is true likewiſe, that in this caſe the de- 
fendant had appeared,. and the cauſe was ready for ſen- 
tence; but yet fince a prohibition will lie to the Cinque 
Ports, it is not the appearance of the party, and owning 
their jurifdiftion by ſuch appearance, that will exclude 
B. R. from juriſdiction. Sid. 355. we 

Certiorari to the mayor, jurats, and commonalty of Win- 
chelſea, to remove an order'by them made, who return, 
that time out of mind there have been in Kent five an- 
cient towns, viz. Haſtings, Sandwich, Dover, Romney, and 
Hyihe, always called the Cingue Ports, and in Suſſex two 
ancient towns, called Ryze and Winchelſea, which are 
members of the ſaid Cinque Ports ; that the town of 
WWinchelſea hath been time out of mind incorporated by 
- the name of mayor, jurats, and commonalty ; that all the 

Cinque Ports, with their members, have been time out of 
mind places for ordering the preſervation of ſhipping, 
and by reaſon of their ſituation have always, and ought 
to keep beacons and watch-khouſes, and ſor the better 
| maintenance thereof, the town of H/inchelſea uſed to 

make taxes and rates on every occupier of houſe or land 
within their town or liberty ; that day 1, 32 Car. 2. 
they made a tax of 64. per pornd for maintaining the 
faid beacons and warehouſes, &c. The obje&ion was, 
that this order did not ſet forth, that the beacon and 
watch-houſes were in decay, or out of repair, for if they 
vere not, then this tax was unneceſſary ; but adjudged, 
that it might be dangerous to the people to tay till the 


cons were in. decay, for then there would be none 


till repaired 3 and it is not to be intended, that the inha- 
Vol, I. NY 42. | 


|c. 25. /eft. 68. 
w 
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bitants would charge themſelves with an unneceſſary tax, 
eſpecially when the major part of them concur in the 
taxation. Raym. 448. Town of Winchelſea's Caſe. 

An habeas corpus ad faciend' & rgcipiend\, will not lie 
to the Cinque Ports; but an habeas corpus ad faciendum && 
ſubjiciendum will. Sid. 431. | 

The barons of the Cingue Ports ſhall have all their 1;- 
berties, Mog. Chart. H. 3. cap. 9. 5 Eliz. cop. 5. ſett. 


$3 45 _ $14 644 | 
The juriſdiftion of the conſtable of Dover caſtle re- 
ſtrained, 28 Ed. 1. Pf. 1. c. 7. 
Wardens, &c. have the ſame powers as Juſtices to in- 
o_ into annoyances of, bridges, 22 H. 8. cap. 5. ſet? 
, 7» | Io "© 
Commiſſion how to be direfted to the lord-warden of 
the Cinque Ports for the trial of robberies, &c. commit- 
ted on the ſea, 27 Hen. 8. c 4. ſet. 5&6. 28H. 8. 
c. I5. ſet. 5& 6. 11& 12 Will. 3. c 7. ſet. 16. _ 
ardens, &c. to-take bond of recuſants going beyond 
ſea, 3 Fac. 1. c. 4. ſeat. 42. | | 
Recommendations from the lord-wardens of perſons 
to ſerve as members for the Cinque Ports, declared void, 
SO LONSS Wy ret 
Six days allowed from the receipt of the writ of ſum- 
mons for calling a parliament, for the delivery of the 
precept, ro & 11 ll. 3, c. 7. ſe. 2. | 
Two ſhillings payable by the returning officer to the 
clerk of the crown, for every burgeſs of the Cirque Ports, 
1o0& 11H. 3. c. 7. ſet. 1. | 
Lord-warden, &c. to put militia laws in execution 
within the ports, -15 Car. 2, &. 4. ſeft. 19, 30 Gee. 2, 


other matters, ſee Dover, Quinque poztus. And 
ſee 4 Infl. 222, +. | 
Cippus, A pair of ſtocks td put offenders in,—. 
Habeant, necnon cippos & Concluſoria in fingulis villis, ad 
corredionem delinquentium., Mon. Ang. 2 par. f. 349. a. 
Circo, z. e. a watch: from which circuitcy : Ductuer 
circuitores monofternt quos al.o nomine Circas wocant, juxta 
preceptum Santii BenediCti,. certis horis ctrcuire debent ma-« 
naſtern officinas, Du Freſne. _ | | 
Circada, A tribute which was paid to the. biſhop or 
archdeacon for viſiting the churches. * Du Freſre. | 
| Circuit courts in Scotland. See Scotland, (Courts), 
Circuity of action, (Circuitus afionis) Is when an 
attion is rightfully brought for a duty, but yet about 
the buſh, as it were, for that it might have been as well 


otherwiſe anſwered and determined, and the ſuit ſaved ; 


and becauſe the ſame ation is more than needful, it is 
called circuity of- atizin ; as if a man grant a rent-charge 
of 101. out of his manor of Dale, and after the grantee 
diſleiſes the grantor of the ſame manor, and. he brings an 
aſſiſe, and recovers the land, and 201. damages, which 
20 /. being paid, the grantee of the rent ſues his ation 
for 10 /. of the rent due during the time of his diſſeifin, 
which if no difſeifin had been, he muſt have had. This 
is called circuity of atten, becauſe it might have been more + 
ſhortly anſwered ; for whereas the grantor ſhall receive 
201. damages, and pay 104. rent, he might have re- 
ceived but the 107. only for the damages, and the grantee 
might have cut off, and kept back the other 10 /. in his 
hands, by way of detainer for his rent, and fo thereby 
might have ſaved his a&jon. ; | 

Circumſpecte agatis, Is the title of a ſtatute made 
13 Ed. 1. anno Domini 1285, preſcribing ſome caſes to 
the Judges, ww the ey; þ hgrngy wy Fig” Co. 
lib. 7. fo. 44. lib. 5. fo. 67. and 2 par. Infl. fol. 487. 
| RE de de ) Is a ” er _ ſig- 
nifying the ſupply or making up of the number of jurors 
(if any impanelled do not appear ; or appearing, be chal- 
lenged by either party), by adding to them ſo many other 
of thoſe that are preſent or ſtanding by, as will ſerve the 
turn. 35 H. 8.'cap. b. 5 Eliz. cap. 25. 

Cirenceftcr. See Copintum. _ 

Ciriſceat, (Sax. Ciric-ſceat, wettigal eccleſiaflicum, fru- 
menti iributum, church-ſcot) A certain portion, tribute, 
or payment made to the church, of corn, fruit, or any 
other thing. Fleta called it circſed, quaſi ſemen eccle/i@ 


debitum. Joh. Southam ad feſ/ium $, Martini in yeme 
| [ 6 L | debet 
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debet 1 gallinam (de redditu) & 5 gallinas de chirſeat. 
Cuſtum. Monaſt. de Bello. fol. 87. a, This tribute was 
anciently payable at the feaſt of St. Martin, as appears by 
Domeſday, and called by Sir Edw. Coke church-ſeced. 
Coke on Littl, fil. 88. b. See Church-rſſet. 

Cirliſchus, homo, A churl, or countryman. ; 
Ciſimus, A beaſt, whoſe ſkin was uſed to make rich 
garments. 


- 
-- 


Ciſimus obrepfit & veſtitura potenter 
Marturis, & ſpolio non leviore bever. 


Citation, (Citatio) A ſummons to appear, applied 
particularly to proceſs in the ſpiritual court. 'The ec- 
clefiaſtical courts proceed according to the courſe of the 
Civil and Canon Law, by citation, libel, ffc, A perſon 


is not generally to be cited to appear out of the dioceſe, | 


or peculiar juriſdiction where he lives ; unleſs it be by the 
archbiſhop, in default of the ordinary, where the ordinary 
is party to the ſuit, in caſes of appeal, &c. And. by law a 


defendant may be ſued where he lives, though it is for ſub- | 


traCting tithes in another dioceſe, &c.. 1 Nelſ. 449. By 
the tat. 23 Hen. 8, cap. 9. every archbiſhop may cite any 
perſon dwelling in any biſhop's dioceſe within his province 
for hereſy, &c. if the biſhop or other ordinary conſents, 
or if the biſhop or ordinary, or Judge, do not his duty 
in puniſhing the offence. Where perſons are cited out 
of their dioceſe, and live out of the juriſdition of the 
biſhop, a prohibition or conſultation may be granted : 
but where perſons live in the dioceſe,. if when they are 
cited they do not appear, they are to be excommuni- 
cated, &c. The above ſtatute was made to- maintain the 
juriſdiction of inferior dioceſes ; and if any perſon 1s cited 
out of the dioceſe, &c. where the Civil or Canon Law 
doth not allow it, the party grieved ſhall have double 
damages. If one defame another within the peculiar of 


_ the archbiſhop, he may be puniſhed there, although he 


dwell in any remote place out of the archbiſhop's pecu- 
liar. Godb. 190. | 

Citatio ad inftantiam partis, Is mentioned in ſtat. 22 
& 23 Car. 2. for laying impofitions on. proceedings at 
law. 

City, in Lat. Urbs, civitas, and oppidum: it is named 
civitas, in regard it is governed in juſtice, and order of 
magiſtracy ; oppidum, for that it contains a great num- 
ber of inhabitants ; and: urbs, becauſe it is in due form 
ſurrounded with walls. Crvitas, according to Ariflotle, 
Lib. Pliticor. cap. 1. is defined to be a certain or uniform 
government of the inhabitants, & ©eſar cavitatem vocat, 
populum ecodem jure utentem. Cam. Brit. p. 310. But 
this is the general definition of a commonwealth, and 
not of a city, at leaſt as we now a-days take it. Cty 
is a word which hath obtained ſince the Conqueſt : for 
in the time of the Saxons there were no cater, but all 
great towns were called burghs; and even London was 
then called Lunden burgh, i, e. London borough. And 
long after the Conqueſt the word «Qty is ufed promiſcuouſly 
with burgh, as in the charter of Leice/ter, it is called both 
civitas and burgus ; which ſhews that my Lord Coke was 
miſtaken, when he tells us, that every city was or is a 


biſhop's ſee : nor had Glouce/ter then any biſhop, though 


it is called a ey in Domeſday. And he himſelf obſerves 
in another place, that Cambridge was a city by ancient 
record, viz. Mich. 7 R. 1. Rot. 1. though it aever had 
a biſhop. And in the ſtat. 1+ ZH. 7. c. 4. it is called 
Cambridge town. 

So that though the word city ſignifies with us ſuch a 
town corporate as hath uſually a biſhop and cathedral 
church, yet it is not always ſo. And Crompton reckon- 


Ing our erties, leaves out Ely, though it has a biſhop and 
i 


a cathedral church. In ftat. 35 E 


| 


Z. cap. b. IVeſtminſter 
is called a ty; and it appears by the ſtatute 35 H.8. 


| cap, 19. that then there was a biſhop of Ye/tmin/ter. But 


by letters patent, dated Afay 21, 2 Eliz. (purſuant to 
an aCt of parltament of 1 Eliz. not printed) the revenues 
of that late monaſtery were veſted in the dean and chap- 


| ter of the collegiate church of Weſtminſter, which hath 


cauſed error in the pleadings of ſome caſes, by ſtyling it 
the cathedral, for ellegiate church of 1/etmin/ter. Ca/ 


os de Conſuetud, Burgun, pag. 15. ſaith, that France 
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hath within its emſpetien one hundred an 
'and gives his reaſon, becauſe there are fo ; 
archbiſhops and biſhops. Cowell, edit. 1729. any fees of 
Citizens, (Cives) Of London, are either fr 
ſuch as reſide and keep a family in the city, 
-are Citizens and freemen, and ſome are n 
.not ſo great privileges as the others. The citizens of 
'Lendon may preſcribe againſt a ſtatute, becauſe their li 
berties are reinforced by ſtatute. x1 Roll. Rep, os, 
[ Civil Law, Is defined to be that law which eve 
particular nation, commonwealth, or city, has eſtabliſhed 
[peculiarly for itſelf: us civile quod quiſque populu; ſbi 
conſtituit. But more ſtriAly, the Civil Law is that which 
the old Romans uſed, compiled from the laws of nature 
and of nations. 'The "Twelve Tables were the founs 
dation of this law, which for its great wiſdom is as it 
were the Common Law, or the foundation of it, in all 
well-governed kingdoms, a very few only excepted: and 
no other laws are eſteemed comparable to it for its equity, 
The Civil Law is either written or unwritten; and the - 
written law is public or private : public, which imme- 
diately regards the ſtate of the commonwealth, as the 
enaCting and execution of laws, conſultations about war 
and peace, eſtabliſhment of things relating to religion, 
'&c, private, that more immediately has reſpeCt to the 
concerns of every particular perſon. T he unwritten law 
is cuſtom introduced by the tacit conſent of the people 
only, without any particular eftabliſhment : the autho. 
rity of it is great, and it is equal with a written law, if 
.it be wholly uninterrupted, and of a long continuance, 
, The whole Civil Law is contained in four books or tomes; 
1. The Code. 2. The Pandetts'or Digeſts. 3. The Iifti- 
tutes. 4. The Novels or Authentzxs. The Code is di- 
vided into twelve books, and was the firſt book of the 
Crvil Law, which the emperor 7u/tinian ordered to be 
.colleted. It was publiſhed in the year 534, and con- 
tains the conſtitutions, &c. of fifty-ſix emperors, and their 
wiſe councils. 'The firſt book of it treats of religion, 
prieſts, &c. other books are upon trade, merchandize, the 
Toke, Sc. The Digeſt or Pandefis was collectcd 
from the works and commentaries of the ancient lawyers, 
ſome whereof lived before the coming of our Saviour, 
This tome 1s divided into fiſty books ; and upon a more 
-particular diviſion, the whole Digeſt is divided into ſeven 
parts : the firſt part contains the elements of the law, as 
what is juſtice, right, &c, the ſecond part treats of judges 
and judgments: the third part of perſonal aCtions, &c, 
the fourth part of contracts, pawns, and pledges : the fifth 
- part of wills, teſtaments, &c. the fixth part of the poſſeſs 
 fion of goods :: the ſeventh part of obligations, crimes, pu- 
.niſhments, &c. The In/litutes contain a ſyſtem of the 
whole body of law, and are an epitome of the Digeſt, di- 
vided into four books 3 but ſometimes they corre&t the 
| Digeſt. They are called 7//itutes, becaufe they are of 
-inſtruCtion, and ſhew an eaſy way to the obtaining a 
knowlege of the C:wil Law : but they are not fo diſtinct 
and comprehenſive as they might be, nor ſo uſeful at this 
time as they were at firſt, The Novels or Authentic 
\were publiſhed at ſeveral times without any method ; 
'they are termed Novels, as they.are new laws, and /#u- 
thentics, being authentically tranſlated from the Greet 
into the Latin tongue ;z and the whole volume is divided 


d four cities , 


eemen, or 
&c, and ſome 
ot, who have 


into nine collations, conſtitutions, or ſeCtions ; and they 


'again into one hundred and fixty-eight novels, which alfo 
are diſtributed into certain chapters : the firſt collation re- 


lates to heirs, executors, &c. the ſecond to the ſtate of 


the church : the third is againſt bawds: the fourth con- 


.cerns marriages, &c. the fifth forbids the alienation of 


the poſlſeſhons of the church : the ſixth ſhews the legiti- 
 macy of children, &c. the ſeventh determines who ſhall 


be witneſſes : the eighth ordaing wills to be good, though 


imperfe, &c. and the ninth contains matter of ſuccel- 


' fion in goods, &c. To theſe tomes of the C:vi/ Law we 


may add the book of Feuds, which contains the caſtoms 


.and ſervices that the ſubjeCt or vaſſal doth to his prince 0r 


lord, for ſuch lands or fees as he holdeth of him. Tie 
Confliutons of the Emperors are either by a re/cript, which 


h the letter of the Emperor, in anſwer to particular per- 


ſons who inquired the law of him ; or by edid, OT 
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or eftabliſhes of his own accord, that it may be ge- 


obſerved by every ſubjeCt ; or by decrees, which 
ions menace betwomg plaintiff and defendant, 
upon hearing 2 particular cauſe. 'The power of iſſuing 
forth reſcripts, edicts, and decrees, was given to the 
Prince by the Lex Regia, wherein the people of Rome 
wholly ſu mitted themſelves to the government of one per- 
fon, viz. Julius Ceſar, after the defeat of Pompey, &c. 
And by this ſubmiſſion the Prince could not only make 
Jaws, but was eſteemed above all coercive power of them. 
The matters wherein the whole Civil Law is generally 
exerciſed, relate either to perſons in the commonwealth, or 
| the things belonging or not belonging to them ; or to the 
afons whereby men claim ſuch things as.are due to them 
by the law, &c. The Civil Law is allowed in this king- 
dom in the two Univerſities, for the training up of ſtu- 
dents, &c, in matters of foreign treaties between princes ; 
marine affairs, civi/and criminal z in the ordering of mar- 
tial cauſes ; the judgment of enſigns -and arms, rights of 
honour, &c. See Duck de Fure Civil. Roman. paſſin. 
Ajiff's Pandeft, Strahan's Domat, Harris's Tuſtin. in Pref. 
Liv. Hiſt. Rom. lib, 3. &. 22. | 

Civil lift, See King. 

Clack; as, to clack, force, or bard, alias beard good 
wool. Stat. 8 H. 6. c. 22. whereof the firſt, viz. to 
clack wool, is to cut off the ſheep's mark, which makes it 
weigh leſs, and ſo yield the leſs cuſtom to the King. To 
farce wool, is to clip off the upper and hairy part of it. 
To bard or beard it, is to cut the head and neck from the 
reſt of the fleece. Noverit untverſitas veſtra nos wy 4 
&. conceſſlſ 62 ſaccos lane de collefta monaſterti noftri fine 
clack & lok god & card nigra griſſa vilem tuyſem, Sc, ſine 
pelle. Du Freſne. | 

Clades, See Cleia. 

Cladus, Clades, Clada, Clita, Clida, Cleia, From the 
Brit. . clie ; the preſent Iriſh ia, a wattle or hurdle ; 
whence Dublin was formerly called Biurle Chet, i. e, Wat- 
lington, the town of hurdles. A hurdle for penning 
or folding ſheep is {till in ſome counties of England called 
a cley,—Et in 12 cladis ovilibus emptis de Nicolao Aleyn 
hac anno 18 den, & in ſolutis pro putatione & fratura tri- 
ginta cladorum ovilium = parcum de Midlington hoc 
anno 19 den ——Paroch, Antiq. p. 577+ 

Claga, See Cleia, ; 

Claim, (Clameum) Is a challenge of intereſt in any 
thing that is in the poſſeſſion of another, or at leaſt out of 
a man's'own 3 as claim by charter, by deſcent, &c. Old 
Nat. B. f. 11. And claim is either verbal, where one 
doth by words claim and challenge the thing that is ſo out 
of his poſſeſſion ; or it is by an aCtion brought, &c. and 
ſometimes it relates to lands, and ſometimes to goods and 
chattels. Litt. ſef7. 414. Where any thing is taken 
wrongfully from a perſon, this claim is to be made ; and 
the party making it may thereby avoid deſcents of Jands, 
diſſeifins, &c, and preſerve his title, which otherwiſe 
would-be in danger of being loſt. Co. Litt. 250. A man 
which hath preſent right or title to enter, muſt make a 
daim z and in caſe of reverſions, &c. one may make a 
cdaim where he hath a right, but cannot enter on the 
lands. When a perſon dares not make an entry on land, 
for fear of being beaten or other injury, he may approach 
as near as he can to the land, and c/a:m the ſame ; and it 
(hall be ſufficient to veſt the ſeifin in him. x /n/t. 25 
if nothing doth hinder a man having right to land, from 
entering or making his claim, there he muſt do ſo, before 
he ſhall be ſaid to be in poſleffion of it, or can grant it 
over to another. But where the party who hath right, is 
11 poſſeſſion already, and where an entry or claim cannot 
be made, it is otherwiſe. 1 Rep. 157. A claim will 
deveſt an eſtate out of another, when the party muſt enter 
to ſome part of the land ; but if it be only to bring him 
into poſſeſhon, he may do it in view. By claim of lands 
in moſt caſes is intended, a claim with an entry into part 
of the land, or by a near approach to it. Co. Litt. 252, 
254+ Poph. 65. - One. in reverſion after an eſtate for 
yars, or after a ſtatute merchant, ſtaple, or elegit, may 
enter and make a claim to prevent a deſcent, or avoid a 
warranty. And claim of a remainder by force 
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of a condition muſt be upon the land, or it will not be 

ſufficient. Co. Litt. 202. If a man -ſeiſed of lands iri 
right of his wife, make a feoffment in fee on condition, 
and the huſhand dieth, and then the condition is broken, 
and the heir enters ; in this cafe the wife need not claim 
to get poſſeſhon of her eſtate, for the law doth veſt it in 
her without any claim. Cy, Litt. 202. 8 Rep. 43. 
The claim of the particular tenant ſhall be good for him 
in reverſion or remainder ; and of him in reverſion, &c. 
tor the particular tenant. So claim of a copyholder will be 
good for the lord, &c. But if tenant for years, in a 
court of record, c/aim the fee of his land, it is a forfeiture 
of his eſtate. Plowd. 539. Co. Litt. 251. A claim 
may be made by the party himſelf; and ſometimes by his 
ſervants or deputy: ahd a guardian in ſocage, &c. may. 
make a claim or enter in the name of the infant that hath 
right, without any commandment. Co. Liit. 245: 
Claim or entry ſhould be made as ſoon as may be; and 
by the Common Law it is to be within a year and a day 
after the difleiſin, &c. and if the party who hath unjuſtly 
gained the eſtate, do afterwards occupy the land, in ſome 
caſes an aſlize, treſpaſs, or forcible entry may be had 
againſt him. Lite. ſe, 426, 430. If a fine is levied-of 
lands, ſtrangers to it are to enter and make a claim within 
five years, or be barred: infants after their age, feme 
coverts after the death of their huſbands, &c. have the 
like time, by ſtat. 1 R. 3. cap. 7. If a diffeiflor levy a 
fine, and the diſleiſee enters his c/aim in the record of the 
foot of the fine, this is not ſuch a claim as ſhall avoid the 
ſtatute. 4 Hen. 7. cap. 24. 1 Lill. Abr. 270. 

By ſtat. 4 Ann. cap. 16. ſe. 16. No claim or entry 
(hall be of force to avoid any fine levied with proclama- 
tions in the Common Pleas, or in the court of ſeſſions in 
the counties palatine, or of grand ſelſions in Hales, or ſhall - 
be a ſufficient entry or claim within the ſtature of limi- 
tations, 21 Fac. 1. cap. 16. Unleſs upon ſuch entry or 
claim an ation be commenced within one year after mak- 
ing ſuch entry or claim, and proſecuted with effeft. See 
Plawd. fol. 359. and title Continual claim, 

Clamea admittenda in itinere per otturnatum, Is a writ 
whereby the King commands the Juſtices in eyre to ad- 
mit one's clarm by attorney, who is employed in the 
King's ſervices, and cannot come in his own perſon, 
Reg. of Writs, fol, 19. b. | 
Clap-bozd, ls board cut in order to make caſks or veſ- 
ſels. Stat. 35 Eliz. c. 11, ES. 

Clarentius, See Yerald. | 

Claretum, A liquor made of wine and honey, cla- 
ried or made clear by decoCtion, &c, which the Germans 
French, and_ Engliſh called hippocras, And it was from 
this, the red wines of France we called airet and claret. 
— Ad hac etiam in tanta abundantia vinum hic videas, 
& fueram, pigmentum, & claretum, muſlum &. medancm; 
Girald, Cambr. apud Whartoni Angl. Sac. par. 2. p. 280, 

Clarigarius armozum, An herald; 

Clario, A trumpet. $tatimgue cdlangebant clariones 
& tube. Knighton, anno 1 346. 

Claſſiarius, A ſeaman or ſoldier ſerving at ſea. | 
Omneſque cus capitarzos, milites & claſſiarios. Charta 
Carol 5, ſageranHii Thome Comtt Surr, dat. in urbe Lon 
dinenſi, 8 Funii, 1522, | | 
Ciaſſicum, A ring of bells, Proprie et concentus 
ommum inflrumentorum ſimul ſonantium, campanis per totam 
cavitatem ad claſhicum pulſaniibus. | | 
Claud, (Brit.) A ditch.<=— Per illum rivulum uſque ad 
quoddam claud juxta Coitmaur, Carta Lewellei Principis 
Wall. dat. an. 1198. | | 
Cigudere, To encloſe, or turn open fields into cloſes 
and encloſures. Dedi & twonceſſs totam culturam ad 
claudendum & facrendum quicquid tnde dittis canonitis pla 
cuerit, Paroch. Antiq. p. 226. 

Claves mſulae, #7. e. The keys of the iſland. In the 
Ifle of Man, all ambiguous and weighty. cafes are referred 
to twelve, whom they call c/aves imſale. 

Clavia, The clovery, or mace, or club. In the in- 
Fat, of ſerjeanties in the 12th and 13th years of King 


ohn, within the counties of Efex and' Hertford —— 
ydin Aylet tenet quatuer libr.” terre in Bradwell, per 
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manum Willielmi de Dona per ſerjantiam claviz, 1. e. by 
the ſerjeanty of the club or mace. See Dr. Brady's Ap- 
pend. to Introduft. to Eng: Hiſt. p. 22. 

Clavigeratus, z. e. A treaſurer of a church. Alito 
Willielmus Wallingford clavigeratus. Monat, 1 tom. 
P- 184. 

Clauſe rolls, ( Rotuli Mc 
and containin 
to cloſe writs. 

CTlauſentum, Southampien. | 

Clauſick, Clau/i#e, The claw-ſickneſs or foot-rot in 
ſheep. — 4n. 1277. invaluit generalis ſcabies ovium per 
univerſam regionem Angliz, que @ vulgo dicebatur claulick, 
per quam infefte ſunt omnes terre, ad quarum- ſcabiem abo- 
lendam adinventa eft quedam unto confetta ex vivo argento 
& untto porcino, Annal. Warverle, ſub an. We have 
not loſt the diſeaſe, nor found a better receipt for it. 
Cowell, edit. 1727. | 

Claufturs, Bruſh-wood for hedges or fences. 
King Henry the Third gave to the prior and canons of 
Chetwode, Duinque carucatas clauſturzx ad pred. terre 
clauſturam ſu/tinendam, Paroch. Antiq. p. 247. T his 
ſort of wood is in many parts of England called teenage, 
from the Sax. tynan, to encloſe or ſhut ; whence to tine 
the door, 7. e. to ſhut it. It alſo ſignifies an encloſure, 
or that which fences it. Un ſepibus, in clauſturis, in com- 
munibus, &fc. _ Mon. Angl. tom. 2+ fol. 409. 

Claujum fregit, Signifties an aCtion of treſpaſs; and 
ſo called, becauſe in the writ ſuch a one is ſummoned to 
anſwer quare clauſum fregit, that is, why he did ſuch a 
treſpaſs. Mr. Somner, in his Saxon Difionary, conceives 
the original of thoſe much-uſed words in our law pleading 
might come from, the Saxon eler-bryce, which fignihes 
hedge-breaking, the boughs which cloſe the top of the 
hedge being uſually called etherings. 

Clauſum pajchae, Stat. of Heſim. 1. Lendemaine de 
la cluſe de Paſcha ; that is, in cre/tino clauſi Paſche, or, 
in craſtino o&tabis Paſch. which is all one ; viz. the mor- 
row of the utas of Eaſter. 2 part. Infl. f. 157.— 
curiam cum viſu franci pleg. tent. apud Maurdin die Jovis 
prox. poſt feſtum clauſi Paſchz, anno 17 Ed. 4, Teftatum 
fuit quod, &c. clauſum Paſchz, z. e. Dominica in albis ; fic 
diftum, quod Paſcha claucat. 

Clauſura heyae, The incloſure of a hedge. Jo- 


uf ) Preſerved in the Tower, 


/ 


g ſuch matters of records as were committed 


hannes Stanley ar. clamat quod ipſe & heredes ſui fant quieti | 


de clauſura heyz de Mauccleshield, cl, clauſura untus rode 
terre circiter hayam predif.—Rot. Plac. in Itinere apud 
Ceſtriam. An. 14 H. 7. | 
 . Clawa, A clole, or ſmall encloſure. Ego Adam 
Heleman frater Willielmi Heleman pro amine mee ſalute 
dedi Dea & eccleſie beat. apoflolorum Petri & Pauli de 
Plimpton. Unam domum cum horto in villa de Ovreden 
& unam clawam terre cum pertinentiis in terra de Ovre- 
den. Due ſeilicet clawa terre fic jacet per partes. 
Ex Regiſt. de Plimpton. MS, Probably from the Saxon 
clea, angulus, a nook of land. | 
Cleia, Cleta, Clades, A hurdle. Sz: murdrum in- 
veniatur alicubi, cuflodiatur 7 diebus ſuper cletam. Leges 
H. 1. cap. 92.—Item pro 18 cladibus factendis ad ovide ſex 
denar. Somner Gavel. fo. 190. / 
Cleptoz, A thief or rogue.——Dum ſuum dapiferum a 
manibus peſſimi cleoptoris ne occideretur vellet eripere, Ho- 
veden, anno 946. Flor. Worc, p. 604. | 
\ Clergy, (Clerts) Is diverſly taken ; ſometimes for the 
whole number of thoſe who are de clero Domini, of our 
Lord's lot or ſhare, as the tribe of Levi was in Fudeza, 
ſometimes for a plea to an indiQtment or an appeal ; and 
is by Staunford (PI. Cor. lib. 2. c. 41.) thus defined, — 
Clergy is-an ancient liberty of the church, which hath 
been confirmed by divers parliaments, and is when -a 
prieſt, or one in orders, is arraigned of felony before a 
ſecular Judge, he may pray his clergy z which is as much 
as if he prayed to be delivered to his ordinary, to purge 
himſelf of the offence objeAted. And this might- be done 
in caſe of murder. Coke, lib. 4. fol. 46. a. This 1i- 
berty is mentioned in Articulis Cleri, an. 9 Ed. 2. c 26. 
And note, that the ancient courſe of law in this point 
is much altered: for by the ſtatute of 18 Elzz. cap. 7. 
clerks are no more delivered to their ordinaries to be 
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purged ; but now every man to whom this benek; ; 
granted, though not in orders, is put to read at the " 
after he is found guilty, and convitted of ſuch felo 

and fo burnt in the hand, and ſet free for the firſt 4; "4 
if the ordinary's commiſſioner or deputy ſtanding Yn 
ſay, Legit ut clericus ;, or otherwiſe he ſuffers death for þ; 
tranſgreſſion. | - 

As to the. clergy in general, though they clai 
emption from all ſecular -urifdiction, yet fm nike et 
tells us,- that ſoon after J/illiam the Fiſt had conquered 
Harold, he ſubjeCted the biſhopricks and abbeys who held 
| per baromam (and who till then were exempted from a1; 
ſecular ſervice), that they ſhould be no longer free from 
military ſervices ; and for that purpoſe he in an arbirrar 
manner regiſtered how many ſoldiers every biſhoprick 
and abbey ſhould provide, and ſend to him and his ſuc 
ceflors in time of war; and having placed theſc regiſters 
of eccleſiaſtical ſervitude in his treaſury, thoſe who were 
aggrieved departed out of the realm. 

But the clergy were not till then exempted from all 
ſecular ſervice; becauſe by the laws of King Edyar the 
were bound to obey the ſecular magiſtrate in three cakes 
viz, upon any expedition to the wars, and to contribute 
to the building and repairing bridges and caſtles for the 
defence of the kingdom. | 

It is probable, that by expedition to the wars, it wa 
not intended that they ſhould perſonally ferve, but ccn- 
tribute towards the charge. One they muſt do, as an- 
pears by the petition to the King, anno 1267, viz. U: 
omnes clerici tenentes per baroni'am vil feudum laicum, per- 
ſonaliter armati procederent contra regies adver/arios; wel 
tantum ſervitium in expeditione Regis invenirent, quantum 
| pertineret ad tantam terram vel tenementum. Their an- 
ſwer was, "That they ought not to 6ght with the military, 
but with the ſpiritual ſword, that is, with prayers and 
tears; that they ovght to maintain peace, and not war; 
and that their baronies were founded in charity, for 
which reaſon they ought not to perform any military fer- 
vice. Blount, Cowell, edit. 19727, 


1. Original ef the benefit of dergy. 
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and effett of all;wing it. | 

I. Original of the benefit of clergy. © 

Anciently princes and ſtates, converted to Chriſtianity, 
in favour of the clergy, and for their encouragement n 
their offices and employments, and that they might uot 
be ſo much intangled in ſuits, did grant to the clergy very 
bountiful privileges and exemptions ; particularly an ex- 
emption of their perſons from criminal proceedings, 
ſome capital caſes, before ſecular Judges ; which was te 
true original of the benefit of clergy. 

The clergy increaling in wealth, power, honovr, 
number, and intereſt, afterwards ſct up for themſelves ; 
and-that which they obtained by the favour of princes 
and ſtates at firſt, they now begin to claim as tnelr 
right, and a right of the - higheſt nature, namely, by 
the law of God ; and by their canons and conſtitut'ons 
endeavoured, and in ſome places: obtained, vaſt exten- 
ſions of theſe exemptions, both with regard to the perſons 
concerned, to wit, not only to perſons in holy orders, 
but alſo to all that had any kind of ſubordinate miviſtra- 
tion- relative to the church ; and likewiſe in reſpe 
| the cauſes, exempting 2s far as they could all cauſes 
of clergymen, as well civil as criminal, from the juril- 
diction of the ſecular power, and wholly ſubordivattg 
them immediately and only to the ecclefaſtical juriſdie- 
tion, which they ſuppoſed tobe lodged firſt in the poÞ* 


by divine right and inveſliture from - Chriſt, and my 


the pope ſhed abroad into all ſubordinate and ecclefiaſti- 
cal juriſdiCtion. ; ; 

And by this: means they engeavoured, and in ſome 
kingdoms and ſor ſome ages obtained, that there was a 
Jouble ſupreme power in every kingdom ; the one eccle- 
Gaſtical, abſolute, and independent upon any but the 

pe, over eccleſiaſtical men and cauſes ; and the other 
lecular, of the King, or civil magiltrate. 

But this claim of exemption, although it obtained 


much in this kingdom, yet it grew fo burthenſome, 


that it was from time to time qualified and abridged by 
the civil power 3 ſometimes by acts of parliament taking 
it away in ſome caſes, ſometimes by the interpretation 
and conſtruftion of the judges, and ſometimes by the 
contrary uſags of the kingdom : for eccleſiaſtical carions 
never bound in England, farther than they were received, 
and ſo had not their authority from their own ſtrength 
and obligation, but from the uſages and cuſtoms of the 
kingdom that admitted them, and only ſo far forth as 
they were ſo admitted; 

And therefore as to the exemption of the clergy from 
civil ſuits between party and party only, if upon the diſ- 
tringas he was returned clericus & beneficiatus non habens 
luicum feodum, proceſs ifſued to the biſhop to bring him 
in; and incaſe of a ſtatute merchant they were by ſpecial 
a&s exempted from arrefts by capias. But yet they were 
not exempt from the juriſdiQtion of civil courts in civil 


cauſes, yet anciently they attempted this alſo in the | 


King's courts, but with ill ſucceſs, and ſo they never 
tempted it after. 2 Hale's Hifl. P. C. 323, 324, 
3425. M. 7 & 8 Ed. 1. B. R. Rot. 13. Gant, Wil- 
ham Foyce plaintiff brought an aCtion againſt Guy Mor- 
timer, reQtor of King /fon, for beating him, and cutting 
of his upper lip with a knife ; the defendant pleaded guod 
ipſe eft clericus, & non debet hic reſpondere, and that was 
all the anſwer he would give ; Et guia querela i/{a non tan» 
git vitam & membrum, ſed eſt quaedam tranſgreſſio perſo- 
zalis, nec ipſe vult in curia domint Regis reſpondere ad que- 
relam iſlam, judgment was given for the plaintiff to re- 
cover 1004. damages taxed by the court, and the defen- 
dant was committed to gaol, and afterwards paid twenty 
marks to the King for a CO 2 H. H.P C. 325. 

If the clergy were indicted in caſes criminal, but not 
capital, nor wherein they were to Joſe life or limb, - their 
privilegium clerica'e was not allowed them, and therefore 
not in indictments of treſpaſs, petty larceny, or killing 
fe defendendo. Staunf. P. C. fol. 124.a, © 

if they were indicted of high treaſon, __ was not 
allowable, and therefore Hil. 2 H. 4. Rot. 4. B. R. Rex, 
where the biſhop of Carlifle was indifted of high treaſon, 
and inſiſted upon his previlegium clericale, quia epiſcopus 
wittus, yet this claim was diſallowed, and he was put 
upon his trial, and convicted. 2 H. H. P.C. 326. 

Yet Hil. 17 Ed. 2. Rot. 87. in dorſo, Heref. coram 
Rege, the biſhop of Hereford, indifted of high treaſon 
for levying wat againſt the King, alledged, that he was 
eþiſcopus Heref. ad woluntatem Dei & ſummi pontificts, 
and could not anſwer ab/que offinſa divira & jantie ec 
a:iz, Thereupon the plea was adjourned into parlia- 
ment, where the biſhop anſwered as before, and the 
| archbiſhop of Canterbury claimed him;z and had him ; 
thereupon it was ordered, that day ſhould be given in 
the King's Bench to the biſhop, and the archbiſhop was 
to have him there .at th: day, and in the mean time a 
writ iſſued to the ſheriff of Leref. to return twenty-four 
to enquire, as. if he had pleaded, guod venire faciat tot & 
tales, Fc. ad; tnquirendum prout moris eft, &c. pro quah, 
&c, returnable at the ſame day ; the biſhop appeared ac- 
cordingly in the cuſtody of the archbiſhop, and the jury 
found him guilty, /des confiderat' eft, Sc. preditius epiſ- 
(opus tanguam conuntus, Ic. remanet penes predittum 
archiepiſcopum” ut prius, &c. and all his goods and chat- 
tels, lands and tenements were ſeized into the King's 
hands, by writ direted to the ſheriff : uponſjwhich it is 
obſervable, 1. That a kind of allowance is made of clergy 
in hightreafom. 2. That notwithſtanding his claim! of 

By, yet a writ ifſued to ſummon a jury, who enquired 
whether guilty or not, 3. That upon\this plea, and this 


EL. 


inquiſition, though he had his clergy it was ut 'cleriew# 
convittus. 2 H. H. P. C. 326; $27. | 


Nete, In the parliament of the 1 Ed: 3. this Judgment 


non poſuiſſet. Clauf. 1 Ed. 3. part: 1; M-. 193- $0 that 
the judgment was given; upon the inquiſition, and not 
upon nil dicit for ſtanding mute, and therefore errone- 
ous. 2 H. H.P.C 327» b 

But afterwards T. 21 Ed. 3. Rot: 23. Hertford, Rex; 
John Gerherge was indicted for a conſtruttive treaſong 
namely, accroaching royal power, and thereupon claimed 
the privilege of clergy, Et quia privilegium clericale in hujuſe 
modi cafu feditronis ſecundum l:egem & conſuetudinem regni 
baftenus ebtentas & ufitatas nan eft allocandum, &c. qua 
fatum eft ab eo ſepius quaiiter ſe. velit acquittare, he ſtill 
replied, that he was a clerk, afferens ſe nolle aliam rejpon= 
ftonem exhibere ; and thereupon he was committed. to the 
marſhal ad penitentiom ſuam ſecundum legem & conſuetu- 
dinem reg” ſubiturums &c. ' 

Note, Clergy denied in ſuch a treaſon, yet penance 
awarded, though the charge was treaſon. 

Yet at Common Law before the ſtatute of 25 Ed. 3. 
cap. 4. pro clero, it ſeems that clergy was allowable to 
him, that was indited for counterfeiting coin, or for 
counterfeiting money: B. Clergy 31. But that is altered 
by the ſtatute of 25 Ed. 3. pro clero. | 

If clerks were indicted within theſe clauſes, in/idiatores 
viarum & depopulatores agrorum, clergy was denied themg 
and therefore the aft of 4 H. 4. cap. 2. was made to put 
| theſe clauſes out of indictments, and to allow clergy, if 
they were in the inditment: 2 H, Hiſ. P. C. 328. 
Again, as it was denied in reſpe& of ſome offences 


quiſition, licet idem icopue in aliguam mquifitionem ſe 
I 
ve 


abridged in reſpeCt of the perſon ; for certainly by the 
; Canon Laws nuns had the exemption from temporal ju- 
 riſdicton, but the privilege or clergy was never allowed 
them by our law. See ſtat, 21 Fac. c. 28: ſe, b & 7. 

Again, though the ordinafy took himſelf to be the 
judge of the allowance of the clergy, and of the purga= 
tion of the clerk, yet the King's courts took that courage 


judges of the allowance of the clergy and purgation, 
21 Ed. 4. 21.b. 9g Ed. 4.28.4. | 

And ſo the judges of the Common Law would often= 
times deliver the clerk to the ordinary, but ab/gue purga» 
tone 3 as where the clerk is attainted by outlawry, or by 
judgment, or conyi& by his own confeſſion, or upon ap- 
peal. Staunf. P. C. lib. 11. cap. 49, 3 H. 5, 12. a. 
10 Ed. 3. Coron. 247 Hob. Rep. 288. Searl and Williams 
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Coron. 247. or if he be convict by verdift of counter- 
fciting the ſeal or coin at Common Law before the fta« 
tute. of 25 £4. 3. lib. parl. 18 Ed. 1. Berton's Caſe ;, or 
if he be committed by record to the ordinary ab/que pur- 
gatione. _ Hob. ubi ſupra. 2 H. H. P.C. 328. 

And in theſe cafes, if the ordinary admitted him to 


meanor, and the party delivered by ſuch purgation ſhall 
be again: committed-to priſon, 4. 34 & 35 Ed. 1. Rot. 
59 anc. B.R. The caſe of Hugh Rerham: delivered 

y William Tefla, and another commiſſioned from the 
Pope ; and the entry in ſuch cafes is, Ltiberatur ording+ 
rro tanquam clericus convittus & utlegatus ad falua cufle- 
diend' periculo, qued incumbit, &c. & inhibitum eft eidem 
ordinario, ne ad aliguam purgationem ipfius A, B. procedat 
domino Rege inconfulto, eo quad pradifius A. B. pro fele- 
ntis, Ec. utlegatus eft, &c, H. 14. Ed. 3. B. R. Ret. 19; 
Rex Suff. Lond. The caſe of Fohn de Hemmyngeſtong 
chaplain. But indeed, if the clerk had his clergy, and 


of by the ordinary into the Chancery, a writ ſhould 
iſſue to the ſheriff to deliver unto-the = ſo purged all 
his goods and chattles ſeized into the King's hands upon 
that. occafion, mſi fugam fecerit ea occaſione. F, N. B. 
66. a. And this is to ſhew, that whatſoever weight the 
clergymen laid upon their canons and their exemptions 
p 6M h from 


was reverſed for this cauſe, that the Juſtices took-the in- 


ſo this privilegium clericale-was by the Common Law 


to make the ordinary but a miniſter, and themſelves - 


or if he were a notorious malefaQtor, Vide 10 Ed. 3. 


his purgation, he was fineable. for it as a great miſde= ' 


were generally delivered to the ordinary, he might admit 
him to make his purgation, and upon Hfignification there- 


vy 
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from the ſeculiar juriſditions, yet their canons or con- 
ſtitutions, or pretenſions or claims of this kind were not 
binding here, nor ſo taken farther than either by aCts of 
parliament, or the common acceptation of the kingdom 
they were received, and therefore theſe privileges received 
divers alterations and correCtions, and reſtrictions by the 
temporal judges, as the occaſion required. 2 H, H. P. 


C. 329, 330. 


2. In what offences benefit of clergy was allowed or net, 
before and by the flat. 25 Ed. 3, c. 4. | 

In caſe of high treaſon againſt the King, clergy was 
never allowable in this kingdom. 2 Ha. H. P. C. 330. 
\ The ſtatute of 25 Ed. 3. for the clergy, was made 
in the parliament held in Hz, 25 Ed. 3. which was in 
the ſame parliament, wherein the ſtatute of declaration 
of treaſon was made, commonly called /latute of pur- 
veyance, 1d. ib. | 

By this ſtatute pro Clero, cap. 4. it is enaCted, © That 
all manner of clerks, as well ſecular as religious, which 
ſhall be from henceforth convict before ſecular judges, for 
any treaſons or felonies touching other perſons than the 
King himſelf, or his royal Majeſty, ſhall from henceforth 
have and enjoy the privilege of holy church, and ſhall be 
without impeachment or delay delivered to the ordinaries 
d2:manding them ; and upon this the archbiſhop promiſeth, 
that upon the puniſhment and ſafe keeping of ſuch clerks, 
offenders, which fhall be delivered to the ordinaries, he 
ſhall thereof make a convenient ordinance, whereby they 
ſhall be ſafely kept and duly puniſhed, ſo that no clerk 
ſhall take courage to offend for default of  correEtion.” 

At the ſame parliament it was declared what was trea- 
ſon, and amongſt the reſt, counterfeiting the great or 
privy ſeal, or the King's coin, is declared treaſon, and 
put in the ſame rank with compaſſing the King's death or 
levying of war, and it thereby enacted, that no other 
offences than what are therein declared, be treaſon, till 
declared by parliament. 2 H.H. P.C 331. 

Before this ſtatute, there were two ſorts of treaſons, 
that concerned the King, one was of great note, and 
another of lefs note. 

Thoſe of the greater mte were conſpiring the King's 
death, levying of war againſt the King, adhering to his 
enemies, and two others, that are fince abrogated by the 
ſtatute of 25 £4. 3. which came under the general and 
obſcure names of /edition, and accreaching of royal power, 
23:H.H.P.C. 237: | 
- In any of thele a party convict had not his clergy at 
Common Law. This appears by the judgment, T. 21 
Ed. 3. B. R. Rot. 23. Rex. 1d. ib. 

But there were other treaſons, that concerned the 
King, which were of an inferior note, namely counter- 


feiting the ſeal and counterfeiting the coin, and theſe, (the 


latter eſpecially) had only judgment as in caſe of petit 
treaſon, namely, to be drawn and hanged. 714. tb. 

And it ſeems before the ftatute of 25 £4. 3. of treaſons, 
clergy was allowed in both theſe caſes, as appears by the 
old book of Eg. 3. B. R. tit. Clergy, placito ultime, and 
the judgment in Parliament of 18 Ed. 1. in Berton's caſe, 
who being convicted for counterfeiting the King ſeal had 
his clergy, but !radatur ordinario fine purgatione, 1d. ib. 

'But now, as to the ſtatute of 25 Ed. 3. pre clero, and 
the itatute of 25 #4. 3. at the ſame parliament de pro- 
ditianibus, laying them both together in all caſes of treaſon 
touching the King himſelf or his royal Mijeſty, clergy is 


wholly taken away, and in all other caſes of treaſon or! 


felony, clergy is allowed ; and conſequently in murder, 
robbery, petit treaſon, clergy .is reſtored and ſettled by 
this a&t of parliament. 2. H. P.C. 332. 

But whatſoever is declared treaſon againſt the King 
by the ſtatute of 25 Ed. 3. de proditionibus, as well coun- 
terfeiting the ſeal or the money of the kingdom, as any 
other treaſon therein declared, is wholly macs” from 
clergy 2 H. H, P. C. 332. cites 19 H. 6. 47. b. Staunf, 
" of 2 lib. 2. cap. Path 124+ Bt 31 ba 3 aa. 
Rege Rot. 18. Rex, in dorſo, Bucks; caſus abbatts de Mu- 
fenden, pro reſecatime & falſificatione legalis Monete, 24 
H. 8. Spelman's Reports accordant adjudge, 2 Co. 
Inſt, 635, 636. ſuper Artic": Cleri, 


* 


| be a felony, yet it is not fo qu lifed as laid in the indi 
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50 that at this day, in all caſes of high treaſon whether 
thoſe declared by the ſtatute of 25 Ed. 3. de proditionity; 
or other treaſons newly enaQted- fince the privilege of 
clergy is wholly taken away. 2 HH. H.P.C. 422. 

In all felonies, that were at Common Law, before the 
ſtatute of 25 £4. 3. pro clero, and in all caſes of pet 
treaſon by that ſtatute, the privilege of clergy is reſtoreg 
and ſettled. 

And thereſore in all ſuch felonies or petit treafons 
which were ſuch at the time of the flatute of 25 Eqw, ky 
cap. 4+ pro clero, clergy is allowable, unleſs in ſuch cal 
where it is taken away by ſubſequent a&ts of parliamen: 
and ſo far forth only as the ſame is {o taken away. 14, is 

But there ſeem to be two felonies, where clergy was 
not allowable notwithſtanding this aCt, namely, certain 
aCts, that by interpretation of law were hoſtile zQs, viz. 
I, 1n/idiatio viarum & depopulatio agrorum, 2, Wilſyl 
burning of houſes. 

Concerning the former of theſe it appears, that injdia- 
tores viarum and depopulatores agrorum were oulted of 
their clergy, notwithſtanding the ſtatute of 25 £4, z, 
cap. 4. pro clero. 

Rot. Parl, 4 H. 4-n. 3. There was a complaint in 
parliament by the archbiſhop of Canterbury and clergy, 
whereupon it was enacted, that that general clauſe {ould 
be left out in indictments, and words of the ſame «if«& 
inſcrted, and that notwithſtanding the inditment carried 
the ſame effeCt, yet benefit of clergy ſhould not be denicd, 
as appears at large by the ſtatute of 4 Hen. 4. cap. 2. 

As to wilful burning of houſes, clergy was not allow- 
able by the Common Law. 2 H, H. P. C. 333. 

As to ſacrilege, though ſome later ſtatutes were made to 
ouſt clergy in that crime, yet it ſeems at Common Lay, or 
at leaſt after the ſtatute of 25 Ed. 3. c, 4. pro clero, it was 
allowable, as appears 26 A//ſe 27. where it is agreed by 
the Juſtices, that a perſon indicted of robbing a chapel and 
breaking a church ſhould have his clergy ; but it ſeems, 
it was with this difference, that if the ordinary refuſed 
him, as he might, he ſhould not have his clergy. 20 
Ed. 2. Coron. 283. Staunf. P.C, 123, 124. but others 
wiſe the court would allow it him. 26 Afije 27. 


3. In what offences benefit of clergy is taken away by af 
of parliament, ſubſequent to 25 Ed. 3, C. 4. 

As to new felonies made by acts of parliament fince 
25 £4. 3. this general rule holds, that it.an aCt of par- 
liament make a felony, and doth not take away clergy, in 
expreſs words, in all theſe caſes clergy is allowable. And 
if it doth make a felony and takes away clergy not gene- + 
rally, but in ſuch or ſuch caſes, regularly in other caſes - 
clergy is allowable; as if it take away clergy in caſe the 
party be convicted by verdict, yet he ſhall have his clergy 
if he ſtand mute. 2 Hale Hi/. P. C. 334, 335: 

But as to ſtanding mute, this is in part remedied by 
the 37Y. c. 9. /eft. 2. which enaQs, that if any perſon 
be indifed of any offence, for which by virtue of any 
former ſtatute he is excluded from clergy, if he had been 
convicted by verdiCt or confeſſion ; if he ſtand mute, or 
will not anſwer direC&ly, or challenge peremptorily above 
twenty of the jury, or be outlawed, he ſhall not be ad- 
mitted to his clergy. But this extends not to appeals, nor 
to offences made felonies by ſubſequent ſtatutes, 2 
Haw. 348. | | 

But if the ſtatute enaQts generally, that it ſhall be ſe- 
lony without benefit of clergy, or that he ſhall ſuffer 33 
in caſe of felony without benefit of clergy, this excludes 
it in all circumſtances, and to all intents. 2 H. H. 335 

It follows farther, from what has been faid, that 1n 
all caſes where an aCt of parliament ouſteth clergy, in cale 
of any felony, the inditment muſt preciſely bring the 
party within the caſe of the ſtatute ; otherwiſe, although 
poſhbly the fa&t itſelf be within the ſtatute, aud it may 
{o appear upon the evidence, yet if it be not fo alledged 
in the indictment, .the party, though convict, ſhall have 
his clergy. 2 H. H. 335. ; 

But although the cale be ſo laid in the indictment that 
it comes within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall out, that though it 


men? 
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.+ the jury ought to find him guilty of the felony fim- 
a F we! matter Jaid in the inditment, and 
thereupon the priſoner ſhall be admitted to his clergy ; 
and this is commonly done. 2 H. H. 336. 

' But if the offence was capital at Common Law, and a. 
fatute only excludes it from clergy ; the inditment in 
ſuch caſe need not conclude again/t the form f the flatute, 
becauſe the ſtatute doth not alter the nature of the offence, 
but leaves it to its proper judgment, and only takes away 
a perſonal = wn of exemption from ſuch judgment. 

. P. . 2. & 
; ardent what hath been obſerved above, it 
follows, that where an a&t taketh away clergy from the 
principal, and ſaith nothing of the acceſlary ; the acce(- 
aries, as well before as after, ſhall have their clergy. 
11 Co. 37- | 


For the ſeveral offences which have been excluded the benefit 
clergy by atts of parliament made fince 25 Ed. 3 C. 4+ 
fee title Felony» | 


4. In what offences benefit of clergy is now allowed, ſee 
title Felony. 


; What perſons are or are not capable of clergy. 


a favourable interpretation of the ſtatutes relating to 


the benefit of clergy, not only thoſe aQtually admitted into | 5 


ſome inferior order of the clergy, but alſo thoſe who 
were never qualified to be admitted into orders (which 
was formerly tried by putting them to read a verſe) have 
been taken to have a right to this privilege, as much as 
perſons in holy orders. 2 Haw. 338. | 

By the Common Law, a woman could not have the 
benefit of clergy : but now by the ſtatute of 3 ll, & 
M. <9. a woman convicted or outlawed for any felony, 
for which a man might have his clergy, ſhall upon pray- 
ing the benefit of that ſtatute, be ſubje& 'only to ſuch 
puniſhment as a man would be in the like caſe. 

A perſon convicted of hereſy, a Jew, or a 'Purk, ſhall 
not have their clergy ; but a perſon excommunicate ſhall 
have his clergy. 2 Hd. H. 373. 

Alſo every perſon (not beng within orders) who hath 
been once admitted to his clergy, ſhall not be aumitted 
to the ſame a ſecond time, 4 H. 7. cap. 13. 

And if he is convicted of murder, he ſhall be marked 
(unleſs he is a peer, z H. H. 376.) with an M, on the 
brawn of the left thumb; and if for any other felony 

_vithan F, by 4 Hd. q. cc 1% 
| But he ſhall not be ouſted of his clergy, by the bare 
mark in his hand, or by a parole averment, without the 
record teſtifying it, or a tranſcript thereof, according to 
the following ſtatutes. 2 FH. H. 373. 

By ſtat. 34 & 35 H. 8. cap. 14. The clerk of the 
crown, or 2 the peace, or of aſliſe, ſhall certify a tran- 
ſcript briefly of the tenor of the inditment, outlawry, 
or conviction, and attainder, into the King's Bench in 
forty days : and the clerk of the crown, when the Judges 
of aſſize, or Juſtices of the peace write to him for the 
names of ſuch perſons, ſhall certify the ſame, with the 
cauſes of the conviCEtion or attainder. 

Another method is given by the ſtat. 43 Will, & M. 
& 9. ſe, 7, which enacts, that the clerk of the erown, 
clerk of the peace, 'or clerk of afſize, where a perſon 
admitted to clergy ſhall be convicted, ſhall at the requeſt 
of the proſecutor, or any other on the King's behalf, 
certify a tranſcript briefly and in ſew words, containing 
the effet and tenor of the inditment and conviCtion, of 
bis having the benefit of clergy, and the addition of the 
party, and the certainty of the felony and conviction, to 
the Judges where ſuch perſon ſhall be indicted for any 
lubſequent offence. 

Alſo it ſeems, that if the party deny that he is the 
lame perſon, iſſue muſt be joined upon it, and it muſt 

found upon trial that he is ſame perſon, before he can 
be ouſted of clergy. 2 H, H. 373. 


b. At what time clergy is to be allowed, and the effet of 
allowing o;* * | 


\ By the ancient Common Law, the benefit of clergy 


Was demanded'as ſoon as the priſoner was brought to the | 


©? Li 85. 
bar, before any inditment or other proceeding againſt 
him ; but this was found: a great inconvenience to the 
priſoner, becauſe poſſibly he'might have been acquitted of 
the felony ; or if not, yet in caſe of an inqueſt of office, 
he loſt his challenges to ſuch inqueſt, and yet upon ſuch 
inqueſt found, he forfeited his goods, and the profits of 
his lands; and therefore Priſot Ch: J. with the advice of 
the other Judges, in the reign of Hen. 6. for the ſafety of 
the innocent, would not allow the priſoner the ben fit 
of clergy before he had pleaded to the felony, and (having 
the benefit of his challenges and other advaritages) had 
been conviCted thereof z which courſe hath been generally 
obſerved ever ſince. 2 In/l. 164. 2 H. H. 378. | 

. And this benefit of clergy may be allowed by the 
court in diſcretion, though the party challenged it nor. 
Hales Pl. 239. 

Perſons admitted to their clergy, may be continued in 
priſon as a farther puniſhment, not exceeding one year: 
18 El. cap. 7. LN: ©: b 

By ſtat. 4 Geo. 1. cap. 11. Perſons convifted of of- 
fences within benefit of clergy (except receivers and 
buyers of ſtolen goods) may, inſtead of being whipped 
and burnt in the hand, be tranſported for ſeven years. 

A perſon admitted to his clergy, forfeits all his goods 
_ he hath at the time of the conviQtion. 2 H. H, 

But preſently upon burning in the hand, he ought to 
be reſtored to the poſſeſſion of his lands, and from thence- 
forth to enjoy the profits thereof. 2 H. H. 388. 

Alſo, it reſtores him to his: credit ; and conſequently 
enables him to be a good witneſs. 2 Haw. 364. 

And it is holden, that after a man is admitted to his 
clergy, it is aCtionable to call him felon ; becauſe his 
oftence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged. 2 Haw. 363. 

Clerico admittendo, Is a writ to the biſhop, 'for the 
admitting of a cler+ to a benefice upon a ne admittas, tried 
and found for the party that procureth the writ. Reg. 
Orig. fol. 31. | 

Clerico capto per ftatutum mercatozum, &c. Ts a 
writ directed to the biſhop, for the delivery of a cler4 out 
of priſon, that is in cuſtody upon the breach of a fatute 
merchant. Reg. Orig. fel. 147. 

Clecico convicto commiſſo gaolae in defectu o2dinarit 
deliveranto, &c. Is a writ for the delivery of a clerk to 
his ordinary, that was- formerly convicted of felony, by 
reaſon his ordinary did not challenge him according to the 
priviledges of clerks. Reg. Orig. fol. 69. a. | 

Clerico infca ſacros ozdines conftitutito non eligendo 
m offictum, Is a writ dire&ed to the bailiffs, &c. that 
have thruſt a bailiwick or beadleſhip upon one in holy 
orders, charging them to releaſe him again. Reg. Orig. 
fol. 143. | | 5 = 

Cicricus. This word was uſed for a ſecular prieſt 
in oppoſition to a religious or regular. King F»h, in the 
time of the imterdi&?, committed to William de Cornhull, 
and Gerard de Camvill, Omnes terras & res abbatum 
& priorum, & omnium religioſorum, & etiam clericorum 
de epiſcopatu Linc. Paroch. Antiq. p. 171. 

Ciericus ſacerdotis, A pariſh clerk, or inferior aſſiſtant 
to the parochial prieſt, who uſually took an oath of 
fidelity from this ſervant. Before the Reformation, the 
rector was ſometimes obliged to provide and maintain his 
own clerk ; and ſometimes the rehgious appropriators were 
bound to find and ſupport a c/er4, as a menial ſervant to 
the vicar. So in the churches appropriated to the abbey 
of O/eney, Canonict vero clericum vicario, & ecclejig 
miniſterio, & ejus obſequio devotum invenient, qui juramentum 
fidelitatis ipſo vicario praflabit. Ubi autem non fucrint 


| canonici reſidentes, clericus, qui” ut ſupra diftum eff, expenſis 


eorum procurabitur, clavem eorum deferet in domo.corum, &c. 
Paroch. Antiq. p. 304. The pariſh clerks were formerly 
to be men of letters, and to teach a ſchool in the pariſh 
and were ſometimes elected by the pariſhioners, two for 
each church, as the /acri/tan or ſexton, and clerk in our 
city churches, being ſuppoſed to live upon the alms and 
voluntary contributions of their eleQors. * So Fohn Peck- 
ham archbiſhop of Canterbury, anno 1280, ordained the 


church of Banque/, and the chapels annexed to it. — 
Valumus 


C.L E 


Delumus infuper ibidem oe dues clericos ſcholaftices per t a- | 
rochianorum, de quorum habeant vivere eleemeſynis, induflriam 
eligendos, qui aquam benedifttam circumeferent in parochiam, 
ac capelits diebus Dominicis S fyſleves in divins miniflrantes 
efficiis;, & profeſlis diebus diſciplims ſcholaſlicis indulgentes. 

on. .Angl. tom. 3. 227. Pariſh clerks were to be 
ſhood-matiors in country villeges, by the conftitution of 
Alexander biſhop of Coventry, anno 1237, &c, Hence 
the ſchool-houſe or place of teaching, was often in the 
belfrey, in the charch-porch, or ſome contiguous build- 
ing : and hence the prophaner uſe of teaching in the 
chancels, It would however be of good ſervice to the 
church and nation, to reſtore this ancient praCtice, eſpe- 
cially in remote country villages, where the clerk would do 
more to the ſervice of God and the benefit of the people, 
if he were able to inſtruEt the children in reading and 
writing, and underſtand the church catechiſm ; thus they 
might be bred to ſome ſenſe of Chriſtianity and good 
manners. Cowell, edit. 1727. 

Clerk, (Clericus) Hath two fſignifications z one as it 
1s the title of him that belongeth to the holy miniſtry of 
the church, that is, (as we reckon) either miniſter or 


deacon, or what other degree or dignity ſoever ; though” 


according to former times, not only* ſacerdotes Ef diaconi, 
but alſo ſubdiacont, leftores, acholythi, exrchifle, & oftiarii 
were within this account, as they be at this day, where 
the canon law hath full power. And in this fignification |} 
a clerk 3s either religious (otherwiſe called regular) or 
ſecular. An. 4 Hen. 4. c. 12. This word'clericus com- 
prehends all ſorts of prieſts, deacons, and others in holy 
orders, either ſecular or regular ; but more properly a 
miniſter or prieſt, or one who is more peculiarly called 
fortem Domini, Poor Ficar's Plea, fol. 1%. Yet Johannes 
Sawel clericus Domini Regis, (ſcil. E. 1.) was ſuppoſed to 
fignify ſecretary or c/er+ of his council. Antig. of Not- 
tinghamſhire, fol. 317. The other ſignification of this 
word noteth thoſe that by their funQtion, or courſe of 
life, praCtiſe their pen in any courts, or otherwiſe ; as 
namely, the c/r+ of the rolls of parliament; clerks of 
the Chancery, and ſuch like ; whoſe offices ſhall be ſet in 
order. Cowell, edit. 1727. 

Clerk of the a&ts, ls an officer of good account in the 
Navy-office, who receives and records all orders, con- 
- tracts, bills, warrants, and other buſineſſes, tranſated b 
the Lord Admiral. and Commiffioners of the Navy ; and 
is mentioned in the ſtat. 36 Car. 2. cap. 5. and 22 & 23 


Car. 2. 

Clerk of the affidavits, In the court of Chancery, is 
an oſhcer that files all affidavits made uſe of in court. 

Clicrk of the aſſiſe, /Clericus ky os ) Is he that writes 
all things judicially done by the Juſtices of aff/e in their 
Eircuits, Cromp. Furiſd. fol. 227. 

Clerk of. Aſfiſe ſhall not be of council in the circuit, 
33 Hen. 8. c. 24. ſet. 6. To certify the names of 
elons conviCt to the King's Bench, 34 & 35 Hen. 8. 
e. 14 3H,& M. c.g. ff. 73. How puniſhed for 
concealing, &c. an indictment, recognizance, fine or 
forfeiture, 22 & 23 Car. 2. c. 22. 3 Geo. 1. c. 15. ſet. 
12. Where to take but 25. fordrawing a bill of indi- 
ment, 10 & 11 FF. 3. c. 23. ſef. 7. And nothing at all 
where the firſt is defeQtive, #d. ſe. 8. - Fineable for 
falſely recording appearances of perſons returned upon a 
Jury, 3 Geo. 2. c. 25. ſed. 3. 

Clerk of the bails, Is an officer belonging to the court 
of King's Bench, mentioned in ſtat. 22 & 23 Car. 2. 


C: 9. 

Clerk of the check, Is an officer in the King's court, 
ſo called, becauſe he hath the check and controlment of 
the yeomen, belonging either to his Majeſty, the Queen, 
or Prince ; either giving leave, or allowing their abſences 
or defects in attendance, or diminiſhing their wages for 
the ſame. He alſo nightly, by himſelf, or deputy, takes 
.the view of thoſe that are to watch in the court, and 
hath the ſetting of the watch. This officer is mentioned 
zn ſtat. 33 . 8. cap. 12. Alfo there is an officer of the 
_ fame name in the King's navy, and mentioned in ſtat. 
29 Car. 2. C. tt. | 
Clerk of the cheft, Keeps an account of the monies 
collected, and kept in a che/, for the uſe of ſick and 

A 


maimed ſeatnen and -mariners, rhentioned in flat, (6 
Car. 2. Cc. 5: 

Clerk _ the crown, {(Clericits corone) Is a therk gj 
officer ih the King's Bench, whoſe function is to fram 
read, and record all indictments againſt 1raitors, felons, 
and other offenders, there arraigned or indifted upon any 
public crime: He 1is'otherwiſe termed clerk of the eroun 
office. And in ſtat. 2 Hen. 4. 6. 10. he is called clerk of 
the crown of the King's Beach. | 
| Clerk of the crown in Chancery, (Clericut corms 
in Cancellaria) Is an officer there, who by | himſelf or 
deputy, is continually to attend the Lord Chancellor, or 
Lord Keeper; writes and prepares, for the great ſeal of 
; England, ſpecial matters of ſtate by jeſand? tg or the 
like, either immediately from his Majeſty, or by order of 
his council, as well ordinary as extraordinary, vis. com- 
\ miſhons of lieutenancy, of juſtices itinerant, and of afliſe 
of oyer and ferminer, ga6l-delivery, and of the peace, 
with their writs of affoctation, and the like. Alfo, all 
general pardons upon grants of them, at the King's co- 
ronation, or at the parliament, where he ſits in the Lords 
 houfe in parliament-time, into whoſe office the writs of 
parltament, made by the clerks of the petty- bag; with the 
\names of the knights and burgeſles eleCted thereupon, 
are to be returned and filed. He bath alſo the making of 
all ſpecial pardons and writs of execution upon bonds of 
fatute-ſtaple forfeited, which was annexed to his office in 
the reign of Queen Mary, in conſideration of his con- 
tinual and chargeable attendance : both thefe before being 
common for every curfitor and clerk of the court of 
' Chancery to make, See Chancery. 

Clerk of the declarations, An officer m the court of 
King's Bench that files all declarations in cauſes there 
depending, after they are ingroffed, &c. 

Clerk of the deliveries, Is an officer in the Tower, who 
takes indentures of all ſtores iſſued thence. 

Clerk of the crroz3, (Chricus errorum) In the court 
of Common Pleas, does tranfcribe and certify into the 
King's Bench the tenor of the records of the cauſe of 
action ; upon which the writ of error (made by the cur- 
fitor) is brought, there to be judged and determined. 
| The clerk of the errors in the King's Bench does like- 
wiſe tranſcribe and certify the records of ſuch cauſes in 


y | that court into the Exchequer, if the cauſe or action were 


by bill; if by original, the Lord Chief Juſtice certifies 
the record into the houſe of peers in parliament, by taking 
the tranſcript from the clerk of the errors, and delivering 
it to the Lord Keeper, there to be determined, according 
to the ftatutes 27 £1. 8. and 31 £/.1. The chrk of 
' the errors in the Exchequer does tranſcribe the records, cet- 
tified thither out of the King's Bench, and prepares them 
for judgment in the court of Exchequer, to be given by 
the Juktices of the Common Pleas, and barons there 
See 16 Car. 2. cap. 2, and 20 Car. 2. cap. 4+ 

Clerk of eſſoing, (Clericus efſoniorum) Is an officer 
omg to the court of Common Pleas, who keeps the 
eſfois-rolls, and hath for every execution to bar the eſſun, 
in caſe where the party hath omitted his time, fix pence- 
He hath allo the providing of parchment, and cutting t 
out into rolls, and marking the numbers upon them» 
and the delivering out of all the rolls to every officer, the 
| receiving them again when they are written, and the 
; binding and making up the whole bundles of every term» 
and this he doth as ſervant to the Chief Juſtice. For 
the Chief Juſtice is at charge for the parchment of all the 
rolls ; for which he is allowed, as the Chief Juſtice of 
the-King's Bench, beſides the penny for the ſeal of every 
writ of privilege and outlawry, the ſeventh penny taken 
for the ſeal of every writ under the green wax, wow 
ſeal, in the court of King's Bench and Common leas 
 reſpeCtively ; the ſaid Lord Chief Juſtice having annexed 
to their ſeveral offices or places, the cuſtody of the 
ſeals belonging to each court. | 
\ Cierk of the eftreats, (Clericus extraftorum) Is a 
clerk belonging to the Exchequ r, who term)y ro 
the zfreats out of the Lord Treaſurer's Remembrance 
office, and writes them out to be levied for the King. 
He alſo makes ſchedules of ſuch ſums efreated, as 3c 


be diſcharged. See the Praftice of the Exchequer, pagina 
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Clerk of the hamp?r or hanaper, ( Clericus hanaperii) | 


(cer in Chancery (mentioned in ſtat. 2 E. 4.c. 1) 
prerbay' called warden of the hamper, in the lame ſtatute, 
' whoſe fimAion 1s to receive all the money due to. the 
King for the ſeals of charters patents, commiſſions, and 


writs ; as alſo fees due to the officers for enrolling and. 


examining the ſame, with ſuch like. He is tied to at - 
tendance on the 1.ord Chancellor, or Lord Keeper, daily 
in the term-time, and at all times of ſealing, having with 
him a leather bag, wherein are put all charters, 7. after 
they are ſealed; thoſe bags, being ſealed up with the Lord 
Chancellor's private ſeal, are delivered to the controller 
of the hanaper, who, upon! receipt of them, doth, as you 
ſhall read in his office. "This banaper repreſents a ſhadow 
of that which the Romans termed fi/cum, which contained 
the Emperor's treaſure. _ 

The Exchequer was anciently fo called, becauſe in e0 
reconderentur hanapi & ſeutre, ceteraque vaſa que in cenſum 
& tributum perſolus ſolebant ; thus we read in the Monaft. 
1t:m. þ. 943. Rex, Sc. Cum de gratia nofira peciali & 
gro quodam Fa &c. ſolut. &c. in hanaperio no/iray conceſ- 

imus, r it may be fo cailed, becauſe the yearly 
tribute which princes received, was in hampers, or large 
veſſels fuil of money. Cowell, edit. 1727. | 

Cicrk of the juries, (Clericus juratorum) An officer 
belonging to the court of Common Pleas,” that inrolls and 
exemplities all fines and recoveries, and returns writs of 
entry, ſummons, and ſeifin, Tc, | : ; 

- Cieck vf the juries, 62 jurata-waits, (Clericus jura- 
jorum) Is an officer belonging to the court of Common 
Pleas, who makes up the wrzts called habeas corpora and 
diftringas, for appearance of aries, either in court, or at 
the allizes, after the jury or panel is returned upon the 
venire facias. He enters alſo into the rolls the awarding 
of theſe writs, and makes all the continuances from the 
going out of the habeas corpora, until the verdia be 
ven. ; 

Clerk comptro!fer of the King's houſe, Whereof there 
are two, is an officer in the court that hath authority to 
allow or Ciſallow the charges and demands of purſuivants, 
meſſengers of the green-cloth, or other like, He hath 
a'ſo the overſight and controlling of all defeCts and miſ- 
carriages of any of the inferior officers, and to fit in the 
counting-houſe with the ſuperior officers, viz. the Lord 
Steward, Mr. Treaſurer, Controll:y, 4nd Cofferer, either 
for correQting or bettering things out of order, This 
oficer is mentioned in ſtat. 33 Her. 8. c. 12. 

Cleick macthat of rhe King's houſe, Seems to be an 
bfficer that atends the marſhal in his court, and records 
al his proceedings. Stat. 33 H. 8. c. 12. 

Clerk of the (king's ſilver, ' (Clericus argenti Regis) 
ls an officer belonging to the court of Common Pleas, 
to whom every fine is brought, aſter it hath been with the 
cuftos brevium, and by whom the effect of the writ of 
covenant is entered into a paper-book ; and, according to 
that note, all the fines of that term are alſo recorded in 
the rolls of the court, And his entry is in this form : 
He puts the ſhire in the margin, and then faith, A. B. 
dat demino Regi dimidiam marcam (or more, according to 
the value) pro licentia concordandi cum C. D. pro talibus 
terris in talt villa, & habet chirographum per pacem ad- 
mſſum, &c, 

Cierk of the King's great ward2vbe, Clericus magne 
garderebe Regis) Is an officer of the King's houſe, that 
keeps an account or inventory in writing, of all things 

longing to the King's wardrobe, mentioned in ſtat. 
t Ed. 4. cap. 1, : NE F 

Cierk of the market, /C'ericus mercati hoſpitii Regis ) 

an officer of the King's houſe, mentioned in tat. 
i Ed. 4. cap; 1. and in ſtat. 13 Ric. 2. cap. 4) whoſe 
Uuty is to take charge of the King's meaſures, and to 
keep the ſtandards of them, that is, the examples of all 
the meaſures that ought to be through the land : as of 
ells, yards, Jagens, quarts, pottles, gallons, &c. of weights, 
ulhels, and ſuch like: and to ſee that all meaſures in 
ery place be anſwerable to the ſaid ſtandard. Fleta, 

+ 2. cap. 8,9, 10, 11, 12, Of which office, as alſo of 
our diverſity of weights and meaſures, you may there find 


a treatiſe worth the reading. Briton alſo; in his 30 ca. 
Vor, li N? 4.36 | 


Wh ws a 
faith in the King's, perſon; to- this effeQt : Je will 
that none have meaſures in the realm, but we ourſelves ; but 
that every man take his meaſures and weights from out 
flandards. And ſo goes on with a diſcourſe of this matter, 
that well ſhews the ancient law and praQtice in this 
point, | 7379 ys Ef =; 

By ſtat. 13 Ric. 2. cap. 24. The clerk of the market 
of the King's houſe ſhall execute his office duly, and 
all falſe weights and meaſures ſhall be burnt. And the 
ſaid clerk ſhall take no common fine, but every one ſhall 
be puniſhed according to their deſert ; and he ſhall not 
ride with above x horſes, and ſhall tarry no longet in a 
place than need requireth z and if he offend againſt 
this ſtatute, he ſhall pay to the King for the firſt time 5 /. 
for the ſecond time 10 /, for the third 20 /. | 

vtat, 16 Car. 1. cap. 19. ſef?. 2, There ſhall be one 
weight and one meaſure, according to the ſtandard of 
the Exchequer throughout the realm ; and every meaſure 
of corn ſhall be ſtriked without heap ; and whoſoever 
ſhall ſell, buy, or keep any other weight or meaſure 
whereby any thing is bought or ſold, ſhall forfeit for 
every offence $4 ing thereof convicted by the oath 
of one witneſs before a Juſtice of peace, mayor or other 
head ofhcer, which forfeiture ſhall be levied by the 
churchwardens and overſcers of the poor (or one of 
them) where the offence ſhall be committed, to the uſe 
of the poor, by diſtreſs and fale oc goods ; and in default 
of diſtreſs, the Juſtice, mayor or head officer, may 
commit the offender to priſon, until he pay the ſum 
forfeited, | 

Sect. 3. The clerk of the market oof the King's or 
Prince's houfhold ſhall only execute their offices within 
the verge ; and head officers of corporations, and lords 
of liberties, and their deputies, may, execute the ſaid 
office in their precinAs, | 

Sect. 4. If any of the officers aforeſaid ſhall ſeal any 
weight or meaſure which is not agreeable to the ſtan- 
dard, or ſhall refuſe to ſeal ſuch as are agreeable (paying 
only ſuch fees as are warranted by ſtatute or ancient 
cu'tom) they and their deputies ſha!l forfeit-5 /. to be 
levied as aforeſaid, to the uſe of the poor, 

Seet. 5. If they ſhall take any common fine, fee or 
other ſum of money than what are allowed by ſtatute 
or ancient cuſtom, for the ſigning or examination of any 
weights or meaſures which have been formerly marked 
or ſealed, or ſhall impoſe any fine or amerciament with- 
out a legal trial of offence, or ſhall otherwiſe miſdemean 
themſelves in their office, they ſhall forfeit for the firſt 
offence 5 4. for the ſecond 10 /. and for every other of- 
fence 20 /. to be levied as aforeſaid, to the uſe of the 

oor, | 

Se. 6. He that is fined or amerced by this aft, ſhall 
not be again puniſhed ſor the ſame offence by any former 
law. 

Se. 7, This aft ſhall not extend to the meaſure of 
rent-corn, nor to water meaſure in ports. | 

Set. 8. If any officer authorized to execute this ſta« 
tute ſhall be impleaded for any aCt he ſhall do therein, 
he may plead the ome! iſſue not guilty, 

Se. 9. If be found not guilty, or the plaintiff be 
nonſuited, he ſhall recover treble coſts. See Wrights 
and Meaſures. GEES 

Whether clerk of the market tan break pots not being 
meaſure ? Attorney-general ſaid, that he could not, but 
muſt order them according to the form of the ſtatute; 
Savil 57. pl. 122. Paſch. 25 Eliz. Ann. | 

At the motion of Coke, Attorney of the Queen, all 
the Juſtices of ZEngl/and aſſembled at Sexjeants Inn, upon 
extortions committed by the clerks of the markets, be- 
cauſe they had had taken 1d. fee for the view of veſſels; 
though they feund not any defett in them, and ſealed them 
not, and if they did ſeal them they took 24. And all 
the Juſtices agreed, that this was grand extortion, and 
that no preſcription can ſerve for taking a fee for the view 
only, unleſs they found default, or ſealed them, Ao, $23: 
pl. 690. Mich. 39 & 40 Eliz. Anon. 


Clerk of ' the market has to do with nothing but 


viduals, Het. 145, Ttin, 5 Car, C, B. Cambridge Uni- 
| 
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fn treſpaſs defendant juſtified as clerk of 'the market 
within, &c. for a diſtreſs of 3s. 44. for not uſing mea- 
fures marked according. to the flandard of the Exchequer. 
On demurrer it was urged for the defendant, that this 
was an authority given by the 14 Ed. 3. c. 12. ſet. 2. and 
held per Holt Ch. ). that the clerk of the market could 
not have power to eſtreat fines and amerciaments other- 
wiſe than as a franchiſe, and it is more reaſonable the 


elerk ſhould bring the ſtandard with him, than that the | 


people ſhould follow him, or attend at a place out of the 
' market, 2 Salk. 327. Trin. 8 Ann, B, R. Burdet's. 
Caſe [2 

Cierk of the Pichils, or Nihils (Clericus nihils- 
rum) Is an officer in the Exchequer, who makes a roll 
of all ſuch ſums as are nh:led by the ſheriffs, upon their 
eſtreats of green-wax, and delivers the ſame into the 
Lord Treaſurer's Remembrancer's Office, to have execu- 
tion done upon it for the King See the ſtat. 5 R. 2. 
cap. 13. flat. 1. and Pradtice of the Exchequer, pag. 101. 
See Mihil. | 

Clerk of the Ozdnance, Is an officer in the Tower, 
who regiſters all orders touching the King's ordnance. 

Clerk of tie Outl»waes, (Clericus utlagariarum) Is 
an officer belonging to the court of Common Pleas, be- 
ing only the ſervant or deputy of the King's Attorney- 
general, for making out writs of capias utlagatum, aſter 
eutlauwry ; the King's Attorney's name being to every one 
of thoſe writs, 4nd whereas ſeven pence 1s paid for the 
ſeal of every other writ, betwixt party and party, there 
is but a penny paid for the ſeal ot this writ, becauſe it 
gocs out at the King's ſuit. 

Clerk of the Paper-Qfiirce, Is an officer in the court 
of King's Bench, that makes up the -paper-books of 
ſpecial pleadings and demurrers in that court. 

Cleck of rhe Papers, An officer in the Common 
Pleas, who hath the cultody of the papers of the War- 
den of the Fleet, enters commitments and diſcharges of 

riloners, delivers out day-rules, &c. 

Cirik of the Paicels, Is an officer in the Ex- 
chequer. | ; : 

Cicck vf a pariſh. See Clericus ſacerdotis, T was 
held, that a pariſh clerk is @ mere /ayman, and ought 
to be deprived by them that put him in, and no other; 
and if the eccleſiaſtical court meddle with deprivation 
of the pariſh clerk, they incur a premunire, and the 
Canon, which wills that the-parſon ſhal! have eleCtion of 
the pariſh clerk, is merely void to take away the cuſtom 
that any had to ele@t him, 2 Brown!l, 38. Paſch. 8 Jac, 
C. B. Gaudy v. Newman. 

Reſolved, that if the pariſh clerk miſdemean himfelf in 
his effice, or in the church, he may be ſentenced for it 
in the eccleſiaſtical court to excommunication, but not to 
deprivation.” 2 Brownl. 38. Paſch. 8 Fac. C. B, Gaudy v. 
Newman. 

Pariſh clerk may ſue in court-chriſtian for his fees, 
which are called /arg:itiones charitative. Arg. cites the 
Regilter, fol. 52. for he is quodam meds an officer fpiri- 
tual, cites 21 £d. 4. 47. 2 Rel, Rep. 71. Hill. 18 Fac. 
B. R. in Biſhop's Caſe. | 

The clerk of a pariſh preſcribed, that he and his pre- 
 decefior had uſed zo have 5 8. per ann. of the parſon for 
the tithes of a certain place * within the pariſh, but a'con- 
ſultation was awarded, becauſe a clerk dative and re- 
movable cannot preſcribe. Mo. go. p!. 1274. 29 & 
30 Eliz. Savell v. IVood. Cro. E. 71. pl. 26. S.C. and 
}t was moved, that it was a good preſcription, becauſe 
the parſonage was a parſonage impropriate, and by in- 
tendment it commenced by the act of the parſon, v:z, 
that he made a compoſition that the tithe of that Jand 
ſhould be paid to the clerk in diſcharge of himſelf, and 
that he had uſed time out of mind, &c. to pay to the 
clerk 55. in diſcharge of all tithes, &c. and the court 
ſaid, if this ſpecial matter be ſhewn in the ſurmiſe, per- 
haps it might be good, by reaſon of the continuance, and 
what , by this the parſon is diſcharged from finding the 
clerk, with which, perhaps, he ſhall be charged, and fo 
1s as a won of tithes to the parſon himſfelt, but ſuch 
matter is not ſhewn, and by common intendment tithes 
' are not to be paid to the pariſh clerk, and he 1s no party 


&: t::® 


in whom a preſcription can be alledged, and the 


they awarded a conſultation.——Le, 94. pl. 
gar ane yy mantis 

In ca/e the plantiff declared, gued cum extiti/ 
ſuch a pariſh; the defendant UNurbed Lim ap pes $ 
of his office, and hindered him to fat in the clarfs fext of 
quod he lofl the prefits of his office. It was objected "1 
this was rather a ſervice or employment than an ts, 
and if it be an oflice, it is eccleſiaſtical, for of common, 
right the parſon appoints the clerk, and the court wil 
not intend a cuſtom ; and unleſs a clerk comes in 8 
the eleCtion of the pariſhioners, according to cuſtom, he 
has not a temporal right, and the court will xt grant a 
mandamus for a clerk, without an affidavit that he is 
appointed by the pariſh. 2. Ir does nt appear that any fees 
appertain unto his office, and no action lies at Common 
Law for diſturbance in the enjoyment of a feat im the 
church without a temporal right, and ſo it is here; ag. 
jornatur, 2 Salk. 468. pl. 7. Trin. 4. Am. B. R. Ly 
v. Drake, | 

Pariſh clerk nominated by the parſon is by Common 
Law an officer, and in for life, without deed, -2 Salk, 
530. pl. 27. Hill. 10 Ann. B. R. Pariſh of Gattin y 
Milwick, : 

The parſon libelled in the ſpiritual court, to have the 
clerk eſtabliſhed according to the Canon, which gave 
the parſon authority to chooſe and place the clerk, and 
that the 'pariſhioners diſturbed him, upon pretence of a 
cuſtom of the veſtry to chooſe one ; the pariſhioners ſug- 
geſted this cuſtom for a prohibition, which was granted, 
for it was held to be a good cuſtom, and that the Canon 
ſhall not take it away, 2 Cre. 670. Fermyn verſus 
Hammond. 

Libel by a pariſh clerk againſt the churchwardens, for 
ſo much money due yearly to him hy «tom, and to be 
levied by them on the pariſhioners, &c. the defendants 
ſuggeſted for a prohibition, that there was no ſuch cul- 
tom ; it was objected, that this is now too late, it be- 
ing after ſentence, eſpecially ſince the cuſtom was not 
pleaded in the ſpiritual court, as it ought; for if it had, 
and they would have proceeded, then it had been proper 
0 move for a prohibition : but adjudged, where they have 
no original juriſdiction, it is never too late for a prohibi- 
tion, and they can have no ſuch juriſdition in this 
caſe, becauſe the clext,of the pariſh is not a ſpiritual pers 
/on, neither is the duty ſpiritual, but founded on a «/- 
tem ; and if there is fuch a cuſtom, is it triable at law, for 
he may have an aCtion on the caſe againſt the churchwar- 
dens, for not making a rate, and levying it : or, if Jevied, 
for not paying it. Afod. Caſes 252. Parker verlus 
Clerk, : 
| Clerk of the Parſiament-rolls, (Clericus Rotulrum 
Parliamenti) Is he that records all things done in the 
high court of parliament, and engrofſeth them fairly ia 
parchment rolls, for their better preſervation to poſte- 
rity. Of theſe there are two, one of the Lords Huſt, 
another of the Houſe of Commons. Cromp. Furiſ. f. 4 
& 1. Smith de Rep. Angl. pag. 38. See allo Vowd's 
book, touching the order of the Parliament. See Fitta, 
lib. 2. cap. 12. pag. 31, | CR 

Clerk of the Patents, Or of the letters patent under 
the Great ſeal of England, was erefted 18 Fac. 

Clerk of the Pearce, (Clericus pacis) Is an oflicer be- 
longing to the ſeſſions of the peace. His duty 1s, 1 
the ſeſhons, to read the inditments, to enrol the aQts, 
and draw the proceſs: to record the proclamation 
rates for ſervants wages, to enrol che diſcharge of appren- 
tices, to keep the counterpart of the indentures of at- 
mour, to keep the regiſter-book of licences, given 10 
badgers and laders of corn, and of thoſe that are licenl- 
ed to ſhoot in guns, and to certify into the King" 
Bench tranſcripts of indictments, outlawries, ttainderh, 
and convictions had before the Juſtices of the peace, 
Tn the time limited by ſtatute. Lambard's Evrme 
ib. 4. cap. 3- ſol. 379. 

By ſtat. : Her''s cap. 1. ſet. 3. Every cuffos rolu- 
lorum hall appoint the clerks of the peace, aud grant 
the office to ſuch able perſons inſtrufted in the laws, 4 
ſhall be able to exerciſe the ſame, during the ume = 
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rotulorum ſhall exerciſe the office of cu/los rotu» 

beefy that the ſaid clerk demean himſelf in w/o office 

-uſtly ; and it ſhall be lawful to ſuch grantee of the ſaid 
7erkſbip to occupy the ofhce by bimſelf, or by his de- 
, ty inſtruted in the laws, ſo that the deputy be ad- 
mitted by the cuftos rotulorum. 

Stat. 1 IW. & M. flat, I. caps 21. ſer. 4+ The ap- 

inting of the co/f25 rotulorum through all the counties, 
{hall be as is directed by ſtat. 37 H. 8. c. 1. 

$:2. 5. The cujtos rotulorum, or other perſon. to whom 
it ſhall belong to appotat the clerk of the peace, ſhall, 
where the office of clerk of the peace ſhall be void, no- 
minate a ſufficient perſon refiding in the county or place, 
to exerciſe the ſame by himſelf or his ſufficient deputy, 
for ſo long time as fuch clerk of the peace ſhall well de- 
mean himtelf in his ofhce. ; | 

$22. 6. If any clerk of the peace ſhall miſdemean 
himſelf-in the office, and a complaint in writing of ſuch 
miſdemeanor ſhall be exhibited to the quarter ſeſſhons ; it 
ſhall be lawful for the Juſtices upon examination and 
proof, to ſuſpend or diſcharge him from the office ; and 
the cu/?9s rotulorum, or other perſon to whom it ſhall 
belong, ſhall appoint another ſuſhcient perſon reſiding in 
the county, &c. to be clerk of the peace. And in caſe 
of neglet to make ſuch appointment before the next 
quarter-ſe(hons, it ſhall be Jawtul for the Juſtices to ap- 

int ONC. 

$:4, 7: He ſhall be ſubject to the penalties and provi- 
ons herein mentioned. | 

$29. $. It ſhall not be lawful for any cuftos rotulorum, 
t&:, to {c!] the place of clerk of the peace, or to take any 
bond or afſlurarice to have any reward or profit for ſuch 
appointing. But every cuftos ratulorum, &c. that ſhall ſo 
ſell, and every cierk ot the peace who ſhall ſo buy his 
place, are diſabled to hold their places; and ſhall each of 
them forfeit double the value ſo given or taken, to be re- 
covered by them that {hall ſue for the ſame. ; 

Se. g. Every clerk of the peace, before he enter up- 
on the execution of his office, ſhall in open ſcſhons take 
the oath following, vVZs | 


1 A.B. ds fivrar, that I have not, nor will pay any ſum 
or ſums of money. or other reward whatſeever, nr given any 
hand or other aſſurance to pay any money, fee, or profit, di- 
reftly or indiretlly, ts any ferſon or perſons, whomſoever, for 
fuch nomination or appointment. So help me God, 


$22. 10. Nothing in this aCt ſhall afﬀfe& the clerk of 
the peace for the duchy and county palatine of Lancaſter, 
who holds his office for lives by grants from King Charles 

The clerk of the peace mu/? make out all proceſs, and 
when they are complete mutt deliver them to the cuſ/tos, but 
as long as they are in proceſs they are not to be with the 
clerk, but for refuſing to deliver the rolls to the cu/tos, 
he was indicted and removed, and a mandamus to reſtore 
\ him was denied per three Juſtices againſt the Chief Juſtice. 
4 Mid. 31. Paſch, 3W. & M. in B. R. The King and 
Ducen v. Evans. | 

Indebitatus aJump/it, and non aſſumpſit pleaded, the jury 
found the ſtat. 27 H 8. and 1 #, & M. and the ſeveral 
Clauſes in them about the clerk of the peace ; that the 
Earl of Clare was cu/tos rotulorutn of Middleſex, and that 
he named the planitiff” to be erk of the peace, to exerciſe 
the office by him or his deputy, Puamuiu ſe bene gefferit ; 
that the plantiff was capable - of tbe office, and duly ad- 
mitted ; that the Earl of Clare was afterwards removed, 
and the Earl of Bedford made cuſtos rotulorum, who con- 
fittuted, by writing under hand and ſeal, the defendant, 
during the time he was cu/tes rotulorum, quandiu the de- 
tzndant ſe bene geſſerit; and on ſolemn argument, judg- 
ment pro quer” per tot. cur. for that he had an eſtate for life, 
and was not removeable by the new c//os. 12 Med. 42. 
Trin. 5 WW. & M. Harcourt v. Fox. 

By the /tatute 1 I, & MM. the wuſtos rotulorum is t6 
appoint a clerk of the peace for ſo long time only as he ſhall 
demean himſelf well, Owen brought a mandamus to the 

uſtices to reſtore him to that office. The return was, 
that the Earl of JVinchelſea, who was cu/tos rotulorum, 
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did appornt"O, to be clerk of the, prat# durante bentplae 
cito, Sc. that the faid Earl being dead, the Lord Sydney 
was made cu/ios, who appointed S, to be clerk of. the peace 
of Kent, purſuant to the faid a&. The queſtion wasy 
whether a grant of this office during pleaſure, which is 
only an eſtate at will, ſhall be fo governed by the ſtatute 
as to make it an eſtate for life, when once the perſon is 
admitted to the office z ſo that let the cu/fos make what 
appointment he will, though not purſuant to the ſtatute, 
it 18 the ſtatute, and not the cx/7o5, which gives an intereſt 
and eſtate to the nominee? Adjudged, that no peremptory 
mandamus ſhall go ; for by the at, the cu/fos is to no- 
minate a clerk to execute the office ſo long as he ſhall 
demean himſelf well, &c. and if he appoint him in any 
other manner, he is no clerk of the peace, ſo that ap- 
pointment during pleaſure is not purſuant to the a&; tor 
be has noc executed the authority given him by the aty 
and ſo the defendant has no title» 4 143d. 293-. Trin, 
6 W.& M. in B. R, The King v. Owen. 

It always belonged to the cu//os rotulorum to nominate 
the clerk of the peace, but the clerk of the peace,was re- 
mevable whenever the c/o; was removed or changed, and 
moreover, was removable at the will of the cu/tos till 
37 H. 8. 1. which makes him to continue in quouſgue 
the cuſtos ſhall continue in ; but now, by the late a, he 
is to continue for life, and though the words are, give and 
grant to him, yet it is only an appointment,. and conſe- 
quently may be without deed, 2 Salk. 467. Trin, 10 WW. 3« 
B. R. Sanders v. Owen. 

He is no more than a minifterial officer, and a record 
made by him is not to be pleaded as a reccrd, and will 
not conclude the judgment of B. R. Arg. 8 Mead. 43+ 
Paſch, { Geo, 1. in the caſe of Colvin v. Fletcher.” 

By ſtat. 34 & 35 Hen. 8. c. 14. The clerk of the 
peace ſhall certify into the King's Bench the names of 
luch as be outlawed, attainted, or convicted of felony, 

By ſtat. 22 & 23 Car. 2. c. 22. ſe. 7. The clerk of 
the peace ſhall deliver to the ſheriff, within ten days after 
September 29, yearly, a perfe&t eſtreat or ſchedule of all 
hnes and other forteitures in ſeſſions. | | 

SeeF, 8. And alſo ſhall yearly, on or before the ſecon 
Monday after the morrow of All Souls, deliver into the 
Exchequer a duplicate of ſuch eſtreats ſo delivered to the 
ſheritts, that the ſheriffs may be charged therewith on 
their appoſals, on pain to forfeit 507. the one moiety to 
the King, the other to the proſecutor. 7 

Sett. 9. And if he ſhall ſpare, take off, diſcharge, or 
| conceal any ſuch fine or forfeiture, unleſs it be by rule 
of court, he ſhall forfeit treble value ; half to the King, 
and half to him that thall ſue; and ſhall alſo forfeit his 
office, and be incapable to be employed in any office where 
the revenue is concerned, 

By ſtat. \4 & 5 Will. & MM. c. 24. ſeft. 5. The clerk of 
the peace ſhall upon delivery of the eſtreats into the court 
of Exchequer, take the following oath, to be adminiſtered 
by one of the Barons : ' 


YOU fhall fwear, that theſe eflreats now by you deli - 
vered, are truly aud carefally made up and examined, and 
that all fines, iſſues, amerciaments, recognizancei, and for 
feitures, which were ſet, loſt, impoſed, or forfeited, and 
in right and due pal of law ought to be efireated in the 
court of Exchequer, are, to the beſt of your knowledge and 
underſtanding therein contained; and that in the ſame eftrears 
are alſo contained and expreſſed all ſuch fines as have. been 
paid into the court, from which the ſaid ejlreats are made, 
without any wilful or fraudulent diſcharge, omiſſian, miſ= 
nomer, or defet1 whatſoever. 


By ſtat. 3 Geo. I. c. 15. Ye. 12. The Barons of the 
Exchequer may amerce the clerk of the peace, for neg- 
lefting to return the eſtreats according to the ſaid two 
as of 22 & 23 Car. 2. c. 22. and 4 & 5 Will & M. 
c. 24. See Eftceats. 

By ſtat. 10 & 11 HF, 3. ſe. 7,8. Clerk of the peace 
ſhall have only 25. for drawing an inditment of felony , 
and if it is defeGive, he ſhall draw a new one gratis, on 
pain of 5 /. with full coſts, to him that ſhall ſue. 

By ſtat, 2 Geo. 2. c. 46, . 14. No clerk of gat 


| peace, or his deputy,. ſhall 


fett 
£ as ſolicitor, attorney, 
| agent, 


gent, or ſue out any proceſs at any general or quarter 
ſeſſions, when he ſhall execute the office of clerk of the 
peace or deputy ; on pain of 50/. to him who ſhall ſue 
in twelve months, with treble colts, 

_ Clerk of the pell, (Clericus pellis) Is a clerk belong- 
ing to the Exchequer, whoſe office is to enter every 
teller's bill into a parchment-roll (called pellis receptorum ), 
and allo to make another roll of payments, which is called 
pellis exituum, wherein he ſects down by what warrant the 
money was paid, He is mentioned 'in the ſtatute 22 & 
23 Car. 2. for ſub/idy. This officer is called in ancient 
records Clericus Domini Theſaurarii. 

Clerk of the petty-bag, (Clericus paruve boge) Is an 
officer of the Chancery, of which ſort there are three, 
and the Maſter of the Rolls their chief, Their office is to 
record the return of all inquiſtions out of every ſhire ; 
to make all patents of cuſtomers, gaugere, controllers, 
and aulnegers ; all conge d'elires for biſhops; all /iberates 
upon extents of ſtatute-ſtaples ; the recovery of-recog- 
nizances forfeited, and all elegits upon them ; the ſum- 
mons of the nobility, clergy, and burgefles to the parlia- 
ment z commiſſions directed to the knights, and others of 
every ſhire, for aſſeſſing ſubſidies ; writs for the nomi- 
nation of colleEtors for taxes ; and ail traverſes upon any 
office, bill, or otherwiſe ; to receive the fees tor homages 
due to the Lord Great Chamberlain, of the nobility, 


bilhops, Sc. This officer is mentioned in ſtat. 33 H. 8. 


cap. 22. 
Cierk of the pipe, /Clericus pipe) Is an officer in 
the. Exchequer, who, having all accompts and debts due 
to the King, delivered and drawn out of the remem- 
brancer's offices, charges them-down into the great roll, 
and is called clerk of the pipe, from the ſhape of that roll, 
which is put together like a pipe ; formerly he was called 
Tngroſſator magni rotuli, contrarotulator pipx, duplex ingroſ- 
fator, and now clerk of the pipe ; he allo writes ſummons 
to the ſheriff, to levy the ſaid debts upon the goods and 
chattels of the debtors ; and if they have no goods, then 
he draws them down to the Lord Treaſurer's remem- 
brancer, and writes eſtreats againſt their lands. "The an- 
cient revenue of the crown remains in charge before him, 
and he ſees the ſame anſwered by the farmers and ſheriffs, 
He makes a charge to all {heriſts of their ſummons of the 
pipe and green wax, and ſecs it anſwered upon their 
accounts, He hath the drawing and ingroſling all leaſes 
of the King's land. In Henry the Sixth's time, he was 
called [ngroſſator magni rotu!t. ; 

Clerk of the pleas, (Clericus placitorum) Is an of- 
ficer in the Exchequer, in whoſe oflice all the officers of 
the court (upon eſpecial privilege belonging unto them, ) 
ought to ſue, or to be ſucd upon any aCtion, &c. See 
the Pragice of the Exchequer, p. 86. and 4 1n/t. fel. 107. 

Clerk of the privy 1eal, Ss privati ſigilli,) 
There are four of theſe officers that attend the Lord Privy 
Seal, or (if none ſuch) the principal ſecretary, writing 
and making out all things that are ſent by warrant from 
the ſignet to the privy ſeal, and are to be paſſed to the 
great ſeal; as allo to make out (as they are termed) 
privy ſeals upon any ſpecial occaſion of his Majeſty's af- 
fairs; as for loan of money, and ſuch like. Of this of- 
ficer and his ſunQion, you may read the ſtatute 27 Hen. 8. 
c. 11, He that now is called the Lord Privy Seal, ſeems 
in ancient time to have been called. cler+ of the privy ſeal, 
and to have been reckoned, notwithſtanding, in the 
number of the preat officers of this realm, Read the 
ſtatute 12 R. 2. c. 11, 

Clerk of the recognizances. See Statutes, 

Clerk of the remembzrance, An officer in the Ex- 
chequer, who is to ſit againſt the clerk of the pipe'to ſee 
the diſcharges made in the pipe, &c. Stat. 37 £4. 3. c. 4, 
The clerk of the pipe and remembrancer ſhall be ſworn 
to make a ſchedule of perſons diſcharged in their offices, 

Ric. 2. fl. 1. c.,15, See Aemembzancer. 

Clerk of the rules In the court of King's Bench is he 
who draws up and enters all the rules and orders made 
in court, and gives rules of courſe on divers writs. 
'This officer is mentioned 22 & 23 Car. 2. . 
- Clerk of the ſewers, (Clericus juerarum) Is an officer 
appertaining to the commiſſioners of ſervers, writing all 
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things thit they do by virtue of the 
which ſee Derwers ; and ſee the ſtatute of 13 Elizs «© ©: 
\ Cleik of the ſignet, /Clericus fegnett) bs * a” 
attendant continually on his Majeſty's principal ſecret wag 
who always bath the euflody of the privy /ignet, us ae! 
tor ſealing his Majeſty's private letters, as alto ſuch ict 
as paſs his Majeſty's hand by bill ſigned; Of theſe tire 
are four that attend in their courſe, and have their diet ' 
the ſecretary's table, More largely you may read of th a 
office in the ſtatute made anno 27 H. 8. cap. 11. Y 

Cierk of the ſ.iperſtveas, Is ary officer belonging to 
the court of Common Pleas, who makes out the as of 
ſuperſedeas (upon the defendant's appearing to the exigent), 
whereby the ſheriff is forbidden to return the exigent, 

Cieik vf the Creajury, (Clericus Theſaurarit) Is an 
officer belonging to the Common Pleas, who hath the 
charge of keeping the records of the court, and makes 
out all the records of nj: privs, hath the fees due for at 
tearches, -and hath the certifying all records into the 
King's Bench, when a writ of error is brought. Allo he 
makes all exemplikications of records being in the Treefury 
Je is taken to be the ſervant of the Chief Juſlice, in 
removable at his pleaſure, whereas all other officers are ſor 
term of life, "There is alſo a ſecondary or under-clerk 
of the 1 reaſury for athiſtant, who hath ſome allowances, 
And likewiſe an under-kecper, who always keeps one 
key of the Trealury-door, and the chief clerk of the 
tecondary ancther ; ſo as the one cannot come in without 
che other. 

Cicth of the warrants, (Clericus warrantorum ) Is an 
officer belonging to court of Common Pleas, who en- 
iereth all warrants ot attorney for plaintiff and defendant, 
aud inrolls all deeds of indentures of bargain and fale, 
which are acknowledged in the court, or betore any 
Judges out of. the court. And he eſtreats into the Ex- 
chequer all iſſues, fines, and amerciaments, which any 
way grow due to the King in that court, and hath 3 
(tanding fee of ten pounds of the King, for making the 
lame eltreats. See 41z. Nat. Br. fel. 76. 

Cleckenwell-Ozeen. The highway lzading from the 
Eaſt ſide of Clerkenwell-Green to St. Fohn's Street, to be 
paved. 2 ill, & M. jeff. 2. c. 8. ſect. 24. 

Cleronimus, An heir. In the Aongfticon, 3 tom. pag. 
129, we read, That King Edgar gave another a certain 
portion of land for lite, with liberty, that po? vite ſue 
terminum guibuſcunque cleronymis impune dereiinguat. 
Clietae, (Fr. c/ays,) Hurdles to fold or keep ſheep in, 
Tenentes de Hampton debent querere ſex ſummas virgarum 
apud boſcum de Haya juxta teref. ad cletas nundinarum 
aciendas, Lib.- Niger Heref, fol. 61. 

Clevum, Ghuce/ter. | | 

Client «and attorney. Attorney being to draw a deed, 
has writings brought to him, and among them is one 
that concerns himſelf and his title ; though the deed 
concerned the attorney's own title, yet they forced him to 
deliver it up, and left him to take his proper remedy at 
law, 2 Show, 165. pl. 156. Mich. 33 Car. 2. &. R. 
Tyac#'s caſe. 

Attorney having money due to him from his client, ſhall 
not be compelled to deliver up the papers before he 18 
paid his fees, &c. Comb. 48. Hill. 2 & 3 Fac. 2. B. R 

non. k 
Attorney having writings delivered to him to draw 2 
mortgage, &c. may detain them till the money 1s paid for 
his drawing them ; but he cannot detain any writings, 
which are delivered to him on a ſpecial truſt, for the money 
due to him in that very buſineſsz and if he does, an 47» 
tachment will go, and he will be ordered to pay co/ts ana 
damages to the party. 8 Med. 30b. Mich, 11 Geo, Is 
Lawſon v, Dickenſon. . : 
A client delivered a deed to his attorney, in order to 
bring an ation of covenant, The attorney lofl the deed, 
as he pretended, On a motion for an attachment again 
the attorney for not delivering the deed, 1t was propoſe 
by Mr. Strange, the attorney's counſel, that the plaint! 
ſhould bring a bill of diſcovery, to make him ſet out 


whether there was not ſuch deed, and what the deed me 


commiſſizn ; fs 


but he agreed, that it ought to he at the attorney's Ks j 


% 


obLtD 
oved that the court would not grant an attachnient; 
oc J. faid, he thought the attorney himſelf ought to 
e a diſcovery by bill in Chancery, but that the 
plaintiff ſhould allow him to make uſe of his name for 
that purpoſe z | accordin xly the court granted ' an attach- 
O 


mnt, but to lic in the cer*s harids till farther direions 
viven, 2 Barnard. Rep. in B: Ri Paſeh, 6 Ges, 2. Court 


ilbert. hrs | 5 44's 
by - may expend money as attorney, - but not as Jolicitor 
per Popham, Clench, and Gawdy. Cro, B. 459. pl. 4- 
Hill. 38 Eliz. B. R. Rolls v. Germin. RAR 

If the client in any ſuit furniſhes his attorney with a 

which the attorney finds to be falſe, ſo that he cannot 

d it for fake of his conſcience, the attorney-may plead 
in this caſe, quod non fuit veraater informatus, and in ſo 
doing he does his duty. enk. 52. pl, 100. 4 

If the attorney confeſs the aftion without cinſent and will 

his client, this ſhall bind the client ; but otherwiſe it is 
#1 collateral matters ; per two Juſtices. 2 Rolf, Rep. 63. 
Hill. 16 Fac. B. R 

An attorney may : 
ped for his client; and if he does, Hobart doubted 
what remedy he might have. Winch 53. Mich. 2 Fac. 
C. B. Gage v. Fohnſon, cites Sam. Leeche's caſe. 

A client brought a#fion fur le caſe againſt his attorney, 
for delivering to the ſheriff a ff. fa. againſt him in a 
ſuit, in which he was ——_— for him, and procuring 
jt to be executed, It was inſiſted after verdiQt, that the 
ſuit was determined by judgment being given, and con- 
ſequently the truſt repoſed in the defendant. Adjudged 
the truſt ſtill continued z for the defendant might have 
ſhewed cauſe why there ſhould not be execution; and 
his procuring the writ to be executed, ſhews that he 
combined againſt his client; and judgment for the plaintiff. 
Nifi. Sty. 426. Mich. 1654. B. R: Lawrence vi Hay- 
riſon. | 

It was faid and admitted, that an attorney's af/ent to 
an award ſhall bind his client Ch. Caſes 87. Paſch. 19 
Car. 2. in cafe of Co/well v. Child. | 

Money recovered, paid to the attorney on record, is good 
payment ; for it is a payment to the client himſelf 2 
Show. 139. Mich. 32 Car. 2; —= v. Morton. 

Bill by adminiſtrator for telief, after a fſhecial plea, 
adm. pleaded, and verdi& and judgment; pretending that 
his attorney without direCtion pleaded, that the defen- 
dant (now the plaintiff) had no hotice of the original till 
the 12th of March, and had then fully adminiſtered. 
Iſue was, that the defendant had notice before the 12th, 
viz. on the 6th of March; whereas he had in truth 
fully adminiftered before the 6th of March, and in truth 
before the original purchaſed ; ſo that by th# falſe plea by 
the attorney the right was never tried. "The Maſter of the 
Rolls diſmifſed the- bill, and Lord Somers affirmed the 
diſmiſſion. 2 Fern, 325. pl. 314+ Mich. 1695, Stephen- 


v. Wilſon. | 
ae pleaded non afſumpſit infra 


take fees, but he may not lay out or 


> 


In aſſumpfit, the defendant. 
fex amnos, The plaintiff replied ; and the. defendant not 
joining ifſue in due time, the plaintiff*s attorney ſigned 
judgment, but afterwards conſented to accept the iſſue ; 
but upon a motion to compel him to. accept the iffue, it 
was oppoſed, becauſe the plea was a hard plea, and the 
client having notice of this advantage, ordered his attor- 
ney to inſiſt upon it, and the court ſaid they would not 
have held him to it, had he not conſented ; but now they 
would, and the client is bound by the attorney's conſent, 
and they could take no notice of him. 1 Sath. 86. Mich. 
8.3. B. R. Latauch v. Paſherant. 

An attorney may undertake for his client, but not releaſe 
his cauſe of action ; per Holt Ch. J. 12 Mod. 384. Paſch. 
12/7. 3. in caſe of Stanhope v. Pemberton. 
 Aftion againſt an attorney for money received to plain-' 
. ifs uſe; the attorney ſhewed. to the court, that be had 
bren employed as an attorney for the plaintiff, and had ap- 
plied fome of his money towards paying for his labour, and 
feme to a ſolicitor in the cauſe; and moved to have his 
bill taxed, and an allowance of what ſhould then appear 
due to him, Per cur”, If the plaintiff had applied by 
motion to have us compel an attorney, by virtue of our 
Power over him as our officer, to pay the money, there, 

Vor, I. N® 43. 
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 foraſmuch as that is iſcreti 
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onary in us, 'we would. n 
help the plaintiff, unleſs he did'the fair thing on his hoot | 
but here, when he demands no favour of us, we cannot 
nad /ours — _ ws op Pr pe take his le 
remedy againſt the plaintiff. 12'Med. 6574 Hill. 
W.73. Cradgdeck v. Glin. Y 3s | al "Tl 13 
As ati attorney has a privilege not to be examined as 
to the ſecrets of his client's cauſe; ſo the attorney's privis 
lege is the tlient's privilege ; and an attorney, though hs 
would, yet ſhall not be allowed to Giſcover his client's 
ſecrets ; per ewr?; 12 Mod. 4t. Mith. 10 Ann. B. R. in 
the cafe of Lord Say and Seal, ——atid cites it as fo ad- 
judged in Halbeche”s caſe. + b8 heh 
| But as to the time of exetuting a deed, Which was of 4 
date long before the execution, that is tot a thing of 
fuch a nature as tobe called the ſecret of his client. 10 
Med. 4t. Mich. 10 Ann. B. R. the Lord Say and Seal's 


Caſe, 

For mbre of cliziit atid attotney in general, ſce At- 
toznene | 

Clipping money, See Con: 


Clitones; Not only the eldeſt, but all the fons of 
Kings; we meet with it ofteni in old authors, viz; 
in the Charter of King Zthelred, in Matthew Paris, pag. 
158, Ethelſtanus Ecbryth, &rc. cam clitonibus epithets 
fubſeribunt: ſo in Mr. Selden's Notes upon Fulnrv, 
Ego Edgar, &c, Ego Edmond clito legitimus prefati Res 
gis, 6c, | | ; 

Clive, Cliff, The names of places beginning or end- 
ing withclive or cliff, ſignify a rock, from the Sax, if 
Yupes. | | : 

Clocks and watches. Stat. 9 & 10 7. . . 28. /. 2, 
No perſon ſhall export, or endeavour to export, out of this 
kingdom, any outward or inward box, cafe, or dial -plate, 
of gold, ſilver, braſs; or other metal; for clock or watch, 
without the movement in or with every ſuch box, &c. 
made up fit for uſe, with the maker's name engraven 
thereon ; nor any fhall make vp any clock or watch, 
without putting their name and place of abode or free- 
dom, and no other name or place, on -every clock or 
watch, on penalty of forfeiting every ſuch empty box, 
caſe, and dial-plate, clock and watchz not made up and 
engraven as aforeſaid, and 20/7. one moiety to the King, 
the other to them who ſhall ſue for the fame, 

Stat. 27 Geo. 2. cap. 7. ſef?. 1: If any perfon who 
ſhall be hired or employed by any perſon praQtiſing in 
the trade of clock-making or watch- making, or any other 
branch or branches of ſuch trade, to make, finiſh, alter; 
repair, or clean any clock or clocks, watch or watches, 
or any part or parts of a clock or clocks; watch or 
watches, or be intruſted by any. perſon praQtifing the 
faid trade or traties, with. wy gold, filver, or other me- 
tals or materials, to be, or. that ſhall be in the whole or 
in part wrought or manufaCtured, for any part or parts 
of a Clock or clocks, watch or watches, or any dia- 
mond or other precious ſtone, to be, or that ſhall be ſet 
or fixed in of about any clock or clocks, watch or 
watches, ſhall purloin, embezzel, ſecrete, ſell, pawn, ex- 
change, or otherwiſe ny diſpoſe of any clock or 
watch, or any part or patts of any clock 'or watch, or 
any gold, ſilver, or any other metal or material, or any 
Part thereof, or any diamond or other precious ſtone, 
with which ſuch"perſon ſhall be intruſted by any perſon 
praQtiſing the ſaid trade or trades, or any part or branch, 
or any parts or branches of ſuch trade or trades, and 
ſhall be thereof convicted, by the oath of the owner of 
ſuch goods, or by oath of any other credible witneſs or 
witneſſes, Þr- by confeſſion of the perſon or perſons 
charged with ſuch offence, before any one or more Juſ- 


|tice-or Juſtices of the peace of the county, riding, li- 


berty, city, diviſion, town, or place where ſuch offence 
ſhall be committed, or where the perſon ſo charged ſhall 
refide or inhabit (which oath the ſaid Juſtice or Juſtices 
is and are hereby impowered and required to admini- 
ſter), every ſuch offender ſhall for 'the firſt offence for- 
feit 201, and in caſe the ſaid forfeiture ſhall not be 
forthwith paid, the Juſtice or' Juſtices before whom ſuch 
convittion ſhall be had, ſhall commit the party or par- 


ties ſ9 convicted to th 


e houſe of correction, or other 
60 | public 
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public priſon of ſuch county, riding, diviſion, city, | 


liberty, town, or place, there to be kept to hard Ja- 

bour for the ſpace of fourteen days, unleſs ſuch forfeiture 

ſhall be ſooner paid ; and if within two days before- the 

expiration of ſuch fourteen days, ſuch forfeiture ſhall not 

be paid, the ſaid Juſtice or Juſtices is and are hereby im- 

powered to. order the perſons ſo convicted to be publicly 
whipped at the market-place, or ſome other -public place 
of the city, town, or place where ſuch offender or of- | 
fenders ſhall be reſpeCQtively committed ; and in caſe of a 
farther convittion, in manner before- preſcribed by this 
aCt, for or upon a ſecond or other ſubſequent offence ol 

the ſame kind, the perſon or perſons ſo again offending, 
being thereof convicted in. manner. afgrefaid,: ſhall for 

every ſecond or other {ſubſequent offence. forfeit 40 /. and 

in caſe the forfeiture ſhall not be forthwith paid, the 

Juſtice or Juſtices before whom. ſuch conviEtion-ſhall be 
had, ſhall commit the perſon or perſons ſo again offend- 
ing to the houſe of correCtion, or other public priſon, for 
any time not exceeding three months, nor leſs than one 
month, unleſs the ſaid forfeiture ſhall be ſooner paid; 

and if within ſeyen. days before the expiration of the time 
for which ſuch offender or offenders ſhall be committed, 
the ſaid forfeiture ſhall not be paid, the Juſtice and Juſ- 
tices is and are hereby impowered to* order ihe perſon fo 
again offending, to be publicly whipped at the market- 
place, or ſome other public place of the city, town, or 
place where ſuch offender or offenders ſhall be r.ſpec- 
tively committed, twice or oftener, as to ſuch Jultice or 
Juſtices ſhall appear reaſonable. . 

Se. 2. And if any perſon ſhall buy, receive, ac- 
cept, or take, by way of gift, pawn, pledge, fale, or ex- 
change, or in any other manner whatſoever, of or from 
any perſon whomſoever, any clock. or watch, or any 
Part or parts of a clock or watch, or any gold, filver, or. 
other metal or material as aforeſaid, whether the ſame, or 
any part thereof, be or be not wrought or manufactured, 
or any diamond or other precious ſtone, which ſhall 
have been intruſted with any perſon or perſons hired or 
employed as aforeſaid, by any perſon practiſing the ſaid 
trade or trades; he, ſhe, or they ſo buying, receiving, 
accepting, or taking any ſuch goods, materials, or ef- 
fefts, knowing the ſame to be purloined or embezzeled, 
| being thereof lawfully convicted, in manner before pre- 
ſcribed for the conviction of perſons purloining or em- 
bezzeling the ſaid goods, materials, or effects, ſhall for 
the firſt offence forfeit 20 /. and in. caſe the forfeiture 
ſhall not be forthwith paid, the Jultice or Juſtices bzfore 
whom ſuch conviction ſha!l be had, ſhall commit the 
party or parties ſo convicted to the houſe of correCtion, 
or other public priſon as aforeſaid, there to be kept to 
hard labour for the ſpace of fourteen days, unleſs the for- 
feiture ſhall be ſooner paid; and if within two days be- 
fore the expiration of the ſaid fourteen days, the ſaid for- 
feiture ſhall not be paid, the faid Juſtice or Juſtices is 
and are hereby impowered and required to order the per- 
ſon or perſons ſo convicted to be publicly whipped at the 
market-place, or ſome other public place of the city, town, 
or place where ſuch offender or offenders ſhall be reſpec- 
tively committed, once or oftener, as to ſuch Juſtice or 
Juſtices ſhall appear reaſonable : and in caſe of any far- 
ther conviction, for or upon a ſecond, or any other ſub- 
ſequent offence of the ſame kind, the perſon or perſons 
ſo again offending, being thereof convicted, in manner. 
before preſcribed, ſhall for every ſecond. or other ſub- 
ſequent offence forfeit 49/1. and in caſe the ſaid forfciture 
ſhall not be forthwith paid, the Juſtice or Juſtices before 
whom ſuch . conviction ſhall be had, ſhall :commit the 
party or parties ſo convicted to the houſe of correCtion, 
or other public priſon, as aforeſaid, there to be kept to 
hard labour for any time not exceeding three months, 
nor le's than one month, unleſs the ſaid forfeiture ſhall 
be ſooner paid ; and if within ſeven days before the ex- 
Piration of the time for which ſuch offender or offenders 
ſhall be committed, the ſaid forfeiture ſhall not be paid, 
the ſaid Juſtice or Juſtices is and are hereby impowered and 
required to order ſuch offender or offenders to be publicly 
whipped at the market place, or ſome other public place 
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fenders ſhall be reſpeQively committed, twice or oſtener, 
as to ſuch Juſtice or Juſtices ſhall appear reaſonable; and 
the ſaid reſpeCtive forfeitures, when recovered, after ſatiC. 
faction ſhall have been made thereout to the party or 
parties injured, together with ſuch coſts: of proſecution 
as ſhall be judged reaſonable by the Juſtice or Juſtices ag 
fore whom ſuch conviction ſhall have been had, ſhall be 
paid ard applied to and for the uſe of the poor of the Pa- 
riſh or place where the perſon or perſons ſo convided ſhall 
reſide or inbabit. | 

| Sett, 3. Provided, that if any perſon conviQted as 
aforeſaid of purloining, embezzeling, ſecreting, ſelling, 
pawning, exchanging, or otherwiſe unlawfully diſpoſin 
of, or buying, receiving, or taking to:/pawn any of the 
goods, materials, or effeEts herein before mentioned, 
(hall think himſelf or herſelf aggrieved by the judgment 


of the Juſtice or Juſtices before whom: he or ſhe ſhall 


have been convicted ; ſuch perſon ſhall have liberty to 
appeal to the Juſtices at the next general or quarter ſef, 
fions of peace, which ſhall be held for the county, rid- 
ing, diviſion, city, liberty, town, or place where ſuch 
judgment ſhall have been given; and the execution of 
the faid judgment ſhall in ſuch caſe; be ſuſpended ; the 
perſon ſo convicted entering into a recognizance at the 
time of ſuch conviction, with two ſufficient ſureties, 
in double the ſum which ſuch perſon ſhall be adjudged 
to forſeit, upon condition to proſecute ſuch appeal with 
effect, and to be forthcoming to abide the judgment 


and determination of the Juſtices in the ſaid general or 


quarter ſeſſions ; which recognizance the ſaid Juſtice or 
Jaſtices, before whom ſuch conviction ſhall be had, is and 
are hereby required and impowered to take ; and the Juſ- 
tices in the ſaid general or quarter ſeſſions are hereby au- 
thorized and required to hear and finally determine this 
matter of the ſaid appeal, and to award ſuch coſts as to 
them ſhall appear juſt and reaſonable to be paid by either 
party; and if upon the hearing of the ſaid appeal, the 
judgment of the Juſtice or Juſtices, before whom the 
appellant ſhall have been convicted, ſhall be affirmed, 
ſuch appellant ſhall immediately pay the ſum which he 
or ſhe ſhall have been adjudged to forfeit, together with 
ſuch coſts as the Juſtices in their general or quarter ſeſ- 
ſions ſhall award to be paid by him or them, for defray- 
ing the expences ſuſtained by the defendant or defendants 
in ſuch appeal ; or in default of making ſuch payments, 
ſhall ſuffer the reſpeCive pains and penalties by this at 
inflicted upon. perſons reſpeQively, who ſhall negle& to 
pay, or ſhall not pay the reſpective forfeitures by this 
act impoſed upon ſuch perſons reſpeQtively, who ſhall be 
convicted of purloining, embezzeling, ſecreting, ſelling, 
pawning, exchanging, or otherwiſe unlawfully diſpoſing 
of any of the goods, materials, or effets herein before 
mentioned, or of perſons buying, receiving, or taking to 
pawn any of ſuch goods, materials, or effects, 

See. 4. And the Juſtice or Juſtices of the peace, be- 
fore whom any perſon ſhall be convicted, in manner pre- 
(cribed by this aCt, of purloining, embezzeling, ſecretingy 
ſelling, pawning, exchanging, or otherwiſe unlawfully 
diſpoſing of, or of buying, receiving, or taking to pawl 
any of the goods, materials, or effects aforeſaid, ſhall 
cauſe ſuch reſpeQive conviCtion to be drawn up in the 
form and words following ; that is to ſay: 


$905k BE it remembered, that on the —— 
to wit, J of in the — year of his Majeſiy's 
reign, was cenvitied before me [or us] —— © 


his Majefly's Fuſlices of the peace for the ſaid county of —— 
or for the riding [or diviſion] of the jaid county of —— 
or for the city, Uberty, or town of in the ſaid county 
of [as the caſe ſhall be} of purloming, embez2:lings 
ſerreting, ſelling, patoning, exchanging, or uniawfu'ly wh 
poſing of, er of buying, receiving, or taking to pawn [as the 
caſe ſhall happen to be} [ſpecifying the reſpecuve 
goods, materials, "or effets] the property of ———— © 
in the county of ——, Given under my hand and 


{cal (or our hands and ſeals] the day ard year aforeſaid: 


' Which ſaid form and conviQion ſhall not be liable to 
| art of Kings 


of the city, town, or place where ſuch offender or of- | be removed by certiorari into his Majeſty's co 


Bench 


os £6 UD 
4 - andthe ſaid Juſtice or Juſtices, before whom ſuch | 
hey M211 be had, ſhall cauſe the ſame, . drawn up | ih 


in the form aforeſaid, to be fairly written- on parchment, 
and tranſmitted to the next general or quarter ſeſſions of 


the peace 19 ' rn 
town, or liberty, wherein ſuch convidtion was had, to 
he filed and kept among the records of the ſaid general or 
aarter ſeſſions; and in caſe any perſon or perſons fo con- 
ied ſhall 
nkices to the ſaid general or quarter ſeſſions, the Juſ- 
tices in ſuch general or quarter ſeſſions are hereby req uired, 
upon receiving the ſaid conviCtion, drawn up in the form 
aforeſaid, to proceed to the hearing and determination of 
the matter of the ſaid appeal, according to the direCtions 
of this at; any law or uſage to the contrary” notwith- 
Ng. | 

a et And it ſhall and may be lawful to and for any 
one Juſtice of the peace of any county, riding, diviſion, 
city, liberty, town, or place, and he is hereby required, 
upon complaint to him made upon oath 'of any offence 
committed againſt this act within the ſame county, rid- 
ing, diviſion, city, liberty, town, or place, to' iſſue his 
' warrant for apprehending and bringing before him, or 
before any other Juſtice or Juſtices of -the peace of the 
fame county, riding, diviſion, city, liberty, town, or place, 


the perſon or perſons charged with ſuch offence, and the| 


Juſtice or Juſtices, before whom ſuch perſon or perſons 
{hall be brought, is and are hereby authorized and required 
to hear and determine the matter of every ſuch complaint, 
and to proceed to convittion and judgment thereupon. 


Cloece, A priſon or dungeon; I believe of ſome. 


Britiſh original, which might give name to the old Latin 
dreria, which Du Freſne unaptly conjeCQtures to have been 
a corruption of clauſeria, a cloſe place of reſtraint. "The 
dungeon, or inner priſon in //allingferd caſtle, temp. H. 2. 
was called Cloere Brien, i. e, Carcer Brieni, fil. com. Do- 
min: de Wallingford. | | 

Hence ſeems to come the Lat. coaco, which was ori- 
gually the cloſeſt ward, the ' naſtieſt part' of a priſon. 

c 
eris cuſios, The preſent cloacarius, or keeper of a jakes, 
is an officer in ſome religious houſe, impoſed on an of- 
ſending brother, or voluntarily choſen by him as an ex- 
erciſe of humility and mortification ; and in ſome of our 
Engliſh convents beyond the ſeas, this ſweet officer is 
called Count of Holt. Cowell, edit. 1927. '. 

Cloſh, Is an unlawful game, forbidden by the ſtatute 
made in the 17th year of £4. 4. cap. 3- and is inhibited 
alſo by the ſtatute of 33 A. 8. cap. 9g. But there it is 
more properly called c/afþ; for it is the throwing of a 
bowl at nine pins of wood, or nine ſhank-bones of an ox 
or horſe ; and it is now ordinarily called #az/es, or nine- 
pins. Termes de la Ley. | 

Cloth. No cloth made beyond ſea ſhall be brought into 
the King's dom;inions, on pain of forfeiting the ſame, and 
the importers to be farther puniſhed. Stat. 12 Ed. 3. c. 3. 
ve Dcapery and Woollen manufactures, 

Clothicrs. See Drapery. . - | | 
- Clove, Is the two and-thirtieth part of a weigh of cheeſe 
that is, eight pounds. 9 H. 6. cap. 8. 

Cloves, (Caryophylli) Are a ſpice known by fight to 
every man ; they are floyers of a tree gathered and har- 
'dened Ly the ſun. Of theif nature you may read in 
Gerard's Herbal, lib. 3. cap. 144. This is compriſed 
among ſuch ſpices as are to be garbled. 1 Fac. c. 19. 

Clough, A valley. Domeſday Bcok. 

Ciown. See Colonus. | 

Clunch, Blue-Clunch. At WVedneſtury in Staffordſbire, 
upon finking a coal-pit near the ſurface,, they met firſt 
with earth and ſtone, then with a ſubſtance called blue 
dunch, and thirdly with coal. | | 

Cluta, (Fr, clous) Shoes, clouted ſhoes ; moſt com- 
monly horſe ſhoes, and the ſtreakers of iron with which 
cart-wheels are ſhod. In uro pari rotarum compute it 
ſel. ii. .denar. in eadem ferro ligando v. ſol. iv. denar, ini 
axibus emptis iv. den. in clutis, & clavis ad idem emptis, Iv. 


4&1. .——Conſuetud, Domus de Farendon, MS. f. 16. 
Hence dutarium, | | | 


*. 


be held for the county, "riding, diviſion, city, 


appeal from the judgment of the ſaid Juſtice | 


old cloacartus is interpreted in a MS, Gloflaryz car-. 


0x . 

Clutarim, (Cluarium) A forge, or ſmichy, or ſmith's ' 
op, where the: clovs, or iron - ſhoes, are made or ap-". 
plied, Tenuit duas carucatas terra de Dimino Rege, in 
capite per tale ſervitiim deferendo palefridum Domini Regis 
ſuper quotuer pedes de cluario Domini Ragis quotieſcunque © 
ad marerium ſuum de Maunsfield venerit, & fi inclaud:t 
(if he lame) palefridum Domini Regis, dabit i palefridum 
quatuor marcarum. Mon, Angl.' tom: 2.-p. 598. ' 

Clypeus, One of a noble family. © Clypei proftrati, 
a noble family extinCt. . -S/c nobilis- clypeus ille mareſcal- 
lorum tt & tantis hoſflibus Angliz formidabilis evanuit. 
Matt, Paris 463. And Matt. Wetm. ſpeaking of the fa- 
mily of Pembroke being extifift. 
_ Evirulſus, '(Knipulus, bnipus, knivus) A knife. Þ 
Thomas Matyr tam cancellarium ſunm quam n1torios cunts 
ſacraments comflrinxit, quod valens enipulum Anglicanum 
propter literas a nemine reciperent.. Giral. Cambrenſ. apud 
Whartoni Angl. Sacr. P. p. 625. | Hh rmp 
Coarhes and chairs, Stat. 9 Ann. cap; 23. ſet. 1. 
The crown may nominate; under the great feal, com- 
{ miſſioners for regulating and licenſing hackney coaches, - 
not exceeding five, who ſhall regalate and licenſe all 
backney coaches within the bills of mortality for thirty- 
two years, | : 

Made perpetual, 3 Geo. 1. tap. 7. ſeQ. r. 

Seat. 2. The commiſſioners may, under their hands and 
feals, or of the major part of them, licenſe not exceeding 
eight hundred hackney coaches, and upcn every licence 
there ſhall be reſerved the weekly ſum of 5s. to be 
monthly paid. rs; ; 

Se. 3. T he commiſſioners for thirty-two years may 
licenſe two hundred hackney chairs within the bills of 
mortality, reſerving to the crown the yearly ſum of 105. 
to be paid quarterly. | | 

Made perpetual, 3 Gzo. 1. cap. 7. ſeQ. 1. part of the 
general fund. - ja 

$22. 4. No perſon ſhall drive or let to hire any hack- 
ney coaches or coach-horſes within the weekly bills, &:., 
without a licence from the commiſſioners, upon forfeiture 
of 40s. and no horſe ſhall be uſed in any hackney coach 
under the fize of fourteen hands; and every licenſed 
coach and chair ſhall have a mark or figure on each ; and 
if one perſon ſhall be licenſed to keep feveral hackney 
coaches or chairs, he ſhall have diſtin& figures ; and no 
perſon ſhall put the ſame figure on his coach or chair 
which is appointed for another, or ſhall deface the figure, 
upon forfeiture of 5/. one moiety to the informer, and 
the other to the crown. . | | | 

Set. 5. Commiſſoners licenſing more than eight hun-_ 
dred coaches, or two hundred chairs, ſhall forfeit 1001. to 
be recovered in the courts at 7/e/tminfler by any who will 
ſue. | 8 

Se. 6. No hackney coachman ſhall take for his hire 
in and about London and Weſtmin/ler, or within ten miles 
thereof, above 105. per day, reckoning twelve hours to 
the day ; and not above 1 s. 64. for the firſt hour, and 


= 


-[124., for every hour after. And no perſon ſhall pay 


from any of the inns of courts, or. thereabouts, to any 


, | part of St. Fames's or We/tmin/ler (except beyond Tothil- 


fireet ), above 124. and from any of the inns of court, 
or thereabouts, to the Reyal Exchange, 124. and if! to 
the Tower, Biſhopſgate, or Aldgate, or thereabouts, 1 s. 64. 
and the like rates from and to any places of the like di- 
ſtance. 

$22. 7. No perſon ſhall be obliged to pay for a hack- 
ney coach above 12 d. for any diſtance not exceeding one 
mile and four furlongs ; and if above that diſtance, and 
not exceeding two miles, 1s. 64. and the commiſſioners 
ſhall cauſe the diſtance to be meaſured between the moft 
noted places within the weekly bills. : 

Sea. 8. Hackney chairmen ſhall have no more than 
the rate bf a hackney coach driven two-third parts of the 
ſame diſtance ; and any hackney coachman or chairman 
exaCting more, or refuſing to go at that rate, forfeits 

Ord. :--; OFT WT 
- $ea2. 9. 'The commiſſioners ſhall appoint under officers, 
and they are not.to take for their licences any gratuity or- 


{any fee, other than what = be paid to the crown, 


upon 
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upon pain to forfeit their offices, and to be incapable of | Stat, 10 Ann, cap. 19. ſet. 158, The comm; 


any grant 
may take 2 5. 6 d. for ingroſling each licence. 

£2. 10. The commiſſioners and other officers ſhall 
take an oath for the due execution of their offices. 

$23. 11. The commiſſioners ſhall pay the money into 
the Exchequer, and upon oath» deliver to the Treaſury 


books of accounts, containing all the licences granted, | 
and the names and: ſurnames of the perſons to whom ; 


granted, &c. once in every year. : 

$24. 12+ The weekly and other rents and ſums of 
money, and all forfeitures and penalties by this aCt, or 
by any bye-laws made by the commiſſioners (the penalties 
to be ificurred by the commiſſioners excepted), thall be 
levied by warrant of three of the commiſſioners, by diſtreſs 
of the goods of the offender, which ſhall be ſold within 
ten days after the diſtreſs, &c, and if no diſtreſs can be 
had, the offender ſhall be committed by like warrant till 
the penalty 2091 and if the rent be behind fourteen days, 
the commiſſioners (without demanding the arrear). may 
revoke the licence: | 

Se#. 13- Offences againſt this at may be heard and 
determined by three commiſſioners, in a ſummary way, 
vpor- the oh of one witneſs, or, upon confefſion (the 
party being ſummoned), one moiety to the crown, the 
other to the informer. | 

$22. 14. Perſons ſued for any thing done in purſuance 
of this at, may plead the general iſſue ; ant if judgment 
be A the plaintiff, the defendant ſhall have double 
Cours, | 

'Sef?. 1:5, No crticrari ſhall ſuperſede execution or 
other proceeding upon any order of the commiſſioners. 

$2. 16. The commiſſioners may make bye-laws to 
bind the perſons who have licences, and annex penalties 
for the better putting in execution this a&t,. and: for the 
good government of the perſons licenſed: 


$2. 17. The bye-laws ſhall be approved by the Lord: 


Chancellor and the two Chief Juſtices and Chief Baron, 
.or any three of them, and then printed; and the breach 
of ſuch bye-laws ſhall be puniſhable by any Juſtice of 
peace,. mayor, or head officer, vere the offence ſhall be 
committed, _- | 

Sefi. 18, That part of: the. penalties which belorigs to 
the Queen, ſhall be tranſmitted to the receiver-general 
of the revenues of the. hackney coaches, and certified to 
the commiſhoners within ten days after levied, upon for- 
feiture of double the ſum 3 two-thirds to the crown, the 
other third to the informer. | 

Seft..19. Upon complaint to the commiſſioners that 
a coachman or chairman hath offended, he ſhall be ſum- 
moned, and'if he refuſe to appear, or is found guilty of 
a miſbehaviour, they may revoke his licence, for giving 
abuſive language, or otherwiſe. 


Se. 20. Coachmen or chairmen licenſed may ply on: 


the Lord's day, notwithſtanding the a& 29. Car. 2. c. 7. 
Sea. 21. An account of the profits arifing by hace wh 


coaches and chairs, ſhall be made annually before the au- 
ditors of the impreſt.. 


| See. 22. If any refuſe to pay a coachman or chairman, 


his juſt hice, or ſhall cut or break any coach or chair 
wilfully, any Juſtice of peace may grant a warrant againſt 
the offender,-and, upon proof on oath, award fatisfaCtion ; 
and upon refuſal to make fatisfaQtion, may bind him over 
to' the next ſeſſions, which ſhall finally determine z. and 
for non-payment: levy by diftreſs. 

Seft..49. If any perfon driving a coach, or carrying a 
chair for hire, under the licence of another perſon as his 
ſervant, ſhall be guilty of any miſbehaviour, by demanding 
more than his fare, or giving abuſive language, or other 
rude behaviour, and being convicted by oath of one wit- 
nels before the commiſhoners, or one Juſtice for London, 
TWeftminfler, Middleſex, or Surry, he ſhall forfeit not ex- 
ceeding 20.5, to the poor of the pariſh'; or if not able to 
Pay, ſhall be ſent to Bridewe/l, or ſome houſe of, correc- 
tion, to be kept to hard labour for ſeven days, and have 
the public correQion of the houle. 

The commiſſioners powers are continued by 

C. 25. /o lorg as any part of the adts for licenſing 
 mey coaches, | 
8 
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thereof,” or of any other office ; only the clerks [for hackney coaches may licenſe (over and above ers 


number of chairs by the former a&t) any additional num. 
ber, not' exceeding one hundred hackney chairs, dyrin 

thirty-one years, ſo that the number ſhall not exceeg 
three hundred at one time, \, 

Made perpetual, 3 Geo; I. cap. 7. ſeCt. r. part of the 

general fund, | 
Stat. 17 Ann. fat. r. cap. 1.4. ſef?, r. The commic. 
foners for licenſing coaches and chairs, thall in the 6r& 
place licenſe the widows of hackney chairmen who died 
poſſeſſed of any licences, vnleſs ſuch- widows' ſhall neglect 
to take licences, &c. within a reaſonable time to be &. 
mited by the commiſſioners, but not leſs than twenty 
es -1-- ns 

Sef?. 2: Such widows, atid their chaifs and ſervants 
ſhall be liable to ſuch rules, penalties, and orders, as any 
other chairmen are by the as 9g Arn. cap. 23. and 19 
Ann. cap. 19. 

Stat. & Geo. I. cap. 57. ſe. 1. The commiſſioners au« 
thorized to put the act 9 Arr. cap. 23. in execution, 
may make ſuch bye-laws to bind perſons licenſed to k 
hackney coaches, the renters of ſuch licences, and driverg 
'of ſach coaches, and annex ſuch penalties as they ſhall 
think fit ; ſo as ſuch bye-laws be agreeable to the intent of 
this and former acts, and for the good government of the 
perſons licenſed, the renters and drivers ; the ſaid bye.lawg 
to be approved and put in execution, as by the aCt 9 Ay, 
cap. 2% | . 

gr, 2. If any hackney coachman or'driver ſhall refuſe 

to go-at, or ſhall exa&t more for his hire than ſhall be 
appointed, he ſhall forfeit a ſum at the diſcretion of the 
commiſſoners, not exceeding 34: nor under 10s. the faid 
offences to be determined, and the penalties levied, as by 
the ſaid aCt is direCted concerning the 40s. penalty, 

$247, No perſons:ſhall ply or drive for hire with any 
coach or coach- horſes, to attend at any funeral in London, 
Weſtminſter, or the bills of mortality, except perſons li- 
cenſed by the commiſſioners, on pain to forfeit 5/. as by 
the ſaid aQt 9 Ann. cap. 23. , | 

Sed?. 4. If any. perſon ſhall drive a- mourning coach or 
liearſe to any funeral, except the ſame have a number 
fixed on the fore ſtandard, or in ſome other place to be 
appointed. by the commiſſioners, or except the ſame be 
the coach of ſome gentleman attending the maſter or any 
of the family.z the commiſhoners, upon information, may 
ſummon the driver, againſt whom, not appearing, they 
are impowered to proceed ; and though no expreſs hiring 
ſhall be proved, yet unleſs-the party appear, and prove 2 
previous' order from the owner of ſuch coach, &c. to at- 
tend at ſuch funeral, it ſhall be adjudged a driving tor 
hire, and the party ſhall forfeit 5/. to be recovered of the 
driver or the undertaker of ſuch funeral, to be levied and 
applied as aforeſaid. 

Se.. 5. If any perſon be ſued for any thing done !n 
purſuance of this aft, he may plead the general ifſue; 
and if the plaintiff be nonſuit, &z, the delendant ſhall 
have double coſts. 

$22. 6. No certiorari ſhall ſuperſede execution, or other 
proceeding upon any order of the commillioners, 1n pur” 
fuance of this aCt. 

Sef. 7. The alderman of every ward of the city, and 
every Juſtice of peace in the ſaid cities and counties, May 
inflict and levy the like penalties for any offences con- 
trary to this a&t, as the commiſſioners may, provided thit 
no perſon be puniſhed twice for the ſame offence. , 

Stat. 12 Geo. 1+ cap. 12. ſe. 15> The commiſhoner? 
for hackney coaches are (over and above the num 
of chairs authorized by: the atts 9 Ann. cap. 13; and 10 
Ann.. cap. 19.) to licenſe an additional number of hack- 
ney chairs, not exceeding one hundred, which aſter the 
24th of Fune, 1726, during eigliteen years, ſhall be 
uſed for hire within London and 1/;/tmin/ter, and the bills 
of mortality z ſo that the number of all the chairs to be 
licenſed ſhall nst exceed four hundred. 


[to be paid quarter)y: at the four uſual feaſts; and ths 


zz wv» 


Sef. 16. On every of the licences to be granted in 
purſuance of this aCt for keeping any hackney chair, ther® 
{hall be reſerved to his Majeſty the annual tum of 105. 


Chaits 


- 
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have the _ rates, —_ th og to the 
- rules, as are by the: former aCts preſcribed. —_ 
1 % All lenks eo ariſe by ho of the additional 
number of chairs ſhall be added-to the funds ſettled by 
the at of 9 Ann. cap. 1% INE" 

Continued by 16 Geo. 2. C. 26, ſeQ. 4. to June 24, 
1960, &« afid by 33 Geo. 2. C. 25. fo long as any att for 
licenſmg hackney- coaches, | 

Stat. 20 Geo. 2. cap. 10. ſef?. 1. * 
paid unto his Majeſty the ſmall duties herein after ex- 

ed, UIZY. *© | 

— every coach, berlin, landau, chariot, calaſh, with 
four wheels, chaiſe marine, chaiſe with four wheels, and 
carzran, or by what name ſoever ſuch carriages may be 
called, tizat thall be kept by or for any perſon for his own 
uſe, or to be lett out to hire (except ſuch coaches and other 
carriazes as may be licenſed by the commiſſioners for the 
Juties-on hackney- coaches), the yearly ſum of 4 /. 

And for every calaſh and chair with two wheels, or 
by what name loever ſuch carriages nay be called, to be 
drawn by one or more horſes, that ſhall be kept by or for 
any perſon for his own uſe, or to be lett out to hire, the 
yearly ſum of 405. 2 

Which ſeveral duties ſhall be paid by the perſotis who 
keep the ſame. 

$29. 2. No perſon ſhall be obliged to pay the yearly 
ſum of 41. for more than five ſuch carriages, on which 
the duty of 4/. a year is charged, to be kept for his 
own uſe only ; but all perſons who keep the ſame for 
ſupplying any waiting jobb by the day, week,” month, 
quarter, or any other time, or to be let out to hire, 
ſhall pay the ſaid yearly ſum of 4/. for every ſuch 
coach, &c. kept to be lett to hire, though exceeding the 
number of five ; and every perſon who ſhall keep any 
chaiſe, &c. with two wheels, to be drawn by one or 
more horſes, to be lett out to hire, ſha'l pay the faid 

rly ſum of 4o s. for every ſuch chaiſe, &c. kept to 
lrive out for hire, though exceeding the number of 
fire, | 

$:. 4. Such of the ſaid duties as are chargeable 
upon coaches, &c. kept in England, Wales, or Berwick, 
ſhall be under the management of the commifhoners 
and officers of the exciſe in England; and ſuch as are 
impoſed upon coaches, &:. in Scotland, ſhall be under 
the management of the commiſſioners and officers of the 
exciſe in Scotland," who are to appoint officers for charging 
and colleQting the ſame; And all monies arifing by the 
aid duties (the charges of raiſing and accounting ex- 
cepted) ſhall be paid into the receipt of the Exchequer at 
W:/iminfler, apart from all other revenues, 

Se. 4. Every perſon who ſhall keep any coach, &c. 
for his own uſe, or the uſe of any perſon for whom he 
t committee, truſtee or guardian, or to lett out to hire 
mn London, Weftminſler, or within the weekly bills of 


chairs (hall 


mortality, ſhall within thirty days after the 25th of 


March, 1747» or within twenty days after he begins to 
keep ſuch coach, &c. give notice in writing at the 


chief office of exciſe in Londen; and every perſon who: 


ſhall keep any ſuch coach, &c. in any other part of 
Great Britain, ſhall ' within ſixty days after the 25th of 
March, 1747, or within twenty days after he begins to 
keep ſuch carriage (not being in the place of a former,) 
give notice in writing, at the office of exciſe next to 
the place, where ſuch perſon ſor whoſe uſe the ſame is 
kept inhabits, of his keeping the ſame, and of the num- 
r of the coaches, &c. with ſour wheels, or chaiſes, 
&c, with two wheels, and of the pariſh or place where 
he reſides, and ſhall at the ſame time pay the annual 
uties, 
SF. 5. Every perſon obliged to give ſuch notice, 
ſhall, within twenty days aſter the expiration - of -twelve 
dendar months aſter the times of ſuch firſt notices, 
81ve a freſh notice in manner aforeſaid, and pay- the an- 
tival duties ; and in the ſeme manner renew fuch notice, 
and make ſuch payment {rom year to year, as. long as 
he keeps any ſuch carriages ; and if any perſon keep any 
coach, &c. without giving ſuch firſt notice, and making 
payments, or without renewing ſuch notice and 


payments yearly, he ſha'l forfeit 201: for each offence. 
VoL: 1. N® 4 | 


There ſhall be' 


| 


” 
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Se. 6. Upon 'the payment of the duties © by thE- 
owners, the” names of the perſons paying the fame, -and' 
the number bf the coaches; &c; kept, and the 'natne of 
the pariſh or place where he and any perſon for whond 
he is committee, truſtee; of guardian reſides, ſhall be en- 
tered in a regilter to be kept at the teſpeAive offices of 
exciſe for that purpoſe, by the perſdn receiving the fame ; 
and a receipt (of which an itidented duplicate ſhall be 
kept by the perſon receiving the moriey) fliall be giveri 
to every perſon ſo paying ſich rates ; which receipt ſhall 
contaiht the number df the regiſtet, the number of the 
coaches, &c. paid for, the ſum paid, and the time fot 
which it is =o arid be, diſcharge to the owner, 

See?. 7; Nothing in this a&t ſhall charge with the 
ſaid duty any public ſtage coach, conſtantly employed in 
carrying paſſengers for hire to and from different places 
in this kingdom, on certain fixed days in every week; 
and not lett out to hire by way of bye-job fot a day, or 
any longer time. . ks | 

Se. 8. This aft ſhall not charge with the ſaid duty 
any poſt-chaiſe kept for hire by the poſt-maſter general; 
" by any deputy poſt-maſter in Great Britain, authorized 

& SS 7, 
See2. 9. All poſt- chaiſes ſo kept by ſuch poſt-maſter ge£ 


neral; or any deputy polt-maſters, for hire, ſhall, within 


thirty days after the letting out of ſuch chaiſes; he entered 
by the owners at the office of exciſe riext to the place 
where ſuch petſons inhabit ; and ſhall (beſideshis Majeſty's 
arms to be painted _uport every ſuch poſt-chaiſe) have ſuch 


figure or mark of diſtinfion as ſhall be appointed by the 


ſaid commiſſioners; and in caſe any ſuch poſt-maſter 
ſhall lett out to hire any ſuch poſt-chaiſe before the ſame 
is entered, and have ſuch arms painted, or ſuch mark 

fixed thereupon, he ſhall for ſuch offence forfeit 20 /: 
Sef?. 10. It ſhall be lawful for the ſaid commiſſioners 
to cauſe ſuch figure or mark of diſtinQtion as they think 
proper to be fixed upon every ſuch carriage ſo lett out to 
ire as aforeſaid ; and in caſe any perſon lett out to hire 
any ſuch carriage not having ſuch figyre or matk fixed 
thereupon, or take off the ſame when fixed, he ſhall for. 
every offence forfeit 207. k. Bf-n6 LEES 17 
Set. 11. Nothing in this aC ſhall charge with any of 
the ſaid duties any coach licenſed'by the commiſſioners 
for regulating and licenſing hackney- coaches within Lon- 
don and Weſtminſter, and the ſuburbs thereof, and having 
the proper number thereon, and which ſhall not be em< 
ployed in carrying any perſon more than ten miles from. 

the ſaid cities. "E.005 | ; 
Seat. 12. Nothing in this aCt ſhall charge -with any 
of the faid duties any coach or carriage kept for ſale, and 
remaining unſold in the poſſeſſion of the owner; or of 
any coachmaker the purchaſer thereof: and no-ſuch 
carriage ſhall, whilſt in ſuch poſſeſhon, be employed for 
his own uſe, or the uſe of any perſon, other than ſuch 
perſon whoſe like carriage ſhall be then repairing by ſuch _ 
coach maker, or be lett out to hire, on pain of forfeiting 
201. for every time ſuch carriage ſhall be ſo employed, 
or lett- out to hire, | 
$e3. 13. All the ſaid duties, forfeitures; arid offences 
ſhall be heard and determined as. hereafter is direted, 

viz. all proſecutions for the recovery of the duties and . 

forfeitures within the limits of the chief office of exciſe 
in London, ſhall be determined by the commiſſioners of 
exciſe, or by the commiſſoners for appeals, in caſe of ap» - 
peal ; and all proſecutions for the duties and forfeitures in. 
any other place in Great Britain, ſhall be determined by 
any two Juſtices of peace reſiding near the place where 
ſuch ſorfeitures ſhall be made; and if the party finds 
himſelf aggrieved, he may appeal to the next quarter feſ- 
ſions, whoſe judgment therein ſhall be final: which 
ſaid- commiſhoners for appeals, and the eommiſſioners of 
exciſe and Juſtices of peace, ate upon information upon 
oath of any forfeiture or offences to- ſummon the party 
accuſed, and upon his appearance or contempt, and upon 
proof either by confeſſion, or by oath of one witneſs, to 
give judgment, and to fſue warrants for levying ſuch for- 
feitures bpori the goods of the offender, arid to cauſe ſale 
to be made of - the ſaid goods, if not redeemed within 
fourteen days, rendering ” 4 party the overplus ; me | 
| ge = or 


co A 


for warit of ſufficient diſtreſs, ito imprifon the party of- 
fending till ſatisfaQtion be made. 


this 2& (the charges fot recovery _ 
ſhall be employed, one moiety to his 


forfeitures and perialties mentioned in 
firſt deduCted) 
ajeſty, and the 


Sea. 14. All 


other moiety to the informer. 


Set}. 15. In every caſe. where the duty ſhall be paid 


and entry made, before any information laid of its not 
having been made within the time mentioned, no perſon 
having made ſuch payment and entry ſhall be afterwards 
proſecuted for not having made it within the time li- 


$:22. 16. If any perſon, having made due entry and 


payment of the duty for atiy coach or carriage, die before 
the end of the year, for which ſuch entry and , payment 
is, made, the perſon claiming title to ſuch coach or car- 
riage may make uſe of it during the reſidue of the year. 


Se. 53. If any perſon be proſecuted for any thing 


done in purſuance of this 2Ct, he may plead the general 
iflue.: and if a verdi paſs for the defendant, &c. the 


defendant ſhall have treble coſts. _ 


ſhall be 


Coachmakers, The wares of coachmakers 


ſearched by perſons appointed by the Saldlers Company. 
Stat. 1 Fac. 1. c. 22. 


Coadjutoz, A fejlow-helper or 'aſfiſtant ; particularly 


applied to one appointed to afſhſt a biſhop, being grown 
61d and infirm, fo as not to be able to perform his duty. 


IO. 


Cvuls aid Coal trade, Stat. g& Fen. 5. flat. 1. cap. 
'The keels at Newca/tle, which ought to be of 


twenty chalders burthen, being made of twenty-two 
or twenty-three chalders, and the cuſtom of 24. a 
chalder to the King upon ſea coals ſold to people not free 
* there, being taken according to the burthen of twenty 
chalder ; all keels in the ſaid port ſhall be meaſured by 
commiſſioners aſſigned by the Kiny, and markedof what 
burthen they are ; upon pain of forfeiture of all keels in 
which coals ſhall be carried before they be marked. 


Stat. 16 & 17 Car. 2. cap. 2. ſet, 1, All ſea coals 


brought into the Thames and ſold, ſhall be fold by the 
cbalder, containing tl.irty-ſix buſhels heaped according to 
the buſhel ſealed for that purpoſe at Gurldhall; and. all 


other coals commonly fold by weight ſhall be ſold after 


the proportion of a hundred and twelve pounds to the 
hundred avoirdup:is ; upon pain of forfeiture of all coals 
otherwiſe ſold or expoſed to ſale by any woodmonger or 
retailer, and double the value thereof; to be recovered 


by 


any perſon in any court of record, or by complaint 


unto the Lord Mayor and Juſtices of peace of London, or 
any two of them, or to the Juſtices of peace of the 
places where ſuch coals ſhall be expoſed to fale ; who 
are upon due proof to convict the offenders, and to give 
warrant for levying the forfeitures 3 the one half for the 
uſe of the perſon proſecuting, and the other half .for the 
poor, or repairing of the highways within the ſame or 
adjoining pariſh ; and the Lord Mayor and court of A]l- 
dermen, and the Juſtices of peace of the ſeveral counties 
or three of them, one of the quorum, are to fet the 
prices of coals fold by retail from time to time, See 17 
Geo. 2.- cap. 35. in this title, 


S:&. 2 It any retailer of coals refuſe to ſell as afore- 


ſaid, the Lord Mayor and Aldermen, and Juſtices of peace 
reſpeCtively are to appoint perſons to enter into any place 
where ſuch coals are ſtored; and in caſe of refuſal, take 
a conſtable to force entrance ; and the faid coals to ſell 
at ſuch rates, rendering to ſuch retailer the money, 
charges deduCted. 


S:#. 4. No perſon ſued by virtue of this aCt ſhall be 


ſued upon any other law for the ſame offence; and if 

any aCtion ſhall be commenced for any thing done by 
colour of this aft, the defendant may plead the general 
iſſue; and if the verdict be found for him, &c. ſhall 
have his damages and double colts, 


Sef2. 5. No perlon having intereſt in any wharf uſed 


for the receiving or uttering of coals, or that ſhall trade 
in the ſale of coa's, ſhall act in the ſetting the price of 


P coals. | 
. Made perpetual, 57 & 8 W. 2. 


from time to time be appointed by his Majeſty for mea- 


cap. 36. ſet. 2. | 
Stat. 30 Car. 2, cap. 8. /e#t. 2, Commiſſioners ſhall 


2. | 


| in the at, | 


© GA. 


ſuring and marking keels, boats, carts, and w 


for carriage of coals in the port of Newco/tle, ality uſe 
to the ſaid port belonging, by the bowl-tub of ii 


containing twenty-two gallons and a pottle IYinch, : 


. meaſure, and being twenty-ſeven inches diameter 


the top from out to out, and allowing twenty- | 
he edfars to each chalder. ; % IT 

Sed. 3. 'The content of each wain ſhall be ſeven boy! 
and of - each cart three bowls and one buſhel hea J 
meaſure ; and three wains or fix carts ſhall he cake, 
and the coals made uſe of in ſuck admeaſurement Chal 
be one moiety dry, and the other moiety wet, 
tomed, | 

Sef?. 5. The Mayot of Newca/!!e is to adminiſter an 
oath to every perſon employed by commiſſioners for the * 
admeaſuring or marking of boats and keels in the river 
Tine, $1 the faithſul diſcharge of their truſts ; and the 
commiſhoners ſhall adminiſter the like oath to every Pers 
ſon appointed for the meaſuring or marking of boats, 


as accuf. 


keels, wains, or carts. 


Stat. 6 & 7 IVill. 3. cap. 10. ſeft. 2. Commiſſio 
ſhall be appointed by the King { meaſuring all keels 
pan-keels, pan- boats, and other boats, wains and nes 
uſed for carriage of coals in the ports of - Newcajile, Sun. 
derland, Cullercoats, Seaton-Sluice, Blyth-Nock, and all 
other places inthe counties of Northumberland and Dur. 
ham ; which admeaſurement ſhall be by a dead weight of 
lead or iron, or otherwiſe as ſhall ſeem meet to three of 
the commiſſioners, allowing three and filty hundred 
weight to every chalder of coals. ps 

Sef?. 3. The weight of coals carried by ſuch wains ſhall 
be ſeventeen hundred weight and a halt, by every fuch 
cart eight hundred and three quarters. And three ſuch 


| wains or fix carts ſhall be reckoned at one chalder, and 


no other wains are intended to be admeaſured or marked, 
but ſuch as are employed in carrying coals to the ſtaiths. 

Sect. 4. "Three days notice ſhall be given of the time 
of the admeaſurement. | 

Seft. 5, No keel or boat ſhall be marked but between 
the 25th of March and the 29th of September, nor marked 
to carry more than ten chalders ; and keels in the port of 
Newcaſile ſhalt be marked at the New Key, aud in the 
I/eare at Lamblen ſtaiths, | 

Se. 6. All keels, boats, wains, or carts, that ſhall 
carry coals before they be admeaſured, marked and nailed, 
(hall be forfeited, together with the coals laden upon 
them, unleſs by default of commiſſoners ; one moiety of 
the forfeiture to the King, and the other to him that ſhall 
ſue for the ſame. 

Seat. 7. If after marking, &c. the mark ſhall be re- 
moved or altered, to fruſtrate the intent of this a&t, the 
party ſo offending ſhall, upon proof by one witnels before 
one Juſtice of peace, forfeit 10/7. to be levied by diſtrels 
and fale of goods, by warrant from the ſaid Juſtice ; and 
for want of diſtreſs the party to be committed ſor three 
months ; one moiety of the ſaid forfeiture to the Kingz 
the other to the party that ſhall make the-diſcovery, And 


the ſaid keels, boats, &c. to be admealured and marked 


WG. anew. 
Stat. 6 & 7 IV. 3. cap. 18. ſe. 19, There ſhall be 
allowed yearly from the 15th of April till the firſt of 74 
nuary, free from imprelling, to every malter of a ſhip 1m- 
ployed in the ccal-trade two able ſeamen (ſuch as the 
maſter ſhall nominate) for every ſhip under a hundred 
tun, and one for every fiſty tun for every ſhip of a hun- 
dred tun, and upwards, according to the meaſurement 
which the ſhip'ſhall appear to be of, by certificate from the 
cuſtom-houſe. And if any officer ſhall impreſs any of 
the men allowed by this a&t ; he ſhall fortcit to the maſter 
or owner of ſuch ſhip 107, for eyery man, to be re- 
covered with colts by ation of debt, &c, and ſhall be 
incapable of holding office in his Majeſty's ſhips of war: 
Duare if in f.rce. See let. 20. as aſe flat. 11 & 12 
Will. 3. cap. 13. feR. 8. and 6 Ann. cap. 22. ſe&t. 8. 
Star. g & 10/1. 3, cap. 13. ſe. 1. For five years 
from the 15th of May, 1698, there ſhall be paid to bis 
Majeſty for coal ani culm (except charcoal made 0 
wood, and cinders made of pit-coal) the duties mentione 


$4, 7s 


C© © A 
The duties wpon- coals and culm fo imported 
ſhall be under the management of the 


bed, ah = 
or water-borne, t 
" mmiſſioners, and ſhall be paid into the Exchequer 
Jiftinkt from all other-monies. oo 

- 9-2. 8. The ſaid-dutics ſhall 'be paid to fuck as his! 
Majeſty, or the commiſſioners of the cyſtoms of four of 
or culm unladenz meaſured, pr: weighed ; 'arid entries' 
fall be made of all ſuch; coals and culm- at the'cuſtom- 
houſe where they are imported (if any-there be) or elſe 


in the cuſtom-houſe of the next port ; and-if ſuch coals | 


| or culm be unſhipped before the duties be paidor ſecured, 
the ſaid coals and culm and the ſhip with tackle ſhall be 
forfeited, one moiety to the King,” the-orher to ſuch per- 
ſons as fhall ſeize or ſue for the ſame, ' 70505055 165 

$:4. 9. His Majeſty, or four. of the conimiffioners of 
the cuſtoms, may - appoint” in every port weighers or 
meaſurers of the ſaid coals and culm ; 'who upon the un- 
Jading of any ſuch ſhip ſhall deliver a certificate to the 
colle&tor, of the forts and quantity of coals and':culm 
delivered from any ſuch ſhip; under the penalty of 1007. 
And in caſe there .was on board a greater number of 


chalder or ton ſo concealed, over and above the duty 10 s. 
under the penalty of attaching and detaining ſuch ſhip 
or veſſel till payment thereof, and of ſclling the faid ſhip 
i: caſe all the ſaid duties tor ſuch concealed coals or culm 
be not paid with coſts, | | 
$2. 10. If the importer ſhall within fix days after the 
deli»:ry of ſuch ſhip, and' before! her departure, give in 
kis poſt-entry and pay'the whole duty for the ſurpluſage, 
the penalty ſhall be diſcharged, + ond ay 
$:. 11. The officers for receiving the ſaid duties, 
and for ORE 
ſhall in every ſuch port enter an account of the duties paid 
and of the diſburſements, and the number of the chalders 
and tons ſo imported, FORE *, ; 
$:2. 12. There ſhall be allowed to every maſter of any 
ſhip three months for payment of the duty, giving ſuch 
ſecurity as the colleCtor-or chief officer of the place ſhall 
approve of, with an allowance of 10 per cent. per annum 
for prompt payment. And-it any of the coals and 
eulm, for which the duty ſhall be once paid or ſecured, 
be: again exported to any other place of this kingdom, 
there ſhall be no farther duty paid ; and if any of the 
coals, for which the duty ſhall be once paid or ſecured, 
be afterwards carried beyond ſea, an allowance out of the 
over-{ea duties or repayment ſhail-be made of ſo much as 
was before paid for the ſame. | 
_ $48. 13. If any perfon 
in execution of this-aCt, he may plead the general iflue, 
and if a verdiCt paſs for the defendant, &c, the defendant 
ſhall have treble coſts.'”-' TY 
| Continued per 1 Ann. ſtat. 2. cap. 4. together with fo 
much 10 Wall. 3. cap. '21. as concerns cinders, until 15 
May, 1708. pegs rt 
Stat. 10 & 11 Will 3, cap. 21. ſe. 28. There ſhall 
be paid to his Majeſty for all cinders made of pit-coal, 
which for four years, from the 15th of ay, 1699, ſhall 
be ſhipped, er water-borne in order to be ſhipped, within 
Enzland, te. or' brought into the ſame 5 5. for every 
chalder to confidt of thirty-fix buſhels Yinchefler meaſure, 
and after that rate; to be paid at the places of importa- 
tion or landing, and to be charged on the, owner or 
maſter of the {hip'; and the duties upon cinders ſhall be 
under the management of the commiſſioners of the cuſ- 
_ toms, and ſhall be collected, &c. as by theat 9g & 10 
Wil. Z cap. 1J. 16h | 
Continued with flatute © & 10 Will. 3. cap. 13. by 
I Ann. fiat. 2. eap. 4. Exp. AR | 
Sat. 8 Ann, cap. 4. ſet. 1. For thirty-two years from 
the 29th of Sept-mber, 1710, there ſha!l be paid to her 
Majeſty upon all coals, culm, and cinders herein aftgr ex- 
mrs, (except charcoal made of wood) the new impo 
tons herein mentioned (over and above other duties), 


v'z. for all coals imported from beyond ſea, uſually fold 
by weight, 35s. per ton ; for all coals fo imported uſually 
fold by mealure, 45. 6d. fer chaider, ro be paid by the 


and meaſuring ſuch coals and culm, ; 


be proſecuted for any thing done ; 


C 


| 


— 


| 


| imports 3 and "for it coith Gartied' By 164. F; 


'} the commilſſioyers'sf the ciiſtoms in Englan 


OP OI. 


' tioned and no other, ' 


— 


| 
11/2 5. per" ton,” tobe pald 


— wo 


| ceivercgeneral 'of the cuſtoms ſhall pay .the 


| 


| Exchequer in England. 
chalders or tons of coals and culm, than for which the | &c. appointed by any law in forte concerning the duties 
duty had been anſwered, there ſhall be paid for every | 


6 © 
om pott ts 
by GI cBA, 37 44 
carried uſb aol bf weight, 
> - be” pa 4 the place. of, landing, and” 
; charged -upoty the one's d "maſter ' of "the ſhip. An 
for '#'dulm fo tarried'7 2."art twotbntt of $ Pettny, to 
be 'piid” ar the place of Tanding; We 28h for'all Ginders 


port within Great Brizdin ufualt 
chalder'; #nd for all toals fo 


Fae - 


made 6F'pit-coal ſhipped within Greet B7112in, or brough 
into the Lime 3 5, per Chalder, to be paid at the place © 
landing, IN eo 3 Pt £ + 4 6 g £5344 P id LN v0 Þ ds 


Made perpetut! by 5 Geo. 1; cap. 9. and pat? of the 
Soothe. Fond: 4 2 Kita ab IM REN Y 198 

S9. + Sucli' of the fiid duties, as half ariſe within 
England, Wales, &r. {tall be under the management of 
4; and the re- 


ſame into-the 
| d {uch of the 
ſhall 'be under the 
| rs of the cuſtoms in Scot 
general ſball pay the ſame into the 


Exchequer weekly, on Wedi#ſday, Et. © 
ſaid duties as fhall ariſe in. Scotland, 
, management of the commiſſioners of 
lent, and the receiver-geni 


Set. 3. The fd duties ſhall be colleAed' in manner, 


vpon the like coals, &c. which have cotitinuance until 


the zoth'of Seprember, 17 10, by ſtat. 4 Ann. cap. 6. And 
all direQtions, &c. contained in. that a&t (which only cons 
 tams the powers contained itt © & 16 Will. 3. cap. 13. and 


io Will, 3.. cap. 21.) for colleing the ſaid duties ſhall 
at os ORR RAE At Ro, MDT 66 WAY 
See?, 39. Coals,' culm and cinders'carried from Sterling 
to Dunbar, or other part betwixty, ſhall not by ſuch car- 
riage be liable to theſe duties 
Stat. 9- Ann. cap. 9 rt 5. The duties'hereini men< 
all be paid to her Majeſty upon - 
coals, which during thirty-two years, from 7. 'Bth of 
March, 1710, ſhall be exported beyond the ſeas, viz. for 
coals of Wales or the Welt of England ſhipped for Ireland 
or the //le of Man, 1 5. per chalder ſor every chalder of 
coals ſhipped for the plantations 2 $. for every chalder,of 
coals, Newcaftle meaſure, ſhipped fof other parts beyond ſea 
in foreign bottoms 12 s. and in Engliſh bottoms 3 5s. and 
for ſuch” coals, which ſhall be ſo ſhipped for Ireland, and 
the 1flr of Man, the plantations or other parts beyond 
ſea (if ſuch as are uſually ſold by weight) the rates fol- 
lowing, viz, for ſuch coals exported for [reland; or the 
Ile of Man, 8 4. of ton z and for ſich coals ſhipped for 
the 'plantations "x64, pr ton; and for ſuch, coals thipped 
for other parts beyond the ſeas, one third of the rates 
charged thereupon in cale they weie ſhipped by Newcaft'z 
meaſdre : the faid duties to be colle&ta, &c, as the 
cuſtoms upon exportation of merchandize in England or 
Scotland reſpeQtively. A, 3 
Made yerpetual, 3 Geo, 1, cap. 7. General fund, 
$242. 6. Security ſhall be given [to the officers of the 
cuſtoms in the ports where coals ſhall be ſhipped for 7re- 
land, the I/le of Man, or the plantations, for landing ſucli 
coals at ſuch piaces reſpeCtively.5 the danger of the ſeas and 
of enemies excepted. And in caſe the ſhip depart without 
giving the ſame, ſuch ſhip and the coals, or the value 
thereof, ſhall be forfeited ; one moiety the Queen, and 
the other rpoiety to ſuch, perſon as will ſeize or ſue for. 
+ <a Lee: FAS ES 
$7. '5. During the ſaid thirty-two years, no duties 
ſhall be. charged to. the uſe of her Majeſty won exporta- 
tion of coals for the plantations by the aCt 15 Car: 2. 
cap. 79. Or for coals exported in foreign bottoms by 
ſtat. 6 Arm. cap. 22. Or for any coals upon exportation, 
other than the duties by this a&t impoſed, curing the con- 
nuance thereof. _ | | 
$222. 8. During thirty-two years, from the Bth of March, 
I1710,thereſhall be paid to her Majeſty vpon all coals, culm, 
and cinders (except charcoal made of wood), which (hall 
be ſhipped and carried ſrom place to place in Great Britain, 
and for coals imported, the- ſums hereafter mentioned 


- 


| (over and above all duties already payable), viz. for coals 


imported, uſually fold by weight, 2 5. fer ton ; for coals 
imported uſually (old by meaſure, 3 5s. per chalder, to be 
paid by the importer : for coals-carried by ſea from place 


| to place i 
| 


n Great Britain, viually foly by meaſure, 2 5. per 
| | | chalder 3 


CC oO A 
ſuch diſcoverer ſhall. be diſcharged of the penalites, 51g 
ſhall have-the ſame benefit as any other perſon, by vinue 
of this act, SO et v4 HRS Dal | | 
$e8. 5. If more than fifty ſhips lozden with coal han 
continue either in; he port of Neweaſile, or in any.other 
port between that-and; London, 'above: ſeven days, unleſg 
they ſhall .be unloaden or prevented by wind or weather 
or. for want of conyby, repairs.or fome other unavoidable 
cauſe ; every maſter ,of' every ſhip' ſhall ſorfeit 50 /. 
S:, 6: Any ſhip-maſter, whoſe- ſhip is loaden with 
coals only, and has given bend to deliver them in ſome 
port of Great, Britain, may. upon producing his coaſt 
.cocket, and making oath before an officer of the cuſtoms 
of the quantity of coals (ſuch quantity not being leſs 
than exprefſed in the cocket) pay the over-ſea duty, and 
ſhall have a certificate from the cuſtomer for ſuch dut 
paid ; which being given into the cuſtom-houſe of the 


chalder ; and for coals ſo carcied,. uſually ſold by weight, 
15, 4d. per ton; to be paid at the place of landing, and 
charged upon the owners and maſters of ſhips ; and for all 
culm ſhipped in Gr:at Britain, or brought into the ſame, 


four pence and- eight-tenths of 
For all cinders_ made of pit-coal 
or brought into the ſame, 25. per. 
the places of landi 
maſters of ſhips. GOT Mundo gt incl4 
Made per put 3 Geo. 1. cap. 5. Getteral fund. - 
Se. 9. The faid duties, ſhall be colleQed, &c. as by 
ſtat. 4 Arm, cap. 6. (which re-enafts the powers contained 
in flat. 9 & xo Will. 3. cap: 13.) :0r any other law. for 
colicCting the like dities upon coals, &c. which had con- 
{nuance till the 3oth of September, 1710. $692 10 
| Se#t. 16. Coal, culm, and cinders carried from Stirling 
to Dunbar or Bedhead, or any part betwixt, ſhall not. by 


6 PEDaY per chalder ;. and 
ſhipped in Great Britain, 
- cu to-be;paid at 
ag, and charged upon the owners and 


reaſon of ſuch carriage be liable to the duties. . 0 
S$e#. 4. All coals uſed for melting copper and tin ores 
in Cornwall and Devon, for which duties have been 
anſwered, ſhall upon oath made before the cuſtomer or 
colleCtor, have a drawback of all the duties, to be paid by 
the colleQor. | 
Stat. 9 Anni. cap. 23. ſe. go. Coals exported from 
the Weſt of Scotland to Ireland or the Ile of Man ſhall 
be-charged with the ſame duties as coals exported from 
the Welt of England to Ireland, or the 1/le of Man, by 
ſtat. 9 Ain, cap. 6. ſeft. 5. | 
Stat. 9 Arn. cap. 28. ja. 1. All contrats or agree- 
ments. between. , any coal-owners, lightermen, fitters, 
maſters or owners of ſhips, crimps, coal-faCtors, or other 
perſons concerned in the coal-trade,, or ingroſſing coals, 
or reſtraining any. perſons from freely ſelling, buying, 
loading or unloading, navigating or diſpoſing ot coals, are 
declared illegal and void : and if any perſon ſhall keep up, 
continue, aCt in, make, enter into, ſign, ſeal, or be 
knowingly concerned in any ſuch Ea hey or agreement, 
or ſhall keep up any office or place for the management 
| of ſuch contract or agreement, as party to, or knowingly 
intereſted in the ſame, or ſhall aft or officiate therein as 
clerk, agent, or ſervant, to the perſons contracting, &c. 
the perſons offending ſhall forfeit as follows, viz. every 
coal-owner 1000. every fitter 50/7. and every maſter or 
owner of a ſhip, clerk, agent, &c. 20 /. | 
Sea. 2. Every fitter, or other perſon vending coals, 
ſhall give a certificate to every ſhip-maſter every voyage, 
ſigned by him, containing the day and year of ſuch load- 
ing, the maſter's and ſhip's name, and quantity, and 
names of the collieries out of which the coals are gotten, 
and the price paid by the maſter for every ſort of Fore; 
which certificate, upon arrival in the port of London, or. 
other delivering port, ſhall be regiſtered, and if in London 
then at the. cocket-oflice ; if at any other port, then at 
the cuſtom-houſe with the keeper of the cockets ; for 
which. ſhall be paid 649. to which regiſter any may have 
recourſe without fee ; and the perſon refuſing to make 
ſuch certificate, or making a falſe one, or any maſter of 
a ſhip knowingly giving a falſe certificate to be regiſtered, 
_ or who. ſhall not within forty-eight hours after entry of 
his ſhip at the cuſtom-houſe in London, or. other delivering 
port, give in his certificate to be regiſtered 3 or if the 
perſon who ought 1o regiſter it, negle& it twenty-four 
hours after the delivery of the certificate, . or ſhall make a 
falſe entry of ſuch certificate, or ſhall refuſe to ſhew the 
certificate and regiſter to any perſon coming at the uſual 
office-hours, he ſhall pay 101. ' 
SeF. 3. If any lighterman, maſter of a ſhip, crimp, 
coal-faQtor, or other perſon dealing in ccals, or other- 
wiſe concerned in the coal-trade, ſhall receive any falary 
_ or reward fram zny coal-owner, fitter, maſter of a ſhip, 
&c. or for the diſpatch, delivery, or diſpoſal of coals be- 
fore any other, or ſhall knowingly ſell coals for a fort 
they are not, he ſhall forfeit 50 7. 
Set. 4. If any perſon guilty of thoſe offences ſhall, 
- Within three months after the offence committed, make 
diſcovery of any coal-owner, or of any fitter, their officer 
or ſervant, or of any maſter of a ſhip, or any lighterman, 
crimp, coal-faCtor, or other perfon concerned in the coal- 


| 


] 


port where ſuch coals were laid abroad, 
the coaſt-bond. 


any ſhip-maſter, importing coals in Z:x1en, ſhall fell tg 
his own agents, -partners or ſervants, or to any other in 


truſt for him, the coals, &c. intruſted with him to (ell, 
he ſhall forfeit 50/7. 


any ſhip in Newcaſtle, Sundealand, Seaton Sluice, or Bljth 
ſhall forfeit 10/. 


thumberland, Durham, or 'town and county of Net«:file 


ſhall knowingly ſet on work -any over-man, pit-man, 


be ſhipped to be exported beyond ſea (except to {reland, 


ſhall diſcharge 
Sea. q. If any crimp, huſband, agent, or ſaQtor for 


» 


Seat. 8. Every fitter or other perſon loading coals on 


Nook, in any keel, cart or wain, not guaged and marked, 
Seft. 9, No cial-owner of any coal-mine in Nor. 
upon Tine, or his overmen, ſtaithmen, fitter or agent, 


finker, carriage- man, waggon-driver, keel-man, labourer, 
wright, or other perſon, who ſhall be agreed with, hired 
or actually employed by any other coal-owner in the faid 
coal-trade in any coal mines in the ſaid counties during 
the time he ſhall be employed under ſuch retainer, and 
his wages paid, or knowingly keep ſuch perſon, upon 
forfeiture of 5 /. for every {ix days. - 
Set. 10. Any perſon thus retained, and whoſe wages 
ſhall not be paid fourteen days aſtes it is due, may be 
hired by any other perſon. - 
Seft. 11. The penalties in this a&t ſhall be one moiety 
to the crown, the other moiety. to the proſecutor, within 
three months after the offence committed, to be re- 
covered in the courts at H/e/minfler, with coſts. 
Sea. 12. This a& ſhall continue three years. 
Made perpetual, x Geo. 1. cap. 26. 
Stat. 12 Ann. flat. 2 cap. 9. ſet. 9, 10, 12, Tl 
(hall be paid to her Majeſty upon all coals, which, during 
thirty-two years, from the 2d of Augu/?, 1714, ſhall 


the 1/e of Man, and the plantations) the duties follow- 
ing, viz. for ſuch coals exported in ſoreign bottoms, 
55s, per chalder, Newaa/tle meaſure; and in Britifþ bet- 
toms JF. per chalder Newcaſtle meaſure, over and above 
the preſent duties: under the management of the com- 
miſhoners of the cuſtoms in Zng/and and Scotland reſpece 
tively ; to be colleCted as the preſent duties upon coals 
exported, or other cuſtomable goods. "9 

Made perpetual, 6 Geo. 1. cap. 4. in order to be ſubſcribed 
into the South-Sea fund, | 

Stat. 12 Ann. flat. 2. cap. 17. ſet, 11, The coal- 
buſhel ſhall be round with a plain bottom, and be nine- 
teen inches and a half from aut to out, and ſhall con- 
tain one I/7nche/ier buſhel, and one quart of water, ac- 
cording to the ſtandard. deſcribed by /?at. 13 Will. % 
cap. 5. ſed. 28. [See Weighte, &c.] And all ſca coals 
and culm, chargeable with duties by /Fincheſter meaſure, 
ſhall be chargeable, fold, and. meaſured, by the chalder, 
containing thirty-ſix ſuch buſhels heaped, under the like 
pena!ties. | 

$:4. 12. The commiſſioners of the Treafury ſhall 
cauſe a buſhel to be made of braſs, of the dimenſions 
aforeſaid, to be ſealed and kept in the Exch<quer. 

Stat. 5 Geo. 1. cap 9. ſeft. 1. For all coals and 
cu'm, which after the 27th of September, 17254 and 
vefore the Annunciation, 1751, thall be brought 160 


trade, 7M they be convicted. of any of the ſaid offences ; | 


the port of London, or the river of Thames, within the 
hberty 


:--.- e the city uporythe river; there. ſhall be -paid to 
ogy boAotn4 and abdre all other duties) for all coals 
We po uſually ſold by the chalder,: for every chalder 


* Maile perpttual, 6 Geo. I. cap. 4. South Sea nl, po 


+h Bank annuities, by 1 Geo. 2. cap. 8. 
w_ —. duties ſhall be under the management 
of the commiſſioners of the cuſtoms, according” ts the 
dire&ions from the Treaſury ; and ſhall be collected, &c. 
as by any law in force for any other duty payable to his 


Majeſty upon coals and culm brought into the port of 


ns. 3. This a& ſhall not extend to charge ſuch 


t egceeding one hundred chalders'by the year, 
Coal be brought for the uſe of the Royal Hoſpital at 


on 8g Geo. 1. cap, 14+. ſe. 14, Coals carried from 


! to Bank End,' in the county of Cumberland, or 


be liable to the dutics in any other act. 


Set. 15» Provided, that the maſter or owner .of 
every boat or veſſe] carrying ſnch coals, do firſt enter 
"to bond with ſuretics, at leaſt once a year, in a penalty 
not exceeding good: with a general condition, that all 
ſuch coals as he ſhall take on board his reilel by virtue 
«& a ſufferance, ſhall be landed at ſome place in the bay 


or firth of Eden in Cumberland, to the northward of E!- 


{nfoot ; and he ſhall bring a return ſigned by the proper 

cer, that ſuch coals were there landed ; the perſon 
concerned paying for each bond- 1s. belides the ſtamps, 
and to the officers granting the ſufferance and return, for. 


each boat, 44. 


Stat. 3 Geo. 2. cap. 26. ſe. 1. Tt ſhall be lawful for 


iny perſons who ſhall keep wharfs on the Thames, 'or any 


branch thereof, and for any other perſons who ſhall deal 


in coals, or other goods, to employ their own lighters 


and other craft, in carrying of coals and goods to and 


from any ſhip in the Thames, and to and from any wharf 


where ſuch goods might be lawfully landed or ſhipped off, 
ſo as the perſons employed in navigating ſuch lighter, &c, 
be duly qualified to row the ſame on the Thames. 

- $e8. 2. All perſons (not being lightermen) who by 
vitue of this at ſhall become intitled to- uſe their own 
lighters, ſhall before their working the ſame make betore 
the company of watermen, or iome other whom: the 
company are required to appoint for - that purpoſe,” an 
entry of their lighters or their craft ; for each of which 
entries the officer ſhall receive for the company 5s. and 
thereupon he ſhall regiſter the ſame, with the owner's 
name and place of abode, and the number or mark in- 
tended to be- affixed on ſuch lighters or other great craft ; 
and after the entry the owner thall affix ſuch number in 
metal or colours "on the outſide of the Iighter,- viſible 


above water when loaded, there to remain without al- 


teration (except with conſent of the company,” or 1m 
caſes of involuntary accidents) ; and afterwards ſuch 
lighter, and the owners thereof, ſhall be ſubje&t to the 
rules of the company, in regard to the entries, numbers, 
or marks, wIE | | 

' 88, 3. No lighterman, or buyer of «coals for fale, 
nor any of their partners, agents, or ſervants, or- any in 
ttuſt for them, ſhall a&t as a crimp, agent, or faEtor for 
any maſter of any ſhip importing coals into: the port - of 
London, on: forfeiture of 2001, and every maſter, &c. 
who ſhall employ them to att as ſuch, ſhall forfeit the 
like fury, © 

$ef2, 4. Every perſon who ſhall take any premium 
or allowance from any coal-owner, fitter, or maſter of a 
thip, for buying, vending, or diſpoſing of any particular 
fort of coals, 'or ſhall otherwiſe offend, contrary to the 
chuſe in the a&t of 9 Ann. cap. 28. edt. 3. ſhall, over 
and above the peoalty inflicted by the ſaid aCt, forfeit 
Sol, and every. coal owner, or fitter, who ſhall give, 
of agree to give, to any ſhip-maſter, lighterman, crimp, 
or buyer of coals, or to any perſons in truſt for ſuch 
lhip-maſter, &c; any premium, &c. for buying, vend- 
lg, &c. any particular ſort of coals, or for the loading 
of 2ny veſſel with ſuch coal-owners coals, or for the dil- 

VoL.I. NP 44. - O 
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| patch; delivery, or diſpoſal of ſuch coals from fuch coals 


owners colhieries or ſtaiths, and every perſon who {hal 


chalde knowingly ſell one fort of coals for another, ſhall forfeit 
containing thirty-ſix buſhels /Vinchefler meaſure, 3%: and '$ 


$0. 5.45 Bins TERS KT TA 
"824. 5. Nothing in this af Thall 'hinder any coal- 


| owner ,from employing or giving any ſalary. or reward to 
Any fitter for the vending and diſpoſing of- his coals from 
his 'colliefy and -ftaiths; or to prevent any - miſter or 


owners of any ſhip, uſing the coal-trade, from: employ- 
ing ctimps or ſaftors (not being lightermen, or buyers of 
coal for ſale, or any of their partners, agents, or ſervants, 
or any in traſt for them) to ſell or diſpoſe of their load- 
_— coals, or pay them their crimpage or faCtorage as 
uſual; | | PR ole 

Sef. 6, All bargains or contrats for coals between 
buyer and 'ſe!ler at the market of Billing gate, or other 
place of fale within the bills of mortality, ſhall by the 
crimp. or faCtor be entered, with the conditions thereof 
in the book of ſuch crimp, ſubſcribed by the ſeller and 
buyer, and, witneſſed by the crimp, who ſhall at the 
lame time deliver gratis a copy atteſted by hini of ſuch 


{bargain to the ſeller and buyer ; and the entries ſo made, 


and the copies ſo given, ſhall be admitted as evidence on 
trials in any court of law; ahd if any crimp or faQtor 
thall negleCt to enter ſuch contract, and to ſubſcribe and 
ar” 5x the ſame, or to give copies thereof, he ſhall forfeit 
20777 LCs 

$2. 7. All lightermen and other buyers of coals on 
board any ſhip in the port of London, {hall, at the time 
of the delivery of ſuch coals, pay for the ſame in ready 
money z of for ſuch part thereof as ſhall not be fo paid 
for,” ſhall give their promiſſory notes, expreiling the 
words value received in coals, payable at ſuch days as 
ſhall be agreed upon ;'and all ſuch notes. may be pro- 
teſted as inland bills of exchange; and in the default of 
ſuch proteſting, and notice by. the indorſee to the indorſor 
within twenty days aſter failure of payment, the indorſor 
ſhall not be liable to pay ſuch money as ſhall be men- 
tioned in ſuch note, . Wo 7p 

Sef?. 8, All lighfermen and other buyers of coals, 
who {hall refuſe to give their notes for coals to them de- 
livered, and to inſert the words walue received in coal:, 
and every maſter who hall take ſuch” note from any 
dealer in coals, in, which note the ſaid words are not in- 
ſerted, ſhall forfeit zoo  _. "a, 

$ef2. 9. Every maſter of a ſhip uſing the coal-trade 
ſhall be ſubjeR to the direftion of the owners of the ma- 
Jor, part of his ſhip, and ſhall keep, and once a year 
render to ſuch owners, if required, a true account in 
writing of the produce and expence of every voyage ; 
and it he ſhall refuſe to obey the owners direCtions, 
given” under their hands, or to give ſuch account, being 
required by order under their hands, he ſhall forfeit 1007. 
provided, that in ſuch direCtions there be nothing which 
{hall relate to the reſtraining or inhancing the price- of 
coals in the Thames, or to keeping of turn in delivering of 
coals there. | 

Seet. 10. All lightermen and others dealing in coals; 
who ſhall ſell any parcel of coals for pool meaſure, in- 


| cluding the ingrain, &c. one chalder, which by an an< 


cient cuſtom in the port of Zondon is allowed in every 
ſcore bought on board ſhip, and ſhall not deliver to the 
buyers the full quantity meaſured to the lighterman, E&-:. 
by the maſter, together with the ingrain, ſhall forfeir 
100, : Sake, 7 

Sef. 11, All coals which ſhall be landed at any 
place on the Thames, or on any branch near thereto; and 
which ſhall- be carried to any place within the cities of 
London or Weſtminſter, or the bills of mortality, in any 
cart or carriage, ſhall be carried to the buyers in linen 
ſacks, ſealed and marked with white. paint in oil at 
Guildhatl, Londin, or at the Exchequer at Weftmin/ter ; 
which ſacks ſhall be four feet and two inches in length, 
and fix and twenty in breadth, after they ſhall be made; 
which ſacks all dealers in, and carriers of coals, ſhall 
uſe for carriage of coals within the faid limits; and all 
makefs'oft coal-facks ſhall make them of the faid dimen- 


ons at leaſt'; and every dealer in, and carrier of coals, 


who ſhall make uſe of any other ſacks for carriage of 


6.0: coals . 


* 


- 
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oy within the limits aforeſaid, ſhall for every ſack ſor- 

t 40s. | | | 

Se. 12. This aft ſhall riot extend to hinder any con- 
ſumer of coals from fetching home his coals by porters, 
or in his own or hired carts, without being obliged to uſe 
ſuch ſacks: 

Seat. 13. All dealers in, and ſellers of coals by the 
chalder, or lefler quantity, within the Tities of London 
and Wiftminfler, or ten miles of the ſame, ſhall keep and 
uſe at their whatfs, and other places for ſale of coals, a 
buſhel, as deſcribed in the aQt 12 Ann. flat. 2. cap. 17. 
fea. 11; with which buſhel fellers of coals ſhall meaſure 
all the coals they ſhall ſell by the chalder, or leſſer quan- 
tity, and ſhall put three buſhels of coals into each ſack: 
and all dealers in coals who ſhall offend in the premiſles, 
ſhall forfeit 5ol. and if any ſervant of ſuch dealer in 
coals ſhall fill coals into ſacks without meaſuring the 
ſame by ſuch buſhel, he ſhall be committed to the houſe 
of correCtion to hard labour, not exceeding thirty days, 
nor leſs than fourteen days. 

Seft. 14, All perſons dealing in coals, and uſing coal 
buſhels, and ſmaller meaſures, ſhall, before they uſe them, 
have them fitted for work and uſe with iron or copper ; 
and after they are fo fitted, ſhall carry them to Guithall, 
or to the Exchequer office, to be ſealed with a ſtecl inſtru- 
ment on the uppermoſt iron 'or copper hoop and ſtrap; 
which meaſures ſhall be kept by them, without alteration, 
at their places of ſale, which places of ſale are declared to 
be the wharfs, warehouſes, docks, ſheds, cellars, or other 
repoſitories for coals of ſuch as are dealers therein: and 
all dealers in coals who ſhall offend herein ſha!! forfeit 
501. and all perſons who ſhall alter any ſuch buſhel, or 
other meaſure, or any of the ſacks after they have been 
ſcaled or marked, ſhall forfeit 50 /. | 

Sea. 15. Any perſon who ſhall be guilty of any of 
the offences declared by this aft, and ſhall, within fix 
kalendar months after ſuch offence, make diſcovery of any 
 coal-owner, proprietor of a colliery, or of their agents 
or ſervants, or of any of their fitters, officers, or clerks, 
or of any maſter of a ſhip, or of any lighterman, crimp, 
coal-faCtor, or ſeller or retailer of coals, or other per- 
ſon concerned in the coal-trade, who ſhall have commit- 
ted any offence contrary to this aft, ſo as they be con- 
victed ; the perſon making ſuch diſcovery ſhall be diſ- 
charged from the penalties for all ſuch offences by him 
before that time committed, and ſhal] be intitled to the 
ſame benefit from ſuch diſcovery and conviction as any 
other perſon, 

$22. 16. All penalties in this aCt above 5 /. ſhall be 
one moiety to the crown, and the other to him who ſhall 
ſue for the ſame within ſix kalendar months after ſuch 
offences committed, to be recovered with double coſts, 
by aCtion of. debt, &c. in any of his Majeſty's courts of 
record ; and all penalties in this at under 51, ſhall be re- 
covered by complaint made to the Lord Mayor of Londen, 
or one Juſtice of peace within the city of London, or one 
Juſtice of the ſeveral places where ſuch offender ſhall live; 
who are to call the parties before them, and examine ſuch 
complaint on oath, and on due proof thereof made to his 
ſatisfaQtion, to grant a warrant for levying ſuch forfei- 
tures ; one moiety to the informer, and the other to the 
| Poor of the pariſh where ſuch offence ſhall be committed ; | 
and if ſuch forfeitures ſhall] not be forthwith paid, the 
ſame ſhall be levied by diſtreſs and ſale of goods by war- 
rant of the Lord Mayor, or ſuch Juſtice of peace ; and 
for want of ſufficient diſtreſs, the offender ſhall be com- 
mitted to the houſe of correCion for any time not ex- 
ceeding thirty days, and not leſs than fourteen, to be kept. 
to hard labour. ib FN 

Se. 17. This aCt ſhall be a public aft. 

Stat. 4 Geo. 2. cap. 30. ſeft. 1. It ſhall not be lawful 
for any owners of any ſhip employed in the coal-trade, 
_ or any other perſon, to give any direQons to any maſter 
of ſuch ſhip, or to any agent employed in the ſelling of 
coals, which ſhall relate to keeping turn in ſelling or 
delivering coa's in the Thames, and no maſter'or other 
perſon having command of ſuch ſhip ſhall obey ſuch or- 
ders, or keep turn as aforefaid, upon pain to forfeit 100/ 
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one moiety to his Majeſty, and the other moiety to kin 


who ſhall ſue for the ſame within fix months aft 
offence committed, to be recovered with treble coſts, | 
aCtion of debt, &t. _ BY 

Sef. 2. The maſter of every ſhip Joaded with coals, gr 
other perſon having charge thereof, ſhall deliver to the 
proper officer of the cuſtoms at Londen, cockets Ccontain- 
ing the lading of ſuch ſhip, witbin four days after the 
__—_ of w_ ſhip as high as Graveſend; on pain of for. 

eiting $0/. to be recovered and diſpoſed of in 
74 x durefted, iy " 

Se. 3. T his ſhall be a public att. 

Stat. 10 Geo, 2. cap. 32. ſea. 6. During the conting- 
ance of g Geo. 1. cap. 22. if any perſon ſhall wilſully 
and maliciouſly ſet on fire, or coun to be fet on fire, an 
mine, pit, or delph of coal, he ſhall be adjudged guilty of 
ay” with benefit of clergy. 

ade perpetual by 31 Geo. 2. cap. 42. ſe, 6, 

Stat, 11 Geo. 2. cap. 15. ſe. b., It any buyer ot ſeller 
of coals at Billmgſgate, or other place of ſale within the 
bills of mortality, being required, ſhall negle& to fign 
the contraQts, as by the aCt 3 Geo. 2. cop. 26. is direfted; 
every ſuch buyer and ſeller ſhall forfeit 507. one moiet 
to his Majeſty, and the other moiety to ſuch as ſhall ſve 
for the ſame in any of his Majeſty's courts of record at 
Weſtminfler, within ſix months aſter ſuch offence, 

Set. 7. Every maſter of a ſhip carrying coals as afore- 
ſaid, ſhall after every voyage produce to his owners (when 
required) a copy of ſuch contrafts ſigned by the crimp ; 
and in caſe of refuſal, ſuch maſter ſhall forfcit 501, as 
aforeſaid, 

Sect. 8. It ſhall be lawful for the commiſſioners ap- 
pointed in purſuance of 6 ll, cap. ro. or any three of 
*hem, to admeaſure and mark all waggons, barrows, and 
other carriages, uſed in loading ſhips with coals in the 
port of Newca/ile, and members thereunto belonging. 

Se. 9. This ſhall be a public a. 

Stat. 13 Geo. 2. cp. 21. ſef. 1. If any perſon wil 
fully and maliciouſly divert, or cauſe to be diverted, water 
from any river, brook, water-courſe, channel, or land- 
flood, or convey, or cauſe to be conveyed, water into any 
coal-work and mine, pit or-delph of coal, or into any 
ſubterraneous cavities or paſlages, or make any ſubter- 
raneous cavities, with deſign thereby to deſtroy or damage 
any coal-work, &c. belonging to any other perſon, or 
wilfully and maliciouſly deitroy or obſtruQt any ſough or 
ſewer. (which has been a ſough or ſewer in common for 
fifty years) made for draining any coal-work, &c. or at- 
tempt any ſuch miſchievous practice, or aſſiſt therein; 
every ſuch perſon ſhall for every offence forfeit to the 
party aggrieved treble damages, and coſts of ſuit, to be 
ſued for by aQtion of debt, &c. in any court of record at 
Weſtminſter. | | 

Sea?, 2. Nothing in this a ſhall reſtrain any perſon, 
being the owner of any ſough, drain, or ſewer, from de 
ſtroying, obſtruQing, or diverting any ſuch ſough, draily 
or ſewer, as he may now lawfully do. 

Stat. 14 Geo, 2. cap. 41. ſe. 3. For all coals which 
ſhall be uſed in fire-engines for draining water out 
the mines of tin and copper in Cornwall, and for which 
duties have been firſt paid, a drawback ſhall be allowed 
of all ſuch duties, upon proof by oath before the cuſtomer 
or colleQor of the ſaid duties, that ſuch coals have been 
ſo uſed ; which drawback ſhall be paid by the collector 
of the ſaid duties to the perſon ſo making proof. 

Stat. 17 Geo 2. cap. 35. ſed, 1. The Juſtices of peace 
of the ſeveral counties in E:gland, Wales, and of Berwich, 
. or three of them, whereof one to be of the quorum, ſhall 
be impowered to ſet the prices of coals called ſea-coal5y 
brought by ſea into any rivers, creeks, or ports, and fold 
by retail in any places in Englond, Wales, and Berwidh, 
and if any ingrofſer or retailer of ſuch coals refuſe to {el 
as aforeſaid, the Juſtices are to appoint perſons to enter 
into any place where ſuch coals are ſtored ; and 18 C 
of refuſal, take a conſtable to force entrance, and the 
ſaid coals to ſell at ſuch ratzs, rendering to ſuch ingroſſet 
or retailer the money, charges deduted; and if any action 
be commenced againſt the Juſtice, conitable, or an) al 


cr the 
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' c.- any thing done in pufſuance of this aft, the defen- 
m_ we” Yead the Serieral i ae, and if the verdict be found 
for bim, ſhall recover his damages and treble coſts, 

5-2. 2. No perſon having intereſt in any wharf uſed 
for the receiving and uttering coals, or t at trades in 
the fale of coals, ſhall aQt in the ſetting the price of coals. 
See the ſecond af? under this title. | 

Stat. 19 Geo. 2. cap. 35: fert. 1. There ſhall be erefted 
and continued within the city arid liberty of JYefminſter, 


one public office, which ſhall be called The land coal-\ 


office for the city and liberty of Weſtminſter, which 
Gol id by rw perſons appointed by his Ma-. 
jeſty, who ſhall be called The principal land enal-meters 
for the city and liberty of Weſtminſter ; and ſuch office ſhall 
be kept open every day (Sundays excepted) from the 25th 
of March to the 29th of September yearly, from (ix till 
twelve in the forenoon, and from one till eight in the 
afternoon ; and from the 29th of September to the 25th of 
March yearly, from ſeven till twelve in the forenoon, and 
from one till eight in the afternoon. 
$:#. 2. No perſon ſhall be capable of ating as one of 
the principal land coal-meters, until he ſhall before two 
Juſtices of the” peace for I//min/ler take an oath in the 
words following ; to wit, | 


1 A. B. do fear, that 7 will truly and faithfully, ac- 
cording to the beſt of my Judgment and ability, execute the 
office of one of the principal land coal-meters for the city 
and liberty of Weltminſter, and for that part of the duchy 
of Lancaiter adjoining thereto ; and for the ſeveral pariſhes 
of Saint Giles 1 the Fields, Saint Mary le Bon, and for 
 fuch part of the pariſh of Saint Andrew, Holbourn, as /tes 
in the county of Middleſex. So help me God. 


$:8. 3 It ſhall be lawful for the ſaid principal land 
coal-meters, or any one of them, to appoint a ſuflicient 
number of perſons to be labouring coal-meters within the 
faid city and liberty, and the aforeſaid part of the duchy 
of Lancafter, and in the faid pariſhes, and the aforeſaid part 
of the pariſh of Saint Andrew, FHolbourn ; one of whom 
ſhall attend every day (Sundays excepted) at ſuch of the 
| coal-wharfs, or other place of ſale, within the ſaid limits, 
at which he ſhall be ſtationed by the principal land coal- 
meters, from the 25th of March to the 29th of Septem- 
ber yearly, from five till twelve in the forenoon, and 
| from one till eight in the afternoon; and from the 2gth 
of September to the 25th of March yearly, from ſeven 
till twelve 'in the forenoon, and from one till ſix in the 
afternoon, to meaſure out the coals ſold at the wharfs or: 
warehouſes, where he is ſtationed. - 
$:, 4. No perſon ſhall be capable of aQting as a Ja- 
bouring coal-meter, until he ſhall, before two Juſtices of 


the peace for /Feſimin/ter, take an oath in the words fol- | 


lowing; to wit, 


I A. B. do fear, that I will duly and faithfully, to 
the bet of my ſhull and knowlege, execute the office of one of 
the labouring coal-meters for the city and liberty of Weſt- 
minſter, and for that part of the duchy of Lancaſter ad- 
Jong thereto, and for the ſeveral pariſhes of Saint Giles 
m the Fields, and for Saint Mary le Bon, and for ſuch 
part of the pariſh of Saint Andrew, Holbourn, as lies in 
ive county of Middleſex ; and will well and truly, accord- 
ing to the left of my ſkill and judgment, meaſure coals be- 


_ oo and ſeiler, without favour or ill will. So help 
me G9d, | 


And the Juſtices who adminiſter the ſaid oaths, ſhall 
certify the raking thereof to the general quarter ſeſſions 
for Midd'eſcx, there to remain on record. 

Se. 5. If any lighterman or other. perſon, after coals: 
delivered on board any lighter or craft of any ſhip, break 
bulk before the time of delivery at the wharf in the ab- 
ſence of the maſter (or of the conſumer or his agent, 
Where the maſter is not obliged to attend the delivery), be 
ſhall for every-offence forfeit 5/. ? Hee EE 

$:8. 6.. The ſtations ſor the ſaid labouring coal-meters 
a the faid wharfs ſhall be varied as the principal coal- 


$22. 7. All contrafts fot coals to be delivered withih - 
the city and liberty of /Ye/min/er,. or the aforeſaid patt 
of the faid duchy, or the ſaid pariſhes, or the aforeſaid 
part of the pariſh of Saint Andrew, Holbourn, dire&tl 
from any lighter,” &c. to the conſumer (hot being leſs 
than five chalders), ſhall be for pbol mealure, includ- 
ing the ingrain of one chalder in every ſcore, — 
to the cuſtom of the port of London, though the term 
pool meaſure be omitted if any written or verbal contract 
for that purpoſe. | : 

Se. 8. All coals delivered as-pool meaſure at any 
wharf within the ſaid city and liberty, or the ſaid part 


| of the ſaid duchy, ſhall be loaded ſeparately in the craft 


with the ingrain, and ſhall be ſo filled and delivered with- 
out being meaſured by the buſhel, unleſs the buyer deſire 
to have the ſame meaſured; 

Sed. 9, All coals fold as wharf meaſure within the 
ſaid city and liberty, or tHe aforeſaid part of the ſaid 
duchy, or the ſaid pariſhes, or the aforeſaid part bf the 
pariſh of Saint Andrew, H:lbourn, ſhall be-meaſured in the 
preſence of one of the labouring coal-meters, as is di- 
rected by 16 & 17 Car. 2. cap. 2. and' the labouring 
coal-meters ſhall fill up any buſhel that appears deficicnty 
out of the ſtock of the perſon vending the ſaid coals. 

Set. 10. Four pence by the chalder, for every chalder 
of coals fold and delivered at any wharf or place within 
the ſaid limits, ſhall be paid by the ſeller to the principal 
land coal-meters, or to the labouring coal- meters, for the 
purpoſes following, viz. one moiety for the uſe of the 
principal coal-meters, and the other moiety for the uſe of 
the laboucin coal-meters : and thereupon ſuch princi- 
pal land coal-meters ſhall deliver to every ſeller of ſuch 
coals, or the carman who carries the ſame, a ticket fign« 
ed by the principal land coal-meters, or one of them, 
and counterligned by the labouring coal-meter attendin 
the ſame ; in which ſhall be contained as well the Chrif- 
tian and ſurname of the ſellers, as of the conſumers, the 
quantity and quality, the pres per chalder, and the day 
of the week, month, and year of the ſales, delivery, 
and admeaſurement, the amount of the metage charge, 
and the names of the carmen ; which ticket, the metage 
being paid, ſhall be delivered by the labonring coal-meter 
counterligning the fame to the carman, and by the 
carman to the conſumer or his ſervant ; and thereupon he 
ſhall pay to the ſeller the metage therein ſpecified : and 
if the labouring coal-meter counterſigaing ſuch ticket, 
(hall after payment of the metage refuſe to deliver ſuch 
ticket to the carman, he ſhall for every ſuch offence 
forfeit 51. and if ſuch carman either alter or negle& to 
deliver the ſame ticket to the conſumer, or to the ſervant 
who attends to receive the coals, he ſhall forfeit for every 
ſuch offence 51. Tat” 

Sef?. 11. It any cart in which more than eight buſhels 
(hall be ſent from any place within the ſaid limits, with- 
out firſt having obtained ſuch ticket, the vender of the 
ſaid coals, and the driver of ſuch cart, being convited 
by the oaths (or if by Quakers, by affirmation) of two 
witneſſes before one Juſtice of peace for We/imin/ler or 
Middleſex, ſhall for every offence forfeit as follows, viz. 
the vender 50/4. and the driver 5/. | 

See. 12. If any meter appointed by virtue of this act 
deliver any falſe ticket, or wilfully make any falſe meaſure, 
and be convitted by the oaths (or if by Quakers, afhrma- 
tions) of any two witneſſes before any Juſtice of peace 
for the faid liberty or county, he ſhall be incapable of 
ating as a coal-meter, and forfeit 5/7. #4 

$23, 13. No coals belonging to any dealer above cight 
buſhels under any one contract, ſhall be ſent from any 
wharf or ftorebouſe within the ſaid limits, except in the 
preſcuce of one labuuring coal-meter. 

Se. 14. This a& ſhall not extend to the owners of 
any: works for raiſing water by fire, nor who at any time 
have twenty chalders of coals, or upwards, in any lighter 
or other crafis, and who ſhall not vend: ſuch coals, but 
they may have twenty chalders of coals, or more, deli- 
 vered under the infſpeCtion of their own agent in the ab- 
ſence of a meter, and in that caſe ſuch perſons are hereby 
exempted from payment of metage charge ; and if they 


meters, at any of them, | bit. | 
| 2 


| require the attendance of any meter appointed in pur- 
| as | ſuance 
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ſuance of this at, then they ſhall pay the metage of” 4.4. 
by the chalder. 
-  $e8. 15. If any ſuch labouring coal-meter wilfully ſuffer 
any coals fold as wharf meaſure (exceeding the quantity 
of eight buſhels) to be ſent from any wharf or ware- 
houſes within the ſaid limits, without being meaſured as 
is herein direed, and give not information thereof to 
the principal land coal-meters, or their deputies, at the 
ſaid office within two days after, and be convicted there- 
of by the oaths of two witneſſes ; ſuch labouring coal- 
meter ſhall from thenceforth be incapable of acting as 
a labouring coal-meter within the faid limits, and forfeit 
5. | 
' Set. 16, If any dealer in coals direQly or indirectly 
give to any labouring coal-meter, appointed in purſuance 
of this aCt, any fee (other than the ſum of 44. by the 
chalder), or if any labouring coal-meter direaly or 1n- 
direQly receive from any dealer any ſuch fee (other than 
the ſum of 4d. by the chalder), every ſuch dealer ſhall 
for every ſuch offence forfeit 5o/. and the labouring 
coal-meter who received ſuch fee, ſhall be from thence- 
forth incapable of aCting as a coal-meter within the ſaid 
limits, and forfeit 5 /. 
: $28. 17, If the driver of any cart Joaded with coals, 
or any perſon belonging thereto, or employed therewith, 
deliver any coals under his care, otherwiſe than for the 
uſe of the owner, and be conyiCted, he ſhall for every 
ſuch ofence forfeit 5/, 
- S$e&. 18. If any perſon be diſſaticfied with the mea- 
. ſure of any coals under this aCt, the fame coals ſhall 
(either upon acquainting the feller or the carman, at any 
time during the delivery thereof, and before the carman 
be diſcharged) be re-meaſured, either in the preſence of a 
ſea coal-meter, from the ſea coal-meters office in London, 
or one of the meters, or their agents, appointed in pur- 
ſuance of this aQt; for which thall be paid 4. and no 
more, for every chalder ; and in caſe the coals thus re- 
meaſured amount not to the meaſure for which they were 
originally ſold, the ſellers are hereby liable to the penal- 
ties inflicted by law for offences of this ſort, 

Ser. 19. After notice given in writing to the ſeller 
of ſuch coals, or to the carman, and whilft ſuch coals 
remain in either of their poſſeſſion, of ſuch diſſatisfaCtion, 
ſuch ſeller or carman ſhall not leave the cart in which 
ſuch coals are laden, but ſhall remain. with the ſame, 
and take care both of - the coals and cart, till a meter ap- 
pointed in purſuance of this act can be procured to re- 
meaſure ſuch coals; and they are, on notice delivercd, or 
Jeft at the oflice in writing, in any of the office hours, to 
attend for that purpoſe. h 

$2. 20, No perſon who ſhall be a feller of coals, or 
dealer in, or employed in the carrying of coals, or a 
wharfinger, or intereſted in any wharf, ſhall be capable of 
acting cither as a principal or labouring coal-meter. 
$284. 21. The penalties impoſed by this aEt ſhall be re- 
covered and applied for the purpoſes following, viz. ſuch 
of the penalties as exceed 5/. by aCtion of debt, &c. in 
any court of record at HJ/:/tmin/ler ; one moiety of which 
penalties (that is, where each of them exceed 5/7.) ſhall 
be to the uſe of his Majeſty, and the other moiety (with 
coſts) to the uſe of ſuch perſon who ſhall inform or ſue : 
and all other penalties ſhall be recovered by way of com- 
plaint unto any Juſtice of peace for //e/tminfter or Middle- 
ſex, who ſhall call the parties before him, and examine 
ſuch complaint upon oath (or upon affirmation, in the caſe 
of Quakers) and upon proof grant a warrant for levying 
ſuch penalties, one moiety to the uſe of the informer, and 
the other moiety to the uſe of the poor of the pariſh in 
which ſuch offences are committed ; and in'caſe ſuch pe- 
nalties be not after conviction fortkwith paid, they ſhal] 
be levied by diſtreſs and ſale of goods. of the offenders, by 
warrant of ſuch Juſtice; and for want of ſufficient di- 
ftreſs, ſuch offenders ſhall be committed to the houſe of 
correCtion, for any time not exceeding thirty days, and 
not leſs than fourteen days, there to be kept to hard 
labour: . 

$28. 22, If any perſon ſo conviCted think himſelf ag- 
grieved, he may appeal to the general quarter ſefſions for 
Middleſex, next aſter ſuch conviction (but not after- 


| wards), and that ſeſſions ſtall, at the 'next 


grant any warrant, cocket, or other diſpatch for the clear- 
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. . oY {c | ? 
bringing ſuch appeal, finally determine the Ts hes, 
the appellant ſhall not make good his appeal; or Dock n 
the ſame with effect, the ſeſſions ſhall award coſts -y 6 
then, with the penalty adjudged on ſuch conviftion 5& 
to the informer, and for want thereof, commit the ne w 
appealing to the common gaol of Middlefex, there by hay 
main until he pay ſuch coſts and penalty; but in caſe the 
appellant make good his appeal, and be acquitted of vi 
conviction, the ſame court ſhall award to ſuch appel] : 
reaſonable coſts, to be paid by the perſon on £47 mY 
formation ſuch conviCtion was founded ; and for as yr 
ſuch payment, ſhall commit ſuch informer to the cola 
gaol of Middleſex, there to remain until he pay the I 
fo awarded ; but no conviction by virtue of this at Il 
oY COIN form only. | ; 
eft. 23. No writ of certiorari ſhall ifſue 
the record of any conviCtion, or proceeding Noon 
purſuance of this aCt, into any court of record at IWift 
minſler. ” 4 
Sect. 24, If any aftion be brought for any thin; | 
in purſuance of this a&, the Rae ſhall ite.) any 
within fix months after 'the faCt, and be laid in 7/44; 
ſex, and the defendant may plead the general iflue _ 
if the plaintiff be nonſuited, &c. the defendant hall h 
full coſts, I 
Set. 25. This att ſhall be deemed a public aCt, 
Sef7. 26. This aCt ſhall continue for three years from 
the 24th of September, 1746, and from thence to the cud 
of bow then next ſcfhion of parliament, 
ontinued to the 24th of June, 1759, by 31 Geo. 2, can, 
35. fſeCt. 4. and for ſeven years PLA, jt : the end of th 
next ſeſſim, by J2 Geo. 2. cap. 27, ſeRt. 2. 
Stat. 22 Geo, 2, cap. J7. ſe. 1. No officer of the 
cuſtoms in Great Britain ſhall clear outwards, any ſhip 
wherein coals, culm, or cinders ſhall have been exported 
from "Great Britain to any place beyond the ſeas, nor 


ing outwards, either for a coaſting or ſorcign voyage, an 
ſuch ſhip, or ſor the loading on board hewog tg ls 
nor permit any fuch ſhip to go out of any port in Great 
Britain, until all the duties payable for ſuch coals, 6c. 
exported beyond the ſeas in ſuch ſhip the laſt preceding 
voyage, be paid ; or until an authentic cert'ficate under 
the hands and ſeals of the colleQtor, cuſtomer, and comp- 
troller, or other chief officer of the cuſtoms of the port 
where the coals, &c. ſo exported were firſt ſhipped, fig- 
nifying that the ſaid duties are paid, be produced ; and 
every officer acting contrary to the meaning of this act, 
ſhall for every ſuch offence forfeit 1007. to his Majeſty, 
to be recovered by bill, &c, in any court of record at 
Weſtminſter, or in the Exchequer at Edinburgh reipece 
tively, wherein no effoin, &c. ſhall be allowed, 

Se. 2, If anyaQtion be commenced for any thing done 
in pucſuance of this aQt, the defendant may plead the ge- 
neral iſſue, and if the plaintiff be nonſuited, &c. the de- 
fendant ſhall recover treble coſts. FOBRY 

See7, 3- If any maſter or other perſon taking charge of 
any veſſels whereon coals, culm, and cinders are laden in 
any port in Great Britain, in order to be carried coaſtwiſe 
to ſome other port within the realm, or having given 
bond accordingly, proceed with his ſaid loading of coals, 
&c. to parts beyond the ſeas, and there unlade and diſpole 
of the ſame, not being compelled by ſtreſs of weather or 
other lawſul neceſlity, he ſhall for every ſuch offence for- 
feit for every chalder of coals, &c. ſo exported contrary 
to this aCt, 55s. over and above all duties payable for the 
ſame ; to be recovered by aCtion of debt, &c, in any court 
of record at JYeflminſter, or in the Exchequer at Edinburgh 
reſpeAivelz, wherein no efloin, &c, ſhall be allowed; 
one moiety 1» the uſe of his Majeſty, and the other moiety 
to the uſe of ſvch perſon as ſhall inform or ſue, 

Stat. 23 Geo. 2.- cap. 26, ſe. 4. If either of the prin- 
cipal land coal-meters appointed by virtue of 19 Ge. 2» 
cap. 35. negteC&t to ſtation labouring coal- meters at the 
wharfs, and at the times by the ſaid aft direQted, he ſail 
for every ſuch offence forfeit 10/. and if any labouring 
coal-meter ſo ſtationed ſhall not attend and perform his 


duty, he ſhall for every ſuch offence forfeit 40 5. which 
| penalties 
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ilties ſhall be recovered and applied as any other pe-, 
palty is direQted by the ſaid aCt. | '- = 0g 
| Stat.” 20 Gro. 2. cap. 19. ett. 28. There ſhall be paid 
to his Majeſty for every chalder of coals, Newcaftle mea- 
ſure, ſhipped for exportation beyond the ſeas, except | to * 
Ireland, the Iſle of Man, or his - ay plantations, an 
additional duty of 45. and after the 
or | 
ev to be colleted and paid in the ſame manner and 
under ſuch penalties, as the fotmer duties 'on the expor- 
GH©T—R_S. In 
$:2. 29. The monies ariſing from the additional duty, 
and paid into the receipt'of the Exchequer, ſhall be en- 
tered apart from all other monies ; and ſhall be part of 
the fund eſtabliſhed by this at. i y 
Stat. 21 Geo. 2. cap. i5. ſe. t: Tt ſhall be lawful for 
any perſon during: fifteen years, and from thence to the 
end of the then next ſeflion of parliament, to export aay 
quantity of culm to Liſbon in Portugal, vpon payment of 
a ducy of 1 5. for every chalder, Newecafiie meaſure, and 
| aker that rate for any greater or lefler quantity; ſo as 
the exporter before the- loading” of ſath culm' become 
bound with other ſufficient ſecurity in treble the value, 
to the commiſſioners or chief officer 'of the cuſtoms be-' 
longing to the port where ſuch culm is ſhipped (who 
have hereby power to- take ſuch ſecurity in his Majeſty's 
name to his uſe, and for which ſecurity no fee ſhall be 
given) that ſuch culm ſhall be landed at — ih Por- 
tugal, and not elſewhere ; and that a certificate 
hand and ſeal of the Britzh conſul-general, or deputy- 
conſul reſiding at £Zi/bon, ſhall within twelve kalendar 
months from the date of the faid bonds (danger of the 
ſeas excepted) be returned to the officers who took the ſaid 
bonds, that ſuch culm hath been landed at Liſbon ; and in 
caſe the ſhip on which any 'culm is put on board, for 
which ſuch ſecurity ought'to be given, go out of the port 
before ſuch ſecurity. is given, the ſhip and the culm therein 
or the value, ſhall be forfeited, and may be recovered, one 
moiety: to the uſe.of the-King, and the other *mojety to 
the perſon who will ſeize, inform, or ſue. / 
$:4. 2. The faid duty on culm exported to Li/b:n ſhall 
be raiſed in the ſame manner and under ſuch penalcies, 
a5 the duties payable upon the exportation of coals. -_ 
$eft. 3. 1f any aftion be commenced for any thing 
done in purſuance of 'this act, * the defendant may 'plead' 
the general ifſue, and if the plaintiff be nonſuit, We. the 
defendant ſhall recoyer treble cofts. © © 
Stat. 32 Geo. 2. cap. 27. ſeft. x. If the driver of any 
cart loaded with coals,” or any perſon belonging thereto 
or employed therewith, deliver or ſuffer to be delivered 
from ſuch cart any coals under. his care, otherwiſe than 
for the- uſe of the owner, and be convicted as in the 
19 Gee..2, cop,-35- is mentioned, he ſhall for every fuch” 
offence he publicly whipt, or committed to the houſe of 
carreion for three'months. -' MPCLSFICR, 2g TOOLES 
Seft. 2. In cafe any perſon be diffatisfied with the mea- 
fure of any coals, and ſuch coals be re-meaſured in pur- 
luance of the--x9 Geo. 2. cap. 35. and upon ſuch re- 
meaſuring fall ſhort of the quantity for which the fame 
vere originally fold and meaſured ; then: the principal 
coal-meter ſhall for every buſhel which horas ort for- 
feit 4 5. to be: recovered and applicd as the penalties in- 
lifted by the 19 Geo./2. cap. 35.0 oo 
$88. 3, If any labouring coal-meter deliver a ticket 
for any quantity of goals, without having ſeen the mea- 
luring of the whole (quantity expreſſed in ſuch ticket, the 
principal coa-meters ſhall forfeit 54. to be recovered and 
applied as the penalties inflited by the 19 Geo. 2. cap. 35. 
And every labouring-coal-meter- ſo offending, upon com- 
Plaint .to a Juſtice: of peace for W:/minfler or Middleſex, 
and upon proof to his fatisfaCtion, 'ſhall be committed to 
the houſe of correCtion, and: be kept' to hard labour for 
ay time not exceeding thirty days, and ſhall be for ever 
— of ating as a labouring coal-meter under this 


—— 


$2. 4. After the 24th of December, 1759, all ſacks 
made uſe of for the carriage of coals within the limits 
mentioned in 3 Geo. 2..ap. 26. par. 67. ſhall be four feet 


ame rate for, any | 
leſs quantity, over and above the duties now | 


[the proviſions made by the 19 Geo. 


under the | 


a public a. 


| 


quantity of culm_ſo'to be th | 
whom the ſufferance ſhall be direfted is to attend the 


| «,. We 
& OA 
| aſter they are made; nor ſhall 
ſealed or marked at Guildha lin Londen, or Exchequer- 
office at Ye/minfler : and if any perſon deajing: in coals 
within the limits aforeſaid uſe, ſacks of any leſs dimenſions 
than beſore direQted, every ſuch. perſon ſhall -for every 
offence forfeit 40 5s. to be recovered and applicd as the 
penalties ihflited by 19. Geo. 2..cop.. 35. 
_ Sea. 5. If any perſon, as a labouring coal-meter, ſoffer 
any coal-ſacks to be made. uſe of for the carriage of coals, 
leſs than four feet in length and two feet: in breath, 
within fide the ſack, or negleQ to. perform his duty at the 
wharfs, * as in the ig Geo. 2: cap, 355 is direted, he 
(hall for = ſuch offence forfeit 40 5. to be. recovered 
and applied as the penalties inflifted by the ſaid. at. 
| Set. b. Such Juſtice upon every ſuch complaint is to 
ſutninons the parties beſore him, and to examine ſuch 
complaint opo oath, (ay affirmation if the witneſs be a 
(Quaker) and upon proof of ſuch offence to his ſatisfaQtiong 
to gtant a warrant tor the commitment of ſuch offender 
- - 1< houſe bf correion, there to be dealt with as. afore- 
ata, 4 F | PIE TPIL OED OTE - 
"$2, 7. After the commencement of this a&, none of 
7e0. 2. cap. 35..0r by this 
act, relating to the payment of any fums of mouey for the: 


any. of | 


admeafuremetit or inſpe&tion of the admeaſurement. of 


coals, or to the puniſhment of any dealer in coals or 
carter, on account of ſending coals frotn any place within: 
the litnits afofeſaid, ſhall be in force; except where the 
buyer ſhall haye ſignified, by notice in writing, to: one 
of the printipal coal-meters or one of the labouring, coal. 
meters, his deſire to have the. attendance of a coal: meter 
to inſpeCt the admeaſurement of his coals, and where a 
.coal-meter ſhall purſuant to ſuch'notice attend and inſpect 
the admeaſurement of the whole quantity of ſuch coals. 
See, 8. The 19 Gee, 2. cap. 35. continued by 23 Geo. 
2. cap. 25. and 24 Geo. 2, cup. 57. and 31 Geo. 2. cap. 35. 
and all the provifions in the ſaid atts which are now in 
force (other than ſo far as any of them are varied by 
this aCt) ſhall be put in execution during the continuance 
of this at; and this aCt ſhall take effe& from the 24th 


of Zune, 1759, for ſeven. years next enſuing, and to the 
end'of the then next ſe 


' Stat. 33 Geo. 2. cap. t5. ef. 1. If mT 


occaſion to carry any, culm.. to be uſed for t 


from any place within the port of Milferd or the limits 


ie means he 


ſhon of parliament ; and ſhall be | 


perſon have 
a | e burning of. 
lime in any veſſels" not exceeding thirty tons. burden, 
1 

thereof, to any other place within the counties of Pems 
broke, Caermarthen, Cardigan, or Merioneth ; the maſter of _ 


ſuch veſſel may apply to the colleQtor of the ſaid port or. 


ſaid colletor or his deputy are to grant every ſuch waſler 
a ſufferance' accordingly, in which ſhall be inſerted the- 


ſhipping a!l the culm expreſſed in the ſufferance, and to 
certify on the "back of the ſufferance the quantity : and 
the maſter or owner ſhall pay to the colleQor 1 s. for 


under the ſeal of his office to ſuch maſter, ſetting forth . 


ſuch veſſel to any place within the counties aforeſaid ; for. 
which certificate it ſhall be lawful for ſuch colleor or 


take any other fee. | 
Sed; 2. The maſter of every ſu 
whereof any eulm ſhall Tay! Me 
limits aforeſaid, ſhall, upon his return to Milford, make 


the place'where and the time when he landed his former 


as aforeſaid :' and in caſe ſuch maſter ſhall fraudulently 
change'either his own name or the name of the veſſe], to 
of the' place to which he carried his 


inches in length, and twenty-fix inches in breadth 
ol 1. N* 44 | 


prevent a diſcove | 
former cargo of culm, _ "Des be convicted either upon 


, 


bis deputy, for a ſufferance to ſhip ſuch culm ; and the. 


ipped; ahd the officer to 


every chalder of ſuch culm : and the colleQtor or his de- 
| puty ſhall, upon receipt of ſuch duty, grant a certificate 


the quantity of culm ſhipped, and that the duties have __ 
been paid; and ſuch certificate ſhall be a clearance ſor _ 


his deputy, to receive 1 s. and no more ; and it ſhall not _ 
be lawful for the faid collector or any other officer to 


ch veſſel, on board. 
ſhipped within the 


oath before the colle&or of the ſaid port or his deputy, of | 


;V 


—__ of -culm ; and fuch maſter ſhall not be permitted 
{to {hip any” other cargo of culm until he have made; oath 


confeſſion 


. V4.5, 2. 
confelion, - or upon; the oath of one witneſs, before any 7 
Jaſtice of peace of the county where the offence ſhall be 
committed, he ſhall for every ſuch offence forfeit 54. and' 
it ſhall be lawful for the ſaid colleQtor or any perſon he! 
| ſhall appoint, tb ſeize ſuch veffel and. detain the fame, | 
until the ſaid 5//.'be_paid, and the charges of ſeizing and 
detaining;z which penalty of 51. ſhall be applied as other | 
penalties by the laws relating to the cuſtoms. 


$ec?, 3. Whenever any culm ſhipped at any: place ' 
within the limits aforeſaid, for which the duty hath been 
paid, ſhall be loſt, proof* being made upon. oath before. 
| the colleQor of ſuch ' port” or. his deputy, ſuch collector 
or his deputy ſhall permit the owner to ſhip the like 
quantity of culm duty-free, and without any charge 
other than the fee of one ſhilling. _ £ 

Puniſhment of delivering coals fraudulently in W/t- 
min/ler, by 32 Geo. 2. c. 27. continued by 6*Geo, 3+ c. 35. 
Additional duty on exported coals, 5 Gee, -3. c. 35 feet. 1. 
Regulations for the loading ſhips with-coals in the ports 
of Newceftle and Sunderlarid, b Geo: 3. c. 22» The ad- 
ditional duty on exported coals, impoſed by. 5-Geo. 3. 
c.-35. declared .not to extend to coals exported from 
Newcaſtle and Swanſea to del, Guernſey, and Alderney, 
6 Geo. | c. 40, ſet. g. Regulations to prevent frauds 
in the admeaſurement of coals in the city of London, the 
liberty thereof, and between Tower-dock and Limehouſe, in, 
Aiddleſex, 7 Gro. 3: c. 23. A-duty on coals brought to 
Gainſborough in the county of Lincoln, towards paving. 
that town, 9 Geo. 3. c. 21. ſet, 40. For the relief of 
coal-heavers, and to regulate the price of their labour, 
10 Gev. 3. c. 5%. * | 

Cobler. See Shoemaker, | 

Tora, (Coguiz,) A cogge or boat, Vide Coggle. 

Cocceum, Rib2he/ler in Lancaſhire. ' 

Cocherings, An exaCtion or tribut2 in: /re/and'; now 
reduced.to chief rents. See Bonaght. 

Cochineal. Statutes for the free importation of it, 
G6 Ann. c. 33. 17 Geo. I. © 25.* 7 Geo, 24 C. 16, 27 
Geo.'2. «18. ſet. 2 _ . 

Cocket, or Coket, (Cockettum,) Is a ſeal belonging 
to the King's cuſtom-houſe. Reg. of Writs, fol. 1q2. a. 
Alſo a ſcroll of parchment ſcaled and delivered by the 
officers of the cultomhouſe to merchants,- as a warrant 
that their merchaudizes, are cuſtomed.: Ann. 11 H. 6, 
cap. 16, Which parchment: is otherwiſe called LZitere 
de cocketto,. or Liter& te/limoniales de cocketto, Reg. f, 
179. a. So is the word uſed, an. 5 & 6 Ed. 6. c. 14, 
and 14 Ed:3. /tat. 1, cap. 21, None ſhall make wools to 
be cocketed, but in the name of him to whom the wools 
belong. Stat. 13 Rich. c. 9. Inquiſitia & placitum contra 
gueſdam qui lanas non cockettatas cuſiumatas extra» regnum 
duxerunt. Inter Recorda de Reg.:Scacc. Mich. 25 Ed. 3. 
Et ballivi ſui capiant' ad caput- pontis de Berewyck omnes 
hamines vententes cum lants, coreis vel pellibus vendendis fine 
ligne quod vacatur coket. Pla. Pars. 21 Ed.-1. 

Chet is uſed for a ſort of meaſure, as we may ſee in 
| Flea, lib. 2. cap. 9. Panis vero integer quadrantalis fru- 
menti ponderabit unum coket & dimidium. It is alfo uſed 
for a diſtinCtion of bread in the ſtatute of bread and ale 
made 51 Hen. 3: The words are, When . a quarter of 
wheat is ſold for 124. the waſtel- bread of a farthing ſhall 
weigh ſix pound and 16s. but bread-cocket of a farthing, 
of the ſame corn and bultel, ſhall weigh more than; waſtel- 
by 2 5. and cocket-bread made of corn of lower: price, 
ſhall weigh more than waſtekby 5s. Bread made. into a 
fimnel, ſhall weigh 25. leſs than- waſtel.. Bread:made 
of the whole wheat, ſhall weigh a cocket and a half; ſo 
that a cocket ſhall weigh more than a waſltel by 5 s: 


Bread of treet ſhall weigh two waſtels, and bread of com- |: 


mon Wheat ſhall weigh two great cockets. When-a- 


quarter of wheat is ſold for 18 dg. then waſtel-bread of a 


when for 25. 37. 8s. &c.” By which we may perceive 
that wwaſlel bread was the fineſt, cocket-bread next, then 


bread of treet, and laſtly, bread of common whear;z as we | 


now call the fineſt bread wheaten or French:bread, the ſe- 
cond ſort white bread, the third. .brown, or. .houſhold 
bread, &c. In Ox/#r4 anciently they had a coarſe bread 


4 | Le oC l 
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__ «ew» B 
called i8te/2yn, hoc ei-panim furfura;eum vel atrium.” Hiſt 
Oxon. fol. 158. b © | We 
-. Cocket-bzead, . Cocket. Duando guarterium.. fru: 
menti venditur | pro xii. denariis,.. tune panes , wodPantes' ds 
ou/iels pens unt Vi. libras, & xvi. fol, Pani, autemr: de 
coket, de eodem blada &. eodem bultells ponderabit plus waſtelly 
11. fol, & de: blado minoris pretii ponderabid. plus waflells | 
v. fol. Pants de ſymenel ponderabit minus waſteilo ii. fol. panis 
integer de frumento de quadrante ponderabit coket ts ini. 
dium. Panis de treyt ponderabit ii. cokettes. Con uetud, 
Domus de Farendon, MS. fol. 42. Caocket-bread gr 
cocket was only hard ſea-biſket ; ſo.called* betauſe cockerteg 
or marked with a peculiar ſtamp-.or cocket ;-o8: alſo: be. 
cauſe made for the uſe of coct-ſwains or: ſeamen, This is | 
but my- conjeCture.; for no- author. has yet hit upon the 
{ſenſe of the word,. or derivation of it.- Cowell, I: 1727, 
Cockettum, cockett, cocketum. The cuſtom oulr 
office, where goods to be tranſported were firſt entereg 
and paid their cuſtom, and had a cocket -or. certificate of 
diſcharge. Rolandus Trentacoſt. ad cyftodiam cocketti, 
ad Novum Caſtrum ſuper Tynam per ſoctetatem Lucanicam, 
deputatur, s Kg lane et pelles per preceptum Regis 
furrunt arreſlate,. & transfretatio earum inhibita, Mem. 
in Scaccar. 23:Ed,.1. by Sir Jobu Adaynard; | 
Cochettata ſana, Wool duly. entered and: cocketted, or 
authoriſed to be tranſported. —— Mandatum guid lang nm: 
cockettatz, vel non cuſtumats ſub forisfattura capiantur, 
'Trin. 16 Ed.-3. m. 37- 45% 
_ Corkſets,.7.e.. The meaneſt ſort of'men,. corruptly- 
for cotſe{ts, . that is, cottagers. Villani vera-vel cocſeti, vu) 
perdingt, vel qui ſunt*viles vel inopes perſone, non ſunt inter 
legum judices numerandi, Leges H. 1+ c. 29. 
Cocoa-nuts.- See Coffee, &c. 
_ Cocodones, Was a ſort of French money, very bad: 
Prohibita efl moneta alienigenarum ſurreptitia & illegitima,, 
guam polardes, cocodones, & roſarios: appellabant,. qui pau- 
latim & latenter loco irrepſerunt flerlingorums Walfing- 
ham in Ed. 1. x300,, See Pollacds, _ 
Cocſetus. A. cock-{waing, coxonz: boat-man, or ſea- 
man, Vide Coggle. SEISTS | | 
Cocula, Coculum, A cogue,: or little drinking: cop, in 
form of a ſmall boat, uſed eſpecially at ſea, and till re- 
tained in a cogue of brandy. 914 . 
' Codicil, (Codiciliizs) A ſchedale | or ſupplement to» 
will, or ſome other writing : {pme writers, - comparing a- 
teſtament. and a codicil together, call a teſtament a great 


r 


- 


will, and a codicila little on? 3 ar d:gompare-a teſtament to- 
a ſhip, and the codicil to @ boat tied toit, » © 
Caodicil is uſed as an addition: annexed. t9.-a teſtt- 


ment, when. any thing is omitted, which the teſtatos 
would add, explain, 'alter, or retract:;. and is the fame 
with, a teſtament, but that it, is without an executor. | 
See. Swinb,. pag, 1. ſet? I. and Fouchſlone of Wills, pegs- 
2ly 22... | | 
Coffee, mentioned: in ſtat... 15 Car. 2: cap. 114 A 
kind of: drink, originally uſed among the Turks and Per- 
25,. and-from them brought to us : it is thick, blackiſty 
and bitter,; made from berries of- that nature and name, | 
and now generally, in uſe as: a wholeſome liquor, See 
Erciſe,. (Coffee. ). | ut. j: 
Cofez,. Cortoges. . See: Domeſday- Book. fy | 
| Cofferer of, the King's! houlhold, Ts-a:prineipal officer 
of his Majeſty's court, next under the comptroller, that, 
in the couming-houſe, and: elſewhere at other times, hath 
a- ſpecial charge and overſight of other: officers of the 
houſe, ſor their good demeanour, and -carriage in their 
olices, to all which! be: pays thei wages. He is made 
mention of -39 Eliz, cap.-7. TT IOHRANT 36s. ol bs ts 
Cofra,. A -coffer, cheſt or trunk;——=Cuftor callegit & 
domus eleemeſynarie \ds Pomtefta&to, mini/iri guſdem nr 


ſunt dotati- quacunque: dote temporali ſeu ſpiritualt, vivente 
farthing, whice and well baked, ſhall' weigh: 4-/.- 10 5. | fundatore eju/dem. Sed fue 
c 


runt- flipendiayit capientes certam 
is dia: fundatoris, Muniments 
. Trin..de Pontefrafto, MS. f. 50. oe? 
Coggle.. Upon ſome of the ſea-coaſts in Yirkfare, 7 
\{mall fiſhing boat is called a. coggle, 1.8. a little: cogg? 
and in ſome places by corruptionia-cobble,” from the old 
Teuton, 4egge,. a ſhip, whence: the Lat. cogges cogg9, > . 


ſummam- pecunize. de co 


Hoſpit: 


g 


c@O nr 
| Do 

irecentis coggonibus acvedtus. Mat. Weſt. ſub ann, Pr &« 
rati; cogonibus, galleis & aliis navibus. onerarus+— 
66 nates, & 24. coggar bene preparatas, Mat, Paris ſub 
in. 1218. Hence, our old Sax, cockede, a; ſeamian-; 
. called in the. laws_of King Henz I, 5 29, cacſeti ; and 
/ap. $1: cothſeti. The old gloſſary to, theſe laws, made 
1 the reign of Z&dword III. interprets cocſade, by Coce+ 
Fit, which Du Freſne ſeems to, miſundesſtand for copmaty 
a cook : whereas cocarius is: indeed n cocker, or boat- 
man, from coca, coguiay a boat : as with, little variation, 
a corceſuant, a cock-{wain,. now a oge/ony Or coxan, 1s 
in officer in a ſhip. Hence the old Lat. copcio,, coccio, a 
wandering and begging ſeaman ; which Sir Henry Spel- 


han (who rarely trifles) believes to, haye. been. ſo. called | 


the Greek xwxuw, Jugesy. ploroe. But the true name 
ot inal was cogci9nes, cog-men, or boat-men, who 
after ſhipwreck, or loſſes by ſea, travelled about to de- 
reſtrained by many civil and good laws.———[/t i/ti man- 
gones & cogciones, qui Toe onint_ lege. vagabundt! wvadunt 
per iſlam terram, non ſinantur vagariy & deceptiones hami- 
aitur azere. Vide Spelm. in vote, & Du Freſne, 
Coggleſhall in Z/ex. pts; 
_ Cagnatione. See, Coſinage. - ; 


fraud the people, by begging and ſtealing, till they were] 


* "Cogniſoz, or Conufoz, Is he that paſſeth or- acknow- | 


ledgeth a fine of lands or tenements to_ another.  Ceg- 
ihe or connſee, is he to whom the fine is. acknowletged. 
."Symb. par. 2. tit. Fines, /eft..2. 32 H, $5.5. 

'Cogmiſance, (Fr. Connuſance, Lat, Cognitie) Is. uſed 
diverſly ; ſometimes ſignifying. a badge on a waterman 
of ſerving-man's. ſleeve, which is commonly: the giver's, 
whereby he is diſcerned to belong to this or- that maſter. 
Sometimes an acknowledgment of- fine, or .confeſſion of 
a thing done, as Cognoſcens latro.  BraCt..lib. 3, tract.” 2 
cap, 3- 20. 32+ Cognoſcere_. ad villanums 1 1d,*lib." 4 
traft. 3. cap. 16. As allo to make. cognizance- of taking" 
a diſtreſs : [a9 an audience, or hearing.of, a mat- 
ter judicially, as to take cogniſance. Hometimes a power 
of juriſdiction, as cogni/ance of pleas is an ability to\call'a! 


do but the King, except he can ſhew charters for it : for 
ſuch cogniſance lies not. in preſcription. Manwood, cop, 3. 
num, 2, See the Termi. of the Law, aud Netw Book * 

: ka FIG 


Entries, verb. Conuſance. . . . 2} EL WA 
Cognitiones, \ Enfigns,, arms,...or rather. 4\.military! 
coat, painted with artns : Cum viderunt hofles Chriſti 1ars! 
mis, vexillis. & cognitionibus pituratis, Wc: Mat. Parif, 


1250, 43+ | £13542 # 245 k 05 OCH. 24.43 

46znitioribus mittendis, [s a writ to a Juſtice, | or' 
other that hath, power to take a, fige, who havingi taken 
acknowledgment thereof, deferreth ta{ certify. it; 1nto- the! 
core of Common Pleas, .commanding him to certify it. 
IT nn nn oe oe. Hines mat mns 

Cogs, (Coganes ) Seems. to be . a kind: of; veſtcl or. 

t, upon the rivers Qu/ſe and Humber, mentioned in 
Mith. WW m, .An, Dom. I0b6—— Henit ad bac in Ans 
glam (Rex Noricorum) | trecentis coggonibus :advedZus: 


About Scarborough they have ſtill a, ſort of ſmall veſſchs,q 


which they call coggles, the little cags.),. n1rnny nina i 
Cogware, Seems to, be: a; ſort. of coarſe: cloths maderin 
the North .of Englend,, mentiqned; in thei. ſtat, 1:3. Rc 244 
c. 10. where there: is ,mention allo. of cqgmen, that is; 
buyers of, makers: or dealers in ſuch cogware.: 


£Cahua, Is a, promiſcuous, multitude-of men: in a. market 


or fair, and. cohuagium. is A tribute paid . by! thoſe: who 
meet. there: , Putets...ab omni" thelanio,.. paſſagio, pontagio, 
cohuagio, parogto, SIY Dw Freſne, \ 4 4h.” G 7 910 

Colf, (Coifa,, Fr. Coiffe,) .Qur Serjeants:: at{Jaw are 
Otherwiſe | called Serjeants of © the coif 3 fromthe -1lawn: 
cf. they.. wear on, their heads, ,under- their icap,/ when 
gy are created, and always aſter, *'See\Srrjeant; and: 

at. Paris in cn. 1259. and Forteſque. de LL, Anglie, 


caþ..'50. ©... ES <8. ; 
The uſe of it was. to cover. t0nſuram cle icalemy; othet-" 
viſe called \corona-. \clerizalis, becauſe the. crown | of the 
4 was clofe ſhaved,.. and, - a -barder,. of, hair left -round 
like a crown..' See 


Ter part,. which made- it look 


| Colbzoke, - See- Ponteg, 


| properly the 'beft 


\ . # » - Oo f X * : 8. -.. * 
| f,. p Rl S357 $t- Ya © x- SIAGT .L £7 AÞR, e eo! £25 


ore bs ts as ot 20 gs HD I CT, 
{no 1,666" venit ad hoc in Angliam (Rex Norid um) 


\Crnens;\ vel \cuna;"-Srems' to ebme from the old 
French etizne; anguly;;vs cortiery/ which probably*Fyeri« 
fethy;the opinion. of ſuch .av+hokdthe ancicrite(ft tt of 


ſtantive cuva,>comes' their' verb 'tuinare,''t6 in. 'Cromp 
- Coinagez((Canogium) Js theſtamping! and miaking'of 
money by the King's zutbority; Beſides this general fig- 
nification, relating .to money, it is by a law provid 

that all. the:tin in Cornwall,” after it'is caſt ind wrought, 
; ſhall be weighed - and: marked by the King's officer, with 
a lion 'ratfipanty-whicty is falled zornage 'Brittony f.'186. 
and anno 11:7, cap/4. Some authors write it" exnaye,. 
\5ee Money. \ Ge: 4 SOg IUY ICT ARY 403 V4 ot 0 
[ \Cointeſes, Are garments made" of flk"'or fine"linen : 
| "xg enim 9649 wp tare veſliti ſerico , wu wilgariter 
loguamur cointeſes, itt nuptiis ex parte regis apparec runt, 
| att. Pariſ. 252, ! by 'F iG. IH [ages 14 O14 53435 147 
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to be tranſported, in order' to receive the due cuſtorh, and' 
give the ticket of 'diſcharge;—<Ordinatio de toketta- 
tione {anarum fatta. ' Clatif, 33'Ed; 3.'m. 375. ip 


Colchefter. For ereQing hoſpitals and workhouſes' 
there, 15 Geo. 2. c. 18, _ 4:5 290 0 pEFPL 0 
i va wn To what duties liable. 2 Jill. ©& M. ſoff; 2. 

C. 4. ſe, Jr. 7p TY IRE. 52667 
| . Coltander-ſeed, or rather coriandey-ſeed, ſemen to ia 
andri, is the 1 ſeed: of an herb ſo called ;' medicinal and 

wholeſome for diyers' good: purpoſes ; which ſee in Gee, 
rard's Herbal, lib. '2. ca. 379. It is numbered arnong the- 
drugs thatare'to: be\garbled.'' An. 1 Fac.' c. 1g, 

| Colibertus, Collibertus, Con-hibertus.' Theſe coliberts in 
the Civil Law were only thoſe freemen, who at the fame 
time had been manumitted by their lord or- patron. © Bur 
the! condition of a colibert in Engliſb: tenure, was (as Sir 

Edward" Coke afferts) "the ſame with"a /otemin,: or one 
| Who! held in. free: ſocage 3” but yet*wad' obliged 'to' do. 
 coftomary. ſervices -for+ the lord, ' The word''occurs in 


rom [\thence. Lib. Domeſday, Somerſet. —— Epiſcopus 


7? 
- iy. coliberti,//#6i4i, molendini, &c,—They were cet- 


» 
: 


puditionales. © 


ſte. MT 1/#7 oy. ES Yagct NOT, 
. | Collateral, Collateralis, Is derived fromthe” Lat. bis 
le, that which hangeth by the fide : and inthe legal ſenſe 


\rknce- is: that which/is made'over arid 'befide the deed it- 
l£: For-exampley?if a man covenants” with another, 
\and-centers' into 'bond "fot the performance of his cove-. 


fag externaly/ ard -withbut/ the'natute and efſence of the 
covenant, » And Cromp; Fur. fol. 18 5 
be. ſubje@ to' the ſeeding of 'the Kin 


bat the liberty: to” pitch! booths,” or ſtandings for a fair 


-another man's ground, is" collateral to the ground. 


| njay; not-be 'cat 'without'the King's licence; for 'it is a 
6 Sonu 94” 11001 090974 \ coll hag 

' | Collateral warranty,” See Barranty * 

. . Collation/” of \benefice, ' (Collatjo benefit) Signifies 
ing of a benefice by the bifhop. that. 


| 


| right for the time ; yet is collation uſed for preſentation, 
| 25 Ed. 


cotn\Wbe cornered; andnot- round}; of this 'lawyery'ſub- - 
Y 


Cokettatio.. The coletting, or" taking account 6f goods' 


| Domeſday; though 1 think no glofſographer” has' cited 'it | 
cauſe or plea out of another court, which no man'can | f | 
| | Winton. tenet Fantone, 'ibi-quater xx: villant; & quater xxii. 
erdarii," & Ixx.'ſervi;'& xvi. coliberti, & xviti. procarts. . 
 +—80- again \Glouceſtreſcire !——BriAric,* ffus Algati 
nebat Turnebiri T./ RE. ibi xxiii. bordarit, &' xv. ſervi,” 


 fainly . a middle ſort of 'tenants'betweth ſetvileand free," 
or ſuch as held'their freedom of tenure under condition: 
1 of ſuch works and ſervices, and were therefore the fame 
Ind holders whom! we rheet\ with under” the 'name” of 


| | Libertate carens colibertus dictur aſe. Du Freſne.' 
It ſeems alſo- to - be” the "ſame' with EColottug, © which- 
$:4 a DIC 3 73 +% % © YC , TETIE” 


if differs not from-the'ſame acceptation 3 for cllaterol afſu- | 


{nlant, the bond is termed co/laterat aſſurance; becauſe it* _ 


faith, That to 
s deer, is collateral 
'the' ſoil within 'the' foreſt. In like manner we ſay, 


private woods-'of 'ncotnmon perſon within'a foreſt, | 


' prerogative! col/ateralx6'the foil. Mamuced*s Poreft Laws, 


hath it /in his'own' 'gift-or patronage, and differeth from * 
inſtitution "in this, that inſtitution” into! a ws 16 per= 
farmed by the® biſhop, *it the "motion or preſentation of 
another who i patton *ofj'the ſame” or hath the patron's | 


—— —— 


Cc 0 L 

z5 Ed. 3. flat. 6. And there is a writ in the Regi/ter, 

I. 6. called De collatione fattn uni poſt "mortem alterius, 
Ee. direed to the Juſtices of the Common Pleas com- 
manding them to dizeRt. their writ to the-biſhop for the 
admitting a clerk in the place of another, preſented by 
the King, who. died during the ſuit between the King 
and the biſhop's clerk ; for judgment ' once. paſſed for 
the King's clerk, and he dying before he be”adfhitted, 
the King may give bis preſentation to another. ' See 


Collation of Seals. This was, when upon: the ſame 
appending ribbon, or thread, or label, one ſea! was ſet 
on the back, or reverſe of the ' other. Ad majorem 
ſecuritatem premiſſorum ſigillum diſcreti viri officialis domint 
Batho-Well. epiſcopi filo medio per modum collationis, 
figillo meo apponi procuravi. Cartular. Abbat. Glaſton. 
MS. fol. 105. b. : 

- Collatione Facta uni poft moztem alterius, Is a writ 
direed to the Juſtices of the Common Pleas, command- 
ing them to direCt their writ to a biſhop for the admit- 


ting a clerk in the place of another preſented by the King, | 


who,. Curing the ſuit between the King. and the biſhop's 
clerk, is departed this life ; for Jucgment once paſt for the 
| King's clerk, and he dying before admittance, the King 
may beſtow 'his preſentation to anether. 
Writs, fol. 31. b. 
Collecto2s of the cuftame, Being - ſued by any but 
the King, may plead the general iſſue, 13 & 14 Car. 2. 


6 17. W | 
| Ellatione heremitagii, Is a writ whereby the King 
conferreth the keeping of an hermitage upon a. clerk 
Reg. Orig. fol. 303, 308% _ 

College (Collegium) A particular corporation, com- 
Pans or ſociety of men, having certain privileges found- 
ed by the King's licence : and for college in reputation, 
ſee 4 Rep. 106, 108. See Leaſe, Diſitoz, Univerſity. 

Collegiate church, A <7 built, and endowed for 
a ſociety, or. body corporate of adean, or other preſident, 
and ſeculiar —S as canons or prebendaries,. in the ſaid 
church, There..were many of theſe ſocieties diſtinguiſhed 
from the rcligious or regulars before the Reformation. And 
ſome are now eſtabliſhed, as We/ftmin/ter, Windſor, Rippon, 
WWelverhampton, Southwell, Mancheſter, Sc. © | 

Colloguuum, (a colloquend;) A talking together, or 
aſirming of a. thing, laid in declarations for words in 
aCtions of ſlander, &c. 1 M4. Ca. 203. Carth. go... 

'Colluſion, (Co/lufo). Is in our common law, a de- 
ecitful agreement, .or compact between two or more, for 
the one. party to bring an aCtion againſt. the other to 
ſome evil purpoſe, as to defraud a third of his right, &c. 
See the Terms of the Law, fol. 142. and Bro. tit. ' Collu- 
fron. See alſo the caſe of Colluſion, Reg. Orig. f. 199. 


a. Weſt: 2. ca. 32.:and 8 H. 6.44; 26. which gives the | R 


Qual Fus, and. inquiry in ſuch caſes. Gifts made by 
colluſicn. See $9 E. 3. c. b. See Covi, Fraud, | 
Colonia, Colchefter 1n Efex. 5 IS [1 
Colonies, See: Plantations. \. TH 
Colonus, A huſbandman or villager, who was bound 
to pay yearly a certain tribute ;z or, at. certain times in 
the year, to plough ſome part of the lord's land ; and from 
bence comes. the word clown : he was called by the Saxons 
gebure, and by the Dutch boure. b "WRT HO 
Colguc, C2lor, Signiftes, in a legal acceptatian, a pro- 
bable plea, . but in truth falſe, and hath this end, to 
draw the trial of the cauſe from the jury to the Judges, 
As for example, A. brings an aſſiſe of land againſt B, 
and B. faith, he himſelf did lett the ſame land to one C. 
for a term of liſe, and afterwards. did grant the reverſion 
to A. the demandant;. and afterwards .C. the tenant. for 
term of life died, aſter whoſe deceaſe 4. the demandant 
claiming the reverſion by force of the grant (whereto C. 
the tenant did never attorn) entered, upon whona B. en- 
tered, againſt whom. A. for that entry brings this aſliſe, 
fc. This is a good colour, becauſe the comman people 
think the land will paſs by the grant without attornment, 
where indeed it will not paſs, &c.. Alſo in an aQtion 
of treſpaſs, colour mult be given, of which there are an 
infinite number; take this one for an examaple. of the reſt. 
la an ation, of Eepals, for taking away | ths plaintiff's 


—_ 
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beaſts, the defendant ſaith, that before the plaintiff hag 
any thing in them, he Kimſelf was poſſefled of them as 
of his proper: goods, and delivered them to A. to deliver 
to him again, 'when, &c. and A. gave them to the plain» 
tiff, and the plaintiff ſuppoſing the property to be in 4. 
at the time of the gift, took them, and- / & defendant 
took them from the- plaintiff, whereupon the plaintiff 
brings an aftion'; that is a good colctr and a pood plea. 
See more hereof, Door and Student, lib. 2. cap. 13, and 
Broke, 174. Color, in Afſiſe, Treſpaſs, &c. fol. 104. 
Cotour of offite,* Color officti, 1s always taken in' the 
worlt part, and fgnifies an aCt evilly done by the counte. 
nance of an office, and it bears a diſſembling face of the 
right of an office, whereas the office is but a veil to the 
talſhood z and the thing is grounded upon vice, and the 
'ofhce 1s a ſhadow to it, it is but colore officii;, whereas 
-virtute officit, by virtue of the office, is taken always in 
the beſt part; and where the office is the Juſt cauſe of 
the thing, and the thing is purſuing the ofhice. Plug. 
.in Dive and Manningham's cafe, fol. 64. a. 
Colpace arbozes, T'o lop or top trees. —Prterant 
etzam colpare, & habere ramiliam, (i, e. to lop, and to 
"have the lop, or boughs cut off) & ominia genera arborum 
que in codem. mariſco fuerant, Contin. Hiſt. Croyland. 


| 
| 


- 
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Colpaturo, paneny calpatio,) Lopping or topping of 
trees ; a treſpaſs withm the foreſt. Dui autem fortsfecerit. 
in fareſla Regis ds viridi five per colpaturam, ftve per ef- 
brumataram, five per foditionem turvarum, ſive per ufc 
riattonem more, five per culpationeth ſub nemore, toc. 
Aſſifa de Foreſtis temp. Rich. xz. Rog. Hoved. p. 784. 
Cotpictum.—— Hzc charta chirographata teflatur quod 
Dominus Willielmus de Herle dedit R. Peny ſervients 
Juo capitale meſſuagium de B. cum und carucata terra, & 
'paſlura ad atto boves in boſcum de W. ſaluis colpiciis 
infra boſcum prediftlum fattis & in poflerum faciendis, dmec 
ad perfettionem perventrint, \quod' ſe contra omnim:da ani- 
malia defendere poſſint.——1 ſuppoſe by colpiciis is meant 
ſamplars, or young poles, which being 'cut down, make 
levers or lifters, 'in /Yarwickfhire called colpi.es to this 
"day. Cowell, edit. 1927, | ug 
, Colxo, A cruſt, or rather a ſmalt wax candle, 2 cþo 
\de: cere; Hoveden tells us, that when the King of Scots 
came to the En:l/fh court, as long as he ſtaid there, he. 
had every day, De liberatione triginta ſol. duodecim vaſe 
fellos diminicos, & quad: aginta groſſos longos, colpones ue de= 
_ candela Regis, & oftoginta colpones de alia candela, 
n,l I 94+ "*Y. | : L | 
Coltrops, (Coltraps,) An inſtrument of three iron 
ſpikes, ſo contrived that when thrown out of hand, cne of 
So ſpikes is always'Ere, invented to caſt in the road, 
for galling the enemy's horſe. 


They were uſed by the 
omans, and called Yurices. © 
Comatio, 5. 6+ Citing off -the hair. ——S! quis Do- 
minum ſuum occidat, fi capiatur, nulla mado | redimat ;, ſed © 
de tjus comatione, &c. damnatur. Teg. H. r. 
 Combarones, The fellow-barons or commonalty of 
the Cinque Ports. King Henry 3. grants to'the barons, 
'or freemen of the port of Fever/ham, Duietantiam Us 
emni theolinio, & conſuetudine=——ficut iſt & anteceſſores 
ſat, & combarones /us de Duinque Portibus cam melius & 
 plenius habuerunt t e Regis Edwardi,_—Placit. tem- 
pore Ed. 1. & Ed. 2. MS. penes' Dom. Fountaine. Now 
{the title of . Baroxs of the Cingue Ports is reſtr. ined from 
the common inhabitants, to diſtinguiſh their repreſenta- 
tives in parliament z the | word combaron is now likewiſe 
uſed for a fellow-member;' the 'baror and his combaron. 

| | Combat, (Duellum) bs a French word, ſignifying the 
ſame with certamen, prelium, pugna; 'and in our ancient 
law was a formal trial 'of a doubtful caufe or quarrel, by 
the ſwords or baſtons of two champions. Ot this you 
may read at large both 'im divers Civilians, as Paris de 
Puteo de Re Militari & Duello ; Altiat. de DueHo, H ttoman 
| Diſputatio feudalium, cap. 42.and others ; and common | 
lawyers, namely Glanvill, lib. 14. c. 1. Bra?. lib 3 
traft. 2. ca.'3- Britton, c. 22. Horns Mirror of 7 uſe _ 
tice, lib. 3. cap: des Exceptions in fine prix. & cap. Ji- 
ramentum duelli, Dyer, fo. 301 num. 41, 42. : 
in his Brie. fel. 519. mentions'a combat between Alan jd 


* 


_- 
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oh laſt trial by combat'in' England, was in the. ſixth year 
of King Charles the Firfl,. - berweeri Donald Lord Rey ap- 
pellant, and David Ramſey, Eiqi-defetidant, both Storch. 
men; but after many formalities, the matter was\referred' 
to the King's will and pleafure,; whoſe favour” inclined 
to Ramſey. Baker's: Chron,” f; 500. .- See Co.) on! Litth. 
fi. 294+ b,  Origines Furidicio 1: fa. 65.1 and Spelman's 
Gloſſary at large, verbo Campus. oo 3 LAG 
Comba - terrae, + and Cumba- terrae, Does .in fome 
old chatters occur for a low: piece of. ground, from Sax. 
cumbe, Brit. bum or cuum, Engl. tomb, a valley; or low 
place between 4Wo hillsz fo called "in Devonſhire and 


_—— — 


| 


Ziuh and Fobn Earl.of Warvin,..in the yeir 1269. | fel. 


-appellent - ce 


_ . 


>. | A... 3, 
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52." Commindiment - of the Juſtices: © And this: cots 
mandment of the: Juſtices is either abſo/ute or ordinary. - Xb« 
ſolute, as when. upon their own authority, in their wiſdoni 
and diſcretion, they commit a'man'to priſon for'a puniſh« 
ment. Otdindry, is when tfey/eommit one rather for 
ſafe cuſtody than. puniſhmerit and” a man committed 
upon 'an- e7:4mary commandment is bailable.  Staundf. Pl. 
Cor. 13- | Againy commandment | is ſed for the offence of 
him that. willeth-another man to tranſgreſs the law, or to 
do: any. thing contrary'to the law, as theft, murder, and - 
ſuch like. . Brad. #6. 3. trath2. cap. 19. Les tivilians 
commandment, *Anyelus de maleficiis,  'Termes 
de-la Ley 145.05 von a II; 


® * 


Cornwall, And many. villages in :other parts:of ,England | - Hethat commanideth:- any” one "to dd an unlawful aQ, is 


obtained- their name- of zomb fram their! ſituation. / So | 
Compton, Combwell,/' &'t. See Kennet's Gleſſar.*in voce 
"Eecabe in Dameſday, fignifies a valley, as Mr. Agar 
rep ombinations to. do unlawful aQs, are, puniſhable | 
before the unlawful act is executed /;- which is to-prevent 
the conſequence -of combinations, and conſpiracies, '&;. 
g Rep. 57« See Conrcderacy, b « «(1 4 pb" $53 L 
* Compuſtio Ps FRE old - way of - trying --mixt 
corrupt money, by melting it down upon. payments 
"= the 6 Bats In the time of Zenry 2. the biſhop 
of Saliſbury being Treaſurer, conſidered, that though the 
money did anſwer numero & 'poridere, it might be deficient | 
in value, becauſe mixed with copper or braſs. 'Therefore 
(Confilio Regis & regie fimul & publice providere, utilitatt ) a 
conſtitution was made,, called the rial by combuſtion ; the 
practice of which differed litfle, or nothing from the} 
preſent method of aſſaying ſilver. Vide Lowndes's Eſſay upon 
Coin, p. 7. Whether this examination of money by} 
combuſtion -was to reduce an equation of money only of 
fterling, viz. a due proportion of allay with copper 3.or 
to reduce it to fine pure ſilver without allay, doth not fo 
alily appear. *Vid-. Hale of Sheriffs Accounts, þ, 23. - 
Comin-ſeed, (Semen cumini) 1s a. feed brought forth 
by an herb fo called, which, you may ſee deſcribed in 
Gerard's Herbal, lib. 2. cap. 416. This 1s placed among} 
the drugs to be garbled, by 1 Fac. 19: x2 | 
Comitatu commiſſo, Is. a writ, or commiſſion, whereby | 
the ſheriff is authorized to take vpon him the. command] 
of the county, Reg. Orig. fol. 295. Co. Rep. lib. 3. 
vl. 2. - COA OP pes CIT 
# Cantato et caftco commiſſo, Is. a writ. whereby. the 
charge of 'a county, together, with the keeping of a caſtle, | 
is committed to the ſheriff. Reg. Orig. f. 295. a. 
 Comitatus, A county. - /nguiphus, tells us, that Eng- 
lind was fiſt divided into counties by King A{fred, and} 
counties into hundreds, and: thoſe! again, into tithings ; 
and Forteſcue writes, that Regnum Anglia per comitatus 
ut regnum Francig per ballivatus diftinguitur.- , Sometimes 
' It is taken for the county court, as in, Magna Charta, 
cop. 35. and Fleta, bib. 2. cap. 52«, Nullus comitatus. te- 
neatur mfi de menſe in _ menſem. Sometimes it is.taken for 
a territory or a Juriſdiction of a particular p'ace,. as in 
Matt. Pariſ. anna 12.34« . Infra metas illas continentur que- 
dom pradia & etiam civitates & caſtra, quas comitatut ſuo 
offignare preſumunt.. So in Charta H. 2. apud Hoveden ; 
Caſtellum de Nottingham cum comitatu, &c. De firmis| 
mortuis & debitis, de. quibus' non oft” ſpes, fiat unus. retulus, 
& iiituletur comitatus, & legatur fingulis annis. ſuper: 
compotum vicecomitum, Cog 12 Ed. 1,m:'7. Dorſo. 
Comitatus. 4+ Of dead. farms, and debts deſperate| 
whereof there is no hope, one roll ſhall be made and inti- 
tuled comitatus, and read every year upon the account of. 
lherifts.” 10 £4. 1.,cap. knico, 1107 14B-vi 
Comitiva, A companion or fellow-trayeller. . It is 
mentioned in Brompton in Hen. 2. viz. Filio ſus mandavit 
ut fororem juam , & comitivam jus | rexerenter  ſuſciperet.. 
Sometimes it lignifies a troop. or company of robbers, as 
in W/alfingham, anno. 1266 1nterpellaverunt-auxilium Regis 
Angliz contra magnas comitivas, &c, | EE 
Eonmandment, (Prec:ptum) Is uſcd, diverſly in, the- 
ommon Law : ſometimes. , for- the - commandment of the 
King, when upon his mere motion, and, from his own. 


= 


© 


'in the fame fmanner as comman 


acceſſary to it and-all the conſequences, if it be executed 


d : but if the commander 
revoke-the: command; or-if the execution-varies from it; 
or in the nature of the offence, \in ſuch cafe he will not 
be acceſſary.. 49 Inf. gr, 57. 2 Inf. 182. If a man 
command another ' to 'commit 4 felony on a particular 
perſon, and be doth it on another as to kill #.'and he 
kills B. or to burn the houſe of A: but he burns the: houſe 
of B. or to ſteal one thing, andhe' ſteals another 3+ or to 
commit a felony of one kind, andhe commits another z 


it is ſaid that the commander: is not ar! acceſſary, becauſe 


the att done varies- in ſubſtance - from that which was 
commanded,” ,H.C. P. 217. Plowd. 475; ' But where a 
perſon commands or adviſes another to kill ſuch a one 


in-the night, and he kills him in the day; or to kill him 


in the fields; and he kills him in the-town ; or to'poiſon 
himy and »he ſtabs or ſhoots him ; theſe 1aQts/ being the 
ſame felotiy in ſubſtance with that which was intended, 
and yarying only in, circumſtances, in refpe& to time, 
place,.&c. the commander is as much an accefſary as if 


there haq been no variance at all between the command 


and the execution of it. 2 Hawt. 316, + If I command 
a man. to rob another, and he kills him7in the-attempt, 
though he doth not rob him, Lam guilty of the'murder 

it-being the direCt and immediate effect of an a@ done in 
execution.of my command to 'conjmit a felony and -if 
the command be to beat a perſony and the perſon com- 
manded beat him in ſuch a manner that he dies thereof; I 
am an acceffary before-to.the felony z becauſe it happened 
in the execution of a-commandz which"tended to endanger 


' the life of the other, ':Alfo it is faid,' that if one' come 
| mand another to burr the houſe of 'a' certain perſon, and 


he by burning it burn likewiſe the houſe of another, the 
commander.is equally acceſfary to the ſubſequent felony, 
as to that-which was dire&tly commanded. J7bid. 315, 
316. To command or counſel any one to commit bur- 
glary, is felony ; without the-benefit of. clergy.” - Stat, 
3 & 4 Will, & Mar. In forcible-entries, &c. an infant 
or feme covert, may be guilty-in reſpe& of aQtual violence 
done by them. in-perſon; ; -though not in'regard to what 
ſhall be. done. by. others at their command, becauſe all 
ſuch commands of- their's are void. - Co. Lit. 357, 'n 
Hawk, 147+ gt Were a SRI, 

' In treſpaſs, &c. the maſter fhall be charged criminally 
for the a&t of the ſervant, done ' by his command ; bue 
ſervants-ſhall not be excuſed for committing any crime, 
when they aCt by.command of their maſters, who have no 
authority. over them: to give ſuch command. Dog. & 
Stud. cap. 42. | H. C. P..66. - Kel. 13. And if a maſter 
commands. his ſervant to diſtrain, 'and he abuſeth - the 
diſtreſs, the ſervant ſha}l anſwer it to the party injured, 
G60: 6 Heh: Bo oo nts ed 

'-Commandry,  ( Precepteria) * Was 2 manor 'or chief 


meſſuage, with lands arid tenements appertaining therets' _ 


belonging to the priory of St. Fohn of Feruſatem in England'; 
and he who had / the government ot any/ſuch manor or 
houſe was called the commander, who: contd- not diſpoſe of 
it but to the- uſe of the "priory, only taking thence his 
own ſuſtenance, according to his decree, who was uſually 
a brother of the ſame: priory. «New Kagle inthe county 
of. Lincoln was, and- till is called the Commandry of Eagle, 
and did anciently belong to the. priory. So'were Slebach 
ini Pembrokeſhire, and. Shengey in Cambridgeſhire, comman- 
aries in the time of the Knights Templars, fays Camden. 


mouth, he ſendeth any man to priſon, Staun?f. PI, Cor. 
Vor, [ N® 44. | [ | | ' 


|—Theſe in many. places of _ are named Temples 
] ” | 6 d | yr F, 


; 
| as 


24 - LS 
as Teriph Bruere in Lincolnſhire, Temple Newſiim ta Tork- 
ſhire, &c. becauſe they formerly belon 
Templars.. 
 efuſdeni, c. 24+ See Pzeceptones. 
- Commarchio, The confines of 

nofiris landemeris; cormarchionibus. Du Frefne. 
Commeatura, A commandry, preceptory, or 


ad Faſcic. Rerum, vol. 2. p. 


363- 

Commendam, ( Eccleſa commendata, ve? enflodra ec- 
clefie altcui commiſſa} Is a benefice or chutch-living, and 
being void, is commended to the care of ſome ſufficient 
_ clerk to be ſupplied; tifl it may be conveniently provided 
with a paſtor ; and that this was the true original of this 
praQtice may be read at large in Durandus de Sacris Eccle- 
He to whom 
the charch' is commended hath the fruits and profits thereof 
only for a certain time, and the nature of the chureh is 
not changed thereby, but is as a thing depoſited in the 
hands of him to whom it is commendet!, who hath nothing 
but the cuſtody thereof, which may be revoked. When 


fie Miniſtersis & Beneficiis, kb. 5. c 


x perſon is made biſhop, there is a ceſfion of his bene- 


fice by the promotion ; but if the King gives him power 
to retain his benefice, he ſhall continue..parſon, and is 
Latcht's 


faid to hold it in commendam. Hob, Rep. 144. 
Rep. 237. See Eccleſia commendata in Glofſ. X. Ser pr. 


As the King is the cauſe of avoidances on promotions 
to'dignities, and the preſentations thereon belong to him, 
he ofter> on the creation of biſhops grants them licenfes to 
hold their benefiees in commendam ; but thrs is uſually 
where the biſhopricks are {mall, for the better ſupport of 
the dignity of the biſhop promoted : and it muſt be 
always before conſecration; for afterwards it comes too 


HKtey becauſe the benefice is then abſolutely void. A com- 
mendam, founded on the ſtatute 25 Hen. 8. is a diſpen- 


fation from the ſupreme power to hold or take an ec- 
cleſiaſtical living contra jus poſitivum: and there are ſe- 


| veral ſorts of commendams, as a commendam ſemeſiris, which 


3s for the benefit of the church without any regard to the 


_ commendatory, being only a proviſional aCt of the ordinary, 


for ſupplying the vacation of fix months, in which time 


the patron is to preſent his clerk, and is but a ſequeſtra- 


tion of the cure and fruits until ſuch time as the clerk is | 


preſented ; a commendam rTetinere, which is for a biſhop 
to retain benefices, on his. preferment ; and theſe com- 
mendams are granted on the King's mandate to the arch- 
biſhep, expreſſing his confent, which comtmues the in- 
eumbency, ſo that there is no occaſion for inftitution. 
A commendam recipere 18 to take a benefice de novo in the 
biſhop's-own gift, or in the gift of fome other patron, 
whoſe conſent muſt be obtained. Dyer 228. 9 Lev. 381. 
Heb. 143, Danv. 79. A eommendam may be temporary 
for ſix or twelve months; two or three years, &c. or it 
may be perpetual], 7. e. for life, when it is equal to a pre- 
ſentation, without inſtitution or induEtion. But all diſ- 
penſations beyond fix months, were only permiſkve at 
firſt, and gramed to perfons of merit. The commendam 
retinere is for one or two years, &c, and ſometimes for 
three or {ix years, and doth not: alter the eſtate which the 


incumbent had before : a commendam retinere, as long as | 


the commendatory ſhould live and continue biſhop, hath 
been held good. Yangh. 18, The eommendam recipere 
mult be far life, as other parſons and vicars enjoy their 
benefices ;z and as'a patron cannot preſent to a full church, 
ſd neither cam a commendam reczpere be made to a church 
that is then full, Shaw. 414. 


commended by parts; any more than it may be preſented 


unto by parts; as that one ſhall have the glebe, another | 


the tithes, &c. nor can a commendatory have a juris utrum, 
or take to him and his ſucceſſors, ſue or be ſued, in a writ 
of annuity, &c. But a commenda perpetua may be ad- 
mitted to: do it, 12 H, 4. i, Iincumb. 460. See 


"Br | 


to the faid 
Of theſe read flat. 26 HB. 8s. 2: and J2 


the land. Tarmprimis de 
portion 


of houſe and lands, for the accommodation of ſome reli- 

ious, eſpecially the Kfights Tem lars.-Domints ordims 
Dive Mariz Verginis (quos vulgo y more "Teutonicorum 
vocant) certa bona temportlia ac redditus empta ſunt.— Unde 
ex bonorum afſe prafeflure ejus ordinis aliquot (quas vulgo 
balivas ac @ commeatu ordini parendo commeaturas vo- 


cant) difififiee ſunt & terminates per claſſes. ——Append. 


A benefice cannot be; 


| 


1 


% 
% 


cc © M 
Nel. fir. 4 Vin. vt. Commendam. 1 
| Berk , tit: Cormmendam. Dr. Bun 
Commendatary, (Conmetdatarins) Is he . that hath 
| churchliving in commendane. | " 
| Commendatozy letters are fuch which are writ by 
one biſhop to another, in bebalf of any of his clergy 
other of his dioceſe, travelling thither, that they may je 
received #mong the faithful; or that the clerk made be 
promoted; or that neceſſaries may be adminiſtered to 
both. Several forms of theſe letters may be (cen in 0 
hiſtorians, as im Bede, /tb. 2. c. #8. Simeon of Durban, 
| anno 1125, Oc. | 
Commendati hotaines, Perſons who by volunt 
homage, put themſelves under the proteQtion of any ro 
| perior lord. For ancient homage was either predioy, due 
for ſotme tenure; or perſonal, which was either by come 
pulfion, as a fign of neceſſary ſubjeQtion ; or volynze,,. 
with a deſire of proteQtion. And thoſe who by Pr%. 
voluntary homage put themſelves under the proteQion of 
any man of power, were ſaid commendare fe in mou 
gjus, and were therefore ſometimes . called himine, eu 
commendati ; and ſometimes fimply commendati, as often 
in Domeſday book. Though we Ls loſt the meanins 
of the phraſe, yet we uſe it in. this compliment, Cm. 
' mend me to ſuch a friend, which is no leſs than, let him 
know I am bis humble ſervant. Vide Spelman of Fuuds, 
cap." 20. | 
\ Commendati dimidii, Perſons who depended on two 
ſever lords, and were to pay one half of their ho 
to this, the other to that. Subcommendati were ſuch TR 
like under-tenants, were under command of thoſe who 
| were themſelves depending on a ſuperior lord. Ant 
| again, Dimidii ſubcommendati, who bear a double rela. 
tion to ſuch depending lords. $ib. Domeſday, Safe 
folk. In parve Thornham duo liberi homines, unuy 
corum fait commendatus Ulrevz & alter dimidius ſubcom« 
mendatus anteceſſor; Mallet. 
| Commendatus. In eadem villa tenet Ailvi commen- 
. datus anteceſſori (Malhet) 60 acras pro manerio. Domel- 
' day, Suffolk. One that lives under the protection of a 
' great man, Differre videntur vaſſallus, afhdatus, & com- 
| mendatus ; hic nempe patrono teneri fide & obſequia, fing 
Jurament9 aut aliqua tenura ; ille fide & juraments, ſed 
| temque ſine tenura ; vaſſalius autem bis omnibus, fays Spel- 
man- 
Commercionee, Commarciones, Thoſe who live in 
the confines or utmoſt limits of a place.——S!: quis inter 
* commarciones regnt noftri roberiam faciat, Du Freſne. 
Comminalty, or rather communalty, or commonally ; 
Signifies the middle fort of the King's ſubjes. 2 Inf. 
fol. 529. Tout te commune dEngleterre, are ſuch of the 
commons, as, raiſed beyond the ordinary peaſants, come 
to have the managing of offices, and by that means are 
one degree under burgefſes, which are ſuperior to them 
both im! order and authority; as in companies incorpo- 
rated, they are ſaid to conbft of maſter, wardens, and 
commonalty ; the firſt two being the chief, the middle fort 
ſuch as are uſually called of the livery, See Communtar 
Regni, Blount ſays, that this word commonalty inciudes 
all the King's ſubjefs. As in Articul. ſuper Chart. 28 
Ed. 1. cap. t. Tout I; commune d&Engleterre ſignifies all 
the people of England, 
Commiſſary, Commiſſarius, Is a title of eccleſiaſticat 
| juriſdidtion, appertaining to fuch a one as exerciſcth ipt- 
ritual juriſdition (at the leaſt ſo far as his commiſhor - 
permitteth) in places of the dioceſe ſo far diſtant from the 
chief city, as the chancellor cannot call the ſubjedts to 
the biſhop's principal confiftory, without their too great 
moleſtation. "This commiſfary is by the canoniſts termed 
commiſſarius, or officialis feraneus. Lyndewoode's Provin- 
cap. I. de Accufat. &e. And he is ordained to this eſpecial 
"end, that he ſupply the biſhop's juriſdiAion and office, n 
the out-places his dioceſe, or elſe in ſuch pariſhes as 
are pecuhiar to the biſhop, and exempted from the jurif- 
dition of the archdeacon ; for where either by preſcription 
or compoſition, there are archdeacons that have juriſdiction 
within their archdeaconries, as in moſt places they there 
have, this commiflary is ſuperfluous, and moſt woe 


© oM. 
 -ather yex and diſturb the country for his lucre, than 
—_ conſcience ſeck to redreſs -the lives of offenders. 


And therefore” the biſhop taking preſtation-money of his | 


cons yearly, pro exteriort juri/diftione, as it 18.0r- 
_— called, 4c by fuperonerating their circuit with 
> commiſſary, not ,only wrong the 'archdeacons, but the 
rer fort of ſubjeAts much more, as common practice 
too frequently teacheth. Cowell, edit. 1727. <j 
Commiſſion, og Is for the molt part in the 
underſtanding of the law, as much as delegatio with the 
Civilians (fee Broke, tit. Commiſſion), and is taken for 
the warrant, or letters patent, that all men exerciſing 
: \riſdiction, either ordinary or extraordinary, have for 
their power to hear or determine any cauſe or aCtion. 
Of theſe, ſee divers in the table of the Regi/ter Original, 
verbs Commiſſion ; yet this word ſometimes is extended 
farther than to matters of judgment ; as the commiſſion of 
urveyors. 11 HH. 4, cap. 28. But with the epithet 
(bigh) is uſed for the honourable commiſſion court, inſti- 
tated and founded upon the ſtatute i Fiz. cap. 1. but for 
divers reaſons vinerly ebolithes and taken away by the 
ſtatute made 16 & 1 Car. 1; cap. 10. and that again 
explained by another dCt, 13 Car. 2. cap. 2. a 
Stat. 42 £4. 3. In all inquiries the commiſſions ſhall 


be made to ſome of the Juſtices of the one bench or of 


the other, or Juſtices of aſſize, or Juſtices of peace, with 
other of the moſi worthy of the country, ſaving in the 
office of eſcheatorſhip. 

Stat. 4 Hen. 4. cap. 9. Becauſe many commiſſions be 
made in Chancery, ſometimes to inquire and certify ; 
ſometimes to inquire, hear, and determine ; and ſome- 
times to ſeize lands and goods ; which commiſhons never 
come to the hands of the commiſſioners, whereupon writs 


'Fue out of the Exchequer to diſtrain ſuch commiſſioners, | Court de Star=thamber ; as alſo in 


ſometimes to yield the eftreats of the fines, ſometimes to 
certify that which is found before thEm by inqueſt; and 
ſometrmes to account of certain things contained in the 
commiſſions, to the great damage of the people ; it is 
ordained, that the Chancellor uſe his power, as before 
time, in this caſe ; and in other cafes the Chancellor, 
calling to him ſuch Juſtices as him ſhall pleaſe, 'or the 
Chief Baron of the Exchequer, ſhall have power, by au- 
thority of parliament, to provide remedy. | 

Stat. 7 Hen. 4. cap. 11. Whereas people be aſſigned 
» by commiſſions, ſome to hear and determine, ſome to 
inquire and certify, and otherwiſe, whereby the commil- 
ſioners be grievouſly diſtrained by proceſs of the Exche- 
quer, where the ſaid commiſſioners were never knowing 
of ſuch commiſſions, nor the ſame commiſſions never came 
to their hands; it is ordained, that the Barons of the Ex- 
chequer ſhall have power to receive the oath of ſuch com- 


miſtoners, of their excuſe and diſcharge of the receipt of 


the faid commiſſions. And alſo that the Barons and the 
Juſtices of orie bench and the ocher, ſhall have power by 
dedimus potzflatem, to receive ſuch oath in the country. 
And the Juſtices ſhall thereof certify the Barons in the 
Exchequer, and the Barons ſhall diſcharge the commiſ- 
honers. And in likewiſe it ſhall be done for their heirs, 
executors, or land-tetiatts, provided that ſuch oaths be 
not taken but in the caſe of commiſſions of oyer and Yer- 
miner, and of inquiry and certifying only. 
Stat. 6 Ann. cap. 7. ſe. 27. Ne 

commiſhoners ſhall be made ſor the execution of any 
office, than have been employed iti the execution of ſuch 
office before the firſt day of this parliament. 


Cummiſſian of anticipation, Was a commiſſion under 


the great ſeal, to colleR a ſubſidy before the day. Stat: 
$ Hen. 8. Co. 12. Rep, fol. 120. | 

_ Commiſſion of aſſociation, Mentioned 18 El:z. cap. 9. 
8a commiſſion under the great ſeal, to aſſociate two or 


more learned perſons, with the ſeveral Juſtices in the 


_ tveral circuits and counties in HYFales. 

Commiſſion of bankrupts. Where any perſon is be- 
come a bankrupt within any of the ſtatutes againſt bank- 
rupts, on ſecurity given to prove the party a bankrupt, &c. 
this commiſſion iffues from the Lord Chancellor to certain 
commilſioners appointed to take order with the bankrupt's 
lands and goods for the ſatisfaCtion 'of the creditors. 


o greater number- of |* - gg wmiſſioners of erciſe. See Exrc.ſc. 


ad * ſh, * Fhie "LO 
Stat, 34 . 8 13 Eli - Tae 1; Led 
SN bf TI 0; 
Commiſſion bf charitable uſes; Goes our IY 
cefy to the biſhop and others, where lands hoy wo 
'ritable uſes are miſemployed, or- there is any fraud «of * + 
diſputes concerning them, to inquire\ of and redreſs the 
abufe, &c: 43 Eliz. c 4. | | | 
| Commiſſion of delegates, Is a commiſſion under the 
preat ſeal to certain perſons, uſually two or three tem 

ords, as many biſhops, and two | Sr a of the law, to fit 
upon an appeal fo the King it the court of Chancery; 
where any ſentence is given in any eccleſiaſtical cauſe by 
the archbiſhop: Star.. 25 2 8. c. 19, | 

Conmniſſion to inquire of faults againſt the ſaw, Was 
an ancient commiſſion ſent forth on extraordinary occa- | 
fions and corruptions: | 36 

Commiſſion of lunacy; A commiſſion out of Chan« 
cery, to inquire whether a perſon repreſented to be a lu- 
natic be ſo or not, that if Junatic, the King may have 
the care of his eſtate; &c, 19 Ed. 2. c. 10. 

Cemmiſſion of rebellion, (Commiſſio rebellionis) T8 
otherwiſe called a torit of rebellion, breve rebeliionis, and 
ifſues when a man (after proclamation ifſued out of the 
Chancery or Exchequer, and made by the ſheriff, to 
preſent bimſelf, under pain of his allegiance, to the court 
by a certain day) appears not, And this commiſſion is 
directed, by the way of command, to.certain perſons, ts 
the end that they; three, two, or one of them do appre- 
hend, or cauſe to he apprehended, the party, as a rebel and 
contemner of the King's laws, whereſoever they find him 
within the"kingdom, and bring him, or cauſe him to be 
brought, to the court, upon a day therein aligned. The 
true copy of this comm:ſhon, or writ, is in Cromp. Furiſd. 

e Star We/s Sym. touching 
MRSaNgs in Chancery, 24. atone! 
Commijon of ſewers, Is direQed to certain perſons 
to ſee drains and ditches well kept and maintained in the 
marſhy and fenny parts of England, for the better con- 
veyance of the water into the ſea, and preſerving the graſs 

upon the land. Stat. 23 #. 8. c. 5. 1 3 Eliz. c. 9. 

- Commuiſjton of treaty with fozeign Painces, ts where 
leagues and treaties ate made znd tranſated betweett 
ſtates and kingdoms, by their ambaſſadors and miniſters, 
for the mutual advantage of the.kingdoms in alliance. 

Commiſſion to. take up men foz war, Was a commiſ- 
ſion to preſs-or force-men into the King's ſervice. 

Commiſſionec, (Commifſionarius) Is he that bath com- 
miſſion, as letters patent, or other lawful warrant to ex- 
ecute any public office, as commiſſioners of the office of 
fines and licenſes. Weſt; par. 2. Symbol. tit. Fines, ” wa 
106; Commiſſjoners in ere, /lat. 3 Ed. 1. cap. 26. Com-- 
miſſioners of ſewers, 23 H. 8. 5. 12 Car.-2; cap. 6. with 
infnite other ſuch like. _ | 

Commiſſioners of the Admicalty, See Admira!. 

Commiſſioners of charitable uſes: See Charitable uſes. 

Commiſſioners foz eccleſiaſtical cauſes. See Pigh-com- 
miſſion court. | 

Commiſſioners of the cuſtoms, To be appointed int 
every port, 1 Jac. 2. c. 4. ſer. 11. The cuſtoms may 
be put under one or more commiſſions, 9 Geo, 1. c. 214 
ſeft. 1. See Cuftoms. 

Commiſſioners of the great ſca!; How to execute the 

wer of the Lord Chancellor, and what place to take, 
1 Hill. @ M. eff. 1. c: 21. See Chancery. 

Commiſſioners of the [and-tax. ' See Land-tar. 

Commitment, Is the ſending of a perſom to priſori by 
warrant or order, either for a crime or for contumacy, 
in refuſing to do a thing required. Where a man is com- 
mitted for a crime, the commitment muſt be, until diſ+ 
charged according to law ; but for contumacy, until he camply 
| and perform the thing required ; for in that caſe he ſhall 
not lie till ſeffions, but ſhall be Uiſcharged upon the per- 
RR his duty. Carth. 153. Trin. 2 Will. & Ma. in 


All perſons who are apprehended for offences not bail- 
able, as alſo perſons who negleCt to offer bail for offences 
which are bailable, muſt be committed; and wherever 

| I a Juſtice 


| 


C.O M 


a Juſtice of peace is impowered to bind a perſon over, or |. 


ts cauſe him to do a certain thing, he may commit him 
wouſque, &c. if in his preſence he ſhall refuſe to be ſo 
und, or to do ſuch thing. 2 Hawk. P. C. 116. 


1. 1/ho may commit, and to what place; | 
2. Examination of the perſon committed, and form of the 


cemmaitment. 
3. Charges of the commitment, and duty of the gaokr. 
4. How party committed may be diſcharged, 


1. Who may commit, and to what place. 
It is laid down by Serjeant Hawkins, as a matter which 


ſeems agreed by all the old books, that wherelſoever a con- | 


ſtable or private perſon may juſtify the woomng another 
for a felony or treaſon, he may alſo juſtify the ſending or 
| bringing him to the common gaol z and that every private 
perſon has as much authority in caſes of this kind, as the 
ſheriff, or any other officer, and may juſtify ſuch impri- 
ſonment by his own authority, but not by the command 
of another. 2 Hawk. P; C. 116, 117. 

But inaſmuch as -it is certain, that a perſon lawfully 
making ſuch an arreſt, may juſlify bringing the party to 
the conſtable, in order to be carricd by him before a Juf- 
tice of peace; and inaſmuch as the ſtatutes of 1 & 2 
 P. & MM. cap. 13. and2& 3 P, & M. cap. 10. which 
dire in what manner perſons brought before a Juſtice of 
the peace for felony ſhall be examined by him, in order 
to their being committed or bailed, ſeem clearly to ſuppoſe, 
that all ſuch perſons are to be brought before fuch Juſtice 
for ſuch purpoſe; and inaſmuch as the ſtatute of 31 Car. 
2. commonly called the Habeas Corpus att, ſeems to ſup- 
poſe, that all perſons who are committed to priſon, are 
there detained by virtue of ſome warrant in writing, which 
- ſeems to be intended of a commitment by ſome magiſtrate, 
and the conſtant tenor of the late books, praCtice, and 
opinions are agreeable hereto ; it is certainly moſt advif- 
able at this day, for any private perſon who arreſts another 
for felony, to cauſe him to be brought, as ſoon as conve- 
nicntly he may, before ſome Juſtice of peace, that he ma 
be committed or bailed by him. 2 Hawk. P.C. 17. 
H. P. C. gi, 112. Delt. c. 136. 

It is certain, that the Privy Council, or any one or two 
of them, or Secretary of State, may lawſully commit per- 
ſons for treaſon, and for other offences againſt the ſtate, 
as in all ages they have done. 2 Hawk. P.C, 117. 


By the ſtat. 31 Car. 2. cap. 2. it is enaCted, © That | 


no ſubject of this realm, being an inhabitant or reſfiant of 
this kingdom of England, dominion of Hales, or town of 
Berwick upon Tweed, ſhall or may be ſent priſoner into 
Sertland, Ireland, PAeh Guernſey, Tangier, or into. any 
parts, garriſons, iſlands, or places beyond the ſeas, which 
then were, or at any time hereafter ſhould be, within or 
without the dominions of his Majeſty, his heirs or ſuc- 
ceſſors; and that every ſuch impriſonment is. by the ſaid 
ſtatute enaCted and adjudged to be illegal ; and that every 
ſubjeCt ſo impriſoned ſhall have an ation of falſe impri- 
ſonment, and recover treble coſts, and no leſs damages 


than 5004. againſt the perſon making fuch warrant, who | 


ſhall alſo incur a premunire.” 

By ſtat. 14 Ed. 3. cap. 10. it is enaCted as followeth : 
« In the right of the gaols which were wont to be in ward 
of the ſheriffs, and annexed to their bailiwicks, it is aſ- 
| ſented and accorded, that they ſhall be rejoined to the 

ſheriffs, and the ſheriffs ſhall have the cuſtody of the ſame 
gaols as before this time they were wont to have, and 
they ſhall put in ſuch under-keepers for whom they will 
anſwer.” And this is conhrmed by 19 Hen. 7. cap. 10. 
Alſo it is recited by 5, Hen. 4. cap. 10. ** That divers con- 
ſtables of caſtles within the realm, being aſſigned Juſtices 
of the peace by the King's commiſſion, had, by colour of 
ſuch commiſſhon, uſed to take people, to whom they bore 
evil will, and imprifon them within the ſaid caſtles, till 
they had made fine and ranſom with the ſaid conſtables for 
their deliverance : and thereupon. it is enaCted, that none 
be impriſoned by any Juftice of the peace, but only in 
the common gaol, ſaving to lords, and others which have 
gaol!s, 2 franchiſe in this caſe.” | 


© O M. 


Sirice this ſtatute it has been held, that regularly no one 
can juſtify the detaining a.priſoner in cuſtody out of the 
common gaol, unleſs there be ſome particular reaſon for ſo- 
doing; as if the party be ſo dangerouſly ſick, that it would 
apparently hazard his life to ſend him to the gaol; op 
there be evident danger of a reſcous from rebels, &e, et 
conſtant praCtice ſeems to authorize a commitment 4 
meſſenger ; and it is _s it ſhall be intended to have 
'been made in order for the carrying of the part 
'2' Hawk. P, C 118. TIN DIES 

And it is ſaid, that if a conftable bring a felon to gaol 
p_ _ o'er _ » receive him, the town where s 
1s conſtable ought to keep him till the next paol-deli 
H. Þ. Ce *vg , OT OO, 
' If a perſon arreſted in- one county for a crime done in it, 
ly into another county, and be retaken. there, he may be 
committed by a Juſtice of the firſt county to the gaol of 
ſuch county. #. P. C. 93. 

But by the better opinion, if he had. before any arreſt 
fled into ſuch county, he muſt be committed to the gaol 
thereof by a Juſtice of ſuch county. 2 Hawk. P. C. 118, 
Dalt. c. 118, 

Alſo it ſeems to be laid down as a rule by ſome books, 
that any offender may be committed to the gavl next to 
the place where he was taken, whether it lie in the ame 
county or not. 2 Hawk, P.C. 118, 

As priſoners ought to be committed at firſt to the proper 
priſon, ſo ought they not to be removed thence, except 
in ſome ſpecial caſes; and to this purpoſe it is enacted b 
31 Car. 2. cap. 2. ** That if any ſubject of this realm 
ſhall be committed to any priſon, or in cuſtody of any 
othcer or officers whatſoever, for any criminal or ſuppoſed 
criminal matter, that the ſaid perſon ſhall not be removed 
from the ſaid priſon and cuſtody into the cuſtody of any 
other officer or officers, unleſs it be by habcas corpus, or 
ſome other legal writ, or where the priſoner is delivered 
to the conſtable or other inferior officer, to carry ſuch pii- 
ſoner to ſome gaol ; or where any perſon is ſent by. order 
of any Judge of aſfſize, or Juſtice of the peace, to any 
common workhouſe, or houſe of correCtion ; or where 


y | the priſoner is removed from one priſon or place to another 


within the ſame county, in order to a trial or diſcharge by 
.due courſe of law; or in caſe of ſudden fire or infeCtion,, 
or other neceſlity ; upon pain that he who makes out, 
ſigns or counterſigns, or obeys or executes ſuch warrants 
ſhall forfeit to the party grieved 100/, for the firſt offence, 
'200/. for the ſecond, &c.” 2 Hawk. P. C. 118. 

By ſtat. 6 Geo. 1. c. 19. Vagrants and other criminals, 
offenders, and perſons charged with ſmall offences, may 
for ſuch offences, or for want of ſureties, be committed 
either to the common gaol or houſe of correction, as the 
Juſtices in their judgment ſhall think proper. 

By ſtat. 24 Geo. 2, cap. 55. If a perſon is apprehended, 
upon a warrant indorſed, in another county, for an of- 
fence not bailable, or if he ſhall not there find bail, he 
ſhall be carried back into the firſt county, and be com- 


mitted, or, if bailable, bailed, by the Juſtices in ſuch firſt 
county. 


2. Examination of the perſon committed, and form of the 
commilment. . | 

By ſtat. 2 & 3 Ph. ts M. cap. 10. it is enaQted, that 
every Juſtice or Juſtices, before whom any perſon ſhall be 
brought for man{laughter or felony, or for ſuſpicion thereof, 
| before he or they ſhall commit or ſend ſuch priſoner to 
ward, ſhall take the examination of ſuch priſoner, and 
information of thoſe that bring him, of the faCt and cir- 
cumftances thereof, and the ſame, or as much thereof 25 
ſhall be material to prove the felony, ſhall be put 
writing, within two days after the ſaid examination, and 
the ſame ſhall certify in ſuch manner and form, and at 
ſuch time as they ſhould and ought to do, if ſuch priſoner 
ſo committed or ſent to ward had been bailed, or let to 
' mainprize; -upon ſuch pain as in 1 & 2 Ph. & M. c. 13: 
is limited and appointed, for not taking or not certifying 
ſuch examinations, &c. And it is farther-enaCted, that 
the ſaid Juſtices ſhall -bave authority to bind all ſuch by 
 recognizance or obligation, as do declare any thing Ma- 


terial to prove the manſlaughter or felony, to _ 
| : | 


| 


COM 


r town corporate where the trial of the 
counts eter or felony ſhall be, then and there to 
ſaid -- :1 evidence againſt thT party ; and that the ſaid 
w_— ſhall certify the faid bonds taken before them, in 
Ns ger as they ought to certify bonds mentioned in 
wy former at, &c. : ; . 

A Juſtice of the peace may detain a priſoner a reaſon - 
ble time, in order to examine him; and it is ſaid that 
= days is a reaſonable time for this purpoſe. 2 Hawk. 
PC. 119. Dalt. c. 125. 2 Infl. 52, 591. 
| ; 60s commitment muſt be in writing, and under the 
hand and ſcal, and ſhew the authority of him that made it, 
nd the time and place, and muſt be direQted to the keeper 
of the priſon. Jaws, P.C. 119. It may be either in 
the King's name, and only teſted by the Juſtice, or in 
the Juſtice's name. 2 Hawk. P. C. 119. 

It may command the gaoler to keep the party in ſafe 
and cloſe cuſtody ; for this being what he is obliged to 
do'by law, it can be no fault to command him fo to do. 
2 Hawk. PG; I19- 260 ; ; 

[t ought to ſet forth the crime, with convenient certainty 
whether the commitment be by the Privy Council, or any 
other authority, otherwiſe the oficet is not puniſhable by 
reaſon of ſuch mittimus for ſuffering the 75 to eſcape ; 
and the court, betore whom he 1s removed by habeas corpus, 
ought to diſcharge or bail him ; and this doth not only 
hold where no cauſe at all is exprefſed in the commitment, 
but alſo where it is ſo looſely ſet forth, that the court 
cannot adjulge whether it were a reaſonable ground for 
impriſonment. 2 Huwkh. P C. 119. 

"A commitment for high-treaſon or felony in general, 
without expreſſing the paticu'ar ſpecies, has been held 
good. 2 Hawk. P. C. 119. But now, ſince the habeas 
corpus aCt, it ſeems that ſuch a general commitment is 
' not good ; and therefors where 4. and B were com- 
mitted for aidinz and abetting Sir Fames Montgomery to 
make his eſcape, who was committed by a warrant of a 
Secretary of State for high-treaſon, on a habeas co pus, 
they were admitted to bail, becauſe it did not appear what 
ſpecies of treaſon Sir James was guilty of. Stn, 596. 
1 Salt. 347. S. C. : | 

Tis fate to ſet forth, that the party is charged upon 
. oath ; but this is not neceſſary ; for it hath been reſolved, 
' that a commitment for treaſon, or for ſuſpicion of it, 
- without ſetting forth any particular accuſation or ground 
of the ſuſpicion, is good. 2 Hawk. P.C. 120. 

Every ſuch mittimus ought to have a lawful conclu- 
fon, v1z. that tke party be ſafely kept till he be deliver- 
ed by law, or by order of law, or by due courſe of Jaw, 
or that he be kept till farther order (which: ſhall be in 
tended of the order of law), or to the like effect ; and if 
the party be committed only for want of bail, it ſeems 
to be a good concluſion of the commitment, that he be 
kept till he find bail ;. but a commitment till the perſon 
who makes it ſhall take farther order, ſeems not to be 
good ; and it ſeems that the party committed by ſuch, or 
any other irregular mittimus, may be bailed. 2 Hawk. 


P.:C.-:320. 


Alſo a commitment grounded on an aCt of parliament 
ought to be conformable to the method preſcribed by ſuch 
ſtatute; as where the churchwardens of Northampton 


- were committed on the 43 Eliz. cap. 2. and the war- 


rant concluded in the common form, viz. wntil they be 


' duly diſcharged according to law; but the ſtatute appoint- 


ing, that the party ſhould there remain until he ſhouid ac- 
count, for want of ſuch concluſion they were diſcharged. 
Carth, 152, 153. 

90 where one Bracey was committed by the commiſ- 
ſioners of bankrupts, for refuſing to anſwer, and they 
concluded their warrant, viz. until he conform yy + to 
eur authority, and be thence delivered by due courſe of law ; 
and upon the return of a habeas corpus, he was diſcharged ; 
for the ſtatute only impowers them to commit until be 
fubmit himſelf to be by them examined, 1 Salk. 348.” 

So where the warrant returned of a commitment by 
commiſſioners of bankrupt, for refuſing to be examined 


| by them, was, viz. or otherwiſe diſcharged by due courſe” 


of law, it was held naught; for the ſtatute is, he ſhall 
You. 1." N* 45. | | 


the next general ' gaok-delivery, to be holden within the | 


- 


Ys 


a 


be committed until he ſubmit himſelf to 
the commiſſioners; 1 Salk. 357. 

Defendant was committed, upon a conviction for deer- 
ſtealing, for a year, and till ſuch time as be ſhould be ſet 
in the pillory, - whereas the a& fays for a year only, and 
therefore he was diſcharged: ' Comb. 305. | 

Record of commitment ſhould be in the preſent tenſe ;* 
per Holt Ch. J. 12 Mead. 516. 

Mr. Baxter being committed, by two Jullices of the 
peace of Middleſex, to Clerkenwell priſon, was brought by 
habeas corpus to C. B, the gaoler returns, that he keeps 
him by virtue of a warrant from the Juſtices of the peace, 
in theſe words, Whereas it hath been proved unto us, ton 
oath, that Richard Baxter; cer, h«th taken wpon him 16 
preach in an unlawful aſſembly, conventicle, or meeting, un- 
der colour or pretence of exerciſe ef religion, c:ntrary to the 
laws and fatutes of this realm, at Aon, where he now 
liveth, in the. ſaid county, not having ſubſcribed the oath 
by att of parliament in that caſe appointed to be taken ; and 
whereas we having tenlered to him the cath and declaration 
appointed to be taken by ſuch as fhail offend againjl the ſaid 
Hlatute, which he has refuſed to take 5 1e therefore ſend you 
herewith the bedy of Richard Baxter, friftly charging and 
commanding yeu, in his Maje/ty's nane, to receive bum the 
ſaid Richard Baxter into his Majeſty's faid priſen, and 
him there jafely to keep /ix months, without bail er main= 
priſe; and hereof, &c. This return the court held' itt 
ſufficient, the warrant being vicious throughout. Firſt, 
there is nothing in the warrant to certiſy to the court 
on what ſtatute the Juſtices proceed. Secondly, admit 
they did proceed on the ſtatute 17 Cer. 2, (which they 
muſt intend, if any), yet the commitment is ill, for fe- 
veral reaſons: firſt, it does not appear that Baxter was 
guilty of any offence at all againlt this aft: this law 
does not forbid conventicles, nor enjoin-the taking of 
any oath, nor ſubſcribivg any declaration (nay, there is 
no ſuch thing as a declaration in the aQ); the preaching 
at conventicles is only one of: the deſcriptions that ars 
there given of ſuch perſons as are not to come within 
five miles, &c. and the taking the oath is only allowed 
them as a remedy to ſecure themſelves againſt the penalty 
of the law ; the only offence then is, of perſons ſo de+ 
ſcribed, to come within five miles of a corporation, : or 
the place where they have taken upon them to preach, 
&c. now it does not appear by the warrant, that Mr. 


be examined by 


| Baxter did either of theſe; it is only ſaid, that he took 


upon him to preach at Aon, where he now liveth, 
which laſt words are only the ſuggeſtion of the Juſtices, 


]and not any part of that which is proved unto 'them, 


upon oath, as the crime intended to be puniſked by the 
law muſt be: ſecondly, it does not appear that he 
preached, &c. ſince the aft of oblivion; neither -is 
there any other deſcription given of him to make him 
the perſon intended to be reſtrained by the a; the time 
ſhould have been expreſſed. Thirdly, it is nor faid who 
made the oath before the Juſtices ; ſo that the priſoner 
can have no remedy in caſc the oath were falſe. Fourth- 
ly, if his being at Ao were proved after, &:, yet it 
does not appear how long he continued there ; pofſib'y 
he might be ſent for before the Juſtices, and committed 
immediately after his preaching, and then he could not 
be guilty of any reſidence puniſhable within this aCt; and 


for theſe reaſons he was .diſcharged. 1 Bac. Abr. 382. 
See Baill, | 


3. Charges of the commitment, and duty of the gavler. 


By ſtat. 3 Zac. 1. cap. 10. it is enaCted, ** 'That every 
perſon and perſons that ſhall be committed to the com- 


mon or uſual gaol, within any county or liberty within 


this realm, by any Juſtice or Juſtices of the peace, for 
any offence or miſdemeanour, having means or ability 


thereunto, ſhall bear their own reaſonable charges, ſor 


ſo conveying or ſending them to the faid gaol ; and the 
charges alſo of ſuch as ſhall be appointed to guard them 
to ſuch gaol, and ſhall ſo guard them thither; and if 
any ſuch perſon or perſons, ſo to be committed, ſhall re- 
fuſe, at the time of their commitment, and ſending to 
the ſaid gaol, to defray the ſaid charges, or ſhall not then 


pay or bear the ſame, that then ſuch Juſtice or Juſtices 
dtenteton: Le oak _ of 


CO M 
of the peace ſhall and may, by writing under his or 
their hand and ſeal, or hands and ſeals, give warrant to 
the conſtable or conſtables of the hundred, or conſtable 
or tithing-man of the tithing or townſhip where ſuch 
perſon or perſons ſhall be dwelling or inhabit, or from 
whence he or they ſhall be committed, or where he or 
they ſhall have any goods within the county or liberty. 
to (ell ſuch and ſo much of the goods and chattels of 
the ſaid perſons, as by the diſcretion of* the ſaid Juſtice 
er Juſtices of the peace ſhall fatizfy and pay the charges 
of ſuch his oy their conveying or ſending to the ſaid gaol ; 
the appraiſement ts be made by four of the honeſteſt in- 
babitants of the pariſh or tithing where ſuch goods or 
chattels ſhall remain and be; and the overplus of the mo- 
ney which {tafl be made thereof, to be delivered to the 
party to whom the ſaid goods ſhall belong.” 
nd it tis farther enafted, ©* That if the ſaid perſons 
ſhall not have, or be known to have, any goods or chat- 
tels which may be fold for the purpoſe aforeſaid, within 
the county or liberty, an indifferent aſſefiment ſhall be 
made by the conſtables and churchwardens, and two or 
three other honeſt inhabitants of the pariſh or tithing 
where ſuch offenders ſhall be taken or apprehended ; the 
ſaid taxation being allowed under the hand of one or 
more Juſtice or Juſtices of the pexce, if there be ſuch 
conſtables or churchwardens there inhabiting ; and in 
default of them, by four of the principal inbabitants of 
the ſaid pariſh, townſhip, or tithing where ſuch offender 
ſhall be taken or apprehended ; and if any fo aflefſed 
ſhall refuſe to pay their ſaid taxation, then the Juſtice 
or Juſtices of the peace by whom the ſaid offender ſhal} 
be committed to priſon, or any Juſtice of the peace near 
adjoining, ſhall and may give warrant as aforeſaid, to 
the conſtable, tithing-men, or other officer, there to di- 
ſtrain the goods of any ſo afſeſſed, which ſhall refuſe to 
pay the ſame, and to ſell the fame ; and that ſuch per- 
ſon or perſons ſo authorized, ſhall have full power fo to 
diſtrain, and by appraiſement of four ſubſtantial inhabi- 
tants of the ſaid place, to fell a ſufficient quantity of the 
oods and chattels of the perſon ſo refuſing, for the levy- 
ing of the ſaid taxation; and if any overplus of the money 
come by the ſale thereof, the ſame to be delivered to the 
owner.” | 
By ſtat. 27 Geo, 2. c. 3- When any perſon, not havy- 
| ing goods or money in the county where he is taken, 
ſufficient to bear the charges of himſelf and of thoſe 
who convey him, is committed to gaol, or to the houſe 
of correCtion, by warrant from a Juſtice, then on appli- : 
cation by the conſtable or other officer who conveyed 
| him, to any Juſtice for ſuch county or place, ſuch Juſtice 
ſhall upon oath examine into and aſcertain the reaſonable 
expences, and ſhall without fee, by his warrant, order the 
treaſurer to pay the ſame. But in Middleſex, the ſame 
ſhall be paid by the overſeers of the poor of the pariſh 
where the | erveny was apprehended. | 
By the habeas corpus aft, the charges of conveying an 
offender is limited not to exceed 129d. a mile; which 
may be an argument for allowing as much in this caſe, 
eſpecially as ſecurity is to be given, before a man is re- 
moved on that aft by habeas corpus, that he ſhall not 
eſcape by the way, which renders guards in that caſe not 
ſo neceſſary. | 
By ſtat. 3 Hen. 7. cap. 3. it is enated, & That every 
ſheriff, bailiff of franchiſe, and every other perſon, hav- 
ing authority or power of keeping of gaol, or of pri- 
ſoners ſor felony, do certify the names of every ſuch 
priſoner in their keeping, and of every prifoyer to them 
commitied for any ſuch cauſe, at the next general gaol- 
delivery, in every county or franchiſe where any ſuch 
paol ſhall be, there to be calendared before the Juſtices 
of the deliverance of the ſame gaol, whereby they may, 
as well for the King as for the party, proceed to make 
deliverance of ſuch priſoners, according to the law ; on 
pain to forfeit to the King, for every default there re- 
corded, 100 s. 


4. How party committed may be diſcharged, 
A perſon legally committed for a crime, certainly ap- 


| Abr. 385. 


be layefully diſcharged by any-other but by the King, ty. 


he be acquitted on his trial, oy have an ignoramy 

By the wor Jury, or _ s proſecute kim wg Spa 
clamation for that purpoſe the Juſtices ol-deli 
very. 2 Hauk. P. Cd, k MAY 
| But if a perſon be committed on a bare 
without any appeal or inditment, for a ſuppoſed crime 
where aftcrwards it appears that there was none; as "Ba 
the murder of a perſon thovght to be dead, who veer! 
wards 1s fonnd to be alive, it hath been holden, that "4 
| may be ſafely difmiffed, without any farther proceedin 
for that he who ſuffers him to eſcape is properly puniſh? 
able only as an acceflory, where there can be no vtinci. 
pal; and it would be hard to puniſh one for a contem 
tounded on a ſuſpicion appearing in ſo unconteſted a __ 
ner to be groundleſs, 2 Hawk. P. C. 121. 

: Committee, Is he or they to whom the confiderg« 
tion or ordering of any matter is referred, either þ 
ſome court, or conſent of parties to whom it belongeth, 
As in parliament, a bill being read, is either conſented 
unto and paffed, or denied, or neither, but referred i» 
the confideration of ſome diſcreet men appointed þ 
the houſe farther to examine it, who thereupon ot 
Called committees : commiltce of the King, WW:f!. Pay 
2. Syzmb. tit. Chantery, jef?. 144. This word ſeemeth 
to be ſomething ſtrangely uſed in Kitchin, fel. 160, 
where the widow of the King's tenant being dead, is 
cal'ed the commiltze of the King ; that is, one commit 
by the ancient laws of the land to the King's care and 
proteCtion. 

Commotrgre, Fr, A felow-monk, that lives in the 
convent. 3 Part. Infl. f. 15. 

Common, (Commune, 7. 4. quod ad emnes pertinet) Sig- 
nifies that ſoil or water whereof the ufe is common to this 
or that town or loriſhip ; as common of poſture (commune 
paſturz.) Bradon, lib. 4. cap. 19. & 40. Common of 
fiſhing (commune piſcariz.) J[dem, lib. 2, c. 34. Cimm- 
mon of turbany (commune tuibarix, 7. e, 'of digging 
turves.) dem, lib. 4. c. 41, Common of eflavers (com- 
mune eſtoveriorum.) Kitch, fol. 94, Oc, 

Common is a Tight of privilege which one or more 
perſons claim to take or uſe, in ſome part or portion of 
that which another man's lands, waters, woods, &s. do 
naturally produce, without having an abſolute propetty 
in ſuch land, waters, wood, &c. It'is called an incor- 
poreal right, which lies in grant, as if -originally coth- 
mencing on ſome agreement between lords and tenants, 
for ſome valuable purpoſes, which 'by age being formed 
into a preſcription, continues, although there be no deed 
or inſtrument in writing which proves the original contra 


or agreement. 4 Co. 37. 2 Infl, 65. 1 Vent. 387- 


ſuſpicion, 


1. Of the ſeveral kinds of commons. | 
2. How far owner of the ſoil is intereſled. 


3. How far the commoner is intereſled in the ſoil; and of 
the remedies given him by law, | 


4. Of approvement, incloſure, apportionment, and extitr 
guiſhment. 


1. Of the ſeveral kinds of commons. x 

The general diviſion of common, according to ſome 
books, is into, firſt, common of paſture, which is 2 right 
or liberty that one or more have to feed or fodder their 
beaſts or cattle in another man's larids ; fecondly, A 
common of turbary, or a liberty of cutting tupves in n-. 
other man's land or ſoil ; thirdly, Common of piſcary, Or 
a right and liberty of taking fiſh in another's fith-pond, 
pool, or river ; fourthly, Common of eftovers, which 15 2 
right of taking trees or loppings, ſhrub, underwood, 10 
another's woods, coppices, &c. and fiſthly, A livery, 
which in ſome manors the tenants have of digging and 
taking ſand, gravel, ſtone, &c. in the Jord's foil. | Bac. 


| 


' But the word common is uſually underſtood of com- 


mon of paſture, of which there are four kinds; th 
Comman appendant ; ſecondly, Common appurtenant 3 thirdly, 


pearing to have been done by ſome one or other, cannot 


Common in groſs ; fourthly, Cemmen by rea/on of — 
| | CMIMGe 


C O M 
mon appendant and common appurtenant are in a 
——_ ple cir a as appears by Fitz. Nat. Br. fol. 
180. and are defined to be a liberty of common a rtgining 
to, or depending on, ſuch and ſuch a freehold ; which 
- - common mult be taken with bealts commonable, as horſes, 
oxen, kine, and ſheep, being accounted fitteſt for the 
loughman 3 and not of goats, geefe, and hogs. But ſome 
make this difference, that common appurtenant may be ſe- 
yered from the land whercunto it appertains, but not 
Lommon appendant ; which (according to Sir Edward Coke. 
lib. 4. f- 37-) bad this beginning : When a lord en- 
ſeoffed another in arable lands, to hold of him in ſocage, 
the feoffee, to maintain the ſervice of his plough, had at 
krſt, by the courteſy” or permiſſion of his lord, common in 
his waſte for necefſary beaſts to car and compoſt his land; 
and that for two cauſes : one, for that it was tacitly im- 
plied in the feoffment, by reaſon the feoffee couid not 
till or compoſt his land without cattle, and cattle could 
not be ſuſtained without paſture ; ſo by conſequence the 
feoffee bad, as a thing neceſſary and incident, common in, 
the waſtes and land of the lord. And this appears by the 
ancient books, temp. Ed. 1. tit. Common 24. and 17 £4 
2, tit. Common 23. and 20 E4. 3.'tit. Admeaſurement 8. 
and by the ſtatute of Merton, 5.4. The ſecond reaſon 
was, for maintenance and advancement of tillage, which 
is much regarded and favoured by the law. 

Common appendant of common right belongs to arable 
hnds for beaſts that ſerve for maintenance of the plough; 
as horſes and oxen to plough the land, kine and ſheep tv 
compolt it LG for fuch —— "6 ie 1$ no need to 

reſcribe. C9. Lit. 122 a. 2 n. 8.4. 

This kind of common is regularly 'appendant only to 
arable land, yet it may be claimed by that name, as ap 

ndant to Ss: farm, a plough-land, or a carve «4. 
Find, though it may contain paſture, meadow, and wood ; 
for it ſhall be preſumed to have been all originally arable 
land, though afterwards converted into meadow, paſture, 
&c. 1 Bac. Abr, 336. . 

It can only be for ſuch cattle as are neceflary in tillage ; 
as oxen and horſes to plough the land, and cows and ſheep 
to compoſt it ; and therefore a pv poi 0 to have com 
mon apoendant for all manner of cattle, is not good ; 
becauſe it comprehends goats, geele, and ſuch jike, which 

is more properly common appurtenant. 1 Bac. Abr. 386. 

Common Fppcncant may -Kgp 4 an to any: 
,Certaln num Cattle. 1 Bac. Avr. Zo. 

A man may have common appendant for thirty cattle 
In one place, and to the ſame land common appen«vant 

'alſo in another place, for part of his ſaid cattle, and fo 
my take it where he pleaſes. 1 Bac. Abr. 386. 
ommon appendant may be through all the year, fav- 
ng at x certain time, in which the lord ules it. x Bac. 
br. 3806. Se | 

So it may be to common in the meadow, carried off, 
till Candlemas. 1 Bac. Abr. 387. 

If an inhabitant of one pariſh hath common appendant 
in' certain waſte grounds, which lie in another pariſh, he 
ws be aſſeſſed and pay taxes in that pariſh where his 

arm lies, and not in that in which he hath common ; 
for the common is only incident to it, and will paſs by a 
grant of the common ; and is therefore to be confidered 
no! part. of the ' farm to be taxcd the higher. 1- Sek. 
169. | | 

A man preſcribed for common ' for. all commonable 
beaſts as to. his houſe appertaining, and in arreſt ater 
verdidt the court faid, that upon demurrer it might pe/- 
haps have been ill ; but after verdift, though it be neuher 
appendunt nor appurtenant, &c, in flrifineſs of law, yet.it 
15 good enough, and they ought to intend it appurtenant ; 
_ 05g wh the plaintiff. 2 Sid. 87. Trin. 1658. 

on:by v, Muſſenden. 

A preſcription, in common ' for all cattle, levant and 
Ng as rag to = ap which was held a 

preſcription, 2{t Ch. J. and the court; and b 

weil J. a cottage ot Frirp a curtilage, and ſo. there A 

a levancy and. couchancy upon a cottage, and it has 

been ſo ſettled, and there is no difference between a meſ- 

ſuage and a cottage as to this matter z the ſtatute' De ex- 

Tents Manerii ſays, that a cottage contains a curtilage, 
[6 re | 


Hr © *% _T 
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and that they will ſu a cottage has gt lc court 
- it. 2 Ld Ray. | ie k Wy meſs oſt 9 court 
In replevin the plaintiff "ix. for taki ſixty-foux 
ſheep in a place called Somer- Lees in_ the Kar of D. in 
Somerſetſhire. The defendants avyow.the taking, for the place 
where, &c. contains one. hundred acres of land ; that 
and before the taking Rich, Bowes was ſeized in fee, &c, 
and that the cattle were damaged- fealant, and that they diſ- 
trained them as his bailiffs The plaintiff in bar to this 
avowry pleads, that long beforc, and at the time when; 
Sc. one Philip Biggs was ſeized in fee of a certain acre 0 
land called O/d Ha/ter, ſituate in D. and that he, and all 
thoſe whaſe eſtate he hath, have uſed to have a right © 
common for all manner of ſheep, &c. as appendant to the ſat 
acre; and that the ſaid Biggs being ſo ſeized on the —— 
day of =—— 5 W. 3. made a demiſe to F. S; for ninety- 
nine years, if three lives ſo long lived ; and that afterward 
in 1704 F.S made an under-leaſe to the plaintiff's fath 
Robe:t Bennet for the reſidue of the term, who entered 
and was poſſcfſed, and afterwards died, leaving the plain- 
tuff his executor, who thereupon, as ſuch, entered, an 
then avers that the lives are ſtill in being ; and the fai 
plaintiff being ſo poſſeſſed uponthe 28th of Septcmber, 17373 
(being the day of the ſuppoled taking) did put his cattle 1n 
che ſaid place to depaſture, and enjoy the common as ap 
pendant to the ſaid acre ; and that while they were ſo de- 
paſturing the defendant ſeized them, and this he is read! 
to verify, The defendants reply, proteſting &s to the com- 
m0", and ſay, that before and at the time of the taking, the 
faid ſheeptnor any of them we'e not levant or couthant on the 
and, 'To this the plainuff demurs, and the defendants 
join in demurrer. Per cur”, The ſingle queſtion upon this 
demutrrer is. whether /evancy and couchancy is incident b, 
c:mmen appendant as well as to common afpurtenant ? If it 
be incident, then the plaintiff baving by. his plea in bar 
ſet forth, that they were levant and couchant, the defen- 
dant's replication has put a material, matter in iſſue, and 
the demurrer mult bc over ruled. Whether the plaintiff 
was bound to have pleaded levancy and couchancy is 
another queſtion, and might be very doubtful ; but that 
is not now neceſſary to be determined, ſupyoling the. de- 
fendant's replication material, as we think it is. So like= 
wile as to ſome other objections which have been made to 
the defendant's plea, 1 ihall paſs them, over as of no great 
weight. And as to the point in queſtion, I think. it 
could never have been made a doubt at the bar, had the 
nature and original of conimon appendant been rightly 
underſtood. It was faid, that common, appendant took its 
riſe from hence, that tenants of manors being by their 
tenure obliged to plough and till the logd's land, therefore 
they had the liberty of putting their cattle to be maintained 
in the lord's waſte, as they were to be employed 1n his 
ſervice. But I thiok that this opinion is a miſtake, and 
not warranted either by law or reaſon, and that were it 
to prevail, it. would be attended with the utmoſt abſurdity 
and inconvenience. 1 admit that common appendant is 
incident only to arable land ; fo is Co. Litt, 122. 6b. 
and fo are all the books as to this point, though in other 
matters of common appendant they difter widely. There- 
ſore as it is incident, it cannot be ſevered from the land ; 
and then the conſequence of that will be, that if land 
be divided into ever ſo many parts or parcels, the tenant 
of each diſtin parcel has a right to ſuch common as 
appendant to the land, in the ſame extent and degree as 
the tenant of the whole land had before the tenancy was 
divided ; and ſo every tenant of the manor mult keep the 
ſame number of horſes or oxen to plough and cultivate the 
lord's land, and on that account to feed them on the waſte, 
whether he be tenant of one hundred acres or only of a 
Gngle acre, which ſhews the abſurdity of ſuch an opinion, 
and as fell out to be the very caſe at preſent. "I here is 
another anſwer to. be given againſt that, opinion, and 
that is, that a man may have common appendant for cows 
and ſheep as well as horſes and oxen, as appears by 1 Roll: 
Abr. 397. and ſeveral other books, and was admitted by 
the plaintiff's counſel very rightly ; becauſe elſe, this 
being a replevin for ſheep, they would have made an end 
of their own caſe. But if there may be common appen- 


dant for ſheep, then ſuch common can never be enjoyed 


apert 
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upon account of keeping them to plow the lord's land, 
becauſe they are not capable'of being uſed in that manner. 
But I take this to be the true reaſon, that every tenant 
had a right t6 this commion' for his own benefit, and that, 
. as he had no place for keeping his cattle after they had 
done ploughing his land, he might turn ſuch cattle as 
were employed by him that way, upon the waſte of the 
lord, till the hay or corn was cut and the ground cleared ; 
and this appears to be the caſe in C9, Lit. 122. before 
cited, and ſeems to be a clear and intelligible account of 
the matter. For if this account be true, that it was a 
right of common for ſuch cattle as were employed in 
ploughing the tenant's land, then it can extend to fuch 
only as are levant and couchant on it. And there will be 
no abſurdity as in the former caſe ; for then if the Jand be 
divided into parcels, the common. will be divided into 
ren likewiſe; and a tenant of one acre of land will never 
e able toclaim common for ſixty-ſour ſheep, as in the pre- 
ſent caſe, becauſe the original tenant (perhaps) of one hun- 
dred acres had a right to it, Fhe conſequence of this will 
likewiſe be, that a tenant ſhall not be at liberty to borrow 
a ſtranger's cattle and put them on the common, at leaſt 
unleſs borrowed for a conſiderable time, ſo as to be. em- 
ployed, and be levant and couchany on the tenant's own 
| Jand ' at other times. Having thus explained the nature 
- and origin of common appendant, it becomes a very plain 
caſe for the defendants ; but I will juſt add a cafe or two 
'in confirmation of our opinion, though I think the caſe 
does not need it; and that is 4 Co. 38. b. and 1 Rol. Abr. 
' 398. with ſeveral year-books there cited, all to prove. 
that common appendant ' is only for cattle levant and 


couchant on the land, for the reaſons I have betore men- | 


tioned. 'Dherefore we are all of opinion, that there mult 
be judgment for the defendants. 4 in. 583. cites MS. 
Rep. Mich. 14 Geo. 2. in C. B. 

Common appurtenant can only be claimed by preſcrip- 
. tion, and is a right of commonage for beaſts, not only 
commonable, as horſes, oxen, cows, and ſheep, but like- 
wiſe for beaſts not commonable, as ſwine, goats and 

ceſe. Co. Litt. 122. 

He that claims a common by force of a preſcription, 
as an lnhabitint of a town, ſhall have no other cattle to 
common there, but what are levant and couchant within 
the ſame town, 1 Kol. Abr. 398. | 
If a man claims common by preſcription, for all m n- 

ner of commonable cattle in the Jand of another, as be- 
longing to a tenement, this is a void preſcription 3 be- 
* cauſe he does not ſay that it is for cattle levant and couch- 
ant upon the land to which he claims it to be appurte- 
nant ; for a man cannot have common ſans number ap 
purtenant to land ; and when he claims the common for 
all cattle commonable, and does not ſay for cattle levant 
and couchant upon the tenement, this .ſhall be intended 
common fans number, according to the words for there 
is not any thing to limit it, when it does not ſay for caitle 
levant and couchant. 1 Rel. Aby. 398. 

It ſeems agreed, that if a man has a grant of common 
for a certain number of beaſts, that the commoner may 
take the beaſts of a ſtranger, and put them upon the com- 
mon, ſo that it exceed not the number. .1 Bac. Abr. 387. 

Alſo in caſe of a common appurtenant, it is ſaid, that 
where the number of the beaſts to be commoned is certain, 
the commoner may grant over the commonage: of part, 
and re{erve the reſt for himſelf. 1 ones 375, Cro. Car. 
342. 

It is clear, that if a commoner borrows cattle to manure 
' his land, he may uſe the common with them ; for by the 
borrowing he has a ſpecial property in them, 2 4}. 84. 
1 Rol. Abr, 296, 402. 8. P. 

It was ruled by Hot Ch. ]. at JYinchefler Lent aſlize, 
10 I/ill. 3. that a man cannot preſcribe for common ap- 
purtenant to a farm, becauſe it is uncertain of what a 
farm conſiſts, perhaps of ten acres, or of one hundred 
acres ; but the preſcription ought to be laid to a mefſuage, 
and ſo many acres of land. But if there is an anctent 
furm, and the ſame lands always occupied with it, a man may 
' have common of piſture to depaſture his cattle tilling that 


farm. Ld, Riym. Rep. 726. Heckley v. Lamb, 


COM 
If there are two mancrs in one vill, th 
each may. intercommon ; and this is likewiſe called 
mon by.reaſon of vicinage. See 2 Bull. 89, "ow 
Every common by reaſon of vicinage, is common TY 


e tenants of 
7» 


pendant, and” thereture a man need not preſcribe in 
common pur cauſe de vicinnge ; but it is ſufficient to \, Y 
that he and all thoſe whole eſtate, &c. have uſed to a 
common cauſa vicinagit. 1 Rol. Abr. 399. | M 

Common in groſs 18 a right of commonave which muſt 
ve claimed by deed or preſcription, and has no 
to any land, belonging to the commoner ; it may 
certain number of cattle, or ſans number, 
2 Injl. 427. | 

He that hath common in groſs ſor a certain number of 
cattle, may put in the cattle of a ſtranger, and ufe the 
common with them. _ 11 Aen. 6. 22.b, 1 Rol, 4tr 
402. S. C. | Mos 


relation 
C be for þ 


Common appendant cannot. be made common in groſs; 
for this is. for cattle levant upon the land, to which, 6; 
and therefore it cannot be ſevercd without extinguiſhment. 
1 Rel. Abr, 401. 

50 common appurtenant for cattle levant and couchant 
upon the land, cannot be made in grols. 1 Rl. Ar, 
402, 2 | 

If A. and all thoſe whoſe eſtate he hath in the manor 
of D. have had time out of mind a fold-courſe, JF. com- 
mon of paſture for any number of ſheep, not exceeding 
three hundred, in a certain field, as appuitenant to the ſaid 
manor, he may grant over his fo!d-courſe to another, and 
ſo make it in gtoſs ; becauſe the common is for a certain 
number, and by the preſcription the ſheep are not to be 
levant and couchant upon the manor, but it is a common 
tor io many ſheep appurtenant to the manor, which may 
be ievered from the manor as well as an advowſon, 
without any prejudice to the owner of the land where the 
common 1s to be taken. 1 Rel, Abr. 402. 

Common by reaſon of vicinage or neighbourhood, is a 
liberty that the tenants of one. lord in one town have to 
common with the tenants of another lord in another town. 
Thoſe that challenge this kind of common, (which is 
uſually called intercommening) may not put their cattle in 
the common of the other town; for then they are di- 
ſtrainable ; but turning them into their owa fields, if they 
{tray into the neighbour common, they mult be ſuffered, 
Cowell, edit. 1727. Ki, | | 

Common by reaſon ef vicinage is but an excuſe of tre(- 
pals, and no man can put his beaſts into the land in which 
he has ſuch common, but they muſt eſcape thither them- 
{cives, and either of the parties that has ſuch neighbouring 
grounds, may incloſe againſt the other. C3. Lit. 122. a. 

But if there be common by reaſon of vicinage between 
two. manors, and the lord of one manor incloles, yet he 
ſhall not bind a copyholder of the ſame manor, but that 
he may have common'pur cauſe de vicinage as he had be- 
fore. 1 Rel Aby. 399. | 

if there be common by reaſon of vicinage between the 
towns of 4. and B. and A. hath fifty acres of common, 
and ZB. hath one hundred acres of common, the inhadi- 
tants of 4. cannot put more cattle into their common than 
the fiſty acres will depaſture, withont any regard to the 
common ot B, for the original cauſe of this common was 
not the profit of either town, but to prevent ſuits 1n open 
countries for reciprocal eſcapes from: one ficld into the 
other. 7 Co. 5. 6. 


2. How far owner of the ſoil is intereled, 

The lord of the foil hath ſuch an intereſt therein, that 
it ſeems agreed, that a cuitom or prelcription totally to 
exclude him from all manner of profit, is void, as ut- 
reaſonable and againſt law. Co. Lit. 122.4. 

But one may preſcribe or alledge a cuſtom to hav? for 
lam veſturam terre, from ſuch a day to ſuch a day, al 
exclude the owner of the ſoil. C9. Lit. 122. 9. ; 

Alſo it ſeems by the better opinion, that a preſcrip* 
tion for ſol. & ſeparal” paſtur* at all times, {o as to &x- 


clude the lord from feeding there, is good ; for this does 

not exclude the lord of all the profits. ſor he fhall have 

the mines, trees, &c, and is not like a preſcription for gs 
NY | | | wy who 
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hole 
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vho! common to exclude the lord, for that is re- 
ek See 1 Vent. 383-  Vangh. 251. 1 Sand. 350. 


68. - - 
: og lord withaut preſcription cannot agiſt the cattle of 


or in the common.* 1 Rol. Abr. 396, - 

, —_ = aw licenſe 'a ſtranger to-put " his cattle, if 
he leaves ſufficient common for the commoners, 12 
= DS feed alien in fee the ſoil where the common 1s 
taken, ſaving his power of paſture, as lord, he ſhall 
have common there as lord ; aliter without any ſaving ; 
but the alienee of the ſoil may depaſture it as the lord 
had done before. 1 Rol. Abr. 396. 

If A. grants common to B. in a certain place, A. 
cannot afterwards:ere& a rick there ; for by the grant the 
cattle of B. are to range over the whole place-without 
reſtraint, and- it ſhall not be in the power of A. to defeat 
his own grants Cro, Fac. 271. 


.” 1 


3. How far the commoner 1s interefled in the ſoil 3 and of 
the remedies given him by law. ET. 
'A commoner hath only a. ſpecial and limited intereſt 
*n the ſoil, but yet he ſhall have ſuch remedies as arc 
commenſurate to his right, and therefore may diſtrain 
beaſts damage-feaſant, bring an aCtion on the caſe, &c, 
but not being abſolute owner of the ſoil, he cannot 
bring a general aQiion of treſpaſs for a treſpaſs done upon 
the common. See Bridg. 10, 11. Godb, 123, 124- 
2 Len, 201, 202» o : 1. 
A commoner cannot .regularly - do any thing on the 
foil which tends to the melioration or yy 4s of 
the common, as cutfing down of buſhes, fern, &c, 1 
Sid. 251. 12 Hen. 8.2. 13 Hen. 8. 15. 
Therefore if a common every year in a flood is ſur- 
rounded with water, the commoner cannot make a 
trench in the ſoil to avoid the water, becauſe he has 
nothing to do with the ſoil, but only.to take the gra 
vith the mouth of the cattle. 1 Rel, Abr. $05. 2 Bulſt, 
116, | TY OE: Hu 
Every commoner may break the common if it be in- 
cloſed, and although he doeg not put his cattle in at 
the time, yet his right of commonage ſhall excuſe him 
ſrom being a treſpaſſor. Lit. Rep. 38. See 1 Rol, Abr. 
06 —_ 


If a tenant of the freehold ploughs it, and ſows it with 
corn, the commoner may put in his cattle, and therewith 
eat the corn growing upon the land ; ſo if he lets his 
corn lie in the field beyond the uſual time, the other 
commoners may notwithſtanding put in their beaſts. 
2 Leon, 201, 203. 


In treſpaſs by the lord, the defendant juſtified the | 


taking the cattle damage-feaſant, ſetting forth a- cu/fom 
that the plaintiff, tvho was lord of the manor, had the ſole 
right to the place where, &c. entirely to himſelf until Lam- 
mas-day, but that afterwards it was common to the tenants, 
ſo as the praintiff could put in three horſes, and no more 
ard becauſe after Lammas-day, Wc. he put in more, the 
defendant took them damage-feaſant. This cuſtom was 
found for the defendant. It was moved, that defendant 
being only a commoner could not take cattle, and the 
place where, &c. is the ſoil of the plaintiff, ſo as his 
cattle cannot be damage-feaſant on his own ſoil. Two 
Juſtices held the taking good, becauſe the lord is to be 
excluded by cuſtom for all but his ſtint, and the- com- 
moners have no other remedy to preſerve their right; 
but two other Judges doubted, becauſe the commoners 
ought not only to ſhew the cuſtom, but alſo the uſage to 
d/train the lord's cattle damage-feaſant when he exceeded 
his ſtint. Cro. Fac. 201. pl. 1. Trin. 6. Fac. B. R. Ken- 
mc v, Pargiter. | 

If a grant be made to F. $S. of common, and aſter 
the ſaid grant the grantor eres a ſlack of corn there, the 
grantee may put in his cattle to uſe his common, and may 
ule the whole place for his common, and eat the hay. 
Reſolved. But for want of ſhewing the indenture of 
grant, which is the ground of his title, judgment was 
given againſt him, Yelv, 201, ill. 8 Jac. B. R, 
armer v, Flunt. | 
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| Treſpaſs for carryl 


| 


. "Ge a6-- | 
ng-away'thirty load of thorns in 2 
place called the common waſte ; the defendant juſtifiess 
tor that he was ſciſed-of a meſſuage 'and+ three acres of _ 
land, and that he and all thoſe, &c. have ſed to cut - 
down omnes ſpinas creſcentes upon the ſaid - place, to ſpend 
\in their houſes, or about the ſaid londs, as pertaining to 
the ſaid houſe and lands ; the plaintiff replied, - that R. S. 
was ſeiſed-in fee . of the manor. of C. whereof, &c. and 
granted licenſe to him- to take the thorns, whereupon he 
cut them down, and the defendant afterwards took them. 
lt was.held, that the lord 'may not cut down any thorns, 
nor licenſe-ony other to cut them, for that his preſcription 
excludes: the.lord z/ but. if the defendant had claimed com- 
mon of eſtovers only, then it the lord had firſt cut down 
the thorns, the commoner might not take them ; where=- 
fore. it was agudged for . the-defendant. Cre. F. 256. 
pl. 15. Mich. 8 ac. B. R. Douglas v. Kendal. | 
, A man had common for his cattle leyant- and couchant 
upon his land in a field called B. when it was ſowed with 
corn, and he- put in ..his cattle when part of it was 
ſowwed ; the court held, that ſowing parcel -of the field 
ſhould not hinder him- from uſing his common in the re- 
lidue, becauſe part of the field might be ſowed: by covin, 
on purpoſe to hinder the commoner from taking his 
oo Brownl. 189. Mich. 8 Fac. Trueleck v. 

F £ £3.58 ED. 

A commoner cannot generally juſtiſy the cutting and” 
carrying away buſhes from the common, but by a ſpecial 
preſcription-he may juſtify the' ſame ; per tot. cur. Godb. 
182. pl. 258. Mich. g Fac. C. B, Anon. 5 

The King cannot grant. free warren to the prejudice 4 oY 
commoner. 2 To. 5. Arg. and admitted. Tr:i#, 21 Car. 

2 C: B. in the caſe of Timberly v. How, cites 43 Cro. 462+ 
; Highman y. Beft; and ſaid, that the grant cannot enable 
the grantee to ereCt a houſe, | 

Commoner may abate hedges made on his common, 

for that is not a meddlin with the ſoil, but only a pulling 
down the ereQtion. 2 Ad. 65. Hill. 29 & 28 Car. 2. 
'C. B. Maſon v, Caſar, -t; 
The lord or commoner may drive the bea//s of a com- 
moner mixed with the beaſts of a ranger to a conve- 
nient place .to ſever them; and may drive the beatts of 
the ſtranger out of the common without any cuſtom. 
3 Lev. 40. Hill. 33 Car. 2. C. B. Thomas v. Nichols, 

Treſpaſs for burning turfs ; defendant juſtifies that the 
turfs were on the land. where he has common (and ſhews 
title to it) and for damage-feaſant he burnt the turfs. 
Adjudged on demurrer that defendant cannot burn the 
turfs for this cauſe. 2 Fo. 193. Paſe. 34 Car. 2. B. R. 
Brombhall v. Norton. 

A. hath right of common in ſuch a cle, which belongs 
to B. who after the corn taken away ſows peaſe in it ; he 
cannot by ſuch a trick deprive 4. of the benefit of his 
"==" Per cur. 12 Mod. 648. Trin, 6 Will. & Ma. 

non. "x 

If a ſtranger who had no right of common put in 
cattle, any commoner might diftrain, Freem. Rep. 273. 
pl. 300. aſch. 1698. Dixon v. James. 

It a commoner finds conies on the ſoil ſpoiling the 
graſs, he may kill and take them, though they are put. 
there by the lord of the manor ; for he has no remedy by 
way of aCtion againſt the lord ; but this was a matter, 
long doubted of, becauſe the property was thought to be 
in the lord rattone /oli, and the beaſts were not at their 
natural liberty ; but it was allowed, that there could be 
no incloſure on the common to diſturb the right of com- 
moning ;z and ſo in reſpe& of the commoner the beaſts 
were unincloſed. 1 Rol, Abr. 405. 1 Bac. Abr. 390. 

It is a general rule, that a commoner cannot diſtrain 
or chaſe out the cattle of the lord, or terretenant, da- 
mage-feaſant, and that if the lord ſurcharges the common, 
his proper remedy is an aCtion on the caſe. See 2 Leon. 
203. Yelv. 104, 129. Cro. Fac. 208. 1 Brownl. 187, 
Godb. 182. ; 

Alſo if there be a cuſtom, that a cloſe ought to lie 
freſh and hained evcry ſecond year till Lady-day after the 
corn cut and carried away ; and F. S. hath uſed time out 
of mind to- have common ay " aid —_— after Lady-day, 


| 


, 


# 


-runs through the whole land. 
2 Lut. 1340. 


name, 


have pleaded thereto. 


no attaint hes. 
facias ought to have iſſued before the diftringas ; 


6: @ Mi 


ell it is fowed again with corn,, for his cattle levant and 


couchant upon a certain tenement as appurtenant thereto z 


in this caſe, if the lord of the foil of the ſaid cloſe, puts 


in his cattle in the ſaid cloſe, againft the cuſtom, when 


it ought to lie freſh and hained by cuſtom, the ſaid 7. S. 
though he be but a commoner, yet he may take the 
cattle of the lord there damage-feaſant, and juſtify in an 
action of treſpaſs brought againſt him by the lord of 
the cloſe where he took the cattle ; for if the Jord may 
eat the graſs before the common is to be taken purſuant 


to the cuſtom, the tenant would be defeated of all the 
benefit of his common. 


1 Rol. Abr. 435, 406, 

If I have common of eſtovers in the woods of F. 8. 
and F. S, cuts part, or all the wood, yet I cannot take 
any part of this which is cut, but ſhall be put to my 
aſhſe, or caſe, as my efiate is. 1 Rel. Abr. zob. Cro. 


El:iz. 826. 8. P. 


The writ of admeaſurement lies by one commoner 
againſt another; but it the tenant ſurcharges the com- 
mon, the lord ſhall not have a wiit of admeaſurement 
againſt the tenant, FF, N. B. 125. | 

So if the lord ſurcharge the common, or approve 
without leaving ſufficient, the tenant ſhall not have a 
writ of admeaſurement againſt hin, but an aſſize. F. 


N, B. I25. t 


No writ of admeaſurement lies againſt a commoner 


fans number, nor ſhall his common be admealured, F, 
N. B. 125. 


One commoner cannot diſtrain the cattle of another, 


for the right of commonage which every commoner has 
Style 428. Nel, 104. 
22 Aſſ. pl. 25. 


a ſtranger damage-feaſant upon the common in his own 
for the intereſt which he has in the common, 
1 Rol. Abr. 405, 220. Felv. 130, Godb. 185, Fenk, 


But in his avowry he muſt alledge a particular da- 
mage, as that he could not have common in tam amplo 
modo quo debuit & conſuevit, for without a particular 
damage he can no more diltrain the beaſts of a ſtranger, 
than bring an aCtior! upon the caſe. 3 Lev. 104. 

If in an aCtion of trefpaſs brought by a commoner 
againſt a ſtranger, for putting his cattle in the common, 


144+. 


per quod communiam in tam ample modo habere non potuit, 


the defendant pleads a licenſe from the lord to put his 


cattle there, but does not aver there is ſufficient common 


left for the commoners ; this is a good plea; for though 

it may be objected, the plantiff may reply thereto, yet 

being the very gitt of the aCtion, the defendant ſhould 
2 Med. 6. | 

But in an aCtion againſt the lord, the plaintiff muſt 

particularly ſhew the ſurcharge. 2 Mezd. 7. 


4. Of approvement, mncleſure, apportionment, and extin- 


guiſhment, 


By the order of the common law, there could be no 


approvement, becauſe the common iſſued out of the 
whole waſte. 


2 1n!. $5, See the ſtat. of Merton, 20 
Hen, 3. c 4. fat. JR. 2. c. 46. and ftat. 3 Ed, 6. c. 3, 


under title &pprovement. 


There need not be to a year before the offenders. 
ſnould be indicted upon the {ttat. /Yeft. 2, c. 46. but 
there ought to be 4 conventent time for the country to in- 


judge what time is convenient; per Banks, Att. Gen, 
Cites a reſolution in 12 Fac. Cro. c. 440+ pl. 10. Hill. 
11 Car. B. R. in caſe of the King v, Epwerth. 

Judgment was had azainſt the inhabitants of 8. to re- 
Pair at their own proper colts the fences and dykes 
thrown down, and becauſe it was not done, a writ of 
inquiry of damages ifſued, and 5007. damages found, 
2nd d:/lrmngas to the ſheriif, to levy it upon the vills ; 
upon which they came by their counſel, and prayed ta 
have liberty to plead, inaſmuch as by this way they are 
condemned unheard, and that by an inqueſt againſt which 
And 'it was doubted, whether a ſcrre 
but 
upon conlideration the court thought, that. the diſtringas 


guire who wer? the proſterners, and the court ſhall ad- | 


lcited Cro. C. 280. and Cro. E. 85g. 
A commoner may juſtify the taking of the cattle of Car. 580. And they ſaid, that they might plead tothe right 


{now plead to the excefſiveneſs of the damages ; but ina(- 


C O M- 
ought to have contained @ ſcire facias in it, 
obtained leave to plead. Sr. 107. pl. 19, 
fs Car. 2. B. R. Quien Mither v. Somerſham Inkay; 
tands, 7 

The court was moved for a di/tringas apain 
habitants of H. for throwing on o* bake ef ni | 
of Bedford's in his drained land. per Roll Ch, || Ta 
it, but at the return of the diſiringas the inhabitants a 
plead to you notwithſtanding. Noy, the late King's At 
torney, would not have ſuffered it» St, 417, Tra 
1654. Anon, ; by dif 

After money levied by difiringas containing fieri 7: 
grounded on /F, 2. cap. 46. for throwing E Aer ang 
ſures, and inquiſition taken by the ſheriff ; Fore; prayed 
that the money might be brought into court, and remain 
and that he might have zrme to plead, which the court 
granted, Keb, 479. pl. 7. Paſch. 15 Car. 2. B, R, Ty, 
King v. the Inhabitant of the Foreſt of Dean, 

Upon an inquiſlition for throwing down fences, and 
80 /. damages aſJeſſed, a diflringas iſſued, and defendants 
came in, and pleaded, that it was net done nan; 
which was found againſt them, and ſecond damages given; oF. 
it was movet to ſet aſide the firſt damages; firſt, becauſe 
the inquiſition is only to aſcertain what vills have done 
it, to the intent that a d:/#7ingas may-go out, and it way 
never intended to conciude any in point of damages, be. 
ing only an inqueſt of office, againſt which no attaint 
lies. Secondly, becauſe thofe damages are aſſeſſed upon 
us before we were ſummoned, and ſo we were not heard 
for our excuſe, and to mitigate them, but eondemnet. 
and concluded not heard, nor not ſummoned, and they 


2 Infl. 477. Cn, 


and { þ 
Hill, 14 og 


— 


i upon the di/rmgas, ſo that it 18 not reaſon that they ſhould 
; be concluded as to the damages by the inquiſition ; out per 
cur? The firſt damages ſhould ſtand, and ſhall not he 
vitiated by the ſecond, becauſe the ſecond verdid as to the 
damages 1s void, inaſmuch as the ſole matter to be inguird 
| upon the ſecond iſſue is the noftanter ; but for better ſecu- 
rity they direCted the proſecutors to releaſe the ſecond da- 
mages, and as to the miſchief objected, that the damages 
being afſeſſed by inqueſt of office no attaint lies, that is 
true, but cannot be properly ſaid miſchief, becauſe it is 
ſo enacted by parliament, that the damages ſhall be al- 
ſeſſed as before ; yet if they are exceſſive, the party is 
not without remedy ; for when they come in to plead to 
the nodanter, if the damages were outrageous, they ought 
to have taken in their plea, viz. Prote/tando, that the 
damages were outrageous ; and after might have pleaded, 
firſt, the damages were only of ſuch a value, and upon 
this other iſſue ſhould be taken ; whereſore the counſel 
for the defendants in this cauſe moved, that they may 


much as they have not taken it by prote/iana before the 
firftl iſſue found againſt them, the court would not fuller 
them, but gave judgment for the plaintiff, and that the 
80/. being levied upon the diftringas, they ſnall have it 
out of the court, notwithſtanding the ſecond damage? 
given by the ſecond verdict, Sid. 212. f/. 16. 17% 
x6 Car. 2. B. R. The King v. Upwood and Ravely, vu 
in Com. Huntingdon. | : 
It has been ruled in Chancery, that a common which 
has been incloſed for thirty years, ſhall not afterwards ve 
thrown open. 1 Fern. 32. 
Common appendant, becauſe it is of common right, 
ſhall be apportioned by the commoner's purchale of pr: 
of the land in which he hath ſuch common 3 but com 
mon appurtenant ſhall be extinct by the commoner s pv 
chaſe of part of the land, in which, &c. both commer 
appendant and appurtenant ſhall be apportioned by alie* 
nation of part of the land to which the common 15 iÞ" 
pendant or 2ppurtenant. Cy, Lit. 122. 1b. 23 
Owen 122. 4 C0. 37. 
A releaſe of common in one acre, 15 9n Cx 
ment of the whole common, See 4 Cs. 37 " 
A copyhol\ler had common in his lord's waſte, the Ft 
grants and confirms the copyhold land and melloage 1 
him and his heirs cum pertinent/ts; it was reſolved, t l 
the common was extin&, for it was annexed to his cu!- 
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tinguiſt- 


"__ 


tomury 
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COM 
tomary eſtate by the cuſtom ; which eftate being deter- 
mined, the common is alſo gone, and cannot continue 
without words to that intent, and cum pertinentiis will 
do, for the common was not appurtenant to the 
freehold eſtate granted by the lord. Hb. 190. Cre. 

ac. 253.  Yelv. 189, Ney 136. 2 Rol. Abr, 61. 2 
Brounl. 210. Gro. E112. 794- : | 

But if A. as appurtenant to a certain meſſuage and 
twenty acres of land hath common in the lands of B. 
an] after B. enfeoffs 4, of the ſaid land in which, &c. 

r qued the common is extinguiſhed ; and after A. leaſes 
to-B. the ſaid mefſuage and twenty acres of land, with 
all commons, profits and commodities thereto appertain 
ings vel occupat* vel uſitat” cum pred” meſſuazio, this is a 
ood grant of a new common for the time; for though it 
were not common in the hands of the leflor, yet it is 
quoft common uſed therewith, and although it be rot the 
Game common as was uſed before, yet it is like the com- 
mon ; but yet becavfe it was not there averred, that this 
common was therewith uſed at the time of the leaſe, it 
was adjudged againſt the defendant who claimed the com- 
mon. Cro. Eitz. $70... 

A copyholder, that has common of paſture in the 
waſtes of the lord out of the manor, has the ſame, as 
belonging, to his land, and if he enfranchiſe the copyhold 
eſtate, ſtill his common remains; but where a copy- 
holder has. common in the waſtes, within the manor, that 
belongs to his eſtate, and if the eſtate be enfranchiſed, 
the common is extint. 1 Salk. 170, 364: | 

Alſo it hath been ruled in equity, that if the lord of 
the manor enfranchiſes a copyhold with all commons 
thereunto belonging or appertaining,. and afterward buys 
in all the other copyholds, and then diſputes the right of 
common with the copyholders he had enfranchiſed, and 


recovers at law, though the common be extinct at law, | 


yet it ſhall ſubfilt in equity, and the ſame right of com- 
on as belonged to the copyhold will be decreed. 2 

ern. 250. 

In OPT the defendants pleaded, that the manor 
of F. is parcel of the demeſnes of the duchy of Cornwall, 
and that the King, &c. was ſeiſed of the manor in fee, 
as parcel of the ſaid duchy, and that Z. commion, in 
which, &c. was parcel of the ſaid manor, and that all 
the tenants of any tenements hel4.of the ſaid manor lying 
in the vill of Z. have time out of mind had common 
of paſture for all the cattle levant and couchant, &c, at 
all times of the year in Hermitage Common, and that the 
proſecutor de ſon tort had encloſed it ſo as they could not 
enter, &c. and had not left them fufhcient common, and 
ifſue was taken upon this preſcription modo & forma, O&c. 
and upon evidence at the bar it appeared, firſt that all 
the tenements in Hermit:ge, unto which the common of 
paſture was claimed, were heretofore parcel of the abbiy of 
Sarum, and that by the diſſolution of that abbey, the fame 
came to H. 8. before the birth of Ed. 6 ; ſo that the duchy 
of Cornwall was likewiſe, at the ſame time, in the poſſeſſion 
of H. 8. for want of a Duke of Cornwall, and hereby an 

unity of p:[ſi/Jien, both of the tenements to which the 
common of paſture appertained, and alſo of Hermitage 
' Common (the place where the common of paſture was to 

had), was at that time in poſſeſſion of King H. 8. and 
it likewiſe appeared, that the tenements in Hermitage were 
granted to the ſeveral tenants after the unity poſſeſſion, and 
thereupon the counſel of the proſecutor inſiſted, that by 
this unity the preſcription was deſtroyed, and the common 
of paſture quite extint, But after much debate it was 
unanimouſly reſolved, per Hclt Ch. ]. and the whole 
court, that this was not ſuch an unity of poſſeſſion as 
would deſtroy the preſcription; for though King H. 8. 
| Had an eſtate in fee in the lands a gua, and alſo in the 
lands in qua, yet he had not as perdurable an eſtate in one 
as he had in the other ; for the quality of the eſtate dif- 
fered; becauſe in the manor of Fordington, which was a 
parcel of the duchy of Cornwall, and in Hermitage Com- 
mon 2n gua, &c, which was parcel of that manor, King H.8. 
had only a fee determinable en the birth of a Duke of Corn- 
wall, which is a baſe fee; but in the tenements in Hermitage 
Parcel of the abbey a qua, he bad a pure fee ſimple indeter- 
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minable Jure corne, and therefore an unity of ſuch eſtat#s 
works no extinguiſhment ; for where an wnity of poſſeſſion 
doth extinguiſh @ preſcriptive right, it is requiſite that the 
yarty ſhould have an eftate in the lands a qua, and in the 
lands in qua, equal in duration, quality, and all other cir= 
cumſlances of right. Carth. 240, 241. Paſch. 4 W, & M: 
B. R. The King v. Hermitage Inhabitants, & al. 

Common ſans trombre in groſs cannot be extinguiſhed 
by purchaſe of parcel of the land ; per Powell, ]. Lord 
Raym. Rep. 407. Mich. 10 Will. Js 

Cemmonaity. See Cemmunalty, x 
| Common Bench, ( Bancus Communis, from the Sax, 
banc, 1. e. a bank or hillock, and metaphorically a bench, 
high ſeat, or tribunal.) 'The court of Commen Pleas was 
anciently ſo called, am. 2 Ed. 3. cap. 11. becauſe (faith 
Camden, in his Britan. p. 113.) Communia placita inter 
Jubditos ex jure n:ire, quod commune wvocant, in hoc diſ- 
ceptantur ; that is, the pleas or controverſies between com- 
mon perſons are there tried. And the Juſtices 'of that 
court, in Jegal records, are termed Tufticiarii de Banco. 
Coke on Littl, fol. 71. b. See Common Pleas, 

Ccmmon day im plea of land, (Mentioned in 13 Rith. 
2. flat, 1. caps 17 ) Signifies an ordinary day in court, 
as Oftabis Hillarii, Quindena Paſche, &c. which you 
may ſee in the ſtatute 51 7. 3. concerning general days 
in the Bench. 

Common fine, ( Finzs communis,) Of this Fleta, lib, t. 
c. 48. ſet, Duibus, hath theſe words: Druibus expeditis 
(ſpeaking of the buſineſs finiſhed by Juſtices in eyre) con- 
ſueverwne Fuſfliciari imponere villatis, juratoribus, hundredis 
& tots commatui concelamentum, et omnes ſeparatim amer= 
ciare, quod videtur voluntarium, cum de perjurio E& concela« 
mento n#n fuerint convi&t, ſed potius diſpenſandum efſet cum 
eis quod animas in ſlutera poſuerint pro pacis conſervatione. 
And a little following he ſaith, Duod communes miſeri- 
cordie, vel fines comitatuum ameraatorum in ftnibus itinerum 
Fufticiariorum, &c. Common fine is a certain ſum of mo- 
ney, which the reGants, within the view of ſome leets, pay 
:© the lord thereof, called in divers places head-filver, in 
others eert-money, or certum lete, and head-perie; and was 
firſt grafited to the lord towards the charge oi his purchaſe 
of the court-leet, whereby the refiants had now the eaſe to 
do their ſuit-royal nearer home, and not to be compelled 
to go to the ſheriff's turn: as in the manor of Sheaps 
ſhead, in come. Leic. every refiant pays 19. per poll to 
the lord at the court held after 4zchaehnas, which is there 
called common fine. There is alſo common fine of the county z 
for which tee Fleta, bb. 7. c. 48. and the ſtatnte of 3 Ed, 
I. cap. 18; But the clerk of the market ſhaijl take no com- 
mon fine, (tat. 13 R. 2. cap. 4. For common fine the lord 
cannot diſtrain without a preſcription, God/rey's caſe; 
Coke's Reports. See Cert-monep, - 

Commons Houje of pailiament, Is ſo called becauſe 
the commons of the realm, that is, knights, citizens, and 
burgeſles, repreſenting them, do fit there. Cromp. Fur 
ri/d, on 

Cemmon intendment, Is common underſtanding ot 
meaning according to the ſubje&t matter, not ſtrained to 
an exotic ſenſe. Bar to common intendment is an ordinary 
or general bar, which commonly difables the declaration 
of the plaintiff, Of common intendment, a will ſhall not 
be ſuppoſed to be made by colluſion. Coke on Littl. fol. 
78. b. See Jntendment, | | 

Common Law. After the decay 'of the Reman empire, 
three ſorts of the German people invaded the Britons, viz. 
the Saxons, the Angles, who were a neighbouring people, 
and the Futes : from the laſt came the K-n1 men, and 
the inhabitants of the //e of Wight ; from the Saxons came 
the people called E2/?, South, and Wt Saxons; and from 
the Angles came the Eaft Angles, Meraans, and North- 
wnbrians, As theſe people had different cuſtoms, ſo they 
inclined to the different laws by which their anceſtors 
were governed; but the cuſtoms of the J//? Saxons and 
Mercans, who dwelt in the midland counties, being pre- 
ferred before the reſt, were for that reaſon called Jus 
Anglorum ; but the particular names were H:/t Saxonlage 
and Merchenlage; and by theſe laws thoſe people were 


governed for many ages. But the E2/t Saxons being af- 
7 | ENS : | terwards 
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tcrwards ſubdued by the Danes, their cuſfoms were in- 
troduced, and a third law was ſubſtituted, which was 


called Danelage. : 
'Fhe Danes being overcome by the Normans, Henry. 
biſhop of /inchefler, who was nearly related to the 
Conqueror, told our hiftorian Gervaſe of Tilbury; that, 
upon due conſideration of all thoſe laws and cuſtoms, the 
Conqueror abrogated fome, and eſtabliſhed others; to 
which he adJed ſome of his country laws, which he ad- 
judged molt to conduee to the preſervation of the peace, 
and the quiet and eaſe of the people. And this is what 
we now call the Common Law. But this was not the ori- 
ginal of the Common Law ; for Ethelbert, the firſt Chri- 
itian King of this nation, who lived in the fixth century, 
made the firſt Szx9n laws, which were publiſhed in Engliſþ 
by the advice of ſome wiſe men, whom he called to his 
athſtance, and which continue to this day. It is true, 
King A!fred, who lived three hundred years afterwards, 
is called Magnus Faris Anglicani Conditor : not becauſe 
he firſt made that /aw, but becauſe, being the firſt ſole 
monarch after the Heptarchy, he collected all the Saxon 
laws (which were made in the ſpace of three hundred 
years) into one book; that is, he colleCted the beſt, and 
rejefted the reſt, and commanding them to be obſerved 
through the whole kingdom, which before afteQted only 
ſeveral parts thereof, it was therefore properly called the 
Common Law, becauſe it was common to the whole na- 
tion ; and ſoon after it was called the folc right, i. e. the 
people's right. The word Common Law hath three hg- 
nifcations: firſt, it is taken for the laws of this realm 
fimply, without any other law joined to it ; as when it 18 
diſputed what ought of right to be determined by the 
Common Law, and what by the Spiritual Law, or Admi- 
ral's Court, or the like, Secondly, for the King's Court, 
as the King's Bench or Common Pleas, only to ſhew a 
difference between them and the baſe courts, as cuſtomary 
courts, court barons, county courts, piepowders, and ſuch 
like; as when a plea of land is removed out of ancient de- 
meſne, becauſe the land is frank fee, and pleadable at the 
Common Law, that is, in the King's Court, and not in 
ancient demeſne, or any other baſe court. Thirdly, and 
moſt uſually, by the Common Law is underſtood ſuch laws 
as were generally taken and holden for law, before any 
ſtatute was made to alter the ſame ; as, neither tenant for 
liſe, nor for years, were puniſhable by the Common Law 
for doing wa/e till the ſtatute of Glouc. cap. 5. was made, 
which gives aCtion of wa/le againſt them : but tenant by 
courteſy, and tenant in daver, were puniſhable for it be- 
fore the ſaid ſtatute. 
in the reign of Ed. 1. Britton wrote his learned book 
of the Common Law of this realm, which was done by the 
King's comman(d, and runs in his name, anfwerable to 
the Inſtitutions of the Civil Law, which Zu/tinian aſſumes 
to himſelf, thvugh compoſed by others. Staunf. Prerog. 
6, 21,. This Britton is mentioned by Gwix to be biſhop 
of Hereferd, Bratton, a great lawyer in the time of 
Hen, 3. wrote a very learned treatiſe of the Common Law 
of England, held in great eſtimation : and he is ſaid to 
be Lord Chief Juſtice of the kingdom. And the famous 
and learned G/anvil, Lord Chief Juſtice in the reign of 
Hen. 2. wrote a book of the Common Law, which is ſaid 
to be the molt ancient compoſition. extant on that ſubjeR. 
B-fides theſe, in the time of #2. 4. the renowned law- 
er Littleton wrote his exceilent book of Eng/th Tenures. 
in King Fames the Firſt's reign, the great oracle of the 
law, Sir Edward Coke, publiſhed his learned and laborious 
Inſtitutes of our Law, and Commentaries on Littleton. 
About the ſame time, likewiſe, Dr. Cowell, a civilian, 
wrote an Inftitute of our law. And in the reign of King 


Gezrge the Firſt, Dr. Thomas Hood, a civilian and common | 


lawyer, and at laſt a divine, wrote an Inſtitute of the 
laws of England, which is ſomething aſter the manner of 
the Inſtitutes of the Civil Law. 

Common Pleas, Communia Plactta, Is the King's 
court now held in He/imin/ler Hall, but in ancient time 
moveable, as appears by Magna Charta, cap. 11. and alſo 
'2 Ed. 3. cap. 1x. & Pupilla Oculi, part 5, cap. 22. But 
Mr. Gwin, in the Preface to his Reading, faith, that until 
the time that Henry the Third grant 


_— 
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there were but two courts in all, called the King's Courts. 


whereof one was the Exchequer, the other the Kino's 
Bench, which was then called Curia Domini Regis ay 
Aula Regia, becauſe it followed the King and court: 
and that upon the grant of that charter, the court of 
Common Pleas was erected, and ſettled in one certain 
place, viz. We/lminſler. And becauſe this court was 
ſettled at We/tminſter, therefore after that all writs ran 

a 8 fit coram Fuſticiariis noſtris apud Weſtmonaſterium . 
whereas before it was, Coram me vel Fuſiiciariis mis, 
ſimply, without addition of place, as he well obſerveth 
out of Gl/anvil and Brafton : the one writing in Henry 
the Second's time, before the court was ertCted ; the 
other in the ater time of Henry the Third, who «re&ed 
this court, All civil cauſes, both real and perſonal, are 
or were in former times tried in this court, accorgin 

to the ſtrict law of the realm. And by Porteſeue, cap, 
50. it ſeemeth to have been the only court for reat 
cauſes. The chief Judge of that court is called the Lor4 
Chief TFuſtice of the Common Pleas, afliſted with three 
affociates, which are created by letters patent from the 
King, and, as it were, inſtalled or placed upon the 
Bench by the Lord Chancellor and Lord Chief Juſtice of 
\the court ; as appeareth by Forteſcue, cap. 51. who ex- 
preſſes all the circumſtances of this admiſſion. The reſt 
of the officers belonging to this court are the cu/?ss brevium, 
the prothonotaries and their ſecondaries, the clerk of the 
warrants, clerk of the eſſoins, fourteen filazers, four ext. 
genters, a clerk of the jurtes, the chirographer, clerk of the 
King's ſilver, clerk of the treaſury, clerk of the cal, of 
outlawries, and the clerk of the inredment of fines and reca- 
vertes, Clerk of the errors, &c, | 

"The cuftos brevium is the chief clerk in this court, 
who receives and keeps all writs returnable therein; and 
all records -of nift privs, which are delivered to him h 

the clerks of the aſlize of every circuit, Ec. and he files 
the rolls together, and carries them into the treaſury of 
records : he alſo makes out exemplifications, and copies 
of all writs and records, &c. 'The prothonotaries enter 
and inrol all declarations, pleadings, judgments, &c, ane 
they make out all judicial writs, writs 'of execution, 
writs of privilege, procedendos, &c, The ſecendarier 
are aſhftants to the prothonetaries in the execution of their 
offices ; and they take minutes, and draw up all orders 
and rules of court. 'T he filazers, who have the ſeveral 
counties of England divided among them, make out all 
meſne proceſs, as cap1as, alias, pluries, &c, between the on- 
ginal writ and the declaration ; and they make all writs 
of view, &c. Ihe exrgenters, appointed for ſeveral coun- 
ties, make out all exigents and proclamations in order 
to outlawry. The clerk of the warrants enters all wat- 
rants of attorney, inrols deeds of bargain and fale, and 
 eflreats all iſſues. The derk of the e/fſzins keeps the roll of 
the effoins, wherein he enters them, and nonſuits, &c 
The clerk of the juries makes out all writs of habeas cor- 
pora jurator”, for juries to appear ; and he enters the 
continuances till the verdict given. The clerk of tht 
treaſury keeps the records of the court, and makes ex- 
emplifications of records, copies of iflues, judgments, 
&c. Phe clerk of the ſeals teals all writs and meſne 
proceſs ; alſo writs of outlawry and ſuper/cdeas, and all 
patents. The clerk of the outlawries makes out the writs 
of capias utl,gatum, The clrk of the errors is for ihe 
allowance of writs of error, &c. The clerk rf the - 
rolments of fines and recoveries returns all writs of c0- 
venant, writs of entry and ſeiſin, and inrols and exem- 
plifies fines, &c. The clerk of the King's ſilver enters 
the ſubſtance of the writ of covenant; and the ch:r%- 
grapher ingrofleth all fines, and delivers the indentures t9 
the parties, &c. and to theſe officers may be added 3 
proclamator, a keeper of the court, yer, and rip/taffs, 
beſides the warden of the Fleet. "There are at!ornes © 


this court, whoſe number is unlimited ; and none May 
plead at the bar of the court, or ſign any ſpecial pleac- 
ings, but /erjeants at law. 

Common Prayer, (Preces Publica) Is the liturgy, 
or prayers uſed in the church of England. 
of clergymen every Sunday, 


It is the par- 
7c, to uſe the 


ted the Great Charter, public fo 
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book of Gen 
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of prayer, preicribed by the 
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mm Prager : and if any.incumbent be reſident upon his 


living, as he ought to be, and, keep a curate, he is obliged, 
the ad of uniformity, once every month at leaſt,” to 


read the common prayers of the church, according as they | 


ace direfted by the book of Common Prayer, in his pariſh 
church, in his own perſon, or he ſhall forfeit gf. fer 
every time he fails therein. Stat. 14 Car. 2, cap. 4. Alſo 
h Lie ſtatute the book of Comm-n Prayer is to be pro- 
vided in every pariſh, under ihe penalty of 37. a month: 
and the Common Prayer muſt be read before every /ec- 
1wre; the who'e appointed for the day, with all the cir- 
cum!{ances and ceremonies, &c. and by one of the ca- 
nins of the «<hu*ch, miniſters, before a!l ſermons, are to 
move the people to join in.a fhoit prayer for the catho- 
lic cures. and the whole congregation of Chriſtian 
people, Sc. for the King and royal famiy; the mini 
{ters of Goi's word, nobility, magiſtrates, and whole 
commons of the realm, &c, and concludes with the 
Lnd's prayer. Can. 55 Refuling to uſe the Common 
Prayer, or uſing any other open prayers, &c. is puniſh- 
able by ſtat. + Ez. c. 2. See Cyucty, Public Wurlhip, 
Decvice, and Doccaments, 

"cmmon recovern.* Sce Fine, | 

Communweal, Is underſtood in our law to be bonum 
publicum, and is a thing much favoured ; and therefore 
the law Coth tolerate many things to be done for common 
god, which other wiſe might not be done: and hence 
it is that monopo'ie3 are void in law, and that bonds 
and covenants to reftrain free trade, tillage, or the like, 
are adjudged void. 11 Go. Rep. 5O. Plouwd. 25. Sep. 
Epit. 270. 

Commorancy, . (Commorantia, from, Commorer) A 
abiding, dwelling, or continuing in any place ; as an in- 
habitant of a houſe io a vill, &c. And commorancy tor a 
certain time, may make a ſettlement in a pariſh. Dai. 
Se P8682. | 

Commozth. See Como:;th. | 

Cemmetc, (trom the Britiſh Cummwd, i. e. Pro- 
wincia) In I/aies, is ha't a cantre4 or hundred, con - 
taining fifty villages. Stag. [Paliie, 12 Ed. 1. ard 21 
H. 8. c. 2b Wale; was anciently divided into three 
provinces, Narth Wales, South Wales, and WWejt Was, 
otherwiſe called Powy/iand ; and each ot theſe were again 
ſubdivided into cantreds, and every cantred into commtes. 
Sr Jo. D.dridge's Hiſtory of Wales, fol 2. So Breck 
niktire is found to have three cantreds, and eight com- 
mates. Hijlory of ates. It ſignifies allo a great ſcrgniory, 
and may include one or divers manors, Coke on Litt. 
fol. 5 It is Sir Henry Sp Iman's opinion, that a commote 
1s balf a hundied ; but Sylve/ter Giraldus, in his Tine 
rary of Wales, te'ls us it is but a quarter of a hundred, 
viz, Gruſſiio filr> Refi unins commoti folum, id eft, 
quarte þ.rits cantredi, &c. Itinerar. lib. 1. C. 2. 

Cemmunance, T he commoners, or tenants and in- 
habitants, who had the right of common, or c:mmerting in 
open fields or woods, were formerly called the commu: 
_ Rance, and commannce, communa, or communia paſture, the 
common paſture ; and communare, to enjoy the right of 
common, IER. s: 

Commune, See Comminalty. | 

Commune concitium HKegni Angliae, The common 
council of the King and people, aſſembled in parliament. 
dee Paritament. | | 

Coemmunia placita non tenenda in Scarccario, Is a writ 
directed to the Treaſurer and Barons of the. Exchequer, 
forbidding them to hold plea between commen perſons in 
that court, where neither of them belong thereto. Reg. 
ef Wt Tits, fol, 187. b. | 

Communication, (Communicatio) A talking, conſuka- 
tion, or conferring ,with. Where there is only a parley 
betwixt two, and no perfeCt agreement, that is, no ſuch 
contratt between them as on which to ground an action, 
It 1s Called a commanication.. | | 
- Commu cuft{via, Is a writ that did lie for that lord 
whoſe tenant, holding by knight's ſervice, died, and left 
his eldeft ſon under age, againſt a ſtranger that entered 
the land, and obtained the ward of the hody. Od Nat. 
Br. fol. 89. But this writ is become obſolete ſince ward- 
yy were taken away by the ſtat, 12 Car. 2, 6 2% 

ol, I, N* 45. 
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Communion. See Lo2d's Supper. TS Be, 
Communitas regni. Tota terre communitas, regi totii 

communitas, Theſe phraſes have been of late years 

thought to Fgnify the ordinary people and freeholders 


and tenants in capite, or military men, were the commu= 


reputed as ſuch in our moſt ancient, hiſtorians and re=' 
cords. See Dy. Brady's Gliſſory, at the end of his 1ntra- 
dufiion to Eng, Hiſt. | ' 


EC .:nimu.ilt- of the kinndom. See Cemmunttes regni. 


Stat. 4 7. 4. c. 27. 26 H. 8. <. 6, prohibits the levy- 
ing any fuch in /Fales, or the Marches, &c. It ſeems 
this comorth was gathered at the marriages, and when 
young prieſts ſaid or ſung their firſt maſſes, and ſomes 
times for redemption of murders or fclonies. 

Cenipanage, Fr, All kind of food, except bread and 
drink. Some tenants of the manor of F:/ker ton, in com. 


their lord, had three boon loaves with companage allows 
ed them. Reg. de Thurgarion, cited in the A.tiquity of 


Abbat. Glaſtin. MS. pog 74, we find, In pane, vino, & 
cerwiſia, piſ.es ſive alio quocunque genere companagii, ſive 
deguminis. 
_ Companies, tag, Members diſqualified from voting 
m a general court, until they have been poſſeſſed of their 
ſtock tix months, unleſs the ſtock came to them by inhe+ 
tance, marriage, or legacy, 7 Geo. 3. c. a8. ſeft. 1. 
Declaration of dividends how to be made, 16." jedt. 3» 
For other matters, {ce Aftican Cou;pan;z caſt ridia 
Company, Nl : 
Compan'on of the Carter, Is one of the knights of 
that moſt honourable order. 24 H. 8. cap. 15. veg 
Garter. {I 


laws of King Ath://an we read, that the biſhop ſhoutd im 
compellativum adlegiationem decere nequis al;um ferfperam 
cogat jur cjurando vel in ordalio. | 

Coin periouum, A judicial inqueſt in the civil law, 
made by delegates or commiſſhoners, to find out or relate 
the truth of a cauſe. —— Et in carnibus porcinis emi tis 
pro cleritis donint archieþ:/«:pi ſuper compertorium apud 
Burceſtie,— Poroch. Antiq. p. 575. 

Compoſition, (Compeſitiv) An agreement or contra& 
between a parſon, patron, and ordinary, &c. for money 
or other things in lieu of tithes. Land may be exempted 
from the payment of tithes, where c: mfoſuttens have been 
made; and real compolitions for tithes are to be made 
by the_concurrent conſent of the parſon, patron, and or- 
dinary, Real compeſutions are diltinguiſhed from perſonal 
contraQts ; for a compoſition called a perſonal contratt is 
only an agreement between the parſon and the pariſhion- 
ers, to pay ſo much inſtead of tithes; and though ſuck 
agreement is confirmed by the ordinary, yet that doth 
not make it a real compo/it: n, becauſe he ought to be a 
party to the deed of comp:ſurion. Aarch's Rep. 87. the 
compoſitions for tithes made by the conſent of the parſon, 


not bind the ſucceflor, unleſs made for twenty-one years, 
or three lives, as in caſe of leaſes of eccleſtaſtica] corpora- 
tions, &c. Cempoſitions were at firſt for a valuable con- 
lideration, ſo that though in proceſs of time, upon the 
increaſe of the value of the lands, ſuch cxmpoſitions do not 


and from hence ariſes what we call a modus dectmand:. 
Hzb. 29. The word cempeoſition hath likewiſe another 
meaning, 7. e. dicifio litis. See Tithrs. 

Cump9ſicta metyqurerum, I; the title of an ancient or- 
dinance for meaſures, not printed, and-mentioned in the 
ſtatute of 23 H. 8. ap. 4- | 
© Compefium,' Compoſt, or dung. Cempyare. to lay 
on ſuch compoſt, —— Walterus archiepiſcopus Cantuar. 


| remifit HL. priori & conventui ecclefs Cantuer. monerium 
: | ns - TE 


ſur 


or at beſt kniyhts and gentlemen, under the degree &” 
bar ons, as if they wete the community of the land, and had . 
veen always ſo eſteemed, But anciently the barons only, 


nity of the kingdom, and thoſe only meant, taken, and 


Cemozth, (Como tha) From the Britiſh C mmor:h (/ub-. 
/dium), a contribution ; ub/idium a. plus thus collatum 


Nett. when they performed the:r boons or work days to 


Notiinghamſhi: e- Yet the learned Spe/man interprets it to 
be Duicgurd abi cum pane fſumitur, But in the Car.u! is 


Cemyel :tivum, An adverſary or accuſer. Among the 


patron, and ordinary, by virtue of 13 £/iz. cap. 10. ſhall - 


amount to the value of the tithes, yet cultum prevails, | 


0:0. 
ſuum de Caldecote, —t& predifti prior £& conventus— 
terras predifti manerii faldabum & compoſtabunt de exitu 
beſtiarum ibidem. Dat. 15 Jul. 1326. Reg. Ecclehz 
riſti Cantuar. MS. 

Compiint, Properly ſignifies to print together 3 but as 
it is uſed in common ſpeech among dealers in books, it in- 
tends a ſurreptitious printing of another's copy, to make a 
gain thereby to himſelf. This is contrary to the ſtat made 
14 Car. 2. cap. 33. 16 Car. 2. cap. b. and 16 & 17 
Car. 2, tap. 7, and 17 Car. 2. cop. 4. apud Oxon. 

Compzouiſe, (Compromſſum). We uſually fay com- 
promiſe is a mutual promiſe of two or more parties at dif- 
ference, to refer the ending of their controverſies to the 
arbitrament and equity of one or more arbitratots. Jeff. 

Par. 2. Symb. tit. Compromiſe, ſea. 1. defines it thus; 
a compromiſe, or ſubmiſſion, is a faculty or power of pio- 
nouncing ſentence between parties at controverſy, given 
to arbitrators by the parties mutual private coaſent, with- 
out public authority. 

Comptroller. See Controller, 

Compurgatoz, One that by oath juſtifies another's in- 

 nocence. See Law, and Oath. 

Computation, Is uſed in the Common Law ſor the true 
and indifferent account and conſtruction of time, lo that 
neither the one party nor the other ſhall do wrong, nor the 
determination of times teferred at large be taken one way 
or other, but computed according to the juſt judgment of 
the law. As if indentures of demiſe are ingrofled, bearing 
date the 11th of May, 1669, to have and to held the land 
in $. for three years from henceforth, and the indentures 
are delivered the 4th day of Fune, in the year aforeſaid : 
in this caſe, from —_—— ſhall be accounted from the 
day of the delivery of the indentures, and not by any com- 
putation from the date : and if the faid indenture be de- 
livered at four of the clock in the afternoon of the ſaid 
fourth day, this leaſe ſhall end the third day of Fune in 
the third year; for the law in this computation rejects all 
fraftions or diviſions of the day, for the incertainty, 
which always is the mother of contention. So where the 
ſtatute of inrolments, made anno 27 H. 8. cap. 16. is, 
that the writings ſhall be inrolled within ſix months after 
the date of the ſame writings indented ; if ſuch writings 
have date, the fix months ſhall be accounted from the 

_ date, and not from the delivery ; but if it want date, then 
ſhall it be accounted from the delivery. Co. /ib. 5. fol. 1. 
If any deed be ſhewed to a court at /Ye/tmin/ter, the deed, 
by judgment of law, ſhall remain in court all the term 
in which it is ſhewed, for all' the term in law is but as 
one day. Co. lib. 5. fol. 1. If a church be void, and 
the true patron doth not preſent within ſix months, then 
the biſhop of the diocefe may collate his chaplain ; but 
theſe fix months ſhall not be computed according to twenty- 
eight days to-the month, but according to the Kalendar : 
and there 1s a great diverſity in our common ſpeech in 
the ſingular number, as a twelvemonth, which includes all 
the year, according to. the Kalendar ; and twelve months, 
which ſhall be computed according to twenty-eight days to 
every month. Co. &b. 6. fol. 61. 6b. 

Computo, Is a writ ſo called of the effet, becauſe it 
compelleth a bailiff, receiver, or chamberlain, to yield 
his account. Old Nt. Brev. fel. 58. It is founded 
upon the ſtatute of /7e/?. 2. cap. a. an. 13, Ed. r. Andit 
lieth alſo for executors of executors. 15 £4. 3. flat. de 
Proviſ. Viflual, cap. 5. Thirdly, againit the guardian in 
ſocage, for waſte made in the minority "of the heir, 
Marlb. cap. 7. And ſee farther, where, how, and for 
what it lies, Reg. Orig. fol. 135. OH Nat. Brev, ubi 
ſupra, & F. N. B. fol. 116. 

Con, The ſame with Ker. 

Conable, (Fr. convenable, i. e, convenient or fitting) 
—* We ordain, that there be made a hache or conabyl 
heythe, creſtyd with pikes of herne, to fore the entry of 
your kechyne, that no ſtrange peopille may enter with 
certain clekets, adviſed be you, and be your ſteward to 
ſach perſons, as you and them think honeſt and conabel ” 


- 


- Artic. Decani & Capit. Sti. Pauli Priorat, $, He'ene, dat, | 


21 Funi, 1 
Lo 


439, 
The barony of Kendall, 


| 


| 


ah 


- Contealers, (Concelatores) Are ſuch as find out con 
cealed lands, that is, ſuch lands as are privily kept fro y 
the King by common perſons, having nothing to ſhew C 
their title or eſtate therein. Stat. 39 Eliz. cap. 22, and 
21 Fac, cap. 2. They are fo called from concelangs, +; 
mons from mguendo, per Antiphraſin. See 9 part Inj, fal, 
188. where the author calls them turbidum hominum "fag 
Cencealment, No title to be impeached on pretence 
of concealment, unleſs the title of the crown appeared 
within ſixty years before that parliament, 21 Fac, 1. c, 2 
Amended 9 Ge. 3, c. 16. 
Co iceſſi, A word of frequent uſe in conve 
creating a Coven?nt in law ; as dedi makes a warranty 
Co, on Littleton, fol. 384. This word is of genera] ex- 
tent, and faid to amount to a grant, feoffment, aſe ang 
releaſe, &cc 2 Sarnd. gb. 
Concionator, A common-council-man, a mot worthy 
a freemiafi called to the hall, or afſembly.—— OwJan 
tempere cum -conveni/ſert concionatores Angliz apud Lon- 
doniaiti; &c. | Hiflzr, Elien, edit. Gale, cap. 46. 
Clc.uſion, (Cenclu/f2,) Is when a man by his own 
aft upon record, hath charged himfelf with a duty, or 
other thing. As if i freeman confeſs himſelf to be the 
villain of f. uptn record, and afterward A. takes his 
goods, he ſhall be concluded to fay in any other aQion 
or |:lea afterwards, it:..t he is free, by reaſon of his own 
confeſſion. So if the {h1criff, upon a capias to him direQed, 
returns that he hath taken the body, and yet hath not 
the body in court at the day of the return ; he ſhall be 
amerced, wind if if were upon a capras al ſ"ti:fac, the 
plaintiff may have his aCtion again the ſheriff for the 
eſcape ; for by ſuct returns the ſheriff Ihath concluded him- 
ſelf. And this word cerclufion is taken in another ſenſe, 
as for the end or Jatter part of any declaration, bar, repli- 
cation, &c. As where to the bar there ought to be a re- 
plication, the conclu/ion of his plea ſhall be, Et hoc paratur 
eſt verificare. If in dower, the tenant pleads, that he 
was never ſeiſed to render dower, the concluſion ſhall be, 
Et de hoc ponit ſe fuper patriam. And in. what manner 
the conclujion ſhall be, according: to the nature of ſeveral 
actions, lee Kitchin, fel. 219, 220. | 
Concord, (Cincordia,) Is in the Common law, by a 
peculiar ſignification, defined to be the very agreement 
between parties, that intend the levying of a fine of 
lands one to the other, how, and in what manner the 
land ſhall paſs; in the form whereof many things are to 
be conſidered. /Yeft. part 2. Symb, tit. Fines and Con- 
cords, feet. 30. whom read at large. Concord is allo an 
agreement made upon any treſpaſs committed between 
two or more, and is divided into a concord executory, and 
concord exccuted. See Plowd. fol. 5 & 6. Reniger and 
Fogaſſa's caſe, where it appeareth by ſome opinions, that 
the one bindeth not, as being imperfeCt ; the other ab- 
ſolute, and tics the parties : and yet by fome opinions in 
the fame caſe, it is afffrmed, that agreements executory 
are perfect, and no leſs bind than agreements executed, 


yanceg, 


fol. 8. 5. 


Concubaria, A fold, a pen, or place where cattle lie 
together. —— Wi'iliclmus de Putot concedit hoſpitali a: 
Thelesford unum dimidium virgate terre in Efiora—— 
qu'ete Ff mteyre in vii, ſemitis, terris, - pratis, Cconcu- 
bariis, & paſturis, cum omnibus ayfiamentis, —Cartular: 
de Ihelesford. MS. 

Cuncubmage, (Fr.) Signifies properly the keeping 3 
whore for one's own filthj uſe; but it is ufed as an excep* 
tion 4gainſt her who ſues for dower, alledging thereby, that 
ſhe was nvt wiſe, lawfully married to the party, in whole 
lands ſhe ſecks to be endowed, but his concubine. Britton, 
cap. 107. Bratton, *b. 4. trafl. 6. cap. 8. who teils Us 
That concubinage may - be lawful, quoad haredem & he- 
reditatis fucce/fonem ; but not quond detem, 1b. 3. © 28. 
By which it muft rot be intended ſuch concubinage which 
tends to fornication; but ſuch as was allowed in ſcripture 
to the patriarchs, v.:5. Secundam legem matrimonity infra 
dignitatem tamen uxoris ducitur. ' 

CTondate, Con»leton in Cheſhire, : 

CE \ndrrcuny, h :ffer upn the Street, 1n the biſhoprick 
of Durham, | $486 


C0006, 
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May ſeem to proceed from the French con: | 
duirty i. &- gubernare; they are ſuch as ſtand upon high 
00h near-the ſea- coaſts, at the time of herring-fiſhing 
to make [1gns with boughs, &c. in their hands unto the 
kſhers, which way the ſhoal of herrings paſſeth ; for that 
doth appear better to ſuch as ſtand upon ſome high chit 
the thore, by a kind of blue colour that the ſaid fiſh 
cavſerh i11 the: water, than to thoſe that are in the ſhips. 
Tieſe ire otherwiſe called - hzwwers, (probably from the 
French huyer, exclamare,) and balker;, directors, and 
guidersy as appeareth by the ſtatute ammo 1 Facthr, 


Z 


Conderss 


5 ondis, A ridge of land : Quandam parcellam cujuſdam 
condis juxta cam/um ipſerum. m Freſne. Ss X 
v1.4tion, ( Conditio,) Is a reitraint or brid'e annexed 
0 a thing, ſo that by the non-performance, the party to | 
ſhall reccive prejudice and Jols, and by the performance, 
commodity and advantage. : 
ſe. 150. and" Co. lib. 3. Pennant's caſe, fol. 64 Ot theſe 
conditions there are.divers kinds, condition collateral, condi- 
tim in fatt, condition in law, condition expre/t, and condition 
implied, £c, Condition collaterbl 1s that 'whith is annexed 
to any collateral at, as that the leffee ſhall not go to 
Canterbury. C1. lib. 3. fol. 65. Condition in fa is that 
which is expreſt in plain words in any feoffment, leaſe, 
or grant : Condition” in law is implied, though not at all 
expreſt in the grant, Allo conditions are either precedent 
and going before the eſtate, and are executed, or elſc 
ſubſequent and executory. Cond.tton precedent doth get 
4nd gain the thing or eſtate made upon that condition, by 
the performance of it. Condition ſubſequent keeps and 
continues the thing or eſtate made upon condition, by the 
rformance of it. Corditton precedent is, when a leaſe is 

made ſor life to one upon c:n:41tion, that if the leflce will 
pay to the leſſor 20/. at ſuch a day, then he ſhall have 
ſee-ſimple : Here the condition precedes the eſtate in fee - 
ſimple, and upon performance of the condition, gains the 
fee-fimple. -Condition ſubſequent is, when one grants to 
7. $. his manor of Dale in fee. ſimple, upon condition, 
that the grantee ſhall pay to him at ſuch a day 20/7. or 
elſe that his eſtate ſhall ceaſe; here the conduton is 
ſuſequent, and following the eltate in fee, and upon the 
performance thereof continues the eſtate. Cowell, edit. 
1727. 23 bE ; 
» the word condition, 1s uſually underſtood ſome qua- 
lity annexed to a real eſtate, by virtue of which it may 
be defeated, enlarged or created upon an uncertain event 
Co. Lit. 201. 

Alſo qualities annexed to perſonal contracts and agree- 
ments are frequently called conditions, and theſe muſt alſo 
be interpreted according to the real. intentions of the 
parties, and are uſually taken moſt ſtrongly againſt the 
party to whom they are meant tv extend, lelt by the ob- 
- cure wording of his own contract, he ſhould find means 
| tevade and elude it. 1 Bac. Abr. 395. 


1. By what words conditions are cFeated it a deed, and in 
« wall, *Þ | 

2. Of conditions precedent and ſubſequent. 

3- That fball excuſe the performance of conditions, viz. 
the a&? of God, att of the law, act of the partics, and act 
if a ranger, | 


I. B 
a twill, 4 


Lord Coke ſays, that by inſerting the very word con- 
dition or ſub condutione, conditions are molt properly cre- 


what words conditions are created in a deed, and in 


ated, but there are alſo others, ſays he, that will do as |_ 


elteftua]ly as the word proviſe, but then it mult not Ge 
pend upon another ſentence ; alſo it mult be the words of 
he grantor, and compulſory to enforce the grantee to do 
lome att. Co. Lit. 203. | 

. tt Is ſaid to have been adjudged, that a feoffment ea 
intentione does not make a condition, and it is only a 
confidence or truſt, unleſs an expreſs re-entry be limited. 
1 Rot. Abr. 1 a7 


| Recoverors to an uſe before 27. Hen. 8, leaſed by in- 


Wefl. part 1. Symb. lib.” 2. | axe: 


"© 6 
defiture Tor nidgety-=nine years, and the leſſee, by the ſanit 
deed, covenanted with the recoverors to pay the rent tg 
ceflur que uſe, his heirs and*aſligns ; proviſo ſemper, that 
if ce/tut que uſe makes not his heir male his afſigas, that ' 
then he hail pay his. rent, to the recoverors, their heirs 
and aſhgns ; this Proviſo makes not a condition, but only 
abridges the covenant. Cre. El:z. 73. 

If a man leaſes to a woman fr forty years, upon cons 
dition that / i/la_ tamdiu viteret & caſtodiret ſe ipſam a 
 'ole widow, and ſhou'd inhabit upon the premiſſes ; this is 
not any condition, for the word f makes the intention 
vacertain, whether anothef thing was intended beſides the 
ceſſer of the term, or the re-entry. 1 Rel. Abr, 410. 

' 90 if a man leaſes lands to another, proviſo fi the 
rent be ariear; this is not a condition, becauſe the word - 
fi makes the intention uncertain. fot} where. the proviſo 
is hypothetical, it ought to. be ſhewed what he would 
1 Rol. Abr. 410. RE; 

a man leafes laod to another, proviſo if the rent be 
behind, it ſhall be lawful for him to reſtrain, and not being 
ſufficient, the ground to re-enter into the premifſes, and the 
ſame, to have again in his fo: mer eſtate ; this is no good 
condition; for the words are not, that he ſhall reſtrain 
the goods upon the teriement ; nor is it known what is 
intended by the word ſufficient, ſciiicet, ſuſſicient reparas 
tion, rent, &c. and the words the ground to re-enter inte 
the premiſſes, are inſenſible. 1 Rol. Abr. 410. : 

A. and B. were bound to ſtand to the award of certain 
perſons, who awarded that A. ſhould pay unto B, 20 w 
per ann, during /ix years, towards the education and 
bringing up of ſuch a one an infant, and within the two firſt 
years of the ſaid term the infait dicd, ſo as now there 
needeth not any ſupply towards his education z yet it was 
adjudged, that the yearly ſum ought to be paid for the 
whole term after, for the words (towards his education) 
are but to ſhew the intent and conſideration of the pay- 
ment of that ſum, and no words of condition, &c, 4 
Le 154. in pl, 186. 19 Eliz. C. B. Anon. 

In ſome caſes this word fro does not make a condition ; 
as if before the ſtat. of 7/7 il. 3. land was given pro homa- 
gio ſus, there, if the homage be not done, the feoffor 
could not re-enter, but he ought to diltrain. Arg. 2 Le, 
128. Mich. 26 Eliz. Ne 

Divers words of themſelves make eſtates upon condi- 
tion ; among which is /#b colditione 3 as if A. enfeoffs B, 
to have to B. and his heirs, upon condition that Þ. and 
his heirs pay, &c. to the ſaid 4 annually ſuch a rent, Ec. 
the feoffee has an eſtate upon condtion. Litt. /, 328. 

Regularly the word pro, does not import a condition, 
;hough it has the force of a conditiony when the thing granted 
is executery, and the conſideration of the gravnt is a ſervice, 
or ſome ſuch thing, for which th:re is no remedy, but the 
flopping the th.ng granted, as in the caſe of an annuity 
granted pro cr/alro, or for executing the office of a 
iteward of a court, or the ſervice of a captain or keeper 
of a fort. Here the failure of giving counſel, or perform= 
ing the ſcrvite, is a kind of eviction of that which is to 
be done for the annuity ; the grantor having no means ei- 


| ther to exaCt the counſel, or recompence for it, but by 


{to;ping the annuity, and in theſe caſes the condition is 
not precedent, and therefore the performance thereof need 
not be averred when the annuity is demantled. Per Hos 
bart Ch. J. Heb. 41. Adih. 10 Jac. in the caſe of 
Cowper v. Andrews. ! | 
Leaſe of land prying rent is no condition ; ſo a power td 
dig up trees, making up the hedge again, is not. a condition, 
but covenant lies, for not repairing the hedge. , 2 Show. 
202. pl. 2cg. Paſch, 34 Car. 2. B. R. Ann, ; 
If A. entecoffs B, upon condition that he ſhall render 
to C. and his heirs, a yearly ret of 20 s. and if B. and 
his heirs fail of payment thereof, that then A. and his 
heirs may enter : this is a good Condition ;z for though a 
rent cannot be reſerved. to a ſtranger, yet yearly rent in 
this caſe ſhall be intended of a yearly ſum of 205. in 
groſs. Lit. jef?. 345. Co. Lit. 213. a. - NA; 
If A. being ſeiled in fee of the manor of B. and of di- 
vers lands in C. then in the poſſeſhon of D, ſor ſeveral 


7 


h 
years to come, makes a {eolment thereof to E. to the. 
| | | | ue 
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uſe of himſelf in tail male, remainder to F. in tail male, 
&c. provided that F. or the heirs male of his body in 
whomſoever of them the inheritance in tail of all the pre- 
miſſes ſhall happen to be, ſhall pay to the daughter of 4. 
200 /. according to the laſt will of 4. and 4. makes a 
letter of attorney to F.S. to enter into the manor of B. 
and. the lands in C. and in his name to take poſſeſſion and 
deliver it to E, whereupon poſſeſſion is given to C. of all 
but what was in the poſſeilion of D. and D. never at- 
torns, fy that the lands in C. paſfed not, and after A. by 
wiil bequeaths 200/. to his daughter, and dies without 
iſſue, yet F. is not bound by this condition, becauſe he 
hath not a!l the land according to the purport of the con- 
dition, which was, that he that bad all ſhould pay, &c. 
and a condition ought to be taken ſtrictly, Poph. 102, 
IOJ, : 

If the condition of an obligation be in this manner, 
viz. The conditi:n of this obligation is ſuch that if the obligor 
ſhall appear coram Domino Rege apud Weſtmon' ſuch a 
day, ad reſpond”, &c. then the condition of this obligation 
ſhall be waid, or elſe the Jame be in ful! pruer and virtue ; 
yet this is a good condition, for the ſcnſe is perfect 
without theſe laſt words, and they, ſhall be rejected foi 
their abſurdity and repugnancy. 2 Sand, 78. 

As the intent of the teſtator chicfly governs in wills, 
'fach conſtruftion is always made of the w«rds, as will 
beſt ſupp'-rt his intent, and therefore theſe words ad fa- 
ctenlum, facient? ea intentione, al affetumn, &c. in a 
will create a condition. Co, Lit. 204. a. See Deviſe, 

So if a man ſeiſed of ſocage lands, having two daugh- 
ters, deviſes it to one of the daughters, to have and to 
hold to her and her heirs, to pay to her fiſter a certain 
ſum of money at a certain day; theſe words make a 
condition ; ſo that the other fifter, if the money is not 
paid, may enter in moiety for the condition broke, be- 
cauſe otherwiſe ſhe fhail be remedileſs. 1 Rel. Abr, 410, 
411. Cro. Eliz. 146. 

But if a man deviſes lands to B. for life, paying to C. 
61. rent yearly, which he wills to be paid at two feaſts 
half-yearly, and if it be arrear, then it ſhall be lawful to 
C to diſtr.in; it ſeems this word .paying makes not a 
condition, inaſmuch as a diſtreſs is limited for non-pay- 
ment thereof, 1 Rel. Abr. 4rr. 

If a man deviſes lands to his executor to ſell,. and to 
make diſtribution of the money for his ſoul, and dies; 
if the executor does not fell it, the heir may enter, for 
this creates a condition. 1 Rol. Abr. 410. 38 Af. 3. 
A. deviſed lands in London to B. and C. to hild in com 
mon, upon condition to pay a rent to his wife at the four 
uſual feaſts of the year ;, and if the rent be belind by ſix 
weeks, being lawfully demanded, that it fhall be lawful for 
the wife to diſtrain ; and added, that his full intent was 
that ſhe ſhould be annually paid the faid rent accordingly. 
T he queſtion was, if the entry of the heir be lawful or 
not? or if the penalty of the expreſs condition be deſtroyed 
by the penalty of the diſtreſs, and ſo a limitation of the 
payment of the rent to the feme, and the heir to take no 
advantage of the breach of the condition ? Manwoed and 
Mounſen held, that the heir ſhould not enter for the 
breach ; but Dyer and Harper & contra clearly, and ſo was 
the opinion of //ray Ch. J. and Saunders Ch. B. in pre- 
fentia Manwo:d ad Menſam, and that both penalties, 
viz. the condition and re-entry, and the diſtreſs to the 
feme for non- payment, are good remedies and ſecurities 
for the firm payment of the rent to the feme according to 
the intent of her baron; and as to the demand of the 
rent, they thought ſhe need not make any ſuch demand 
but that it is payable by the deviſees at their peril, if they 
would fave their land ; but that the femme ought to demand 
it before ſhe makes any diſtreſs. D. 348. a b. pl. 13. 
Hil. 18 Eliz. Anon. ME 

A. \eiſed of land in fee, by his will in,writing granted 
a rent charge of 5 1. per ann. out. of it to his younger ſon, | 
towards his education and bringing up in learning ; and if in 
pleading the deviſee ought to aver, that he was brought 
up in learning, was the queſtion; and it was holden by 
Dyer, Manuced and Mounſon, that ſuch averment needs 
not, for the deviſe is not conditional, and therefore, 
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although he be not brought up in learning, 
have the rent. 2 Le. 154. pl. 186. 19 Eliz. 
A man weviſed land to his wiſe, 


that ſhe ſhall keep it in good repairs, cited per cur” to have 


yet he hat 
5. C. B. Ann, 
provifa my will ts, 


been adjudged. Le. 174. in pl. 242. Trin, 

A. deviſed lands #9 '3. Pale 401. .to C. qe 
condition z for C. has no other remedy, and a will 2 h 
to be expounded according to the intent of the deibr 
per Fray. Le. 174 pl. 242. Trin. 30 Eiiz. B, R. : 
_. A man deviſed a houſe ja Lor:dn to his wiſe, prozile 
if ſhe clear 'y departs out of Ls ndon, and dwells in th 
waged that ſhe fball have a rent out of the ſame, &,, FE 
was agreed, that this was a good provilo te determine her 


"00 though there be no words that the eſtate ſhall ce 
c 
Hill. 


ale, 


Cre, E, 238. pl. 5 Trin. 33 Eliz. B. R. Alles v, 


2. Of conditions precedent and ſulſ-quent. 

Conditions precedent are ſuch as muſt be punAyall 
| performed betore the eltate can veſt ; but on a condition 
ſubſequent, the eſtate is immediat:cly executcd ; yet the 
continuance of ſuch eſtate dependeth on the breach or 
png of the condition, Co, Lit. 218, [q, fir. 
108, 

As if T grant, that if #. will go to ſuch a place, about 
my buſinels, that be th:1: have ſuch an eltate, or that he 
(hall have 1O 4, &c. this is a condition precedent. 1 R:4, 
Abr. 414. | | 

So it 1 retain a man for 40s. to go with me to Rene, 
this is a condition precedent, for the duty commences by 
going to Rome. 1 Rc, Abr. 914. 

S0 if a man, by will, deviſes certain legacies, and then 
deviſcs all the ret1due of his eſtate to his executor, aſter 
debts, legacies, &c. paid and diſcharged, this is a condis 
tion precedent ;z, fo that the executor cannot have the re- 
lidue of the eſtate betore the debts and lepacies are dif 
charged. 1 Rail, Abr. 415. 1 Fones 327. Co. Car. 335, 

But if a man deviſes a term to A. and that if his wile 
ſuffers the deviſce to enjoy it fur vbree years, that ſhe ſhall 
have all his goods as executrix ; but if the diſturbs A. then 
he makes B. executor, and dies, his wife is executrix pre- 
ſently ; for though in grants the eſtate ſhall not veſt tilt 
the condition precedent is performed, yet, it is otherwiſe 
in a will, which muſt be guided by the intent of the pat- 
ties ; and this ſhall not be conſtrued as a condition piece- 
dent, but only as a condition toabridge the power of be- 
ing executrix, if ſhe perform it not. Cyo. Khiz. 219, 

If A. tenant for life, and R. in reverſion in ſee, cove- 
nant to levy a fine, and that it ſhall be to the uſe of /, 
and his heirs, / R. does not pay 10s. to A. the tenth of 
September after 5 and if he does pay, then to the. uſe 
of A. tor life, and after to the uſe of R. in fce; in this 
caſe, this word ff, &c. is a condition ſubſequent, and not 
precedent ; fo that A, hath an eſtate in fee till R. pays 
the xt© 5. becaule there is a day limited for the payment of 
the 10s. and the ſubſequent words explain the intent to 
be a ſubſequent condition, //, And if he pays it, then it 
(Hall be to A. for life, and after to the uſe of KR. in fee, 
which ſhews the intent to be that A. ſhall have an eſtate 
ton fee, till the 10s. paid. Jn Rell, Abr. 415, 4106. | 

Deviſe to the firſt ſon of A. if he takes my name, if 1 
to B, A. dies without iſſue, B. ſhall take ; for the ce- 
fuſal of A.'s ſon is not a condition precedent, but a pre- 
cedent eftate attended with theſe limitations. Per Tre!y 
Ch. Juſtice, and judgment accordingly. 1 Suit. 23% 
pl. 8. Trin. g Il. 3, C. B. Scattergood v. Edge 

Where the oe promiſe is the conſideration of the ather, 
and where the performance and not the promiſe is, m7 
be gathered from the words and nature of the agreement, 3" 
depends entirely thereupun ; for, if in caſe there were a po” 
fitive promiſe that one thould releaſe his equity of redemp” 
tion, and on the other fide that the other would pay 7 # 
then the one might bring his ation without any avermen® 
'of performance z but where the agreement 1s, that the 
plaintiff ſhould relcale his equity of redemption, 12 £07” 
deration whereof 4ahe defendant was to pay him 71.10 
that the releaſe is the confideration, and therefore berg #7” 
cutery, it is a condition precedent, which muſt be averred. 


Hel Med. 455, 460. Paſch, 13 Will. 3. by Helt ge 4 
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ice, in delivering the opinion of the court in the caſe of 

v. Thorp. | | | 
air fot be a day ſet fer the payment of money, or doing 
th thing which one promiſes, agrees, or covenants to do 
#x another thing, and that day happens to mmcur befa'# the 
me, the thing for which the promite, agreement, or. co- 
yenant is made, is to be per formed by the ten of the agree- 
ment, there, though the words be, that the party ſhalt pay 
the money..or do the thing for ſuch a thing, or in couſi 
deration of ſuch a thing ; after the day is paſt the other 
ſhall have aCtion for the money, or other thing, though 
the thing for which the promile, agreement, or covenant 
was made, be not performed ; for it would be repugnant 
there to make it a condition precedent ; and therefore 
they are in that caſe left to mutual remedies, on which, 
by the expreſs words of the agreement. they have de- 
pended. Pr Holt Ch, Juſtice, 12 Mod. 461. Paſch. 
131. 3. in the caſe of Thorp v. Thorp. 

M agrees to give 4 much of the uſe of a coach and 
horſes for a year, and A. agreed farther with 1. to hep 
the coach in repair 3 it was averred the coach and h. ries 
were delivered to M4. but nothing of the repair ; and Holt 
Ch. Juſtice held upon this evidence, that repairing was 
not a condition precedent, and therefore need not be 
averred. Per Holt Ch. Juſtice at Guf/dball, nd Joop 
ment pro quirente. 12 Med. 503. Paſeh. 13 Wl, 7 
Athinſon v.. Morrice. 

But if the agreemen 
give M. a coach and ogy for -a year, and to r-pair the 
wach, and that for that M. promiſed fo much mott'y, then 
the repairing had been a condition precedent, neceſſary to 
be averred. Per Holt Ch. Juſtice, 12 ed. 503. Paſch. 
13W.7 in S. GC. : | | | 

Condition that , £. ſhall do, and for the doing B. hall 
pay, is a condition precedent, bur time fixed for payment 
will verify the condition; per Holt Ch Juſhce, 1 Salk. 
171. Paſch. 13 Will. 3. B. R. Thorp v Thorp, | 
"Where an award conliſts of divers things, and one © 

them is void, and it be expreſly ſaid, that upon perform 
ance of that vetd thing, the other party ſhall do ſuch a thing, 
there the doing of the void thing is a condition precedent 
and muſt be averred before aCtion againſt the other for not 
_ doing his part; but where there be ſeveral things in an 
award, and ſome are good, and others not ; and it is far- 
ther ſaid, th.t upon performance premiſſorum the other ſhall 


releaſe for the purpoſe, there it ſuffices to make averment 


of performance of what 1s well awarded without more z per 
Powell Juſtice. 12 Med. 588. Mich, 13 W. 3 in C.B. 
Lee v. Elkins. | | 

A copyholder in a borough Engliſh ſurrenders to the uſe 
of himſelf for life, and after to the uſe of his eldeſt ſon 
and his heirs, if he lives twenty-one years z provided that 
upon condition, that if he dies before twenty one, that it 
ſhall remain to the ſurrenderer and his heirs; though by 
the firſt words it ſeems to be a condition precedent, yet 
upon all the words taken together, it is not, but a ſur- 
render to the uſe of the eldeſt ſon, to be defeated by a 
condition ſubſequent. 3 Lev. 132. | 

If 4. makes a leaſe for five years to B, upon condition, 
that if B. pays him 10/. within two years, that then he 
ſhall have a fee- fimple in the lands, and make livery and 
 ſeiin to B. this paſſes the freehold immediately, and B. 
has a fee conditional 3 becauſe if the freehold was not to 
veſt in B. till the condition performed, it would be difh- 
cult to determine-in whom the freehold lay z for cor:di- 
tions may be inſerted in: ſuch deeds as are perfected pri- 
vately, as might prove greatly prejudicial to ſtrangers. 
Lit. jel, 350, Co. Lit. 216, 217. | 

But in caſe of a leaſe for life, with ſuch a condition, 
the freehold paſſes not before the condition performed ; 
becauſe the livery may preſently work upon the freebold. 

But if a man grants an adyvowſon, &c. (which lie in 
grant) for years, upon ſuch condition, the grantee hal 
have no fee till the condition performed. Co. Lit, 217. 


If 4. leaſes to B. for years, upon condition, that if B. 
pays money to A. or his heirs, at a day, that B. ſhall have 
the fee, and before the day A. is attain:ed of treaſon and 
executed ; now though the condition became impoſhble by 
the aCt and offence of A. 

Vou, I. NS 46. 


t had been that A. had agreed 7 
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| cauſe a precedent condition to increaſe ari eſtate muſt be 
| oy _ G z w_ * it becomes impoſſible, no eſtate ſhall 

Alſo in equity, with reſpe&t to conditions preced |; 
ſubſequent, the prevailing diſtinQtion Gen'hs TN 
heve againſt the breach or non- performance, whether the, 
condiion be precedent or ſubſequent, where a compenfa- 
| tion can be made; 1 Fern. 79, 167. 

as if A. conveys lands to B, &:..and their heirs, upon 
truſt, that if C the ſon. of A. within fix months after the 
death of A. ſhould ſecure to truſtees 500 1. ſor the younger 
| chiluren of C. then, after ſuch ſecurity given, to conve 
tC and his heirs, and until the time tor giving ſuch ſes 
curity, in truſt for the eldeſt fon of C. and in default of 
ſuch ſecority, to convey to ſuch eldeſt ſon and his heirs, 
it C. dies before any ſuch ſecurity giveny yet this cons 
dition, though precedent, being only in nature of a pe- 
nalty, the intent of the truſt ſhall be regarded, which 
was to ſecure 5007, for the younger children. 1 Chan. 


Ca, $9.. ''s 
for years to Sir; Edward WWaldgrave and lady, 


% 


One A leaſe 


on truſt to rae goo!. for a feme ſole, in caſe ſhe did 
not marry contrary to the good liking of Sir Edward cn lady 
if fhe did,' then to go to ſuch perjon; as Sr Edward and. 
lady, or ſuivivor /hould nominate, and fr want of nomi- 
nati;n to Sir Edward and lady, or ſurvivor of them ; foe 
marries without their conſent, they die without nominiation $ 
bill was preferred by Sandel., who had a genera! deed of 
giit by lady Z/. who lurvived, of all her goods and chat- 
tels, apaintt #, Copledite, who had adminiſtration to the 
feme, and lady /Y, to hgve the benefit of this leaſe ; 
which, was decreed for Copied.te. Crimyn's Rep. 739. 
740. Paſth. 13 Geo. 2. in caſe of Harvey v. A/ten, cites 
Chan. Cafes 58. Mich, 16 Car. 2.] Fleming v. Wald- 
grave. | 
The daughter of Lord X/murray and the ſon of Lord 
K. preſer a bill to have'the benefit of a jertlement made 
by Lord K. and his ſon, whereby tru/tecs were to raiſe 
1500 |. a-piece, for portions of two daughters, the plains 
tiffs and the liſters, pay«ble at their marriage, with cam 
ſent of truſlees, or major part of them, and maintenance 
1n mean time z'and if truſtecs had raiſed the portions before 
they married, they were to improve them to the beſt ad- 
vantage, that they might receive the increaſe for mainte« 
| nance till marriage ; and if thy ma» ried with;ut conjent, 
the portion of her ſo marrying ſhiu'd remain vr to an- 
other. The truſtees reccived the rents ever fince the 
death of Lord XK. and raiſe the portions ; and the plain- 
tiffs betng in years, and intending not to marry, would lay 
out their portions. in purchaſe of annuities tor their larger 
maintenance. Queſtion was, whether plaintiffs ovght ts 
have portions at their own diſpoſal, before they married 
with conſent ?, And it teing admitted, if either died before 
marriage, her portion ſhid go to her executor or adminiſira- 
ter, and they offering ſecurity to indemnify truſtees from claim 
by defendaits, who were infants children of Charies Lord 
K. to whom the portions after marriage without conſent 
were limited by the ſettlement, the court decreed it on giving 
ſuch ſecurity, Comyn's Rep: 740, 741. Lord Ch, B. 
Compn's cites Fin. Rep. 62. [ Hill. 25 Car. 2.] Needbamn 
v. Vernen. | 
A ſettlement was made by JF. by deed and will, recit- 
| ing a marriage intended between A. and B. the daughter 
of IF. and then comes a clauſe, that if B. foould live to 
fixteen years of age, and ſhwmld refuſe to marry A. then A. 
ſhould have 20,0001. _ the perſonal eflate ; and af- 
terwards comes another clauſe, that if it happen that the 
ſaid intended marriage be not had till after B's age of fixteen 
years, then the real and perſonal eſtate is ſettled on 4, and 
B, for their lives, &c. The marriage was had before B. 
was ſixteen years old, but ſhe lived to ſixteen, and died 
before ſeventeen, without iſſue. It was urged, that A. and 
B. marrying before ſixteen, the perſonal eſtate was not 
veſted ſo as to intitle the adminiſtrator.of B. and that the 
grantor's intent was to reſtrain B. from from marrying be- 
fore ſixteen ; but Lord Jefferies took it, that a marriage 
between A. and B. was the chief intent, and of the 
20,000 /. penalty for refuſal, and that the latter clauſe 
was only to bring back that 20,0001, into the perſonal 
6X eltate 
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eſtate to be ſettled to the ſame uſes with the reſt, in caſe | 
the marriage ſhould be after ſixteen, and decreed an ac- 
count, Vern. 338. pl. 332. Mich. 1685. Duke of 
Southampton v. Grammer, | | 

F. by marriage ſettlement provided 2000 /.. a-prece, 
and after, by wiil, direQts the making up their portions 
3000 /. a-pir-ce, and charges his real and perſonal eſtate, 
provided they.marry with conſent of their mother ; per Lord 
Fright and Maſter of the Kolls, it is a condition ſubſe- 
rg Ch. Prec. 226. pl. 186. Trin. 1703. Aſhton v. 
[/bt »n., 7 
A. by will leaves his grand-daughter 2007. provided 
ſhe continued with his executors until twenty-:ne, but if taken 
from them by her father, who was a papiſt, before twenty-one, 
or if ſhe married againſt the conſent of his executors, then he 
gave her but 1O/. and made B, and C. executors. She 
was placed by the executors with D. a clergyman, and 
before ſhe was twenty-one, D. and one of the executors 
conſented that ſhe ſhould make a viſit to her father, when 
the father, unknown to the executors, married her to a papiſt. 
Decreed at the Rolls tor payment of the 200/. to: the 
daughter ; but on appeal Lord Cowper decreed her only 
the 107. he held that the continuance with D. by di- 
reftion of the executors was well, and that this was a 
marriage againſt their conſent, they not having oppor- 
tunity to declare their diſlike before marriage, and declar- 
ing it upon notice after; and that the condition, de 
ſcribing the qualifications of the perſon who was to take, 
was in its nature a condition precedent. 2 Vern. 572. 
pl. 518. Hil. 1106. Crecgh and us? v. Wilſon. 

The tettator deviſed his eſtate to the defendants, in 
truſt, for the uſe and benefit of the plaintiff; but de- 
clared his will to be, that the plaintiff ſhould have no 
benefit of the deviſe, unleſs the , plaintifF's father ſhould 
ſettle on the plaintiff two full thirds of the eſtate 
ſettled on the father on his marriage, and in default 
thereof, the eſtate to the defendants ; the father made no 
ſettlement on the plaintiff, but deviſed all his eſtate to 
him for life, but ſubject to the payment of debts; it was 
admitted, and fo atjudged by the court, that this eſtate 
was executed in the plaintiff, by the ſtatute of uſes; and 
conſequently that this is a condition ſublequent ; yet the 
court declared, that though conditions ſubſequent, which 
are to diveſt an eſtate, need not be literally performed ; 
yet, even in ſuch caſe, it the party cannot be compen- 
ſated in damages, it would be againſt conſcience 
to relieve ; and therefore ordered the maſter to examine 
the value of the eſtate deviſed, and the amount of the 
debts which that eſtate was charged with, and to report 
to the court, whether after debts paid there would be 
two full thirds of the father's eftate, which was ſettled 
on him in marriage, left to the plaintiff; and upon a 
re-hearing, would not vary the former order, declaring 
that the difference was, whether this caſe lay in com- 
penſation or not; and if a compenſation was made, he 
would relieve againſt the breach of the condition ;z but in 
caſe a ſufficient compenſation was made, he would then 
conſider farther of it. 

If a feme covert, having power by will to deviſe 
lands, deviſes them to her executors, to pay 500 /. out 
of them to her ſon; provided, that if the father gives 
not a ſuſhcient releaſe of certain goods to her executors, 
that then the deviſe of the 500 /. ſhould be void, and go 
to the executors, and after her death a releaſe is tendered 
to the father, and he refuſes, yet upon making the. re- 
leaſe after, the money ſhall be paid to the fon ; for it 
was ſaid to be the ſtanding rule of the court, that a 
forfeiture ſhould not bind where a thing may be done 
after, or a compenſation. made for it; as where the 
condition is to pay money, &c. and though it is generally 
binding, where there is a devile over, yet here, it being 
to go to the executors, it 15 no more than the law implies. 

If a man deviſes lands to 7. S. upon condition to pay 
20,000]. to his heir at law, wiz. 1090 /. per: ann. for 

| the firſt ſixteen years, and 2000 /. per ann. after, till the 
whole ſhould be paid, and the heir enters for non-pay- 
'meut of one of the 1000/7. fer ann. FS. ſhall be re- 
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intereſt, from the time it became payable, without an; 
deduCtion for t.xes ; the court declaring, that wherever 
they can give fatisfaQtion or compenſation for the breach 
of a condition, they can relieve. '1 Salk. 156, 

If one having three daughters, deviſes lands t» his 
eldeſt, upon condition that ſhe, within {x months aſter 
his death, pay certain ſums of money to her two other 
liſters ; and 1f ſhe failed, then he deviſed the hand to 
the ſecond daughter, on the like condition, 6, The 
court may enlarge the time for payment, though the 
lands are deviſed over ; and in all cafes that lie in com. 
penſation, the court may diſpenſe with the time, thouzh 
even In caſe of a condition precedent. 2 Yn, 229 © 

-D0 where ane deviſed lands to F. S. his kinſman, pays 
ing 1000/4. a-piece to his two daughters who were his 
heirs at law, and F. S.-made default, and the daughters 
recovered in ejetment; yet F.S. was relieved, on pay- 
ment of principal, intereſt and coſts, though it was in. 
ſiſted, that this was a condition precedent, and to the 
ditmher1fon of the heir at law, and in favour of a volun. 
tary deviſee. 2 Vern. 366. 

A man having two daughters, deviſed to each of them 
2000 /. payable at the age of twenty-five years; but if 
they, or either of them married before the age of fix- 
teen ; or if the marriage were without the. conſent of 
their mother and truſtees, then they ſhould loſe 1000 1, 
of the portion, which ſhould go to his. other children ; 
one of them married before the age of ſixteen, but with 
the conſent of all the parties ; and it was held, that the 
time being only a circumſtance, might be diſpenſed with, 
Skin. 285, 

A. deviſed his lands to truſtees for three years, and 
if within the three years there happened a marriage be- 
tween G. who was a diſtant relation, and of the ſame 
blood with the teftator, and FY. his niece, and heir - 
law, then to FF. for lite, remainder to her firſt ſon, &:, 
in tail male, by G. to be begotten ; but if the marriage 
ſhould not take effe& within the three years; or if the 
Trarriage ſhould be before the years of conſent, and not 
ratined, when of competent age, then to F. in tail, 
who was likewiſe a remote relation of the teſtator, but 
not of the ſame blood ; the marriage between G. and 
FF. did not take effeft, though ſeveral propoſals were 
within the time made by her friends to his guardians, 
but not accepted by themz and though ſhe herſelf had 
prefſed the match as far as the modeſty of her ſex would 
permit. She afterwards married the plaintiff, and by her 
bill prayed the benefit of the deviſe ; the condition being 
anſwered by her, to what ſhe was capable of doing, hav- 
ing married a perſon, as was urged, equal in circum- 
ſtances, &c. but her bill was diſmifſed by the advice of 
Holt and Treby, Ch. Juſtices. 3 Chan. Ca. 129. 


3. What ſhall excuſe the performance of conditions, Vit. 
the aft of God, att j- the Ao att of £4 parties, and af 
of a ftranger. 1 

Regularly, if a condition, which was poſſible at the 
making thereof, becomes impoſſible by the a&t of God, 
the obligation is diſcharged. x Rol. Abr. 449. 

If a man be let to mainprize, it is a good plea at the 
day when the manucaptors ought to have the body, &c, 
For the manucaptors to ſay, that he who was let to 
mainprize was dead before the day, ſo that they could not 
have his body at the day. 1 Ro/. Abr. 449. 

If a man covenants to build a houſe before ſuch 1 
day, and after the plague is there before the day, and 
continues there till after the day, this ſhall excule him 
from the breach of -the covenant, for the not doing 
thereof before the day; for the law will not compel 3 
man to venture his life for it, bur he may do it alter- 
1 Rol, Abr. 450. os 

If the condition conſiſts of two parts in the disjunc- 
tive, in which the party hath an election, which 0 
them to perform, and both poſſible at the time of mak- 
ing the condition, and one becomes impoſſble after- 
wards, by the a& of God, this ſhall excuſe the pertor- 
mance of that and the other alſo ; for otherwiſe his 


eleftion ſhould be taken away by the aQt of God. 5 Ce. 


lieved upon payment of the 1000/7. together with the 
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mn af f at though the obligee die before the day, 


iis executors {hall have the 100 /. and the ground of 
Ry caſe was denied to be univerſal, 1 Salk, 170. 
If a eandition conſiſts of two parts, of which one was 


. not p | 
he ought to perform the other. 5 Co, 22 
ws I the dion be. to enfeoff F, S. or his heirs, 


- comes to ſuch place, he is bound to enfeoff 
mu he comes, ER the other is not poſlible ; 
Fa he cannot have an heir during his life, and fo he had 
not any eleftion. 1 Rel. 4br. 450. - Fs | 

If a condition of an obligation be to make an aſſu- 
rance of certain lands to the obligee and his heirs, and 
after the obligee dies, yet he ought to make the aſſu-! 
rance to his heir ; for this copulative and his heirs ſhall 
have the ſignification of a disjunCtive. '1 Fones 180. 
Palm. 252. See Cre. Eliz, 399. th | 

If the condition of an obligation be to. enfeoff two 
before ſuch a day z_ and one dies before the day, yet he 
ought to enfeoff the other,, 1 Ro/. Abr, 451. 

Condition that A. (a ſtranger) ſhall pay ſo much 
ſuch a day; or perſonally appear ſuch a day at ten in. the 
morning at B.'s houſe z though Zgrotus fuit ex. viſuatione 
Dei, &c. is a good plea as to that part of the diyunive, 
yet being in the caſe of a ſtranger the other part 
ought to be performed. Raym. 373. Trin. 32 Car. 
B. R. Sobam v. Pannel. fs 

' Debt upon bond conditioned to give the plaintiff a true 
account of all money received by him, &c. by the 2 Ld, 
November, 6c. or render his body to priſon at the plaintiff 3 
ſuit in any ation he ſball then commence againſt him, then, 
&:. The defendant pleaded, that he was always ready to 
render an account; but farther, that the plaintiff had 
not commenced any ation againſt him ad vel ante 28th of 
November pred” pong he might render himſelf to pri- 
ſn; the plaintiff replied, that 300 /. was due to bim, &c. 
and that after the ſaid 28th of November, viz. 12 Aprilis, 


he ſued out an original in account ; and the defendant not | 


appearing he ſued out a capias, whereof he gave the. de- 
fmmdant notice and required to render himſelf according to 
the condition. Upon a demurrer, judgment was given 
| fer tot. cur. for the defendant ; becaule he being to do the 
firſt at, has eleRion either to give an account, or render 
himſelf on the a&tion ; beſides, the breach is not well aſ- 
figned, for the defendant is not obliged to render himſelf 
'on an aCtion which ſhall not be ſued againſt him 28th 
of November ; the word in the condition being (then 
commenced) and is not to be conſtrued then, or from 
thenceforth ; for that would be to give the plaintiff li- 
berty to commence an aCtion at any time during his life, 
and conditions are always made for the advantage of the 
_ 3 Lev. 137. Mich. 35 Car. 2. C. B. Stanley v. 
ern, 


If A. binds himſelf apprentice to B. for ſeven years, 
and B, enters into a bond- to A. conditioned to-pay 4. 
his executors or aſſigns 10 /. at the time of the end or de- 
termination of his apprenticeſhip, and A. ſerves fix years, 
and then dies, the money ſhall not be paid to his exe- 
Cutor, though it was objeCted, that his apprenticeſhip 
ended at his death, 2 Brownl. g7. s 

If 4. enters into a bond to B. conditioned that C. 
| Tall perform an award to be made between B. and C. 

and it is awarded that C. ſhall pay B. 107. at Michael- 
mas, and 10 1, at Lady- Day, yet becauſe the ſum awarded 
1s a duty, it is as if a condition of a bond had been- for 
the payment of the money ; and if not paid, the bond is 
forfeited. 2 Leon. 155. , | | 

But if the condition of an obligation be, that the obligor 
ſhall enſeoff the obligee at ſuch a day, and before the day 
the obligor dies, and the land deſcends to- his heir, the 
condition is become impoſſible by the a& of God, and the 
performance thereof excuſed. 2 Leon. 155, © 

But it has been held in equity, that if the condition 
of i bond be to ſettle certain lands ſuch a manner, by 
Tuch a day, though the obligor die before the day, by 
Which the bond is ſaved at law, yet an execution ought 
to be decreed in ſpecie. Eq. Abr, 18. j 


offible at the making of the condition, to be. per-. 


ſhould marry bis nephew, on or before ſhe attained the * 
age of twenty ; the nephew died young, andthe daughter 
never refuſed, and indeed never was required to marry - 
him ; after the death of the nephew, the daughter beinjx 
about ſeventeen married F. $8. and it. was adjudged ht 
the condition was not broken, beirig become impoſſible 


| by the aQt of God. 1 Salk. 190, 


C.. binds himlelf apprentice to S. for ſeven yeits, atid 
S. bound himſelf 2 pay C. his executors or an, to 4. 
at the time of the d'or determination of his appren- 
ticeſhip. . C..ſerves ſix years, and dies ;.the money. ſhalt 
not be paid to his executor: . The whole court, (abſente 
the Ch, J.) held, that the obligation was diſcharged, and 
that the money ſhould ot be paid. ' Brownl. 97. Mich. 
ac. Cheney v. Sell. PS : 
f lefſee covenants tb repair a houſe, though it be butnt 
by Mghtning, or thrown down by enemies; yet he muſt 
repair it ; for when the party by his own contraCt creates 
a duty or charge upon. himſelf, he is bourid to make it 
good if he can, notwithſtanding any accident by inevitable 
neceliity, becauſe he might have provided againſt it by 
his contract. Allen 29, Mich. 23 Car. B. K. Paradine 
V. Jane. | 
[The condition of the bond was, that whereds Chriſtophet 
the Yr did affirm, that he had paid 601. to NH. L. 
which H. L. did deny, if Chriſtopher by the 10th of No- 
vember did not lega-ly prove the money paid, then if he paid. 
the money the ſaid 10th of November, the bend ſhwild be void. 
The defendant pl-aded, that Chriſtopher died befere the 
10th of November. 'Dhe plaintiff demurred; but the court 
held this was not like a disjunQive condition, though it 
did depend upon a condition, and the party having under- 
taken to make proof, it was at his peril if he did not ; 
and though he was prevented by the aft of God, yet the 
bond was forfeited ; judgment pro gquer'. Freem. Rep, 
269. pl. 297. Hill. 1679. Vinier v. Toyner. | 
an annuity be granted upon condition that the 
rantee ſhall be attorney for the grantor, in 'all pleas, if 
A be after made ſheriff, *yet this ſhall- not excuſe him 
from the performance of the condition ;- but he ought to 
be his attorney, otherwiſe the condition is broken, 1 
Rol. Abr. 451. he | | 
If A. deviſes lands to B. and his heirs, upon condition 
that be, his heirs and aligns, with the iſſues and profits 
of the land, ſhall pay yearly ſo. much for certain charitable 
uſes, and dies, and after the deviſee dies, his heir within 
age, and in ward to the King, the. paymeht ſhall be ex- 
cuſed, during the -time the Kin hath him in ward; for 
by the intent of the condition, the payment ought to be 
made with the ifſues and profits, which are transferred b 
aCt in law, to the King. 1 Rel. Abr. 45r.. | 
If a recognizance be conditioned for the appearance of 
B. at the next aſſize held for the county of S. and before 
the next aſlizes, B. ſues a certiorari out of the King's 
Bench, to remove the recognizance, and at the next aſ- 
ſizes delivers the certiorari to the Judge, yet this does not _ 


excuſe his « 4k for though .the certiorari was the 


command of the King, yet the purchaſe thereof was the 
act of B. and he Fe. by no ſuch ſlight fave his recog- 
nizance. Yelv. 207. |; 
- If a man hath good title to lands, by virtue of a fine, 
and ſells the ſame, and covenants with the vendec, his 
heirs and aſſigns, that he ſhall enjoy againſt him and B. 
and all claiming under him ; and after by an a& of par- 
liament, reciting that B. had ſettled this eſtate” upon C, 
and that certain perſons had unduly procured the ſaid fine 
from her, it is enacted, that the fine ſhall be void, and 
that every perſon may enter, as if no ſuch fine had been; 
and after one enters, claiming title under C. this is'a 
breach of the covenant ; for the at makes nv new title, 
but removes the obſtrution of the old; and jt was faid, 
that doubtleſs B. was named in the covenant for this pur- 
poſe, in caſe this fine, unduly obtained, ſhould be avoid- 
ed." 2 Lev. 26. | ; 
If the condition of an obligation be, that the obligor 
ſhall enfeoff the obligee of the land before ſuch a day, 
and after, before the day, the obligee diffeiſes the obligor, 


obligor 


| and keeps it by force till after the day, ſo that the 


cannot 
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cannot enter, this will excuſe the performance of the con- 
' dtion. 8 C's, 92. 

if lefſee for years covenants to drain the water which 
| is upon the land before fuch a day, and after: the leflor 
enters before the day, and there continues till the day 1s 
paſt, yet this ſhall not excuſe the performance of the co- 
venant, bccauſe this is collateral to the land. 1 Rot. Abr. 


453: | | 

| if a'man be bound to build a houſe, &:c. he is ex-. 
cuſed if the obligee will not ſuffer him to build it ; for h- 
cannot come upon the land againſt his will, 1 Rol. Abr. 


453+ 

W if a condition be to repair a houſe, he is excuſed 
thereof, if a ſtranger, by the command of the obligee 
himſelf, diſturbs. him, and will not ſuffer him to go it. 
1 Rel. Abr. 453. - 

If the condition be to ereft a mill, and after he comes 
to the obligee, and ſays all is ready for the ereting thereof, 
and demands of him when he ſhall come with the mill to 
ereCt it ; if the obligee ſays. he will not have the mill, and 
entirely diſcharges him of the mill, this ſhall excuſe. him 
of the performance. 1 Rol. Abr. 453, 454+. 

If lefſee for years of a houſe covenants to repair it, 
and to leave it in as good plight as he found it, and after 
certain ſparks of fire come out of the chimney of the leſ- 
ſor into a houſe not much remote, by which the houſe of 
the leſſee is burnt, this will excufe the performance of 
- the covenant to the lefſee; ſothat he is not bound to 
rebuild, becauſe this comes by the act of the leflor bhim- 
ſelf. 1 Rol. Abr. 454. 7 i OR 

If a leaſe be made upon condition that the lefſee ſhal) 
not permit or harbour any whore within the houſe to him 
let, and that if he ſuffers ſuch woman to ſtay there fx 
weeks after warning, &c. it ſhall be lawful for the leffor 
to enter; and after the leſſee ſuffers ſuch woman to be 
there, and warning is given him by the leſſor, although 
aſter the leflor commands the woman to ſtay there {x 
weeks, yet this ſhall not excuſe the performance of the 
condition, becauſe the leſſor did not do any act; and, 
notwithſtanding the command, the leflee might have re- 
moved her. 8 Co. g1. 6. 

But if the leflor ouſts the lefſee, and with force, and 

againſt the will of the leſſee, puts in the woman, and 
violently makes her ſtay there with force, againſt the will 
of the leſſee, for ſix weeks, this ſhall excuſe the perform- 
ance of the condition, 8 Co. 92. 
If A. is bound to B.* that 5 S. ſhall marry Jane G. 
before ſuch a day, and before the day B. marries her, he 
ſhall take no advantage of the condition, becauſe by his 
means it could not be performed. Co. Lift. 206. b. 

If a man makes a feoffment in mortgage, upon condition 
' to be void upon payment of money by the feoffor, &c. to 
the feolfee, at a day, if at the day the feoffee is out of 
the realm, the feoffor is not bound to ſeek him, or to go 
out of the realm to him; and therefore becauſe the feoftee 
is the cauſe. that the feoffor cannot tender the money, the 
 feoffor may enter into the land, as if duly tendered. Co. 
Lit. 210. 6. | 


Regularly, if the condition be to be performed by a | 


ſtranger, and he refuſes, the obligation is forfeited ; for 
the obligor has taken upon him that the ſtranger ſhall do 
it. 1 Rol. Abr. 452. : 


As, if the condition be that my ſon ſhall ſerve 7. S | 


if he will not, my obligation is forfeited, 22 E. 4. 26. 6. 

A. and B. ſubmit themſelves to the award of C. and 
A. enters into an obligation to C.. to ſtand to the award, 
and B. alſo, and C. awards A. to pay 10s. to B. who 
tenders it, and B. refuſes ; the obligor is excuſed, becauſe 
B. is not a mere ſtranger, but privy, and fo 1s the obligee. 
1 Ro. 452. 4: 

But if the condition be, that the ſon of the obligor 
ſhall marry the daughter of the obligee, if the daughter of 
the obligee refuſes\the ſon, yet the condition is forfeited ; 
for the daughter is a mere ſtranger, and the obligor hath 
taken upon him that his ſon ſhall marry her, Hutt. 48. 
IWinch. 30. 3 Bulſ. 30. | 

So if the condition be to enfeoff a ſtranger, who re- 


fuſes, yet the obligation is forfeited. Co, Lit, 209. 


3 


ne" Ty 
P, 03.9 2 on 
”y T4 . p , 
Vo wv 
: 4 : 


MR PS" | hy x 4 4 
C O.N 

If there be a feoffment upon condition 
ſtranger, if the ſtranger refoſts, Fit the Sadie, 4 o : 
becauſe the intent"was uot that the feoffee ſhould ret bak 
Co. Lit. 209. *+ 4 | FRY 

But otherwiſe it had been, if the condition 
make a gift in tail to a ſtranger, and he re 
there the jntent was that he ſhould have the 
Co. Lit. 209. 

In debt on obligation, condittoned to mate /uch, , 1,1 
at Mich. term $a as the Fudge if the ralane's ge 
/hould think meet, the defendant taid, that F. $. was fob 
there at that time, and that he did not appoint or Ne 
any releaſe ; adjudged no plea, becauſe nt all Ns 

| edged that 
he cauſed a releaſe to be drawn and tendered to the Tudor, for 
he ought to get ſuch a leaſe drawn as the Judge (;a)! q. 
!ow of, Cro. Eliz. 716. pl. 41. Mich. 41 & 42 Bl 
to $6 Lamb v. Breunmwent. nh 
 Audita querela, that he was eBliged in a flatute 
'O the defendant, to the uſe of 7 B. þ" et ror 
he paid fuch ſums, at ſuch duys, to J. B, it ſhould be i, 
and ſhewed that at every of the ſaid days and flaws he % | 
paratus to pay the ſaid ſums, and «btulit them ; all the cour 
held, that the tender was a ſufficient performance; the 
deſeafance being made to the uſe of F. B. but if he had 
been a mere ſtranger, and was not to have any bencf 
oo it bbs be otherwiſe ; and pens for the 
plaintiff. Cro. El.z. 754. pl. 18. Paſch. 42 Eliz. C. 
Huiſh v. Phillips. TNT. lebam y 
7 In debt up»n bond, conditioned 70 delirer to the 
tiff all the tackie of ſuch a ſhip, under the hand; of four 
perſons, or, in default thereof, to pay to the Plaintiff jo much 
money, fc. as the four perſons bouts value the tackle tr by 
worth, the deſendant pleaded, that the four perſons had nu 
valued the tackle ; and upon demurrer to this plea, the 
plaintiff had judgment ; for where the defendant has 
cletion by the condition to do one of the two things, if 
by any default of a ſtranger, or of himſelf, or of the 
obligee, or by the aCt of God, he cannot do one of them, 
there he ought to do the other ; and the defendant in the 
principal caſe ought to have got the four perfons to valve 
che tackle. Ao. 645. f1. 892. Paſch. 43 Eliz. Mw, 
Morecembe, X | 

If A. is beund to build a houſe for B. before ſuch a tim 
and A, dies before the time, his fr bach | fs at's | 
perform this ; per Coke Ch. ]J. 3 Bulft. 30. Paſch. 13 

ac. | 

If the condition of an obligation be, that whereas 
the obligor and obligee are jointly ſezſed of the office of 
admiralty, if the obligor ſhall permit the obligee to uſe 
the ſaid office, and to take the profits thereof only to his 
uſe, during his life, without interruption made by the 
obligor, then, &c. although after the admiral dies, and 
the new admiral grants the ſaid office to a ſtranger (as he 
may by law), and he interrupts and ouſts the obligee, yet 
if the obligor after this interrupts the obligee alſo, the con- 
dition is broke. a Rol. Abr. 453. 
| If A. is bound to B. to pay 10/. to C. if A. tenders it 
to C. and he refuſes, the bond is forfeited. C9. Lit. 208. 

If A. difſeiſes B. and after leaſes to C. for years, and 
C. covenants, at the end of term, to have and yield up the 
tenements well repaired to 4. and after B. eters, &c. 
C. is excuſed. Cro. Ehz. 656. 

If A. leaſes his land for forty years, rendering tent, 
and deviſes the reverſion to F.S. in tail, &c. provided 
that B. and his wife ſhall have the rent to their own uſe 
till F. 8. comes of age, upon condition that B. and bis 
wife, within three months after his death, enter into 4 
bond to his overſeers, for the payment of 24 7. fer am: 
in ſuch penalty, and as his overſcers ſhall adviſe, and 4: 
dies, B. and his wife mult give notice of this to tlie 
overſeers, and at their peril procure them to advile. 
Winch. 26, 6g. For more matter under this title, jee 5 Vil 
Abr. and 1 Bac. Abr. tit. Condition. | 

Conduits for water in London, ſhall be made and re- 
Paired, and the lord mayor and aldermen may inquire 
into defaults therein, &c. by ſtat. 35 Zen. 8. c. 10. 

Cone and key. Bratton, lib, 2. cap. J7s HUM. 3: Fes 
mina in tali atate (i. e, 14 & 15 annorum), poteff dif 

| "A , | ponere 


\ 


4 "A 


Was to 
fuſes; for 


reverficn, 


plain- 


Mr 3 4 4 4 
C 1N 


ponere domut fue & Babere cone and key. Colne, in the 

$1xm, ſignifies calculus, computus ; and key, clavis, S0 
" that a woman, was then held to be of competent years, 
when {he was able to keep the accounts and keys of the 
houſe: and Glan 4b. 7, cap. 9. hath ſomewhat to the 
ſame pu pole. . 

C9:/124.9r9, (Confeederatio) Is when two or more 
confederate or combine themſelves to rlo any damage to 
another,, or to commit any unlawful at. And though 
a wiit of conſpiracy does not lie, if the party be not 1n- 
diftei, and in Jawful manner acquitted (tor fo are the 
words of the writ), yet falle confederacy between divers 
perions ſha)l be puniſhed, though nothing be put in ex- 
ecution 3 which appears by the book of 27 Afif. Plactt. 
44. where tWO were indicted of confederacy, each to main- 
tain the other, whether their matter were true or falſe; 
and thouzh nothing were ſuppoſed to be put in praCtice, 
the parties were enjoined to anſwer, fince the thing 1s 
forbidden by law. So in the next article, in the ſame 
book, enquiry ſhall be made of conſpirators and confedera- 
tors, whichabind themſelves together, &'c. This confe- 
Grrucy, puniſhable: by law before it be executed, ought 
to have four incidents: firſt, it muſt be declared by 
ſome matter of proſecution, as by making of bonds or 
promiſes the one to the other: ſecondly, malicious, as 
tor unjuſt revenge : thirdly, it ought to be falſe, again(t 
-an innocent: laſtly, to: be out of court voluntarily. 
Jerms de la Ley. | | 

C-j4.un of offence, Is when a priſoner is appealed 
or indicted of treaſon or felony, and brought to the 
bar to be arraigned, and his indictment is read unto him, 
and the conrt demands what he can fay thereto: then 

either he confeſſes the Fence, and the indictment to be 
true, or pleads Nt gutity, or elſe gives an indirect anſwer, 
and fo in etiect ſtands mute, Confe//ion may be made in two 
ſorts, and to two ſeveral ends. 'I he one is, he may confe/s 
the offence, whereof he is indifted openly in the court, be- 
fore the Judge, and ſubmit himſelf to the cenſure and 
judgment of the law, which confeffion is the molt certain 
anſwer, and beſt fſatisfaQtion that may be given to the 
. Judge to condemn the offender ; fo that it proceeds freely 
of his own accord, without any threats, force, or ex- 
tremity uſed : for if the confeſſion ariſe from any of theſe 
caules, it ought not to be recorded. As if a woman 
was indicted for the felonious taking of bread, to the va- 
lue of two ſhillings, 'and being thereof arraigned, ſhe 
confeſſed the telony, and ſaid, that ſhe did it by the com- 
mandment of her huſband ; and the Judges, in pity, 
would not record her confeſſion, but caujed her to plead 
Nt guilty to the felony ; whereupon. the jury found, that 
the ſtole the bread by compulſion of her huſband, againſt 
her will, for which cauſe ſhe was diſcharged. 27 Aſi} 
p/. 50. The other kind of confeſſion is, when a priſoner 
confeſſes the indictment to be true, and that he commit- 
ted the offence whereof he is indicted, and then becomes 
an approver, that is, an accuſer of others, who have 
committed the ſame offence whereof he is indicted, or 
offences with him ; and then prays the Judge to have a 
coroner aligned him, to whom he may make relation 
of thoſe offences, and the full circumſtances thereof 
There is alſo a third kind of confeſſion made: by an offender 
in felony, which is not in court before the Judge, as the 
other two are, but before a coroner in a church, or 
other privileged place, upon which the offender, by the 
ancient law of the realm, was to abjure. Cowell, edit. 
4 

Confeſſion, according to ſome writers, is two-fold, ej- 
ther expreſs or implied. 

An expreſs confeſſion is, where a perſon direly con- 
feſſes the crime with which he is charged; which is the 
higheſt conviction that can be. 2 Haw. 333- 

But it is uſual for the court, eſpecially it it be out of 
clergy, to adviſe the party to plead, and put himſelf up- 
on his trial, avd not preſently to record his confeſſion, 
but to admit him to plead. 2 H. H. 225. | 

n implied conteſhon is, where a defendant in a Caſe 
not Capital doth not directly own himſelf guilty, but in 
a manner admits it, by yielding to the King's mercy, and 


© 0 XN. 
court may accept of if.they think fit, Heat putting him 
to a direct confeſſion. 2 Haw. 233, | | 

It ſeems that the confeſſion of the defendant taken - 
upon examination before Juſtices of the peace, or in dif- 
courſe with private perſons, may be given in evidence 
againſt the party confefſing, but not againſt others... 2 
Haw. 429. | 

All thoſe who on their examination own themſelves 
guilty of a felony alledged againſt them, and are charged 
in their mittimus with the felony ſo confeſſed, ſeem to be 
excluded from bail; for bail is only proper where it 
ſtands indifferent whether the party be guilty or inno- 
cent. 2 Haw. 97. 

For the effett of confeſſun in vil pleas, ſee 5 Vin, Abt, 
titie Confelhion, _ LR” 

Confeſfoz, Confeſſarius, a Con effionibus. The prieſt, 
who received the auricular cenfe//zon, had the title of con- 
/fſor, though improperly z for he is rather the confe/ee, 
being the perſon paſſive, to whom the confeſſion is 
made, or at leaſt the confeſſary, who receives the confe/- 
fron, or the confeſſonar. This receiving the confeſſion of 
a penitent, was, in the old Engliſh, z fireve, or fhrive, 
Sax. ſcrifan z whence the party confeſſed was beſcrifen ; 
whence our Eng. befhrieved, or looking like a confeſſed of 
ſhrieved perſon, impoſed ſome uneaſy penance : hence 
'to befhrew, 1s to imprecate, or denounce the curſe of ſin 
as confeſſion. The at of confeſſion was called ſerifdes 
whence poſhbly to ft, or ſhuffle in diſcourſe, like peo- 
ple who are aſhamed or afraid to tell all their faults. 
The moſt ſolemn time of confeſſing was the day before 
_ which from thence is called Shrove Tueſday, Cowell, 
edit. 1727. 

Conjrration, ( Confirmatio) From the verb confirmare, 
quod eft firmum facere ; and therefore it is ſaid, that 
confirmatis omnes ſupplet defetius, licet id quod attum eft, 
ab initio non valuit, Co. on Litt. lib. 3. cap. 9. ſe&. 
5'5. It is a conveyance of an' eſtate or right in «/z, 
whereby a voidable eſtate is made ſure and unavoidable, 
or whereby a particular eſtate is increaſed. Nay, it is 
a ſtrengthening of an eſtate formerly, and yet voidable, 
though not preſently void. For example, a biſhop 
| granteth his chancel!orſhip by patent, for the term of 
the patentee's life ; this is no void grant, but voidable by 
the biſhop's death, except it be ſtrengthened by the cor 
firmation of the dean and chapter. Yuxlibet confirmatio 
aut ef1 per ficiens, ereſcens aut diminuens. 1. Perficiens, as 
if a feoffee upon condition make a feoffment, and the 
feoffor confirm the eſtate of the ſecond feoffee: ſo if 
diſſeiſee confirm the eſtate of the difleiſor, or his ſeoffee, 
2. Creſcens, doth always enlarge the eſtate of a tenant 
as tenant at will to hold for years, or tenant for years to 
hold for life. 3. Diminuens, as when a lord of whom 
the land is holden confirms the eſtate of his tenant, to 
hold by a leſs rent. See more of this in 7/2, Symb. 
part 1. lib, 1. ſet. 2. 500. F. N. B. fol. 169, 226, 
271. and Litt, lib. 3. cap. 9. Co. 9. Rep. Beaumont's 
Caſe. 

44 5 Vin. tit. Confirmation, | 

Confirmation of judicial proceedings. See /at. 1 Ed. 4; 
c. 1- 12 Car. 2. c. 12. ; 

Confirmation of the parliament. See 12 Car. 2. 13 
Car. 2. fo i, & 7o Its 14: 

Conſiiicare, Confiſcatus, May be derived either from 
the Lat. confiſcare, or the French confi/quer; that is, in 
publicum adducere, All theſe words are drawn from fiſcus, 
which (as 1Minfhew faith) originally fignifeth a hamper or 
boſket, but metonymical y, the Emperor's treaſure, becauſe 
it was anciently kept in. hampers. And though our 
King doth not put his treaſure in ſuch things, yet as the 
Romans have ſaid, that ſuch goods as are forfeited to the 
Emperor were bona tonfiſcota, in like manner do we ſay 
of ſuch goods as are forfeited to the King's Exchequer. 
And the title to have theſe goods is given to the:King by 
ſuch law, when they are not claimed by ſome other : as 
if a man be indicted, that he feloniouſly ſtole the goods 
of another man, when in truth they are the proper goods 
of him indiQted ; and they are brought into court againſt 
him, as the manner is, and he is then aſked what he ſays 


defiring to ſubmit to a ſmall hne z which ſubmiſſion the | 
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«lgimer he ſhall loſe the goods, -although afterwards he 
be acquitted of the felony, and the King ſhall have 
them as confiſcated : but otherwiſe it is,. if he do not 
diſclaim them. "The ſame:law is, where goods are 
found in the felon's. poſſeſſion, which he diſavows, and 
afterwards is attainted of other goods, and not of them 
there the goods which he difavows are confiſcated to the 
King ; but had he been attainted of the ſame goods, 
they ſhould have been ſaid to. be forfeited, and not con- | 
fiſcate, notwithſtanding his diſavowment. So if an ap- 
peal of robbery be brought, and the plaintiff leaves out 
ſome of his goods, he ſhall not be received to enlarge 'his 
appeal; and foraſmuch as there is none to have the goods 
fo left out, the King ſhall have them as -confiſcate, ac- 
cording to the old rule, Pud non capit Chriflus, capit 
fiſcus ; and as in the caſe aforeſaid, the law puniſhes the 
owner for his negligence and connivency, ſo alſo the 
law abhors malice in ſeeking the life of any, without 
juſt cauſe. And therefore if A. hath the goods of B. 
delivery or finding, and B. brings an appeal againſt 
for taking them feloniouſly, __ it is found that they 
were the plaintiff's goods, and that the defendant came 
lawfully by them: in this caſe the gbods are not confi/- 
cate to the King, becauſe of the falſe and malicious ap- 
peal. See more in S:aundf. Pl. Cor. I. 4, ca. 24. 3 Inft. 
F- 227. Note, confiſcare and forisfacere are ſynonymas ; 
and bong confiſcata are bona forisfatla. 

Confo:mity to the church of England. See fiat. 1 Eliz. 
c. 2, ,and Hecuſant. 

Confrairie, Confraternitas, A fraternity or brotherhood, 
as the confrairie de $. George, or les chivaliers de la blue 
gartier. HSelden, | 

Confreres, Confratres, Brethren in a religious houſe, 
fellows of one ſociety. 32 Hen. 8. c. 24, 

Congeabie, ls derived from the French conge, that is, 
wenia ; and fignifies in our common law as much as law- 
ful, or lawfully done, or done with leave ; as, the entry 
of the diſſeiſze is congeable, and ſo Littleton uſes it in his 
410 ſeftion, and Cro, 2 Par. fel. 31. | 

Conge daccozdcr, Signifies leave to accord, or agree. 
It is mentioned in the /atute of fines, 18 Ed. 3. in theſe 
words ; when the original writ 1s delivered in preſence of 
the parties before the Fuſlices, a pleader ſhall ſay this, Sir 
Juſtice, conge d'accorder ; and the Fuſtice ſhall ſay to him, 
What will- Sir R. give? and ſhall name one of the parites, 
Sc. See Ruff. Stat. wol. 9. page 1. of Pref. 

Conge d'&ſlire, (Yenia Eligendi) Is French, and fig- 
nifieth in our common law the King's permiſſion royal 
to a dean and chapter, in time. of vacation, to chooſe a 
biſhop ; or to an abbey or priory of his own foundation 
to chooſe the abbot or prior. F. N. B. fol. 169, x70. 
Touching this. matter, Gwin, in his Preface ta his Read- 
ings, faith, that the King of England, as ſovereign patron 
of all archbiſhoapricks, and other eccleſiaſtical benefices, had 
of ancient time free appointment of all eccleſiaſtical digni- 
ies, whenſoever they chanced to be woid, inveſling them 
fir/t, per baculum & annulum, and afterwards by his 
letters patent ; and in proceſs of time, he made the elefion 
over to others, under certain forms and conditions , as, that 
they ſhould at every vacation, before they chooſe, demand of 
the King conge d'eflire ; that 1s, licence to proceed to elec- 
tion, and then after eleftion to crave his royal aſſent, &c. 
And iarther, he affirmeth, by good proof, out of com- 
mon law books, that King bn was the firſt that 
granted this, and that it was afterwards confirmed by 
Feſt. 1. cap. 1. which ſtatute was made an. 3 Ed. 1. 
And again, by the ſtat. Articuli Cleri, cap. 2. which 
was ordained 25 Ed. 3. ſtat. 3. It is certain all the 
REY in England were conferred at the pleaſure of the 

rince, and the perſons were inveſted by the King's 
delivery of a ſtaff and ring, till archbiſhop Anje/m denied 
this royal prerogative, and prevailed with pope Paſchal to 
abrogate this cuſtom by a ſolemn canon. Aſter which, 
the firſt biſhop who came in by a regular election was 
Roger biſhop of Saliſbury, in 3 H. 1. an. 1102. 

By flat. 25 Hen. 8. cap. 20. No man is to be pre- 
fented to the ſee of Rome for the dignity of a biſhop, &c. 
but eleCtion is to be by the King's conge defiire, or li- 
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{the dean and chapter muſt do \im twenty days, or 1 
will incur a premuntre : and if they fail to make eleQtion 
the King is to nominate by bis letters patent. The /ot. 
1 Ed. 6. c. 6, ouſted the writ of conge dPeftire, and WY 
wered the King to collate to-an archbiſhoprick or bi= 
[Thoprick abſolutcly by letters patent. But this Ratute 

| was repealed by /tat. 3 Ma. c. 2. 

| Ccn;ildon. It is mentioned in Leg. Ine, c 23, ang 
lignifies joint romcns or one who is a companion with 
 anothef in ſuch a payment or tribute, 

Congius, An ancient meaſure of fix ſextaries, which 

| is about a gallon and a pint. Et reddat gquingue congiuz 
cere & unum ydromelli, & triginta panes cum pertinentibus 
pulmentarizs, Charta Edmundi Regis de anno 946. See 
Drxtary, | 

Conjecare, To contribute. J/aram & compoſitionns 
mortts conjeftare. In Legibus Alured. cap. 21 & 32, 

Conies. See Game. 

Coningeria, A coney-burrow, or warren for rabbits... 
[tem dicunt, quod idem Dominus potefl cgpere in duabus eg. 
ningeriis quas habet infra inſulam de V eQta,100 coniculs 
per «annum, & valet quilibet caniculus ij, den.——Inqui, de 
anno 47 H. 3. n. 32. | 

Comzance. See Cognizance, 

Conz9z. See C ognizoz. 

Conjurare, Is where ſeveral confirm a thing by oath, 

Conjuratio, Is an oath; and conjuratus is the ſame 
with conjuratir, viz one who is bound with the ſame 
oath. Ernaldus mareſcallus juratus idem dicit per omnia 


quod filius Andiez conjuratus ſuus, &c. Mon. 1 tom, 
Pag- 207. F 
Conjuration, /Conjuratio) Is a compound of «on ant 


Juro, and ſo it ſigniheth a plot or compaft made by men, 
| combining themſelves together by oath or promiſe, to do 
any public harm : but in our Common Law it is eſpecially 
uſed for ſuch as have perſonal conference with the devil 
or evil ſpirits, to know any ſecret, or to. effeCt any pur- 
'poſe. Stat. 5 Eliz. cap. 16. And the difference between 
- conjuration and witchcraft ſeems to be this ; that the one, - 
'by prayers and *invocations of God's powerful: names, 
compels the devil to ſay or do what he commandeth him; 
the other dealeth rather by a friendly and voluntary 
conference or agreement between him or her and the 
devil or familiar, to have her or his deſires or turns 
ſerved, in lieu of blood or other gift offered unto him, 
eſpecially of his or her ſoul. And both theſe differ from 
enchantments or ſorceries, becauſe they are perſonal con- 
| ferences with the devil, as is already faid ; but theſe zre 
but medicines, and ceremonial forms of words, called 
commonly charms, without apparition. Cowell, 

Mr. Seijeant Hawkins, in his Pleas of the Crown, hb.1. 
pag. 5. ſays, that conjarors are thuſe who by furce of cer- 
tain magic words endeavour to raiſe the devil, and 
oblige him to execute their commands, #tches are fuch 
who by way of conference bargain with an evil ſpizit to 
do what they defire him : and forcerers are thoſe who 
by the uſe of certain ſuperſtitious words, or by the means 
- of images, &c. are ſaid to produce ſtrange effefts, above 
the ordinary courle of nature. All which were anciently 
puniſhed in the ſame manner as hereticks, by the writ. 
Ae heretics eomburends, after a ſentence in the eccleſiaſtical 
court : and they might be condemned to the pillory, &c- 
upon an indictment at Common Law. 3 [nff. 44. 

-P. C. 28. But by /2at. 1 Jac. 1. cap. 12. theſe offenders 
are divided into two degrees ; and thoſe in the firſt degrees 
and their accefſaries before, ſhall ſuffer as felons without 
benefit of clergy ; and theſe are the four following ſpecies. 
1. Such as ſhall nſe any invocation or conjuration of any 
. evil ſpirit. 2. That conſult, covenant with, entertain, 
employ, or reward any cvil ſpirit, to any intent. 3- 33 
take up any dead perſon's body, or any part thereof, 10 
be uſed in any manner of witcheraſt. 4. Or that exerctic 
any witchcraft, inchantment, charm, or forcery, whereby 
any perſon ſhall be killed, deſtroyed, conſumed, or lamed 
in his body, or any part thereof. And if a ſpirit doth 
not actually appear, upon invocation,| &c, or if a dead 
perſon, or part of it, be taken up to be uſed, and not ac- 
tually uſed, they are within the ſtatute : but one muſt 


Cence, to eleCt the perſon named by the King ; which 
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nine, laming, ©c. | 3 +. 45. H. P. C. 6, 5: Thoſe [ſhall be granted to the next of 'Uin. See Hdmitl niftrative, * 
LE cond SS ſhall for the firſt offence ſuffer a year's | Deſcent: at —4 | F © 
oy priſonment, and the pillory ; and for the ſecond, be Conſcience, Court of. See Debt. | : 
adjudged felons, excluded clergy. And theſe offenders are | Confecration' of biſhops. See Biſhops. | 

divided into the following kinds: ſuch as take upon them, Conſent: In all caſes when any thing executory is 
by witchcraft, charm, &c. to tell where treaſure, _ or | created by deed, it may, by conſent of all perſons that - 
things loſt or ſtolen, may be found z' or'to do any thing | were parties to the creation of it by their deed, be de- 


% 
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to the intent to provoke any perſon to unlawful laye » | fzated and annulled, and therefore it was ſaid, that wars 
or to burt any perſon in his body ; or whereby any tattle | raxties, recognizances, rents; charges, annuities, cove- 
or goods of any perſon ſhail be deſtroyed or impaired, [nants, leafes for years, uſes at common law, &c. may 
tc, but thoſe who take upon them to do the laſt, are not [by a defzaſance made with the mutual conſent of all that 
within the aft, unleſs they aCtually accompliſh it. 3 [nft. | were parties to the creation of them by deed, be annulled, 
46. Stat. 1 Fac. 1. c. 12. This fature of King Fames 1, diſcharged, and defeated, 1 Rep. 113. Hill. 28 Eliz. 
againſt conjur ation and witchcraft is repealed, and nv pro= [in Albany's Caſe. 42+ $5 . 
ſecution ſhall be commenced on the fame ; but where | A conſent ex pet fa 1s not of any fignification ; fot 
perſons pretend to exercife any kind -of witchcraft or |it cannot be had for things which cannot be otherwiſe z 
cnjuration, &c. or undertake to tell fortunes, or from | per Vaughan Ch. ]. Med. 312: Paſch, 22 Car. 2. in. 
their ſkill in any crafty ſcience to diſcover where goods | Chan. 1n caſe 0 Pry v. Porter. 
ſtolen or loſt may be tound ; upon conviftion, they ſhall | The conſent” of the heir makes good a wid deviſe. 
be impriſoned a year, and ftand im the pillory once in |Chan, Caſes, Trin, 23 Car. 2. Lord Cornbury v. Mids 
every quarter, in-ſome market-town, and may be ordered |dleton. | | 
to give ſecurity for their good behaviour, by fat. 9 Ge. 2.| Conſent of remainder-man fot life, though but ver- 
'S L bal, is bimding, and decreed to confirm building leaſes 
Conovium urbs, Caerleon wpon Conwey, in Caermar- |accordingly. &® Chan. Caſes 28. Paſch. 32 Car. 2 Sid- 
thenſhire. ney v. the Earl of Leiceſter. 
Conovins fluvius, Conwey in Wales. = Conſent to a trial of a title to land in another county 
Conqueſt, Franchiſes are extinguiſhed immediately on | than where the land lies will not help, it being an error 
the conqueſt, but not the laws of the land without pro- [though futh conſent be of record ; agreed per cur, 1 
clamation ; and ſo William the Conguerer extinguiſhed all |Show. 98. pl. 97. Paſch. 32 Car: 2. B. R. Lord Clart vs 
franchiſes in Engiand but of churches, which the Pope | Reach. _ 
would not permit him to take ; for which reaſon they | A burgeſs of a corporation conſenting to be turned out 
ſtand as before the. Conqueſt, Arg, Mo. 670. pl. 918. [from his burgeſs's place, and the common council of the 
Mich. 43 & 44 Eliz. B. R.- corporation removing him accordingly,. does not amount 
I was agreed, that according to Calvin's caſe, 7 Rep. [to a reſignation, and a peremptory mandamus was grant= | 
17. upon .the conqueſt of an 3nfidel country, all the old |ed to reſtore him. Zolt's Rep. 450, Hill. 8 Ann. B. R. 
laws are abrogated ex inſftts, and the King impoſes what |The Dueen v. Mayor of Glouceſter, BRIT | 
laws be pleaſes ; and in caſe of the conqueſt of a Chriftian | Conſequential toffes oz damages, If I have a pond, 1 
country, he may change them at pleaſure, and appoint ſuch |cannot fo let it out that it ſhall drown my neighbour's _ 
as he thinks tic ; though Coke quotes no authority for it, [land. Arg. Het. 119. cites 6 £4. 4. 6. 
yet it was agreed, that this might be conſonant to reaſon. | If a ſtranger . drive my cattle upon your land, whertby 
Show, Par Caſes 31. in caſe of Howell v, Dutton. they are difirained by you, I ſhall recover againſt the 
la the caſe of an infidel country, their laws by conqueſt |ftranger for this diſtreſs by you ; fer Baron Altham. Arg. 
do not entirely ceaſe, but only ſuch as are againſt the laws | Lane 67. cites 9 Ed. 4. 4. 8 | 
of God z and 3n ſuch caſe where the laws are rejected or | ACtion lies for calling one ba/tard whoſe grandfather 
ſilent, the conquered country ſhall be governed according [had lands in tail, though the plaintiff was younge/? ſon of 
to the rule of natural ey held per cr, 2 Salk. 412. |the father ; yet being offered a ſum of money by a pur- 
pl. 1. Trin, 5 1, & MM. in B. R. chaſor to join in the ſale, and afterwards the purchaſor 
Where the King of England conquerg a country, it is [refuſing to give him any thing by reaſon of thoſe words ; 
of a different conlideration from a new and uninhabited |it was held, though he has no preſent title, yet it ap- 
country being found out by Engliſh ſubjets; for in the [pears he is, by a poſſibility, to join in the aſſurance, but 
hiſt caſe the conqueror, by ſaving the lives of the people |it being afterwards refufed to be given him by reaſon of 
conquered, gains a right and property in ſuch people, and [thoſe words, is a preſent damage, and he may receive pre- 
conſequently may impoſe upon them what laws he pleaſes. | judice thereby in futuro, in caſe he were to claim any land 
2 /Vms's Rep. 75. cites it as faid by the Maſter of the {by Jeſcert. Aﬀirmed in error. Cre. F. 213. pl. 66 
Rolls, Augu/?, 1722, to have been ſo determined by the | Mich. 6 Fac. B. R. Vaughan v. Ellis. » 
Lords of the Privy Council, upon appeal from the foreign A ſmith pricks the horſe of a ſervant being on his jour- 
plantations, ney to pay money for his maſter to fave the penalty of a 
But till ſuch laws given by the conquering Prince, the | bond, both the maſter and ſervant may have their ſeveral 
laws and cuſtoms of the conquered country fhall bold place, | a&tions on the caſe for the ſeveral wrongs they have 
unleſs where theſe are contrary to our religion, or ena? any | thereby ſuſtained ; Hf Coke Ch. J. 2 Bulſ. 344+ Hill, 
thing that is malum in ſe, or are filent; for in all ſuch | 12 Fac. in Caſe of Everard v. Hopkins. 
cales the laws of the conquering country ſhall prevail. | Where one is party to a fraud, zll which follows by 
lid, | reaſon of that fraud ſhall be faid as done by him. Arg 
Conreata pellis, A hide or ſkin dreſſed a conreatore, | Cro. F. 469. Hill. 15 Fac. B. R. in Caſe of Southern v« 
by the currier.———Una pellis ovina figna datur conreata, | Hiw. | | "IF... 
ualet denarium, obolum ; una pellis agnina figna datur | AQtion lies for threatening workmen to maim and pro- 
conreata, valet i. den, —Regulz Compoti Domus de |ſecute them, whereby the waſter loſt the felling of his 
Farendon, MS. | | goods, the men not daring to go on with their work. 
Conredium, 'The ſame with Cozody; which ſee.—— | Cro. F. 567. pl. 4. Paſch. 18 Foc. B. R. Garrit v. 
Abbas & monachi ejus loci per totum annum poſt obitum ſuum | Tay! | | 
A. contrafts with B. to make an ef/ate of Bl. Acre 
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or. 

Mum conredium (ficut in vita ſua perceperint) habere de- Y 

ent quod alicui indigenti pro anima ſua erogabiturs Mon, | Mich. to B. if C. enters into Bl. Acre, A. may have an 

1 tom. pag. 149. aQtion on the caſe againſt C. for the ſpecial Gamage which 
Conſanguineo, Is a writ, for which ſee Reg. Orig. de| may happen to him by reaſon that he is difabled to 'per- 

aave, proave, & confanguineo, f. 226. a. form his contraCt, by reaſon of C's entry, and he ſhall 
Conſangunity, (Conſenguinitas ) Is a kindred by blood | declare. contra pacem, but not vi & arms, Per Dode- 

or birth : as afhinity is a kindred by marriage: and it is | r29ge, g Gedb. 426. pl. g92. Trin. 21 fac. B, R. 

conliderable in the deſcent of lands, who ſhall take it as A. breaks the fence of B. by which cattle gets into C.'s 

next of blood, &c. And alſo in adminiſtrations, which [$rOun, CG. ſhatl have caſe againſt A. but,not Ro 
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Per Roll. Sty. 131. Mich. 24 Car. B. R. 
Sir A. A. Cowper v. St. John. | 

Though a man does a lawful thing, yet if any damage 
do thereby befall another, he ſhall anſwer if he could 
have avoided it ; and this holds in all civil caſes. As it a 
man /ops a tree, and the boughs fall upon, another, ip/o 1n- 
vito, yet an aCtion lies. So if a man /azts at butts, and, 
hurts another unawares. So if I have land through which 
a river runs to your mill, and I Iop the fallows growing 
on the river ſide which accidentally fop the water ſo as 
your mill is hindered. So if I am building my own houſe, 
and a piece of timber falls on my neighbour's houſe, and 
breaks part of it. So if a man aſſaults me, and / /ift up 
my flaff to defend myſelf, and flrike another in lifting it up ; 
but it is otherwiſe 27 criminal caſes, for there attus nm fa- 
cit reum niſi mens fit rea. Per Raymond ]. Arg. Raym. 
422, 423. Hill. 33 & 34 Car, 2. B. R. + 

If A. beats my bore by which he runs on B. A. is the 
treſpaſlor, and not I. 2 Salk. 638. Per cur. Paſch. 

. 3. B. R. in caſe of Gibbon v. Pepper. me” 

He that makes a fire in his field muſt ſee that it does no 
harm, and anſwer the damages if it does ;, but if a ſud- 
den ſtorm had rifen which he corlld not ſtop, it was a 
matter of evidence, and he ſhould have ſhewed it, 1 
Salk. 13. pl. 4. Mich. g Will, 3. B. R, Turbeuil v, 
Stamp. | | | 

A. contraQts with B. to bring timber in 4.'s cart, and 
deliver it in B.'s yard ; it was brought in a cold day ; B 
refuſed to come and unload it, whereby the hor/es get 
cold, and two died; A. brought aCtion, but* could not 
obtain judgment; cited per Aoit Ch. J, Cumb. 481. 
19 Ill. 3. B. R. as in caſe of Bertue v. Burn. | 

If a con/table places a dragon where it is unlawful for 
him ſo to do, he muſt make ſatisfaction for the conſe- 
quential damages, as letting drink about the cellar, &c. 
for fince the placing him there is unlawful, it ſhall be 
taken as if the conſtable had put him there on purpoſe to 
do an unlawful act. Per Holt Ch. J. 5 Med. 430. Hil 
1o IWill. 3. in caſe of Parkhauſe v. Poſter. | 

Action on the cale for /opping a way leading to his col- 
ery, by which he loſt his cuſtomers, lies not without 
ſpecial damages. Cunth, 480. Trin. 10 Will, 3, B. R. 
Trveſon v. Moor. | 

Aiter recovering damages in aſſault and battery, &c. no 
ation will lie for conſequential damages, as that he. was 
afterwards forced to be trepanned, and had a bone taken 
out of his ſkull. 12 12d. 542. Trin. 13 Will. 3. Fit- 
ter v. Veal. ? TN 

If A. enters into my grounds, and breaks down my wall, 
which keeps out the ſea; and I bring my treſpaſs, and re- 
cover damages, and I rebuild my wall, but by reaſon of the 
newneſs thereof it 1s broke down by a new florm, which the 
old wall would have reſiſted ; per cur” The plaintiff 
ſhall recover for the overflowing of his lands, and to re-| 
build his wall ; and the danger of the new wall, if there 
be any thing in that too, may be conſidered ; but this, 
muſt be all at once. Arg. 12 Med. 543. Trin. 13 I. 3. 
in the caſe of Fitter v. Pal, | 

It is a fundamental principle in law and reaſon, that he 
that docs the firſt wrong ſhall anſwer for all conſequen- 
tial damages. 12 M74. 639, Per cur? Hill, 13 Will. 3. 
in caſe of Ry/well v. Prior, 

If one takes another p:i/aner by wrong, and then turns 
him over to another «fficer, wha detains him, the firſt taker 
fhal! anſwer for all the conſequential damages. Per cur. 
12 11;d. 640, Hill. 13 Fl. 3. in the caſe of Rofwel! v. 
Prior, | 

He that #-2ps g-ods by wrong muſt anſwer for them at his 
peril at all events, for his detainer is the reaſon of the 
loſs. 2 Salk. 523. Per Holt Ch. ]. Trin. 2 Ann, B. R, 
in the caſe of Coggs v. Bernard. 

If 4. wr:n:fully impriſons B. and the goater detains him 
fill ſo much is paid; in this caſe he who was the priſoner 
ſhall have an ation of falſe impriſonment againſt . for 
impriſoning, and detaining him until he be paid fo much 
money ; and this 1s a taking by A. and it mult be illegal 
to uſe any unlawful means to oppreſs another, and A. is 
guilty of the oppreſſion and extortion committed by the 


in the aſe of | 


.. | unruly perſons are in their natures prone to uſe towards 


| monalty, as by. att. of parliment, 15 Car. 2. cp. 17. 
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A. has a market and coll B. is coming wich Pw 
to the market, for which, if fold, toll would be due Ro 
C. hinders B, coming to the market ; the lord of the wack 
may have; action, becauſe of - the poſſibili:y of dam C 
ber Powell J:-» 6. Med. 49. Mich. 2 Ann. B. R. nd 
caſe.of Ajbly v, White, » £ 
_ Where a man does a lawful af and a dam 
from tuch act, 1 ation of = lies, and not a OK 
trejpajs. 0 A104, 272. Trin. 10 Geo. 1. Reynold y, Clerk 
tt a man keeps a beaft of a ſavage nature, as a lion, tz, 
it is at his peril to keep him up, and'he' is anſwerabl« for 
all*the contequences, of lis getting loſe ; per Raymny 
Ch. ]. Gb,' 187. ich. 4 Geo. 2. B. R. in the caſe 6 
The King v. Huggins, ba 
Conſecoato2,, A delegated umpire, or ftanding aj. 
trator, who, as, a third impartial friend, was choſen & 
appointed, a guarantee to compoſe and judge differences 
that ſhould ariſe between two other parties. —— fg, Simon 
reftor eccleſig de Heyford Warine Subjtciendo me coy. 
ctom & compulſion! carvilibiis judicibus vel delegatis, ſex 
conſervatori, quem dictt Religirfi & torum ſucceſſores due 
erint eligendum.——\aroch. Antiq. pag. 513. 
Con'ervats? of the pecce, (Conſervator vel cuſlos pas) 
[s he that hath. an eſpecial charge, by virtue of his office 
to ſee the King's peace kept; which peace Lambard in | 
effcCt defineth to be a. with-holding or abf{linence from 
that-1njurious force and violence, which boiſterous and 


a. 


. 


_ 


others, were they not reſtrained by Jaw, and fear of 
puniſhment, Ot the!e conjervators he farther ſaith thus, 
.that before. the time of King Edward the 'Vhiid, who fuk 
erected 7uſtic's of peace, there were ſundry perſons, that 
by the Common Law had intereſt in keeping the race; 
Of thoſe ſome had that charge, as incident to their oflices 
which they did bear, and ſo included within the fame, 
that they were nevertheleſs called by the name of their 
office only : ſome others had it ſimply, as of i1{clf, and 
were therefore named cu/todes pacts, wardens or conjer- 
vators of the peace ; the former and latter ſort he again 
lubdivideth, which read in his Eirenarcha, lib, x. cap. 3 
T he corporation of the great level of the ferns, doth confilt 
of a governor, fix bailitts, twenty conſervators and com- 


appears. , The chamberlain of Cheſter is a conſervator of 
the peace in that,countv, by virtue of his office, 4 Inft. 
ol. 212. And petty-conſtables are by the Common Law 
conſervators of the peace, &c. There were likewiſe con 
fſervators of privileges of the Hoſpitalers and Templars, 
Sc, Wilt. 2. cap. 43. 4 lll. fo. 341. 

. Conſerve to? of the truce al ſafe-conducts, (Conjer- 
vator inductarum & ſaluerum Regis conduttuum,) Was an 
officer appointed in every pert of the {ea by the King's 
letters Patent, and had 4o/, ſor his yearly ſtipend at the 
leaſt. His charge was to enquire of ail offences done 
againſt the King's truce and fafe condutts upon the main 
ſea, out of the liberties of the Cinque Ports, as be ad- 
mirals by cuſtom were wont to do, and ſuch other things 
as are declared in 2 #. 5. cap. 6. touching this matter 
ſee alſo the ſtatute of 4 H, 5. c. 7. | 
 Eonſiorcatio curiae. It is often mentioned in law 
pleadings ; {des conſideratum ef? per curiam, 7. & It 18 
adjudged by the court; for conjideratio curie is the Judg* 
ment of the court, viz. as in Matt. Pariſ. Addit. pa. 97+ 
Semper paratus eft /tare ad conſiderationem parimm furrum ; 
and in the 2 on. pa. 221. Ab/tulit « diftam terram per 
conkhderationem curiz ſue, Sc. 

Confideeation, (Conjideratis) Is the material cauſe of 
a contract, without which it would not be cffeftual or 
binding. 'Lhis con/iceration is either expreſt, as if a man 
bargain to give twenty ſhillings for a horſe: or clic implied, 
as when the law itſclf enforceth a conſideration 3 as it 2 
man, cone into a common inn, and there ſlaying 10me 
time, taking both meat and lodging ſor himicif and bis 
horſe, the law preſumeth that he intends to pay for both, 
though nothing be farther covenanted between him an 

his hoſt ; and therefore, if he diſcharge not the houſe, the 
hoſt may ſtay his horſe, Fulbeck's Parall. Tract. Contract. 
fol. 6. Alſo there is a conſideration of nature and blood, 


goaler, 3 Salk, 193. in the caſe of The Queen v. Tracy. | 


and valuable con/ideration : and therefore if a man ooh 
| c 


con 


hed to divers others, and yet in con/ideration of natural 
ye Ag gives all his goods to his ſon or couſin, this 
ſhall be conſtrued a fraudulent gift, within the aCt of 


13 Eliz. & 5: becauſe this aCt intends a 
deration.” Cowell, edit. 1727- 


A conſideration is neceflary to create a d:bt, otherwiſe 
it is nudum pattum. TFenk. 290 in pl. 27, * 


valuable con/i- 


Where debt is brought for mon'y due, without any cir- | 
cum/tance of forbearance of ſuit by the plaintiff for a tin e, | 


a particular conſideratiof ought to be ſhewn in the decla-_ 
ration. Jenk. 292. pl 37. ' , 

A bond implies a conſideration in itſelf, and therefore it 
was held by the court, that a man was not bound to dif- 
cover what. was the conſideration. Hard. 200, Trin. 
12 Car. 2. in the Exchequer, Turner v. Binion, 

Nudum pattum will not raiſe an uſe, nor can an uſe be 
raiſed without a conſideration ; agreed. Arg. Cart. 141. 
Mich. 18 Car. 2. GC. B. | | 

Tf leſſee for life or years aſſigns his eſtate, there needs no 
| conſideration, becauſe the aſſignee 18 ſubject to the ancient 
ſorfeitures and to payment of the rent, and that a loan 
is ſufficient to veſt an uſe in him but otherwiſe in caſe 
of a fee-ſimplez per North Ch. J. Mad. 263. þl. 15. 
Jrin. 29 Car. 2. GC.-B. in the caſe of Barker v. Keate, 

A leaſe fir a year upon no other. conſideration than 
reſerving a pepper-corn, if it be demanded, is a ſufficient con- 
fderation to raiſe a uſe, and ſhall operate as a bargain and 
fale, and ſo make the lefſee capable of a releaſe. 2 Vent. 
35- Paich. 32 Car 2. C. B. Barker v. Keate. | 

A voluntary ſettlement may be ſurrendered without con- 
Gderation, and ſuch ſurrender may be aided in a court of 
equity, and an agreement ſo-to do will, be decreed ; per 
Lird Sommers. Ch. Prec. 69. pl. 62. Hill. 1696. Went- 
worth v Deverginy, | Ty | 

Bargain and fale, proviſo you pay to me at a ſuture day 
100/. "Chis, though ſet down in form, of a condition, 
is as effectual. as if tormally expreſſed in the uſual terms. 
tre. Le.b. pl. 10. Mich. 25 & 26 Eliz. B. R. in caſe of 
Stonely v. Br acebridge. | 

Love is not a conſideration on which an aCtion may be 
grounded on a promiſe to pay money, and the ſame of 
frieniſbip; per cur'. 2 Le. 30. pl. 35. Trin. 30 Eiiz 
B. R. Harford v. Gardiner. 

A bargain and ſale w1s pleaded of land, without ſaying 
fro quadam pecunia ſumma, and exception being taken 
thereto, the «court doubted of it, and demanded of the 
prothonotaries - what is their form of pleading ; and by 
' Niiſen chief prothonotary, theſe words pro guadam * pe- 
cuni& ſiimma ought to be in the pleading. Scot protho» 
notary contra. j bf conceived it was Either way good, 
but pro guadam pecunie ſumma is the beſt : and ſo Leo- 
 nard cuſtss brevium conceived. And the opinion of the 
Juſtices, was that a bargain and fale for divers cauſes and 
conſiderations is not good without a ſum of money. And 
by Wirdbam, bargain and ſale pro quadam pecunie ſumma, 
| although no money be paid, is enough, for. the payment 

or not payment is not traverſable; and by Periam, it 
quadam pecunie ſumma be not in _ the indenture of 

rgain and fale, yet the payment thereof is averrable ; 
and for this exception the jud2ment was ſtaid.. Le. 170. 
m pl. 237. Mich. 30 & 31 Eliz. C. B. in the caſe of 
Smith v. Lane. | oY 

Other conſiderations being but general parlance imply 
nothing. except expreſs conſiderations were ſhewn ; for 
therwiſe none ſhall be intended ; per cur. Cro. E. 344. 
y cog 36 & 37 Elz. B. R. in caſe of 'Lacy v. Whet- 

6ne. | | 

An uſe is raiſed upon conſideration of blood, but the 
con/:der ation of blood will not create a debt, though a deed 
will, without mentioning a conſideration. An aſſump/it 
to pay A. his couſin 1001. is void, if there be no other 
conſideration ; the reaſon of the difference is, the land 
goes to the blood, but ſo do not the debts. Fenk. 81, 82. 


im pl, 60, 
A leſs conſideration will ſerve to raiſe an uſe than "to 

deflroy an-uſe; per Bacon C. 2 Roll. Rep. 106. Trin. 17. 

Fac. in Conc. in caſe of Reynolds v. Peacock. 

The plaintiff intitled himſelf by a bargain and ſale in 


 enſcderatiom of certain articles of agreement, and does not 
Vor.l, NP 46. | 


{| Canc. Guiborn v. Fellows, & al. 


Cc ON 
and for that reaſon judgment was r63 


verſed. Freem. Rep. 344. pl. 427. cites Sty. 188, I 4; 
1649. Watts v. Ditd 0+ 407 0 N10 LOW 


_ A bargain and ſale was, pro diver/is conſt l.ra:imibus ges 
nerally, and this was admitted in evidence to prove mo- 


ſay for money ; 


| ney really paid, and if it be paid by ane of the bargainees, 


it 18 ſuſſicient for all to raiſe the uſe to all. Vide, if itis 
tO one of the bargainees, if that be not good a'ſo; Clayt. 
145- p/. 263. Mich. 1650. Harley v. Thompſon, WE 

Conuſee of a flatute extended the land, and in conſis 
deration of 3000 /. received by the conuſor, (which was 
the money due on the flatutg) the conuſor conveyed part of 
lands abſolutely ; and this debt being ſatisfied by ſuch con- 
veyance, the conuſee aſſigned the reſt of the lands to the 
conuſor, this is a good and valuable conſideration, and it 
is as effeQual as if he had been a purchaſer with money 
N. Ch. R.qg1. 15 Car. 2. Churchill v. Grove. 

Five ſhillings is a valuable, but yet no equitable conſi- 
deration for a purchaſe of lands. Arg. Chan. Caſes 34+ 
Mich. 15 Car. 2. in caſe of More v. Mayhow. | 

Loſs is as good a conſideration for a promiſe as benefit 
or profit. Chan. Caſes 78: Mich. 18 Car. 2. in caſe of 
Underwood v. Staney. | 

Marriage is a good conſideration to make a ſeme a_ 
purchaſer ; per cur. Chan. Caſes 100. Hill. 19 & 20 
Car. 2. Dovglas v. Wood. Taped 

In conſideration that one was bound for him far money 
owing, he did. bargain and ſel; this is no good conlidera- 
tion. But per Hale Ck. J. If there be a covenant in con« 
fideration of money to convey, and a_ bargain and' ſale pur- 
ſuant to that covenant, that will be a good confideratioti. 
Freem. Rep. 344. pl. 427. Trin. 1673.” B. R. Tutthill v. 
Roberts. : "+: 5 

In purchaſes the queſtion is not, whethet the conſi- 
deration be adequate, but whether it is valuable, for if it 
be ſuch a conſideration as will make a defendant a pur- 
chaſor within the ſtatute of Queen Eliz. and bring him 
within the proteCQtion of that law, he ought not to be im- 
peached in equity ; per Finch K. Fin. Rep, 104. Hill. 
25 Car. 2. in caſe of Baſſet v. Neſworthy. 

If one ſeals a releaſe or other afſurance, 70 one in Paſeſ- 

fien for never ſo unequal conſideration, it ſhall not be re- 
lieved becauſe of a new title diſcovered, unleſs there be 
ſome ſpecial fraud ; per Ld. Keeper. 2 Chan. Caſes 161: 
Paſch. 22 Car. 2. Hobert v. Hobert. 
A pepper corn (in a leaſe for a year) if demanded, is 
conſideration ſufficient for a bargain and ſale to make the 
leflee capable of releaſe, and ſuch reverſion is ſufficient 
conſideration to raiſe a uſe, as by bargain and ſale, 2 
Vent. 35 Paſch. 32 Car. 2. C. B. Barker v. Keate. 

Where there are ſeveral conſiderations, and one is good, 
that will ſupport the whole deed at law ; but it is not fo 
in Chancery. Arg. Ch. Prec. 105, 106. Mich. 1699. 

If an annuity is granted by one to his houſekeeper, with 
a bond for payment of it, and the bond is loft, equity will 
decree payment of the annuity ; for ſervice 5 a conſideration, 
and no turpis contraftus ſhall be preſumed, unleſs prov- 
ed. Abr. Equ. Caſes 24. pl. 7. Hill. 1700. Lightbone v. 
Weeden. oe | 

Though a ſum of money is mentioned in a deed as the 
conſideration of the grant, a court of equity will not 
ſupply any defe in ſuch deed, if no money was paid or fe- 
cured. See Ch. Prec. 475. pl. 298. Mich. 1717. Fur 
ſaker wv. Rohinſon, 

Bill for diſcovery of the conſideration of a promiſſory 
note for 2751. ſuggeſting that it was given ex turpi cauſa, 
to ſmother and make up a felony, &c. defendant by his 
anſwer ſays, that he le/t ſuch a ſum of money, and vert, 
believes that it came to the plaiutiff's hands, and that was 
the real conſideration of giving the nate, &c. Per Cowper 
C. The bill muſt be diſmiſſed, for there is no equity- 
againſt the defendant, fince he has ſworn, and it is not 
diſproved, that he loſt ſuch a ſum of money, and verily 
believes that it came to the plaintiff's hands, that is a ſuf- 
ficient conſideration to ſupport the note. ' Bill diſmiff:d 
with coſts, L1 Vin. 408. cites MS. Rep. Mich. 4 Geo. in 


merchants, where goods 
rcat. 


: Confilium, 


| Conſign, Is a word uſed b 


are aſſigned, or ſent or _— , toa faQtor, L:x 
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Per Roll. Sty. 131. Mich. 24 Car. B. R. in the Caſe of | 
Sir A. A. Cowper v. St. John. 

Though a man does a lawful thing, yet if any damage 
do thereby befall another, he ſhall anſwer z7f he could 
have avoided it ; and this holds in all civil caſes, As it a 
man /ops a tree, and the boughs fall upon. another, ip/o 1n- 
vito, yet an aCtion lies. So if a man /ozts at butts, ani, 
hurts another unawares. So if I have land through which 
a river runs to your mill, and I lop the fallows growing 
on the river ſide which accidentally op the water fo as 
your mill is hindered. So if I am building my own houle, 
and a piece of timber falls on my neighbour's houſe, and 
breaks part of it, So if a man aſſaults me, and / ft up 
my flaff to defend myſelf, and ſtrike another in lifting it up ; 
but it is otherwiſe 1 criminal caſes, for there actus non fa- 
cit reum niſi mens ſit rea, Per Raymond ]J. Arg. Raym. 
422, 423. Hull. 33 & 34 Car, 2. B. R. 5h, 

If A. beats my __ by which he runs on B. A. is the 
treſpaſlor, and not I. 2 Salk. 638. Per cur. Paſch. 
 IW. 3. B. R. in caſe of Gibbon v. Pepper. wa 

He that makes a fire in his field muſt ſee that it does no 
harm, and anſwer the damages if it does ; but if a ſud- 
den ſtorm had rifen which he could not ſtop, it was a 
matter of evidence, and he ſhould have ſhewed it, 1 
Salk. 13. pl. 4. Mich. g Jill, 3. B. R, Turbevil v, 
Stamps | 

A. contraQts with B. to bring timber in 4.'s cart, and 
deliver it in B.'s yard ; it was brought in a cold day ; B., 


. refuſed to come and unload it, whereby the horjes get 


cold, and two died; A. brought action, but' could not. 
obtain judgment; cited per oit Ch. J. Cumb. 481. 
19 Ill. 3. B. R. as in caſe of Bertue v. Burn. 

If a conjtable places a dragoon where it is unlawful for 
him ſo to do, he muſt make ſatisfaCtion for the conſe- 
quential damages, as letting drink about the cellar, &c. 
for fince the placing him there is unlawful, it ſhall be 
taken as if the conſtable had put him there on purpole to 
do an unlawful act. Per Holt Ch. J. 5 Med. 430. Hil 
1o I/ill. 3. in caſe of Parkhauſe v. Poſter. 

Action on the caſe for /opping a way leading to his col- 
liery, by which he loſt his cuſtomers, lies not without 
ſpecial damages. Cunb, 480. Trin, 10 Fill, 3. B. R. 
Toeſen v. Moor. 

Atter recovering damages in aſſault and battery, &c. no 
aCtion will lie for conſequential damages, as that he was 
afterwards forced to be trepanned, and had a bone taken 
out of his ſkull. 12 2d. 542, Trin, 13 Will, 3. Fit- 
ter v. Veal. 7 | 

If 4. enters into my grounds, and breaks down my wall, 
which keeps out the ſeaz and I bring my treſpaſs, and re- 
cover damages, and I rebuild my wall, but by reaſon of the 
newneſ's . thereof it is broke down by a new ſtorm, which the 
old wall would have reſiſted ; per cur* The plaintiff 
ſhall recover for the overflowing of his lands, and to re-: 
build his wall ; and the danger of the new wall, if there 
be any thing in that too, may be conſidered ; but this 
muſt be all at once. Arg. 12 Med. 543. Trin. 13 IW. 3. 
in the cafe of Fitter v. þeal. | 

It is a fundamental principle in law and reaſon, that he 


- that does the fhr{t wrong ſhall anſwer for all conſequen- 


tial damages. .12 M74. 639, Per cur” Hill, 13 Will. 3. 
in caſe of R:y/well v. Prior. 

If ;ne takes another p:1/oner by wrong, and then turns 
him over to another «fficer, wha detains him, the firſt taker 
fhal! anſwer for all the conſequential damages. Per cur”. 
12 11:4. 640, Hill. 13 Fl. 3. in the cale of Rojwel! v. 
Prior, 

He that 4--ps gods by wrong mult anſwer for them at his 
peril at all events, for his detainer 1s the reaſon of the 
loſs. 2 Salk. 523. Per Holt Ch, J. Trin. 2 Ain, B. R., 
in the caſe of Coges v. Bernard. 

If 4. wr:n:fully impriſons B. and the goater detains him 
fill ſo much is paid; in this caſe he who was the prifover 
ſhall have an ation of falſe impriſonment againſt . for 
impriſoning, and detaining him until he be paid fo much 
money ; and this is a taking by A. and it mult be illegal 


'to uſe any unlawful means to oppreſs another, and A. is 


guilty of the oppreſſion and extortion committed by the 
goaler, 3 Salt. 193. in the cafe of The Queen v. Tracy. 


; A. has a market and toll, ahid B. is coming wi 
to the market, for which, if ſold, toll would of 7 oY 
C. hinders B. coming to the market ; the lord of the A 
may have; action, becauſe of the poſſibili:y of dams oy 
ber Powell J. - 6 Med. 49. Mich. 2 d4nn. B, R, nn 
caſe of Ajbly v, K/þite. | 
Where a man does a laww/ul af and a dama 
from tuch act, 1 ation of y lies, and not an es 
trejpaſs.. © 104. 2.752. Trin. 10 Geo. 1. Reyneld y, Cir 

it a man keeps a beat cf a ſavage nature, as a lion, ts, 
it is at his peril to keep him up, and he is anſwerahle in 
all*the contequences of lis getting loſe ; pzr Raymy 
Ch. J. G6. 187. ich. 4 Geo. 2. BR. in the caſe 
The King v. Huggins. | 

Conjecvatoz,. A delegated umpire, or ſtanding arhj. 
trator, who as. a third impartial friend, was choſen 
appointed. a guarantee to compoſe and judge difference, 
that ſhould ariſe between two other parties.—— £gr Simon 
reetor 'eccleſie de Heyford Warine Subjiciendo me hy. 
crons & compu'ſioni, civilibus judicibus vel delegatis jr 
conſervatori, quem diet Religirfi & rorum fucrefſores thy 
erint eligendum,. Varoch. Antiq. pag. 513. 

Con'ervats? of the pecce, (Conſervator vel cuſlos pucy) 
[s he that hath an eſpecial charge, by victue of his cfic 
to ſee the King's peace kept; which peace Lambard in 
effcCt delincth to be a with-holding or abſtinence from 
that 1njurious force and violence, which boiſterous and 
unruly perfons are in their natures prone to uſe towarg 
others, were they not reſtrained by Jaw, and fear o 
puniſhment. Ot the'e conjervators he farther faith thus 
that before.the time of King Edward the "Thiid, who fil 
erected Fuſiic's of peace, there were ſundry perſons, tha 
by the Common Law had intereſt in keepinz the rae; 
Of thoſe ſome had that charge, as incident to their ofles 
which they did bear, and ſo included within the fame, 
that they were. nevertheleſs called by the name of their 
ofhce only : ſome others had it ſimply, as of iifclf, aud 
weie therefore named _ pacts, werdens or cnſer- 
vators of the peace ; the former and latter ſort he again 
iubdivideth, which read in his Zirenarcha, lib, 1. cap. 3 
[ he corporation of the great level of the ferns, doth conli 
of a governor, fix bailitts, twenty conſervators and com- 


| monalty, as by. att. of parliment, 15 Car. 2. op. 17, 


appears. The chamberlain of Cheſter is a conſervator of 
the peace in that ,countv, by virtue of his office, 4 [ft 
fol. 212. And petty-conſtables are by the Common Lav 
conſervatars of the peace, &c. There were likewiſe ow 
fervators of privileges of the Hoſpitalers and Templars, 
Sc. Weſt. 2. cap. 43- 4 lt. fo. 341. 

Conſecvcto2 of the truce aid jſare-conducts, (Cnyer- 
vator inducarum & ſaluorum Regis conduttuum,) Was a 
olficer appointed in every port of the lea by the Kings 
letters patent, and had 4o/, ſor his yearly flipend at tne 
leaſt. His charge was to enquire of ail offences done 
againſt the King's truce and ſafe condutts upon the mai 
ſea, out of the liberties of the Cinque Ports, as he ad- 
mirals by cuſtom were wont to do, and ſuch other things 
as are declared in 2 #. 5. cap. 6. touching this maltet3 
ſee allo the ſtatute of 4 H, 5. c. 7. 

Coniidecatio curiae, It is often mentioned in aw 
pleadings ; [des conlideratum &/ per curiam, 7. e It 
adjudged by the court z for conjideratio curie is the Jug” 
ment oft the court, viz. as in Matt. Parti}. Addit, pa. 97 
Semper paratus eft tare ad conſiderationem pariun furrums 
and in the 2 /47en. pa, 221, Abjtulit 64 drftam terram fir 
conhiderationem curiz ſue, Oc. 

Confidecativa, (Conjideratis) Is the material cauſe 0 
a contract, without which it would not be cfie£tual or 
binding. 'Phis confederation is either expreit, as if a mal 
bargain to give twenty hillings for a horſe : or elſe implied 
as when the law itſelf enforceth a con/ideration ; as at a 
man_ cone into a common inn, and there ſlaying me 
time, taking both meat and lodging for himielf and bis 
horſe, the law preſumeth that he intends to pay for both, 
though nothing be farther covenanted between him all 
his hoſt ; and therefore, if he diſcharge not the houle, the 
hoſt may ſtay his horſe, Fulbeck's Parall. Trad. Contrae 
fol. 6.  Alfo there is a conffderation of nature and blood, 


and valuable con/iderat/zn : and therefore if a man on 
| ebtc 
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debted to divers others, and yet in con/ideration of natural 
affeftion, gives all his goods to his ſon or couſin, this 
ſhall be conſtrued a fraudulent gift, within the aft of 


13 Eliz. c. 5. becauſe this aCt intends a 
diration. Cowell, edit. 1727- : 

A conſideration is neceflary to create a d:bt, otherwiſe 
it is nudum pactum. Tenk. 290 m pl. > WK 

Where debt is brought for mon-y due, without any cir- 
cumſtance of forbearance of ſuit by the plaintiff for a tin e, 
a particular conſideration ought to be ſhewn in the decla- 
ration. Jenk. 292. pl 37» | DS | ; 

A bond implies a conſideration 1n itſelf, and therefore it 
was held by the court, that a man was not bound to dif- 
cover what was the conſideration. Hard. 200, Trim. 
12 Car. 2. in the Exchequer, Turner v. Bin'on, 
 *Nudum pattum will not raiſe an uſe, nor can an uſe be 
raiſed without a conſideration ; agreed. Arg. Cart. 141. 
Mich. 18 Car. 2. GC. B. | 

If leſſee for life or years afſigns his eſtate, there needs no 
- conſideration, becauſe the aſſignee 18 ſubject to the ancient 
ſorfeitures and to payment of the rent, and that a loan 
is ſufficient to veſt an uſe in him; but otherwiſe in caſe 
of a fee-ſimplez per North Ch. J. Mod. 263. pl. 15. 
Trin. 29 Car. 2. C.B. in the caſe of Barker v. Keate. 

A leaſe fir a year upon no other conſideration than 
reſerving a pepper-corn, if it be demanded, is a ſufficient con- 
fderation to raiſe a uſe, and ſhall operate as a bargain and 
fale, and ſo make the lefſee capable of a releaſe. 2 Yent. 

5. Pa;ch. 32 Car. 2. C. B. Barker v. Keate, 

A voluntary ſettlement may be ſurrendered without con- 
fideration, and ſuch ſurrender may be aided in a court of 
equity, and an agreement ſo-to do will be decreed ; per 
Lird Sommers Ch. Prec. 69, pl. 62. Hill. 1696. Went- 
worth v Deverginy, | 

Bargain and ſale, proviſo you pay to me at a future day 
100/. "This, though ſet down in form, of a condition, 
is as effeCtual. as if tormally expreſſed in the uſual terms. 
trg. Le. b. pl. 10. Mich. 25 & 26 Eliz. B.R. in caſe of 
Stonely v. B-acebridge. 

Love is not a conſideration on which an aCtion may be 
grounded on a promiſe to pay money, and the ſame of 
frieniſhp; per cur'. 2 Le. 30. pl. 35. Trin. 30 Eiiz 
B. R. Harford v. Gardiner. 

A bargain and ſale w3s pleaded of land, without ſaying 
pro quadam pecunia ſumma, and exception being taken 
thereto, the « court doubted of it, and demanded of the 
prothonotaries what is their form of pleading ; and by 
Neiſe; chief prothonotary, theſe words pro guadam fpe- 
cun'& /111mma ought to be in the pleading. Scot protho» 
netary contra. Anderſon conceived it was either way good, 
but pro guadam pecunie ſumma is the beſt : and ſo Lec- 
nard cuſt;s brevium conceived. And the opinion of the 
Jultices, was that a bargain and ſale for divers cauſes and 
conſiderations is not good without a ſum of money. And 
by /Virzdbam, bargain and ſale pro guadam pecunie ſumma, 
although no money be paid, is enough, for the payment 
or not payment 1s not traverſablez and by Periam, it 
pro quadam pecunie ſumma be not in the indenture of 
bargain and fale, yet the payment thereof is averrable ; 
and for this exception the jud2ment was ſtaid.. Le. 170. 
mn p/. 237. Mich. 30 & 31 Eliz. C.B. in the cafe of 
Smith v. Lane. | . | 

Other conſiderations being but general parlance imply 
nothing, except expreſs conſiderations were ſhewn ; for 
otherwiſe none ſhall be intended ; per cur. Cro. E. 344. 
_ 30 & 37 Elz. B. R. in caſe of 'Lacy v. Whet- 

Gre. | | 

An uſe is raiſed upon conſideration of blood, but the 

eon/der ation of blood will not create a debt, though a deed 


valuable con/i- 


will, without mentioning a conſideration. An afſump/it 


to pay A. his couſin 1004. is void, if there be no other 
conſideration ; the reaſon of the difference is, the land 
goes to the blood, but ſo do not the debts. Fenk. 81, 82. 
m pl, 60. | 
A leſs conſideration will ſerve to raiſe an uſe than 'to 
deſtroy an uſe; per Bacon C. 2 Rotl. Rep. 106. Trin. 17. 
ac, in Conc, in caſe of Reyno/ds v. Peacock. | 
The plaintiff intitled himſelf by a bargain and ſale in 


conſideration of certain articles of agreement, and does not 
'Vor, I, NP 49. | 
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- Loy whe 200 for that reaſon 
veried. ZPreem. Rep. 344. pl. 427. cites Sty. 188. [ Hill: 
1649. Watts v. Diva? £ : : ns 

A bargain and ſale was pro diver/is confi 1.ra:tonibus ges 
nerally, and this was admitted in evidence to prove mo» 
ney really paid, and if it be paid by one of the bargainees, 
it 18 ſuſficient for all to raiſe the uſe to all. Vide, if it is 
to one of the bargainees, if that be not good a'ſo; Clayt. 
145. pl. 263. Mich. 1650. Harley v. Thompſ:n. | 

Conuſee of a flatute extended the land, and in conſis 
deration of 3000 /. received by the conuſor, (which was 
the money due on the flatutg) the conuſor conveyed part of 
lands abſolutely ; and this debt being ſatisfied by ſuch con- 
veyance, the conuſee aſſigned the reſt of the lands to the 
conuſor, this is a good and valuable conſideration, and it 
is as effeQual as if he had been a purchaſer with money 
N. Ch. R.g1. 15 Car. 2, Churchill v. Grove. 

Five ſhillings is a valuable, but yet no equitable-conſi- 
deration for a purchaſe of lands. Arg. Chan. Caſes 34+ 
Mich. 15 Car. 2. in cafe of More v. Mayhow. 

Loſs is as good a conſideration for a promile as benefit 
or profit. Chan. Caſes 78. Mich. 18 Car. 2. in caſe of 
Underwood v. Staney. | 

Marriage is a good conſideration to make a ſeme a 
purchaſer ; per cur; Chan. Caſes 100. Hill. 19 & 20 
Car. 2. Dorvglas v. Wood. | 

In conſideration that one was bound for him for money 
owing, he did bargain and ſell; this is no good conſidera» 
tion. But per Hale Ck. J. If there be a covenant in con+ 
federation of money to convey, and a bargain and ſale pur 
ſuant to that covenant, that will be a good confideratiori. 
Freem. Rep. 344+ pl. 427. Trin. 1673. B. R. Tutthill v. 
Roberts. +14 

In purchaſes the queſtion is not, whethet the conſi- 
deration be adeguate, but whether it is valuable, for if it 
be ſuch a conſideration as will make a defendant a pur- 
chaſor within the ſtatute of Queen Ez. and bring him 
within the proteCtion of that law, he ought not to be im- 
peached in equity ; per Finch K. Fin. Rep, 104. Hill. 
25 Car. 2. in caſe of Baſſet v. Neſworthy. 

If one ſeals a releaſe or other afſurance, to one in poſſeſ= 
fion for never ſo unequal conſideration, it ſhall not be re- 
lieved becauſe of a new title diſcovered, unleſs there be 
ſome ſpecial fraud ; per Ld. Keeper. 2 Chan. Caſes 161. 
Paſch. 22 Car. 2. Hobert v. Hobert. 
| A pepper corn (in a leaſe for a year) if demanded, is 
conſideration ſufficient for a bargain and ſale to make the 
leflee capable of releaſe, and ſuch reverſion is ſufficient 
conſideration to raiſe a uſe, as by bargain and ſale, 2 
Vent. 35 Paſch. 32 Car. 2. C. B. Barker v. Keate. | 

Where there are ſeveral conſiderations, and one 1s good, 
that will ſupport the whole deed at law ; but it is not fo 
in Chancery. Arg. Ch. Prec. 105, 106. Mich. 1699. 

If an annuity is granted by one to his houſekeeper, with 
a bond for payment of it, and the bond :s /rfft, equity will 
decree payment of the annuity ; for ſervice 15 a conſideration, 
and no turpis contraftus ſhall be preſumed, unleſs prov- 
ed. Abr. Equ. Caſes 24. pl. 7. Hill. 17500. Lightbone v. 
Weeden. 

Though a ſum of money is mentioned in a deed as the 
conſideration of the grant, a court of equity will not 
ſupply any defet in ſuch deed, if no money was paid or fe- 
cured. See Ch. Prec. 475. pl. 298. Mich. 1717. Furs 
ſaker v. Robinſon, 

Bill for diſcovery of the conſideration of a promiſſory 
nete for 275 1. ſuggeſting that it was given ex turpi cauſa, 
to ſmother and make up a felony, &c. defendant by his 
anſwer ſays, that he leſt ſuch a ſum of money, and verily 
believes that it came to the plaiutff's hands, and that was 
the real conſideration of giving the note, &c. Per Cowper 
C. The bill muſt be diſmiſſed, for there is no equity 
againſt the defendant, fince he has ſworn, and it is not 
diſproved, that he loſt ſuch a ſum of money, and verily 
believes that it came to the plaintiff's hands, that is a ſuf- 
ficient conſideration to ſupport the note. Bill diſmiff-q4 
with coſts. «5g Vin. 408. cites MS. Rep. Mich. 4 Geo. in 
Canc. Guiborn v. Fellows, 6 al. | 


judgment was r& 


Conſign, Is a word uſed by merchants, where goods 
are aſſigned, or ſent or wn Wis toa faftor, L:x Mercat. 


7 


Confilium, 
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Confilium, (Dies confilii) Was a time allowed for 
the accuſed to make his defence, and anſwer the charge of 
the accuſer. In aliis quarat accyſatus confilium, & 
habeat ab amicis & paribus ſuis, quod nullo jure debet dr- 
fendi, &fc, Leges H. 1. cap. 46. And in the next 
chapter, $7 quis a juſtitia Regis implacttatus ad confilium 


exierit, It 1s now uſed for a ſpeedy day appointed to | 


argue a demurrer ; which the court grants atter the de- 
murzer joined on reading the record of the cauſe, &c. 

Ton'ifto?, A magiſtrate ſo called; as t-/ibus Rogero de 
Gant, Williclmo conſiſtore Ceftriz, &c. + 

Conſito22, (Conſi/torium) Signifies as much as fpre- 
t;rium, or tribunal. It is commonly uled for a counct- 
houfe of eccleſiaſtical perſons, or the place of juſtice in 
the coutrt-chriſtian ; a ſeſhon or afſembly of prelates. 
Every archbiſhop and biſhop of every dioceſe hath a con- 
fi/tery court, held before his chancellor or commiſſary in 
his cathedral church, or other convenient place of his 
dioceſe, for eccleſiaſtical cauſes. See 3 Inft fol. 338.— 
Siatis vos omnes & ceteri Dei fide'es, qui in Anglia manent, 
quzd epiſcopales leges, ques non bene ſecundum ſan#torum ca- 
nomum precepta, uſque ad mea tempard, in regno Anglorum 
furrunt, communi concilis archiep1ſcoporum meorum & cate 
rorum epiſcoporum & abbatum & omnium principum regni 
mei, emendendas judicuut Pr opterca mundo & regia autho- 
ritate precipio, ut nullus ep1/copus vel archidia onus de legibus 
epiſcopalibus amplius in hundiet placita teneant, nec caufam, 
quce ad regimen animarum pertinet, ad judicium ſ-cuiarium 
hominum adducant, &c. 'Vhis }aw, made by the Ccornqueror, 
ſeems to give the original of the b:/b9p's c:n/flory, as it 
fits with us, divided from the hundred or county-court, 
wherewith in the Sax-n time it was joined. And, in the 
ſame law ot his, is farther added, Hzc etiam defends, 
ut nu'l»s laicu: homo de legibus que ad eprſcopum pertinent, 
fe intromittat, &c. Selden's Hiſt, of Tithes, p. 413. 414 

Conjolivation, (Con/clidatio) It is uſed for uniting 
two benefices in one. Broke, tit. Union, and ſtat 37 
H.8. c. 21, This is taken from the Civil Law, where 
it ſignifies properly an uniting of the pofleſſion or profii 
with the property. For example ; if a man have by le- 
gacy uſum frufum fundi, and afterwards buy the property 
or fce-ſimple of the heir, hoc caſu confolidatio fiers dicitur. 
See UYmon and Lnitv of poſjeſſton, and the ſtat. 22 
Car. 2. cap. 11. ED | 

Cvn'piracy, Conſprratie, Though both in Latin and 
French it is uſed for an agreement of men, to do any 
thing either good or bad, yet in common law it 1s al- 
ways taken in pejorem partem. It is delined by ſtat. 35 
Ed. 1. flat. 2. to be an agreement of ſuch as do con- 
feder, and bind themſelves by oath, covenant, or cther 
alliance, that every one of them ſhall bear and aid the 
other, falſly and maliciouſly to indict, or falſly to move 
or maintain pleas ; and alſo ſuch as cauſe children within 
age, to appeal men of felony, whereby they are impri- 
foned, and ſo grieved;z and ſuch as retain men. in the 
countries with liveries or fees, to maintain their. malici- 
ous enterprizes. And this extendeth as well to the 


takers, as to the givers. And ſtewards and baliliffs ot. 


great lords, which by their ſeigniory, office, or power. 
undertake to bear or maintain quarrels, pleas, or debates, 
that concern other. parties than ſuch as touch the eſtate 
of their lords, or themſelves, _ See 4 Ed. 3. cap. 11. 
3 H. 7. cap. 13. and alſo 1 4s cap. 3. and 18 H. 6 
ca). 12. and the New Book of Entries, verb. Conſpiracy 
In the places before mentioned, cenſ/ iracy is taken more 
generally, and is confounded with marntenance and cham 
perty: but in a more ſpecial fignification, it 1s taken fo, 
a confederacy of two at the leaſt, falfly to indict one, © 
to procure one to be indicted of felony, 

From the above defiuition of conſpiracy by ſtat. 33 
E1. 1. it ſeems cicarly to follow, contrary to the opi- 
nion of Lord Coke, that not only thoſe who aCtually 
cauſe an innocent man to be indicled, and alfo to be 
tried upon the indictment, whereupon he 1s acquitted, 


are properly conſpirators, but that thoſe alſo are guilty 


of this off:nce, who barely conſpire to indi&t a man 
falſely and waliciouſly, whether they do any act in pro 
ſecution of ſuch conſpiracy or not. 1 Hawk 189, £4. 


Raym. 1169. 
—q | 


| 
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But an a27ion will not lie for the conſpiracy, unleſs is 
"5e put in execution ; for in ſuch caſe, the damage is the 
zround ot the a&tion. L. Raym. 378. : | 
Allo it plainly appears from the words of the ſtatute 
that one perſon alone cannot be guilty of conſpiracy, 
| within the purport of it; from whence it follows, thr 


if a. the defendants who are profecuted for ſuch a con. 
{piracy be acquitted but one, the acquittal of the reft, is 


the acquittal of that one alſo: and upon the ſame 


ground it hath been holden, that no ſuch proſecution is 
maintainible againſt a huſband and wife only, becauſe 
they are eſteemed but as one perſon in law : but it is 
certain, that an aCtion on the caſe, in nature of a 
conſpiracy, may be brought againſt one only: alſo it 
hath been reſolved, that if ſuch an a&tion be brought 
againſt ſeveral perſons, and all but one be acquitted, ye: 
judgment may be given againſt that one only. x Hay. 
192, 

In the caſe of K. againſt Kinner/ly and Moore, Trin, 


5 Geo. 1. an information was brought, ſetting forth, 


tat the defendants, being evil diſpoſed perſons, in order 
to extort money from my Lord Sunderland, did conſpire 
together to charge my Lord with endeavouring to com- 
mit fodomy with the ſaid ore. - The defendant Kin. 
nerfly only appears, and pleads to iffue, and is found 
guilty. And now exception was taken in arreſt of 


judgment, that to every conſpiracy there muſt be two 
| pertons at leaſt, whereas here is only one brought in and 


tound guilty, and the other poſlibly may be acquitted. 
But it was anſwered, that this is arguing from what has 
not happened, and probably never will ; for though Mere 
may have an opportunity to acquit himſelf, and is not 
concluded by the verditt as Kinnerſly is, yet as the mat- 
ter now ſtands, Wore himſelf is found guilty, for the 
con!piracy 1s found as it is Jaid, and therefore judgment 
may be given againſt one, before the trial of the other, 
And a cale was quoted, where ſeveral were indicted for a 
riot, with many others, and two only were found guilty; 
and it was objected, that there muſt be three to make a 
riot ; but upon the words, with many ethers, judgment 
was given againlt the defendants. And the count over- 
ruled the exception, and the defendant had ſentence. 
And in the E2/!r term following, ore alſo was con- 
victed, and had judgment. Stra. 193. RD 

And, Eaſt. 18 Geo 2. K. againit Eliz. Nicw's. She 
was indicted for conſpiring with Tho. Bygrave, unjuſtly to 
charge //iliiam Frankland with a robbery, and for that 
purpoſe going before a Juſtice, where Bygrave ſwore it 
upon him. MNziccels only came in, and pleaded not 
guilty. And the jury found that ſhe was guilty, but 
that Bygrave died before the inditment was preferred. 
Exception was taken, that one alone cannot be guilty of 
a conſpiracy, and here is but one convicted. But the | 
court over-raled this, on the authority of Kinnerſy's 
caſe, in which cafe there was a poſhbility of contradic- 
tory verdicts, which here cannot be.. Str. 1227. 

A conſpiracy ought to be falſo & malitioſe, otherwiſe It 
will not be a confpiracy, and ſuch malice ouvht to be 
proved ; for if A. travelling on the highway be rebbed by 
B. and he knows nit B. it afterwards A. accuſes 7. S. ' 
who is found not guilty, ation of conſpiracy will not 
ie againſt 4, For though F. $8. was falſly accuſcd, he 
was not maliciouſly accuſed, and it may be he took 7: 
$, to be the robber, becauſe he was like B. Per Cote 
Ch. J. and the Lord Chancellor. Go4b. 206. fl. 20 
Mich, 11 Fac. in the Star-chamber, Adiller v. Reynous 
and Baſfet. ; 

Conftpiracy (t9 ſpeak properly) lies on'y for procuring 3 
nen to be indifted of treaſon or felony, where /rfe was 
Tanger ; fer Holt Ch ]. Loxd Raym. Rep. 379- Mich. 
to HF. 3. in cate of Savil v. Roberts. 
| Several people may lawfully meet and cenſu't to froſecute 
a guilty per fon ;, etherwiſe, if two charge one that 1s tie 
cent, right or wrong, for that is ivdiftable, and though = 
thing be done in proſecution of it, it'is a complete and colt- 
{ummate offence of itſelf ; and whether the conipiracy be 
to charge a temporal or eccleſiftaſtical efence on any innp- 
cent perſon, it is the ſame thing ; agreed fer cur, 1 Salk, 


{ 174: Trin, 3 Ans, B. = The Duzen v. Beſt i al. 
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Med. 127+ S. C. and per cu)” the giſt is. the conſpiring 
i charge talſly, and indiEtment Jes for the falſhood be- 
fore the party is acquitted of it ; but caſe lies not till ac- 
quittal, and the inoiEtment in that caſe being for charg- 
ns with « baſtard-child, the court faid, that it was an 
offence too frequent to be quaſhed upon a motion, and 
that they would no more quath it than they -would for 
barcetery, Or keeping a bawdy-houfe. | 

|: is ci-ar. that thoſe who are convitted of conſpiracy 
at the (uit of the party, ſhall have judgment of fine and 
impriccament, and to render the plaintiff his damages. 
1 Haw. 193. | | 
Aifo it 18 certain, that he who is convicted at the ſuit 

* of the King, of a conlpiracy, to 'accuſe . another of a 
matter which may touch his life, ſhall have judgment 
that he (hall iole the freedom and franchiſe of. the law 
(whereby he is difabled from being put upon any jury 
or to be ſworn as a witneſs, or even to appear in perſon 
in any of the King's courts,) and alfo that his houſes, 
Jands and goods thall be ſeized into the King's hands, and 
his houſes and Jands thall be ſtripped and waſted, his 
trees rooted up, and his body imprifoned. And this is 
commonly called vi//ainous judgment, and is given by 
. the common law, and not by any ſtatute, and is ſaid gg- 
neraily in ſome books to be the proper judgment upon 
every conviction of conſpiracy, at the ſuit of the King, 
without any reſtriction to ſuch as endangered the life of 
the party 3 but this po-at doth not ſeem to be any where 
ſettled. 1 Haw. 193. : 

In the caſe of K:nnerfly and More above mentioned, 
Kinnerfly was fined 5001. a year's impriſonment, and to 
find Lureties for his good behaviour for ſeven years. Moore 
was ſentenced to, ſtand in the pillory, ſuffer a year's im- 

prilonment, and to find ſureties for ſeven years. Str. 

196. | 
"Coafotrntione, Is a writ that lies againſt conſpirators, 

F.N.B. fl. 114. d. Cromp. de Furiſd. d. fal. 209. See 

alſo the Kegifler, fol. 134+ LP 

A writ of conſpiracy lieth where two, three, or more 
perſons of malice and covin do conſpire and deviſe to in- 
ditt any perſon falſely, and afterwards he who 25 ſo indifted 

11 acquitted, now he thall have this writ of conſpiracy 

againſt them who ſo indited him. #, N. B. 15:4. 3 

In/'. 14.3. cap. 66. in principio 8. P. if the party is law- 

fully acquitted by the verdict of twelve men,———But 

verjeant Hawkins, in his Pleas of the Croun, 1 lib. 189, 

190. cap. 72. very much queſtions its being requiſite that 

there be a lawful acquittal, and ſays that it is certain that 

an acquitt,4 by verdict 15 not always neceſſary to maintain ſuch 


a writ; for it appears by the Regilter itſelf, that where 


- one brought ſuch a writ in the uſual form, having it in the 
words guouſque acguietatus fuiſſety &c. againſt one who 
had been nonſuited in a malicious appeal of felony brought 
againſt him, his writ was abated, becauſe ſuch a nonſuit 
would not make good the words guouſgue acquietatus fuiſſet, 
and yet he afterwards brought a new writ, wherein he 
uled the words guietus receſſit, inſtead of acquietatus fuiſſet, 
and recovered z and why may not a writ as well be formed 
n any other caſe, which is as much within the miſchief 
of the ſtatute as this. - Hawk. Pl. 190. cap. 72. [. 2. 
But the writ lieth again/! two perſons at the leaſt who 
_ Go conſpire ; ſor if one perſon of malice and falle ima- 
gination do labour, and cauſe another falſly to be indicted, 
the party who is fo indicted ſhall not have a writ of 
conipiracy, &c. but an action upon the caſe againſt him 
Who fo cauſed him falſely to be indicted, F.N, B. 114. 


A writ of conſpiracy. 


GEORGE the Third, &c. to the ſheriff of B. greeting : 
If A. B. fhall make you ſecure in proſecuting, &c, then 
put CD. and E.F, to find pledges and ſufficient ſureties, 
that they be befere us at Weſtminſter, on the day, &c. 
to ſhew, why by conſpiracy between them had at W. they 
faſl and maliciouſly procured the faid A.B. to be in- 
atted of a certain felony of, Sc. and him on that occaſion 
to te taken, and in cur prijon of R. to be detained, until in 
the court before our beloved and faithful, &c. our Fuſtices, 
Ec. accrding to the law and cuſtom of aur realm be was 


acquitted; to the great damage of  bim the ſaid A. B, and 


my 


CON; 


and provided; and have you there the names of the pladers, 
and this wit, Witneſs, &c; Es. 


Conſpirators, See Conſpiracy, | 

Conftable, (Conſlabularius,) Is a Saxon word, com- 
pounded of cyning or cng, and faple, which fignify whe 
ſtay and hold of the King. Lamb, Duty of Conſtables, 
num. 4. But ſome have derived it from comes /tabuli ; 
which ſeems more probable, becauſe we had this officer 
and many others, from the Czſarean laws and cuſtoms of 


which originally was 'to take care of the King's ſtables, 
was afterwards made military ; and the comes ftabuli was 
then the chief general, called by our Saxon anceſtors 
Heretochii. | 

The word is diverſly uſed : firſt, for the Con/table of 
England; of whoſe great dignity and authority we find 
many proofs in our ftatutes and chronicles. His fun&ion 
conſiſts in the care of the common peace of the land, in 
deeds of arms, and matters of war, Lamb. ubi ſupra. 
With whom agrees the ttatute of 13 R. 4. cap. 2. /tat. 1: 
which ſays, to the court of the Con/table and Marſhal it 
appertains to have the conuſance of contraQts, and deeds of 
arms and of war out of the realm, and alſo of things that 
touch war within, as combats, blaſonry of arms, &c. 
But it may not meddle with battle in appeals, nor generally 
with any:other things that may be tried by the laws of the 
land, gee Forteſcue, cap. 32. and 4 In/t. fol. 123. and 
eſpecially Pryn's Animad. on 4 1n/l. fol. 51. Anciently he 
was called Princeps militie domus Regis. The Conſtable of 
England was firſt created by William the Conqueror, and 
continued till 13 H.8. tt was an hereditary dignity, 
and deicended to females ; and the Conſtable held ſeveral 
manors of the King, as being Con/table of England. But 
it being ſo powerful a dignity, it became troubleſome to 
the crown, and therefore was laid aſide by Henry 8, and 
not created fince, but upon particular occaſions. 

Out of this high magiſtracy of Con/lable of England, 
(fays Lambard,) were drawn thoſe inferior cen/lables, 
which we call conflables of hundreds and franchiſes ; and 
firit ordained by the ſtatute of ./JY/*/iminfter, 13 Ed. 1. 
which appoints, for conſervation of the peace, and view 
of armour, two conſtables in every hundred and franchile, 
who in Latin are called crn/ialuiar is cafitales, highecon- 
flables, becauſe in proceſs of time, the increaſe both of 
people and offences, under theſe made others in every 
town called petit-con/iables, in Latin ſub-conflabularit, 
who are of like nature, but of inferior authority to 
the others. The making a petty con/table belongs to the 
lords of divers manors jure fzudi, Of theſe read Smith 
de Rep. Angl. lib. 2. c. 22. Beſides theſe, there are offi- 
cers of particular places, called by this name, as Con/tables 
of the Gower. Staundf, Pl, Cor. fol. 152. anno 1 H. 4. 
C. 13. Conſlabie of the Exchequer, anno 51 H. 3. ſtat. 5. 
Conſtable of Dover caſtie, Cam. Britan. pag. 239. Con- 
flable of the caſtle of //indſor ; Conflable of the caſtle of 
Caernat von ; Conſ/lable of the caſtle of Comway ; Conſtable 
of the caſtle of Hardlaigh, in the county of Merioneth 
| Cenfialle of the caſtle of Beaumaris ; Con/lable of the caſtle 
of Caermarthen;, Conſtable of the caſtle of Cardigan; 
 Conflable of the caſtle of Launce/to# ; Conflables of the 
caſtles of Kothlan, Cheſter, and Flint, &c. Conflable of the 
caſtle, of Londen (for ſo Baynara's caſtle was anciently 
called) and Robert Fitz Waiter was conſlab.e thereof, and 
banner- bearer of that city by inheritance. But theſe are 
Caſtellani properly, as Lambard notes, though confounded 
in name with the other. See the ſtatute 32 H. 8. c. 38. 
—— Manwoed, par. 1. cap, 13. mentions a Conftable of 
the foreſt. And Henry Lord Beaumont was Conflable of 
the King's army. 10 Eg. 3. Baronage of England, 2 part, 
fol. 51. b. Cowell, edit. 1727. | | 

As to high and petty conſtables, they appear to have 
been officers of great antiquity ; for by the laws of King 
Alfred, the freemen were to diſtribute themſelves into 
decennaries and hundreds, and every ten freeholders 


holder, tithingman, or headborough, as head of the decen- 
| 9ary 3 theſe, in every hundred where there was a feudal 


againſt the form of the ſtatute or ordinante in ſuch caſe tha « 


the empire, as well as from the Saxons, But this dignity, 


choſe an annual officer, whom they called conſtable, borlſ- 


5 0 lord, 


8 4 > ” . 
- 
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lord, were ſworn in, and admitted by the lord or his| 
ſteward, in his leet ; but where there was no ſuch feudal 
lord, the ſheriff in his torn had the ſwearing and placing 
of themin; allo if there was no feudal lord of the hun- 
dred, an annual officer was choſen, who was to preſide 
over the whole hundred, who was called the high-con- 
ſtable ; but if the hundred was feudal, as it often anciently 
was, then ſuch lord of the hundred adminiſtered the office 
himſelf. 1 Bac. Abr. 438. | : 

At Common Law, before the making of the flatutes 
by which Juſtices of peace were ordained to keep the 
peace, the Chief Juſtice of England was appointed by the 
King, and he had authority, and was ordained to deter- 
mine matters touching the crown, and for conſervation 
of the peace throughout the realm, and he thereby is the 
Ch. J. of peace. Alſo by the Common Law, before there 
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it, perhaps may be relieyed by the King's Bench. ; 
Hauk. 63. | 

By ſtat. 33 Hen. 8. cap. 43: The preſident of the 
commonalty and fellowſhip of Phyſic in Londen, ang 
the commons and fellows of the ſame, ſhall not be cho. 
ſen conſtables in the city of Londow, or ſuburbs of the 
ſame, &c. | 

By ſtat. 6 /F. & 1. cap. 4. All perſons uſing the art 
of an Apothecary, who have been brought vp, and ſerveg 
as apprentices in the ſaid art for ſeven years, accordin 
to the ſtatute of 5 Ez. ſhall be freed and exempted from, 
the ofhce of conſtable. ' | | 

A was indifted for not taking on him the office of 
high-conſtable ; and the queſtion en a ſpecial verd'> 
was, whether a tenant in ancient demeſne may be made 
conſtable of a hundred, which reaches farther than the 


was any Juſtice of the peace, con/tables of every town were | demeſnes ; and it was adjudged that he might. 2 Show, 


keepers of the peace within their 
Courts 96. 

' A high-conflable is not ſuch an officer or conſervator 
of the peace whereof the Common Law takes any notice z 
for he is not mentioned in any book; per Anderſon Cr. 
E. 375. pl. 25. Hill. 37 Eliz. in the cafe of Sarrock v. 
Hannamer. + 

High-con/lables were not ob origine, but came in with 
Juſtices of peace; fer Twiſden ]J. Med. 13. pl. 26. 
Mich 21 Car. 2. BR, | | 

As to the antiquity of the office of a conſtable, it ſeems 
to be the better opinion, that both conſtables of hundreds, 
which are commonly called high conftables, and allo con- 
ſtables of tithings, which are at this day commonly called 
- petit=conſtables or tithingmen, and were anciently called 
chief pledges, were by the Common Law, and not firlt 
ordained by the ſtatute of Winche/ter, cap. b. as it is hol- 
den by ſome that they were; for that ftatute does not 
ſay there ſhall be ſuch officers conſtituted, but clearly ſeems 
to ſuppoſe that there were ſuch before the making of it. 

2 Haw. Pl. C. 61. ca. 10. f. 33 


towns. 


1. Whois obliged to ſerve as conſlable, and how puniſhed 


for nit ſerving. 
2. Fy whom choſen, appointed, ſworn and removed. 
3. His power and authority without a warrant. 
4. His power and duty in executing warrants. 


5. How favoured and protetied in his office, or ptiniſhed 


for neglet of duty. | 


1. Who is obliged to ſerve as con/lable, and how puniſhed 
for not ſerving. ; 

It ſeems agreed, that all ſworn attornies, and all other 
officers, whoſe attendance is required in the courts of 


sf 1a Hall, are not obliged to ſerve or execute any | 
infer 


ior pariſh office, and that where they are choſen, 
though by a particular cuſtom, with reſpeCt to their eſtates 
or otherwiſe, they may have a writ of privilege; for no 
cuſtom ſhall be intended to be more ancient than the 
uſage of thoſe courts, and therefore ſhall give way to 
them. 1 Bac. Abr. 440. 

So if an alderman of L:ndon has a houſe at D. in the 
county of #/ex, and he, as an inhabitant there, is choſen 
conſtable, yet he gs not compellable to ſerve, for that as 
an alderman he is bound to be preſent in the city, for 
_n good government thereof, Cro. Car. 585. 1 Fones 
462.8. C. 

But a captain of the King's guards, being preſented 
to ſerve as conſtable, in purſuance of a cuſtom in re- 
ſpeRt of his lands in a town, cannot claim this privi- 
lege ; for though by his office he is bound to a perſonal 
attendance on the King, yet ſuch office being of late in- 
ſtitution, ſhall not prevail againſt an ancient cuſtom. 


See Keb, 30g. 1 Sid. 272, 355. 1 Lev, 233. 1 Kb. 


LEM if ſuch an officer, or a gentleman of quality, who 
hath no ſuch office, or a practifing phyſician be choſen 
conſtable of a town, which has ſufficient perſons beſides 
to execute this office, and no ſpecial cuſtom concerning 


> 


Kitch, of 


754. 1 Vent 344. 8. C. 

By tat. 1 FJ/ill, & M. c, 18. ef, 7. If any perſon 
diflenting from the church of England, ſhall be choſen 
conſtable, and ſhall ſcruple to take upon him the office, 
in regard of the oaths, or any other matter required to 
be done in reſpe& of ſuch er! frog he may execute it ky 
a ſufficient deputy by him to be provided, *to be allowed 
by ſuch perſons, and in ſuch manner, as ſuch officer 
ſhould have been allowed. And by /e&. 11. of the laſt. 
mentioned ſtatute, every teacher or preacher in holy or- 
ders, or pretended holy orders, in a congregation tole. 
rated by law, ſhall from the time of his ſubſcription and 
_ the oaths, be exempted from the- office of con- 

able. 

By ſtat. 10 & 11. 3. e. 23. ſe. 2, 3. The proſe 
cutor of a fel:n to conviCtion, or perſon to whom he 
ſhall affign the certificate thereof, ſhall be diſcharged from 
the office of conſtable. 

The privilege of exemption from being ſworn conſtable 
extends to a parliament man's ſervant ; agreed and ad- 
mitted by Twi/den J. but he ſaid he did not think it ex- 
tended to his tenant, AJod. 13. pl. 36. 

By ſtat. 5 Hen. 6, c.6. The Surgeons of London are 
exempt from bearing the office of conſtable ; and the act 
likewiſe extends to Barber-ſurgeons'approved and admit- 
ted according to the ſtatute of 3 Hm 8. c. 11, fo that 
they exceed not the number of twelve perſons. 

Mr. Serjeant Hawkins ſays, it ſeems, that by the equity 
of this ſtatute, and the ancient cuſtom of the realm, all 
ſurgeons have been allowed the like privilege. 2 Hauk. 
P C. 64. | 

A ſurgeon was indiCted for-refufing to ſerve the office 
of conſtable, whereupon a noli proſequi ; was moved for 
and granted ni; and the reporter ſays, that no cauſe 
= ſhewn, as ever he heard. Comyn, Rep. 312. pl 
IOTr. | 

A perſon duly ele&ed conſtable, refuſing to take upon 
him the office, may, if preſent, be fined by the court; 
and if abſent, on having a certain time and place ap- 
pointed him for the taking of the oath before a Juſtice of 
peace, may after notice of ſuch appointment and pre- 
ſentment at the next court, be amerced. Cro. Car: 
567. Co. Ent. 5972. 5 Med. 130. Salk 175, 8 Co. 3. 

Alſo in either caſe he may be indiQed, either before 
Juſtices of oyer and terminer, or at the ſeſſions of ihe 
peace ; but ſuch inditment guyht ſpecially to ſet forth 
the manner of every ſuch eleCtion, appointment, notice 
and refuſal, and before whom the court was holden. 
2 Hawk. : G 64. . 

Neither is an inditment, for not finding a ſufficient 
perſon to ſerve the office of conſtable, good, un)eſs ſuch 
indictment ſhew that the party refuſed to ſerve it himſelf. 
1 Xeb. 416. 2 Hawk. P. C. 64. NT 

It ſeems by the better opinion, that a cuſtom in 3 
town, that the inhabitants thereof ſhall ſerve the office 
of a conſtable by turns, is good, and that the objection, 


that by ſuch means it may come-to a woman's turn t0 


ſerve, is of no force, ſince ſhe is allowed to make a de* 
puty, or procure one to ſerve for her, who ſhall be con- 
ſidered as the proper officer. 2 Keb. 304. 1 $!4. 355 
2 Hawk. P. C. 63. Cre, Car. 389. cont. — 
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2. By whom choſen, appointed, ſworn, and remved. 
ce of conſtable being neceſſary for the 
eo. op the peace, Juſtices of the peace have, by an 
interrupted uſage, not now to be diſputed, taken upon 
yy not only to ſwear conſtables who have been choſen 
Ks a torn or leet, but alſo to nominate and ſwear conſta- 
Mes where none have been ſworn at ſuch courts, through 
the 'negle&t of the ſheriff or lord, and alſo to diſplace 
thoſe who have been ſo choſen ; and this point has been 
carried ſo far as to allow the ſeſſions of-the peace to ſwear 
one conſtable who had been elected at the leet, and un- 
duly rejected by the ſteward, who had ſworn another in 

his place. | Bac, Abr. 439- | 

And by the ſtat. 13 & 14 Car. 2. cap. 12. par. 15. 
reciting, ** That the Jaws and ſtatutes for apprehending 
rogues and vagabonds had not been duly executed, 
ſometimes for want of officers, by reaſon-lords of manors 
4o not keep court-leets every year, for making of them ; 
*+ is enated, that in caſe any conſtable, headborough, 
or tithing man ſhall die, or go out of the pariſh, any two 
Juſtices of the peace may make and ſwear a new conſtable, 
headborough, or tithing man, until the lord ſhall hold a 
court, or until next quarter ſeſſions, who ſhall approve of 
the ſaid officers ſo made and ſworn as aforeſaid, or appoint 
others, as they ſhall think fit; and if any ofhcer ſhall 
continue above a year in his or their office, that then in 
ſach caſe the Juſtices of the peace in their-quarter ſeſſions 
may diſcharge ſuch officers, and may put another fit per- 
{on in his or their place, until the lord of the manor ſhall 
hold a court as aforeſaid,” 

The Juſtices of the peace of the county of Northamp- 
tm, at their general ſeſſions, choſe a conſtable for H-:lm- 
by, and for not coming in to take the oath, proceeded 
againſt him z which proceedings being removed by certio- 
yari into B. R. it was moved, on affidavits, that there had 
not been a conſtable there for hifty years before, that 
he might be diſcharged, alledging likewiſe, that Zo/mby 
' was a privileged place, and that all the inhabitants were 
the Duke of York's tenants ; but the court held, that they 
could not diſcharge him on motion, and faid, that they 
muſt determine the matter by aCtion of falſe impriſon 
ment, or ſome other way, and inclined ſtrongly, that he 
could not any way be diſcharged ; for per cur', though 
originally conſtables were choſen in leets, yet the con- 
ſtable being an officer whoſe duty it is to keep the 
peace, the Juſtices may chooſe him in caſes of neceſhity ; 
as in the Hamlets about the Tower, the Juſtices, by 
reaſon of the increaſe of buildings, where there was 
formerly but one conſtable, did chooſe five ; and it was 
ruled they might do ſo ; and they ſeemed to incline, that 
though formerly there had been none, yet they might 
chooſe one if>they ſhovld think it convenient. 1 Bac. 
Ab. 439. 2 1d. 13. S.C. 2 Keb. 557. & C. 

Information againſt K, ſor refuſing to take the cath of 
a conſtable of the hundred, being choſen in the leet. 
The defendant pleads, that W. is an ancient borough, and 
that they have a ket there, and uſed to chooſe their own of- 
fiers, &e. within the borough. The queſtion was, 
whether the living within the juriſdition of an inferior 
lect ſhould exempt a man from being choſe high conſtable in 
_the bundred. Hale Ch. ] faid, the cafe will be very dif- 
ferent if this be really a borough, and if it be an upland 
town; for formerly in England every hundred uſed to ſend 
their jury, and every. borough to ſend four men of their 
own, and conſtables were before the ſtatute, but that gives» 
them view of armour; and he ſaid, that the ſuyerior 
leet ſhall not meddle In the inferior of matters inquirable 
there, unleſs it be in caſe of omiſſion ; but he faid, a 
conſtable of a hundred was an article that the infe- 
Nor court could not meddle in, becauſe it is an office 
that extends beyond their juriſdiftion, and ſo judgment 
was againſt the defendant niſi. Freem. Rep. 348, 349- 
pM. 433. Mich. 1675. Keen's Caſe. 

And an information was brought againſt King for re- 
fuſing the office of conſtable of Nertonferris, within 
which was an ancient borough that had a leet, viz. Win- 
canton; and he pleaded, that he being within, and refian! 


m the leet of the boruuyh, ought rot to do the office of can- 
Vor I. No 47+ | | 


preſer- 
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fable of the hundred ; but judgment was piven aoa's 
him ; and it was faid, that if there were a (Rectal —_ſ 
to be diſcharged, it might be good. 23 Kb. 197, 2.30 
231. Trin, & Mich. 25 Car. 2. B. R. : 


; | ing v, King, 
A ſpecial verdiCt found, that within the manor of the 


hundred of Farnham there are ſeveral other manors be- 
longing to divers lords, the inhabitants whereof uſed to 
be elected for the ſaid hundred ; they find alſo, that there 
is the manor of the town of Farnham, within the manor 
of the ſaid hundred, in which there is a court-leet, and 
that the defendant is. an inhabitant within the ſaid town of 
Farnham, & non alibi ; 'and that no inhabitant of the town 
of Farnham ever ſerved as high conſtable for the hundred 
of Farnham. "The queſtion ariling upon the ſpecial ver- 
dict was, whether the defendant, being in a particular leet, 
is excuſed from ſerving as high conſtable of the hundred? 
And on debate the court held, that he is not excuſed. 
it Med. 215: pl. 3. Paſch. $ Am. B. R. The Oueen v. 
Tennings, 1 Salk, 383. pl. 33: The Dueen hy 
is a different caſe, L 24) 38 

9, was preſented ten/lable by the himage of a leet j 
Eſjex ; the fleword refuſed 4 ſwear bin. and Ae Mr! 
and ſwore in his place ene R. The Juſtices of peace at 
the quarter ſeſſions, upon an examination into this matterg - 
order that S. ſhould ſerve the office, and ſwear him' accord- 
ingly; this order was removed by a certiorari, and ex- 
ception was taken to it, that the Juſtices had inter- 
meddled in a matter of which they had no conuſance : 
for the>appointment_ and ſwearing of a corftab'e did 
properly belong to the lord of the leet. Per cur', The 
election of a conſtable properly belongs to the homage, 
and though the Juſtices of the peace have not originally 
the making of a conſtable, yet this is a matter of the 
peace within their general jur iſdiftion, and they have 
power to examine this matter at the ſeſſions; and as to 
the ſwearing of a conſtable, any ſingle Juſtice of the 
peace may do it ; and the order was confirmed. 2 F:nes 
212. Trin, 34 Car. 2. B. R. The King v. Stephens. 

Seſſions may chooſe a conſtable, and the order here 
appointing him to take the oaths is an cle&.on of him, 
&c. Per tot' cur', He may be a perſon not living within 
any leet ; and per Holloway J. they might have compelled 
him to take the oaths by increaſing his fine, Cumb. 20, 
Trin. 2 Fac, B. R. Anon. 

The /teward of the leet-uſually certifies under his hand 
what perſon is choſe, which. certificate is carried to a Juſ- 
tice of peace, and if the party refute, the Frflice ſends 
bis warrant to compel him ; but the ſteward may, during 
the court, ſwear the conſtable, as well as a Juſtice of 
peace after. 5s Med. 128. Mich. 7 I. 3. in the cale of 
Fletcher v: Ingram. | 

At Common Law all conſtables were choſen at the leet, 
and where there is no /ze!, at the tern, but whether by 
the ſteward or the homage has made a great queſtion ; 
but without queſtion, a corporotiun of common right can- 
not choſe a conſtable ; by c/{om they may, but then they 
muſt preſcribe for it. Per Holt. 2 Salk, go2. pl. 2. 
Mich, 8 IV. 3. B. R. The King v. Bernard. 

The village of C. Laving no conflable, the Juſtices, b 
order of ſeſſions, appointed one to ſerve there z and per Helt 
Ch. J. TI he Juſtices have all along exerciſed this power, 
and the court will intend they have a ſufficient authority 
for it ; but the 13 & 14 Car. 2. cap."12. gives them au- 
thority to Go it only in particular caſes. 1 Salk, 175, 196. 
pl. 2. Trin. 11 I. 3. B. R. The village of Chorley's caſe. 

High conſtables are removable as well as petty conſta- 
bles, and the Juſtices of peace at ſeſſions are the beſt judges 
of that matter; per cur'. 1 Salk, 150, pl. 19. Paſch. 4 
Ann. B. R. in the caſe of the Queen v. White. | 
The mayor of /. ſet up a w/tom, that the court-leet 
there ought ta make a lifl every year of five perſons to be 
preſented to the mayor, and that te ought ta chooſe one out of 
them for conſtable, and that the jury ſhould chooſe the other 
out of the remaining four : now this year the jury had made 
r0 lift, but the pariſhioners choſe conflables themſelves. 
Upon the mayor's applying to the ſeſſions, they made an 
order of diſcharge of one of the conſtables, and hat the 
mayor's conſtable, whom he nominated in default of the ju- 


ry's giving him a liſt, ſhould be confirmed. The court now 
+0 quaſhed 


CO N 


guaſhed this order ; for they ſaid, the only ſtatute that | 


gives the Juſtices power at all, in relation to conſtables, 


| C O N 
' An aQtion of falſe impriſonment brought againſt ; 
ſtable, who pleaded Not guilty, and '"!- AhS , 4 Con 


is the ſtatute of 13 & 14 Car. 2. cap. 12. ſet. 15. and 
that aCt only gives Juſtices power to put in conſtables in 
default of the court-leet, but does not impower them to 
diſcharge conſtables already put in. Accordingly the or- 
der was quaſhed. Barnard, Rep. in B. R. 51. Paſch. 
1 Geo. 2. The King v. Burden and Wakeford. , 

By ſtat. 1 Geo. r. /t. 2. c. 13. High conſtables are to 
take the oaths of allegiance, ſupremacy, and abjuration, 
as other perſons who qualify for offices, 


3- His power and authcrity without a warrant. 

As conſtables were originally inſtituted for the better 
preſervation of the peace, they may by the Common Law 
arreſt felons, and all ſuſpicious perſons that go abroad in 
the night and fleep by day, or refort to bawdy-houſes, 
or keep ſuſpicious company. 2 Hawk. P. C. 61, 62. 

Alſo by the ancient Common Law, the conflable was 
to preſent at the torn or leet, all thoſe within his precinct 
who were not admitted into ſome tithing, and who had 
not ſworn to the King's allegiance ; and it ſeems, that, 
by the law in nſe at this day, he ought to preſent all of- 
fences inquirable in the torn or leet. x Bac. Abr. 441. 

A conſtable is not only impowered, as all private per- 
ſons are, to part an affray in his preſence, but is bound at 
his peril to endeavour it, not only by doing his utmoſt 
himſelf, but alſo by demanding the aſfiſtance of others, 
which they are bound to give him, under pain of fine and 
impriſonment. x Bac. Abr. 44%. 

And:it is faid, that if he ſee perſons aCtually engaged in 


an affray, whether the violence were done or offered to |. 


another, or even to himſelf, or ſee them upon the very 
point of entering upon an aſfray ; as where one threatens 
to beat another, &c. he may either carry the offender be- 


fore a Juſtice of peace, in order to his finding ſureties for | 


. the peace, &c. or may impriſon him himſelf a reaſonable 
time till the heat be over, . and afterwards detain him till 
he give ſuch ſurety by bond; but he ſeems to have no 
power to commit the offender in any other manner, or 
for any other purpoſe, for he cannot commit him to gaol 
rill he ſhall be puniſhed ; neither ought he to lay hands 


. on thoſe who barely contend with words, without any | 
threats of perſonal hurt; but all he can do in ſuch caſe, | 
is to command them, under pain of impriſonment, not to | 


fight. 1 Bac. Abr. 441. 

Hf an affray be in a houſe, the conſtable may break open 
the doors to preſerve the peace, and if affrayers fly to r 
houſe, and he freſhly follow, he may break open the 
doors to take them. 1 Bac. Abr. 441. © 


But he cannot of his own authority compel a man to | 


find ſureties who is delivered into his hands, as having 
broken the peace in his abſence, but ought to carry him 
before a Juſtice of the peace z neither can he arreſt a man 
for an atFray out of his view, without warrant from a 
Juſtice of the peace, unleſs a felony were done, or likely 
to be done. 1 Bac. Abr. 4a1, 442. 

If a conſtable ſee a perſon expoſe an infant in the 
ſtreet who refuſes to take it away, he may lawfully ap- 
prehend and detain ſuch perſon till he or the thall conſent 
to take care of it. 2 Hawk, P.C. 77. 

Neither the high or petit conſtable can fate any man's 
eath that he is in fear of his life ; per Anderſon Ch. J. 
Cre. E. 375. pl. 25. Fill. 37 Eliz, 

Common fame is enough to apprehend any man ; but 
if you arreſt a man po//e/ſed of money, and he dies, you 
are chargeable with the money ; per Williams }. cites 
2 H. 7. And where in the principal cafe the conſtable 
took ſrom the felon the money of which he had robbed 


the party, and was afterwards robbed of it himfelf, trover | 


and converſion lies for the party againit the conſtable for 
the money, but not treſpaſs. Ow. 121. Mich. 3 Fac. 
Walgrave v. Skhinrer. 

A. was pollefſed of corn in S. and /F. the ſervant of 
B. by command of B. carried away the corn, . prayed 
the conſtable to detain W. till he could procure a warrant 
from a Fuſli-e of peace, which he did ; but held, that a 
conſtable cannot detain any perſon but for felony, Brownl. 
198. 11 Fat, Ringhail v, I'lfey, | . 


-a conſtable cannot make a deputy. 


i 

that he came to ſearch in time of the plague fer res 
the town, and found a ſtranger, and queſtioned him which wa 
the came into the town ; who anſwered, over the bridge; 
and the Judge conceived this to be a ſcornful anſwer ton 
officer ; and becauſe he had not a paſs, but travelled withou 
one, and pave ſuch a ſcornful anſwer, the defendant did 
offer to apprehend him, and the plaintiff thereupon, bein 
-preſent, faid to the defendant, be ſhall not go to priſon, 'S. 
yet offered to paſs his word fer his forthcoming, upon which - 
\the defendant did commit the plaintiff; and it was rule 
"upon evidenct, that there was good cauſe to commit the 
plaintiff for oppoſing the conflable, though but verbally, in 

is office, who is ſo ancient an officer in the common. 
wealth. Clayt. 10. pl. 9g. before Davenport Ch. B, Mi, 
8 Car. Sheffiel7's caſe. 
' A, loſes goods, and charges B. with the ſtealing them ; 
the conſtable ſearches B.'s houſe, but finds none of the 
goods, yet upen the charge of A. and at his requeſt, the 
'conflable may arreſt B. though he may in diſcretion refuſe 
he having found no cauſe of ſuſpicion on his ſearch, Clay, 
44- pl. 69. Auguſt, 1639. coram Berkeley J. Ward's caſe. 
| In treſpaſs for taking ſalmon, the defendant juſtified by 
the flat. 1 Eliz. cap. 17. for that he was a conſtable, 
and that the ſalmon were caught at an undue ſeaſin. U 
a demurrer, the plea was adjudged ill, becaule he did not 
:/hew a warrant ; for a conſtable cannot intermeddle with- 
out a warrant, nor the leet without a preſentment, 3 
' Salk. 407. pl. 1. Mich. 2, & M. in B. R. Athinſm 
'v. Crouch. 
Conſtable has no power to require affiſtance of whom 
he pleaſes in ſearching for nets and other engines to take 
.conies, &c, Comb. 30g. Mich, 6 W.& M. inB.R. 
The King v. Wildbore. | 
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: Whenever a conſtable may take up any perſon, it muſt 
be an aftual breach of the peace, or upon good grounds of 
ſuſpicton, and the cauſe of his ſuſpicion muſt be ſhewn, be- 
\cauſe it is traverſable; and in caſe of ſuſpicion, where 
there is a felony done, there is no difference betweena pub- 
lic and a private perſon ; agreed. 11 Md. 248, Miuh, 
1709, 8 Ann. B, R. in caſe of the Puween v. Tool, 


WW". 
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4. His power and duty in executing warrants. 

As the conſtable is the proper officer to a Juſtice of 
peace, he is bound to execute his warrants. Hence it hath 
'been reſolved, that where a ſtatute authoriſes a Juſtice of 
the peace to convict a man of a crime, and to levy the 
penalty by warrant of diſtreſs, without faying to whom 
ſuch warrant ſhall be direCted, or by whom it ſhall be 
'executed, the conſtable is the proper officer to ſerve ſuch 
warrant, and indiQable for diſobeying it. x Bac. Abr. 442. 

Yet inaſmuch as the office of conſtable is wholly mi- 

niſterial, and no way judicial, it ſeems that he may ap- 
point a deputy to execute a warrant direQted to him, 
when by reaſon of ſickneſs, abſence, or otherwiſe, he 
cannot do it himſelf ; but without ſome ſuch ſpecial caule 
1 Bac. Abr, 442. 
A ſworn conſtable, in executing a warrant, need not 
ſhew it to the party, although he demand a fight of it; 
' but in making an arreſt, he ought to acquaint him with 
the ſubſtance of it. 6 Co. 54. 9g Co. 69. 

An unlawful arreſt, without a Juſtice's warrant, cat- 
not be made good by a warrant taken out afterwards, 
1 Bac. Abr, 442. 

If the conltable, aſter he hath arreſted the party by 
force of a. warrant, ſuffer him to go at large on his pro- 
miſe to return apain, he-cannot, by force of the ſame 
warrant, arreſt him again. T Bac. Abr. 442. | 

A conſtable cannot juſtify an arreſt by force of a war- 
rant from a Juſtice of the peace, which expreſly appears 
in the face of it to be for an offence whereof a Juſtice of 
peace hath no juriſdiction, or to bring the party before 
him, at a place out of the county for which he 1s Juſtice. 
.1 Bac. Alr. 442. :. 7 

But it ſeems that he ought to execute a general war- 
rant to bring a perſon before a Juſtice, to anſwer ſuch 
matters as ſhall be objected againſt him on the part of the 
King. 1 Bac. Ar. 442. | All 


; 


Alſo by the better authorities it ſcems holden, that it is |to the warrant of 
not material whether the party arreſted by virtue -of a \hath. been made, or left at the uſual place of his abode, 
warrant from a Juſtice of peace, were guilty or innocent, by the party, or by his attorney, in writing, figned by ; 
or whether the felony, &c. were aCtually committed or Jthe party demanding the ſame, of the peruſal and copy of 
not ; for it would be a great diſcouragement to officers [ſuch warrant, and ha ſame hath been refuſed or negleQed 
to ſubje& them to aCtions in ſuch caſes, for doing what {for fix days after ſuch demand : and if aſter compliance 
they apprehend to be their duty and the liberty of the any ſuch aQiion ſhall be brought, without making the 
ſubject ſeems ſufficient! ſecured by ſubjeCting the Juſtice | Juſtice who ſigned ſuch warrant defendant, on producing 
to an ation. 1 Bac. Abr. 442. | and proving ſuch warrant at the trial, the jury ſhall give 
A conſtable is an officer but for his own. particular |their verdiCt for the defendant, notwithſtanding any defe& 
vill ; and though he may execute warrants in any other | of juriſdiftion in the Juſtice. And if ſuch ation be 
rt of the county (as any other perſon may), yet he is | brought jointly againſt the Juſtice and conſtable, on proof 
not compellable to do it, though the contrary is praQtiſed | of ſuch warrant, the jury ſhall find for the conſtable, 
in London by cuſtom. Per Holt Ch. J. Cumb. 446. notwithſtanding ſuch defe&t of Juriſdiftion as aforeſaid ; 
Trin. 0 W. 3. B. R. Anon. and if the verdict be given goin the Juſtice, the plaintiff 
If a warrant be direCQted to a conſtable by name, he my | ſhall recover his coſts againſt him, to be taxed in ſuch 
execute it out of his precintt ; [that is, any where within | manner by the proper officer, as to include ſuch coſts as 
the juriſdition of the Juſtice of peace, 11 od. 246.] | the plaintifF is liable to pay to ſuch defendant, for whom 
Per Holt Ch. J. 1 Salk. 196. Trin. 117, 3. B. R. | ſuch verdiQt ſhall be found as aforeſaid. . | 


in Chorly VilPs caſe. ie tp Sef?. 8, No ation ſhall be brought againſt any conſta- 
But if a warrant is direQted to all conflables generally, | ble, but within fix months after the aft committed. 
ſuch warrant cannot be executed by any conſtable out of | Stat. 27 Geo. 2, cap. 20. ſe. 2. The conſtable exe- 
the precinCts of his pariſh, for he is a conſtable no where | cuting a Jultice' warrant for levying a penalty, or other 
elſe. Carth. 508. Hill. 11 //. 3. B. R. in caſe of the |ſum of money dire&ted by any a& of parliament, by di- 
King v. Chandler. CO SOIEY ſtreſs, may deduC@ his own reaſonable charges of taking, ; k 
One might take a warrant to ſearch a ſuſpicious houſe | keepingy and ſelling the goods diſtrained, returning the 
upon a felony committed, but it is at his peril to execute it | overplus on demand, after ſuch penalty or ſum of money, 
in Que time, and at ſuſpeFed houſes only; and though a con- | and charges deduted. See Commitment, County-rate, 
ſtable may by virtue of ſuch a warrant ſearch the houſe, | Juftices bf peace. TS I 
and do all other things that his warrant doth authoriſe him | C. was indifted for that a burglary was committed in 
to do, yet if he goes beyond his warrant, by which any | the night by perſons unknown, and F. S. gave notice to 
body is damaged, he is anſwerable for it; per Ht Ch. J. |him, being conſtable, and required him to make hue and 
12 Mod. 344. Mich. 11 W. 3. at uſt privs, 2 cry, and he refuſed j but becauſe he did not ſhew the place 
When a conſtable has a warrant, he is tied up to | of notice the party was diſcharged. Cro. E. 654. pl. 16, 
that warrant to ac? only as that diretts. 11 Med, 248.1 Hill. 41 Eliz. B. R. Crowther's cae. 
Mich. 1709. in caſe of the Ducen v. Tooly. | 1 Andther exception was taken to the matter of the in- 
It ſeems that a conſtable may and owght to execute a[ditment, becauſe it has been adjudged, that a hundred 
gmneral warrant to bring a perſon before the Fuſlice of | ſhall not be charged with a robbery committed in the night, 
peace, to anſwer ſuch matters as ſhall be oljefied againſt | for they be not bound to give attendance ; no more ought 
him on the part of the King ; for that the officer ought to a conſtable to do it in the night, But all the court held 
preſume, that the Juſtice has a juriſdition of the matter [the inditment to be good notwithſtandinz ; for it is not 
which he takes conuſance of, unleſs the contrary appear, | like the caſe of a hundred, becauſe it is the conftabl:'s 
and it may often endanger the eſcape of the party to | duty, upon notice given unto him, preſently to purſue. Cre. 
make known the crime he is accuſed of; but it ſeems | Z. 16, 17. pl. 16, Hil. 41 Eliz. Crowther's caſe. 
to be very queſtionable, whether a conſtable can juſtify | Several conſtables were indifted for refu/ing to execute 
the execution of a general warrant to ſearch for felons | the warrant of a Juſtice of peace diretted to them to appre- 
or ſtolen goods, becauſe ſuch warrant ſeems to be illegal | hend ane for a contempt, and the indictment was allowed. 
on the very face of it; for that it would be extremely | 2 Roll. Rep. 78. Hill. 16:Fac. B. R., Coleman's caſe. _ 
bard to leave it to the diſcretion of a common officer to| A conſtable is not ſuable out of the county for what he 
arreſt what perſons, and to ſearch what houſes he thinks | does in execution of his office. Held per cur. S!y. 393. 
fit; and if a Juſtice cannot legally grant a blank warrant | Mich. 1653. B. R. Anon. 
for the arreſt of a ſingle perſon, leaving it to the party | The defendant being a conſtable was indi&ed for that 
to fill it up, ſurely he cannot grant ſuch a general war- | he contcmptuouſly and voluntarily neglefed to execute diverſa 
rant, which might have the effe&t_.of a hundred blank | precepta et warranta, direfed to him by Juſtices of peac 
warrants. 2 Haw. Pl, C. 81, 82. cap. 15. ſed. 10. under their hands and ſeals; but it was quaſhed, becauſe 
He cannot juſtify an arre/? by force of a Juſtice's war- | it did not ſet forth the nature and tener of the warrants, for 
rant for a matter appearing to be out of his juriſdiftion. 2 | unleſs the defendant can know what particularly he 1s 
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a Juſtice of the peace, until demand 
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Hawk. PI. C. 81. cap. 13. f. 10. charged with, he cannot tell how to make his defence. 
He may juſtify by force of a general warrant expreſling | Vent. 505. Hill. 28 & 29 Car. B. R. Burrough's caſg.. 
no certain time. 2 Hawk. Pl. C. 81. cap. 13. /. 10. In a habeas corpus and certiorari for the body of F. S. 


It ſeems, that the arreſt of an innocent perſon may be | who had been impriſoned for not paying of a fine of 207. 
juſtified by the warrant of a Juſtice of peace particularly | ſet at the quarter ſeſſions, the return was, that he, being 
naming him. 2 Hawk. Pl, C. 82. cap. 13. ſed. 11. conſtable, and demanded by the court to preſent a high- 
way, Which was ſworn before him by two witneſſes to be 
5. How favoured and protefied in his effice ; or puniſhed | out A repair, ſaid in contempt of the ccurt, that he 
for neglef of duty. | would rot preſent it ; for which, and certain other con- 

tat. 7 ac. 1. cap. 5. If any ation is brought againſt | temptuous words, a fine was ſet on. him. T he court 
a conſtable, for any thing done by virtue of his office, | were of opinion that the fine was not well ſet; for con- 
he, and alſo all others which in his aid, or by his com- | ſtables are to preſent upon their own knowlege, and the 
mand, ſhall do any thing concerning his office, may | two witneſſes ſhould have been carried to the grand jury, 
plead the general iflue, and give the ſpecial matter in evi- | for the conſtable was not obliged to preſent upon their 
dence, and if he recovers he ſhall have double coſts. | teſtimony. Yent. 336. Poſ'h. 31 Car. 2, B, R. Anon. 

Stat. 21 Fac.” 1. cap. 12. ſe. 5. An action brought { Motion to quaſh an inditment againſt divers inhabitants 
a2ainſt a conſtable, headborough, or tithing-man, for any | in Derby, for refuſing to meet and make a rate upon. the 4 


matter done by virtue of their office, ſhall be laid in the | veral pariſhes in Derby to pay the conflables tax; fiſt, 
county where the fat was committed, and not elſewhere. | cauſe they are not compellable, but the ſtatute .only fays 
Stat. 24 Geo. 2, cap. 44+ ſeft, 6. No aQtion ſhall be | that they may, fo they have their eleCtion, and —_— 
brought againſt any conltable, or other perſon aQting by | ſhall be ; ſed non allecatur ; for may, in the caſe of a public 
is an and in his aid, for any thing done in obedience | officer, is tantamount to ſhall, and if he does not do : " 
| | - 
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he ſhall be puniſhed upon an information ; and though he 
may be commanded by a writ, this is but in aggravation 
of his contempt ; but the court refuſed to - it, Skinner 
370. fl. 17. Mich. 5 W.& 74. in B. R. The King v. 
the Ir þ ibitants of Derby. 

If a Juſtice of the peace adj 

which is na offence, the inferior officer ſhall anſwer ; as 
| if one be adjudged the putative father of a baſtard, where 
after it appears to be born in matrimony, this is void, & 
cam nm judice, fc. Per Holt Ch. J. Skin. 445. Trin. 
6 IV. & 1M. in B. R, in caſe of Crump v. Holford. 

A leet may /zt a fine on a conſtable, but -the ſeſſions 
cannot. 5 Med. gb. Trin. 7 IV, 3 ia nota at the end 
of the caſe of the King v. Harpur. 


Falſe impriſonment againſt a conſtable for executing a 


warrant of Sir James Butler, after he was out of the com- 
miſſion ot the peace. 
to rake n:tice, that his warrant is by one in commiſſion ; 
but all the favour we can do is, ſince it was a warrant 
executed a day or two after S:r James was out of com- 
miſkon, that if he has behaved himſelf hane/tly and cvilly, 
to be mild to him; and he faid, the conitable ought to 
ſhew the Juſtice of peace's commiſſipn, though heretofore 
it were held, common reputation would be enough ; and 
here the conſtable coming cut of his own pariſh to execute the 
warrant, betrays his ofſiciouſneſs. 12 zd. 347. Mich, 
11 1. 3. Normond v. Mili. | 

A conſtable was indicted, for that one Naſh was con- 
victed of deer-/lcaling upon the ſtatute of 3 & 4 IF. 3. cap. 


10. and that the detendant being a conſtable, the Zu/lice 


direfed his warrant to him to levy the penalty, which he 
did, but had not returned the warrant, or made any Cer- 
tficet: there;f, He was found guilty; and it being re- 
moved by certiorari, it was reſolved, that though the 
conſtable is not named in the ſtatute, yet the Juſtices may 
command him to execute the warrant, becauſe, as at 
' Common Law a conſtable was a ſubordinate ofhicer to the 
conſervator of the peace, ſo he is now a proper officer to 
the Juſticess and that where an officer neglects a duty 
incumbent upon him, either by the Common Law or 
ſtatute, he. is indictable ; and farther, that the conſtable 
nerd nt return the warrant itſelf, becauſe it may be ne- 
' ceſlary for him to keep it in his own defence; but he muſt 
either return that, or certify what he has done upon it ; for 
otherwiſe the proſecutor cannot attain the end of his 
proſecution, and the defendant cannot be diſcharged. 
1 Salk. 380. pl. 28. 2 Ain. B. R. The Queen v. Wyatt. 
11 172d. 53. pl. 30. Paſch. 4 Ann. the S, Exception 
was taken, that there ought to have been a time and pace, 
' when and where the can/lable ſhould have returned his war- 
rant to the Juſtices; for he is not bound to travel over 
England to find them. But judgment was given againſt 
the defendant, d:/Jentiente Floit Ch. J. not but that he 
ſaid it was an offence ; but he ſaid, that in. all proceſs 
there ought to be a place and time for the return. 


2 Ll. Raiym. Rep. 1189. S. C. adjudged for the Queen by | 


It an officer be negligent in doing of 


three Juſtices. 
his office, it is an offence at Common Law; and upon the 


4 &© 5 IW. 5 M. cap. 10. a high conſtable was indifted 


for not returning his warrant, and theſe points were re- 
ſolved, that a conitable was an oſhcer at Common Law z, 
and per Powell, fo was a high conſtable, contra to the 
opinion of Czke in his 4th [n/{:tute; and he is a ſubor- 
dinate officer to a Juſtice of peace, and whenever a Juſtice 
of peace is commanded to do any thing, he is the perſon 
who is to put this in execution; for the Juſtice cannot 
command the ſheriff or the party, unleſs there be expreſs 
words of an act of parliament for it ; and matters being 
left {o indifferent, if the conſtable doth not do his duty, 
he is puniſhable at Common Law. 2. That the indict- 
ment reciting the record of conviction need not conclude 
pate! per recordum, for this 1s but matter of inducement, 
and where nul tie! record cannot be pleaded, there nceds 
r:0t proof per recardum. 3dly, Here is a great offence, 
tor the warrant fays, that the officer ought to return the 
warrant, becauſe by the a&t the Juſtice 1s to do ſome 
other thing afterwards, in caſe there be not goods out 
of whieh the pena'ty can be levied z and though no place 
is nientioned where the warrant is to be returned, it is well 


udee that to be an offence 


Per Flt, Conſtable at his peril 1s 
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enough, for the officer is to find out the Juſtice, ang 4, 
give him an account what he has done upon his warr, 
as the Juſtice may require him to do, and upon Ne. 
guilty pleaded, the officer may prove that he went to ſeek 
the Jaltice, but could not find him ; and this will be 
good excule per three Juſtices as to this laſt point, agai 0 
the Ch. Juſtice, who thought, that both a place _— 
and the time when the return ſhould be, ought to « 
mentioned. 4thly, If the offender have but 50/. worth 
of goods, and the ſum is 1007. the officer cannot levy th 
50 /. only. The a& doth not require that the Tultice; 
muſt diſtribute the money themlc]lves, but the officer mz 
well do it, as the aCt direts. If there be three ſeveral 
conviCtions, and the offender hath no more goods than 
wilt anſwer two of thofe conviCtions, he may pay the 
two, and ſtand in the pillory for the other: the mone 
cannot be levied by parcels. So it is in caſe there he but 
two convictions, and the offender hath only goods tg 
anſwer one of them, he may be pilloried for the other 
5thly, 'That though the inditment were, that he did never 
return the warrant, nor caule it to be returned, yet this 
was well enough, for the negle& was the offence, 6th| 
I hat the Juſtice may make a warrant to levy the penal 
and that the Juſtice caunot do it himſelf, The Dun 4 
Itatt. : 
Conjtables of London (which city is divided into 
twenty-ſix wards, and every ward into a number of Pre- 
cinCts, in each whereof is a con//able) are nominated þ 
the inhabitants of each precinct on St. Themas's day, and 
confirmed, or otherwiſe, at the court of wardmote - 
and after they are confirmed, they are ſworn in their 
offices at a court of aldermen, on the next AMonaay after 
T welfth-day. The ſubſtance of their oath is, to keep the 
King's peace to the utmoſt of their power; to arreſt af- 
frayers, rioters, and ſuch as make conteſts to the breach 
of the peace, and carry them to the houſe of correQion, 
or Compter of one of the ſheriffs ; and in caſe of reſilt- 
ance, to make outcry on them, and purſue them from 
ſtreet to ſtreet, and from ward to ward, till they are at- 
reſted: to ſearch for common nuſances in their relpec- 
tive wards, being required by ſcavengers, &c, and 
vpon requelt to aſſiſt the beadle and raker in colleQing 
their ſalaries and quarterage; to preſent to the Lord 
Mayor, and miniſters of the city, defaults relating to the 
ordinances of the city ; to certify once a month into the 
Mayor*s Court, the names and furnames of all freemen 
deceaſed, and alſo of the children of ſuch freemen, be- 
ing orphans : and by the articles of the wardmote in- 
queſt, conflables are to certify the names, ſurnames, 
place of dwelling, poſſeſſion, and trade of every perlun, 
who ſhall newly come to inhabit in their precin&ts, and 
to keep a roll thereof; in order to which, they are to 
make inquiry, at leaſt once a month, into what perſons 
are come to lodge. and ſojourn there ; and if they find 
by their own confeſſions, or the record of the alder- 
man's books, that fuch new-comers are ejcfed from any 
other ward for bad living, or any miſdemeanor, and re- 
fuſe to find ſureties for their good behaviour, warning 1s 
to be given to them and their landlords, that they dc- 
part; and on refuſal, they may be impriſened, and the land- 
lords fmed a year's rent agreed for by ſuch new-comeis. 
Calth. Rep. 129, 138. Conſtables of London in each 
ward are to attend the watch by turns, and go tis 
rounds ; and with the beadles every night are to wa'll 
ſuch perſons as are to ſerve upon the watch in their pic- 
cinCts ; and if they refuſe to appear, the conffabie ma) 
hire others in their ſtead, and they ſhall pay him accor-- 
ing to the cuſtom of the city : but the common council 
appoint the watchmen. Watchmen are to apprehend 
night-walkers, vagabonds, perſons going armed, &* 
and may arreſt ſtrangers in the night, and carry them 
beſore the cor/table to be examined, and finding cauſe of 
ſuſpicion ſecure them till the morning; and whether 
they are horſemen or ſootmen, or drivers cf Carriagets 
or perſons that carry burdens, the watch may ftay (bem 
till the morning, unleſs, they can render a gvod acc 
of themſelves, their company, and carriage, &c Ac 
conflables, &fc. are to be aiding and afliſting 19 te 
watch; and the watchmen are to obey their orcers, 3 
C8 
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conveying offenders to the Compter, which is the com- 
mon priſon for offenders for the breach of the peace, till 
they are examined, and puniſhed by the Lord Mayor, &c. 
Bat con/tables ought to be careful whom they ſend to the 
Compter, for fear of aQion for falſe impriſonment, pro- 
ſecution fr damages, tf. If any will not obey the ar- 
reſt of the watch, they may make hue and cry after 
them ; and for ſuch arreſt of a ſtranger (eſpecially one 
ſuſpeCted), none 15 liable to puniſhment. Dalt. 240. The 
© court of common council are to meet the firſt of O#s- 
ber yearly, and order a proper number of watchmen, 


beadles and night con/tables for the city of London and li- | 


herties, and determine ſums to be levied to bear the 
charge thereof upon each ward ; and for raiſing money, 
the aldermen and common council-men of wards, ſhall 
make a rate and aſſeſſment upon the inhabitants by diſ- 
treſs; and ſhall appoint their watchmen, ſet down in 
writing their ſtands and number of rounds, and make 
orders for regulating the watch, &c. Conftahles to keep 
watch and ward, from the 1oth of September to the 1cth 
of March from nine in the evening till ſeven the next 
morning ; and from the roth of March to the 10th of 
September, from ten in the evening till five next morn- 
ing. The con/fabies ſhall uſe their beſt endeavours for 
pteventing fires, robberies, and diſorders, and atteſt male- 
fators; and go twice or oftener about their wards, in 
every night 3 and the watchmen are to apprehend all 
ſuſpeted perſons, &c. and deliver them to the con/lable 
of the night, who ſhall carry them before a Juſtice of 

ce: conſtables miſbehaving themſelves, to forfeit 20 5. 
and the Lord Mayor, or two Juſtices for the city, ny 
hear and determine offences, and levy penalties by diſ- 
treſs and ſale of goods, &c. Stat. 10 Gez. 2. cap. WA. | 
Conſ!ables are to certify to the Lord Mayor, and common 
council 'of the city, the names of all ſuch perſons as 
ſhall interrupt them in the diſcharge of their offices : and 
a con/tab/z of London has power to execute warrants, &c. 
throughout the whole city, upon occaſion. Such as are 
choſen into the office are obliged to place the King's 
arms, and the arms of the city over their doors; and if 
they refide in alleys, at the end of ſuch alleys, toward the 
ſtreets, to ſignify that a con/?able lives there, and that they 
may be the more eaſily found when wanted. 


Conftat, Lat. Is the name of a certificate, which the | 


derk of the Pipe, and the auditors of the Exchequer, 
make at the requeſt of any perſon who intends to plead 
or move in that court, for diſcharge of any thing. Anno 
3& 4 Ed. 6. cap. 4. and 13 Eliz. c. 6, "The effect of a 
. conſiat is the certifying what does eon/lare upon record, 

touching the | rand in queſtion ; and the auditor's fee for 
tis 13s. 44. | 

A 4 is held to be ſuperior to a certificate ; becauſe 
this may err or fail in its contents, that cannot ; as cer- 
tifying nothing but what is evident upon record. Alſo 
the exemplification under the great ſeal of the inrolment 
of any letters patent is called a con/tlat, Coke on Littl, 
fol. 225. b. The difference between a con/tat, inſpexi- 
mus, and vidimis, you may read at large in Page's caſe. 
5 Report, | | : 
- Conſuetudinarius, A ritual or book, containing the 
rites and forms of divine offices, or the cuſtoms of ab- 
bies and monaſteries. It is mentioned in Brompton, who, 
writing of Oſmond, biſhop of Saliſbury, tells us that 
Compoſuit ordinalem eccleſiaſlici officit quem conſuetudina- 
num vocant, | 

Conſuetudinibus ct ſervicits, Is a writ of right cloſe, 
Which lies againſt the tenant that deforceth his lord of 
the rent or ſervice due to him. Of this ſee more in Old 
Nat, Br. fol. 757, Fitz, Nat. Br. fol. 151. and Reg. of 
IWrits, fol. 159. 

Conſuetudo, Dies de Conſurtudine, A day's work to 

done for the lord, as a cuſtomary ſervice by the te- 


lated, 8 Geo. 1. c. 19. 


"— 
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conſulendo ; reges enim tales fibi aſſociant od conful m 
& regendum populum Dei. So p the laws of jak! 
the Confeflor, c. 2. Duod modo wocatur comitatus, olim 


apud Britones temporibus Romanorum wvocabatur conſulatus, 


> gui mode vicecomites, tunc temporis viceconſules veca- 
antar. | 


_ Conſulage. The duty of conſulage at Liſbon regu- 


or colleing The Britih con- 
ſulage at Cadiz, 9 Geo. 2. Ce 25. F y P » 


or colleCting the con« 
ſulage at Leghorn, 10 Geo. 2. c. 14. 


Confulta eccleſia, A church full, ' or provided for 


Abbas dicit quod prefifia ecclefia eff conſulta de ipſo 
abbate & cmpentu qui eam tenent in proprios uſus, —— 
Cartular. Rading. 


S. fel. 211. a. 
Conſultation, Czn/ſultatio, Is a writ whereby a cauſe | 
being formerly removed by prohibition ſrom the eccle- 
Gaſtical court, or court-chriſtian, to the King's court, is 
returned thither again ; for the Judyes of the King's 
court, if upon comparing the libel with the ſuggeſtion of 
the party, they do find the ſuggeſtion falſe, or nof 
proved, and therefore the cauſe to be wrongfully called 
from the court-chriſtian, then upon this conſultation or 
deliberation, they decree it to be returned again : where- 
upon the writ in this caſe obtained, is called a conſulta- 
tron. Of this you may read the Reg. Orig. 44, 45, u/> 
que ad 58. Old Nat. Ko fel. 32. PF. N. B. fol. 50. 
See alſo the ſtatute of the writ of Conſultation, anno 24 
Ed. 1. and 1 1nft. fol. 105. See Prohivition. 
| Contempt, (Contemptus) Is a diſobedience to the 
rules and order of a court, which hath power to puniſh 
ſuch offence : and one may be impriſoned for a contempt 
done in court ; but not for a contempt out of court, ora 
private abuſe. Cro. Eliz. 689. Attachment alſo lies 
againſt one for contempt to the court, to bring the offen- 
der to an anſwer on interrogatories, &c. and if he can- 
not gt himſelf, he ſhall be fined. 1 Lill. 305. If 
a ſheriff being required to return a writ direQted to himy 
doth not return the writ, it is a contempt : and this 
word is uſed for a kind of miſdemeanor, by doing what 
one is forbidden; or not doing what he is commanded. 
12 Rep. 36. And as this is ſometimes a greater, and 
ſometimes a leſſer offence : fo it is puniſhed with greater 
or leſs puniſhment, by fine, and ſometimes impriſon- 
ment. Dyer 02-208. 1 Bulſl, 85. See 5 Vin. 442, 
&c. nx Hawk, P. C. 56, &c. 

By ſtat, Marleb. 


52 Hen. 3. c. 1, 2, 3- None ſhall 


diſtrain for amends without award of court, nor refuſe to 


permit the ſervice of proceſs on pain of ranſom. 

Biſhops to be puniſhed for contempts by fine only, 25 
Ed. 3- ſtat. 3+ C, 6, | ? 

oy 4s excepted out of general pardon, 20 Geo. 2. 
c. 52. |. 58, 59. | 

Contenement {Contenementum, as, — ſalvo contene- 
mento ſuo) Signifies his countenance, credit, or reputa- 
tion, which he hath, together with, and by reaſon of his 
freehold. And in this ſenſe does the ſtatute of 1 Ed. 
3- and 34 Ed. 3. c. 7. and Old Nat. Br. uſe it, where 
countenance is uſed for contenement. The armour of a ſol- 
dier is his countenance ; the book of a ſcholar, his coun- 
tenance, and the like. Coke, 2 part. Infl. fol. 28. Bratton, 
lib. 3. trad. 2. cap. 1. numb, 3- And Sir Henry Spel- 
man ſays, Contenementum efi eftimatio & conditionis forma, 
qua quis in repub. ſubſi/lit. BO 

But contenement ſeems rather to ſignify that which is 
neceſlary for the ſupport and maintenance of men accord- 
ing to their ſeveral qualities, conditions, or ſtate of 
life: for in. Magna Charta, cap. 14. you have theſe 
words, A freeman hail nit be amerced for a ſmall fault, 
but after the quanti:y of the fault, and for a great fault 
after the manner thereef, ſaving to him his contenement, or 
reehold, And a merchant likewiſe ſhall be amerced, ſaving 


to him his merchandiſes; and a villain, ſaving to him his 
waynoge, And Brofin, lib. 3. traft, 2. cap. 1. nu. 3. 
| hath theſe words, Et /ciendum quod miles && liber homo non 
amerciabitur nifi ſe.undum modum delifti, ſecundum quod - 
deiflum fuit magnum vel parvum, & ſalvs contenemento 
ſuo, mercator vtro non niſi jalva merchandiſa ſua, & villanus 
niſi ſalkus wainagio : which mercy ſeemeth to have been 
| | | 


| 9 C learned 


Nant, —7, e, debent redditum & quinque dies conſuetu- 
dine——;, e. five days work in a year. Paroch. Antig. 
Pag. 229. s 
Conjul, in our law books, ſignifies an earl; for 
ratton, lib, 1. cap. 8. tells us, that as comes is derived 
from comitatu, froe a focietate, lo conſul is derived from 


Vor, t. N® 47. 
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learned from the Civil Law, where - Executio nm poteſ! 


fieri in boves, aratra, aliave injlrumenta ruflicorum. 
Cowell, edit. 1727. 

Contingent ur, Is a ſe limited in a conveyance of 
land, which may, or may not happen to veſt, according 
to the contingency expreſſed in the limitation of ſuch uſe - 
A uſe in contingency is ſuch which by poſſibility may hap- 
pen in poſleſhon, reverſion or remainder, 1 Rep. 121. 
A contingent remainder is where an eſtate is limited to 
take place 1» futuro upon an uncertain event ; as where 
a particular eſtate which doth ſupport a remainder, may 
or may not determine before the remainder may com- 
mence. 10 Rep. 85. A remainder c:ntingent is ſaid to 
| be an eſtate veſted ; but on ſuch remainder in executory 
deviſes, the eſtate deſcends till the contingency happens, 
and nothing 1s veſted till then. 1 ent. 189. 

Continual claim, Is a claim made from time to 
time within every year and day, to land or other thing, 
which, in ſome reſpe&, we cannot attain without dan- 
ger As if I be difleiſed of land, into which, though I 

ave right unto it, | dare not enter, for fear of death 
or beating. It behoveth me to hold on my right of en- 
try at the beſt opportunity of me and mine heir, by ap- 
proaching as near it as I can once every year, as long as I 
live 3 and fo FE fave the right of entry to my heir. Te? mes 
de le Ley. Again, if I have a ſlave or villain taken from 
me, and remaining any where within the demejne of the 
King, being in the hands of the King, I cannot main- 
tain the writ De nativo habends, as long as he continueth 
there ; but if I dam him within the year and day, and 
ſo continue my c/azm, until I can find him without that 
compaſs, I may lawfully lay hold of him as mine own, 
F. N. B. fol. 7,9. See more in Lit, verb. Continual 
Claim. And the New Book of Entries, tit. eodem ; and 
Fleta, lib. 6. cap. 53- See Littl, lib, 3. c. 7. and ſtat. 
32 H. 8. cap. 33- vee Deſcent. 

Contimuance, Is the ſame as proregatio in the Civil 
Law : example ; continuance until the nexc afſiſe. Fitz. 
Nat. Br. fol. 154. F. and 244 D. in both which places it 
is ſaid, if a record in the Treaſury be alledged by the one 
party, and denied by the other, a certiorart ſhall be ſued 
to the treaſurer, and the chamberlain of the Exchequer ; 
who, if they certify not in the Chancery that ſuch a re- 
cord is there, or that it is likely to be in the Tower, the 
King ſhall ſend to the Juſtices, repeating the certificate, 
and will them to continue the afliſe, In this ſignification - 
it is likewiſe uſed by Kitchen, fol. 202, and 199. and an. 
11 H. 6. ca. 4. and continuance of a writ or ation 1s 
from one term to another, in caſe where the ſheriff hath 
not returned or executed a former writ, iſſued ont in the 
ſaid aftion. See Dijcontinuance. 

Coniinuando, Is a word uſed in a ſpecial declaration 
of treſpaſs, when the plaintiff would recover damages for 
ſeveral treſpaſſes in the ſame aCtion : for, to avoid mul- 
tiplicity of ſuits, a man may in one aCtion of treſpaſs re- 


| prove 3 but .damages ſhall be given only for 
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proved. 2 Md. 253 Gs Abs 
Contours, See Countozs. _ | 
Contraband goods, (from contra, and the Ttal. bang, 
an edict or proclamation, Are thoſe which are prokibiteg 
by aCt of parliament or the King's proclamation, to be 
imported into, or exported out ,of this or other nations, 
Stat, 27 Ed.3. cap.3.13 & 14 Car. 2, 7 & 8 Will 3 &c, 
Contracauſatoz, A criminal, or one proſecuted for a 
crime. It is mentioned in Leg, H. 1. cap. 61. 

Contract, It a covenant or 2preement with a lawfyl 
conſideration or cauſe, JYe/?. Symb. part 1. lib. 1, ſc, 
10. Or elſe one thing muſt be given for another, which 
is called Quid pro quo; as if I ſell my horſe for money, 
or covenant to make you a leaſe of my manor of Dale, in 
conſideration of twenty pounds ; theſe are gr0d contrads, 
becauſe one thing is given for another. But if a man 
make promiſe to me, that I ſhall have twenty ſhillings, 
and that he will be debtor to me thereof, and after I aſk 
the twenty ſhillings, and he will not deliver it ; yet [ 
ſhall never have an aCtion to recover, becauſe the promiſe 
was 20 cantrad, but a bare promiſe z and, e x nuds. patto 
non oritur aftio. But if any thing were given for the 
twenty ſhillings, though it were but to the value of a 
penny, then had it been a geod contraf?t. Uſuricus cintratt ig 
a contract to pay more intereit for money than the laws and 
ſtatutes of this realm allow. It is a deva/tavit in an exe- 
cutor to pay debt upon an u/urious contratt, Niy's Rea 
ports, fel. 129. 

A contratt is an agreement entered into by ſeveral per- 
ſons, inducing an obligation by its nature, and the obli- 
gations ariſing from contracts are divided and diſtinguiſhed 
according at they are perfeCted, either by the ſole conſent 
of the contractors, or by the intervention or tradition of 
things, or laſtly by word or writing, and are either ex 
re, from a thing done; ex verbis, from words ; ex liters, 
from writing ; ex conſenſu, from conſent. But as all ob- 
I1gations cannot be bound up under general and regular 
names of contracts, the law allows ſome obligations to 
paſs under the name of quaſi contraus, becauſe they have 
ſome reſemblance, ard are of the nature ' of contracts, 
5 Vin. Abr. 504: 

If A. /il's a boſe to B. fir 101. and has no horſe, yet 
A. ſhall have an aCtion of debt for it ; but if 4. has a 
horſe, B. may take it, and ſo it may be a perfect contraCt, 
and yet there is not guid pro quo. Br. Contratts, fl. 17. 
cites 37 HH. 6. 8, Ag 

Led for years rendering rent is a contract. Br. C'n- 
trad. pl. 43. 7 H. 7.4. 

An agreement concerning perſonal things is a mutual al- 
ſent of the parties, and ought to be perfect, full, and com- 
plete; for when it concerns perſonal things it is the 
mutual conſent of the parties, and ought to be exicuted 
with recompence, or elſe to be ſo certain as to give an action 


- 


cover damages for forty or more treſpaſles ; laying the 
firſt to be done with a continuance to the whole time in 
which the reſt of the treſpaſles were done ; and is ia this 
form, Continuando tranſgreſſimem prediftam, &c, a pre- 
difto die, &c. uſque ſuch another day, including the laſt 
treſpaſs. pt 

In treſpaſs with a continuando of divers things, though 
of ſome of thoſe things there could be no continuande ; 
yet it ſhall be good for thoſe things for which the cont?- 
nuando could be, and not for the others : but if the contr- 
nuando had been particularly of ſuch things whereof a 
continuand) could not be, then it had been naught. 3 
Lev. 94. Every day's treſpaſs is ſaid to be a ſeveral treſ- 
paſs ; though a continuanda may not be of a man's conti 
nuing a treſpaſs day and night, for ſome time together ; 
for mankind muſt take ſome reſt : where cattle do treſ- 
paſs upon ground, they are continually treſpaſſing night 
and day, and therefore the continuande in that caſe is 
good. 1 Lil, Abr. 307, Treſpaſs for breaking a 
houſe with a continvande, is good z and untita re-entry 
is made, the continvation of the poſſcſhon is a continu- 
ing of the treſpaſs. Zutw, 1312. It is uſual in praftice 
to lay the ranger nar for longer time than you can 


or other remedy for-a recompence, otherwile it is 4 naked 
communication without effect, Pl. C. 5. a Hill. 4 Ed, 
6. in caſe of Reniger v. Foga//a. 
Recital of Whereas he was poſſeſſed of certain land, he 
aſſigned the ſame, &c. amounts to an agreement. Le. 122+ 
pl. 164. Trin. 30 Eliz, B. R. Severn v. Clark. 
If one have wares purpoſing to ſell them, and another 
deſiring to buy them ſaith unto him, Do net /el. thu 
away, but tarry till ſuch a day, and 7 wi'l pay y9« then for 
them, this is a good promile and conſideration, for by 
this he is hindered in the interim from the ſale of them. 
Per Deodgderidge JT. 4 Bulfl. 70. Trin. 13 Fac. B. KR. n 
the caſe of Copper v. Dickenſon. ; 
If 1 fay the price of @ cow is 4.1, and you foy you will 
give me 41. and do not pay me preſently, you may not 
have her afterwards except I will, for it is no contract 
but if you go preſently to tell your money, if 1 {el her 
to another, you ſhall have your ation of the caſe againlk 
me. Noy's Max. 87. 
A forced agreement of the party is accounted to be 
no agreement, and therefore the court will not compe 
him that did thus agree, to perſorm his agreement ; (23 
Car. 1. B. R.) for the law abhors all force and violence 
L:P. R. 43. 


Agreement 
| 


cC ONT FSH 


Agreement of parties cant prevent a court of equity | of 1 & 23 Eliz, the inditment ought to conclude comerg 
of its juriſdiction; as-in cafe of a mortgage it cannot be | formam /latutorum, 2 Hales Pl. +173. cap. 24. cites 
agreed that this court ſhall not give relief.” Arg. Chan. | Paſch. 42 Eliz. B, R. Croke, n. 6. Dingley v, Meore, 
Caſes 141- Mich. 21 Car. 2. in the caſe of Fry V- Porter, here there are ſeveral fatutes and it does not appear 

Delivery in conſideration of being paid the value is a fale. | on which the in/ormation is founded, the concluding 
1 Salk. 25. pl. 11. Trin. 2 Ann. B. R. in the cafe of | eentra formam flatuti is ill, . _ Cre. 7. 142+ pl. 19. Mich. 
Herbert v. Borflow. | f | 4 Fac. B. R. Broughton v. Mor, Cites as is adjudged in 

If two men /#bmit to the award of a third perſon, they | the Eaſe of Taibet && al. 
two do alſo thereby promiſe _expreſsly to abide by their But Dy. 347. pl. g. contra Topliff v. Waller, Cites 
determination, for agreeing to.refer is a promiſe "in itſelf. | 5 Hen. 7. if there are divers /latutes in the point of 
6 Med. 35- per Hot Ch. J. Mich. 2 Ann. B. R. in the | information, contra formam flatuti is good ; becauſe the 
caſe of Squire v. Grevell, See Agreement, See allo | beſt ſhall be taken for the Ring 3 per Coke, Ow. 135. 


Vin. tit. Contra and agreement, Trin. 9 Fac. cites New Book of Entries 182. and 5 H. 7. 
Contcafaitio, | Counterfeiting. As, .contrafatio figilli| 17, and 8 Ed. 3. 47. a. | | 
Regis, counterfeiting the King's ſeal, © Blount. ' Where one aft makes the offence, and anther gives the 


Contra foynam collattantz, Is a writ that lies, where | penally, an information mult be contra formam flatutorumg 
a man hath given lands in perpetual alms to any late | and cited 33 Eliz. Talbot v. Shelden, who was indicted 
houſes of religion, as to an abbot and convent,” or to the | for recuſancy contra formam Aatuti, 23 Eliz. and the 
warden or maſter of an hoſpital and his convent, to find | judgment was reverſed becauſe the penalty was demanded; 
certain poor men, and do other "divine ſervice ; if they| for the 10 Eliz. made the offence, and the 23d gave the 
alien the land, then the donor or his heirs ſhall have the | penalty ; but if the information be for the offence only, 
faid writ to recover the Jands: | But this writ ſhall be |/it had been good ; per Coke. Ow. 135. Trin. g Fac. See 
always brought againſt the-abbot- or his ſucceſſor, and not |'5 Vin. Abr. 552556, _ ; watt # 
againſt the alienee, although 'he be tenant; but in all] Contramamatio pſatiti. In Zeg. H. 8. c. 59. it ſeems 
other ations, where a man demands freehold, the writ| to ſighify a reſpiting; or giving the defendant farther 
ſhall be brought againſt the tenant of the land. . This is | time to anſwer : an imparlance, or countermanding what 
ſounded upon the ſtatute of YYeftm. 2. cap. 1. and of this | was formerly ordered. B | 
ſee Reg. O'ug. f- 238. and F. N, B. fol. 210. Contramandatum, Is ſaid to be a lawſul excuſe, 
Contra ſozmam feoffamentt, Is a writ that lies for | which the defendant in a ſuit by attorney alledgeth ſor 
the heir of a tenant, infeoffed of certain lands and tene- | himſelf, to ſhew that the plaintiff hath no cauſe of com- 
ments, by charter of feoffment of a lord, to make certain | plaint. Blount, | | © 
ſervices and ſuits to his court, and is afterwards diſtrained | Contrapoſitio, A plea or anſwer. $i quis in placito 
for more than is contained in the faid charter. Reg. | per juflitiam poſito ſui vel ſurrum cauſam injuſtis contermina- 
Orig. f. 176. Old Nat. Brev. 162. This writ lies not | t/0n:bus vel contrapoſitionibus difforciet, hanc perdat. Leg. 
for the plaintiff, who claims by purchaſe from the firſt | H. r. cap. 34. | 
ſcoffee, but for the heir to the firſt feoffee. _.. Contrarients, Thomas Earl of Lancaſter, taking part 
Contca fozmam ſtatuti, (agaioſt the form of the ſtatute) | with the barons againſt King Edward the-Second, "it was 
[s the uſual conclufion of every indiAment, &c. for an'| not thought fit in reſpe& of their power, to call them 
offence created by ſtatute. | rebels or traitors, but contrarients : and accordingly we 
If an offence be at Common Law, and alſo prohibited by | have a record of thoſe times, called Rotulus Contra- 
fatutes, the inditment may conclude contra formam fta- | rientitum. | 
tuti, or flatutorum ; thus in barretry, though there be no| @Contratenere, 'To with-hold.' $7 quis decimas contra- 
dire&t ſtatute againſt it by that name, yet the general | teneat, Leg. Alfredi apud Brompton, cap. 9. 
tenor of the ſeveral aQts running againſt it by circumlccu- | Contribmes, (Contribunales,) Kindred or couſins. S: 
tins, the indictment concluding contra formam ſtatuti, | quifquam cognatianis ſue firmet eum poflea reus fit omnium 
or diverſorum flatutorum is good, and it is the uſual form. | que habebit erga Regem, & portet faidam erga contribunales 
2 Hales's Pl. C. 191. | | mortur'; that is, let him be accounted as an enemy-to the 
P. was indited upon the ftatute of 5 E4. 6. cap. 4. | kitidred of the dead man. Lamb. p. 75, * | 
for drawing his d: gger in the church of B. againſt F. $.| Contcibution, (Contributio,) Is where every one pays 
and does 12! ſay (according to the ſtatute) to the intent to | his ſhare, or contributes his part to. any thing. One par- 
firike him; for this cauſe it was void ; but then it was | cener ſhali have contribution againſt another ; one heir 
moved, if this were not good as for an aſſault, that he | have contribution againſt another heir, in equal degree 
might be fined upon it ; but, per cur iam, it is void in all; | and one purchaſer haye contribution againſt another. Alfo 
for being indicted upon the ſtatute, it is void as to-an-| conufors in a flatute ſhall be equally charged, and not 
oltence at the Common Law. Cro. E. 231. pl. 23. | one of them folely extended. 3 Rep. 12, 13, &c, On 
Paſch. 33 Eliz. B. R. Penhalls's caſe. | a ſtatute or recognizance, there is a contribution and ſtay 
a an indictment on the ſtatute of 8 77. 6. the ature | till the full age of the heir, &c. and this doth extend to 
was mirecited, and the concluſion was contra fermam.| the leſlee for life or years of the conuſor, who has part 
ſfatuti, and therefore held inſufficient ; but then it was | of the land liable, 'and the heir within age the reſidue : 
moved, that though the indiftment was void for the en- | ſor the land of every one of them ought to be charged 
try with force, yet it being that they ,with others ri«ts/e | equally, becauſe the whole is liable to the judgment ; 
and r:utoſe entered, &c. it ſhould be good for the, riot z | and this cannot be, if during the nonage the burden 
but curia contra z for the indiftment beginning. with the | ſhall fall yupon one only. -Fenk. Cent 36, If lands are 
ſtatute of 8 H. 6. and concluding contra formam ftatuii, | mortgaged, and then deviſed to. one perſon for liſe, with 
this can have no relation to any offence except upon this ſla- remainder” to another ; both deviſees ſhall make contr: - 
tute, Cro, E. 307 pl. 10. Mich. 35 & 36 Eliz. B.R.| tion to payment of the mortgage-money. Chan. Caf. 
Hall. vo. Gawen & al. 224, 271. Where, goods are caſt into the ſea for the — 
Information upin the , flatute 33 H. 8. cap. 16. and} ſafeguard of a ſhip, or other goods, &c. 'aboard, in a " 
rEd,6. c. 6. JT buying. of  warſted ,yarn, not being a|tempelt, there is a contribution among merchants towards 
_ Weaver, and the information concluded contra formam| the loſs of the owners. 32 H.8. c. 14. , And' where 
Aatuti ; it was ſaid it was not good, but it ought to. be | a robbery is committed on the highway, and damages 
contra ſor mam ftatuterim ; but _the court as to that held] are recovered againſt one or a few perſons, in aCtion 
t good, but becauſe he did not ſhew in his information | againſt the hundred, .the reſt of the inhabitants ſhalf 
at it was not yarn ſpun upon the rock (for otherwiſe | make contribution to the ſame. 27 Eliz.. cap. 13. See 
t 18 nvt an offence), it was held the information was not | title Average, and 5 Yin. Abr. tit. Cintribuum and 
good, Cre, E, 750 71. b. Paſch. 42 Eliz. B. R. Ding-| average, | " = RP ih 
tg v, Mhre. | ot | | |; " Contribvtrone factenda, Is a writ that| lieth where 


y ene flutu'e be relatite to anather, as where the former | more are bound to ohe thing, 'and yet one is put to the | 
MIRez 


the iffence, the latter adds a pena'ty as the ſtatutes | burden, Fitz. Nat. Brev.” fot 162. bringeth theſe oy | 
wr amples z : 


= 2 
amples ; if joint-tenants, or tenants in common, hold a | 
mill pro indiviſo, and equally take the profits thereof, the 


mill falling to [decay, and one or more of them refuſing 
to contribute towards the reparation, the relt ſhall have | 


this writ to compel them. And if there be three co- 
parceners of land that owe ſuit to the Ilord's court, and 
the eldeſt perform the whole, then may ſhe have this 
writ to compel the other two to a ceutribution of. the 
charge or to one of them, if one only refuſe. The O14 
Wat. Brev. frameth this writ to a caſe, where one only 
ſuit is required for land, and that land being fold to di- 
vers, ſuits is required of them all, or ſome of them by 
diſtreſs, as entirely as if all were ſtill in one, fel. 103. 
See Reg. Orig. fol. 176. 

Controller, (Contraretulator,) Is derived from the Fr. 
contrerouleur, antigraphus, which in Rome was uſed for him, 
cui idmuneris injunftum erat, ut obſervet pecuniam, quam 
in uſum principis vel civitatis collegerunt exaftores, Budzus 
in Annot. prio.. in Pand. tit. De quzſtoris officio. In 
England we have divers officers of this name, as Controller 
of the King's bouſe, Staundf. Pl. Cor. 52. and 6 H. 4. 3. 
Controiler of the King's navy, 35 El. c. 4. Controller of 
the cu/loms, Cromp.. Juriſd. f. 105. Controller of Calais, 
21 R. 2, cap. 18. Controller of the Mint, 2 H. 6. 12. 
Controller of the caſtle of Cheſter ; Controller, of North 
Wales ; Controller of the Exciſe, &c. 

Controller of the hamper, who- is an officer in the 
Chancery, daily attending in term-time on the Lord 
Chancellor or Lord Keeper, to take all things ſealed from 
the Clerk of the hamper, to note the juſt number and 
effeCt of all things ſo received, and to enter the ſame 
into a ſpecial book, with all the duties appertainin 


the Clerk of the hamper therewith. 

Controller of the pipe, (Contrarotulator pipe,) Is an 
officer of the Exchequer, that writeth out ſummons twice 
every year to the ſheriffs, to levy the farms and debts of 
the pipe; and alſo keepeth a contra-ro//ment of the pipe. 

Controller of the pell, Is an officer in the Exchequer, 
of which ſort there are two; viz. the two chamberlains 


clerks, that do, or ſhould keep a contro/lment of the pell | 
See Fleta, lib. 1, c. 18. and | 


of receipts and goings-0ut, 
12 Ed. 3. ca. 3. who ſay, This officer was originally one 


that took notes of any other officer's accounts of receipts, |. 


to the intent to diſcover him, if he dealt amiſs ; and was 


ordained for the Prince's better ſecurity, however the | 


fame ſince may be in ſome things otherwiſe applied. 


Controvor, (French controwueur) He that of his own | 


head deviſes or invents falſe or feigned news. 

fo. 227+ 

F Convenable, (Fr..) Agreeable, ſuitable, convenient, or 
tting- 

cap. 4 See Covenable. 

Conventicte, (Conventiculum) A little private aſſembly 
or meeting for the exerciſe of religion ; firſt attributed in 
diſgrace to the ſchools of Widuf in this nation, above 
three hundred years ſince ; and now applied to the illegal 
meetings of the non-conformiſts, and is mentioned in 
the ſtat. 2 H. 4. c. 15. 1 H. 6. c. % 16 Car. 2. c 4. 
And by ſtat. 22 Car. 2. c.-F. it is enaRed, that if any 
perſons of the age of ſixteen years, ſubjects of this king- 
dom, ſhall be preſent at any conventicle, where there are 
five or more aſſembled, they ſhall be fined 5s. for the 
firſt offence, and 10 5. for the ſecond ; and perſons preach- 
ing incur a penalty of 20/. Alſo ſuffering a meeting to 
be held in a houſe, &«. is liable to 20 /. penalty. Juſtices 


2 Infl. 


of peace have power to enter ſuch houſes and ſeize perſons | 
aſſembled, &c. And if they negleCt their duty, they ſhall | 


forfeit 1001, And if any conſtable, &c. know of ſuch 
meetings, and do not inform a Juſtice of peace or chief 
magiſtrate, &c. he ſhall forfeit 5/. But 1 F. & M7. 
cap. 18. ordains, that the proteſtant diſſenters ſhall be 
exempted from penalties : though if they meet in a bouſe, 
with the doors locked, barred, or bolted, ſuch diſſenters 
ſhall have no benefit from the 1 //. & MM. Officers of 
the government, &c. preſent at any conventicle, at which 
there ſhall be ten perſons, if the Royal Family be not 
prayed for in expreſs words, ſhall forfeit 40/. and be 


Ex libro rotulorum ccurie. Manerii de Hatfield (hon 778 


[Cucia tenta apud Hatfie 
: 


.Robertus rradidit preditio Johanni guiddam obolum 


as 
q 


to his | 
Majeſty, and other officers for the ſame, and fo Torank | 


Stat. 27 Ed. 3. flat. 2. cap. 21. and 2 .6 | 


C O N 
Conventio, Is a word much uſed both in atiCient and. 


modern law-pleadings for an agreement or 


For example take this pleaſant record. "IQ 


fſulam ae Axtiome) in com. Ebor. 


{4d die Mercurii prox. poſt | 
Ann. xi Ed. * 7 0d 


Robertus de Roderbam qui optulit ſe verſus Johannem 
de Ithen de eo quod non teneat conventionem inter es 
fatiam, & unde queritur, quod certo die & anno apud Thorne 
conventt mter pradifium Robertum 8& Johannem, quod 
predictus Johannes wendidit predifio Roberto diabilun 
ligatum in quodam ligamine pro iii. ob. & ſuper e predifius 


earles (i, earneſt-money) per quod proprietas diai dinbi; 
\commor atur in perſona ditli Roberti ad habendam deliberg. 
tonem diet diaboli, infra guartam diem prox. ſequent, 4d 
quam diem idem Robertus venit ad jrefattum | wow 

& petit deliberationem difti diaboli ſecundum conventionem 
unter eos fatiam ; idem Johannes prediftum diabolum 0 
| ltberare noluit, nec adhuc vuit, &c. ad grave dampnum iþ= 
fius Roberti Ix s. Et inde producit ſefttam, &c. Bt pro. 
aitius Johannes venit, &c. & non dedicit conventionem 
predictam, Et quia videtur curie qued tale placitum nin 
Jacet inter clriſltaros, ideo partes pr edifti adjournantur 
uſque im infernum, ad audiendum judicium ſuum, & utra- 


que pars in miſericordia, &c, Per Willielmum de Scargell 
Seneſchallum. 


Convention, Is properly where a parliament is afſem- 
'bled, but no a& is paſſed, or bill hgned, 
Son, 2 a as -_ lieth for any covenant in 
-writing not performed. eg. Orig. fol. 185, Old Net. 
Brev. fol 101. Fitzherbert ns writ of covenant, 
Nat. Brev. fe. 145. where he divideth covenants into per- 
{onal and real, making a large diſcourſe of them both; 
as allo how this writ heth for both. 
| Convention poritament. On the abGication of King 
James It. an. 1689. the afſembly of the ſtates of the 
kingdom to take care of their rights and liberties, and 
| who ſettled King William and Queen Mary on the throne, 
was called the convention : and the lords and commons 
thus convened were declared the two houſes of parliament, 
\notwithſtanding 'the want of any writ of ſummons, &s. 
'Stat. 1 H/7ll, & 11. | 
I Conventuais, Are religious perſons united together 
.in a convent, or houſe of religion. See Fryer Qbſer- 
- vant, 
' Conbentual church. See Pariſh. | 
| Converſos, 'The Fews here in England were for- 
merly called converſ95, viz. becauſe they were converted 
to the Chriſtian religion, Henry III. built a houſe for 
them in London, and allowed them a competent provi- 
Gon or ſubliltence for their lives; and this houſe was 
called domus converſorum, It is mentioned by our biltc- 
rians Matt. Parif. and Matt. It. anno 1244. * But 
by reaſon of the vaſt expences of the wars, and the - 
creaſe of theſe converts, they became a burthen to the 
crown ; and therefore they were placed in abbies and 
| monaſteries for their ſupport and maintenance. But the 
Fews being afterwards baniſhed, Edward 11. in the 
nfty-firſt year of his reign, gave this houſe for the keep- 
.ing of the rolls; and it 1s the ſame which is at this time 
| poſſeſſed by the Maſter of the Rolls. Cowell, edit. 1727+ 
Conveyance, Is a deed which paſſes land from one t9 
another. Conveyance by feoffment-and livery, was the ge- 
Fneral conveyance at Common Law and if there was 2 
tenant in poſſeſſon, ſo that livery could not be made, 
then was the reverſion granted, and the tenant always 2t- 
'torned : alſo upon the ſame reaſon, a leaſe and releaſe 
was held to be a good conveyance, to paſs an eſtate 3 but 
the lefſee was to be in aQtual poſſeſſion, before the releaſe: 
' And by the Commen Law, when an eſtate did not paſs 
by feottment, the vender made a leaſe for years, and the 
lefſee aCtually entered ; and the leſſor granted the rever- 


diſabled. Stat, 10 Ann, cap. 2 See Yereſp. 


/ 


[ens to another, and the leſſee attorned: afterward» | 


when 


by 


C. O N 


.'*nheritance was. to. be : granted; then likewiſe 
m_ : leaſe for years uſually WS Ped the lefſee emered 
In before) and then the leſſor releaſed to him : but after 
S flatute of uſes, it became an opinion, that if a /eofe 
; 7 1cars was made upon. a valuable confideration, a - re» 
ft might operate. upon it without an aCtual-entry of 
the lefſee, becauſe the ſtatute did execute the leaſe, and 
| raiſed an uſe preſently to the leſſee, And Serjeant Moor 
was the firſt who practiſed this way. 2 Med. 251, 252. 
The moſt common conveyances now 1n uſe are deeds of gift, 
bargain and ſale, leaſe and releaſe, fines and recrvertes, 
tlements to uſes, &c, A ſon did give and grant lands 
to his mother, and her heirs ; though this was a defec- 
tive conveyance at Common Law, yet it was adjudged 
ood by way of uſe to ſupport the intention of the do- 
on and therefore by theſe words an uſe did arife to the 
mother by way of covenant-to ſtand ſciſed. 2 Lev. 225. 
A fcoffment without /ivery and ſeifin, will not inure-as a 
grant ; but where made in conlideration of a marriage, &c. 
it has been adjudged, that it did inure as a covenant to ſtand 
ſeiſed to uſes. 2 Lev. 213. Tenant in fee, in conſidera- 
tion of marriage, covenanted, granted and agreed all that 
meſſuage to the uſe of himſelf for lite, then to his wife for 
life, for her jointure, then to their firſt ſon in tail-male, 
&c, Now by theſe words it appeared, that the. huſband in- 
tended ſome benefit for his wife, wheretorce the court fup- 
lied other words to make the conveyance ſenſible. 1 Eutw. 
82. The words give and grant, &c. are proper for a con- 
vejance at Common Law ; but it has been held, that though 
ſome books. warrant that conveyances ſhall operate accord- 
ing to the words, yet of late the Judges have a greater 
conſideration of the paſſing the ettate than the manner 
by whicl-it is paſſed. 2 Luwt, 1209. A conveyance can- 
not be ſraudulent in part, and good as to the reſt: for 
if it be fraudulent and void in part, it is void in all, and 
it cannot be divided. 1 Lill. Abr. ZIl. Fraudulent: con- 
vejances to deceive creditors, defraud purchaſers, &c. are 
void, by flat. 50 Ed. 3. cap. 6. 13. Eliz. c. 5. 27 Eliz. | 
cad. 4. See Deeds, and Hood's Convey. vol.-1. 
Convict, Convitus, Is he that is found: guilty of an 
offence by verdiCt of the jury. Stauntf. Pl. Gor. fol. 186., 
dee Attaint. PILEY 
Conbiction, Is either when a man is outlawed, or ap- 
peareth and confefſeth, or elſe is found guilty by the in- 
queſt, Cromp. Tuft. 9. ; : | 
The law implies a conviction, before puniſhment, 
though not mentioned in a ſtatute : and where any ſta- 
tute makes a ſecond offence felony, or ſubject to'a heavier 
puniſhment than the firſt, it is always. imphed that ſuch 
ſecond offence ought to be committed after a convit1ion for 
the firſt. x Hawk. P. C. 13, 107. Judgment amounts 
to a convidzion ; though it doth not follow that every one 
who is convict, is adjudged, 1 Hawk. P.C: 14. See 


Acquittal. 4 | 
peace. When an aCt of 


Convittton, before Juſtices of 
parliament orders the conviction of offenders before Juſ- 
tices of peace, &c. it muſt be intended after ſummons to 
bring them in, that they may have an opportunity of 
making their defence z and if it be otherwiſe the convic- 
= ſhall be quaſhed. AZed. Ca. 41. Mich, 2 Ann, 

-R, | 

All afts, which ſubje& men to new and other trials, 
than thoſe by which they ought to be tried by the Com- 
mon law, being contrary to the rights and liberties of 
Engliſhmen, as they were ſettled by Magna Charta, 
ought to be taken ſtriftly, and the court of King's Bench 
vill require, that it doth appear upon the face of ſuch 

proceedings, that the fat was an offence within the aCt, 
' and that the Juſtices have proceeded accordingly. AM. 
t An. K. and Chand/er. 1 Salk. 378. L. Raym. 581. 

Therefore the particular manner of the offence ought 
to be ſet forth. Thus in the caſe of ſwearing, before 
the legiſlature by the aCt of the 19th Geo. 2. had direQed a 
lummary form of words for the conviction, it was re- 
quired not only to ſet forth that the perſon had curſed or 
Iworn in general, but the particular oaths and curſes were 
to be ſet forth, that the court might judge thereupon, 
whether they were indeed oaths and curſes or not. #. 


$ Geo. K, and Sparling. Sir. 497+ 
Vo. I. N* 47. 
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| ; And. in the caſe of K. and Roberts, M. _ Geo. which 


was a-conviction for ſwearing one hundred and fifty oaths 
in theſe words by God, and curſing one hundred and fifty 
curſes in theſe words God damn you, this matter was car- 
ried ſo far,, that it was inſiſted this was not ſufficient, but 
that the oaths and curſes ought to have been ſet forth one 
hundred and fifty times each. But the oaths and curſes 
being; all only in the ſame words over again, the coutt 
held the conviftion good. Str. 608;' L. Raym. 1376. 

And it ſeemeth, that a conviftion on a penal ttatute 
ought expreſ-ly. to thew that the defendant is not within 
any of its proviſces ; for fince no 'plea can be admit- 
ted to ſuch a conviction,” and the defendant can have nv 
remedy againſt it, but from an exception to ſome defeCt 
appearing in the face of it, and all the proceedings are in 
a lummary manner ; it is but reaſonable that ſuch a con- 
viction ſhould have the higheſt certainty, and fatisfy the 
court, that the defendant ad no ſuch matter in his fa- 
vour, as the ſtatute itſelf allows him to plcad. 2 Haw 250. 

But in the caſe,of XK. and Ford. T. © G-e. there was a 
conviction on the 3 C. cap. 3. for keeping an alchouſe 
without licence; .aud it was objeQed, that in the a& 
there 1s a proviſo to exempt perſons who have been pu- 
niſhed by the tormer law of the 5 & 6 Ed. 6. cap. 25. 
and theretore- it ſhould have been ſaid, he had not been 
proceeded againſt upon that a&: but by the court, that 
coming m by way of proviſo, he ſhould have infiſted on 
it in his defence ; it appears he was aſked what he had to 
lay, and therefore we may reatonably preſume he had no 
ſuch.defEnce to make, and the convition was confirmed. 
Str. 555, 6% 

And-in the caſe of K. and Bryan, A. 12 Ceo. 2. the 
defendant was convicted on the gin at; and an excep= 
tion was taken, that there was no averment, that it was 
not fold to be uſed in medicine : and the cafe: on the 
game aCt were mentioned, where in conviCtions it is ne- 
cetlary. to exclude all the qualifications for killing game, 
On the other hand it was inliſted, that the reaſon of that 
was, becauſe theie were'in the enaCting clauſe, whereas 
this about medicine comes in by way of proviſo, and is by 
way of defence. to be ſhewn on the defendant's part : and 
for that purpoſe was cited, 17. 11 Geo. K. and Theed; 
where in coaviction for obſtructing an exciſe officer on 
the 8 An. cap. 9. it was objected, that it not being aver- 
red to be in the day, it ſhould have been ſhewn that 
there was a conſtable prefent, which is made neceſſary in 
the night; but was held to be well, and its being in the 
night, ſhould have been ſhewn on the defendant's part. 
And by 'the court, this is brought within the general en- 
acting clauſe: and the true diſtintion is, where the ex- 
tenuation comes in by way of proviſo, or exception. 


And the conviction was confirmed. Str. 1101. 


In the caſe of X. and Yenatles, Trin. 11 Geo, tr, The 
court were unanimouſly of opinion, that the party ought 
to be heard, . and for that purpoſe ought to be ſummoned 
in fact; and that if the Juſtices proceeded againſt a per- 
ſon without ſummoning him, it would be a mifdemeanor 
in them, for which an information would lie. £. Ray. 
1406. . | | 

jy in the caſe of K. and Allington, H.12 GC, on af- 
fidavit that no ſummons was had, the court granted an 
information againſt the Juſtice who made the conviction. 
Str. 678. - 

The defendant was conviated for keeping a gun. And + 
exception was taken, that there was. not a, reaſonable 
ſummons ; for it was made to appear the ſame day, 
which might be impoſſible upon account of the diſtance, 
or the ſummons being ſerved late, and his witneſſes 
might not be got together on ſo ſhort a warning : then 
it -was to appear at the pariſh IG whereas. there 
were two pariſhes mentioned before ;z fo the man' might 
have gone to one, whilſt they were conviCting him at 
the ather. It was anſwered, that the defendant appeared 
at the time, and made defence ; fo that cures all defeRs- 
in the ſummons. And by the court, the anſwer is 
right. Sr. 261. Hil. 6 Geo. 1. K. and Fohnſon. 

The defendant was convicted for deer ſtealing ; and 
the conviction ſet forth, that he had been ſummoned to 


| appear before the Juſtices, but it did not appear he ever 
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was 
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was before them. Exception was taken to this, that as | 


no appeal lies in this caſe, the Juſtices ſhould not have 


proceeded in the abſence of the party, eſpecially where it | 


may end in a corporal puniſhment, as it may do here 
for want of a diſtreſs. And at another day,. on conſfi- 


deration, Parker Ch. }. delivered the refolution of the 


court: We areall of opinion, the offender may be con- 
victed without appearing. T he ſtatutes filent as to the 


method of proceeding, and the law of England, it is| 


true, in point of [natural juſtice, always requires the 
party charged with any offence, to be heard before he be 
condemned in judgment ;. but that. rule muſt have this 
exception, unleſs it is through his own default ; were it 
otherwiſe, every criminal might avoid conviction. Ser. 
44: Hill. 3 Gee, 1. K. and Simpſon, 

But generally it is not neceſlary to- ſet forth the fum- 
mons in the conviction ; for althougt+ no ſummons is ſet 
forth, yet the court will intend one : but where a ſum- 
mons 1s ſet forth, and that ſummons appears to be ir- 
_ regular, the court will quaſh the conviCtion, there being 
then no room to intend any other ſummons. 11G. 
K. and Venables, Sf. C. v. 1. 210. L. Ray. 1495, 

In ail convictions, being in the nature of judgments, 
the whole evidence ought to be ſet, forth, or at leaſt fo 
much thereof as is ſufficient to warrant the conviCtion ; 
and the court of King's Bench may judge of the ſufh- 
ciency thereof ; but otherwiſe it is. in orders, which are 
authoritative. And ſo it was laid down in the caſe of 
K. and Flyd, M. 8 G. 2. which was thus ; a motion 
was made to quaſh an order of ſeſſions, made under the 
ſtatute of the 1 /. c. 21. /. 6. whereby the defendant 
was adjudged guilty upon full pragf of the charge againſt 
him, and that he be diſcharged from his office of clerk of 
the peace, upon the objeQion that the evidence is not ſet 


was an order, and therefore the evidence need not be 
ſhewn ; but that it would be otherwiſe if it was on a 
conviction. Anar. 82. Str. 996. 


Convict recuſant, Is one that hath been legally pre- 


ſented, indicted, and convi for refuſing to come to church | 


| 


to hear the common prayer, according to the ſeveral (ta- 
tutes of 1 £/iz, 2. 23 El. 1. and 3 Fac. bk. 

Convivium, Signihes the ſame thing amongft the 
laity, as procuratio doth amongſt the clergy ; 1.4. when 
the tenant, by reaſon of his tenure, is bound to provide 
meat and drink for his lord once or oftner in the year.— 
Potentibus vero non cauſa comvivandi ſed pro monaſlerit uti- 
litate quotities expedierit, obviandi intra infraque mana: 
fterium licentzam habent. Selden in Eadmer. p. 150. 

Convocation, (Corvrxatio,) Is the aſſembly 
clergy to conſult of eccleſiaſtical matters in time of par- 
 liament : and as there are two houſes of parliament, ſo 
are there two houſes of convocation ; the one called zhe 
higher c:nvocation- houſe, where all the archbiſhops and 
biſhops fit ſeverally by themſelves ; the other the lower 
convocation-houſe, where all the reſt of the clergy fit; 
that is, all the deans and archdeacons, one proctor for 
every chapter, and two proCtors for all the clecgy of each 
dioceſe; in all one hundred and ſixty-ſix perſons. Arno 
25 H.8. cap. 19. 

Each convocation-houſe hath a prolocutor, choſen from 
among themſelves, and that of the lower houſe is pre- 
ſented to the biſhops, &c. the archbiſhop of Canterbury is 
the preſident of the convocation, and prorogues and dil- 
ſolves it by mandate from the King. The convocation 
exerciſes juriſdiction in making canons, with the aſlent 
of the King : for by the ſtat. 25 Z. 8. the convocation 
is not only to be aſſembled by the King's writ, but the 
canons are to have the royal afſent. 'They have the 
examining and cenſuring of heretical and ſchiſmatical 
books, and perſons, &c. but appeal lies to the King in 
Chancery, or to his delegates. 4 Inft. 322. 2 Rell. 
Abr. 225. The clergy called to the convocation, and 
their ſervants, &c. have the ſame privileges as members 
of parliament. Stat. 8 FH. 6. cap. 1. 

Conus, Coin. Fos etiam gui conos faciunt in accultis 
& vendunt falſariis pro pecunia. Leg. Ethlredi. cap. 36. 

Conuſance ,of pleas, Is when one living within a juriſ- 
diction, may implead another within it for a cauſe ariſing | 


of all the | 


lt 


þ Oxford (Univerſity's) caſe. 
out : but it was adjudged after conſideration, that this | 


CON 


there z per Holt Ch. F. 12 Med. 643. Hill. 12. , 
the ca of Croſs v. Smith. * 59S in 
Where a franchiſe, either by letters patent or preſcri 
| tion, hath a privilege of holding pleas within their zur 
' diQtion, if the courts at Y/tmin/ler intrench on their 
privileges, they muſt demand conuſance, that is, deſire 
| that the cauſe may be determined before them, Giy 
; H. C. B. QT. WE 54 ; 
There are three ſorts of inferior jurifdiftion, one wheregt 
is tertere placita, and this is the loweſt ſort; for it ;; 
only a concurrent juriſdiftion, and the part may ſue 
there, or m the King's courts, if he will. he ſecond 
is conuſance of pleas, and by this a right is veſted in the 
lord of the franchiſe to hold the plea, and he is the on! 
perſon who can take advantage of it. The third ſort js 
an exempt juriſdifiion, as where the King grants ts z 
great city, that the inhabitants thereof ſhall be ſued within 
their city, and not elſewhere ; this grant may be pleaded 
to the juriſdiftion of this court, if there be a court within 
that city which can hold plea of the cauſe, and no-body 
can take advantage of this privilege but 'a defendant, for ij 
he will bring certzorart, that will remove the cauſe, þu4 
: he may wave it if he will, ſo that the privilege is only for 
his benefit, 3 Salk. 79, 80, pl. 4. Hill, 1 Ann, B, R. 

Graff v. Smith. 

ing Hen. 8, by letters patent of the 14th of his reign, 
and confirmed by parliament, granted to the Univerſity of 
Oxford conuſance of pleas, in which a ſcholar or ſervant if 
a coilege ſhould be party, Ita guod jufticiarii de utroque banuy 
fe non mtromittant. An attorney of C. B. ſued a ſchvlar in 


| C. B for battcry. Per cur', This general grant does not 


Court 


C.B, 


It a ſcholar of Oxford or Cambridge be ſued in Chancery 
for a ſpeaal xa of a contradt to leaſe lands in Mid- 
dleſex, the Univerſity ſhall not have conuſance, becauſe 
they cannot ſequeſter the Jands. Gilb, Hi/t. of C. B. 194. 
cites 2 Vent. 363. | 

Conufance muſt be demanded before an imparlance, and 
the ſame term the writ is returnable, after the deſendart 
appears, becauſe till he appears there is no cauſe in court, 
.otheswiſe there would be a delay of juitice ; for if after 
.Impazlance, when the defendant has a day already allowed 
him, he would have two days, ſince when the conuſance 
.ts allowed, the franchiſe prefixes a day to both parties to 
appear before them, and it is the lord's Jatches if he does 
\not come ſoon enough not to delay the parties. 1b. 
 Hift. of C. B. 196. 

In ndeb. off. the bail was put in in Eafter term. Tie 
5th day in Trinity term the Univerſity of Cambridge came 
and demanded conuſance, (in a proper manner). The entry 
is of the laſt term. It being objeQed, that this was 1r- 
regular, becauſe the defendant not pleading within four 
, days of Trn, term, he ought to have an imparlance ; to 
. which it was anſwered, that the demand of conuſance 
was ſo late becauſe of an agreement betwcen the plaintiff 
and defendant's attorney : but it was ſaid per cur's That 
. the demanding of conuſance is a tranſaftion between the tus 
| courts, and it muſt be done in ccurt, and not between the 
attornies. It muſt be demanded either by the party that 
daims it, or by his bailiff or attorney, and not by the defer- 
dant. (N. B, The record here was entered up without 
an imparlance, but it was now prayed to be done.) 
'This cannot be a plea of Eaſter term, becauſe it came 


extend to take away the fpecial privilege of an 
without ſpecial words. Lit. Rep. 304. Mich. ;C. 


=... 


.not within four days. The ancient practice was, to make 


all p'eadings at the bar, but now the giving the pleadings: 
to tle plaintiff*s attorney in writing is inſtead thereof. 
In this matter the former method is to be purſued, be-_ 
cauſe the court may ſee that there is juſt ground of co- 

nuſance. The party may reply, that the cauſe does not 
come within the conuſance demanded, but {till the court 
is concerned ; for a day muſt be given over; the defen- 
dant's attorney cannot confeſs this, but the party, who 


claims it, muſt come into court, and produce bis letters 
; 


patents z. here the plaintiff might reje& the imparlance, 
and yet, upon praying that imparlance,. an allowance of 
conuſance is demanded. This demand by the attorney 5 


nothing ; it is a queſtion of juriſdiction. between ao _ 
j COUPlt> 
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courts. If the court here ſees that there is ſuch a juriſ 
JiQion, they are to ſend a tranſcript of the record to 
the court below, and to give the parties a day. If the 
lord will not proceed at the day given, the court here 
may ſummon the party, &c. Hereupon a rule was made, 
that the record ſhould be ſet right, and ah imparlance-en- 
tered, and then it will be the fame thirig as if the lord had 
come into court the 5th day. Afich. 11 Ann. B. R. 
Pern v. Manners. | ; 
And in Hill. term the charters were produced; and an 
exemplification of an a& of parliament which confirme« 
them. It appeared, that this was an excluſive juriſdittion 
granted, &c. viz. that no Fuſlices or Fudges ſhall inter- 
medale, &c. and that the party ſhould be ſued befere the 
Chancellor, &c. ſolummodo & non alibi. "There is a dif- 
ference between a conuſance generally, and an excluſtve 
emuſance 3 for the latter may be either demanded by the 
jord, or pleaded by the party ; the lord ought to come the 
day he knows that his franchiſe is invaded. The jurifdiQtion 
here granted by the charter being ſuch as was inconliſtent 
with the Common Law, there wanted an act of parlia- 
ment, or elſe the charter could not ſubſiſt. There is no 
bardſhip in coming in the firſt day, viz. the day the de- 
claration is delivered, which day 1s enlarged,*and if the 
party comes in within four days of the ſubſequent term, 
it is as if he came in of the former term. If the party 
lives within the juriſdiction, it muſt be known when he 
was arreſted ; if he did not Jive there, no juſtice can be 
done by them. The caſe of an effoin is the ſame with the 
caſe here; for that is an excuſe to the court, to let them 
know he cannot come, and therefore it would be od 
that he ſhould be excluded :rom pleading any plea that hc 
hwfully might; but though this is the firſt day to the 
party, it is the ſecond day to the lord ; fo it is in caſe of 
imparlance, for that is the ſecond day to the lord. Ms 
to the manner and time of demanding it, the charters and 
aR are files t ; but every thing ought to be laid before the 
court, together with the condition and circumſtances of 
the party, whether he be a member or ſervant of the Uni- 
verſity; this is a fact triable by the court here. 'The 
lrd need not come at the return of the writ, for nathing in 
this caſe appears, till the declaration, how the debt did ariſe ; 
but if he might come at any time, the plaintiff would 
be at a great diſadvantage he authority of Hard. 505, 
506, as to what Ld. Ch. B. Hale ſays, is of little weight, 
neither is there any thing in that caſe to the purpoſe here; 
what Hale ſays, that any one way demand conufance, 
cannot be maintained ; it is not only the right of the Uni- 
verſity, but it is alfo of the party, if he will plead it; 
and ſhall a ſtranger come and obtain this? The proceed- 
mrs here, in caſe of an excluſrve juriſdittien, are not merely 
null and void, though the charter ſays, that all writs ſhall 
be null ; it is but a franchiſe, which doth not take away 
the juriſdiftion of Y/e/ftmin/ter Hall, unleſs it be claimed : 
a cmuſance generally muſt be demanded, but an exclujive one 
may be either pleaded by the party, or demanded by the bord. 
If it were a mere nullity, treſpaſs would lie againſt the 
ther: or- officer ; but it is a franchiſe, which muſt be 
claimed, and-if it is fo, it ſhall be allowed ; but it doth 
not take away the juriſdiCtion of the courts here. In 
cale of a bare conuſance, a day is given to the parties 
only, and a tr+nfcript is ſent hence ; avd if upon this there 
5 a failure of -juſtice below, there ſhall be a reſummons, 
but in the other cate there is a ſtop, ſor there is no day 
| Biven, as where the party pleads it: The crown could 


not grant pleas to proceed ſecundum leges & conſuetudines 


of that place, but it could be only to proceed according 
to law, and therefore the act was of uſe to enable them 
to proceed by another method than the law did allow of, 
whereupon coſts were prayed ; ſed non allocatur. Hill. 
11 Ann, B. R. Pern v. Manners, alias Cambridge (Uni- 
verfity's) caſe. 5 Vin. Abr. 588. 


An aCtion of treſpaſs was brought in Tin. term, 12 & | 


13 Geo. 2. for an aſſault and battery, and falſe impriſen- 
ment, by an attorney of this court. 

efendant in the ſame term pleaded a joint plea, v:z. 

W to the wounding, and part of the impriſonment, Not 

+ and as to the reſt, they pleaded ſpecially the privi- 

_ Uges of the Univerſity of Oxford, and ſet torth the charter, 


Rec 
and the aCt' of. patliament of the 13 Eliz. by which the 


chatter is confirmed ; that defendant Trabern is profter 
of the Univerſity, 


and, as ſuch, bas er to appre 
any perſon making diflurbarice within eg Unive TE: ”_ 
finding the plaintiff mdking an roy late «t night, be com- 
manded him to keep the peace, but that i wiead thereof the 
plaintiff beat the defindant; whereupon the d:ifend mt laid his 
bands gently upon him, and committ:d him to gao ; that the 
other defendant, Etty, is a gaoler of the gaoi, and received 
him, being ſo lawfully committed; and traverſe their 
_ guilty of any other treſpaſs. WE . 

Plaintiff impar les till Mich. term, and then replies, and 
admits the privileges of the Univerſity, &c. but denies the 
farts for which they impriſoned him, and ſays, they took 
him of their own wrong without fuch cavſe, and tenders an 
iſſue upon the fad of the diſturbance. Ng 

After this the Univerſity of Oxford (by the Chancellor) 
comes and c.a/ms conuſance, ſetting forth the privileges of 
the Univerſity, and relying principally upon a charter of 


\-he 1ſt of April, 14 H. 8. by which the King grants to 


the Univerſity the conuſance of all cauſes, where either 
plaintiff or defendant is a member thereof, though the 
cauſe of aQtion ariſe in any part of the kingdom, with an 
excluſive clauſe, that no Juſhce (and particularly mentions 
the Judges of this court) ſhall preſume to intermeddle in 
any caſe ariſing within the juriſdition of the Univerſity. 
They then ſet forth the ſtat, of Z/iz. which conficms all 
their privileges, and conſequently this of the excluſive 
Juriſdiftion, and that this conulance was allowed to them 
in Eaſter term, 9 Ann B. R. and thereupon claim co- 
nuſance of the cauſe. J/illes Ch. J. delivered the opi- 
nzon of the court. | | 

Upon this two queſtions ariſe ; 1ſt. Whether the Uni- 
verſity have claimed this conufance in time, or not 
2dly, If they have, whether they are intitled to the co- 
nuſance of this particular cauſe ? | 
- But the firſt only has been ſpoke to, becauſe if we are 
of opinion againſt the Univerſity upon that, it wi!l be un- 
neceſſary to determine the ſecond. 

And upon great conſideration we are of opinion, that 
the Univerſity have not claimed in time, both from the 
reaſon of the thing, and from ſeveral authorities in which 
this had been determined. _ | 

The time- required for the Univerſity to come in is before 
impariance, whereas in this caſe they have not come till 
after plea and replication. a 

And though this is faid to be hard upon the Univerſity, 
becauſe they may not know any cauſe was depending, and _ 
therefore could not come fo early, yet we think it would 
be much harder, on the other fide, if it was otherwiſe ; 
for if not till aſter imparlance, or plea pleaded, when 
are they to come? They may as well come at any time 
before judgment ; and this would create great delay and 
expence, if after matters are brought to a fingle iflue to 
be tried, the Univerſity can come and make all go for 
nothing. ; Þ os 5h 

Beſides, the Univerſity, when they come to judge, muſt 
judge not according to the law of the land, but the Civil 
Law ; and though it muſt be that the party be tried by 
another law than that of the land, when an aCt of parlia- 
ment gives ſuch a juriſdiQtion, and it is not in the power 


of the courts at HWeftminſter to help it, yet we are to 


take care to keep it in due bounds, and that it be claimed 
in proper time. This juriſdiction is ſo contrary to the 
laws of the land, that it could not be granted even by 
the King himſelf, unleſs by a&t of parliament ; for it has 
been determined, that it is not in the power of the crown 
to create a new court of equity, becauſe ſuch a court does 
not proceed according to the rules of law. And the 
ſame reaſon holds as to this court of the Univerſity, which 


determines men's properties without jurics, and by a dif- 


ſerent law ; ſo that without an aCt of parliament no ſuch 
conuſance at all could be allowed -to. the Univerſity ; and 
this was the opinion of the court in the caſe of Bourne 
v. Manners, Hill. 11 Ann. B. R. where the Univerſity 
came five days after imparlance, and the court held it 
was too late ; that they ought to come the firſt day, to 
prevent a delay of juſtice, and becauſe it took away the 


law of the land; and accordingly the claim was dilaiow- 


ed, 


U UN. 


ed. Indeed, it was not the caſe of this Univerſity, but | 


of Cambridge ; but upon comparing the two charters, that ] 


of Cambridge bas rather, if poſſible, a larger excluſive ju- 
tiſdiction, ſo that it is a caſe in point. | 

In that cafe were cited two caſes in the year-books, 
bne in 6 H. 7. 9. 6b. the other in 16 H. 7. 16. a. where 


it was expreſsly adjudged, that to claim conuſance the | 


party muſt come before imparlance. 
This caſe was cited and allowed, and the court were 


of the ſame opinion in the caſe of v. Warren, 
12 Geo, 1. B. R. 

The ſame point was determined in the caſe of this 
Univerſity, 1 Trin. 1 Geo. 2. W671 v. Graham, according 
to a note I have had of it from a gentleman at the bar. 

As to the caſes cited, that in Latch $83, 84. where it 1s 
ſaid, that an ancient demeſne may be pleaded after impar- 
lance, was cited as a parallel caſe. But it is remarkable, 
that the court, in allowing it, admitted it to be a fingle 
caſe, and ſaid it was otherwiſe in all other cafes except 
that ; and when one conſiders the particular caſe of ancient 
demeſne, it Nlands upon a quite different reaſon, infomuch 


that a man may come after judgment ; for though a fine | 


be perfected, or a judgment in a real action given, yet 
the tenant may come and reverſe tife fme or judgment by 
writ of deceit; and the reaſon is, becauſe if he was not 
allowed to do it, he would loſe the privilege of ancient 
demeſne for ever; for ſo long as ſuch fine or judgment 
ſtands in force, it appears to be land pleadable at Common 
Law. But the preſent caſe is very different, for though 
we ſhould difallow this claim of conuſance, the Univerſity 
will only loſe it as to this particular caſe ; but their juriſ- 
dition remains the ſame in any other cauſe, provided 
they come in time, 

Another caſe was laid before me, determined fo long 

ago as Hill, 12 Ed. 3. in the court of Exchequer, where 
in an aCtion of treſpaſs the court granted a writ, di- 
rected to the Univerſity of Oxford, to have the conuſance | 
of the cauſe, non ch/tante that they did not claim it at the 
return of the writ, but ſtayed till the parties had pleaded ; 
but this determination is expreſsly contrary to the opinion 
we are of, and eſpecially as it is not only before the ſtat. 
of Queen E#z. but even before the charter of H. 8. 
upon which the Univerſity put their caſe, ſo that I can 
pay no regard to the authority of it, but muſt conſider it 
as the effect of power, and not of judgment. 
- One more was mentioned, and that was the caſe of 
Aldridge v. Dr. Stratferd, in Canc. Trin. x2 Ann, where 
Lord Harcourt determined contrary to our opinion 3 but 
as it was a judgment given without one fingle reaſon, 
and contrary to ſtrong and unanfwerable reaſons given by 
himſelf a little before in the ſame cauſe, I have no regard 
to it. I ſhall never pay any regart to a judgment founded 
either on fear or favour, 

As to the ſecond queſtion, whether the Univerſity's pri- 
vilege will hold in the caſe of an attorney, as we have 


rejected the claim of conuſance being made too Jate, it 15 | 


nct neceflary to ſay any thing upon it; but as it may here- 
' after come into queſtion, I would mention ſome caſes 
which may be proper to be conſidered, viz. in Litt. R. 
304. 1 Roll. 489. 3 Leon. 149. the privilege of an attor-: 
ney's ſuing in his proper court will be preferred ;. for it 
is a privilege time out of mind, and 1s for the fake of 
juſtice, and all the people of England, and that therefore 
a King's charter will not deprive him of it, nor even an 
aCt of parliament, without expreſs words, 

I ſhall be as tender of the privileges of the Univerſity 
as any man living, and have a great veneration for that 
body, yet I ſhall always endeavour to ſupport trials by 
juries, upon which all that we have, our liberties and pro- 
perties, and live: depend, and prevent the incroachment 
of any juriſdition whatever, The conuſance was dif- 
allowed ; per Willes Ch. J. ich. 14 Geo, 2. C. B. Hell, 
v. Trabern and Etty. 5 Vin. Abr. 590. 

By ſtat. 9 Hen. 4. cap. 5. In aſhzes and writs before 
Tuſtices at the Common Law, in which mayors, bailiffs, 
and commonalties, or lords or bailiffs of ancient demeſne 
be named, to exclude them of their conuſance, ſuch 
Juſtices ſhall firſt enquire, by the aſfſize in the country, 
whether the ſaid mayors, bailiffs, and commonalty, or 


| 


} be not difleiſſors nor tenants, but be named 


{King's Juſtices, of lands, or of an 


Jand in actions perſonal, by inqueſt to be ta 


\ 


"© SW 
lords or bailiffs of ancient demeſne (if 1] "HAN 
before ſuch Juftices) be diſſeiſors or Meds, P 3g 
And if it be found that + « 


by colluſion, 
Other Writs, to 


or be named by colluſion. 


= horn ng bowie the ſaid aſlizes, or 
be abated, and the plaintiffs ſhall be grievou 
By int. 8 Hee. 6. cap. 26. In allows nod Lone 
(onal, ſued before the King in his Bench, or nr 
thing ri ith; 
any franchifes or ancient demeſne, Foes. "8 hs = 
ought to pertain to any lords, mayors, bailiffs ery 
zens, or burgefles, or commonalty ; if any defendant i, 
ſuch afſize, or other aCtions, make default, to exclud * 
aforeſaid lords, &'c. of their conuſance, the Juſtices w- 
the requeſt of the ſaid lords, &c. ſhall make en thy by 
the aſſize, where ſuch exceptions are alledged in alles! 
. ke ; 
Juſtices, whether ſuch defaults be made as ——_ y- 
not; in which afſize and inqueſt, as well the plaintiffs a 
[the lords, Oc. may have their challenges. And if i he 
found by ſuch affizes or inqueſts, that ſuch defaults be 
made by colluſion, to exclude lords, &:. of their cony. 


| 


[ance or juriſdiction, the faid writs ſhall 
the plaintiffs fhall be in the King's _— Ee: 

Conufant, Knowing or underſtanding ;. as 
be conuſant, and agree to the feeffment, &c, 
fo. 139. b. 

> 9mm _ Cognizoz, 

"oopers, Stat. 23 Fen. 8. cap, 4. {6f, y 
brewer, that ſhall brew for ſale bo on, £y yn 
the my ſtery of coopers, nor make any barrels or ok 
veſſels whereby they ſhall put their beer or ale to ſale: 
but all ſuch barrels, and other veſſels of wood, ſhall be 
made and marked by the coopers, upon pain to ſorleit for 
every ſuch barrel, or other veſſel, 35. 4d, 

See?. 2, Every cooper, that will make any of the 
ſaid veſſels for beer or ale to be put to ſale, ſhall make 
the ſame of good and ſeaſonable wood, and put his 
mark upon them-: and every barrel for beer ſhall con- 
tain thirty-fix gallons, every kilderkin for beer eighteen 
| gallons, and every firkin for beer. nine gallons, of the 
King's ſtandard. And every barrel of ale ſhall contain 
thirty-two gallons, every kilderkin for ale ſixteen gallons, 


5 if the fon 
Co. on Litt, 


- 


jand every farkin for ale eight gallons. And no coeper 


ſhall make any other veflel for beer or ale to be fold of 
grever or lefſer _— of gallons, unleſs he cauſe to be 
marked upon every ſuch veflel the true , 
lons ſuch veſlel ſhall contain, TR 
Sect. 3- No cooper ſhall inhance the prices of ſuch bar- 
rels or veſſels, but keep the prices as hereafter enſueth, 
upon pain to forfeit for every barrel, kilderkin, and fir- 
kin, defeQtive or inhanced in price, 3s. 44. viz. for 
every beer-barrel 94. for every beer-kilderkin 5d. and 
for every beer-firkin 3d. and the ale-barrel 164. and 
the ale-kilderkin 94. and the ale firkin 5 4. 
SezF. 4. No beer-brewer, nor ale-brewer, ſhall put 
their beer or ale to be ſpent within this realm in barrels, 
or vellels of wood, other than ſhall be made and marked 
by a cooper. 
| Sef. 5. Every beer-brewer and ale-brewer ſhall not 
take for ſuch barrel, kilderkin, or firkin of ale and beers 
but after ſuch prices as ſhall be thought convenient by 
the Juſtices of peace ; and in every city and town where 
there be mayors, ſheriffs, or other head officers, the lame 
prices to be ſefſed by them, and the ſaid ale- brewers 0r 
beer-brewers ſhall not ſell their beer nor ale at any higher 
prices, upon pain to forfeit for every barrel 6s. for 
every half-barrel or kilderkin 3s. 48. and for every firkin 
25. and for every veflel containing greater number 
gallons 105. and for every veſſel containing leſſer num- 
ber of gallons 124. the one half to the King, and the 
other half to him that will ſue for the ſame. 
S282. 6. Soap-makers which: ſhall put to ſale any forp 
by barrel, half-barrel, firkin, or other vefiel, ſhall make 
their barrels and other veflels according to the contents 
accuſtomed, viz. every empty barrel to hold thirty-tw? 
gallons or above, and to be in weight twenty-ſix pounds 


2nd every half-barrel empty to be in weight thirteen 
pounds, and to R__ ſixteen gallons z and every fir5in 


emp'f 


& 0.0 


iy tb weigh fix pounds and a-balf, 
taply BOY pho of forfeiture for - every 
veſſel 3 5: bf S999 68 999? Y5 
_ 7 The kw of the myſtery -vf coopers- in 
Landon, taking with themarv officer of the mayor's, ſhall 
have power tO ſearch and' gauge all ſuch barrels and other 
veſſels to be made for ale, beer, and ſoap; to be put to 
(ale in London, and within two miles without . the ſub- 
urbs ; and to mark every ſuch barrel and other veſſel 
with St. Anthony's croſs. T he ſame wardens to have, for 
the ſearch and gauging of every ſuch barrel and other veſ= 
ſel, one farthing of the owners or makers ; and ſhall have 
authority to retain-every ſuch veſſel as they ſhall ſo gauge 
and mark; until "they be ſatisfied” thereof. | And in caſe 
they ſhall find any of the ſaid veſſels defeCtive, they may 
(:ize and retain every ſuch veflel, and cauſe the ſame to 
he marked or amended, or elſe to be burned. | 
$:4. 8. The owner of ſuch vellel ſhall forfeit for every 
ſuch veſſel; not being of the full-contents, 124. 'to be 
recovered and employed as aboveſaid, _ _ 

$24. 9. In all other cities and towns, wherein no war- 
dens of coopers bez the mayors, - ſheriffs, bailiffs, con- 
ables, or other head: officers, ſha}! have. power to ſearch 
and gauge all ſuch barrels and other veſſels, and to have 
all ſuch advantage thereby as 
London may have. © | TIE 

$:4. 10. Every. beer-brewer may keep in his houſe 
one or two ſervants of the myſtery of covpers, to hoop 
and mend his veſſels. * —© Hr W 
+ $44. 11, If any perſon do diminiſh any barrel, kil- 
derkin, or firkin, to the deceit of any, by taking out 
| the head of- ſuch veſſel, or taking out of any ſtaff, every 
ſuch veſſel fliall be burnt, and the offender forfeit 2 5. 
49. one moiety to the King, and the other to him that 
will ſue for the ſame, &c:') And the party offending ſhall 
be farther puniſhed by the diſcretion of the head officers 
before whom ſuch default ſhall be preſented. 

$28, 12. It ſhall be lawful to every ale-brewer to 
have in his ſervice one perſon of the myſtery of coopers, | 
to exerciſe the craft, in binding; hooping, and pinning 
bis maſter's ale-veſlels. | 5 46-4 

Se. 13. Every cooper, which ſhall make 
reſſel, ſhall make ſuch veſſel according to the aſſhize ſpeei- 
hed in the treatiſe called Compo/itio Menſurarum, viz. every 
barrel for ale to contain thirty-two gallons, of which 
eight gallons make the buſhel; every kilderkin for ale 
lixteen gallons ; and every firkin eight gallons, or above 
upon pain of forfeiture of 3s. 4d. for every veſſ:} un- 
truly made 3 the one half to the King, and the other to 
him that will ſue for the ſame. - | 

6. 14. Every cooper ſhall mark his vefſel with his 
own mark, on pain of 3s. 4d.-to be levied as above- 
ſaid ; and no perſon for gauging any veſfel ſhall put out 
the ale, whereby the ſame ſhall be worſe. And it ſhatl 
be lawſul to every ale-brewer to bring their ale to ho- 
nourable men's houſes'in tuns, hogſheads, or other veſ- 
ſels of larger quantity ;- and to+ bring their ale to every 
man's houſe in barrels, kilderkins, and firkins, bolding 
their true contents. Sf 

Stat. $8 Fiz. cap. 9. ſeft. 3. As much of the ſtatute 
23 Hen. 8. cap. 4. as doth concern the prices of barrels 
and other veſſels, for ſuch places as new prices ſhall be 
let, ſhall be repealed. b 

Set. 4. The prices of barrels and o:her veſſels for 
ale, beer, or ſoapy to be uttered-therein, ſhall be rated by 
mayors, bailiffs, and other head officers of every city. and 
town corporate, where ſuch.veſſcls ſhall be made, or of- 
-ered to be ſold. | ; 

Sef. 5. Where ſuch veſſels ſhall be made or ſold out 
of any city or town- corporate, the prices ſhall be rated 
by > Juſtices of peace in quarter ſeſſions yearly aſter 

alter. 

S222. 6. If the coopers ſhall not make fale, according 
to ſuch prices as ſhall. be rated after proclamation thereof 
made, every perfon offending ſhall incur the forfeitures 
mentioned in the ſaid ſtatute 23 H. 8. cape.,4- 

Coopertio arbozum, The bark of trees. —— Debent 
ab.re retro panagium a feſlo Sanfii Manini, u/que ad 
z Mariz, & omnes coopertiones 


ahd/ to hold eight 
ſuch barrel or 


» 


fe/lum Purifi, ations Beate 
Vort, 1, NY 48. 


the wardens of coopers in | 


any ale- | 


de macremio proſirats- (i. +. all bark of timbet-trees felled), 
ad opus domini Regis. Blount of 'Tehures, pa. 189. who" 
by miſtake renders cooper tiones coverings, or crops of- tim<. 
ber. The fame word otcurs in the Additaments to Matthew © 
Paris. ——Inguiratur qui cejerint coopertiones, reppagia & 
eſcaetas quereuum alarum arbirum (i. e: the barks; © 
the chumps, and the broken wood ); though Dr. Wars, in 
his Gioffary, interprets coopertionts to be the heads and - 
boughs of trees : and the elaborate Du Freſne is as much 

in the dark for the ſenſe of this word." Duercus tiſcooperta, 

is an oak debarked, Courgll, edit. 1727. 

 Coopertoaum;' z.. e7- Culnen. Cenceſſi riſdem fragium, 

fetalia, & coopertia ſufficientia in omnibus mariſcis & cms 

munibus ville. Monaſt. 2 tom. pag. $13. 

Coopertozium pellium. In pelitar ia ſunt pelles & 
coopertorium, una pellis ovina ſiqua datur conreata wa'et i. 
den. 0b. num Coopertdrium pellium ovizm- gud 
grangiis liberatur valet xii. den, Regulz Compoti Domus 
de Farendon. MS. | | 

Coopertozum ad lectum, A blanket, a coverlet. — 


| Inter —_— abbatie Glaſtonienſis,——habere debet - 


in cana Domini unuſquiſque diurnales ſotulares, & in hitme 
nournales, & duo coopertoria ad leffium. Cartular. Abbart. 
Glaſton. MS. fol. 10. A. 

Cooperiute, A. thicket or covert of wood. Charta 

de Foreſla, cap. 12. Equus coofertus, a hoſe covered of 

harneſſed, _. | 

Coparceners, . Participes, Are otherwiſ: called par- 

ceners, and in Common Law are fuch as have equal por- 
tions in the inheritance of their anceſtor ; and as Littleton, 
in the beginning of his third book, faith, parceners be ei- 
ther by /aw, or by, cu/tem : parceners by law are the iſſue” 
female, which (there being no heir male) come in equally 
to the lands of their. anceſtors. Brac. lib. 2: cap. 30: 
Parceners 'by cuflem are thoſe that by cuſtom of the 
country challenge equal 'part in ſuch lands; as in Kent, 
by the cuſtom called gavel-kind. .'T his among the, Feudi/ts. 
is called adequatio. Hot. in verbis Feud. verb. Adzquatio; 
See Lit. lib; 3. cap. 2, 3. and Britten, cap. 24. intitledy 
De Heritage Diviſable. The crown of Eng/and is not ſub- 
ject to ceparcenary, 25 H 8. cap. 22. 
If one ſeiſed of an eſtate of inheritance die, leaving 
only daughters, ffters, aunts, or other females of kin in 
equal. degree, and the eſtate Ceſcends to any of theſe, they 
are ſaid to hold in coparcenary, and to make but one heir 
to their anceſtor. Brad. (ib: 2. c 30. Co. Lit. 241. 

In this inheritance ſometimes the deſcent is in capita; 
as where a man hath ifſue two daughters, and dies, the 
deſcent is in capitaz therefore each fhall inherit alike. 
And ſometimes the deſcent is in./{irpes ; as if a man hath 
iſſue two dattghters, and dies, and the eldeſt daughter 
hath iſue three daughters, and the youngeſt one daugh- 
ter ; all theſe four ſhall inherit, but the daughter of the 
youngeſt ſhall have as much as the three daughters of the 
eldeft, Co. Lit. 164. 6. | | | 
If a man hath iſſue two daughters, and the eldeſt hath 
ifNNue ſeveral ſons and daughters, and the youngeſt hath 
flue ſeveral daughters, the eldeſt ſon of the eldeſt daugh- 
bars ſhall only inherit his anceſtor, but all the daughters 
of the youngeſt ſhall hold their mother's moiety in copar- 
cenary with him, Co. Lit. 164. 6. #2 a 

If a man ſeiſed of lands in fee bath ifſue two daugh- 
ters, and one of them is attainted of felony, and the fa- 
ther dies; both daughters being alive, one moiety ſhall 
deſcend to the innocent daughter, and the other moiety 
ſhall eſcheat; but if a mar make a leaſe for life, re- 
maitder to- the right heirs of 4. being dead, who hath 
Hue two daughters, whereof one 15 attainted of felony 
it ſeems the remainder is not good for a moicty, but void 
for the whole. Co. Lit. 163. 5h "ok 

Parceners, in reſpeC of their anceſior, make. but one 
heir ; and therefore to recover the poſſeflion- of- their 
common anceſtor, they muſt join in. the. precipe; fo 
when they come into poſſeſſion before partition, they are 
ſciſed of an undivided poſſethon; though baving a right to 
a writ de partitione facenda, they have a right to ſever 
and divide the poffethon that before was joint in them. 
CG. Lit, 104, V : « ; 


a | 8 'In 
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In replevin, the plaintiff declared for taking of bricks, 
&c. and the defendant made conuſance as bailiff to one 
John Bennet and Grace his wife, ſetting forth, that one 
Simon Bennet was ſeiſed' in fee of the lands, &c. and 
made a leaſe thereof for forty years, rendering rent,. and 
died; the lands deſcended to his daughters and. co- 
keireflſes, one. whereof married the ſaid Fohn Bennet, and 
the other was Counteſs of Saliſbury, and ſo made conu- 
ſance for a moiety of the rent; and. vpon demurrer, 
judgment was given for the plaintiff, becauſe one copar- 
cener cannot make avowry for a moiety of the rent be- 
fore partition, though they have ſeveral inheritances. 5 
Med. 141. For more matter concerning Coparceners, ſee 1 
Bac, Abr. 444, &c. - 

Copactnerthip, Is a deed of covenants between mer- 
chants, or others, for carrying on a joint trade, &c, See 
Partner. | 

Cope, By Domeſday Book, as Mr. Agar hath inter- 

eted it, ſignifies a hill. It denotes alſo, according to 


r. Manlove, in his Treatiſe of the Liberty and Cuſtoms of 


the Mint, &c. printed 1653, a cuſtom or tribute due to 
the lord of the ſoil, or elſe to the King, out of the lead- 
mines in ſome part of Devonſhire, His words are theſe : 


Egreſs and regreſs to the King's highway, 
The miners have; and lot-and cope they pay. 
The thirteenth diſh of oar within their mine, 

To the lord for lote, they pay at meaſuring time. 
Six pence a load for cope the lord demands, © 
And that is paid to th berghmaſter's hands, &c. 


See alſo Sir Fohn Pettus's Fodine Regales, on this ſub- 
jet. And cope is taken for the ſupreme cover, as the 
cope of heaven. It is alſo uſed for the roof and covering of 
a houſe, the upper garment of a prieſt, &c. | 

Copia libelli deliveranda, Is a writ that lieth, in caſe 
when a man cannot get the copy of, a libel at the hands 
of the Judge eccleſiaſtical. Reg. Orig. fol. 51. 

Coppa, A cock of graſs, hay, or corn, ſo divided into 
tithable portions. This is the true ſenſe of the word in 
that paſſage of /Yill. Thorn, inter X. Script. col. 1820. an, 
1177. Pati ſunt homines de Halmoto de Menſtre in 
Thaneto——fruges omnes ſuas coppare extune & deinceps, 
{t. e. to ſet out their hay and corn into copps or cocks) 
& /ic per coppas omnes decimas ſuas ipfi & haredes ſui a modo, 
& in eternum legitime dare, 1. e. by a juſt and equal pro- 
portion of tithing to pay the tenth cock. This authority 
the learned Du Freſne cites in voce coppa, but ſeems to 
underſtand it only of cutting down their corn ; whereas 
it ſtrily denotes the gathering or laying up the corn in 
copes or heaps (as they do batley, oats, &:c. not bound 
up), that it might be the more fairly and juſtly tithed. In 


Kent they ſtill retain the word, @ cap of hay, a cap of 


peaſe, a cap of flraw. 

Copper and copper 02e. Stat. © & 10 Hl. 3. cp. 
26. ſeft. 19, It ſhall be lawful for his Majeſty's ſubjeQs 
to export all ſuch copper bars as ſhall be imported from 
foreign parts [as well as copper made of Engliſh ore] and 
upon exportation ſhall draw back all duties, faving half 
the old ſubſidy. 

To continue thirteen years from June 24, 1698, and to 
the end of the next ſeſſion of pariiament. 

Continued by 12 Ann. ſtat. 1. cap. 18. for fourteen 
years, and to the end of the next ſeſſion. And farther con- 
rinued by 13 Geo. I. cap. 27. for fourteen years, and to 
the end of the next ſeſſwon. And farther continued by 32 
Geo. 2. Cc. 23. ſfeCt. 1. to June 24, 1766, &c. 

Stat. 12 Ann. flat. 1. cap. 18. ſet, 5, No drawback 
ſhall be allowed on the exportation of any copper, but 
fuch as ſhall be imported from the £a/i /ndies and the 
coaſt of Barbary only. .*: NR 

Continued as abzve. | 

Stat, $ Geo. 1. cap. 18. ſet?. 22. Copper ore of the 
hymns of the Br:t/fh plantations ſhall be reſtrained to 

e imported into this kingdom, as by 12 Car, 2. cap. 18. 
A. 28. 25 Car. 2. cp. 7. & 3& 4 Ann. cap. 5. ſett. 12. 

Continued by 8 Geo. 2. cap. 21. to Sept. 29, 1742, 
and to the end of the next ſeſſun. Continued by 33 Geo. 2. 
Cap. 16. to Sept. 29, 177, and to the end of the next ſeſſion. 
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Coppee:fhugh, and copper fully wrought, to whe 3.1 
ties \ rad 5s W. Ky 6 *= ” 4 Fi po 
may be exported, paying the lawful duties.and cuſtoms. ; 
Kula. ; "WO 
| Coppire domum, To cope a. houſe, or to lay on th 
roof agd covering on the top of it.=—— Johanpi Bunbury 
tegulatori, capienti in roo ad coppiendam prediftam 4. 
mum, iv. lib. i. den. Paroch. Antiq. pag, $7$- From 
the Saxon coppe, the height or top of a thing ; «op, the 
head or crown, &c. all from the Brit. koppa, the top ot 
__ part. In Chaucer, cope is uſed for a cloak. Cowell, 
eait. 1727. | 

Copy, /Cepia) Is, in a legal ſenſe, the tranſcript of an 
original writing ; as the copy of a patent, of a tharty 
deed, &c. A clauſe out of a patent, taken from the 
chapel of the Rolls, cannot be given in evidence; but 
you muſt have a true copy of the whole charter examineg- 
it is the ſame of a record. And if upon a trial you will 
give part of an office-copy in evidence to prove a de 
which deed 1s to prove the party's title to the land in 
queſtion, the court will not admit of it ; for the court 
will have a copy of the whole given, or no part of it ſhalt 
be admitted. 1 Lill. Abr. 312, 3i3. Where a deed is 
inrolled, certifying an atteſted copy is proof: of the in. 
rolment, and ſuch copy may be given in evidence, 
Lev. 387. A common deed cannot be proved by z 
| copy or counterpart, where the original may be procured, 
10 Rep. 92. And a copy of a will of lands, or the pro. 
bate, 1s not ſufficient; but the will muſt be ſhewn as 
evidence. 2 Kell. Abr. 74. Copies of court-rolls ad- 
mitted as evidence. See Evidence, 

Copyhold, (Tenvra per copiam rote: arie) Is a te- 
nure for which the tenant hath. nothing to ſhew but the 
copy of the rolls made by the ſteward, as he inrolleth and 
maketh remembrances of all other things done in the 
lord's court; fo he doth alſo of ſuch tenants as are ad- 
mitted in the court, to any parcel of land or tenement 
belonging to the manor ; and the tranſcript of this is 
called the copy of the court-rell, which is all the tenant 
taketh from him, and keeps as his only evidence, Cs. 
lib. 4. f- 25. b. This tenure is called a baſe tenure, be- 
cauſe he holdeth at the will of the lord. Attchin, fol. 80. 
cap. Copybelds. F. N. B. f. 12. where it is faid, that it 
'is wont to be called tenure in villenage, 2nd that of copy- 
hald is but a new name: yet it is not {imply at the will 
of the lofd, but according to the cuſtom of the manor; 
ſo that if a copybolder break not the cuſtom of the manor, 
and thereby forfeit his tenure, he ſeemeth not ſo much to 
| ſtand at the lord's courteſy for his right, that he may be 
Hor arp at his pleaſure, Theſe cuttoms of manors are 
| infinite, varying-in one point or other almoſt in every 
ſeveral manor : firſt, ſome copyhalds are fineable at will, 
' and ſome certain : that which is fineable at will, the lord 
' taketh at his pleaſure z but if it exceed two years reve- 
nue, the Chancery, King's Benck, Common Pleas, or 
Exchequer, may reduce them to reaſon. That which is 
certain, is a kind of inheritance, and called in many 
places cuſtomary, becauſe the tenant dying, and the 
| being void, the next of blood, paying the cu/{omary fine, 
as two ſhillings for an acre, or Lach like, may not be 
denied his admiſhon. Secondly, ſome cepyholders have 
by cuſtom the wood growing upon their own Jand, 
which by law they could not have. Kitchin, ubi ſupra 
Thirdly, ſome copyhelders-axe ſuch as hold by the verg? 
' in ancient demeſne ; and although they hold by copy, yet 
are-they accounted a kind of freeholders; for if ſuch a one 
commit felony, the King bath anmum, diem & vaſtum, 3s 
in caſe of fizebold. Some others hold by common tenure, 
called mere copyhold, and they committing felony, their 
land eſcheateth to the lord of the manor. Kitchin, + 81+ 
cap. Tenant per Verge in ancient Demeſne. What ancient 
demeſne is, fee in the proper place. See Tenant by Copy 
of Court-roll. This is the land that in the Saxons times 
was called folk-land, Lamb. Explication of Saxon Ward", 
verbo Terre ex Scripto. W:f8. Symb. par. 1. lib. 2. fel 646. 
' defines a copybolder thus : tenant by copy of court-roll, 
is he which is admitted a tenant of any lands or trnementi 
within @ manor, that, time out of mind, by x/e and wy 
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he manor, have been demiſable; and demiſed to fuch as 
pod the "ſame in fee, or fee tail, for rr peel re at 
' tpill, according t6 the cuſtom of the manor, by copy of court= 
Fall of the ſaid manor 3 where you may read niore of theſe 


1. Of the nature of copyhold eftates. Recs | 
2. Of intailing copybold eRlates, and the Aatutes conternin 


— 


* Of the natirt of copybold eflates. 

a fork of this ried e's from grants of lands 
made by lords to their villains, to hold of them by baſe 
tenares; thoſe villains or tenants were capable of taking 
no greater eſtate than! at the will of the lord, for other- 
wiſe they had been infranchiſed ; yet to prevent the fre- 
quent ending of theſe eſtates, they granted them in fee, 
but ftill- at the will of the lord, who, notwithſtanding 
ſuch grant, might have ouſted them when he pleaſed 
which being a very great iriconvenience; was, it ſeems, 
altered by Hens poſitive law (though ſuch law does not 
now appear), which preſerved their eſtates to them and 
their heirs, doing their ſervices, but yet in other reſpeCQts 
left them only eſtates at will. 1 Bac. Abr. 4 

Land, parcel of the manor of C. in Wilts, and parcel 
of the duchy of Cornwall, although they po by ſurrender 
and copy of court-roll; yet if by the rolls or copies they 
appear only to have been granted tenendum ſecundum con- 
ſuetudinem manerti, and not ad voluntatem domini manerit, 
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they are not copyhold, but a cuſtomary freetiold, 1 Bac. | 


fbr. . ; 

The Lihop of N. 10 H. 8. was ſeifed of the manor 
of N. in the right of his biſhoprick, and, at a court 
holden within the ſame manor, gtanted parcel of the de- 
meſnes of the faid manor to one T. and his heirs, by 
copy, whereas in truth the land was never demiſed 
before; and ſo the land continued in copy till 23 
Hen, 8. when T. committed a forfeiture, and the biſhop 
ſeiſed the land, and granted the fame again by copy 
to T. in fee, from which time it continued in copy 
till the 8th of Eliz. which was forty-ſeven years ; and 
it was held by the whole court, that fifty years continu- 
ance is requiſite to faſten a cuſtomary condition upon 
the land againſt the lord, and that though the original 
commencement of granting thoſe lands by copy was 
10 Hen. 8. from which time to 8 Eliz. was above fixty 
years, yet that the ſeizure for a forfeiture which happen- 
ed 23 H 8. interrupted utterly the continuance from the 
time, which might by the law have perfeCted the cuſto- 
mary intereſt; ſo that the commencement of the copyhold 
was to be reckoned from the 23 H. 8. which not being 
ſufficient time to make good a cuſtom, the lord might 
enter upon the copyholder as upon his tenant at wall. 
3 Le. 107, Style 141. 

Lord Coke ſays, that copyholders have only a fee ſimple, 
ſecundum quid, that though they are tenants at will, yet 
their eſtates ſhall deſcend to their heirs, and ſuch deſcent 
ſhall be governed by the rules of Common Law ; but not 
fimpliciter to have all the collateral qualities of eſtates in 
fee ſimple. 4 Co. 22. a. Cs: Cob. + 

Therefore where a copyholder by licence made a leaſe 
for years, and the lefſce entered, and the lefſor died, hav- 
ing iſſue a ſon and a daughter by one venter, and a ſon 
by another, the eldeſt ſon dies, it was adjudged the daugh- 
ter of the whole blood ſhould inherit ; for the pofleſhon 
of the leflee for years was the poſſeſſion of the elder bro- 
ther, who may have poſſeſſion before admittance. 2 Co. 
21. a, Moor 125, 

But though it be governed by the rules of Common 

aw, concerning deſcents, yet it partakes not of the na- 
ture of freehold lands in other reſpeCts ; for it is not aſ- 


ſets in the heir's hands ; neither ſhall a woman be en- | 


dowed of it, nor a tman be tenant by the courteſy, unleſs 
by ſpecial cuſtom ; nor ſhall a deſcent take away entry. 
4 Co. 23. a. 30. b., 6 Mod. 64. 

A man ſeiſed of copyhold lands, in right of his wife, 
furrenders to the uſe of another in fee, this is no diſcon- 
unuance, but the wife may enter after the death of her 
buſband ; for this is not like a feoffment at Common 


bl 


Mes? © © B 

ww, which by the notoriet of it took away the entr 
of the wife, for the Cy ſtcangers, that Ao br 
not be 'at a_ loſs againſt whom to_bring theit preccipes 3 
but in caſe-of topyhold lands, as there is ho ſuch incont 
venience, 'ſo the nature of the conveyance will not ad- 
mit of ſuch expoſition. 4 Co. 23. Co. Copyb. 141. 
 Soif a tenant for life ſurrender to the uſe bf anothet 
in fee, 'it is no forfeiture; for it may be* ſeen by the 
court rolls who is tenant ; arid fo the ſtranger is at no loſs 
to ſue. Moor 753. 4 Co. 23. | 


| 


B. and the longer liver of them, and that for want of 
iſſue of A. the lands ſhould remain to the youngeſt ſon 
of F.S. in this caſe A. has but an eſtate for life; fot 
an eſtate tail in copyhold lands ſhall not paſs by impli- 
cation. Co. Copyb. 97. Cro. Car. 366. ' 1 Brownl. 127. 
Noy 152. | 

A man may ſurrender a copyhold eſtate to the uſe of 
his wife; for ſhe takes the eſtate from the lord, as ari 
inſtrument to convey the eſtate to her; and ſo it comes 
not within the reaſon of other caſes, that they being but 
one perſon cannot contract ; fot he gives the eſtate to the 
= and he admits the feme to it. Style 145. 4 Co. 
29; b; | 

There cati be no occupant of a copyhold eſtate, becauſe 
of the prejudice it would do the lord ; and therefore if 4 
copyholder being tenant pur auter vie die, the lord ſhall 
enter. 1 Salk, 188, | 


2. Of intai.ing copyhold eflates, and the flatutes concern- 
ing them. | | , 

The intailing of copyholds, and whether they are 
within the ſtatute De donii, appears to have been mattet 
of great controverſy ; and it forma now agreed, that the 
ſtatute De donis creates no intail of copyhold lands, be- 
cauſe they are entirely ſubject to the cuſtom of the manor, 
and governable by it; and hecauſe they are not within the 
word tenementa, which comprebends only an eftate of 
freehold. 1 Bac. Abr. 459, 77 ; 

Alſo it ſeems now a 4, that if the caſtom of the 
manor has admitted of limitations of remaindets upoti 
ſuch gifts, that then the cuſtom of the manor ; purſuing 
the model of the ſtatute, creates a good intail ; but ſuch 
intail doth not ariſe by virtue of the ſtatute ; but it ſhall 
be preſumed there was the ſame law of that matiner by 
cuſtom time immemorial, as began in the kingdom by the 
ſtatute. 1 Bac. Abr. 459i 8, | 

A copyhold was ſurrendered to the uſe of the copy+- 
holder's laft will, who deviſed it to F.$. in tail, &c. 
F. $. hath ifſue, and ſurrenders to the uſe of his wite tor 
life; and it was adjudged, that fince the jury found it 
was not the cuſtom of the manor to have an eſtate tail 
in the copyhold, that F. S. had a fee conditional z and 
that by his having of iffue he had performed the: condi- 
tion ; and the ſurrender to the uſe of his wife was good. 
Cro. Car. 44, 45+ 

But though by cuſtom, time out of mind, copyholds 
may be intailed, yet it is no prbof of ſuch cuſtom, that 
an eſtate hath been granted to a man and the heirs of his 
body ; for that may be a fee conditional ; but it muſt be 
thewn that a remainder hath been limited over and en- 
joyed, @r that the ifſue hath recovered after the alienation 
of his anceſtor, or the like. 3 Co. 8. b. Co. Lit. 60. 

Theſe intails, like all others, may be docked ; but the 
manner of doing it differs according to the cuſtom of 
the manor ; the more common. way. of barring ſuch in- 
tails is by recovery in the lords courts, which is always 
allowed where the cuſtom of intailing prevails, to avoid 
the danger of perpetuity in-ſuch copyholds. Co. Lit. 60: 
1 Sid. 314. oor 458. 

Alſo, according to the cuſtom of ſome manors, a ſur- 
render to the lord is equivalent to a recovery at Common 
law, and ſhall bar ſuch intails. Co. Lit. Go, 6. Mor 
188. 2 Vern. 705, | | - io 

And in ſome manors, a forfeiture committed by tegant 
in tail, of the copyhold, and the lord's making three 
proclamations, and ſeifing the copyhotd, and re-granting 
it to the copyholder, has been allowed a good cuſtom to 
bar the intail. So it is if tetant in tail furrender to the 


pure 


If a copyholder in fee;ſurrenders to the- uſe of A. and © 
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purchaſer and his heirs, who commits a forfeiture, and 
the lord as before ſeiſed it, and makes proclamations, this 
is-a bar of- the intail, and the: cuſtom allowed good. Co. 
Copyb. 135. Style 450. 1 Sid. 314. 3 Sand. 422. 
The general rule laid down for the expoſition of ſta- 


tutes, as to their extending or not extending to copy- 


hold eſtates, is this, that where an aCt-of parliametit al- 


ters any eſtate, intereſt, tenure or cuſtom, or ſervice of 


the manor, or doth any thing in prejudice either to the 
lord or tenant, there the general words of an aCt of par- 
liament will not extend to copyhold eſtates ; but when an 
aCt is generally ſor the public good, and. no prejudice 
accrues to the lord, &c. there copyholders are bound by 
them. 1 Bac. Abr. 460, ; 

Copybolds are within the ſtatute of limitation ; for 
that is an act made for the preſervation of the public 
quiet, and no ways tending to the prejudice of the, lord 
or tenant. Mor 410. Bat debt for a fine is not within 
the ſtatute of limitations. 2 Keb. 546. 

It ſeems formerly to have been the better opinion, 
that grantees or furrendrees of reverſions of copyholds 
could not take advantage of a covenant broken, by 32 
H. 8. becauſe he comes in in the pz/?, and not in the per; 
and the lord would have a tenant put upon him without 
his admittance ; but it has been ſolemnly adjudged, that 
this being a beneficial law, it ſhall extend to copyholds. 
x Bac. Abr. 460. 

The ſtat, 33 ZZ. 8. cap. 28. of the huſband's diſcon- 
tinuing of the wife's land, extends to copyhold eſtates. 
Co. Copyh. 152. 4 Co. 23. | 

Copyholds are not within the 11 ZH. 7. cap. 20. 
which makes the alienation of the wife void of any eſtate 
which ſhe bath in dower, for life or in tail, jointly with 
her huſband, &:. for thereby an entry being given to. the 
next heir, be would come in to be tenant, without the 
admittance of the lord. 2 Sid. 41, 73. 2 Lev. 327. 
4 Med. 85. 

The 27 H.8. For uniting uſes to the poſſeſſion, 
extends not to copyholds, neither doth that branch of 
the aCt concerning jointures extend to them ; for that if 
a jointure be made to a woman of copyhold lands, that 
will be no bar to her dower. Cre. Car. 44. 4 Med. 85. 

But yet the ſtatute of AZerton, that gives damages mn 
a writ of dower, where the huſband died ſeiſed, extends 
to copyholds, though the word /ei/ed 1s properly applica- 
ble to frecholds ; but this is by force of the equity of the 
ſtatute. 2 1n/t. 325. Cro. Car. 43. 4 Co. 30. b. Co. 
C:tyb. 152. | 

The ſtatute of I/e/7m. 2. cap. 3. in all its branches 
extends to copyhold lands, for it is an at made to re- 
dreſs wrong, and no way prejudicial to the intereſt either 
of the lord or tenant, either ih the cu; 7m vita given to 
the wiſe upon the huſband's diſcontinuance, the receipt 
of the wife, &c. or guod er deforciat to particular te- 
nants. Co. Lit. 369. b6. Co. Copyb. 152. 4 Med. 84. 
3 Lev. 327. 

It is enafted by 31 11, 8. cap. 143. T hat if any abbot, 
&c. ſhall make any leaſe of lands, &c. in the which 
any eſtate for life, Sc. then had its being and continn- 
ance, then every ſuch leaſe to be void. A copyhold was 
let by copy for liſe, and then the religious houſe granted 
a leaſe of it to another ſor eighty years; and the queſ- 
tion was whether a copyhold eſtate for life was within 
the words of the aCt, in the which any efiute or intereft, 
&c, and it was reſolved, that the leaſe was void, and that 
the copybolder had an eſtate or intereſt for life. 3 Co. 7. 
i Len. 4. Mor 128. Cre. Car. 42, 43. 


The 32 H. 8. ap 9. againſt Champerty, extends to| 


copyholds, for the words zf any bargain, buy, or ſell any 
rizht or title ; fo that they are within the words of the aCt, 
being made to ſuppreſs wrong, and within the equity of 
it, neither lord nor tenant being prejudiced by it. Co. 
Lit. 369g. Cv.-Copyb. x52. 4 Mcd. 84. 3 Lev. 327. 

'The 31 & 32 #1. 8. concerning partitions, extends 
not to copyholds, becauſe the aCt provides it ſhall be 
done by writ of partition ; and copyhold lands are not 
impleadable at Common Law, Cre, Car 44. Co. Copybh, 
151. 4 Mod. 85. | 
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\ The ſtatute of JYe/m. 2: cap. 20. which gives the «1,4 
extends not to copyhold lands ; for then-the lord —_ | 
have a tenant brought.in upon bim, without his admir. 
tance or conſent, 3 Co. 9. Co. Copyh., 149, 79s 

By the 2 £4. 6. ap. 8. it is. expreſsly provided, that 
copyholders ſhall have the like traverſe and remedy where 
their intereſt is not ſound by-the office, as freeholders and 
FP have ; and ſoalſo upon 12 Eliz, cap. 8. Co Cooyh, 

By the 1 Ed. 6. cap. 14. it is ex reſsly provided, ther 
no copyhold ſhould come - into the King hands by dil. 
ſolution of monaſterics ; which clauſe was put in for the 
benefit of lords of manors. .Co. Copyh. 146. 
| The forging of court-rolls is expreſsly within 5 Eliz, 
cap. 14. as well as forging any other charter, deed, 6; 
writing ſealed, whereby to defeat a copyholder or free. 
holder. Co. Copyh..1 46. . ; | 

Copyholds are within the ſtatutes of bankrupts ; (6 
the ſtatute of 13 &/;z. expreſsly mentions them ; ang 
though other ſtatutes do not, yet they being made for 
farther remedy, are to be expounded by the former 
eſpecially ſince that hath taken. care that no prejudice 
ſhould happen to the lord. Cro. Car. 550, 568. C, 
Copyh. 146. | | | 

Copybolds are within the 35 E/iz. cap. 5. againſt re. 
cuſancy, and forfcitable for the reſcuſant's life, but the 
forfeiture goes to the lord, not to the King, by the expreſs 
words of the ſtatute; but it ſeems. that copybolds are nct 
within the 29 El:z, or 3 Zac. 1. in reſpe& of the preju- 
dice that would accrue to the lord by the loſs of bis ic. 
vices. 1 Bac. Abr. 461, © | 

The 16 KRzch. 2. cap. 5. which-makes it a forfeiture of 
lands, &c. to purchaſe bulls 6f the Pope, extends not to - 
copyhold lands for the prejudice the lord would ſuſtain if 
the King ſhould have the lands. Co. Copyh. 149. | 

The ſtatute of fines extends to copyhold lands, becauſe 
it was made to avoid controverſies, and is no ways preju- 
dicial to the lord. 9g Co. 105, a. Co. Copyh. 153. 

| Copyholds are not within 31 Ez. cap. 7. ot cottages, 
1 Bul/t. 50. . | | 

The ſtat. 27 Ed. 2. cap. 10. which giveth the wardſhip 
of ideots lands to the King, he finding them convenient 
maintenance out of the profits thereof, extends not to 
copyhold lands, for the prejudice that would thereby 
enſue to the lord ; but yet all alienations made by an ideot 
of his copyhold land, after office found, ſhall be avoiced 
by the King. Co. Copyh. 152. 4 Co. 126. b. 

A copyholder is not. within the ſtatute 12 Car. 2. . 
24. to diſpoſe of the cuſtody of his infant heir ; becaui? 
of the meannefſs of his eſtate, and the prejudice that would 
accrue to the lord of the manor; and. therefore the 
lord, or thoſe intitled by the cuſtom, ſhall have the cu- 
ſtody of him. 3 Lev. 395. 2 Lutw. 1181. Comb. 243- 

Stat. 9 Geo. 1, cap. 29, ſef?, 1, Where zny perſons 
under the age of twenty-one years, or femes covet, 
ſhall be intitled by deſcent or ſurrender to the uſe of a 
laſt will, to be admitted tenants of any copyhold tent- 
ments, ſuch infant or feme covert, ia their proper per- 
ſons, or ſuch ſeme covert by her attorney, or ſuch infant 
by his guardian, or in caſe he have no guardian, ther 
by his attorney (for which purpoſe they are impowered, 
by writ to appoint attornies), ſhall appear at one of the 
three next courts, which ſhall be kept for ſuch manor, 
whereof ſuch tenements ſhall be parcel, and ſhall there 
tender themſelves to be admitted tenants ; and in deſeult 
of ſuch appearance and of acceptance of ſuch admittance 
the Jord or his ſteward, after three courts holden and 
proclamations made, may nominate at any ſubſequent 
court any fit perſon to be- guardian or attorney for ſuch 
infant or ſeme covert, for that purpoſe only ; and by 
ſuch guardian or attorney may admit ſuch infant or feme 
covert, and impoſe ſuch fine as might have been impcſed, 
if ſuch infant had been of full age, or ſuch feme covert 
unmarried, 

* Se, 2. The fine ſet thereon may be demanded by the 
| bailiff,, by a note ſigned by the lord or his Neward, to de 
left with ſuch infai t or feme covert, or with the guar- 
 dian of fac infant, or huſband! of ſuch feme covert; & 


WI: 
bbs 


- 
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*h the tenant of the tenements to which they were | tain net to the bord of the fee ; nor is be Bound i azauit his 
di and if the fine be not paid to the lord, or his | tenant thereof, unleſs he hd efdeciatl tied fr nl 
ſteward, within three months after demand, the lord may his own deed. Cowell, edit. 1927. gl 
enter upon ſuch copyhold eſtate, and hold the ſame and | Cozarle, A ſmall boat, uſed by fiſhermen upon the | 
receive the rents ; but without liberty to fell any timber ; | river Severn, near Ro/ſal in Shropſt ite; of a form almoſt 
till by ſuch rents he be paid the fine with coſts, x pos oval, made of ſplit fallow twigs interwoven, and on that 
ſuch infant or feme covert happen to die before ſuch coſts | part next the water covered with leather, or horſe-hide, 
and fine be raiſed ; of all which rents received, the lord | (the true Britiſh faſhion), in which one man, being ſeated 
ſhall yearly on demand render an account, and pay the [in the middle, will row himſelf ſwiftly with ohe hand, 
ſurplus to ſuch perſons as thall be intitled. while with the other he manages his net or fiſh=tackle : 

$:4. 3. As ſoon as ſuch fine and coſts be ſatisfied, or if [and coming off the water, will take the light veſſel on 
after ſuch ſeizure and entry, the fine and coſts ſhall be | his back, and carry it home. 
tendered, then ſuch infant or feme covert, or other per- | C0211 and co2al beads, 'To what duties liable, 4 I. 
ſon intitled, may enter and take poſſeſſion ; and if the & M. c. 5. ſeft. 2, * | | 
lord, after the fine and coſts ſatisfied or tendered, ſhall | Co:am non judice, Is when a cauſe is brought in-a 
refuſe to deliver poſſeſſion, he ſhall be liable to make fa- | court, whereof the Judges have not any juriſdiion ; 
tisfattion for all damages and coſts. . there it is ſaid to be coram non Judice; Croke, 2 par. te 

8.4. 4. Where any infant or feme covert ſhall be ad- | 351- Powel's caſe.” | 
mitted to any copyhold tenements, if the guardian of ſuch | Cozvcl-ſtones, Corbellr, corlels, corbetels, They ſeem 
infant, or huſband of ſuch feme covert, ſhall pay the lord | to be the fame with what Dr. Skinner calls corbels, and 
the fine and the coſts, then the guardian or the huſband, from {ome authority expounds them to be fones whertott 
their executors, &c. may enter into and hold the ſaid | Mages /fand; The old Engliſh corbel and corbetel, was 
copyhold tenements, and receive the rents, till they be properly a nich in the wall of a church, or other ſtruc- 
{atisgfied all the money they ſhall diſburſe on the account | ture, in which an image was placed for ornament or 
aforeſaid, notwithſtanding the death of ſuch infant or | ſuperſtition z and the corbel:/tones were the ſmooth and 
feme covert. | poliſhed ſtones, laid for the front and out fide of the 

$:2. 5. No infant or feme covert ſhall forfeit any cortels or niches. Theſe niches remain on the outſide 
copyhold for neglect or refuſal to come to any court, and | of very many churches and ſteeples in England, though 
be admitted 3 or for the omiſſion or refuſal, to pay aHty | the little ſtatutes and relique+, are moſt of them broken 
fine impoled on their admittance, | down. ——— Et in {tis Johanni Chepyn Latamo 

$:4. 6. If the fine impoſed in any of the caſes before ' aptanti & facirnti xviii. corbel-ſtonys, ponendis in pre- 
mentioned ſha'l not be warranted by the cuſtom of the aitto mMuro v. ſol. iv. den, See Mr. Kennet's Paroch. 578. 
manor, iuch infant or teme covert ſhall be at liberty to | and G/effary, in woce Corbel-ſtones,— Licebit pradiftis 
controvert the legality of ſuch fine, as they might have | a%bati & conventui, fi fibi placuerit, in principio fabrice 
done if this a& had not been made. ejuſdem muri corbellos ſumpt'bus eorum propriis in eodem 

Stat. 31 Geo. 2. cap. 14. ſe#t, 1. No perſon who holds | /7/t were, ſed poſtquam conjtruftus furit, nequaquam aliques 
his eſtate by copy of court-roll, ſhall be intitled thereby | corbellos facrent, nec aliquis rorum facet. Cart. 50 
to yote at the eleCtion” of any kniyht of the ſhire in Eng- | Edw. 3. inter Munimenta Hoſpitalis SS. Trin. in Pon- 
land or Wales : and if any perſon vote in any ſuch elec- | tefratto MS, $9: het | FEM 
tion contrary to the intent hereof, every ſuch vote ſhall | ©02v vi wood, Ought to be eight foot long, four foot 
be void ; and every perſon ſo voting, ſhall ſorfeit to any | broad, and four foot high, by ſtatute. | | 
candidate for whom iuch vote ſhall not have been given, | Co:dage, Is generally applied to all ſtuff for the 
and who ſhall firſt ſue for the ſame, 50. to be recovered | making of ropes, and allo to all kind of ropes belonging 
by him, his executors, and admiſtrators, with coſts, by ito the rigging of ſhips, mentioned 15 Car, 2. c. 13. 
action of debt in any court of record at J/eftmin/ter, | Seaman's Difimary. Bounty on the exportation of Cor- 
wherein no efvin, &c. ſhall be allowed ; and in every ' dage manutactured in Great Britain, trom foreign rough 
ſuch aCtion the proof ſhall lie on the perſon againſt whom hemp, or Britiſh hemp, that of the Colonies excepted. 
ſuch action ſhall be brought. | | 6 Geo. 3. c. 45. Sce Cables, 

Se. 2. It ſhall be ſufficient for the plaintiff in any | Co2deietta roba.—— 4d comitatuin tantum ow Le- 
ſuch ation of debt, to ſet forth in the declaration, that | ſtroythiel co#z. Cornub. an. regni Regis Ed. fil. eg, Ed. 
-the defendant is indebted to him in the ſum of 50o /. and | ſecunds, Mageria quz fuit uxor Woalteri de Treverbyn, 
to alledge the offence for which the ation is brought, | appeliat Thomam Geveil, Rogerum de 'Tyndal, Gr. guid 
and that the defendant hath a&ted contrary to this aCt ; | ip/am ſpoliaverint de una cordeletta roba pro muliere mixta, 
without mentioning the writ of ſummons to parliament | & uno firmaculo aureo, &c. Liber Placitorum temp. 
or the return thereof : and upon trial the plaintiff ſhall | Ed. 1. & Ed. 2. MS. penes Dom. Fountains. 
not be obliged to prove the writ of ſummons to parlia- | Cozdewan, Skins of leather, dreſſed at Corduba in 
ment or the return thereof, or any warrant to the ſheriff | Spain, and imported hither for the ule formerly of boots 
grounded upon any ſuch writ of ſummons. and other calceature, and now chiefly for gloves. | 

77 3. Provided that every ſuch action be commenced Nec ſotulares de cordewan ab aliguo accipiant. Stat, Or- 
within nine calendar months next after the fa&t upon | dinis Femmnghen, Pp. 783. Calceamenta que de vilt 
Which the ſame is grounded. corio, quod wulgariter Bazan dicitur, in alutam, 1d eft, | 

Sef?. 4. All the ſtatutes of jeofails ſhall extend to all | cordewan, crviliter commutavit. Matt, Pariſ. in Vit. Ab- $ 
proceedings in any ſuch aCtion. batum St. Albani. ; 

Sef7. 5. In caſe the plaintiff in ſuch aCtion diſcontinue | Cozdincer, Is derived from the French cordewvannier, 
or be nonſuited, or judgment be given againſt him, the | i: e. ſutor calcearius, a ſhoemaker (we call him vulgarly 
defendant ſhall recover treble coſts. a cordwainer ), and is ſo uſed in divers ſtatutes, ns in 

For more matter concerning Copybald Eflates, ſee 1 Bac. | 3 H. 8. 10. 5 H.8. c. 7. 27 Hen.8. c. 14. 5 & 6 
Abr. 462—490. 6 Vin. Abr. 5—241. d. 6. c. 13. 1 Fac. I. c. 22. &c. 

Cozaage, Is an impoſition extraordinary, growing Cozdubauarius, (French cordowannt:r, cordonner,) A 
upon ſome unuſual occaſion, and ſeems to be of certain | Shoemaker.——De illa ſelda cum pertinentiis quam Wal- 
meaſures of corn. Brag. lib. 2 cap. 16. num. 6. uſes | terus cordubanarius de me tenuit. —— Cartular, Abbatiz 
corus tritict, for a meaſure of corn; and in the ſame |de Radinges, MS. f. 31. a. 

Chapter, num. 8, hath theſe words, Sunt enim quaedam| Cordwainers. See Shoemakers. bebo 
communes, &c. In Engliſh thus, There are certain common | Cozetes, Pools, ponds, &c.—— Conflituerunt e: epiſ- 
Preſtations, which are not called ſervices, neither do they | copalem ſedem——apud pagum Landaff, totum infra Taf 
ariſe from cuſtom, unleſs ſome nece/ſary occaſion happen, or | & Elei, cum piſcibus & coretibus ſuis omnibus, & cum omni 
that the King comes, Such are hidage, coraage, and carvage, | ſua diznitate. Hiſtor. Eccleſ, Landaven. apud Whartoni 
and many others, which are performed in' caſe of neceſſry, by | Angl. Sacr. P. 1. p. 667. from the Britiſh cred. Et cum 
the common conſent of the whole kingdom, and which apper- | corporibus ſuis ad ſepulturam ſuam in eleemoſyna, & cum 

; Vet.1, N*48 \ ;F ſui 
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fois piſcibus & coretibus anguillarum, & cum totd territorio | 
0. Du Freſne. | 


Cozimum, Cirence/ter in Glouceſterſhire. 
Coxſcus, for Codiſcus, A little book. 


Cozitani, Northampton; Leice/ler, Rutland, Lincolh, Not- | 


tingham,. and Derby ſhires, 

Cozum f92isfarere, 7. e, Condemned to be whipped ; 
which was the puniſhment of a ſervant.—8z gus corium 
ſuum forisfaciat, & ad ecclefiam incurrat, /it oi verberatio 
condinata. Corium perdere, the fame. Corio carere, the 
ſame. Corium redimere, to compound for a whipping. 
C:rio componere, to be whipped. Cowell, ed. 1727. ; | 

Con. Stat. 5 Eliz. cap. 2. jeff. 4, No badger, 
lader, kidder, carrier,. buyer, or tranſporter of corn or 
grain ſhall'be licenſed only in the open ſeffions of the ſhire 
where he hath. dwelt for three years laſt paſt ; and no 
perſon ſhall be licenſed but only ſuch who is'or hath been 
a married man, and is a houſholder; and not a houſe- 
hold ſervant, nor retainer to any perſon, and.of the aze 
of thirty years at the leaſt, Such licence ſhall be only, of 
force for one year. 

S:&. 5. Which licence ſhall bear date of the day and 
place where the ſeſſion ſhall be holden, and ſhall be ſigned 
and ſealed by three Juſtices at ſuch ſeſſions, one whereot 
to be of the quorum ; and any perſon taking licence con- 
trary to this a&t, ſhall forſeit to the 'King five pounds, 
and the licence thall be void. 

Se. 6: And the Juſtices at ſuch ſeſhons may take re- 
cognizance that' the perſon licenſed ſhalt not, by colour 
thereof, foreſtall or ingroſs, or do any thing contrary to 
the act againſt ſoreſtalling, ingroſling, and regrating, of 
the 5 & 6- Ed.b. cap. 14. and the licence and recogni- 
zance ſhal} be written by- the clerk of the peace, or his 
deputy, and no other perſon ; for which he ſhall have 12 9. | 
for the licence, and 84. for the recognizance, and for re- 
giltering them both 4-4. ſor which fee he ſhall alfo keep a 
regiſter book, and-therein enter the names and dwelling- 
places of the perſons licenſed, with a brief declaration of 
tht licence, and of the day, time, and place when granted ; 
which book he ſhall have at-the ſeſhons.. 

Sef. 7. nd no perſon by authority of ſuch licence 
ſhall buy corn out of open fair or market, to ſell again, 
unleſs he be thereunto particularly licenſed, and have 
ſpecial and expreſs words in the licence, that he may fo 


do z on pain of five pounds, half to the King,. and half { 


to him that will ſue. 

$2. 8. And: the ſeſſions may hear and determine the 
offences afcreſaid, by inquiſition, preſentment, bill, or 
information, and by examination of two witneſſes, and 
make proceſs thereupon, as upon indidtment, and eſcheat 
the King's moiety, and award execution of the other 
moiety to the party, by fieri facias, or capras,. as the 
courts at I/e/tnun/izr may do. 

See. 9. Provided, that nothing in this aCt ſha!l extend 
to prejudice the liberty of a city or town corporate, but 
that they may licenſe purveyors for the proviſion thereof, 
as before this act. | 

Stat. 13 Eliz. cap. 25, ſet. 20. No perſon ſhall be 
a buyer, badger, kidder, or carrier of corn, in _pther 
manner than is contained in the ſtatute made in the 5 
Eliz. cap. 12. nor ſhall be any other ways admitted or 
licenſed to be a buyer, badger, kidder, or carrier, as 
aforeſaid, than is mentioned and appointed. by the ſaid 
{tatute, | 

Stat. 4.3 Eliz. cap. 7, ſet, 1. Every perſon who ſhall 
unlawfully cut or take away corn or grain growing, be- 
ing convicted thereof by confeſſion or oath of one,wit- 
neis, before one Juſtice, ſhall for the firſt offence pay 
ſuch damages as the Juſtice ſhall appoint :. and if the 
Jaſtice ſhall think bim not able or ſufficient, or if he do: 
not pay ſuch damages, he ſhall commit him to the conſta- 
ble waere the offence 1s committed, or where the party is 


apprehended, to be whipped ; and-for every other-offence | 


he ſhall in like manner be whipped. "The conſtable re- 


form. 
Stat. 15 Car. 2. cap. 7. ſet. 2. When the prices of 
corn //inchefler meaſure do not exceed the rates following, | 


quarter of wheat 55s. 44. of rye 4s, 


VIZ, the quarter wheat 48 5s. of barley or malt a 


”_ 


© © 
of, buck-wheat 28 s. , of oats 13s. 4d of r 
pat or Sw 32 5. it ſhall be law{ul for al = rl 
tranſport aid corn to any parts be 
chandiſe. het Fe Garlomg 
Set. 3. When the prices of. the ſaid corns 4 
ceed the rates above mentioned at the place where: bi 


ſhall be imported, there ſhall be paid for cuſtom 4c 7 


ever 
of barley -or tal 


25. 84, of buck wheat 25. of oats 15. 4d. ard for 


peaſe or beans 45. 

Sea. 4- When the prices do not exceed 
it ſhall be lawful for all perſons (not foreſt; 
ing the ſame in the ſame market within 
zfter the buying) to buy in open market, 
ſel] again, ſuch corn aforeſaid, as ſhall 
at or under the prices before expreſſed, 

Stat, 22 & 23 Car. 2. cap. 7; If any perſon ſhall, in 
the night-time,. maliciouſly and wilfully burn or cauſe to 
be burnt, any rick or ſtack of corn, he ſhall be guilt 
of felony: but to avoid judgment of death, he OE 
make his eleCtion to be tranſported for ſeven years. Ani 
three Jeriees, one ging to be of the guru, may de. 
termine the facie. See the 9 Gee. 1. R | 
Black Ae, F Pad a fi ws 

Stat. 22 Car. 2. cop. 8. ſet. 2. If any perfo 
ſell corn otherwiſe = by Aink.fer mb ear 
ſtriken by the brim, he ſhall forſeut ſorty ſhillings on con- 
viction before one Juſtice, on the oath of one witnels, to he 
levied by the churchwardens and overſeers, or ſome of 
them, to the uſe of the poor, by diſtreſs and fa'e: and in 
detault of diſtreſs to be impriſoned till paid. 

Set. 3. And if any mayor, or other head officer, ſhall 
knowingly permit the ſame, he ſhall, upon conviction 
thereot at the county ſeſſions, forfeit five pounds, half to 
the proſecutor, and half to the poor, by diſtreſs and fale; 
and for want of diſtreſs, to be impriſoned by warrant of 
the Juſtices till payment be made, 

| Stat. 22 & 23 Car. 2. cap. 12. fon. 2. Every perſon 

who ſhall buy or fell corn without meaſuring, being 
thereunto required, or in other manner than is by 22 
Car. 2. cap. 8. direQted, and that without ſhaking of the 
meafure by the buyer, he ſhall, befides the penalty of 
that aCt, forfeit” all the corn ſo bought or fold, or the 
value thereof, to the party complaining. . 

Set. 3. And on complaint made to a Juſtice of the 
peace, that corn hath been bought, ſold, or delivered 
contrary to this aCt, the proof ſhall lie upon: the defen- 
dant, to make it appear by the oath of one witneſs, that 
he ſold or bought the ſame lawfully ; wherein if he ſhall 
fail, he ſhall forfeit as is ſaid before, to be levied by dif- 
treſs and ſale; which ſhall by the Juſtices be diſtributed, 
halt to the poor, and half to the informer. 

Stat. 22 Car. 2, cp. 13. ſe. 1. Tt ſhall be lawful 
for every perſon, native or foreigner, at any time to- 
tranſport as merchandiſe all forts of corn, although the 
prices exceed the rates in 15 Car. 2. c. 7. and when the 
prices of corn, at the places where the fame ſhall be im- 
ported, exceed not the rates following, there fhall be paid 
for cuſtom theſe rates, viz. for every quarter of wheat 
when the fame ſhall not exceed 53 5s. 44. 16s. when 
the ſame ſhall exceed 53 s. 4 d. and not exceed 4 /. there 
ſhall be paid 8 5. for every quarter of r;e when the ſame 
duth not exceed 40s. 165. for every quarter of barley, 
malt, or buck- wheat, when the ſame doth not exceed 2 5. 
10 5s. for every quarter of oats when the fame doth not 
exceed 165. 55. 44. for every quarter of peas and 
beans when the ſame doth not exceed 405 165. excl 
quarter to contain eight buſhels, and each bulhe} eight 
gallons, 

Seft. 2. When the prices of corn ſhall excecd the rat?s 
aforeſaid, there ſhall be paid the dutes payable belore 
the making of this aQ, | 

Sea. 3. There ſhall be paid for the cuſtom of every: 


the ſaid rates, 
lling nor ſel}. 
three monthg 


lay up, and 
have bcen Lought 


| hundred weight of French or pearl barley, 5 5 
fuſing ſhall be committed by the Jaſtice, till he con- | 


Continued by 2 W. 8& M. ſtat. 1. cap. 4 fet. 3» # 
Ann. ſtat. 1. cap: 13. ſect. 2. ard 9 Ann. cap. 6, {eQt-1- 


-and made perpetual by 3 Geo. 1. C. 7. 


Stat. 1 Jac. 2. cap. 19. fef?. 3. The Juſtices of peaee 


for the ſevcral counties wherein forcign corn may be 1m 
| ported, 


" ""—_— 
- + <"—_ 
 $<Y 


| tial perſons of the counties, 


,, 4, i SR 

404, are required at their quarter-ſcſſions after Mi- 

paciets ch Fe Vearly, oy the oath of two ſubſtan- 

eing neither merchants nor 

r importing corn, nor intereſted in the corn im- 

a et. pays welt ph a freehold eſtate of 207. or a 

F afchold of 50 /. per annum, and by ſuch other ways as 

to them ſhall ſeem fit, to determine the common- market 

rices of middling £nglifh corn of the reſpeCtive, forts in 

The aft 20 Car. 2. cap. 1.3. mentioned z and to certify the 

ſame, with two ſuch oaths made as aforeſaid in writing 

annexed, to the chief officer and colleQor of the cuſtoms 

reſiding in the ports where cora ſhall be imported, to be 
hung up in the cuſtom-houſe, _ Fs 

$:2. 4. The. cuſtom of foreign corn imported ſhall 
be paid according to the prices contained in ſuch certi- 
a) 5. All that is to be done by the Juſtices of 
peace at their quarter-ſeſhons in the counties, ſhall be 
done in like manner in London in Ofober and April 
yearly, by he Mayor, Allermen, and Juſtices ; and the 
perſons making ſuch oaths ſhall be no corn-chandler, 
meal-man, {attor, merchant, or perſon intereſted in ſuch 
corn to be imported, but ſhall be tubſtaniial houſe-keepers 
in Middleſex or Surry, qualified as aforeſaid. 

Continued as 22 Car. 2. Cap. 13. 

Stat. 1 IY4ll. & Mar. flat. 1. cap; 12. ſet. 2. When 
malt or barley ſhall be at 24 s. per quarter, rye at 325. 
fer quarte:, and wheat at 48s. per quarter, or under, 
in any part of this kingdom, every perſon who ſhall put 
on board” in Eng!;/þ ſhipping, the maſter and two thirds 
of his mariners being their Majeſties ſubjects, any. ſorts 
of the corn aforeſaid, with intent to export the ſame, 
ſuch perſon ſhall bring a certificate under his hand, con- 
taining the quantity and quality of coin ſo ſhipped, to 
the colleftor ef the cuſtoms; and upon proof of ſuch 
certificate by one perſon upon oath, and upon bond given 
of 200/. for every hundred tons of corn ſhipped, that 
the ſaid corn (danger of the ſeas excepted) thall be ex- 
ported beyond feay and not again landed in £ngland, 
Wales, Guernſey, Jerſ:y, or Berwick ; every merchant ſo 
ſhipping, &c. ſhall receive from. the colleCtors for every 
quarter of barley or malt 2s. 69. for' rye 35s. 69. for 
wheat, ground or unground, 5 5. without any fee. And 
upon certificate returned under the common ſeal of the 
chief magiſtrate of any place beyond ſea, or under the 
hands. and ſeals of two known Engi/þ merchants upon 
the place, that ſuch corn was there landed, or —_ 
proof that ſuch corn was taken by enemtes, or periſhec 
upon the ſeas, the bond ſhall be delivered up without 
lee. | 


Stat. 1 IVill, & Mar. flat. 1. cap. 24. ſet. 18 


. Where malt or barley of Eng/i growth ſhall be at 245. 


the quarter or under, rye at 325. wheat at 48 s. in Ber 
wick ; every perſon who ſhall put in Erglih thipping, the 
maſter and two thirds of his mariners being their Ma- 
jelties ſubjeQs, any of the corn aforeſaid from the port 
of Berwick ; to export the ſaid corn, and ſhall purſue the 
methods preſcribed by the 1 7/ul. & Mar. cap. 12. ſhall 
have the benefit of the ſaid act. 

Stat. 11 & 12 7/ll. 3. cap. 20. ſe. 4. The ſubſidy 
and all duties payable upon exportation of wheat, rye, 
barley, malt, beans, peaſe and other corn, ground or 
unground, bread, biſcuit and meal, ſhall ceale. 

tat, 12 & 13 Will. 3. cap. 1 th 903. If the col- 
letor of the cuſtoms have not ſufficient in his hands to 


 atisfy ſuch money as ſhall be due to any exporter of 


corn by 1 Wil. & Mar. flat. 1. cap. 12. ſuch colleor 
ſhall give the perſon demanding ſuch money, without 
fee, a certificate of what is due to ſuch perion for the 
corn exported from ſuch port, certifying to the commil- 
boners that he hath not money ſuſſicient ; which certifi- 


Gte being affixed to the debenture for the corn, and pro- | 


duced, the commiſſioners are required to cauſe the mo- 
nies to be paid in three months by the general receiver, 
out of monies ariſing out of ſuch duties in the port of 
indon as are chargeable with the ſame. 
Stat. 5 Ann.. cop. 29. ſef?. 10, For all oatmeal and 
pu called beer or bigg, which ſhall be exported from 
"gland, ales, or Berwick, there ſhall be the like pre- 


5 0%? 
mum given vpon exportation as is to be given by the . 
articles of Union upon exportation of oatmeal and bzet 
from Scotland ; the merchant bringing a certificate under 
his hand, containing the quantity of ſuch oatmeal/ and 
beer, to the colletor of the cuſtoms, and making proof 
of ſuch certificate by one perſon upon oath, and giving 
bond in 104. ſor every ton of oatmeal, and for every 
forty buſhels of beer, that the fame ſhall be exported 
beyond fea, and not relanded, which jremium the mer- 
chant ſhall receive of ſuch colleQor ; and upon certift- 
cate returned under the common ſeal of the chief ma- 
giſtrate in any place beyond ſea, or under the hands and 
icals of two known Engliſh merchants upon the place, 
that ſuch oatmeal or beer was there larided, the bond 
{ha'l be delivered up without fee. 

Sect, 15. Every perſon exporting malt made of wheat 
ſhall receive of the colletors of the cuſtoms, &c. 5 5 
for every quarter, ground or unground. Re! 

Stat. 2 Geo. 2. cap. 18. ſe. 3, If the Juſtices of 
peace ſhall negleCt .to determine the prices of corn at 
their quarter-ſefſions after 1/:ha/mas and Eaſter yearly, 
and to certify the ſame to the chief officer and colleor 
of the cuſtoms, reſiding in the ports where foreign corn 
may be imported, to be hung up in the cuſtom-houſe as 
is direQted by 1 Fac. 2. cap. 19 in ſuch caſe the colletor 
of the cuſtoms, reſiding at the port of importation is im- 
powered to receive .the duties of the corn imported, ac- 
cording to the loweſt price of the ſame ſort of corn mem= 
tioned in 22 Cor. 2, cap. 13. | 

S207, 4. The oflicers of the euſtoms ſhall admeaſure 
all corn whereon there is an allowance payable for expor- 
tation ; and ſuch admeaſurement ſhall be made by mea- 
{ure containing four IWinchefler buſhels ; and if ſuch corn 
thall be brought to be ſhipped in ſacks, the officers are to 
make choice of two of theſe ſacks, out of any number 
not exceeding twenty, belore the ſame ſhall be put on 
board, and thereby compute the quantity intended to be 
thipped ; and according to ſuch computation the allow- 
ance ſhall be paid to the exporter, upon his producing a 
certificate from the officers ot the cuſtoms, atteſting the 
quantity and quality of the corn ſhipped for exporta- 
tion. 

Seat. 5. The like regulations ſhall be extended to the 
aſcertaining the prices and que«ntity of beer or bigg, oat- 
meal and wheat-meal intended for exportation; Provid- 
ed, that nothing in this aCt ſhall alter the preſent prac- 
tice of ſhipping corn from the port of Lond-n ; but the 
ſame may be meaſured by ſworn meters, by whoſe certi- 
ficate the ſearchers or other officers of the cuſtoms are to 
certify the quantity of corn ſhipped for exportation, as 
hath been practiſed, | 

Stat, 5 Geo. 2, cap. 12. ſe. 1; It ſhall be lawſul for 
the Juſtices of peace for the ſeveral counties within Eng- 
land, Wales, and Berwick, wherein foreign corn ſhall I 
imported, at their quarter-lefhons, to give in charge to 
the grand jury, to make preſentment of the market 
prices of midding &ngl;fþ corn, of the ſorts mentioned in 


an aCt 22 Car. 24 cap. 13. 


Sect. 2. uch preientment ſhall be certified by the Juſ- 
tices to his Majeſty's chief officers of the cuſtoms in every 
port where ſuch corn ſhall be imported, and be hung up 
in the cuſtom-houſe. | 

Sect. 3. The duty of foreign corn imported, ſhall be 
paid according to the prices contained in ſuch certifi- 
cates. 

Sef. 4. Nothing in this at ſhall prejudice the autho- 
rity given by the act 1 ac. 2. cap. 19, to the Mayor, 
Aldermen and Juſtices of peace in the city of London. 

Seat. 5. No warrant, cocket, &c. ſhall be granted for 
carrying to ſea from any port within England, Wales, 
and Berwick, to any port of 'the ſame, any foreign corn 
after importation thereof z and no perſon ſhall tranſport 
any foreign corn, or foreign corn mixed with Engli/h, 


under penalty that all ſuch corn that ſhall be tranſported 


or laden contrary to this aCt ſhall be forfeited, and every 
offender thall forfeit 20 s. for every buſhel of ſuch corn, 
and the ſhip upon which ſuch corn ſhall be laden ſhall be 
forfeited z one moiety of which forſeitures ſhall be to the 


King, and the other moiety to them who will ſue for 
| | _ the 
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the ſame; and the maſter and mariners of ſuch ſhip | 


wherein ſuch offence ſhall be committed, knowing ſuch 
offence, and aſfilting thereutito, ſhall be impriſoned three 
months, 


_ Stat. x1 Geo.-2. caþ 22. ſed. 1. If any perſons ſhall | 


wiltully and maliciouſly beat, wound, or uſe any other 
violence to any perſon, with intent . to deter or hinder 
him from buying of corn ; or ſhall unlawfully ſtop or 
ſeize upon any waggon, cart or either carriage, or horſe 
loaded with wheat, flour, meal, malt, or other grain, in 
the way to or from any city, market-town or ſea-port, 
and wi:fully and maliciouſly break, cut, ſeparate, or deſ- 
troy the ſame, or any Parr there'f, or the harneſs of the 
horſes ; or ſhall unlawfully take off, drive away, kill 
or wound any of ſuch horſes, or unlawfully beat or 
wound the drivers, in order to ſtop the ſame; or ſhall 
ſcatter ſuch wheat, flour, meal, malt, or other grain, or 
ſhall take and carry away, ſpoil or damage the fame, or 
any part thereof 3 every ſuch perſon being thereof con- 
victed before any two Juſtices of peace ſhall be ſent to 
the common goal or houle of correction, to be kept to 
bard labour for any time rot exceeding three months, 
nor leſs than one month ; and ſhall by the Juſtices be or 
dered to be once pub.icly whipped by the keeper of ſuch 
goal or houſe of correction, on the firſt convenient 
market-day, at the market place, between the hours of 
eleven and two. | | 

$2. 2. If any perſon ſo convicted ſhall commit any 
of the offences aforefaid a fecond time, or if any perton 
ſhall wilfully and malicioufly pull, throw down, or 
otherwiſe deſtroy any ſtvrehouſe or place where corn 
ſhall be then kept in order to be exported ; or ſhall un- 
lawfully enter any ſuch place, and carry away any corn, 
Rour, meal, or grain, or ſhall throw abroad, or ſpoil the 
fame; or ſhall unlawfully enter on board any ſhip, 
barge or veſſel, and wilfully and maliciouſly take and 
carry away, caſt or throw out therefrom, or otherwiſe 
ſpoil, or damage, any meal, flour, wheat or other grain 
therein, intended for exportation ; every perſon ſo offend- 
ing, and being thereof convicted, ſhall be adjudged 
guilty of felony, and ſhall be tranſported for ſeven years ; 
and if ſuch offender ſhall return into thrs kingdom be- 
ſore the expiration of the ſeven years, he ſhall ſuffer 
death without benefit of clergy. 

Se. 3. No attainder for any offence made felony by 
this aCt ſhall work corruption of blood, loſs of dower, 
or diſinheritance of heirs. 

824. 4. No perfon puniſhed for any offence by this 
act ſhall be punifhed for the ſame offence by any other 
Jaw. 

$-. 5. The inhabitants of every hundred in England, 
wherein any ſuch offence ſhall be committed, ſhall make 
fatisfaCtion to all perſons, their executors and admini- 
ſtrators, ſor the damages they ſhall have ſuftained by any 
& og done'to their properties by any offender againſt this 
a 
damages to be levied by the like methods as are preſcribed 
in caſe of aCtions for robberies on the highway, by 
27 Eliz. cap. 13. and 8 Geo, 2. cop. 16. except ſo much 
thereof as relates 1o giving notice, or making freſh ſuit 
and hue and cry, or any other matter otherwife provided 
for by this aC. 

Se. 6. Provided, that no perſons be enabled to re- 
cover damages by this aCt, unleſs they by themſelves or 
their ſervants, within two days after damage done, ſhal] 
give notice of ſuch offence to one of the conſtables of the 
hundred, or to the conftable, borſholder, headborough, 
or tithingman of the town, hamlet or tithing, in or near 
which ſuch fat ſhall, be committed ; and ſhall, within 


ten days after ſuch notice, give in their examination | 


upon oath, or the examination upon oath of their ſer- 
vants, preſent at the time of the fact being committed, 
or having the care of ſuch their properties to which ſuch 
damage ſhall be done, before any Juſtice of peace where 
ſuch taCt ſhall be committed, whether they know the per- 
ſons that committed ſuch fat or any of them; and if 
upon ſuch examinination it be confeffed that they do know 
the perſons, or any of them, they ſhall be bound by re- 
cognizance to proſecute ſuch offenders, 


br 


; the ſum to be recovered not exceeding 100 /. ſuch | 


rv 
Seft. 3. Where any offence ſhall be committed againſt 
this aCt, and any one of the offenders ſhall be appreheng- 


ed and convicted within twelve months aſter the offence 
.no hundred ſhall be _— or liable to make fatisfaQtion, 


Sec?. 8, No perſon ſhall be enabled hereby to ſue or 
' bring any aCtion againſt any hundred till after the EXPi= 
ration of one year, nor unleſs the parties ſuſtaining ſuck 
, damage ſhall commence their aCtion within two years 
wie the yur eng | 
tat. 24 Geo. 2. cap. 56, ef. rt. The proper offic 
of the cuſtoms ſhall 2 " ſame bounty, ang no ang 
upon the exportation of 224 1b. weight of wheat-meal, 
or other grourid corn whereon there is a bounty, as is 
allowed upon the exportation of four buſhels of wheat or 
other corn unground, and fo in proportion for any 
greater or leſſer quantity : and in cafe tuch ground corn 
be brought to be ſhipped off in ſacks, the proper officers 
may make choice of and weigh two ſacks out of any 
number not exceeding twenty = Ja and ſo in proportion 
for any greater quantity, before, or after the ſame be put 
on board for exportation, and thereby compute the weight 
of the ground corn ſo ſhipped for exportation ; and the 
bounty money upon ſuch wheat-meal or other ground 
corn, ſhall be paid to the exporter for ſo much, upon his 
producing a certificate from the proper cſlicers of the 
cuſtoms, atteſting the quantity, quality, and weight there- 
of, according to the faid computation. 
vtat, 26 Geo. 2. cap. 15. ſett. 1. If any debenture for 
the bounty on corn exported, payable by the general re- 
ceiver of the cuſtoms according to 12 & 13 Ill, g. 
cap. 10. remain unſatisfied more than {6x months next 
following the day when produced tothe commiſſioners of 
the cuſtoms at London, according to the direQions of the 
laid at; intereſt aſter the rate of three per cert. per ann, 
{hall be allowed to the proprietor, his executors, admi- 
niſtrators, or affigns, to be computed from the end of the 
| faid fix months, until the money due on ſuck debenture 
with ſuch intereſt be paid, or until money ſufficient be in 
the hands of the general-receiver of the cuſtoms for hat 
purpoſe, and notice be given thereof. 

Seat. 2. When money ſufficient ſhall be in the hands 
of the ſaid general receiver of the cuſtoms for payment of 
ſuch debentures, as after the expiration of the faid fix 
| months remain unfatisfied, the taid generat receiver ſhall 
| give notice in writing to be affixed on three or more doors 
of ſome public places in the cuſtom-houſe, Londen, and 
to be advertiſed in the London Gazette, that on a certain 
day, to be limited in the ſaid notice, and on the four days 
next following ſuch day (ſo as ſix days intervene between 
' the day of ſuch notice and the day fo limited, and fo as 
Sundays and holy days be not included in ſuch ſour days) 
| he ſhall be ready to pay the principal and intereit due on 
ſuch debentures ; after the expiration of which five "days 
if payment be not demanded, all intereft on ſuch deben- 
tures ſhall ceafe. : 

$e#. 3. The principal due on ſuch debentures, with 
the intereſt due before the expiration of the time limited 
in the ſaid notice, ſhall at any time afterwards upon de- 
mand be paid to the proprietor, his executors, admint- 
ſtrators, or aſſigns. 

Sect. 4. If at any time after the day prefixed by order 
of the commiſſioners of the cuſtoms, for the payment © 
ſuch debentures, and before the end of fix months ner 
following the day on which the ſame are produced 10 
them, the general receiver of the cuſtoms have money 
his hands ſufficient to ſatisfy the ſame ; and the like 19” 
tice be given that he is ready to make payment ; and py 
demand be made within the time limited in ſuch notes! 
then no intereſt ſhall be allowed on ſuch debentures: i 

$22. 5. All debentures for corn exported payable 4 
the general receiver of the cuſtoms, according t0 the 1; 
act, with the intereſt payable by this act, ſhall be pa! " 
courfe, reſpeCt being had to the times when ſuch 4 
bentures have been produced to the commiſſioners 0 l 
cuſtoms, without any other preference. e:ike 

Set. 6. When any certificate, under the hand 0 ya 
colleQtor of the cuſtoms of any port, aſfixed to any © 
benture for corn exported, certifying that he hath n« 


fs es . tn 
monies in his hands ſufficient to pay what is due for Co . 
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-oited; ſhall be produced to the commiſſioners, they 
: ey nedinely cauſe'an indorſement to be made on the 
faid debenture, of the day when the fame was fo pro- 
Juced ; and ſhall, as ſoon as may be, ſign their-order to 


the ſaid general receiver for: payment thereof, arid of ſuch'} 


. rows due thereon by this at, =, 
_ . © The ſaid general - receiver of the cuſtorhs, 
when he makes payment of the principal due on any 
ſuch debenture, is to pay alſo without fee: the intereſt 
due thereon by this aCt, out of ſuch duties as are charge» 
able with the payment of any money for the exportation 
"SP E=-. OE "$6.09" 
; $:2. 8. Every perſon to whom any money ſhall, be 
yable by virtue of any ſuch debenture, his executors, 
adminiſtrators, or aſſigns, by aſſignment indorſed upon 
ſuch debenture, may transfer his right therein to any 
other, and ſuch aſſignee may in like manner aſſign again. 
For the penalty of adulterating eorn or flour, ſee 31 
Geo. 2. c. 29. ſe. 22. (explaitied and amended by 3 
Geo. 3- c. 11) under title Bzead, See F0zeftalling. _ 
Mayor and aldermen of Lomdn may determine the 
prices of corn in the months of Fanuary and Fuly, . as well 
2s in April and O946zr, yearly, 6 Geo. 3. c. 17, . A 
certain quantity of bigg allowed to be exported annually 
from the Orkneys, g Geo. 3. c. 41. feat. 10. Weekly re- 
turns of the prices of grain to be made, and publiſhed in 
the Gazette, 10 Geo. JZ. c. 39- : | LEN 
Co:nage. (Cornagium, from the Lat. cornu) And in 
our Common Law ſignifies a kind of grand ſerjeanty : 
the ſervice of which tenure 1s to blow a horn, when 
any invaſion of the northern enemy 1s perceived. And 
by this many men hold their land northward, about the 


wall, commonly called the Pias Wall. Camd. Brit. | 


pa. 60g, and Littl. fol. 65, But by ſtat. 12 Car. 2. cap. 
24. all tenures are turned into tee and common ſocage. 
C1, on Littl. fo. 107. faith, thattin old books, it is called 
horn-geld ; ſed quere. See Yom-geld, 2 Inſt. fol. 9. 
This old ſervice of horn-blowing was afterwards paid in 
money, and the ſheriff accounted for it under the title of 
Cornagium. Memvorand. quod cum vicecomes Cambriz ſe- 
drret comprtum ad Staccarium apud Salop, idem wiceceomes 


fect tallogium ſub nomine ſuo 1x: lib. tam de cornagio, quam 


& aliis debitis, Mem. in Scacc. 6 Ed. 1. 

Coare. To blow in the horn, Faciat cornare ne 
videatur ſurtive facere. Mat. Paris, p. 181. 

Fae IWarwick, Worceſter, Staffordſhire, and Che- 

Ire, 

Coner-tile. See Gutter-tile, | 

Commu, A drinking-horn, Et cornu menſa@ mee ut 
Jencs monafterii bibant inde in feſtis ſanflorum. Du Freſne. 
Sometimes it ſignifies an ink-hoin. Jp/o Domino Radulfo 
teſlante qui tenuit cornu dum ſcriptor notavit, &c. Mon. 
1 tom. pag. 559. 

Co:nwall. Power to make leaſes of the duchy- of 
Cormuall, 21 Fac. 1. c: 29, 1 Car: 1. c. 2. 13 Car. 2. 
ft. 2. c. 4, 22 Cars 24c. 7. 25 Car. 2.c. 3. 1 face 2. 
& 9. 5 Will. & Ma. c. 18. 12 & 13 Hill. 3. c. 13. 
I Ann, /t, 1. c. 7. ſet. 8. 6 Ann. c. 25. 12 Ann. ft. 2. 
6.22, 24 Geo. 2. c. 50. I Geo. 3. c. 11. Aſlizes for 
Cornwall not confined to Launce/lon, 1 Geo. 1. © 45. 
Leaſes of Princes of Wales of land in Cornwall, where 
good. 1o Gee. 2. c. 29. ſett. 9, 10, 11. | 
| Stat. 33 Geo. 2. cap. 10. ſet, 1, Whereas his Majeſty 
now ſtands ſeiſed of the duchy of Cornwall ; for obviating 
doubts relating to his Majeſty's granting leaſes, and mak- 
ng copies of offices, .lands, and hereditaments, parcel 
of his ſaid duchy, or thereunto annexed, be it enafted, 
that all leaſes or grants, made or to be made by copy of 
court-roll, according to the cuſtom of the reſpeCtive ma- 
nors of the ſaid duchy, or thereunto annexed, and all 
leaſes and grants, made or to be made within ſeven years 
next enſuing, by letters patents, or indentures under the 
great ſeal, or ſeal of the Exchequer, or by copy of court- 
roll, according to the cuſtom of the reſpeCtive manors,. of 
any offices, mefſuages, parks, lands, tenements, or heredi- 
taments (other than honours, lordſhips, or manors) parcel 
of the poſſeilions of the ſaid duchy, or annexed to the 
lame, ſhall be good againſt the King, his heirs and ſuc- 

Vor, | Ne 48. | 
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cefſors, and againſt all; other perſons that- ſhall hereafter 
inherit or. enjoy the ſaid duchy, by force. of any. at. of / 
parliament, or other limitation. - Is ww” 

S$e8. 2. Provided that eyery ſuch leaſe or grant be not 

for, more than one, twoy or. three lives, or tor-one-and-.. 
thirty years Hr under, or for .ſome term of . years, deter- 
minable- upon, one, two, or three lives ; and if ſuch leaſes 
or grants be made in reverſion, that then the ſame, -to-- 
gether with the eſtates in poſſeſſion; do not. exceed three 
lives; or the.term of one=and-thirty years, and be not diſ- 
puniſhable of waſte 3 and ſo as upon every ſuch leaſe or 
grant be reſerved the uſual rent or more; or ſuch rent as 
hath been reſerved for the ſame hereditaments, for the 
oper part of twenty years next before the making the 
ſaid leaſes; and where. no, ſuch rent hath been reſerved, 
that then upon every ſuch leaſe there be reſerved a rea» 
ſonable rent, not under the twentieth part of 'the clear 
pour'y value; and all leaſes and grants otherwiſe ſhall be 
void. 
\ Sea. 3. Afl covenants, conditions, and other- agree« 
ments in every leaſe, grant, or copy of court-ro!l made 
as aforeſaid, ſhall be good as well for and againſt them to: 
whom the reverfions of the ſame hereditaments ſhall 
come, as for and againſt them to whom the intereſt of the 
ſaid leaſes; grants, or copies ſhall come, as if the King, 
at the time of making ſuch covenants, &c. were ſeiſed of 
an abſolute eſtate in fee ſimple. 8 | 

Sea. 4. Saving to all perſons (other than the King 
and his heirs and ſucceſſors, and the Dukes of Crane, 
and their heirs, and al) perſons that ſhall hereafter have. 
the faid, dukedom of Cornwall, by force of any aCt -of 
parliament, or other limitation) all rights, 

C:09p, (Corodium). Signifies. in the Common Law, a 
ſum of money, or allowance of meat; drink, and cloath- 
ing, due to the King from an abbey, or other houſe of re- 
Iigion; whereot he 1s the founder, towards the reafonableg, 
ſultenance of ſuch a one of. his ſervants, being put to his ' 
penſion, as he thinketh good to beſtow it on. And the 
difference between a corody and a penſion ſeemeth to be, 
that a corody is allowed towards the, maintenance of any 
of the King's ſervants that liveth in the abbey ; a penſion 
is given to one of 'the King's chaplains, for his better 
maintenance in the King's ſervice, until he may be better 
provided of a benefice. Of both theſe, read F. N. B, 
f- 230, 231, 233. who there ſetteth down all the corodies 
and penſzons certain, that any abbey, when they ſtood, 
was bound to perform unto the King. There is mention 
alſo of a corody in Staundf. Prereg. 44. And this appears 
an ancient law; for in //e/1. 2. cap. 25. it was ordainedy 
than an aſlize ſhall lie for a corody. It is alſo apparent in 
the ſtatute 34 & 35 H. 8. cap. 26. that corodies belonged 
ſometimes to biſhops from monaſteries ; and by the New 
Terms of the Law, that corady may be due to a common 
perſon, by grant from one to another, or of common 
right, to him that is a founder of a religious houſe, not 
holden in Oe, for that tenure was diſcharged 
of all corodtes in itfeif: by which book it appeareth alſo, 
that a coredy 1s either certain or uncertain, and that it 
may be for life, for years, in tail, or in fee; See Terms 
de la Ley. 

Corady ſeerns to be ancient in our laws; for in 1//, 
2. c. 5. It is ordained, that an aſhze ſhall lie for a corody. 
It is alſo apparent by the ſtatute 34 & 35 Hen. 8. c. 26. 
that corodies belonged ſometimes to biſhops and noblemen 
from monaſteries. See 2 nt. 630. 

Scitant —— quod nes Radulphus abbas monaſterii St. Jo- 
hannis de Haghmon & #uſdem lc conventus ad inflantiam 
& ſpectale rogatum excellentiſſimi & reverendiſſimi domint 
no/tr: Thomz comtis Arundeliz & Surreiz, dedimus——— 
Roberto Lee wnum corodium pro termins vite ſue, eſſendg 
cum abbate monaſterti prediftts armigerum, cum wio gat- 
cione & duobus equis ; capiendo thidem eſculenta & paculenta 
ſufficientia pro ſeipſo, ſicut armigeri abbatis, qui pro tempore 
| fuerint, capiunt & percipiunt ; & pro garcone ſuo, ſicut 
garciones abbatis & armigerorum ſuorum capiunt & perc- 
piunt ; capiendo etiam pro equis ſuis fanum & pretendam. 
Et quod idem Robertus habeat weſturam armigergrum, 
&c. Dat. 3 H. 5. Mon. hag 2 part. f. 933. a- 

7 | Cozodia 
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C O R ; 
, whereby to exaCt a corody 
houſe, See Co2ody ; fee alſo 


mala corond. The clergy 


® 


Keys 
f an a or. religious 
Reg. Orig. f. 264. 
Cozona mala, or 


habendo, Is a writ 


rana quia militaribus exereitits inſerviens. 
Hb. 7. e. 16, 
Cozona clericalis. See Coif. CESAR 49d 
Co2onart fities, The old v/{ains, or thoſe who Retd | 


Will'us Gemel, 


in villenage, were forbid coronare filios, ic e. to make their | 


ſons prieſts, to let them be ordained ; becauſe ordination 
changeth their condition, aud gave then liberty to the 


prejudice of the lord, who could before claim them as his | 
ftratives, or born ſervants. —Fome coronatus, was one |. 


who received the firſt tonſure, as preparatory to ſuperior 
orders. Injuſlum mihi videbatur illa tam ſanfta loca in 
guibus nutritus, & coronatus fueram, atque ad ultimum or- 
dinatus, relinquere, Aﬀer. de Rebus Geſtis Alfredi, p. 14- 
The tonſure was in form of a corona, or crown of thorns. 
——Wilridu——Ton/ure formulam in midum coronz 
fines, caput Chriſti cing 
dins in Vita WikKrid. c. 6. 
Co2onatoze eligendo, Is a writ, which, after the death 


or diſcharge of any coroner, is direfted to the ſheriff out] 


of the Chancery, for the choice of a new coroner, and to 
certify into the Chancery both the elefion and name of 
the party elected, and to give him his oath. See J/2/. 2. 
cap. 10. and F, N, B. fel. 163. and Reg. Orig. fol. 177. 

C02oner, {Coronator, a corona) Is an ancient officer 
of this land (for mention is made of his ofſhkce m King 
Athelflan's Charter to Beverley, an. 925.) and is fo 
called becanſe he deals wholly for the King and crown. 
There are four of them commonly in every county, in 
fome ſewer, and in ſome counties but one : they are 
choſen by the freeholders of the ſame, by the King's writ, 
and not made by letters patent. Cromp. Furiſd. f. 126. 
This officer, by the ſtatute of Fm. c. 10. ought to be 
z ſuſhcient perſon, that is, the moſt wiſe and diſcrete 
knight, that beſt would and might attend upon: ſuch an 
office. There is a writ ir the Regie miſe. fit Miles, fol. 
177. 6. whereby it appears, it was ſufficient cauſe to re- 
move a coroner choſen, if he were not a knight, and had 
not a hundred ſhillings rent of freehold. The Lord 
Chief Juſtice of the Kimg's Bench is the ſovereign coroner 
of the whole realm in perſon, z. e. whereſoever he is. 
Lib. Aſſifarium, f. 49. Coke, lib. 4. Caſe of Wardens, &c, 
of Sa 
Aber the pleas of the crown; but what anciently be- 
Jonged to him, read at large in Bra#on, lib. 3. trat?. 2. 
cap. 5, b, 7, & 8. Britton, cap. 1. Fleta, lib. 1. cap. $8. 
and Horn's Mirror, lib. 1. cap. Del Office del Coroners. 
But |more aptly for the preſent times, Staundf. Pl. Cor. 
lib. t. cap. 51. 

There: 5 alſo certain ſpecial coroners within divers 
liberties, as well as thoſe ordinary officers in every county ; 
as the coroner of the verge, which is a certain compaſs about 
the King's court, whom Cromp. in his Furi/d. fol. 102. 


calls the coroner of the King's houſe; of whoſe authority |: 


ſee Cote's Rep. lib. 4. f. 46. By certain charters belong- 
ing to ſome colleges and corporations, they are licenſed 


to- appoint their coroner within their own precinCts. Of| 99 


this office ſee alſo 4 I»/f. fel. 271. Smith de Rep. Angl. 
lib. 2. cap. 21. and Lamb. Eiren, cap. 3. pag. 380. And 
of the coroner's office in Scotland, read Shene, verbo Nter. 
The coroner, though in original later than the ſheriff, was 
nevertheleſs very ancient ; he was of the two the greater 
fervant or officer. His work was to inquire upon view 
of manſlaughter, and by indictment of all felonies, as done 
entra coronam, which formerly were only contra pacem, 
and triable only by appeal; as alſo he was to inquire of 
all eſcheats and forſeitures, and them to ſeize ; he was 
alſo to receive appeals of felonies, and to keep. the rolls of 
the Crown Pleas within the county. It is evident he 
was an officer in Aifred"s time; for that King put a 
Judge to death for ſentencing one to ſuffer death upon the 
coroner's record, without allowing the delinquent liberty 
of traverſe. 'Dhis officer was made alſo by eleQtion of 


he ns and he. 
merly ſo called, who abuſed: their charaQter. Radulphus 
copnomento clericus quia copioſe literatus fuit, @ mala co» 


| to keep the peace, when the earls diſmiſſed them 


entis, ab archiepiſcopo ſuſcepit. KEd- | 


s, f« 57. b. The office of a coroner eſpecially | 


> GPS 
and. from amongſt the men of chiefeſt rank in th & 
' and fworn in their preſence, but the King's ole led > 6 
work, Bacon of Government, 66. reel . 
\ His _— derived a corona, and fo called, 
he is an officer of the crown, 'and hath conuſance of ſome 
pleas, which: are called placita corone. , 2 Inft. 31, 
roners in every county, and ſheriff, were ordai 
the cuſtody of the counties and bailiffs in place COR 
 dreds. 2 Inft. 31. cites The Mirror, cap. 1. /. 2. 
They are of ſo great rat og that their commencemers 


is not known; per Dodderidge 3 Bulſt. 176. Paſh. 
I; Who may be &@ coroner Bow elec and i 

* places he hath juriſdiftion. : n * LO 
2. Of his duty and authority in taking inguiſitions, 


traverſing and guaſhing ſuch inquiſitions, 
3- His power and duty in returning writs, and in «th 
matters, _ 
4. How puniſhed 


or removod. 


5- Of the fees that he may lawfully take, 


becauſe be 


. 


and of 


for miſdemeanors 5 and haw diſcharged 


of 
p 
þ 
p 
4 


t. Who may be a ceroner, how elefted, and i 
places he hath Tariſdifiion : ; EY 2 of 

By ſtat. Heim. 1. c. 10. made 3 Ed. 1. it is en- 
ated, ** That through all ſhires fulftent men ſhall be 
. choſen to be coreners, of the moſt loyal and wiſe knights, 
whichr know, will, and may beſt attend upon ſuch offices, 
and which lawfully ſhall attach and preſent pleas of the 
. crown.” 
Tn ancient time none under this degree were choſen. 
Z Inf. 32, 176. 'The ſtatute of Merton, made before 
this aCt, ſuppoſes them to have been knights, 23 Aſ. 
þl. 7.—And in the writ De coronatore exoner @ndv, his not 
- being a knight is mentioned as a ſufficient cauſe for the 
; diſcharge of a coroner, Regifter 197. F.N.B, 16g. 
"4 Im/t.27z But as the chief intent of this ſtatute was 
.to prevent the chooſing of perfons of mean ability, it 
: ſeems the deſign-of it is ſufficiently anſwered, by chooſing 
. men of ſubſtance and credit ; and as the conſtant uſage 
for ſeveral ages paſt has been accordingly, it ſeems. to be 
no objection at this day, that the perſon choſen is not a 
knight. 2 Leon. 160. 2 Hawk. P.C. 42, 43. 
' By ſtat. 14 Ed. 3. . 10. it is enacted, that no 
coroner be choſen unleſs he have land in fee ſufficient in 
the ſame county, whereof he may anſwer to all manner 
of people. 
: By ſtat. 28 EZ. 3. cap. 6. it is enaQted, © That all 
, coroners of the counties ſhall be. choſen in the full coun- 
ties, by the commons of the fame counties, of the moſt 
' meet and Jawful people that ſhall be found in the fame 
counties, to execute the faid office ; ſaved always to the 
King and other lords, who ought to make ſuch coroners, 
their ſeignories and franchiſes.” 

By the commons. ] But none but freeholders have votes. 
' F. N. B. x64. S.P.C.r1g. 2 Hawk. P.,C. 43. for 
none but ſuch are ſuitors to the county-court. 22 [nf 
. 2 Rol. Abr. 121, 
- Saved to the King, &c. their franchiſes.) Such franchiſe 
may be claimed by the King by preſcription ; but it is 4 


| privilege of ſo.high a nature, that no one can well intitle 


to it otherwiſe than by grant from the crown. Cv. Lit. 
114. a. 2 Hawk, P.C. 44. 

| Although they are choſen by the county, yet it muſt 
.be purſuant to the King's writ iſſuing out of and return- 
able into Chancery ; but as their authority proceeds from 
the eleCtion, it does not determine by the demiſe of the 
King: hence alſo, if they prove inſufficient to anſwer 
the fines and duties ineumbent on them, the county, 3s 
their ſuperior, ſhall anſwer for them. 22 Hawk. P.C- 
43 2 Inſt. 174. ; 

| The writ for the eleftion of coroner firſt recites the 
death or diſcharge of one or more former coroners, and 


then commands the ſheriff to cauſe one other, or m_ 
the 


the frecholders IG county-court, as the ſheriff was, 


as the caſc- is, to. be choſen in. a full county-court, _ . 
By oY 6 


% 


43 


ar 'T - +" s . gas 6 Wi -:4 
county, according to the form of the ſtatute 
oft off ed uni provided ; who having: taken his 


1 , 


| thority. of the toroner 


ich is adminiſtered to him by the ſheriff) in the 
ow Now may do all things which belong..to the | 
office of a coroner, .&c. and then it concludes with com> | 
manding the ſheriff to certify to the court the name of ! 
the perſon choſen. 2 Hawk. 151008 > $a 
A common merchant being choſen. a coroner was. re- 
moved, for that he was communis mercator. 2 Infl. 32. 

A coroner hath no jurifdiftion of offences committed * 
on the open ſeas, between the high and low water mark 
when the tide is in, but he hath an authority over of- 
fences committed in ſuch places when the tide is out. . 3 
Inft. 113- 5 Co. 107. 2 Hawk, P.C. «45 «© 

By ſome it is laid down as a rule, that he may enquire 
of a felony committed on the arms of the ſea. where a 
man may ſee from the one fide to the other. , Owen 124. 
Hr 892. H. P.C. 171. .S.P. C.gh. And. by 
others his power is confined to ſuch parts of the: ſea, 
where a man ſtanding on the one fide, may fee what is 
Jone on the other. Fitz, Coron. 399. 4 Inft. 140. 2 
Ral. Abr. 169. 1 *- 4 i. k 6 { 95 4, 

At Common Law, the coroner of the county could not 
intermeddle with offences done within the verge of the 
King's court ; nor the corner of the. hoſtel or King's 
houſe, with thoſe committed in the county. without the 
verge ; which proved inconvenient, by reaſon of the re- 
moval of the King's court before an inqueſt could be 
taken, 2 Inf. 550. 2 Hawk, P. C, c. 45. And: 
therefore by ſt+tute of Articuli ſuper chartas, cap.. 3. it is 
ordained, that from thenceforth in caſes of the death of | 
men, whereof the coroner's office is to make view and 
inqueſt, it ſhall be commanded to the coroner of the 
eounty, that be, with the coroner , of the King's houſe, 
ſhall do as belongeth to his office, and inrol it, &c. 

If an inditment, taken before the coroner of the 
county, and the coroner of the King's houſe, does not 
appeat, on the face of it, to have been of an offence 
within the verge, it is ſufficient ; for it ſhall not be faid 
to be good, as taken before the coroner of the county ; 
and void as taken before the other: for it was taken en- 
tirely between them both, and perhaps the coroner of 
the houſe was the principal aCtor, and the jury moſtly: 
frayed by his direftions. 4 Co. 46. 2 Int. 550. 2 
Howl. P.C. c. 4 © 

If the ſame. perſon be coroner of the county, and alſo 
of the King's houſe, an inditment of death within the 
verge, taken before him as coroner both of the county 
and of the King's houſe, is good, 4 Co. 46. 3 Inf. 134. 
2 Leon. 160. | 

By ſtat, 33 Hen. 8. cap. 12. it is enaCted, ** That all 
inquiſitions upon the view of perſons ſlain within any -of 
the King's palaces or houſes, or any other houſe or 
houſes, at ſuch time as his Majeſty ſhall appear to be 
there demurrant or abidirig in his royal perſon, ſhall be 
taken by the coroner for the time being of the King's 
houſhold, without any adjoining or aſliſting of another 
coroner of any ſhire within this realm, by the oath of 
twelve or more of the yeomen, officers of the King's 
houſhold, returned by the two clerks controllers, the 
clerk of the check, and the clerks marſhals, or one of 
them for the time being of the ſaid houſhold ; to whom 
the ſaid coroner of the farhe houſhold ſhall dire& his pre- 
cept, which coroner ſhall be from time to time appointed 
by the lord great maſter, or lord ſteward for the time 
being ; and | an the ſaid coroner ſhall certify under his 
ſeal, and the ſeals of ſuch perſons as ſhall be ſworn be- 
fore him, all ſuch inquifitions before the ſaid lord maſ- 
ter, or lord ſteward.” 


iti 
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2. Of his duty and authority in taking inguifitiors and of 
. Iraverſng and quaſhing ſuch jr 00g ; 
No coroners ſhall hold pleas- of our crown. Mag. 
t. c. 17. 
Before his ſtatute, the coroner had the ſame authority 
© now hath, in caſe any man come to a violent or un- 
umely death, ſuper viſum corporis, &c. abjurations and 


outlawries, &c. appeals of death by bill, &c This aus 


" 


: 


a 
R 

thor 'oner viz. the coroner ſolely to take an 
indiQtment /#per viſum cor ports, and to take an appeal, and 
to enter the appeal, 'and the- court remains: to {th day 3 
but he can-proceed no farther either upon the:indiftment 
or appefl, but to deliver them over to 4 page z; and 
this. 1s' faved+ to them; by -the ſtatute of 7: 1. cap. 10. 
And this appears by all oar old books. book-caſes, and 
continual experience. 2 /nff. 32. Ibid: 176. 8. P. + 

By ſtat. 4 Ed. 1. commonly called De officio coronate= 
ris, It 1s enaCted, ** That the coroner, upon informas« - 
tion, ſhall go to the places where any be flain, or ſud- 
denly dead, or wounded, ant ſhall forthwith command 
four of the next,towns,. or five or ſix, to appear before 
him in ſuch a place ; and when they are come hither, the 
coroner, upon the oath of. them, ſhall enquire in this 
manner, that. is to wit, if they know where the perſon 
was ſlain, whether it were in any houſe, , field, bed, ta- 
-yern, or company, and who were there likewiſe it is 
to be inquired who were culpable, either of the aft, and 
who were preſent, either. men or women, and of what 
age ſoever they be (if they can-ſpeak, or baye any diſ- 
cretion) ; and how many ſoever be found culpable by io- 
quiſition, in ,any the manners aforeſajd, they ſhall be 
taken and delivered to the ſheriff, and ſhall be commit- 4 
ted to the goal; and ſfich as be found and be not cul- 
pable, ſhall be atzached unto the coming of the Juſtices, 
and their names ſhall be written .in the coroner's rolls. 
If it fortune any ſuch man to þe lain, which is found in 
the fields, or in the woouds ; firſt, it is to be enquired, 
whether he were flain in the ſame place or not; and if 
he. were brought and Jaid there, they ſhall do as much as 
they can to follow their ſteps that brought the body thither, 
whether he were brought upon a horſe or in a cart; it 
ſhall be enquired alſo, if the dead: perſon were knowny 


| or elſe a ſtranger, and where he lay the night betore ; 


and if any be tound culpable of the murder, the coroner 
ſhall immediately go into his houſe, and ſhall enquire 
what goods he hath, and what corn he hath in his 
grange; and if he be a freeman, they ſhall enquire how | 
much Jand he hath, and what it is worch yearly ; and far- 
ther what corn he hath upon the ground : and when 
they have thus enquired uponevery thing; they ſhall cauſe 
all the land, corn; and goods to be valued in like man« 
ner, as if they ſhould be ſold incontinently ; and there- 
upon they ſhall be delivered to the whole townſhip, 
which ſhall be anfwerable before the Juſtices for all ; and 
likewiſe of his freehold, how much it is worth yearly, 
over and above the ſervice due to the lord of the fee, and 
the Jand ſhall remain in the King's hands until the lords 
of the fee have made fine for it; and immediately upon 
theſe things being enquired, the bodies of ſuch perſons 
being dead or flain, ſhall be buried: In like nianner, it 
is to be enquired of them that be drowned or ſuddenly 
dead, and after ſuch bodies are to be ſeen, whether they 
were ſo drowned or ſlain, or ſtrangled, by the ſign of a cord 
tied ſtrait about their necks, or about any of their mem- 
bers, or upon = other hurt found upon their bodies ; 
whereupon they ſhall proceed in the form aforeſaid ; an; 
if they were not ſlain, then ought the coroner to attach 
the finders, and all other in company. "3 RISE 

« Alſo all wounds ought to be viewed, the length} 
breadth, and deepneſs ; and with what weapons, and in 
what part of the body the wound or hurt is; and how 
many be culcaple, and how many wounds there be ; and 
who gave the wound ; all which things muſt be inrolled 
in the ro!l of the coroners ; alſo horſes, boats, carts, 
&c. whereby any are lain, that properly are called deo- 
dands, ſhall be valued and delivered unto the towns, as 
before is ſaid.” | 

In the conſtruton of this ſtatute, the following points 
ſeem to be agreed on : ; | | 

That the ſtatute being wholly direQory, and in affir- 
mance of the Common Law, the coroner is not thereby 
reſtrained from any branch of his power, nor excuſed 
from any part of his duty not mentioned in it, which 
was incident to his office before; and therefore though 
the ſtatute mentions only inquiries of the death of perſons 
ſlain, drowned or ſuddenly dead, yet the -coroner ought 


ale 
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alſo to enquire of the death of thoſe who die'in priſon. 
z Hawk. P.C. 47. Fuz Coron. 421» 3 Infl. 52, 91. 
Bro. Coron. 168. 8. P.C. 51. 


An inquifition! of death, by the oaths of lawfal men | * 
of the county, is ſufficient, our ſaying that they were | feſſton of breaking priſon, or of the confeſſion. of a fe. 
t 


of the next towns ; ſo that it appear at what place, and 
by what jurors, by name, it was taken, and that ſuch 
Jurors were (won. 2 Hawk. P.C. 47- | 

It is clearly agreed, that the inquelt ſhall be taken. on 
the view of the dead body, although the ſtature be filent 
in this matter; and that an inqueſt otherwiſe taken by 
the coroner is void. 2 Hawk. P.C. 48. 

If a dead body, whereon an inqueſt ought to be taken, 
be interred, or ſuffered to putrify, before the coroner 


bath viewed it, the goaler or townſhip ſhall be amerced, | 


2 Howk. P. C. 494. | 

Alſo it hath been reſolved, that a coroner may Ilaw- 
fully, within convenient time, as the ſpace of fourteen 
days after the death, take up a dead body out of the 
grave, in order to view it, not only for the taking of an 
iaqueſt, where none hath been taken before, but alſo for 
the taking of a good one, where any inſufficient one 
hath been taken before. 2 Hawk. P.C. 48. 

It is not neceflary that the inquiſition be taken in the 
very ſame place where the body wag viewed ; and it hath 
been reſolved, that an inquiſition t#ken at D. on the 
view of the body lying dead' at L. may be good. 2 
Hawh. P. C. 48. . 

A coroner cannot enquire of any acceſſories after the 
faft; and therefore it hath been reſolved, that an indiCt- 


ment of *, S. before a coroner, for having received and| 


comforted 6ne who had been guilty of a murder, is void. 
— But he may make enquiry of the acceſſories before the 
fact ; and alſo may enquire whether any ſo guilty have fled 
for the ſame; for which they forfeit ail their goods and 
chattels. 2 Hawk. P.C. 48. | 

A eoroner may, and ought to enquire of al! the cir- 
cumſtances of the party's death, and alſo of all things 
which occaſioned it ; and therefore it is ſaid, that if it 
be found. by his inqueſt, that the perſon deceafed was 
killed by a fall from a bridge into a river, and that the 
bridge was out of repair, by the default of the inhabi- 
tants of ſuch a town, and that thoſe inhabitants are 
bound to repair it, the townſhip ſhall be amerced. 2 

Hawk. P, C. 48. | 
The law gives ſuch high credit to an inquiſition of death, 
found before a coroner, that anciently the Judges would 
not receive a verdict, acquitting a perſon of the death 
of a man found againſt him by the coroner's inqueſt, un- 
leſs the jury finding ſuch acquittal, had alſo found what 
other” perſon did the fat, or by what other means the 
party came to his death ; becauſe it appeared by the co- 
_ roner's view, on record, that a perſon was killed : but 
it it agreed, that the Judges cannot compel a jury to 
make ſuch farther enquiry on an acquittal of a defen- 
dant from any other indiQtment, becauſe it doth not in 
fuch manner appear of record by any ſuch inquiſition 
that a perſon is dead : and it ſeems hard to reconcile the 
ſaid praCtice of compelling a jury to find ſuch farther 
matter with reaſon in any cafe, unleſs it appear in the 
courſe of the evidence by what other means not men- 
tioned in the inditment, the party loſt his life; for it 
ſeems hard, that a jury ſhould be in any caſe compelled to 
find a matter upon their oaths, which they have no evi- 
dence to ſuppost; and therefore if it no way appear to 
them, by what other means the death in queſtion was 
occaſioned, it ſeems difficult to maintain that it ſhall 
not be ſufficient for them to declare ſo to the court. 2 
Hawk. P. C. 49, 50. 

Alſo it hath been formerly held, that if a perſon were 
ſlain, and upon the coroner's inqueſt ſuper viſum corports, 
it were found that F. S. fled, though F. S. were after- 
wards acquitted both of the felony and flight, yet he for- 
feited his goods; for the coroner's inqueſt is {o ſolemn, 
that it is not traverſable ; aiſo when the goods are once law- 
fully veſted in the King by that inqueſt, the property of 
them cannot be diveſted. But this opinion is harſh and 
unreaſonable, that a man ſhall be liable to forfeit all his 
goods, which may perhaps. be all that he is worth, by an 


fin diſcretion, to inform his conſcience, take 


inqueſt taken in his abſence, without either hearing þ;, 

pd bee Cp Fax kia 
or giving him an opportunity of defendi Op tg 
Hawk. Þ. C. 53, " < Y ending himſelf, 2 


The coroner's record of an abjurition, or of the con 


lony by an approver, eſtops the party, no 
verſing the confeſſion, 5-4 alſo Gon, edi mew 
taking from him by dureſs, &c. And it is faid tha is 
the party plead that he is not the ſame perſon, be ſhall 
.concluded by the coroner's recording that he is 
.perſon ; yet in theſe caſes it ſeems, that the Judge _ 
from the people living next the place, of the wh 
cumſtances of the matter. See 2 Hawk. P.C, ak 
If it be found by a coroner's inqueſt, that a marde 
was committed in ſuch a town, and that the murder , 
eſcaped untaken, the townſhip cannot traverſe ſuch eſca 4 
becauſe it makes them only liable to an amercement by 
de minimis non curat lex. 2 Haw, P.C. 52, $,P,C, 24. 
; Alſo it is ſtrongly holden in ſome books, that an in. 
queſt of ſe.f-murder, found. before a coroner, cannot be 
traverfedz but the contrary opinion being alſo holden 
Hy books of as great authority, and ſeeming allo to be 
more agreeable to the general tenor of the Jaw in other 
caſes, it ſeems to be the better opinion, that ſuch inqueſt 
being moved into the King's Bench by certiorari may be 
there traverſed by. the executor or adminiſtrator of the 
perſon deceaſed ; or in caſe the coroner's inqueſt find 
him to have been a lunatic, by the King or the lord of 
'the manor. 2 Hawk. P, C. 54. 
If a coroner appear to have been corrupt in taking an 
inqueſt, it ſeems that a melius inguirend? ſhall £0 to the 
{pecial commiſſioners, who ſhall proceed, not on view, 
but upon teſtimony, and the coroner ſhall have nothing 
to do with ſuch inqueſt ; but where his inqueſt is quaſhed 
for want of form only, he ſhall take a new one in like 
manner, as if he had taken none before. 2 Haut. P., C. 


Inquiſition was taken before the coroner in Oxfar2- 
 /hire, upon the death of the Earl of B. and being removed 
into B, R. it was mored to quaſh it, for that it was 
preſentatum exiſlit per juramentum A. B, C. naming the reft 
.of the jury, but amitted (proborum & legalium hominum) , 
nor did it ſay quod ſeiplum percuſlit. Dedderidge and 
Haughton held it inſufficient for both reaſons; and though 
the indictment is virtute officer by the coroner, yet he is 
bound to the rule of the law in the execution of his 
office, and cannot impanel outlaws and villains, and the 
words in the writ commanding the ſheriff to enquire per 
facramentum prob:rum & legalium hominum, ſhew that the 
law intended of what condition it ſhould be. Palm. 282. 
Paſch. 20 Fac. B. R. the Earl of Berkſh:re's caſe, 

Inquiſition before the coroner found, that S. H. poſing 
a briage between W. and B, in com. H. by reaſon of a 
breach in the bridge fell into the river, where he was 
drowned, and that the bridge is in the will of, &c, and 
in magno decaſu by default of the inhabitants there ; it 
was held, that the coroner may find ſuch a nulance as 
occaſions the death of a man, and that the townſhip ſhall 
be amerced thereupon ; but becauſe it was not ſound that | 
the town was bound to repair this bridge, the indictment 
as to that was quaſhed, Allen 51. Hl, 23 Car. B.R. 
Samuel Hall's cale. 

A. B. of Gray's Inn, being drowned in a ducking- 
pond, the coroner's ingue/? found him f+!o de ſe ; but upon 
ſeveral affidavits produced, that he was diſlempeed in his 
head, the court was moved, that the inquiſition might 
not be filed, eſpecially fince the coroner would not ſuffer 
any witneſſes to be examined in the behalf of the admt- 
niſtrator of B. to prove that he was diftempered in mindy 
and for that reaſon they granted a new 7ri«/; but becauſe 
the inqueſt could not be ſuper viſum corporis, it was or» 
dered, that the inqueſt ſhould be made by fix of the former 
jury, of which there were eighteen ; that fourteen of them 
had found him felo de ſe but four Eifowted ; fo three of thiſe 
four, and three more of thoſe who had found him guity, ond 
fix new jurors were appointed, and that they foruld bave 
counſel and witneſſes on bath ſides, which ought to be. done. 


| by all coroners, fince the law has {o great regard to inqui- 
"EO tions | 


| 


COR 


þrions taken before them, that they are not traverſable ; | 


was inſiſted for the adminiſtrator, that this, new 
;nquiſition might be taken before the Chief Juſtice, -who 
admitted, that be could do it in any place, he being Chief 
Coroner of England, but would not grant that part of the 

motion, becauſe it was the ignorance of the coroner not 
| {o hear any witneſſes againſt the King, and not any 
miſbehaviour of him in his office, which was the occaſion 
of this complaint z thereupon the jury proceeded before 
the coroner, and upon this ſecond inqueſt he was found 


felb de ſe. 2 Sid. 90, 101, 144. Hill. 16. 58. Berkeley's 


cale. ' MP 
It was moved to amend an inquiſition taken by a coroner 


in York ſuper viſium corports 3 the court ordered, that the 
cofoner attend ſuch a day, and amend it in court in all 
wints but the matter of the verditt. Sid. 225. pl. 18. 
Mich. 16 Car. 2. B. R. the King v. Harriſon. er 

Where a coroner emits to inquire, B. R: as ſupreme 
coroner throughout England may enquire, or may .make 
commiſſioners to enquire ; or commiſhoners of oyer or 
terminer may enquire; but then it is not ſuper viſum cor- 
is, and therefore may be traverſed. Per cur. Lent. 
182. Hill. 23 & 24 Gar, 2. B. R. Stanlack's caſe. 

A motion was made to quaſh an inquiſition taken be- 
fore the coroners ſuper viſum corports of one that had 
killed himſelf, which found that he was felo de ſe; but 
the court were informed, ' that the party was non compes 
mentis, and that there had been an undue pradtice by the 
coroner, of both which great proof was made, and upon 
that it was guaſhed, ent. 352. Mich. 32 Car. 2. B. R. 
Anon. 

The defendant was fz/o de ſe, and the coroner's inqueſt 
found him a lunatic ; and now Mr. Fones moved tor a 
melius inquirendum, but it was denzed, becauſe there way no 
defeQ in the inquiſition 3 but the court told him, that if 
he could produce. an affidavit that the jury did not go ac- 
cording to their evidence, -or of any indireft proceedings of 
the coroner, then they would grant it ; but it was afters 
wards quaſhed, becauſe they had omitted the year of the 
King. - Len 89. Paſch. 1 Fac. 2. B. R. ihe King vy. 
Hether all. 

If a coroner's inqueſt is guaſhed, he muſt take a new 
ene ſuper viſum corporis ; but if a melius inquirendum 75 
granted upon a male ſe geſſit of the coroner, the new in- 
quiry muſt be before the ſheriffs or commiſſioners, upon 
aſhdavits, and not ſuper viſum corporis ; becauſe none but 
@ coroner can enquire ſuper viſum corporis, and he is not to 
be truſted again. 1 Salk. 190. Mich, 1 W.& M. in 
B. R. the King v. Bunney, | 

Caption of an inquiſition is not to he amended ; per 

Alftry and cur. Comb, 70. Mich. 3 Fat. B. R. Anon. 

It was moved to quaſh an inquiſition taken before a 
coroner, whereupon the jury find that a poſt in the bigh- 
way was unica cauſa movens ad mortem ; and he excepted 
to it, becauſe it was nos certe credimus eſſe cauſam mortis, 
whereas it ought to be certain, and therefore it was quaſhed, 
12 Md. 112. 1 Hill. 8 Will. 3. Anon, p 

The coroner ought ta accept ſuch a preſentment as the jury 
mates ; per cur” abſente Holt Ch. J. Comb. 386. Mich. 
8//l. 3. B. R. Smith's cafe. 

A perſon having killed himſelf, as there was reaſon to 
believe, feloniouſly, for that he had made a formal will 
jult before, and the coroner having ſworn the jury to in- 
quire, finding the evidence given very ſtrong, took off ſome 
of the inque/t ; and per Ho/t, It is not in a SED power 
to take off a juryman after he was ſworn; and though 
this coroner be a weak filly man, yet that is no reaſon why 
; there ſhould not be an information againſt him ; for ſuch 
men mult learn, they muſt not thruſt themſelves into 
offices : and the return of the inquiſition, finding the de- 
ceaſed nor compos, not being filed, it was quaſhed per 
cur. 12 Md. 423. Paſch. 13 Will. 3. The Kang v. 
Stukely, | 

If the inquiſition ſhall be quaſhed in the court of 
Ring's Bench, the coroner, by leave of the court, may 
take up the body again, and take a new inquilition. 
Stran. 167, 533. 

By ſtat 1 & 2 P.&. IM. c. 13. ſe#. 5. Coroner mult 
take the evidence in writing, and bind over the witneſles. 

VoL,1I, Nye 49+ 


and it 


"_—— 


[ 


| 
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3+ His power and duty in returning writ, wit tn" eli 
matters. | | , m_—_ write, and in bet: 
Extendi facias upon a ſtatute merchant iſſued, and & 


ſheriff did not return the writ, and the party made thereo 


ſuggeſtion, and prayed writ to the eoroners, and could 
not have it, but only a re-extent; Br. Statute Merchant, 
pl. 34. cites 27 Ed. 3. and Fitz. Suggeſtion. 20: h 

If the fherif” does not ſerve the replevin at the pluries, 
proceſs ſhall iſſue to the coroners, and- there the ſherj 
has loſt his power to ſue any proceſs in it after, by the 
oy opinion. Br. Office and of. pl. 43. cites 43 Ed, 3. 

Where the /heriff” does nothing in replevin at the alias; 
nor at the pluries, proceſs ſhall ire to the coroners to attach 
the heriff and to make reple 
cites 43 Ed. 3. 26. 

Note ; that proceſs dire&7ed to the coroners to ſerve; 
this ought to be ſerved by all the coroners ; but where 
they are to give judgment, the judgment of two of them 
ſuffices where they are four ; for in the one caſe they are 
Judges, and in the other only miniſters. By, Proceſs, 
pl. 172. cites 14 H. 4. 

Proceſs ſhall not be made to the coroners where there is 
no ſheriff, or where the ſheriff is dead ; for the ſheriff is 
an officer immediate to the court, for proceſs ſhall not - 
iſſue to the coroners unleſs in Feud caſes ; as where the 
plaintiff ſays, that the ſheriff is his couſin, and prays 
proceſs to the coroners, and the other does not deny it; 
there proceſs ſhall iſſue to the coroners, and otherwiſe 
pot Br. Proceſs 50. cites 22 H. 6. 51. by all the Ju- 

ICs, | | 

If a feeriff of a county in a city be in contempt, the ats 
tachment is to go the coroner, and not to the mayor 
or chief officer of the corporation in fuch city or town 
and if the offender be out of his office, the attachment ſhall 
be direCted to the new ſheriff, 2 Yent. 216. Mich. 2 W. 
& M. in C.B, Anon. : : 

In the cafe of two coroners, if the one be challenged, 
the other muſt aCt, and yet both make one officer. x 
Salk. 152. pl. 2. Caſh. W.t& M. in B. R. in caſe of 
the King and Dueen v. Warrington, 

By the Common Law, the coroner might, without the 
concurrence of any other, receive an appeal of felony or 
mayhem, on the plaintiff's finding ſufficient pledges to 
the ſheriff for the proſecution ; but it being provided by 
Weſim. 1. cap. 10. that the ſheriff ſhall have counter- 
rolls with the coroner, it ſeems that no appeal, ſince that 
ſtatute, is well commenced before the coroners unleſs 
the ſheriff be preſent to make a counter-roll of the pro- . 
ceedings ; yet the coroner ſeems ſtill to be the only judges 
2 Hawk. P. C. 50, 51. 

A coroner cannot receive a bill of appeal of an offence 
done out of the county, becauſe there can be no trial 
thereof by the county ; but he may receive the appeal of 
an approver, or take the abjuration of one who confeſſes 
a felony done in any county ; becauſe after ſuch confeſ- - 
ſions there is no need of any trial. 2 Hawt. P. C. 51. 

A coroner may certainly award procels, till the exigent 
on a bill of appeal before him, and ſuch proceſs ſhall be 
awarded by ' him only, and not by him and the ſheriff 
jointly, and he may proceed thereon till outlawry ; but 
lince Magna Charta, by which it is enaQted, cap. 17. 
That no ſheriff, con/lable, coroner, or other bailiff of the King, 
ſhall hold pleas of the crown, he cannot proceed to the 
trial of the appellee. Hawk, P.C. 51; 

An appeal before the coroner may be removed into the 
King's Bench or Chancery. by certicrari direCted to the 
coroners and ſheriff, but not by one direCQted to the ſheriff 
only. : | 
The coroner may receive the appeal of an approver, 
for an offence in the ſame or in a different county ; and if 
the appellee be in the fame county, he may award a pro- 
ceſs againſt him to the ſheriff, till it come to the exigent ; 
but it the appellee be in a foreign county, the coroner 
cannot award proceſs againſt him, but muſt leave it to 
the Juſtices of a gaol-delivery, or others before whom 
the appeal is aſterwards recorded, 2 Aawk. P.C. 


2, 
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Vin» Br. Proceſs, pl. 21, 
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A coroner may take the confeſſion and abjuration of a 
felon, and alſo the confeſſion of a felony by an approver. 
And as to abjuration, it is to be obſerved, that at the 
Common Law, if a perſon accuſed of any felony, {except 
ſacrilege) whether in the ſame or any other county, for 
which he was liable to judgment of death, and not charged 
with treaſon, had fled to any church or church-yard, 
and within forty days confeſſed himſelf guilty before the 
coroner, and declared all the particular circumſtances of 
the offence, and thereupon taken the oath in that caſe 
provided, (the ſubſtance whereof was, that he abjured 
the realm, and would depart as ſoon as poffible, at the 
| Port which ſhould be aſſigned him, and never return 
without leave from the King, &c.) he ſaved his life, if 
he obſerved the terms of the oath, by going with all con- 
venient ſpeed, the neareſt way to the port aſſigned, &c, 
but he was attainted of the felony by ſuch abjuration 
without more, and conſequently forfeited his lands, goods, 
&c. And now by 21 Fac. 1. c. 28. it is enaCted, That 
20 ſanfuary, or privilege of ſanftuary, ſhall be admitted or 
allowed in any caſe. 2 Haw. 52. 


4. How puniſhed for miſdemeanors ; and how diſcharged 
or removed, 

An attachment was awarded againſt the coroners of 
York, becauſe A. was 59 exattus, but they would not give 
judgment of the outlawry, and an afhdavit of that was 
made. And Millington, an ancient attorney ſaid, that 
the coroners of Szafford for ſuch an offence were fined 
every one 10/, but after the judgment of the outlawry 
pronounced they may /tay the return of the exigent for to 
be adviſed, if the caſe requires. Noy 113. Trim. 2 Fac. 
C. B. Anon, 

In caſe again/t four coroners ; for that F. S$. was out- 
lawed at the plaintiff's ſuit, and a capias utlagatum de- 
livered to the coroner, and though they might eafily have 
arreſted him, and he was once in company with one of them, 
falſely returned a non eft inventus. It was objected, that 
the aftion ought not to be brought againſt all four, for it 
was faid the writ was delivered but to one, and the alle- 
gation was, that the plaintiff was in company with one 
of them, &c. but it was anſwered, that all four made 
but one officer, and beſides, they a!l joined in making the 
falſe return; and judgment for the plaintiff N'fs. Freem. 
Rep. 191, 192. pl. 195. Paſch. 1675. C. B. Naylor's 
caſe. | 

By flat. 3 Hen. 7. cap. 1. A coroner ſhall not be remiſs, 
but ſhail duly execute his cffice according to law, on pain of 5 1. 

Stat. 1H. 8. cap. 7. Tuſiices of afſize and peace have 
power to enquire of nd puniſh the defauits and extortions of 
coroners. 

'The coroner zs to return his inquiſition at the next gaol 
delivery, and becauſe he did not, the court diſcharged him, 
and /et a fine 5f 1001. upon his head, they having found 
jt murder, and that he kept the inquiſition in his pocket. 
Pur cur* iti a nota. Keb. 280. pl. 81. Paſch. 14 Car. 2. 
B, R. The King v. Buckhurſt, & aP, 

For more of Coroner in general, fee 2 Hawk, Pl. C. 
42 to 55. cap. 9. and 2 Hale's Hift. of Pl. of the Crown, 
53 to 69. cap. 8. concerning the coroner, and his court 
and authority in pleas of the crown. 

A coroner is not made by commiſſun but” by writ, and 
when he is eleted by writ, it is returned in Chancery, 
and is a judicial aft of record; and therefore, when the 
King dies, this ſhall remain, where ali manner of com- 
miſhons ceaſe by demiſe of the King, as commiſſions of 
Juſtices, and the like ; but judicial acts ſhall remain, and 
ſo the coroner ſhall remain, till he be removed by writ of 
the King, Br, Office and Off. pl. 25. cites 4 Ed. 4. and 


44: 

On ſuggeſtion that a coroner had not ſufficient lands 
within the hundred, a writ iſſued to chooſe another, and 
one was choſen, Rhodes and Windham held that this is 
a good diſcharge; though F. N. B. 163. (N) ſays, that he 
ought to be diſcharged by writ. Godb. 105, pl. 123. 
Mrh. 28 & 29 Eliz. C. B. Anon. 

The coroner ſhall be diſcharged of his office by the 
King's writ fent unto him, and thereupon ſhall iſſue an- 
other wrt directed wnto the ſheriff to chooſe a new coroner, 


x 
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and that writ ſhall recite the cauſe of the 4; p 
other coroner. F,N.B. 163. (G). f e diſcharge of the 


If a coroner is in a languiſhing condition, 


with old age that he cannot exerciſe the office, or or ſo broken 


becomes 


ralytic, it 1s good cauſe ta remove him, 8 Rep, Fm 
nota of the Reporter. "+ 44. Dona 
If a coroner be diſcharged of his office by falſe ſuggeſ. 


tion, by the King's writ direfled to the fheri 
party may come into the Chancery, and fro opens 
10 enquire of the ſaid falſe ſuggeſtion, and to return the 
enquiry before the King into the Chancery ; and if it he 
found to be falſe, then the King may make a ſuper ſedeas 
to the ſheriff, that he do not remove the coroner it, 65; 
and if he be removed, that he ſuffer him to exerciſe bis 
office as he did before. F.N. B. 164. (D). | 

If any coroner be ſo far engaged in any other public 
buſineſs in the county, that he cannot have leiſure enou h 
to attend the office of a coroner, or if he be choſen 24 
deror of a foreſt, or if he have not ſufficient lands in the 
ſame county whereon to live according to his ſtate and 
degree; or if he be diſabled, either by old age or any in- 
veterate diſeaſe, as the palſy, or the like, to execute his 
office as he ought ; and, as and ſome ſay, if he follow any 
common trade ; he may be diſcharged by the writ De 9+ 
ronatore exonerando, which being direCted to the ſheriff 
after a recital of the particular caufe of the diſcharge of 
ſuch coroner, commands him to cauſe another to be 
choſen in his room. F. N. B. x63. $S.P.C.48. 8 
Co. 41. 2 Infl. 32. , 

But if any writ of this kind be grounded on any un» 
true ſuggeſtion, the coroner may procure a commiſſion 
from the Chancery, to enquire of the truth of it, and to 
return the enquiry before the King into Chancery; and if 
upon ſuch commithon, the ſuggeſtion be diſproved, the 
King may make a /uperſedeas to the ſheriff, that he do 
not remove ſuch coroner, or if he have removed him, 
that he ſuffer him to execute the office as he did before, 
Reg. 177, 178. F.N. B. 164. S. P.C. 49. 

If a coroner be remiſs in coming to do his office, when 
he is ſent for, &-, he fhall be amerced by virtue of the 
above mentioned ſtatute De coronatoribus, S.P.C. 51 


Salk. 377. A. P.C. 170. 


5. Of the fees that he may lawfully take, 

By itat. e/im. 1. 3 #d. I. 4 it 1s enafted, that 
no coroner demand or take any thing of any man to do 
his office, upon pain of great forfeiture to the King. 
See 2 Inſt. 175. 

But it is enaRted by 3 Hen. 7. cap. xt. 'That a coro- 
ner have for hisfee, upon every inquiſition taken upon 
the view of a body ſlain, 13s. 4d. of the goods and 
chattels of the ſlayer and murderer, if he have any goods; 
and if he have no goods, of ſuch amercements, as ſhall 
fortune any townſhip to be amerced for the eſcape of the 
murderer, &c. 

But the coroners endeavouring to extend this ſtatute to 
perſons ſlain by miſadventure, it was enaCted: by the 1 
Hen. 8. cap. 7. that upon a requeſt made to a coroner 
to come and enquire upon the view of any perſon flaing 
drowned, or otherwiſe dead, by misfortune, the faid c0- 
roner ſhall diligently do his office, without taking any 
thing therefore, upon paying to every coroner that will not 
endeavour himſelf to do his office, (as afore is faid) or 
that taketh any thing for doing his office, upon every 
perſon dead by miſadyenture, for every time forty ſhil- 
lings. 

Stat. 25 Geo. 2. cap. 29. ſe. 1, Whereas the office 
of coroner is a very ancient and neceflary office ; and 
whereas by an aC&t made in the third year of the reign 0 
King Hen. 7. reciting, that coroners had not, nor 
ought to have any thing by the law for their office doing 3 
which oft time had been the occaſion that coroners had 
been remiſs in doing their office ; it was ordained that 2 
coroner ſhould have for his ſee, upon every inquiſiton 
taken upon the view of the body ſlain 13s. 4 4. of the 

oods and chattels of him that is the ſlayer and murderer, 
if he have any goods; and if he have no goods, of 
ſuch americiaments as ſhould fortune any townthip to be 


amerced, for the eſcape of the murderer ; and ny 
e 
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the ſaid fee of 13 5. 4 4. due only upon an inquiſition 


the view of the body flain or murdered, and 


taken vupoM 


ayable only out of the goods and chattels of the flayer 


%r murderer, or. out of the amerciaments impoſed upon 
the townſhip, if the murderer eſcape, is not an adequate 
eward for the general execution of the faid office: 
'herefore for every inquiſition, not taken 'upon view of 
a body dying in gaol, the coroner ſhall have 205; and 
alſo 9 4. for every mile he ſhall be compelled to travel 
from his uſual place of abode to take ſuch inquiſition ; 
to be paid by order of the Juſtices in ſeſſions out of the 
county rates 3 for which order no fee ſhall be paid. 

8:4, 2. And for every inquiſition taken on view of a 
body dying In priſon, he ſhall be paid fo much not ex- 
ceeding twenty ſhillings, as the Juſtices in ſeſſions ſhall 
allow, to be paid in like manner, ; 

- $4. 3- And for every inquiſition on a body lain, 
135. 44. payable by the ſaid aCt of 3 H. 7. out of the 
s and chattels of the ſlayer or murderer. 

$:. 4- Coroners taking more than their fees here 1i- 
mited ſhall be deemed guilty of extortion. 

$eff. 5. But no coroner of the King's houſhold, and 
of the verge of the King's palaces, nor any coroner of 
the admiralty, or of the county palatine of Durham , nor 
of the city of London and borough of Southwark, nor 
any franchiſes belonging to the ſaid city; nor of any 
city, town or franchiſe, not contributing to the county 
rates, or within which ſuch rates have not been uſually 
afſefſed, ſhall be intitled to any benefit of this aCt ; but 
they ſhall have ſuch fees and falaries as they were allowed 
before this at, or as ſhall be allowed by the perſons by 
whom they have been appointed. 

$:4. 6. If any coroner, not appointed by an annual 
eleftion- or nomination, or whoſe office is annexed 
to any other office, ſhall be convicted of extortion 
for taking more than his lawful fees, or of wilful neg- 
left of his duty, or miſdemeanor in his office; the court 
may adjudge him to be amoved from his office ; and 
thereupon, if he ſhall have been eleQted by the free- 
holders, a writ ſhall iſſue for removing him, and eleCt- 
ing another in his ſtead ; and if he hath been appointed by 
the lord of any liberty or franchiſe, or in any other 
manner than by the freeholders, the perſon intitled to 
nomination, ſhall on notice of ſuch judgment of amoval, 
nominate another perſon in his ſtead. 

Corpo2al oath. See Oaty. | 

Cozpozation, (Corporatio,) A body politic, or a body 
incorporate ; ſo called, becauſe the - perſons are made 
into a body, and of capacity to take and grant, &c. 
And this body politic or arcorporate may commence 
and be eſtabliſhed three manner of ways, viz. by pre- 
ſeription, by &etters patent, or by ad of parliament, Every 
body politic or corp:rate is either ecclefiaftical or lay : 
ecclfiaflical is either regular, as abbots, priors, &c. or 
ſecular, as biſhops, deans, archdeacons, parſons, vicars, 
Sc. lay, as mayor, commonalty, bailiff, and burgeſles, 
&c. allo every body politic or corporate is cither eleive, 
preſentative, collative, or donative. And again, it is 
either ſole or aggregate of many, which laſt is by the 
Givilians called coilegium or univerſitas. Coke on Litt. fol. 
250. and 3 nfl. fol. 202: | 


Corporation ſpiritual, and of dead perſons in the law, Is| 


where the corporations confitt of an abbot and convent, 
which had beginning of the King and the pope, when he 
had to do here ; corporation ſpiritual, and of able perſon; 
in the law, is where it conſiſts of a dean and chapter, a 
maſter of a college or hoſpital ; and this had beginning 
from the King only. 

Corroration temporal by the King, Is where there is a 
mayor and commona'ty, Cor peration temporal by autho- 
ty of the Common Law, is the parliament, conſiſting 
0t the King, the head ; the lords ſpiritzal and temporal and 
commons, the body. 

Corporations are of ſeveral natures, all of them inſti- 
tuted for the better government of a people combined 
oper, and living under a regular ſyſtem of laws. 10 

* 29, b, Z1. þ. | | 

Of corporations ſome are ſole, and ſome are aggre- 


be: a ſole corporation conGiſts of one perſon only as 


C O R 
the King ; ſo a clergyman, 
bend, parſon or -vicar, is 
1 Rol. Abr. 512, | 

A corporation aggregate is an artificial body of men, 
compoſed of divers conſtituent members ad in/tar corporit 
bumant, the ligaments' of which body politic or artifi- 
| cial body are the franchiſes and liberties thereof, which 
bind and unite all its members together ; and the whole 
frame and effence of the corporation conſiſt therein. 4 
Med. 54. Carth. 217. 1 Show. 280. fd 

Alſo corporations are ſaid to be egcleſiaſtical or lay : 
of eccleſiaſtical corporations ſome wer#called regular, as 
abbots, priors, &«c. others ſecular, as bilhops, deans, &c. 
Co. Lit 250. a. 3 Inſt. 202. | 

Of lay corporations ſome are ſaid to be for general 
government ; as thoſe of mayor and commonalty, &c. 
Some for a particular | 645. z as for the advancement of 
learning, charity, or. ſome particular trade or branch of 
buſineſs : theſe receive their ſanQtion from the crown, 
and muſt be by the King's licence ; though a private per- 
ſon may be founder, and may give them laws to which 


they muſt ſquare themſelves in their future condut. x + 
Bac. Abr. 500, | 


by being made a biſhop, pre” 
ſaid to be a fole corporation- 


I. Who may make a corporation. 
2. Of the names of corporations. 
3. Statutes concerning corporations. 


» 

I. Who may make a corporation, 

The King by virtue of his prerogative, is the only 
perſon that can ere either an eccletaſtical or lay cor- 
poration. 10 Co. 33. b, 

But alſo the King may give power to a common 
perion to name the corporation, and the perſons it is to 
conſiſt of ; but when he hath ſo done, this corporation 
does not take its efſence from the common perſon, but 
trom the King. 10 Co. 33. b. 

Alſo by the 3 Eliz. cap. 5, Every perſon ſciſed of 
an eſtate in fee-ſimple, and by deed inrolled in the 
high court of Chancery ere an hoſpital or houſe of 
correction, which ſhall be incorporated, and have perpe- 
tual ſucceſhon, and ſhall be viſited by-ſuch perſons as 
thall be nominated by the founders thereof, &c. See 2 
Injt. 720. | | 

In the creating a, corporation, the law does not ſeem 
to require any ſet form of words to be made uſe of as 
incorporo, fundo, erigo, fc. but any words equivalent will 
be ſufficient, 10 Co. 30. Style 198. Y 

The King may grant to the commonalty of D. that 
they ſhall be incorporated by the name .of Mayor, &c. 
and that they may chooſe a mayor, &c. and this is a 
good corporation, though the election of a mayor is in 
futuro ; for there is diverſity between a power, liberty, 
franchiſe, or other thing newly created, which may take 
effect in futuro, and an-eſtate or intereſt which none can 
take without a preſent capacity. 10 Co. 27. b. ZI. a. b. 

A patent procured by ſome few perſons only, ſhall 
not bind the reſt, nor can the inhabitants of a town be 
incorporated without the aſſent of the major part of them. 
i Rol. Rep, 226. 2 Brownl. 100. FEE 

As it is the King's charter that creates corporations, fo 
ſuch charter may mould and frame them as it ſhall think 
ht, 3 Mod. 13. | 

One corporation may be made out of another ; but it 
muſt be by the King's charter; therefore where the 
mayor and: commonalty of London preſcribe to. make an- 
other corporation in the city, though their cuſtoms are 
confirmed by parliament, yet it was held not be good, 
without the King's charter. 10 Co, 31. 49 Ed. 3. 4. 
49 Af. 8, Moor 584. 1 Sid. 291. 2 Keb. 52, 63, 88. 
1 Salk. 192. 


2. Of the names of corporations, | 

The names of corporations are given of neceſlity ; for 
the name is, as it were, the very being of the conſtitu- 
tion ; for though it is the will of the King that erects 
them, yet the name is the knot of their combination, | 
without which they could not_ perform their hs oh 
- | aQts ; 
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atts; for it is no' body to plead and be impleaded, to 
fake and give, until it hath got a name. 1 Leon. 163. 
Gilb. Hift. C. B. 225. F 

The names of corporations are uſually taken, firſt, 
from the perſons of which they conſiſt ; ſecondly, from 
the uſe and deſign of their being ; thirdly, from the 
names of the patrons that firſt procured their inſtitution ; 
fourthly, from the place they reſide in ; fifthly, from the 
names of ſaints. See Gilb. H. C. B. 226, 227. 

But though a corporation muſt have a name, yet that 
muſt be underſtood to be either expreſſed in the patent, 
or implied in the nature of the thing ; as if the King 
ſhould incorporate the inhabitants of Dale with power to 
chooſe a mayor annually, though no name be given, 
yet it is a good corporation, by the name of Mayor and 
commonalty. So the city of Norwich is incorporated to 
be a mayor and ſherifts, by the charter of Henry the 
Fourth, and are called Mayor, ſheriff, and commonalty. 
1 Salk. 191. 

Alſo the King may incorporate a town by name, 
and after by another name, and then they ſhall uſe their 
name according to their ſecond corporationz and yet 
they ſhall continue their poſſeſſions they had before by 
the other name. 21 £. 4. 59. Fitz*Grant, 30. S. C. 

So a corporation may be incorporated by one name, 
and power given them to ſue and purchaſe land by anothe: 
name. 1 rey 

The College of Phyficians were incorporated by the 
name of the Preſident, College, or Commonalty of the Fa- 
culty of Phyſic, and afterwards in the patent it was 
granted, that the preſident of the college ſhould ſue and 
be ſued in behalf of the college. The college brought an 


ation againſt Dr. Salmon upon the ſtatute for practiſing, 


without licence, under the ſeal of the college, and de- 
clared by the name of the preſident and college, or by 
the name of the preſident of the college ; and the court 
allowed to ſue by either, and ſo were the precedents ; 
for though it was a rare inſtance that the corporation 
ſhould be incorporated by one name, and have leave to 
ſue by another name ; yet when it is ſo, it is very natu- 
ral and proper. 5 Med. 327. 

Although the names of corporations are not merely 
arbitrary ſounds, yet if there be enough faid to ſhew 
that there is ſuch an artihcial being, and to diſtiaguiſh it 
from all others, the body politic is well named,. though 
\the words and ſyllables are varied from ; and this the ra- 
ther in grants which are to have a favourable conſtruc- 
tion. 1c Co. 125, Gouldf. 122. | Ws 

So if the name be expreſſed by words ſynonymous, it 
is ſufficient ; as if a college be inſtituted by the name of 
Guardianus & ſchalares domus ſive collegit ſcholartum de 
Merion, and they make a leaſe by the name of Cu/os, 
ſeho'ares, it is good. 10 Co. 125. 

It there be a corporation tounded by the name of 
Mayer and bergenſes burgi dom' Regis de Lynn Regis, and 
an obligation is made to them by the name of Mayor and 
burgenſes de Lynn Regis, without ſaying burgi dom" Regt, 
it is well enough ; for the parties are ſufficientiy exprefl- 
ed ; and all boroughs are founded by the King. 10 Cv. 


125. 
If a houſe be founded by the name of Minifler Dei pau- 
pris domus, and a leaſe be made by the name of Miniſter 
-2auperis domus Dei, this is well enough ; for the ſame de- 
ſign is ſpecified by both names, Mb. 124. . 
But it a houſe be founded by the name of Guardianus 
& ſchilares domus ſive collegii ſcholarium d: Merton ; and a 
teaſe be made by.them by the name of Guardianus & ſeho- 
 tares domus five collegit 4. Merton, it is a material vari- 
ance of the name, fince they have not expreſſed the de- 
fizn of the houſe, which is a ſubſtantial part of the 
name. 10 Co. 125. 

But if a coliege be inſtituted by the name of Aula ſcho- 
larum Regine, to be governed by a provoſt, and they are 
confirmed by the King, by the name of Prepoſitus & ſcho- 
lares auig Regine, and they make a grant of an advowſon 
by that name, this is good ; for that college would never 


for then it would be a fole corporation, which is contrary 
to the zcneral convenience of {uch a body ; for the name 
2 


| 


| the firſt writ are always the ſame. 


q 


| 


for if the preſident of ſcholars of Cs 


_of his courts for due remed 
'natty or puniſhment for ſuc 


any aCts or ordinanees, 


| the Chancellor, &c. 
have a name according to the words of the firſt charter, |. 


Ee O.R 


would be Prepoſitus ſcholarum aule Reging, 
be intended, and the word ſcheolares is 
the former caſe; and the placing it 
the eſtabliſhment, and this confirmation of the 
common appellation, are good interpreters of 


Which cannot 
not required, ag in 
were It is, confirms 
King, and 
ny 3 a the name. 11 Co. 20. | _ ts 
ard the Fourth, incorporated the de 
of /indſor, by the name of 'The King's Pros Chovet nj by : 
George the Martyr ; and in the time of Philip and 14 ta 
made a Jeaſe by the name of the Dean and Canon; Wis 
| King's and Lucen's Free Chapel, &c, his was (OO 
material miſtake of the name; for it takes its a—_— x 
the founder that is here miſtaken, and the nam 4 
different perſon ſubſtituted in his room. 1 Cs. x1 "© aps 
It a corporation be founded by the name of nu dean 
and chapter of the cathedral church in Oxford and en 
make a leaſe by the name of the dean and chapter of by 
cathedral chureh in the univerſity of Oxford, this is « " 
enough ; for the place of the ſituation is well and luſſc 
ently ſhewn. Poph. 57. ” 
It the prior of St, Hichael of Coventry makes 3 leaſe þ 
the name. of the dean of Coventry, this is good ; if they 
had granted an annuity or corody, and the name of ' 
ſaint had been omitted. 10: Co. 124. mY 


If there be an immaterial addition, this doth not hurt ; 
» 


rpus Chriſti 
in Oxford, make a leaſe by the _ of we. Sheer. 
(cholars of Corpus Chri/ti college in com' Oxon, this is good ; 
for utile per inutile non vitiatur. Cro, Eliz, $16, P 
In deviſes, if the name of the corporation be miſtaken 
yet if there be words ſufficient to ſhew that the te{tatos 
could only mean and intend ſuch a one, it will be fv. 
joey as a peviia to George biſhop of Norwich, when 
is name is John, &c, 11 Co. 21. \ ; 
106, Pet | ONE 0 
But if a deviſe be to the abbot of St. Peter where it is 
really the abbot of St Paul, the deviſe is void; for here 
the ſaint's name is the only ſpecification of the party in 
the deviſe, which is miſtaken. Z1. 33. 19 Hean,8,8, 
A parſon mult be impleaded by Chriſtian and ſi:name, 
and not Fohn parſon of D. &c. but in other ſole cor- 
porations, the Chriſtian only name is ſufficient ; as Jobe 
biſbop of Canterbury, Thomas abbot of D. &c, 2 Injt. bbs 
Yelv. 34» 49- 
But where the corporation is aggregate of many capable 


perſons, as mayor and commonalty, dean and chapter, 


&c. none of them in pleading, 'are named by their proper 
Chriſtian and ſurnames ; and the reaſon is, becauſe in the 
firſt place, the death of the individual is a good plea in 
abatement, for a new ſucceſſor comes in his p/ace, that 
was not party to the former writ ; but bodies aggregate 
are immortal and invariable ; and therefore the parties to 


2 [n/?. 666. Sin. 2. 


3 Statutes concerning corporations. 
y ſtat. 1 Eg. 3. /f. 2. c.g. Corporations are to enjoy 
their franchiſes as uſual. 
By ſtat. 15 Her. 6. c. 6. They are to be reſtrained by 
Juſtices of the peace from making unreaſonable bye-laws. 
Stat. 19 Hen. 7. cap. 7, No maſter, wardens and fel- 
lowſhips of crafts, nor rulers of. guilds or ſraternities, 


ſhall make any aCts, nor execute any made, in diſhert- 


tance or diminution of the prerogative of the King nor 
of other, nor againſt the common profit of the people ; 


except the ſame aCfts be examined and approved by the 


Chancellor, Treaſurer, or Chief Juſtices of either bench, 
or three of them, or before both the Juſtices of aſſize 1n 
their circuit ; upon pain of forfeiture of 40/. and none of 
the ſame bodies corporate ſhall make any acts or ordi- 
nances to reſtrain any perſon to fue to the King or any 
Ys nor put nor execute any Pe 


ſuit, upon pain of forteiture 
28 H. 8. c. 5. Corporations are not to make 
except the Tame be approved by 


of 40/. 
By ſtat. 


Stat, 33. Hen. 8. cap. 27. Every order and ſtatute made 


or to be made by any founder of any hoſpital or other cor- 


poration, whereby the grant or election of the gorans r. 


SS _ 

ital or corporationg with the afſent of the more 
p60 uch of the ſame. hoſpital. or corporation as ſhall 
pm voice of 'afent. to the ſame, ſhould. be hindered. by 
any one or more, being the leſſer number of ſuch corpo- 
ration, ſhall. be void-; and all oaths for the obſervance of 
any ſuch order or ſtatute ſhall be void. And no perſons 
of any ſuch hoſpital or corporation ſhall be compelled to 
take any oath for the obſerving of any ſuch order or ſta- 
tute ; upon pain of every perſon giving ſuch oath to for. 
ſeit 54. the one moiety to the King, and the other moiety 
to any that will ſue, "$424 Y | 

By ſtat. 34 & 35 Hen. 8, c- 22. Their power of inrolling 
bargains and ſales by huſband and wife is confirmed, 
_ Stat. 2 & 3 Phil. & Mar. cap. 18, feet. 2. All com- 
miſſions to be granted to.any city or town corporate, not 
being a county in itſelf, for the keeping of their peace, 
and delivery of. the gaols, ſhall be good in law, notwith- 
{tzading the granting of any like commiſſions to any 


CO 


| made ſhall afterwards become void 3 it: ſhall-be lawfut fof 


the court of King's Bench, on, motion' made, to award'a ' 
mandamus, requiring the members of ſuch city, &&e, having 
a right to vote, to-afſemble themſelves on a day and time 
to be. prefixed in ſuch writ, and to proceed'to eletion, 
or to fighify to the court good cauſe to the contrary ; and 
thereupon to cauſe ſuch proceedings to be niade as in 
other. cafes of mandamus 'for the eleftion of officers of 
corporations : and of the day and time appointed by the 
writ, public notice'in writing ſhall; by ſuch perſon as 
the ſaid court ſhall appoint, be affixed in the market-ptace, 
or ſome other public plice, fix days before the' day ap- 
pointed ; and ſuch officer ſhall preſide 'in the affembly as 
ought to have preſided at the eleQion of ſuch mayor, ' 
Sc. in caſe the eleQion had deen mac on the day herein 
preſcribed. | pF | 

Se. 3. In boroughs and towns corporate, where the 
mayor or other chiet officer is to be nominated. or ſworn 


commiſſioners for the ſhire. REI» 
" By (tat, 1 Ed. 6, <@ 14. ſe. 10. The King may grant 
commiſſions to ſurvey corporations, ids oak 
By ſtat. 7 Fac. 1, &. 5. 21 Fac. I. & 12. Mayors, 
i&, of towns corporate being ſued, may plead the general 
iſſue, and have double coſts, | ; 
| Stat. 13. Car.. 2, tat. 2. cap. L Bf. 12. No perſon 
ſhall be placed or choſen in any ofhce of mayor, alder- 


at a court-Jeet, or ſome other court, and it happens thasg.” 
no due nomination ' or ſwearing of ſuch mayor, &c. ſhall 
be made, it ſhall be lawful for the court of King's Bench, 
upon motion, to award a mandamus, requiring the lord, 
or his ſteward, or other officer, to hold ſuch court-leet or 
other court, at ſuch time as ſhall be. judged proper by the, 
court of King's Bench, or to ſignify to the court good 
cauſe to the contrary, and thereupon to cauſe ſuch pro= — 


man, recorder, bailiff, town-cleck, common-council 
man or other, office of magiſtracy, place, truſt or em- 
ployment, concerning the. government of any city, cor- 

ation, borough, cinque port and their members, or 
other port town 3. that ſhall not have, withia one year 
next before ſuch choice, taken the Sacrament of the 
Lord's Supper according to the rites of the church of 
England : and every ſuch perſon ſhaii likewiſe take the 
oaths of allegiance and ſupremacy at the time when the 
oath for the due. execution of the office ſhall be. admi- 
niſtered. and in default thereof every-ſuch placing and 
choice is declared to Be void.  . 4 

By ſtat. 9 Arr. c. 20. ſer. 8. Officers having the re- 
turn of members of parliament, ſhall not be choſen a 
ſecond time. 

Stat. 5 Geo. I, cap. 6. ſe. 3+: No perſon, who ſhall be 


placed or choſen in any of the offices mentioned in ſtat. 


ccedings to. be made as in other caſes'of mandamus for 
ho!ding of any court ; and of the time appointed by ſuch 
writ for*holding ſuch court, public notice in writing 
ſhall, by ſuch perſon as the court of King's Bench thall 
appoint, be affixed in the market or ſome other public 
place, fix days before the day appointed; and where. a 
nomination .of perſons in order to, the eleCton of any 
mayor, &c. is to,be made at , ſuch, court-leet or other 
court; after ſuch nomination made, all other a&ts neceſ- 
ſary to ſuch eleRion ſhall be done at ſuch afſembly, as 
the ſame ought to 'have been done if ſuch eleCtion had 
been made on the day next after the expiration of the 
time preſcribed by charter or uſage. 7 

Seat. 4. The mayor or other chief officer, eleed pur- 
ſuant to this aCt, ſhall take the oaths. required at ' the 
time of his admiſſion,” before the . officer who preſides at 
ſuch eleCtion; arid ſhall have. the ſame powers as-any 


13 Car, 2, ſtat. 2. cap. 1. pars! 4+ ſhall be rremoved by 
the corporation, or otherwiſe proſecuted for their omiſſion 
to take the Sacrament of the 'Lord's Supper within one 
year next before.ſuch choice ; nor ſhall any incapacity or 
penalty be incurred, uuleſs ſuch. perſon be ſo removed, or 
ſuch proſecution be commenced within fix months after 
ſuch perſons being placed or elected into ſuch office, and 
that in caſe of a proſecution, the ſame be carried on 
without wilful delay. TIED | | 

| By {tat.. 6 Geo. 1. c. 18. ſec. 18.  ACting as corporate 
bedies to the prejudice of trade is prohibited. 

Stat, 11 Geo. I, cap. 4 ſet. 1. If in any city, borough, 
or town corporate, in England, Wales, and. Berwick, no 
dion ſhall be made of the mayor, bailiff, or chief offi- 
cer, on the day, or within the time, appointed by. charter 
or uſage ; or ſuch ele&ion being made, ſhall afterwards | 10 Die do aa adi nt 
become void ;z the corporation ſhall not be. diffolved : -but | _' Se. 8, Nothing herein fhall invalidate any charter 
where no eleCtion ſhall be made, the members of ſuch | accepted by any city, &c. nor make good the election of 
city, &c. who, have a right to vote, or be. preſent at,-or to.||any officer or member againſt whom judgment of ouſter 
do any other, act neceflary to the completing of ſuch | ſhall have been giyen upon any information in nature of 
election, are required to afſemble in the town-hall or uſual | a quo warranto, or whoſe eleCtion ſhall have been avoided 
place of mecting, on the day next after the expiration of | on any writ of mandamus, on or before the laſt day of 
the time within. which ſuch eleQion ought to have been. ' Michaelmas term 1724. | Pf nss 
made, unleſs ſuch day be Sunday, and: then on, Monday'| | See?. 9. Where any writ of mandamzs ſhall iffue out 
following, between ten in the-morning and two in the of the King's Bench, in any of the ſaid caſes, the perſons 
afternoon, and- proceed to the eleion of a mayer, &c.'| to whom fuch writ ſhall be direQted, ſhall make-their. re- 
and do every at neceſſary to.the completing ſuch: elec- | turn to- the, firſt writ, . See Bye-laws, And for more 
tion; and jf upon ſuch day of. mecting hereby appointed, | matter concerning Corporations, ſee 1 Bac. Abr. and 6 Vin. 
the mayor or other officer, who ought to. have held .the Abr. tit. Corporations. = AS nk te, | 
court, ſhall be abſent, then ſuch other perſon having a right of the ſons: of the clergn. They and 

: to vote, being the neareſt then preſent, ſhall hold the court, 


mayor, &c. inthe ſame city, &c. elefted on the day 
fixed by charter or uſage. | _ | 4s, 7 IU 
S242. 5. No ſuch eleCtion ſhall be valid, unleſs as great 
a number of perſons having right to be preſent and vote. 
therein ſhall be preſent and concur, as would have been 
| neceflary in cale the ſame had been made within the 
time appointed by charter or uſage, ſaving only that the 
| preſence of the mayar or other chief officer ſhall not be 
neceſſary... « 
Seat. b. If any mayor, bailiff, or other chief officer of 
| any city, &c, ſball voluntarily abſent bimſelf from, or 
| knowingly and defignedly hinder, the eleCtion of any 
other mayor, &c. within the time appointed by charter or 
uſage, being lawfully convicted, he ſhall ſuffer impriſfon- 
ment fix months, and be diſabled to hold any office be- 


= 


Jonging to the ſame corporation. 


Corporation e. 
their tenants how excepted from the land-tax, 30 Geo. 2. 


and have the ſame power as belongs to the mayor, &c. | c. 3. ſed. 22, 23, 
$2. 2. If in any city, &c. no eleCtion be. made of the | 
mayor, &e, on the day, or. within the time appointed by 
charter or-uſage, and no ecleCtion ſhall be made, purſuant | 
to the direQions before preſcribed ; or ſuch cleAion being 
 Vor. 1. N® 49- : | 


Corporeal mheritance. See. Jnheritance.. 


; Corpus 'Chrifti. day, (being always on the next. 

Thu Is a feaſt inſtituted in the. 

lefſed Sacrament ; to which 
| a col. 


Thurſday after. Trinity Sunday 
year 1264, in honour of wy 
"Wu 


f 


C OR 

a college in Oxford is dedicated. It is mentioned in 32 
H. 8. c. 21. by which ſtatute Trinity term is appointed 
for ever to begin the morrow after this feaſt. | 

Corpus cum cauſa, Is a writ iſſuing out of Chancery, 
to remove both the body and the record, touching the 
cauſe of any man lying in execution upon a judgment for 
debt, into the King's Bench, &c. there to lie until he 
have ſatisfied the judgment, Fitz. Nat. Brev. f. 251. 4. 
See Habeas corpus, 

Cocrector of the ftaple, Is a clerk belonging to the 
feaple, which writeth and recordeth the bargains of mer- 


chants thete made. 27 £4. 3. flat. 2. cap. 22 & 23] 


The Romans call them Mernſarios. 

Coxredium and Conredium, The fame with Cor- 
rodium. See Cond. —— Et decimam totius conredii 
mei, Mon, Angl: 1 vol. f. 587. a, 

Cozrody. See Cozody. | 

Cozruption of biood, (Corruptio. ſanguinis) Is an in- 
feftion growing to the ſtate of a man attainted of felony 
or treaſon ; for as he loſeth all to the Prince, or other 
lord of the fee, as his caſe is; ſo his ifſue cannot be heirs 
to him, or to any other anceſtor, of whom they might 
have claimed by him. And farther, ,if he were noble, 
or a gentleman before, he and his children are made 
ignoble. But if the King will. pardon the offender, it 
will cleanſe the corruption of the blood of thoſe children, 
which are born after the pardon, and they may inherit the 
land of their anceſtor purchaſed at the time of the pardon, 
or afterwards; but ſo cannot they who were born before 
the pardon. But there are divers limitations even in 
treaſon, made by ſtatutes which ſave corruption of blood, 
though a man be attainted, s Fon 77. 13H. 7. cap. 
17. 5Eliz. cp. 1.11. 18 Eliz. cap. 1.6. 14. 31 Eliz. 
cop. 4. 1 MM. cap. 12. 1 Fac. cap. 12, See Attaint. 

Cozſelet, Is a French word ſignifying a little body, in 
Lat. corpuſculum ; we generally uſe it for an armour to 
cover the whole body, 4 & 5 P. & MM. cap. 2. where- 
with pikemen commonly ſet in the front and flanks of 
the battle, are armed, for the better reſiſtance of the 
enemies aſſaults, and the ſurer guard of the gunners placed 
behind, who were more ſlightly armed for their ſpeedier 
advancing and retreating to fire. Covell, ed. 1727. 

Co2ſned bread, {from the Sax. Cors, execratio, and 
nedde, compulſus,) Was a kind of ſuperſtitious trial, uſed by 
our Saxon anceſtors, by a piece of barley bread, firſt ext. 
crated by the prieſt, and then offered to the ſuſpeCted 
guilty perſon, to be ſwallowed by way of purgation : 

or they believed a perſon if guilty, could- not poſſibly 
ſwallow a morſel ſo accurſed; or if*he” did, it would 
choak him. The form was thus: He beſeech thee, O 
Lord, that he who is guilty of this theft, when the exarciſcd 
bread is effered_ to him in order to diſcover the truth, that 
his jaws may be ſhut, his throat ſo narrow that he may not 
ſwallow, and that he may caſt it cut of his mouth, and not 
cat it. Du Freſne. Theſe | yery of bread were conſe- 
crated or devoted by the prieſt, to ſuch religious uſes, of 
which the old form, or exorciſmus panis hordeacet wel ca- 
ſei ad probationem veri, is extant in Lindenbrogrus, þ. 107. 
In the laws of King Canute, c. 6. Si quis altari miniflran- 
tium accuſetur, & amicis deſtitutus fit, cum ſacramentales 
non habeat, vadat ad judicium quod Anglice dicitur corl\- 
ned, & fiat ficut Deus velit, niſi ſuper ſanfum corpus Do- 
mini permittatur, ut ſe purget. From which, and ſome other 
authorities, it is conjeRured that this cor/ned was at firſt 
the very ſacramental bread, conſecrated and received with 
ſolemn adjuration, and with devout expeQance it would 
prove mortal to thoſe who had dared to ſwallow it with 
2 lie in their mouth: Preſuming on the continued judg- 
ment of ſickneſs and death to unworthy receivers, men- 
tioned by the apoſtle; 1 Cor. xi. 29, 30. till poſſibly the 
biſhops and clergy were afraid to proſtitute the commu. 
nion bread to ſuch raſh and conceited uſes : but however, 
to indulge the people in their ſuperſtitious fancies, and 
beloved cuſtoms, they did allow them to praCtiſe the 
ſame judicial rite, in eating ſome other morfels of bread, 
or cheeſe, bleſt or curſt to the like uſes, There is a fa- 
mous ſtory of the perfidious Godwyn Earl of Kent, in the 
time of Edw. Gori who abjuring the death or murder 
of the King's brother, did appeal at laſt to his corned, 


GC o8 
or imprecated bread, which, as a jud 
perjury, ww in > throat, and c 
purgation ſtory is thus in ſhort told b | 
writer, Ingulph. Cum Godwinus dens mp ane 
de Nece ſui fratris impeteretur, ille poſt multa Yi _ 
ta, tandem per buccellam deglutitendam abjuravit, & þ wei 
guſia continuo ſuffocatus interiit, 'This "te P32 
rude and barbarous ways of purgation, was often I 
demned, and by degrees aboliſhed. And yet we i 
{till ſome remembrance of this horrid cuſtom, in «, wi 
our uſual phraſes of adjuration ; : "$1 alin 
; P adjuration ; as / will take the Jars 
men | 4 
rage a may thts bread be my poiſon, may this bis 

Co2iepzeſent (from the Fr. Corps preſents, ; 
body preſent) Signifies a mortuary, bh ny H. g S- 
and the reaſon why it was thus termed ſeems to be. tha, 
where a mortuary after any man's death became duc « 
body of the beſt or { Repo 
: y he rhe m_— _ beaſt was, according to the 

uſtom offered or preſented to the price are 
along with the core. I RO NY, vo Fog 

In nomine Patris & Filii, & Spiritus Santi, ego Briz 
nus de Brompton, ' /en. anno Domini 1262, in +; b 
lia apoflolorum Yimonis & Judex condo teſtamentum —_ 
Volo corpus meum ſepeliri in prioratu Majoris Malverniz 
enter predeceſſores meos, & cum corpore meo palefridum 
meum cum herneſi», & equum ſummarium, cum lego meo 
| &c. Incodice MS. penes Gul. Dugaale, mil. : 

Cozftopitum, Morpeth in Northumberland. 

Coxtis, (Curtis) A court or yard before the houſe. 

Coztularmm Certarium, Curtilagium, A yard or 
court adjoining to a country farm, Abbas Glaſton. 
apud Ginneledon, confiruxit — grangium, boverium, va- 
carium, flabulum, columbarium, & cortularium, am dns 
mo, duo melendina, &c. Cartul. Glaſton, MS. f. 42. 

Cozveſarii, Coblers, Yui corio weteri utuntur, viz, 
prohubeo ut nec mercators nec inſtitor, nec permentarius, nc 
corverſarius, &c. wolens emere vel vendere non vendat, 

Corus, A certain corn meaſure heaped up, from the 
Hebrew cora, which fignifies a hill ; for eight buſhels of 
wheat, in a heap, are of the ſhape of a little hill ; and pro» 
bably a cors of wheat was eight buſhels. Decer coros tri- 
tict frve decem guarierta, Bracton, lib. 2. cap. 16. parag. 7, 

Coſres and Coſcet, 'The ſame with Cottage, | 

Cosdune, 'The ſame with cu/fom or tribute. In cute 
vero ds Poria habere ſ»lebat quingue ſolides coſdunales in 
anno. Mon. 1 tom. pag. 562. 

Coſening, Is an offence whereby any thing is done de- 
ceitfully, whether belonging to contraQts or not, which 
cannot be properly termed by any ſpecial name. It, 
Symbol. part 2. tit. Indiftments ſef?. 68. It is called in 
the Civil law, /ellionatus, of fellin, a beaſt, which is {a= 
certe genus ver ſutiſſimum, as Cujacius in his Particles call 
eth it: And Pliny lib. 3. c. 10. ſays, Nullum anim.4 
invidet homini fraudulentius, | 

Cothering, As in the feudal law, there were many 
privileges inherent by right and cuſtom, fo were there {e- 
veral other grievous exaCtions impoſed by the lords, by a 
ſort of prerogative or ſenioral authority, as to lie and 
feaſt themſelves and their followers (called coſbering) 2: 
their tenants houſes, Sir Henry Spelman, of Parliament, M5. 

Coſinage, Cognatione, Is a writ that lies, where the 
treſayle, (that is, tritavus, the father of the b:/ayic, or 
of the great grandfather) is ſciſed in his demeſne, as of 
fee at the day of his death, of certain lands or tene- 
ments, and dieth, and then a ftranger entereth, and 
abateth ; for then ſhall his heir have this writ of c-/inage; the 
form whereof, ſee in F. N. B. f. 221. Of this, read allo 
Britton at large, cap. 89. nor is there any affinity or couſinage 
between them. Stat. 4 H., 3. cap. 8. See JMortdancefiec- 
Coſmus, Clean, Blount. Wop 
Coftard, An apple, whence c/tard-monger, 7. #. 3 
ſeller of apples. Reddend) inde annuatim nobis & he- 
redibus noſtris unum pomum coſtard de forgabuls ad feſtum 
S. Michaelis. Cartular. Abbat. Radings. MS, f. 916. 
Coftera, Coaſt, ſea-coaſt. Per coſteram mars & 
partium adjacentium in commitatu Kantizz. Ordinat. ariſe 
Romney. — Richardum Thoney ad cu/todiam coſter® 
maris in com. Eſſex, per literas noflras patentes afſignavi- 


ment of hiz fol 
oaked him, This. 


mus. Memor, in Scaccar. Paſch. 24 Ed. 1. 
Coffrellus, 


C0 8 


us, (Coflarez,) A flagon. : Habebit dt cellera-| 
— panes coſtrellos ſuos plenos cerviſie. Mon. 

» £00, a. | | 
ts. here were no coſts at Common law ; but 


intiff did not prevail he was amerced pro falſo 

yk _ he did peak. then the defendant was in mi- 
;erdia, for his unjuſt detention of the plaintiff*s right. 
Fi therefore was not puniſhed with the expen/a /itrs, under 
ye title. But it being thought prongs hard, that the 
Slaintif for the coſts which he was out of pocket in. ob- 
bining his right, could not have any amends; there-| 
fore by the ſtatute of Gloucefler, made 6 Ed. 1. cap. 1. 
by which in an aſliſe, &c. damages, upon the inſufficiency 
of the difſeiſor, are given againſt him that is found tenant, 
and damages are given in a writ of mort d'anceftor, atel, 
&;, reciting that whereas before that time, damages were 
not taxed but to the value of the iſſues of the land, it 1s 

ovided the demandant may recover againſt the tenant 
the coſts of his writ, together with his damage ;\ and that 
this act ſball hold place in all caſes where the party is to 

recover damages. 1 New, Abr. 511. 

Coſts of his writ.] This extends to all Jegal coſts of 
ſuit, bat not his expences of travel, loſs of time, O&c. 
2 Inſt. 288 ; ; 

his was the w___ of coſts de increment ; for when 
' the damages were found by the jury, the judges ' held 
themſelves obliged to tax the moderate fees of counſel] 

and attornies that attended the cauſe, Gilb, H. C. B. 
fuk this was done in all real aftions in which there 
were damages at Common law, and alſo in in all perſonal 
aCtions; for even in an aCtion of debt, there are damages 

iven for the unjuſt detention. 10 Co. 116. | 

Alſo by the 8 & 9g W. 3 cap. 10. in all ations of waſte 
and debt, upon the ſtatute for not ſetting forth tythes, 
wherein the ſingle value or damages found by the jury 
ſhall not exceed twenty nobles; and in all writs of /cire 
acias, and ſuits upon prohibitions, the plaintiff obtaining 
judgment, or any award of execution, after plea plead- 
ed or demurrer joined, .ſhall recover coſts. 

Where the chancellor finds a plaintiff's ſuggeſtion un- 
- true, he ſhall award damages to the defendant, 17 &. 
2. c. 6. 

Defendant in error to have coſts, 3 Hen. 7. c. 10., 
19 Hen. 7. c. 20, 

"Colts ever to avowants, 7 Hen. 8. c. 4. 21 Hen. 8. 
< 19. alſo to the defendant upon nonſuit or verdict in 
ſeveral ſpecies of ations. 23 Hen. 8. c. 15. In all ac- 
tions where the plaintiff may have coſts. 4 ac. 4. c. 3. 
On a nonſuit for want of. a declaration in the King's 
Bench or Common Pleas...13 Cor. 2. ft. 2. c. 2. ſet. 3. 

Plaintiffs that ſue to the uſe of the King ſhall not pay 
coſts. 24 H. 8. c. 8. CANES 

The King ſhall recover his debts with coſts. 33 Hen. 
8. c. 39. ſett. 54. EAT 

If the plaintiff do not declare or is nonſuit in the 
King's Bench, Marfhalſea, or any inferior court, the 
defendant ſhall have coſts. 8 El. c.2. ; 

Coſts and damages to be recovered againſt an informer 
on a penal ſtatute. 18 Eliz, c. 5. ſed. 3. 

Attornies where liable to coſts. 3 Fac. 1. c. 7. ſef?. 1. 
2 Geo, 2, c. 23. ſef?. 23. 12 Geo. 2. c. 13. ſed. 7. 

Defendant to have coſts, where plantiff might have 
had them. 4 Fac. 1. c. 3. /. 2- | 
Full coſts againſt inferior tradeſmen and apprentices for 
treſpaſſes in hunting. 4 & 5 W11. & AM. c. 23. ns Io. 

Six ſhillings and eight pence to be taken inſtead of the 
os pro fine, and added to the plaintiff's coſts, 5 ll. 

MZ, C. 12, 

How cofts ſhall be awarded to the plaintiff where the 
defendant has pleaded ſeveral pleas. 4 Ann. c. 16. ſet. 5. 
_ Coſts given on quaſhing a writ of error. 3 Ann. c. 


16. ſer. 25. 
Coſts given for not going on to trial. 14 Geo. 2. c.} 
Req. | INS ; 
TI. In what caſes the plaintiff ſhall have no more cofts 
than damages. | 


| 


\ Gil. Hit. C. B. 261. | 


TSS : 
t. In what caſes the plaintiff. ſhall have mi" tare coffi 
than damages. ' os NE Nee) A en aghi 


By ſtat. 43 Eliz. cap. 6. it 4s *entfted, 
on actions perſonal to be. brought, inany of her majeſty's 
courts at J/e/minfler, not being for any title nor intereſt 
of lands, nor concerning the. freehold, nor inheritance 
of any lands, nor for any battery, it ſhall- appear tothe 
Judges of the ſame court, atd fo ſignified or ſet down by 
the juſtices bsfore whom the ſame ſhall be tried, that 
the debt or damages to be- recovered there in the ſame 
court, ſhall not amount to the ſum of ſorty ſhillings or 
above ; that in every ſuch caſe the judge and juſtices, be= 
fore whom any ſuch ation ſhall be' purſued, ſhall not 
award for coſts to the party plaintiff any greater or 
more coſts than the ſum of the debt or damages ſo reco- 
vered ſhall amount unto, but leſs at their diſcretions.” _ 

The intent .of this ſtatute was to reduce all aQions 
where the debt or damages were under 4os. into the 
court-baron, or other county courts, whereby it was 
thought the profits of landlords would be inceafed, and 
the coſts of defendants diminiſhed ; but the ſtatute failed 
of effeCting that purpoſe ; for it does not put it merely 
upon the damages given by the jury under 40s. (for it 
would be hard when the jury gave too little damages, to 
have puniſhed the plaintiff with the loſs of his coſts) but 
leaves it to the judge to certify the damages proved were 
not above 40s. in approbation of the verdict ; but the 
judges thought it extremely hard to certify, in order to 
make plaintiffs loſe their colts where they had prevailedz 
unleſs the ation were exceedingly impertinent and vexa- 
tious; and therefore ſeldom made uſe of this power. 


«That if up- 


By the 22 & 23' Car. 2. cop. g. for preventing trivial 
ſuits contrary to the intention of 443 Eliz. commenced 
in the courts at JYeAmin/ler, [extended to the principa« 
lities of YYales, and counties palatine, by ſtat. 11 & 12 
I. 3: c. 9.] it is enacted, for the making the ſaid law 
effeCtual, ** That in all ations of treſpaſs, affault and 
battery, and other perſonal ations, wherein the judge at 
the trial ſhall not find, and certify under his hand, upon 
the back of the record, that an affault and battery was 
ſufficiently proved, or that the freehold or title of the 
land mentioned in the plaintiff's declaration, was chiefly 


'in queſtion, if the jury find damages under 45s. the 


plaintiff ſhall not recover more coſts than the damage, 
and if more coſts given, the judgment ſhall be void, &c; 
and the defendant may have his ation for ſuch vexatious 
ſuit.” | | 

'This ſtatute ſeems to have purſued the ſame purpoſe 
with that of the 43 Eliz. but neither of them repealed 
the ſtatute of Gloucefler, (for a ſtatute cannot be repealed 
by implication); nor did the ſtatute of Car. 2. take away 
colts de incremento, except where the judge's certificate 
was neceſſary, and that was only where the treſpaſs was 
done to the freehold, or to things fixed to the freehold, 
and the damages were under 40s. and in battery, where 
the damages were under ſuch ſum; for the wording of 
the ſtatute is, that there ſhould be no coſts in battery, - 
treſpaſs, or other perſonal ations, unleſs the judge cer- 
tify the battery to be proved, or the title of the freehold 
to have come in queſtion ; hence theſe words in the a&t, 
other perſonal aftions, were conſtrued to extend no far» 
ther than to caſes where the judge was permitted to cer- 
tify, which was only in battery and actions of treſpaſs. 
relating to the freehold, and things fixed to the Now 
hold. 1 New Abr. 512. | EY 

Therefore in trover, or ation of trepaſs de bemis aſ- 
portatis of goods and chattels not fixed to the freehold, 
the plaintiff ſhall have his fall coſts, though the damages 
be found to be under 40s. and though the judge does 
not certify purſuant to the ſtatute, 1 Salk. 208. 

- So if an action of treſpaſs to the freehold, and an ac- 
tion of treſpaſs De bonis ofpertatis, are joined, and the 
plaintiff recovers in general upon both counts, he hath 
no need of a certificate to obtain his coſts; and therefore 
coſts De increments ſhall go upon the ſtatute of -Glouce/ler. 
2 Vent. 48. © FL EC” 

As in treſpaſs for breaking his cloſe, and impounding 


- 


2 Where cofls ſtall be doubled or trebled. 
7 


his cattle, the plaintiff ſhall have his full coſts: for the 
impounding 


's 8 © 


impounding bis cattle is an injury to his perſonal pro- 
perty, in which no right of freehold can come in queſ 
tion, 3 Med. 39: 

- So in treſpaſs for chafing his ſheep, and that he the de- 
fendant ad /oca ignota eos abduxit & elmgavit, after ver- 
dit for the plaintiff, and 24. damages, he had his ful] 
coſts principally upon the word abduxit, which is the 
ſame in fſignification with -@/portavit. Carth, 225. 1 
Salk. 208. ; 

So in treſpaſs quare vi & arms the defendant flung 
down certain ſtalls of the plaintiff's, in a market-place ; 
on Not guilty, and verdiQ for the plaintiff, but damages 
under 40s. the court held that the plaintiff, without the 


judge's certificate, ſhould have full coſts; for this is a 


treſpaſs done to a chattel in which no title of freehold 
can come in queſtion ; and though they had been kxed 
to the freehold, yet if the defendant had carried them 
away, it would be out of the ſtatute. Raym. 487." 2 
Tones 2.32. 

But where the treſpaſs is merely to the freehold ; as 
where in treſpaſs tne - plaintiff declared, that the defen- 
dant Herbam depaſcendo & ſolum & fundum carucis ſub- 
wertendo, & in ſolo fodiendo, & cum terra inde project 
aque curſum ſuum abſlupand', per qitzd clauſum ſuum in- 
undat' fuit, &c. the plaintiff ſhall! have no more coſts 
than damages. 1 Salk. 193. 5; Med. 74, 316. 

Soin treſpaſs Duare clauſum fregit, & quendam taurum 
perſone ignote fugavit, per quod the plaintiff's gooſherry 
buſhes, necn9n gquincque perticas "CAngl. poles) in oder 
clauſ. ere, officiat” & exiſtent” fregit, lacerauit & ſpa- 
liavit, after verdict, and one penny damages, the court 
held that the taking and pulling up the poles was not 
ſuch an aſportation as amounted to converſion ; and that 
though the treſpaſs begun by chaſing the bull, yet the 
damage is laid to done to be the freehold ; and fo the 
title thereof might well come in queſtion, Tri. 11 
Geo. 1. in C. B., 1 New Abr. 513. 

So in treſpaſs for breaking and entring the plaintiif's 
houſe, and keeping him out of poſſeſſion and uſe of the 
faid houſe, with a continuando for a month, p-r guod he 
was put to great expence to gain the poſſeſhon of his 
houſe, and in the mean time loſt the profit and uſe 
thereof ; after verdict for the plaintiff, and 2s. 64. da- 
mages, the court held that this was a plain treſpaſs guare 


clauſum fregit within the ſtatute, and that the per quod | 


was only matter of aggravation. Mich. 12 Gee. 
C. B. 1 New Abr. 514. 

- Alſo if there be a treſpaſs upon the freehold, and like- 
wiſe a count laid de bonis aſportat, in order to put in for 
coſts merely, if there be no evidence of the carrying 
away of the goods, by which the defendant is acquitted 
as to that, though he is ſound guilty as to the treſpaſs to 
the freehold, -yet if the damages be under 40s. the plain- 
tiff ſhall recover no more coſts than damages. 1 /ent. 
180, 195. 

It is farther to be obſerved in the conſtruQtion of the 
ſtatute 22 & 23 Car. 2. that there is no nced of 2 judge's 
certificate, where by the pleading it appears, that the title 
or intereſt of the land is in queſtion ; as in an aQtion for 
eating his graſs, per quod his common was impaired ; fo 
if the defendant juſtifies by any thing that brings the 
title of the land in queſtion, the judge need not certify 
to intitle the plaintiff to his coſts, 1 New Abr. 514. 

Alſo by the 8 & 9g Will. 3. cap. 10. for preventing 
wilful and malicious treſpaſſes, it is enafted, © That in 
all aCtions of treſpaſs, to be commenced and proſecuted 
from and after the 25th of March, 1697, in any of his 
Majeſty's courts of record at J/e/tmin/ter, wherein at the 
trial of the cauſe at //:Aminfter it ſhall appear and be cer- 
tified by the judge, under. his hand, on the back of the 
record, that the treſpaſs upon which any defendant ſhall 
be found guilty, was wilful and malicious, the plaintiff 
ſhall recover not only his damages, but his full cofts of 
ſuit, any former law to the contrary notwithſtanding. 

If an ation be commenced in an inferior court, and 
removed by habeas corpus or certiorart into the courts at 
Weſtminſter, the plaintiff ſhall have full coſts, although 
the damages are under 40s. 4 Med. 378. | 


I, 777 
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\ By the ſtat. 21 Juc. 1. cap. 16. it is enaQted, '«c That 


in caſes for flanderous words to be ſued or prof, | 
the courts at HYe/lminfler, or other courts that Wy ule 
to hold plea thereof, after the end of that ſeſſion of > 
liament, if the damages are found to be under 4c, = ; 
laintiff ſhall recover no more coſts than damages,” 

By this aQt the power of the judges is taken away, ag 
to giving colts Je increments, where the damage is +4"D 
40s. but it ts ſaid to have been the refolution of the judges 
that though the court cannot increaſe the colts, yet the 
jury are not bound by the ſtatute, and therefore the 
may give 10/. colts where they give but 1cd. damapes 
1 Salk 207. | ; 

In the conſtruQtion of this ſtatute it has been held, thx 
it extends not to. actions for ſlander of title, for that is 
not properly. flander, but a cauſe of damage ; and the 
ſlander intended by the ſtatute is to the perſon. Crz, Cr 
14i. Ley 82. Palm. 530. : 

So if for calling thief, and cauſing him to be arrefl.4 
&c.and the defendant is found guilty of both, it is 16 
within the at. Cro. Cor. 163, 307. 

50 where the plaintiſt brought an aCtion on the caſe ſor 
flanderous words ſpoken of his wife, viz. That fhe wes 8 
whore, per quod fhe Hoff ſuch and ſuch cuflomers, wher 
verdict for the plaintiff, and damages under gos. the 
court held that the plaintiff ſhould have ſull coſts ; for it 
1s not the words, but the ſpecial damage which is the 
cauſe of afCtion in this caſe z and it was incumbent on 
the plaintiff to prove the ſpecial damage, otherwiſe the 
action would not have laid for the words. 2 Salk, 206, 

By ſtat. 22 & 25 C:r 2. cap. 9. it is enaQted, * "That 
a'l aCtions of afſavit and battery, wherein the judge at the 
trial ſhall not find and certify, uncer his hand, upon the 
back of the record, that an aſſault and battery was ſuf- 
ficiently proved, if the jury find damages under zcs. the 
plaintiff ſhall not recover more coſts than damage.” 

On this part of the ſtatute it has been held, that it an 
aflſault be only proved, the plaintiff ſhall have no more 
coſts than damage 1 Lent. 256. 2 Lev. 102, x 

That if a man brings treſpaſs ſor beating his ſervant, 
fer gued ſervitium amiſit, it is not -an aQion of afſault 
and battery within the ſtatute, but is an aCtion ſounded 
upon the ſpecial damage, in which there ſhall be full coſts, 
I Sa!k. 209. | ; 

In treſpaſs of aſſault and battery, wounding and in» 
priſonment; as alſo for entering and breaking his kouſle, 
and opening the doors of the ſaid houſe, and breaking 
three locks and three bars belonging to the ſaid doors; 
the defendant pleaded Not guilty to all except the im- 
priſonment, and for that he juſtifies; and on the trial the 
juſtification was found. for the defendant, and the Not 
guilty for the plaintiff, and the damages 25. 64. and held 
by the court that the damages being under, 40s. he could 
not have full coſts for the battery, becauſe the judge had 
not certified the battery to be well proved ; neither could 
he have full coſts for breaking the houſe, becauſe this is 
a treſpaſs relating to the frechold, 1 New Abr. 515: 


2. Where coſts fhail be doubled or trebled. 

It ſeems agreed, that where damages were before re- 
coverable, and a ſtatute increaſes them to double or treble 
the value, the plaintiff ſhall recover his double or treble 
damages ; and cofts alſo, as parcel of the damages, ſhall 
be trebled. 10 Co. 116.@. 2 In/t. 289. Hard. 152 
Ga#th. 297. | 

But where a new ſtatute gives either ſingle, double or 
treble damages, where there were no damages recoverable 
before, there no coſts ſhall be allowed, becauſe the party 
can have nothing more than ſuch new ſtatute has already 
given, and that is damages only ; for the ſtatute of Glour 
cefler cannot operate, to add coſts to. what is given by 3 
ſubſequent ſtatute z becauſe the new ſtatute muſt be con- 
ſtrued ſrom itſelf, which gives damages only. 2 1»/t. 285- 
1 Salk. 205. Carth. 297. ; 

In an aCtion for forcible entry, upon 8 Hen. 6. cap. 9- 
which gives treble damages, he plaintiff ſhall recover not. 
only treble damages but treble coſts alſo. 2 1» 289. 
Io Co. 116, 1 Vent. 22, SEE | But | 


c oO 9 


But iti an ation of debt upon the ſtatute of x & 2 Phll. j 


& IM. cap. 12: of diſtreſſes, upon the branch of the ſta- 
tute by which the 5/. and treble daniages are given to the 
party grieved, for driving a diſtreſs out of the hundred, 
no colts are to be given, becauſe the ſtatute by intend- 
ment, gives treble damages in lieu of the whole. 2 nfl. 
289. © Kelw. 269. 1 Rel. Abr. 516. 

So in an aCtion of waſte againſt tenant for life or 
years, by the ſtatue of Glouceſter, cap. 6, the place 
waſted, and treble damages ſhall be recovered, but no 
coſts, becauſe no aCtion lay againſt them at the Common 
Jaw ; but the ation and damages are merely given.. 1 
Rul. Abr. 517. Dyer 159. 10 Co. 116. SRP 

But'in waſte againſt tenant in dower, &c. treble da- 
mages and coſts alſo ſhall be recovered, becauſe an afion 
of waſte lay againſt them at the Common law ; and for 
the walte, damages ſhould have. been recovered. 2 Inf. 

39. 
: in an ation upon the ſtatute of 2 Hen. 4. cap. 1. for 
ſuing before the Admiral for a thing done upon the land, 
in which caſe the ſtatute gives to the plaintiff double da- 
mages, without ſpeaking of any coſts, yet he ſhall recover 
23 well double coſts as double damages. 1 Rel: Abr. 517. 
Dyer 159. 10 Co 116: 

S0 on the ſtatute 2 J/. & MM. cap. 5. by which treble 
dimages and coſts are given againſt the reſcouſor of a 
diſtrels for rent, in an ation upon the caſe for a reſcous 
upon the ſtatute, the plaintiff ſhall recover treble coſts, as 
well as treble damages ; for the damages are not given by 
the ſtatute, but increaſed, and an aCtion upon the caſe 
Jay for a reſcous at Common law: 1 Salk. 205. Carth. 
32» 


| Double coſts given, 


For perſons wrongfully cited out of their own dioceſe, 
23 Hen. 8. c. 9. /. 3- | | 

Againſt defendant convicted of forgery, 5 Eliz. c. 14. 
4,4 | 
þ - © RON againſt inſufers, 43 Eliz. c. 12. /. 

On aCtions againſt peace officers, 7 Fac. 1. c. 5. 

Again!t monopolizers, 21 Fac. 1. cap. 3. f. 4+ 

For officers executing exciſe laws, 12 Car. 2. c 25. 
|. 35- ani ſubſequent aCts. 

On «ffirmance of judgment after verdit, 13 & 14 
Cor. 2. flat. 2. c. 2. [. 9. 

For extortion, &c. in cuſtom-houſe officers, 13 & 14 
Car. 2. 18. . 34. 

Where in appeals in exciſe, to be paid by origin al 
proſecutors, 15 Car. 2. 11. f. 19. 

For defendant executing the a for regulating the 
price, &c. of coals, 16 & 17 Car. 2.c. 2. ſet. 4. 

For defendant aCting in purſuance of the aC for re- 
building London, 22 Car. 2. 11+ f« B3. 

Or of the a& for regulating the making Kidderminſter 
livifs, 22 & 23 Car. 2. c. 8. /. 16. 

For perſons executing the aCt for rebuilding Northamp- 
tin, 27 Car, 2. ce. 1. /. 11. 

For plaintiff on aCt concerning the highways, 3 W. & 
M. cap. 12. edt. 25. 1 Geo. 1. c ol 13. 24 Geo. 2, 
© 43. /ef7, 11, 


For perſons executing the a& for recovery of ſmall 


lithes, 7 & 8 JV. 3. c. 6. /. 13. 
Apainſt offenders on the a for ſuppreſling lotteries, 
WS 11.73. c 17. [..3- 
For perſons executing the aCt for better governing wa- 
termen, 11 & 12 JF 3. c. 21. f. 11. 
or perſons making leizure in purſuance of an aCt for 
Prohibiting of importation of Scotch linen into Ireland, 
I Ann, fl. 2.c.8. /. 8. . 
or perſons executing the aCt concerning falt duties, 
5 Geo. 1, £.18 fe 27. 
nd Plaintiff recovering on game law, 8 Ge. 1. c. 19. 
For defendant executing the aft for ſupplying the city 
vith water, 8 Geo. 1.'c 26. ſ. 12 
or perſons tued 1or any thing done in pu ſuance of |an 
for preventing | abuſes in weighing batter in York, 
9, 1.c. 27 [eA, N. | 
Vor. 1. NY 49. 


| 


” 
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On recovery for offehices againſt the aCt for better regiiz 
lating the coal trade, 3 Geo. 2. c. 26. 7. 16. 
Againſt defendant laying wagers, &c. on price of ſtocks, 
7 Geo. 2.c. 8, [.1. | 
For Fn ſued for diſtraining for rent, 11 Geo, 2. 
& 19, /}. 2I. _— | 
For defendants in avowry, 11 Geo. 2. c. 19. { 22. - 
Againſt offenders on the aC for preventing unlawful 
gaming, 13 Geo. 2, c. 19. /. 2+ | 
For defendant executing the a& for recovering ſmall 
debts in Londen, 14 Geo. 2. c. ww. 6. 
For "2 aCting in ſuppreſſing rebellion, 19 Geo. 2. 
Co wn - Id, 
'or plaintiff on the aft for ſupport of ſeamen, 20 Geo, 2: 
c 38. /- 39- For defendant executing ſaid aft, ib1d. /. 40. 
or perſons ating in purſuance of the aft for the more 
Ne of ſmall debts in A4iddleſex, 23 Geo. 2. c. 
33+ }- 15; | | 
For perſons executing the aC for regulating the navi- 
gation of the Thames, &c. 24 Geo. 2. c. 8. /. 24. 
For defendants ſued for executing the aCt for regulating 
drivers of carts, JO Geo. 2. c. 22. /. 15, 
For defendants executing the aft concerning pawn- 
a and to prevent gaming, JO Geo. 2. c. 24, 
22; 
For plaintiff againſt juſtice of peace on judge's certi= 
fying, 24 Geo. 2. c. 44. /. 7. 
For defendant aCting in purſuance of the aCt to enforce ' 
attendance of jurymen, 29 Geo. 2.c. 19. f; 4. 
For defendant aCting in purſuance of an aCt for pre- 
ſerving fiſh, 30 Geo. 2. c. 21, /. 16. 


| Treble coſts giveti, 
Againſt ſuch as ſue in fiQitious names, &'c, 8 El, c. 2. 


» 4. 
For defendant executitig the a& for reforming weights 
and meaſures, 16 Car. 1; c. 19. /. 9. 

In error on affirmance of judgment after verdict, 13 
Car. 2. ffs 2. c.10, 

For plaintiffs on aCt againſt gaming, 16 Car. 2, c. 7. 


For defendants exeTuting the aCt againſt importation of 
foreign cattle, 20 Car."2. c. 7. /. 8. 

Or the a&t concerning highways, 22 Car. 2. c. 12. /. 3. 
8 Geo. 2. 20. /. 18. 

ey aCt for burying in woollen, 30 Car. 2. ff. 1. 
& > Its 

here on the aQs concerning wool, 17. & 1M. ft. 1: 

c. 32. ſc 10... 7 & 8 I. 3. c. 28. /. 8, 10, 12. g& 
io W. 3. c. 40. /. 6. ] 
FI, or defendant executing the game aft, 4 & 57. & 

o Ce. 2 . o . , 

=> the & Vlad throwing ſquibs, 9g & 10 YF. 3. c. 7: 


| Or the aQts concerning ſilks, 9 & 10 I. 3. c. 43./. 11: 
8 Geo. I. c. 15. f. 23. 23 Geo: 2: © 2C. f. 5. 26 Geo: 
2, C. 21; /- 9+ 

Or for executing exciſe laws, 1o J/. 3. c. 21. /. 21. 

For defendant ſued for executing the aCt for aſcer- 
ena 2 meaſures for retailing ale, &c. 11 & 12 F. 3; 
38. {c 8 | 

s ' aQs concerning work houſe and hop-market in 
Worceſter, 2 Ann. c. 8. /. 34. 4 Geo: 2. G 25. /. 10. 

For defendant executing the a&t for preventing fire 
6 Ann: c. 31. / 6. 

Where againſt particular members of the bank, 7 Ann. 
Co 7+ / 65; ; 6 ; 

For defendant executing - the aQts for regulating the 
cloth trade, 7 Arn: c. 13. f. 9g; 10 Ann: c. 16. /. 10. 
1 Geo. 1. & 15: fog. 11 Geo. 1. c. 24: f. 20. 11 G. 2. 
c. 28. /< Ig. d 
Againſt ſtamp officers negleing duty, 8 Ann: c. 9. 
YR | 
F Or the at concerning tobacco and ſnuff, 1 Geo. 1. c: 

6. /. 6. F; | | 
4 For defendants on the aCt againſt making cleth buttons, 
4 Gro. I.c. 7. ſ. 7. 7 Geo. 1. c.12, }, 6. KVRd, 


— —_— 


For 


| = 
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For defendant executing the a& againſt deer-ſtealers, | 


1 Geo. 
Or 
}- 26. 


Or the aCts concerni 
[. 44+ 21 Geo. 2. c. 14s /. 6. | 

Or the as concerning gun-powder, 11 Geo. 1. & 23. 
f. 5. 4 Geo. 2. 29. ſ.J- I5 Geo. 2. c. 3a- /. 5. 22 
Geo. 2. c. 3B. /. 8. ; | 

Or the act for preventing frauds in dyeing, 12 Geo, 1. 

» 24. þ» 7* 

; Or Sie for improving the fiſhery, 2 Geo. 2. c. 19. 
f. 6. 33 Geo. 2. c. 27. f. 20. 22 Geo, 2. 49. f. 20. 
29 Geo. 2, £.39. /- 16. : 

Or the ſalt at, 3 Geo. 2. c. 20. /- 24. 

Againſt offenders againſt the act for regulating the coal 


trade, 4 Geo. 2. c, JO. /þ- 1. E Os | 

For defendants executing the aft againſt gaming, 10 
Geo. 2. c. 28. /. 8. ih, 

Or for executing the as concerning ſpirituous Jiquors, 
I 1 Geo. 2. c. 26. /. 3. 16 Ge. 2. c.8. j. 6. 33 Geo. 2. 
c. 9 /. 20. 33 Geo. 2. c. 28. /. 16. 

Or the afts concerning gold and fil 
26. [. 23. 15 Geo, 2.c. 20. /. 19, 22 
29 Geo. 2. c. 14. f. 15, _ 

Or the a& againſt lotteries, 12 Geo, 2. c. 28. /. 12. 

Or the a& for the more eaſy afleſſing county rates, 12 
Geo. 2. ct 29. fo 24+ _ 

For defendant executing plantation Jaws, 12 Geo. 2. 


c. 30. f. 14. 24 Geo. 2. c. 5I- f. 9, 30 Geo. 2. c. 9. 


« 16, 
Againſt ſheriff for not paying reward for taking ſheep- 
ſtealers, 14 Geo. 2. c. 6. /. 2. , | 
For defendants ating under aCt for opening trade to 
Ruſſia, 14 Geo. 2. c. 36. |. 5: 9 
Againſt ſheriff for not paying reward on convicting of- 
fenders counterfeiting money, 15 Geo. 2. c. 28. |. 7. 


I, c. 15. f. 3. 
the ats concerning the cuſtoms, 8 Geo. 1. c. 18. 
g. Geo, 2. c. 35. fo 37+ | 
ing cotfee and tea, T0 Geo. 1. c. 10. 


er, 12 Geo. 2. c, 
Gow. 2. c. 30. /. 9. 


For defendant acting under the act againſt vagrants, | 


17 Geo. 2. C 5. f. 34+ : | 
or defendant executing the aCts for enlightening and 


widening the ſtreets, 17 Geo. 2. c. 29. f. 40. 33 Geo. 2. 


larly. 


Ci O' Ty | 
Or the a for eſtabliſhing corn-market, 31 Gea.o, , 
NE. the 
| Or for executing the aCt ſor the due making of breag 
31 Geo. 2. c. 29, /. 41, hs 
| Or the act concerning 
40. ſeg. © 
Or the aCt permitting the free im 
_ Ireland, 32 Geo. 2. c. 11. /. 2. 
r the aft concerning laſtage and ballaſt 
2. 6 16 {20 | 8 t x anage, 32 Ge, 
gain{t officers offending againſt the a&t fo ij 
of debtors, 32 Geo-2. c. 28. [, 22, ns 
For defendant executing the a&& to 
goods of France to be imported into the 
Geo. 2, 6. 34: ſo 15s 
oy the Jand-tax, 4 Geo. 3. c.2. {. 36. 
- Or malt aCts, 33 Geo. 2. c. 2. /. 24. Geo, 
/- 61. and ſubſequent. ts WON SS 
Or for officers executing 
3+ <& 17. /. 28. 
. = defendant ſued after due diſcharge, 
17. /. 29. 
Or for perſons aQting under mutiny aQ, 4 Geo, 3. c 
Lo 7 / 60. : 
See Oamages, Suits. For more matter concerni, 
fee 1 Bac. &br. and 6 Vin. Abr. it. Colts. ins 
N. B. Coſts double or treble, are allowed to defendants 
ſu:d ior atling under almolt every ſtatute relatins to 
ofhcers of juſtice, exciſe, cuſtoms, or other duties, hike 
ways, paving, O&c. As will appear by the reſpettive 
acts, which zre now too numerous to ſpecify particu 


| 


hay and ftraw, 31 Geo, 2, 6. 


portation of Gattle 


prevent woollen 
Levant ſeas, 32 


the aft of infolvency, 1 Ges, 


1 Ges, J © 


Cot, in the old Saxon ſignifies c:ttage, and fo ill in 
many places of England, as Per/tegan teſtihes in his Rejiia 
tuttn of decayed intelligences in antiquities. It is alſo 
a kind of retuſe wool, clung or clotted together, that ir 
cannot be pulled aſunder. Stat. 13 R. 2. flat. 1, cap, 9» 
Cotage. See wCuttags, 
Cetarius, A corrager, 
Cetorii debent talliari ad weiluntatem domini ; facere 
fervitia incerta ; nibil dare nihil vendere, nihil proprium 


 habere nec peſſunt acquirere, niſi ad promitionem domini ut, 
For defendants proſecuting on the aCts concerning elec- | Ex Libr. Irrot. Eccl. Chriſti Cantuar. f, 211. 

tions of members of parliament, 18 Geo. 2. c. 18. /. 16: | QUote, Cot, and Cuat. The names of places begin= 

I9 Geo. 2. C. 28. /. 12. JI Geo, 2.6 14. /. 5. ' ning or ending with theſe ſyilables, iignity a little houſe 
On actions againſt juſtices of peace, 18 Geo. 2. c. 20. | or cottage, from, the Sax. cate, i. e, caſa, 


£20. fo 32: 


fect. 8. , Henricus Clericus 7- 
net unum Ccotellum cum cor:fta, & reddit per annum oo de 
nartos, Conſuctud. Domus de Farendon. MS. 
Ceterelli, (Fr. Cotereaux.) This word is uſed in 
our records for cottagers, quia cotagia, & curtilagia tene- 
bant ; but they were anciently a certain kind ot peaſants 
outlawed ; a ſort of ſtraggling thieves and plunderers, who 
leem at firlt to have been cottagers and country-feilows, 
like the moſs-troopers on the borders of Scotland——— 
Aſſerentes igitur & 6 ffer mantes ſe cum archiepiſispo louitue 
ras, cum pace & pro pace intrare vel'e, apertis janiis ins 
traverunt capati circa decem ſuper loricas, & hi Bragmanni 
& Coterelli Flandrenſes condu#ti. Girald, Cambr. de Vita 
Galfridi Archiep Ebor. apud Whartoni Angl. Sacr. P. 2. 
91. 
Corerellus, Spelman and Du PFreſne make cotarius 
and coterellus, to be both ſervile tenants : but it ſeems 
that in the Domeſday Regifter, and other ancient MSS. 


Or for executing the exciſe laws in general, 18 Geo. 
c, 26. fe 15+ ; 2 ies 
Or againſt granting duties on glaſs, &c. 19 Ge. 2, 
£. 32; þ. B2> ; | 
Or the a& againſt ſwearing, 19 Geo. 2. c. 21. /. 11.- 
Or the act ſor laying duties on houſes, 20 Geo. 2. c. 3. 
. 66. 
F Or the a&t for making indico, 21 Gezo. 2. c. 33. /. 18. 
For the defendants executing the aCt for ſecuring du- 
ties on coals, 23 Geo. 2.c. 37. /. 2. | 
Or the aQts for the recovery of ſmall debts, 22 Geo. 2, 
c. 47. ſet. 17. 23 Geo. 2. c. 27. ſ. 23. 23 Geo. 2. c. 


30. /- 24+ : 
Where on the a@ concerning quarentine, 26 Gee. 2. 


c. 12. /. 16, 21. 

For defendant executing the ſtamp aQts, 29 Geo. 2, c. 
12. /. 24+ 29 Geo. 2. £. 13. /. 11, 30 Gee. 2. c. 19. 
[. 58. 32 Geo. 2. C35: fo 23. 

Or the as concerning linen and cambricks, 29 Geo. 
2. c. I5. ſ. 13. 32 Geo. 2. c. 32. /. 10. 

Or the a&t concerning conſtables, jurymen, &c. 29 
Geo. 2. 25. ſ. 19. 31 Geo. 2. c. 17. fe 21. 

Or the act againſt ſtealing lead, iron, Sc. 29 Ge: 2. 


Ce JO. /- 109. * ; 
Or the a& for widening Londn bridge, 29 Gee. 2. c. 


o. ſc 4% 31 Geo. 2. c 20. /. 8. 
Y oft? act againſt retailing unlicenſed wine, 3o Geo. 
2. &. 19: /. 74+ 
Or: militia aft, 3o Geo. c. 25. }. 72. and ſubſequent. 
Or the aCt laying tax on houſes, &c. 31 Geo. 2. c 22, 


2, 


| there appears a diſtinion, not only in their name, but in 


Coteiius, A ſmall cottage, 


their tenure and quality. The cotarins had a free ſoccage 
tenure, and paid a ſtated firm or rent in proviſions or 
money, with ſome occaſional cuſtomary ſervice ; where- 
as the coterellus ſeemed: to have held in mere villenage, 
and had his perſon and iſſue, and goods diſpoſed at ihe 
pleaſure of his lord. Edmund earl of Cornwall gait 
to the Bon-hommes of Aſherugge, hs manors of Chetier- 
ton and Ambrofden, una cum villanis, cotterellis, 29- 
rum Ccatailis, ſervitiis, ſeftis, & ſequelis, & omnibus ſuts 
ubicungque pertinentibus, Paroch. Antiq. p- 310+ : 
Coteria, A cot, houſe, or home-itall, _—N. pri 
& capitulum eccleſis Chriſti Cant, concedunt ORE le 
was 


fe 31. 6s 


| SlerGundn terram ſuam de ferdo de Wodetone, 


coterias 


6 


Es +8. © Boſe © py 
terias juxta terram Burelli, & coteriam illam que fuit 
jon wal Te” de Staple——menſe Aprili 1245- Regiſtr. 
Feel. Chriſti Cant. MS. 
Coteswold, Several ſheep cotes, and ſheep feeding .on 
hills : From the Sax. cote, caſa, 1. e. a cottage, and wold, 


. 


a place where there is no wood, | Pk 

Cot-gare is\ a kind of refuſe wool, ſo clung or clot- 
ted together, that it cannot be pulled aſunder. Stat 13 R. 
2 flat. 1. cap- 9. whereby it is provided, that neither 
denizen nor foreigner make any other refuſe of wools but 
cot-gare and villein. So the printed ſtatute. But in the 

cliament-roll of that year it is cod-land and wvillern. 
Cat or cote ſignifies as much as cotage in many places, and 


was ſo uſed by the Saxons according to Yer/legan. Cowell, 


dit. 1727+ 7p 
; At Cet-Szthland. Land held by a cottager, 
whether in ſocage or villenage Dimigia acra jacet 


ibidem inter cotland quam Johannes Goldering tenet ex- 
una parte, & cotland quam 1 ho. Webbe tenet ex altera. 
————Paroch. Antiq. p. 532. Lib. Ramel. ſect. 256. 
n—Dedit prediflus abbas predicts Hugoni pro tota ter- 
ra que tunc temporis a 8. BenediCfto idem Hugo ten-bar, 
nam cothſethlandam cum [ibero ſervitio in villa que dicituy 
Slepe, & unum maignagium in fora ejuſdem ville, —— 
Cotbſethlandam hic zntelligo cot ſedem, & predii quid- 
plam ad eand:m pertinet. Spelman. De una cothlanda 
terre in Wathford, Pat. 9 Ed. 2, par. 2. m. 2. | 

Cotlanda and Cotlandum, the ſame with cetagium:; 
It is mentioned in the Adonaſticon, 1 tom. pag. 325. 
Jiem una virgata terre, cum dwumdio unius cotlandi, Sc. 

Cotſethla, Cotſetle, The little ſeat,., or + manſion be- 
longing to A ſmall. farm. Coneeſſi ulom cqtſcthlam 
terre quam Petrus filius Jorcans tenuit de me in Nige- 
ham. Cartular. Abbat. 

Fro Thomas filius Will. de Culern, dedi Deo. & Ecclejic 
Matmſbury unem cotſetle ix Culern, cum omnibus perti- 
witiis, Cartular. Malmſbur. MS. = 

Cotſethus, A cottager, or . cottage-holder, who by 
ſorvile tenure, was bound to work for the lord, — As in 
ihe ſervices to be done by the tenants in the manor of Ble- 
bory, belonging to the abbot aud convent of Rading,—— 
Dicit etiam praediftus abbas, guod Henricus Boton & Agnes 
uxtr ejus, Ec. ſunt cotſethi ex quibus anteceſſores eorum ſole- 
bant operari quolibet die, excepto ſabbato, & diebus feſtivis, a 
fiſto $. Michaelis uſque ad tempus falcationts pratorum, ab 
ortu ſolis uſque ad horam tertiam, omnimoda opera manualiay 
ſecundum quoa baliizvus ejus voluerit injungere. Cartular. 
Rading, MS. f. 221. | 

Cotſett, (Cotmanni,) Thoſe who live in cottages. Leg. 
H. 1. cap. -30. Villani, vero vel cotſeti vel perding1, vel qut 
ſunt hujuſmodi wiles vel inopes per ſong, nom ſunt inter legum 
Judices numerand!, | 

Cottage, (Sax. Cote) Is a little houſe for habitation, 
without land belonging to it. od, b. 3. c 3. 

Stat. 31 Eliz. c. 7. ſe. 1. For the avoiding of the 
preat inconveniences which are found by experience to 
grow by ereCting and building of great numbers and multi- 
tude of cottages, which are daily more and more increaſed 
in many parts of this realm z be it enacted, that no per- 
fon ſhall within this realm of England make, build or 
erect, or cauſe to be made, builded or erected, any man- 
ner of cottage for habitation or dwelling, unleſs the 
lame perſon do aflign and lay to the ſaid cottage or build- 
ng four acres of ground at the leaft, to be accounted ac- 
cording to the ſtatute or ordinance De terris menſurandts, 
(that is, aſter ſixteen feet and a half to the pole. 2 ne. 
737-] being his or her own freehold and inheritance, 
lying near to the ſaid cottages, to be continually occu- 
pied and manured therewith ſo long as the ſaid cottage 
ſhall be inhabited ; upon pain that every ſuch offender 
ſha!l forfeit to our ſovereign lady the Queen's Majeſty, 
her heirs and ſucceſſors 10 7. of lawful money of England 
for every ſuch offence. | 

$2. 2. And eyery perſon that ſhall willingly uphold, 
maintain, and continue any ſuch cottage hereafter to be 
fretted, converted, or ordained for habitation or vpn 
vhereunto four acres of ground as aforeſaid, ſhall not 
aligned and laid to be uſed and occupied with the ſame, 
hall forfeit to our ſovereign lady the Queen's Majeſty, 


_—_ o = 


=—_— 
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| her heirs and. ſucceſſors: 4o 5. for every month ai / ſuc 
cottage ſhall be by him or them vplioiden, "9 
and continued, _ | | 
+8282, 3.: Provided alſo, that there ſhall not be any in- 
mate, or-more families or houſhvlds than one, dwelling 
or inhabiting in any one cottage made or to be made 
or erected; .upen pain that every owner and occu- 
pier of any ſuch. cottage, placing or willingly ſufferin 
any ſuch inmate or other family than one, {hail forfeit 
and loſe 'to the lord - of the leet, within which ſuck 
cottage ſhall be, the ſum'o0f ten' ſhillings of lawful money 
of Ergian/, for every month that any ſuch inmate or 
other fam ly than one, ſhall dwell or inhabit in any cot- 
tage as aforeſaid, And that all and every lord and lords 
of leet and leets, and their ſtewards within the precinct 
of his and their leet and lets, ſhall have full power and 
authority within their ſeveral icets; to enquire and to take 
preſentment by the oath of jutors, of all and every of- 
tence and offences in his behalf, and upon ſuch preſent- 
ment had or made to levy by diſtreſs to the uſe of the 
lord'of the leet, all ſuch ſums of money as fo ſhall be 
lorfeited 3; and moreover that it ſhall be'lawful for the 
lord of every ſuch leet, where ſuch preſentment ſhall be 
made, to recover to his own uſe any ſuch forfeiture, by 
action. of debt in' any of the Queen's Majeſty's courts of 
record, whereunto no effvin, proteCtion or wager of law 
ſhall be allowed, 
_. See. 4.* And all Juſtices of aſſizes and Juſtices of peace 
in their open ſeſſions, and every lord within the precinCt 
of his leet and none others, ſhall have full power and 
authority within their ſeveral Timits and juriſdictions, to 
enquire of,. hear and determine all offences contrary to ' 
thus prefent aCt, as well by indiftment as otherwiſe, by 


—— 


adingeſ. MS.. f. 53. a.—— | preientment or information, and to award execution for 


the levying the ſeveral forfeitures aforeſaid by fier i ſacias, 
elegit, capias, or otherwile, as the caſe ſhall require. 
_ 828. 5. This ſtatute ſhall not extend to any cottage; 
in any City, or town corporate, or ancient borough,” or 
market-town, nor to any cottages for the habitation of 
workmen in mineral works, coal-mines, quarries, or delfs, 
or 1n the making brick, tile, lime, or other coals; ſo as 
the lame cottages -be .not above one mile Giſtant from the 
works, and be uſed only for the habitation of workmen. 

Sect. b. This at ſhall not extend to any cottage within 
a mile of the fea, or upon the fide of any navigable river 
where the admiral ought to have juriſdiction, ſo long as 
no perſon ſhall thertin inhabit, but a ſailor or man of 
manual occupation, for making, furniſhing or viftualling 
of -any veſſel uſed to ſerve on the ſea; nor to any cottage 
in-any foreſt, chaſe, warren or park, for ſo long as no 
perſon ſhall therein inhabit, but an under-keeper or war- 
rener; nor to any cottage heretofore made, ſo long as no 
other perſon ſhall therein inbabit, but a common herdmari 
or ſhepherd, for keeping the cattle of the town, or a 
poor, lame, ſick, or aged, or impotent perſon; nor to 
any cottage, which upon complaint to the Juſtices of aſ- 
ſize, or to the quarter-ſeſſions, ſhall by their order be 
decreed to continue, . 

Stat. 43 Eliz. cap. 2. par. 5. enaCQts, that it ſhall and 
may be lawful for the churchwardens and overfeers, or 
the greater part of them, by the leave of the lord or lords 
of the manor, whereof any waſte or common within 
their pariſh, is or ſhall be parcel, and upon agreement 
before with him or them made in writing under the hands 
and ſeals of the (aid lord or lords, or otherwiſe according 
to any order to be ſet down by the Juſtices of peace in the 
ſaid county at their general quarter-ſeiſions, or the greater 
part of them, by like leave and agreement of the ſaid lord 
or lords in writing, under his or their hands and ſeals, to 
ereCt, build, and ſet up in fit and convenient places of 
habitation in ſuch waſte or common, at the general 
charges of the pariſh, or otherwile of the hundred or 
county as aforeſaid, to be taxed, rated, and gathered in 
manner before expreſſed, convenient houſes of dwelling 
for the ſaid impotent poor. And alſo to place inmates, 
or more families than one in one cottage or houſe, on an 
act made in the 31ſt year of her Majeſty's reign, intitled, 
An a againſt the erefling and maintaining of cottages, or 
any thing therein contained to the contrary notwith- 
ſtanding ; 


6. 0T- 


fandirig ; which cottages and places for inmates ſhall not 
at any time hereafter be uſed or employed to or for aty 


6ther habitation, but only for impotent or poor of the 


ftme pariſh, that ſhall be there placed from time to time 
by the churchwardens and overſecrs of the poor of the 
ſame pariſh, or the moſt part of them z upon the pains 
2nd forfeitures contained in the ſaid former act, made »n 
the ſaid 31ſt year of ber Majeſty's reign, 

The iniconvenieaces that grow by unlawful cottages, 
and inmates ir cottages againſt this ſtatute, as appears 
the preamble, are great, being neſts to hatch idlenefs, the 
mother of pickings, thievings, ſtealing of wood, &c., 
tending alſo to the prejuditze of lawful commoners ; for 
that new-erefted cottages within the memory of man, 
though they have four acres of ground or more laid to 
them according to the aft, ought not to common in the 
waſtes of the lord ; bnt the greateſt inconvenience of all 
this is, the ill breeding and educating of youth ; which 
inconveniences may be eafily helped and remedied by the 

roviſions of this excellent law, if lords of leets and their 
| Its would look te the execution of this act, which 
we hold the readieſt means ; for albeit the cottage ereQted 
or converted, cannot by any proviſipn in this ſtatute be 
demoliſhed or pulled down, yet the execution of the 
penalty of this at will make , it uninhabitable and work 
the deſired effet, and they may alſo be amerced for 
wrongful commoning, in the court baron. 2 1nft. 746. 

F. S. was indifted upon the ſtatute 31 Ez. becauſe 
he had ereCted a cottage five years laſt paſt, and had not 
allotted four acres of land according to the ſaid ſtatute 
dts terris menſurandis 33, Ed. 1. and had continued it ever 
ſince. The firſt exception was, that this indiclment was 
for ereCting a cottage five years paſt, whereas every offence 
ought to be puniſhed within two years by indiQument or 
information, by the expreſs words of the ſtatute of 31 
Eliz. cap. 5. otherwiſe it is not puniſhable, and therefore 
not good. Secondly, becauſe he does not ſay that he vo- 
huntarily continued it ; which are the expreſs words of the 
ſtatnte. Thirdly, for that it is to be by the ſtatute De 
terris menſurandis, whereas there is not any ſuch ſtatute, 
but it is an ordinance only ; and for theſe cauſes the in- 
diament was held ill; and the defendant was diſcharged. 
Cro. F. 603, 604. pl. 30. Mich. 18 Jac. B. R. Stowe's 
caſe. | 

One was indiCted for -ereQting of a cottage. It was 
moved that the inditment was inſufficient, for that the 
words of 41 El. cap. 7. are, ſha'l willingly uphold, 
maintain, and continue, and the inditment is only, that 
he continued, and fo wants the words willingly upheld, 
according to the ſtatute. It did not appear in the indic- 
ment that it was newly ereCted, for it is only that he 
continued, and not that he ereted. 'The indictment was 
quaſhed, becauſe being a penal law, it was not purſued, 
Godb. 383. pl. 470. Paſch. 3 Car. B. R. Day's caſe. 

If lord of a manor will tuffer poor men to ereQ cot- 
ou on his waſte, though he takes no rent for them, yet 
a fine ſhall be ſet upon them, and the lord of the manor 
ſhall pay the fine; and after the cottage built, if the 
manor deſcends, or is conveyed to another, if he receives 

any ſmall rent for the continuance of that cottage, he alfo 
ſhall pay the fine that ſhall be aſſeſſed, becauſe he upholds. 
Agreed. To. 272, 273. 8 Car. Chriſtian Smith's caſe, 
in Itin? Windſor, 

The ſtatute which gives power to ereCt cottages in the 
waſte for poor people, does not extend to waſte within 
foreſts. To. 269. in Itinere Windſor, 8 Car. ms Whit- 
loct's caſe. 

In Windleſham in the county of Surry there were divers 
cottages and incloſures made upon the King's ſoil, and 
afterwards the King ſells the manor ; per Noy, Attorney» 
general, This has not diſpenſed with the purpreſtures, but 
the patentee mult be fined for the continuance of them, 
and they are to be pulled down, if they be not now 
arrented ; for elſe the King's grant ſhould be taken by 
implication to continue a wrong to his foreſt, which the 
King never intended, and accordingly they were fined 
and arreſted. Fo. 277. Sce 6 Vin. Abr. | 

Cottoman liazary, How ſettled and preſerved, x2 & 
13 Will. 3. 7. 5 Ann.c. 30, 26 Geo. a. c. 22. [. 9. 
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by | cotton, 5 & 6 £9. 6. c.6 /. 26, 
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Cottons. Not within 27 Hen, 8. conce 


making of cloth, 27 Hen. 8. c. 12. /. 2, ming -the true 

Clauſes eoncerning the length, Rab and weigh 
cottons in general, 43 £1iz. c, 10. [. 4, 5, 6. ot of 

And EE of Welb and Lancaſbire. or Ch, fo 
cottons, 5 & 6 £4. 6: c. 6. [. 16, 25. 4 & 5 Phy ph 
TE MA Il, I 3. 3 Face I, & 17. /. bY 3 Car, = 

Concerning the putting of hair, flocks, or yarn in 
: 18 Flxz. c. 18. /. 
43 Eliz., c. 10. /. 1. 21 Fac. x. 18. /. 5. "op 

Reſtraint on the exportation of cotton, or offering it to 
ſale before it is duly fealed, 5 & 6 F4.6. c. 6. 4 K. 
4& 5 Ph.& M. c. 5. [.21, &c. hu 

Amends to be made by thoſe that ſhall export fault 
cotrons, 5 & 6 Ed. b. c.6, ſ. 35, 4 P.& Mc | 
[+ #8. 43 Ekiz. c. 10. /. 9, 10. ' I 

es" on m_ that -_ counterfeit, or unduly ſet 
to, or take away ſeals, 5 & 6 Ed. 6. c. 6. /[. 48. 
P, & M. tine. + 48 40s 

Thoſe that buy J/2lch coftons to ſell again, ſhall put 
them to fheermen, cottoners, or frizers, to be wrought, 
4& 5 Ph.& M. c. 5. /. 12. 8 EL. C7. [. 4, 5. 

[ OE of cottons to be paid in money, 8 EF, , 7. 

Penalty on manufaturers imbezzelin 
I Ann. t 2c. 18. /. t. us 
_ Cotton manufaCtures to what duties liable on importa- 
tion, 4 W.& M. c. 5. /.2. 3& 4 Ann. c.4. © 8, 

Freed from duties on exportation, and all draperies freed 
from aulnage duties, Ix & 12 FH, 3. c. 20. 

Juſtices of peace to puniſh workmen in erhbezzeling 
cotton, and the receivers, and to hear and determine the 
wages, frauds, and defaults of workmen, 1 Ar. ff, 1, «, 
18 73 Geo. 2. c. 8. | 

Penalties for. wearing callicoes extended to ſtuffs made 
of or mixed with cotton, 7 Geo. 2, ft, 1. c. 7. {. 10, 
9 Geo. 2. c 4. / | 

Stealirrg cotton out of ptaces ufed for whitening or 
drying it, felony without clergy, 4 Geo. 2. c. 16. 18 
Geo. 2, c. 27. x 

Cottum, (Cot,) Coarſe or dag-wool, of which they 
made cotta or cttos, i.e. coarſe blankets. Hence in 
making hats, to cotten well, is when the wool, &c. works 
well, and incorporates. together.——Noveritis nos teneri 
in centum ſaccis bone lane, & placabilis fine cot & gard, 
pro certa ſumma perunie. Cartular, Rad. MS. f. 208. 

Cotuca, Coat-armour. Ad arma profitiunt & milites 
quidem ſuper armatura cotucas induerant, vocat. Quarte- 
loys. Walſmg. p. 114. 

Cotuchan, Beſres, or huſbandmen. Demeſday. 

Coucher, or Courcher, Signifies a faCtor that con- 
tinues in ſome place or county for traffick ; as formerly 
in Gaſcoign, for buying wines. Stat. 37 Ed. 3. c. 16. 
Coucher is alſo uſed ſor the general book, in which any 
religious houſe or corporation regiſter their particular 
aCts. Stat. 3& 4 Eg. 6. cap. 10. | 

Covenable, '(Fr. convenable) Fit, convenient, or ſuit- 
able.——'That every of the ſame three ſorts of fiſh be 

ood and covenadble, as in old time hath been uſed. 31! 

d. 3. cap. 2 FPlowden, f. 472. a. Covenably en- 
dowed, that is, endowed as is fitting, Tt is alſo written 
convenable. 27 Ed. 3. ſtat. 2, cap. 17, Plowd. fo 
472+ a. 

Covenant, (Conventis) Is the conſent of two, or more, 
to one thing to do or give ſomewhat. Jeff, Symb. par. 2 
lib. 1. ſeft. 4. It ſeemeth to be as much as padtum con- 
ventum with the Civilians, which we often read in 
Tully ; Pattum conventum, quod & wulgo veflitum vacant, 
opponitur nuds patio, vel ut ab omni juris ſolemnitate deſit- 
tuto, Hujus exempla, &e. Oldendorpius. And covenant 
in this ſfignification, is either a covenant in law, or 2 cave- 
nant in fat?. Coke, lib. 4. Noke's caſe, fol. 80. or cove”. 
nant expreſs, lib. 6. f. 17. a. A- covenant in law is that 
which the law intendeth to be made, though in words it 


be not expreſt; as if the lefſor do demiſe and grant, &+- 


to the lefiee for a certain term, the law intendeth a cv | 
nant on the lefſor's part, that the leflee ſhall quietly enJ%f | 
[os leaſe for his term againſt all incumbrances. Covenant 


i 


C O V 

*n faf is, that which is expreſly agreed between the 
irties, There is alſo a (covenant merely perſonal, and a 
ene real. F.N.B.f. 145. And he ſeemeth to ſay, 
that a covenant real is, whereby a man tieth himſelf to 
pals a thing real, as lands or tenements ; as a covenant to 
levy a fine of land, &c. A covenant merely perſonal, of 
the other ſide, is where a man covenanteth with another 
by deed to build him a houſe, or any other thing, or to 
{crre him, or to infeoff him, &c. See Convention. 
(Cyvenant is alſo the name of a writ ; for which®ſee 
Convention, and New Book of Entries, verbo Covenant. 
Nowerint omnes praſentes ſcriptum chirographatum viſur. 
wel auditur. quod 18 "die April. temporis gratis 12060. 
i convenit inter nos Hugonem de Okeleſthorp & Adam 
.m Ade de Thowes, generum ejuſdem Hugonis, fe. quod 
is; Adam non dabs, impignorabo, vendam, nec alienabs ali- 


quam partem tenementi mei de quo fui ve/litus & ſeiſitus 


rediflo die, nec terementi mii contingentis nomine ered:- 
utis, ſine voluntate & afſenſu predidti Hugonis vel he- 
redum ſuorum, & quod amabiliter trafabo uxorem meam, 
filiam prad iti Hugoms ; & miſt fecero, ibo. per ſeptem 
lis ſabbati nudus per medium forum de Harwode quands 
lentus fuertty ſecundum ordinationem difti Hugonis, Om- 
nia autem preferipta fideliter & /ine fraude obſervanda pro 
me & heredibus meis, ta&tis ſacroſanftis, juraui & affi- 


ti ; & ne iſlud alicui haminum vertatur in dubium, nos 


4; Bugo & Adam fizilla noſira partium hiis mututs 
es obs Pr 4g Stephano Sterry, tunc 
diregrapher. civitatis Ebor. Daniele de Tottie clerics, 
Richardo de Waleys de Acculum, Ade de Northfolch, 
Thowa Edwyn allutario de Ebor. & aliis. Ex MS. 
penes Gul. Dugdale, mil. 

Covenants, contraQs, and agreements are often uſed as 
ſrnonymous words, ſignifying an engagement entered into, 
by which one perſon lays himſelf under an obligation to 
do ſomething beneficial to, or to abſtain from an aCQt, 
which if done, might be prejudicial to another,” 1 New. 

fbr. 526. | 
| ae good of ſociety requires a punCtual performance 
of, and that no perſon ſhould be allowed to recind and 
break through his contraQts ; ſo the law has provided a 
remedy by aCtion of covenant, in which the injured party 
is to recover damages for the violation of the contraCt, in 
proportion to the loſs he has ſuſtained. But here'it may 
be neceflary to ebſerve, that where the covenant or 
azreement is for doing ſomething in ſpecie, as conveying 
nds, executing deeds, &c. the moſt uſual, and indeed 
the moſt proper remedy is by bill in Chancery ; which, 
- in caſes reaſonable,” will decree an execution in ſpecre ; 
whereas at Common Law, the party can only be repaired 
in eamages. But if the matter of the bill is merely in 
damages, the remedy is only at law, becauſe the damages 
cannot be aſcertained by the conſcience of the Chancellor, 
and therefore muſt be ſettled by a jury at law. But if 
there be matter of fraud mixed with the damages, as if 
A. ſues B, on a covenant at law, for damages ; and B. 
files a bill for an injunCtion, vpon this equitable ſug- 
geſtion, that the covenant was obtained by fraud ; if 4. 
files his croſs-bill for relief upon that covenant, the 
court will retain it, becauſe the validity of the covenant 
5 diſputed in that court, and on a head properly conu- 
zable there ; and therefore, if the validity of the deed be 
eſtabliſhed, the court will dire an iſſue for the quantum 
of the damages. 1 New Abr. 526. Fe? 


1. Of expreſs and implicd covenants, and how created. 
2. What fhall be deemed a breach, or conſlirued a good 


dir formance of a covenant. _ _ 


3- Where breach of covenant ſhall be deemed to be well 
aſigned. MET 9D 


1. Of expreſs and implied covenants, and haw created. 
he law does not ſeem to have appropriated any ſet 
form of words, which are abſolutely necefſary to be 
made uſe of in "creating a covenant ; and therefore it 
ſeems that any, words will be effeCtual for that purpoſe, 
which ſhew the parties concurrence to the performance of 
Vor, I, Ne 50, 


| 
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a future act ; as if leſſee ſor years covenants to repairs 
Sc. Providid always, and it .is agreed, that the leſſer ſhall. 


find great timber, &c. this makes a covenant” on- the part 
of the leflor to find great timber, by the word azreed, and 


it ſhall not be a qualification of the covenant of the leflee. - 


1 New Abr. 527. 


So if . leaſes to B, for years, upan condition that 


he ſhall acquit the lefſor of ordinary and extraordinary 
charges, and ſhall keep and leave the houſes at the end of 
the term, in as good plight as he found them ; if he does 


| 2ot leave them well repairgd at the end of the term, an | 


action of covenant lies: 1 Rel. Abr. 518. 

So: theſe words in a leaſe of a mill, and the leſſee ſhall 
repair the mills as often as need fhall require, and fhall leave 
them ſufficiently repaired at the end of the term, make a 
covenant, becauſe it is the clear agreement of the parties ; 
for otherwiſe the words, ſhall leave &c. would have no 
effect. 1 Rol. Abr. 518. 3 Bul/t. 163. Cro. Fac. 399, 521. 

If A. leaſes to Þ. for life, with a proviſo that if the 
leſſee dies within the term of forty years, that then the 
executors of the leſſee ſhall have it for ſo many of the 
years as amount to the number of forty years, to be ac- 


proviſo ſhall not be a leaſe, but only a covenant. 1 Rl. 
Abr. 518. 1 Co. 155. Mer 478. 


If there are articles of agreement between 4. and B- | 


by which it is agreed upon a marriage intended between 
- and C,, that all the ſtock of C. ſhall remain in the 
hands of B. till f. makes a certain jointure to C. ip/o B. 


reſt, an ation of covenant lies againſt him upon theſs 
words, becauſe every agreement by deed is a covenant, 
otherwiſe {. could not have any remedy for the money. 
1 Rol. Abr. 518, 519, 

If A. makes a deed to B. in theſe words, 1 have in my 
cuflody one writing obligatory, in which writing obligatory, 
one William now fandeth bound to the ſaid B. for the pay+ 
ment of- 400 1. upon Ln a day, being the proper money of 
B. and 1 will be ready at all times when I ſhall be required, 
to re-deliver the ſame writing obligatory to the ſcid B, If 
B. after: demands-the ſaid obligation of 4. and he refu'es 
to deliver it, B. may have an action of covenant upon 
this deed by force of theſe words, And 7 will be ready at 


I Rel. Abr. SI9, I 

If A. enters into an obligation to B. and B. afterwards 
covenants not to ſue 4, without any limitation of time, 
this amounts to a releaſe, and may be pleaded as ſuch. 
Carth. 64. Comb. 12.3, 124. : 

Bat if the covenant be temporary, and limited to a 
certain time, as if it be, that B. will not ſue for ninety- 
nine years, &e. this ſtill remains a covenant, and for the 
violation thereof, an aCtion of covenant is the proper 
remedy, but it cannot be pleaded in bar ; for if there be 
two obligors, and the obligee covenants that he will not 
ſue one of them, this is no releaſe, but only a covenant, 
Carth. 64. TH: 

A letter of licence containing theſe words following, 
v1z, that if the creditor ſue within ſuch a time, his debt ſhall 
be forfeited, works a forfeiture by the commencement of 
the ſuit, and therefore may be pleaded in bar to the 
action. Carth. 64. 

If A. enters into a ſtatute to B. and afterwards B. by his 
deed covenants, that upon payment of ſuch a ſum at a 
day to come, the ſtatute ſhall be void, and that he will 
deliver it in, and cauſe it to'be vacated ; if B. before 
the day ſues execution upon the ſtatute, 4. may bring 


venant that is to take effeCt preſently is to ſtand or fall 
by the operation of law, and no aCtion of covenant will 
lie; as if a man covenants that a bond ſhall be void upon 
doing ſuch an aCt, or to ſtand ſeiſed, no aQion' of cove- 
nant will lie upon theſe words ; but here the laſt words 
bind the party to the performance of a future aft, viz. to 
deliver in the ſaid flatute, and cauſe it to be vacated, which 
without all queſtion found in covenant, Raym, 25. 1 Keb. 
| IO3, 118, $, (OR | | 
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counted from the date of the indenture of leaſe; this 


Annuatim ſolvendo to A. intereſſe proinde ſecundum ratam' 
8 /, per centum, &c, If B, does not pay the ſaid inte- 


all times, when I ſhall be required, to re-deliver the ſame, &c. 


an aCtion of covenant ; for though it be true, that a co- 
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If there are articles of agreement male by indenture 
between 4. and B. in which A. agrees that B ſhall have 
a houſe in a ſtreet in Lond:n, for certain years ; provid- 
ed, and upon condition, that B. ſhall reccive and pay 
the rents of the other houſes of 4. in the ſame ſtreet 
mentioned in the ſchedule annexed to the indenture ; and 


it is farther agreed, that B. for his labour in collecting | 


of the faid rent:, ſhall have the overplus of the rents, 
over and above ſuch a certain ſum ; this is not any co» 
venant on the part. of B. to bind him to receive and pay 
the tents mentioned in the ſchedule ;z but the proviſo and 
condition will make the eſtate of B, void in the houſe. 
1 Rel. Abr. 518. Cra, Car. 128, 129. S. C. adjudged 
"See Cro. Eliz. 242, 5385. 2 Ct. 71. | 

If A. by deed enteoifs B. provided, that if F. pays 
money to B. by a day, the feotfment ſhall be void, and 
covenants to fave harmleſs from incumbrances and at- 
rears of rent, and to make farther aſſurance ; and aſter 
A. enters into an obligation conditioned for the perfor- 
mance of all covenants, payments, articles and agree- 
ments comprifed in the deed, if A. pays not the money, 
yet the bond is not forfeited ; for there being no covenant 
to pay the money, it is a proviſo infadvantage of the feof- 
for, that if he paid the money, that he ſhould have the 
| land again; fo that it is in his eleCtion to pay the money, 
or loſe the land, which is a fufficieat loſs to him, and the 
word payment, in the bond, hath reference to the cove- 
nant to ſave harmleſs from arrears of rent. Cro. Fac. 281. 
Yolv. 206. 8. C. 

An aCtion of covenant may be bronght as wel! 
deed poll as on a deed indented, 1 Rol. Abr. 517. 

But though covenant lies as well on a deed poll as up- 
on a deed indented, yet the parties muſt be named there- 
in; and therefore, where in covenant the plaintift declar- 
ed, that F. S. being arreſted at his ſuit, and in the cuſ- 
tody of the bailiff, he, the defendant, promiſed and en- 


on a 


-gaged to bring in the body of F. 8. into the cuſtody of 


the bailiff ſuch a day; and on demurrer it was held, that 
the aCtion would not lie, the plaintiff not being named 
in the agreement, and no averment dehers could avail 
him. 1 Salk. 197, 

There are ſome words, which of tlgemſclves import no 
expreſs covenant, yet being made ufe of in certain con- 
tracts, they amount to ſuch, and are therefore called co- 
venants in law, and will as effeCEtually bind the parties, as 
if expreſſed in the molt explicit terms, As if a man 
makes a leaſe for years of land by the words conceſ/i or 
demiſt, theſe import a covenant, and if the leſſee, or his 
allignee are evicted, they may bring an action thereupon, 
1 New Abr. 530. 5 C:. 17. 8. 

So if a man leaſes for years, reſerving rent, an aCtion 
of covenant lies for non-payment of the rent, for the 
red4enda of the rent is an agreement for payment of the 
rent, which will make a covenant. 1 Kol, Ar. 519. 
Style 387. Carth. 135, 

Alſo if a man leaſes for years by the words demiſe, 
grant, &c. and in the deed there are ſeveral covenants on 
the part of the leflor, and he enters into a bond condi- 
tioned for the performance of all the covenants, &c. in 
the ſaid deed ; this as exterids well to the covenants in 
law, as expreſs covenants. 4 Co. 80. b. 

But it a man leaſes certain goods for years by the words 
demiſe, &c. and the leffor covenants that the lefſee ſhall en- 
joy during the term, without eviction by the leſſor, or any 
claiming under him; this expreſs covenant qualihes the 
generality of the covenant in law, and reſtrains it by 
the mutual conſent of both partics, and it ſhall not ex- 
tend farther than the expreſs covenant. 4 Co. 80, Cro 
Eliz 074. Tetv. 175. 

if a man leaſes to me by indenture the land of F.S. 
of which F.S. is ſcifed at the time, upon which I enter, 
2nd he re-enters, I ſhall have a writ of covenant upon 
this indenture, though L was not in the land by the leaſe, 
but by eitoppel, for the leffor is eltopped to fay that I 
by - not of his leaſs, 4 Cx W 

o if a man leaſes to me land of F. 8. of which F. S. 
15 ſeiicd at the time, I ſhall have a writ of covenant 
betore entry vpon F.S, and re-entry by him; for I 


{ 
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need not alledge an eviction, for this is a covenant in 
-law, which is broke when he is not ſcized of the land at 


the time of the demiſe, for the word demiſe imports a 
power of letting ; and it is not reaſonable to enforce the 


lefſee to enter into the land, and fo to commit a treſpaſs, 
1 R:l. Abr. 520. Cre. Fac. 73. 

But if a man leaſes certain goods for years by inden. 
ture, which are evicted within the term, yet he ſhall nox 
have a writ of covenant.; for the law does not create an 
covenant upon ſuch perſonal thing. Owen 104. x Rel 
Abr. 519. | | 

Alſo it two or more join in making a leaſe by the 
| words conceſ/t, Sc. this creates a covenant in law, for 
the breach of which, all of them ſhall be jointly ſued 
but if the breach be the perſonal tort of one of them, 
as if one of them enters and ouſts the leſſee, the a&ion 
may be brought againſt him alone ; for it is unreaſonable 
that the others ſhould ſuffer for the perſonal wron of 
—_ companion, Carth, 97, 98. 1 Saik. 137. 1 Shaw, 
79. 9s. C. | 

A, by indenture granted and demiſed to B. certain 
lands, except a little piece, upon which a pump was 
ſtanding, together with the uſe and occupation of the 
pump, in common with other the tenants of A. ſor thirty. 
one years; and after the pump became uſeleſs for want 
of repairs, and B. brought covenant againſt A. and af- 
 figned the breach in A.'s permitting the pump to run to 
decay z and it was held by Kelynge, Chiet Juſtice, Rainſ- 
ford and Mrton, Jultices, that the aCQtion- lay ; ſor that 
when the uſe of a thing is demiſed, and it runs to de- 
cay, ſo that the leflee cannot have the uſe and benefit 
thereof, he may have covenant upon the. word demiſe; 
and here the lefieg himlelf cou!d not repair, having no 
intereſt in the pump, or lands where it {tood; but 
Twijden tetis viribus cont'. 1, Becauſe a covenant creat- 
ed by .law, as this is, never lies but on an aCtual ou- 
ſter. 2. T bis covenant created by law, 1s not pro- 
perly to recover damages, but the term itſelf, and the 
damages that are recovered are for the whole term, 
whereas the pump may be repaired the next day, 3. 
Leſſce may repair the pump himſelf, and may come on 
the ground without being a treſpaſſer ; as where [| grant 
that you ſhall fiſh in my pond, you have a. liberty to 
come upon my ground ; fo if you have a grant to hy 
pipes in my ground, you may dig up the ground for 
that purpoſe ; and for theſe reaſons of Tw:/aen's, the 
judgment was una vece reverſed in Cam” Sac.” Set 
New Abr. 531. 

If A. leates a houſe to B. excepting two rooms, and 
free paſſage to them, and the leſſee aſſigns to F. $. who 
diſturbs the leffor in the paſſage 3 this, though a covenant 
in law, ſhall bind the leflſee ; for where the leſſee agrees 
to let the leffor have a thing out of the demiſed premilles, 
as a way, common, &c. covenant lies for a diſturbance; 
but if the diſturbance had been in the rooms excepted, 
covenant would not have lain. Carth. 232. 1 Sal#. 190+ 
i Show. 388. See Mor 553. Cre. Eiiz. 657. 

By ſtat. 6 Ann. c. 35. fed. 30. The words grant 
bargain, and ſell, amount to expreſs covenants. _ 

By ſtat. 8 Geo. 2. c. 6. ſe. 35. Covenant is implied 1 
deeds of bargain and fale in the North Riding of Jori/pure- 


2. What fhall be deemed a breach, or conflrued a gies 
| perfor mance of a covenant, 

If A. leaſes to B. for twenty-one years, and covenants 
at any time during the life of B. upon ſurrender ct tae 
old leaſe, to make a new leaſe ; and after A. leaſes to 2 
ſtranger, he hath diſabled himfelf, and broke his cove 
natit. * 5 Co. 20, 21. 2 And. 18. Adoor 452. Cre. 
Eliz. 450. Peph. rog. 8. C. 

It A. being a common brewer, 
have ſeven parts of his grains mad Ju 
ſeven years; and after A, puts in great quantities © 
hops into his malt, of which the grains were made, by 
means thereof the grains are ſpoiled, this 1s a breachy 
becauſe in all contrats the intention of the parties 15 t9 
be conſidered ; and here it was the intention of the pare 
cies that B. ſhould have the grains for the uſe LF 


covenants that B. ſhall 
e in his brewhouſe for 


— 
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cattle ; and they will not eat them when hops are put 
them. Raym- 464+ 2 Jones 191, Skin. 39. 

If two men, upon ſale of their wives lands, covenant 
that they and their wives have good rizht to convey lands, 
and to make farther affurance ; if one of the womer is 
under. 2ge> this. is a breach, for ſhe hath not power to 
convey the eſtate according to the covenant. 2 Fones 195. 

If the lefſor covenants with the lefſee for years, -that, 
he quietly and-peaceavly ſhall enjoy the Jand, without the 
impediment or diſturbance of the leflor ; it the lefſor CX- 
kibits a bill in-Chancery againſt the leffee, to reſtrain bis 
committing waſte, this 1s no breach, though the bill be 
tiſmiſſed with coſts, becauſe the ſuit does not relate to 
his title of poſleſhon. 2 ent. 213. 

if 4, enters into a ſtatute to B, and afterwards B. by 
his deed covenants, that upon payment of ſuch a ſum at 
a day to come, that the ſtatute ſhould be void, and that 
he would deliver it in, and cauſe it to be vacated ; if be- 
fore the day B. ſues execution, A. may bring covenant ; 
and it is no objection, that nevertheleſs B. at the day, 
may deliver-it in and cauſe it to be vacated ; for it is an 
apparent preſent breach ; for after the ſtatute was ſet 
+{oot, and had its courſe, it did tranſire in rem judicatam, 
and could not be vacated, 1 Sid. 48. Raym. 25. 1 
Kb. 103, 118. S.C. 

If a parſon leaſes his reQory for years, and covenants 
that the lefſce ſhall! have and enjoy it during the term, 
without expulſion, or any thing to be done by the leflor, 
and after, for not reading the articles, he is ip/o fafio de- 
prived by the ſtatute 13 Ez. and the patron preſents 
another, who oufts the leilee, this is no. breach ; for he 
was not oulted by reaſon of any act done by the lefſor, 
but for a non-feafance ; and ſo'it is out of the compals 
of the covenant. 4 Leon. 39. 

Tenant in tail of a rent, purchaſes the land out of 
which it iſſues, and makes a feoffment thereof, and co- 
renants thatyit is free from all former incumbrances ; this 
is a charge, though not in ee but in ſuſpenſe ; for if 
tenant in tail dies, his iſſue may diſtrain, and then the 
covenant is broke. Owen 7. But fee Cy, Lit. 389. a. 

- If A. be tenant in tail, the reverſion in the King, and 
A. leaſes for years, and covenants that the leflee ſhall 
enjoy it againſt all perſons, and without the interruption 
of any, except the King, his heirs and ſucceſſors, ex/- 
tentibus Regibus vel Reginis Anglize, and the King grants 
reverhon to B, and A. dies without iflue, and B. enters, 
the covenant 1s broke ; for that extends only to the King 
and his ſucceſſors, in which words his patentee 1s not 
included. Cro. El:z. 517. 

If 4. by the means and procurement of B. by fine 
conveys lands to B. and his wife, and the heirs of B. 
and aſter B. leaſes the ſame for years, and covenants 
that the lefſee ſhall quietly enjoy, during the term, 
without the diſturbance of him, his heirs or atl:igns, or 
of any other perſon, by or through his means, title or 
procurement, and B. dies, and bis wiſe enters, this is a 
breach ; for ſhe claims by the means of the baron ; and 
thereſore it is within the covenant. Cre, Fac, 657. 
Paim. 339. S. C. 


into 


WP, Where breach of covenant ſhall be deemed ta be well 
ned, | 

If in an ation of covenant, the-plaintiff declares upon 
a leaſe for twenty-one years to the defendant, and that 
he covenanted to pay 20 /- per annum. by equal portions, 
at M:chaelmas and Lady-Day, and aſſigns for breach, that 
be did not pay the rent debit” ad pred” ſeparalia fefa 
durante termino, this breach is ſufficiently afligned ; and 
Xt ſhall be intended that the rent was not paid at-cither of 
thoſe days. x Lev. 7B. p | 

If in debt upon an obligation, the condition whereof is 
of three parts, x. He ſhall ſerve the plaintiff well ; 
2. that he ſhall duly account; 3. that within three 
months after notice he ſhall make ſatisfaction for all lofles 
ſuſtained by his apprenticethip; the defendant pleads per- 
formance. ſpecially, and the p'aintiff afſigns for breach, 
that upon account: he was found in arrear 60 /. which he 
received and converted to his own uſe, and ſo bad not 
ſerved the plaintiff well; this is a good replication, without 


1 
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notice ; -for though it might be alledged as a 
breach of the third part of the condition, yet the conver- 
hon of the money to his own uſe, may be alledged as an 
ilt ſervice, Cre. Eliz. 830. 
| In an aCtion of covenant ſeveral breaches may be aſ- 
fgnedy, otherwiſe in debt upon an obligation, conditioned 
to perform covenants. Cre. Car, 176. 
But now, by the 8 & 9 1/7. 3. cap. 11. it is enated, 

*© That in all aftions upon any bond or bonds, or on any 
penal ſum, for non-performance of any covenants or 
agreements in any indenture, deed, or writing contained, 
the plaintiff may aflſign-as'many breaches as he ſhall think - 
fit; and the jury, upon trial of ſuch aQtion' or ations, 
ſhall and may affeſs, not only ſuch damages and coſts of 
{uit as have heretofore becn uſually done in ſuch caſes, 
but alſo damages for ſuch of the ſaid breaches '{o to be 
aſſigned, as the plaintiff upon the trial of the iſſues ſhall 
yrove to have been broken, and that the like judgment 
iha!l be entered on fuch verdiCt as heretofore hath been 
pen done in fuch-like aQtions ; and if judgment ſhall 
e given for the plaintiff, on a demutrer, or by confeſſion, 
or nihil dicit, the plaintiff upon the roll may ſuggeſt as many 
breaches of the covenants and agreements as he ſhall 
think fit, upon which ſhall ifſue a writ to the ſheriff of 
that county where the action ſhall be brought, to ſummon 
a jury to appear before the Juſtices or Juſtice of aſfize, or 
Nie prius of that county, to enquire of the truth of 
every one of thoſe breaches, and to afſeſs the damages 
which the plaintiff ſhall have ſuſtained thereby ; in which 
writ it ſhall be commanded to the ſaid Juſtices, &c. that 
he or they ſhall make a return thereof to the court from 
which the ſame ſhall ifſue, at the time in ſuch writ men- 
tioned ; and in caſe the defendant or deferidants, after 
{uch Ct entered, and before any execution executed, 
ſhall pay unto the court where the aQtion ſhall be brought, 
to the uſe of the plaintiff or plaintiffs, or his or their 
executors or adminiſtrators, ſuch damages fo to be aſſeſſed, 
by reaſon of all or any of the breaches of ſuch covenants, 
together with the coſts of ſuit, a ſtay of execution on the 
ſaid judgment, ſhall be entered upon record; or if by 
reaſoa of any execution executed, the plaintiff or plain= 
tiffs, or his or their executors or adminiſtrators, ſhall be 
tully paid or ſatisfied all ſuch damages ſo. to be aſſeſſed, 
together with his or their coſts of ſuit, and all reaſonable 
charges and ut quay for executing the ſaid execution, 
the body, lands, or goods of the defendant, ſhall be 
thereupon forthwith diſcharged from the ſaid execution, 
which ſhall likewiſe be entered upon record ; but notwith» 
ſtanding in each caſe ſuch judgment ſhall remain, con- 
tinue, and be as a farther ſecurity to anſwer the plaintif 
or plaintiffs, and his or their executors or adminiſtrators, 
ſuch damages as ſhall or may be ſuſtained for farther 
breach of any covenant or covenants in the ſame inden- 
ture, deed or writing contained ; upon which the plain- 
tiff or plaiptiffs may have a ſcrere facias upon the ſaid 
judgment, againſt the defendant, or againſt his heir, 
terre tenants,or his executors or adminiſtrators, ſuggeſting 
other breaches of the faid covenants or agreements, and 
to ſummon him or them reſpeCtively to ſhew cauſe why 
execution ſhould not be had or awarded upon the faid 
judgment, upon which there ſhall be like proceedings, as 
was in the aCtion of debt upon the ſaid bond or obliga- 
tion, for afleifing of damages upon trial of iſſues joined 
upon ſuch breaches, or enquiry thereof, upon a writ to be 
awarded in manner as aforeſaid, of ſuch future damages, 
coſts, and charges, as aforcſaid, all farther proceedings 
on the ſaid judgment are again to be layed, and fo toties 
gwoties ; and the deſendant, his body, lands or goods, 
ſhall be diſcharged out of execution, as aforeſaid.” 

If A. leaſes to B. for years,. and covenants that he 
hath full power and Jawſul authority to leaſe, &c, and in 
an ation upon this covenant, B. ſays he had not full 
power and Jawful authority to leaſe, &c. the breach is 
well aſſigned, for he hath+well purſued the words of the 
covenant negative, and what eſtate he had lies more in 
the knowledge of the leflor than leflee ; and therefore he 
ought to ſhew what eſtate he had at the time of making 
the leaſe z that'it may appear that he had full power, &c. 
9 Co. 60, 61. Cre. Jac, 34. | 
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If A. leaſes to B. for years, and B. covenants to repair 
during the term, and at the end of the term to leave 
the premiſſes well repaired; in an aCtion upon this cove- 
nant, it may be aſſigned for a breach, that he did not 
leave them well repaired at the end of the term ; and it 
the defendant pleads, that at the end *of the term he de- 
livered them up well repaired, then if the plaintiff will 
aſſign a breach, he _ ought to ſhew particularly in what 
part it was not repaired, ſo that the defendant may give a 
particular anſwer thereto; but it was ſaid, that in a de- 
claration in covenant, it ſufhceth to aſſign the breach as 
general as the covenant is. Cyo. Fac. 171, 661. 

In an a&tion of covenant the plantiff declared, that 

\cen Elizabeth leaſed a meſſuage, &c. to the defendant 
for twenty: one years, and that the defendant, his execu- 
tors and aſſigns, were thereby bound to repair and leave 
the premiſles at the end of the term in good repair z-and 
that the Queen granted the reverſion to B. and that B. 
granted the ſame to the plaintiff; and for not repairing, 
&c. this is a good declaration, though the plaintiff is not 
' named aſhgnee. Cro. Fac. 240. ; 

If in an aCtion of covenant the plaintiff declares, 
W hereas by indenture, bearing date, &c. teflatum exi/{it, 
that the plaintiff had demiſed to the defendant a meſſuage 
and garden for two years, and the defendant, by the faid 
indenture, covenanted not to ereCt any building in the 
garden, &c. and avers 77 facto, that he did erect, &c. 
this is a good declaration ; though he does not expreſlly ſay 

od dimiſit & convenit ; and it is the uſual courſe in 
BR. to declare in this manner, Cro. Car. 188, Cro. 
' Eliz. 195. Cro. Jac. 353. | " 

If baron and feme being ſeiſed of a houſe, to them an 
the heirs of the baron, leaſe to 4. and he covenants with 
them and the heirs and aſhgns of the baron, to repair, &c, 
and the baron and feme convey the inheritance to B. in 
an action upon this covenant B. may ſhew the whole 
matter, and conclude guod attio e accrevit, as allignee 
of the baron, without ſhewing the death of the feme ; 
for the eſtate for liſe being transferred with the fee, it is 
drowned therein. Cr. Car. 285. For more of Covenant 
in general, ſee 1 New Abr. and 6 Vin. tt, Covenant. 
See alſo Wood's Convey. part 1. 

Cuvenant, (Fedus) The ſolemn league and covenant 
&rſt formed in Scotland, was a ſeditious conſpiracy, too 
well known to need any explication. It was voted il- 
legal and irreligious by parliament in, May, 1661. and 
proviſion is made againſt it by the ſtatute of 14 Car. 2. 
cap. 4. whereby it is declared to have been impoſed on the 
ſubjeCts of this realm, againſt the known laws and liber- 
ties of the ſame. Cowell, edit. 1727. 

Covent, (Conventus) dignifics the ſociety of an abbey 
or priory, as /ocietas ſignifies the number of fellows in a 
college. Brat?. lib. 2. cap. 35. Cowell, ed. 17 27, 

Coventri, For making Bablack church in the city of 
Coventry a pariſh church, &c. 7 Geo. 2. c. 27. 

Coventr!-ait, Made 22 & 23 Car. 2. < 1. 

Coverlets. See /{!ormich, Pork. 

Covecture, Is a French word, ſignifying any thing 
that covers, as apparel, a coveriet, &c, and deduced from 
couvrir, that is, tegere. In law, it is particularly applied 
to the ſtate and condition of a married woman, who (by 
the laws of this realm) is ſub pote/tate viri, and therefore 
diſabled to make bargain with any, to the prejudice of 
herſelf or her huſband, without his aſſent and privity, or 
at jeaſt without his allowance and confirmation. Bro, 
hoc tit. per t:t. and Brafton, lib, 2. cap. 15. faith, that 
omnia que ſunt uxoris, ſunt iffius viri, nec habet uxor po- 
teftatem ſut, ſed wr. And again, /ib, 4. c. 24, wir eft 
caput mulieris, And alſo, lib, 5. traf, 2. cap. 3, that 
in any law-matters, Sine viro reſpondere non poteſt. And 
in the ſame book, tra. 5. cap. 23. vir & uxor ſunt quaſ 
unica perſona, quia caro una & ſanguis unus; res licet /it 
propria uxarts, vir tamen ejus Wuſjtos, cum fit caput muiteris. 
And /ib, 1. ca. 10. num. 2. uxores ſunt ſub virga wiri, 
And if the huſband alien the wife's lands, during the 
marriage, ſhe cannot gainſay it during his life. See 
Cui ante djvoztium, and Cui in vita. 

Covin, (C:vina,) Is a deceitful aſſent or agreement be- 
tween two or morc, to the prejudice of another. As if 
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a ___ for =-_ of life, or tenant in tail 
conſpire with another, that the other will 
the tenant far life, the lands which he holds, rug .5-0Y 
Judice of him in the reverſion. It is derived from th FB, 
verb convenir, depaciſci, to promiſe, or covenant "D- 
Stinner-takes it to be a corruption of the Lat. a 6 
and therefore writes it coven, Cowell, edit. 1727 Ws 
; Debt is brought by a woman adminifiratrix F ſhe h 
Judgment ;. be/ore execution this adminiſtration i; 1 beg 
by covin, and committed to the ſaid woman an "is og 
the /on releaſey the debt ; the woman ſues executin ; 4 
debtor brings an audita querela; is does not lie bee wy 
of the covin. Tent 285. pl. 17. _ 
The plaintiff, a woman who had 1501, give Jr þ 
her brother, the defendant upon he 


x: r marriage, gives a hx 
privately to her brother to repay the moGny we 


being dead without iſſue, the defendant ſued the plaint; 

at law upon the bond, Re hrumeye yp ras, Aw 
to be relieved againſt it, being a fraud, by reaſon it ew 
done without the privity of her huſband, It was ur od 
for the defendant, that it was good reaſon for the Mt. 
band or any of his iſſue to be relieved, in caſe they had 
been concerned, but that was no reaſon that the woman 
herſelf, who gave the bond, ſhould be relieved, but or. 
dered that the bond' ſhould be delivered up; for bein 
once a fraud, no accident of death or courſe of _ 
ſhould alter the caſe; and the plaintiff was relieved mt- 
hy ay. it MOI mw agreement, being done in fraud 
of the buſband. 1 Freem, Rep. 101. pl. 111, Mich, 

Gay v. Wendow. F Jeb orrng 

39 Hl. 6. 19.8. 


will ſecretly 


Covin cannot be but between two. 

Covin may be upon good title ; as where a feme had for 
her jointure an eſtate tail with warranty, and had been im- 
pleaded by aCtion upon good title, and by covin had cn- 
feſjed the atflion; it is within the 12 HF. 7+ 20. for though 
the title of the aCtion is good, yet if ſhe had vouched 
and recovered in value, this recovery in value would po 
in benefit of the iſſue in tail which is now loſt by the 


| covin. Per Halei's J. Pl. C. 50. b. Mit. 4 Ed. 6. 


IVimbiſh v. Talboys. See 6 Vin. Abr. tit. Covin. 

Council. Conſpiracies againſt privy counſellors, how 
to be enquired into, 3- Hen. 7. c. 14. Rioters ſhall an- 
[wer betore the Council on certificate of the Juſtices, 13 
Flen, 4+ c. 7. ſefl. 21. 'The juriſdiCtion of the Privy- 
council over eſtates, &c. taken away, 106 Car. I. co. 10. 
ſet. 5. Reſolution of the Councit to be ſigned by the 
counſellors, 12 //11l, 3. c. 2. repealed 4 Arn. c, 8. ef. 
24. 
Council, In the city of London, there are common 
councilmen choſen in every ward at a court of wardmote 
held by the aldermen of the reſpe&ive wards on Saint 
Themas's day yearly; they are to be choſen out of the 
molt ſufhcient men; and ſworn to give true coun/e! for 
the common profit of the city, &c. Lex Leondinen. 117. 
In the court of common council are made laws for ad- 
vancement of trade; and committees yearly appointed, 
Sc. but aQts made by them are to have the ailent of 
the lord. mayor and alderman, by ſtat. 11 Geo. 1. See 
Laws and Cuſloms, &c. of London; 

CoLNncis general, None to go out of the realm for 
aſſemblies of religion, 25 Hen. 8. c. 21. ſe. 20. 

Counſel, for priſoners. No counſel 1s allowed a pri- 


ſener upon a general iſſue, on indictment of felony, &c 


unleſs ſome doubtful point of law ariſe: the court 1s 
the priſoner's only counjel, and the behaviour of the pri- 
ſoner in his own defence is one means of diſcovering 
the truth. In appeals, and upon ſpecial pleas, &c. the 
priſoner ſhall have counſel afligned him by the court: 
though counſel is not to prompt the priſoner in matters 
of fact. 2 Hawk. 400, 401, Proviſion is made for 
counſel for priſoners in treaſon, by ſtat. 7 /Y. 3. 
Counſelloz, (Con/iliarins) Is a perſon retained by ® 
client to plead his cauſe in a court of judicature. A 
counſellor at law hath a privilege to inforce any thing 
which he is informed of by his client, if pertinent to the 
matter, and 1is got to examine whether it be true Or - 
falſe; for it is at the peril of him who informs him. Cre 
Fac. go. But after the court have delivered their opinions 


of the matter of law depending before them, the counſel , 
| I ene 
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\e bar are not to urge 'any thing farther in that cauſe. | 


+ Aby, 265. It has been held that the King's coun- 
- Fr wt be admitted to argue. any cloſe eqnint 
the King 3 though this was oppoled by ferjeant Maynard. 
Hil, 21 Care 2+ -1 Ad. 38. A counſellyy muſt not ſet 
his hand to a frivolous plea, - to delay a trial ; which 
argues ignorance or foul practice. Ibid, And as coun- 
ſelors bave ſpecial privilege to praCtice the law, they are 
uniſhable by attachment, &c. for miſbehaviour, - 1 
Few, P. C. 157 No recufant conviCt,: or nonjuror, 
ſhall praRtice the law as a counſeller, or otherwiſe, under 
nalties by. ſtat. 3' Fac. 1. c. 5. .13 & 14 Will. 3. c. 
6, By ſtat. 5 Eliz. c. 14. ſet 15. a counſellor is not 
niſhable for ſhewing a falſe deed in evidence. 
The fees - to counſellars are not in nature of wages, or 
, or that which we call ſalary or ' bire, which are du#+ 
ties certain, and grow due by contraCt for labour or ſer- 


vice, but what 4s given him is honorarium, not merces, | F 


being a gift which gives honour as well.to the taker as the 
giver; nor is it certain or contraCted ; for no price or 
rate can be ſet upon counſel which is invaluable and in- 
eſtimable, ſo as it_ is more or lefs according to the cir 
cumſtances, namely,. the ability of 'the- client, the wor- 
thinels of the counſellor, the weightineſs 'of the cauſe, 
and the cuſtem of the country, It is a gift of ſuch a 
nature, that the able client may not neglect to give it, 
without ingratitude, for it is but a gratuity, or token of 
thankſulne(s ; yet the worthy counſelor may not demand it 
without dving wrong to his reputation, according to that 
moral rule, Mutta honeſta accipi poſſunt, qua tamen peti non 
ſunt. Prat. to Dav. Rep. 22, 23. 

5 Eliz. cap. 14s fo 15. Counſellor not puniſhable for 
pleading, or fhewing a falſe deed in evidence, to the forg- 
img whereof he was not party nor privy. 
| The counſel of the party's cauſe not to be examined in 
the ſame cauſe. Toth, 110. cites 11 Eliz. Lee v. Mark: 
bam. | | 

The counſellor's clerk not to be examined in the 
cauſe, Toth, 110. cites 13 & 14 Eliz. fo. 93. Breame 
v. Breame, 

. Daniel Hill having put in for his client a long in/uf- 
cimt demurrer to a bill exhibited againſt his client, in 
which ſuppoſed demurrer were many matters of faQt, 
and other things frivolous and vain ; the Lord Chancel- 
lor Egerton awarded 5 /. coſts againſt the party, and or- 
dered that neither bill, anſwer, demurrer,, nor any. other 
plea ſhould from thenceforth be received under the hand of 
the jad Hill, Cary's Rep. 38. cites 27 April 1 Tac. 
Hill's caje. | 

A counſellor in law retained, has a privilege to in- 
force any thing which he is informed of by his client, and 
to give it in evidence, it being pertinent to the matter 
m queſtion, and not to examine whether it be true or 
falſe; but it is at the peril of him that informs him ; for 
a counſellor is at his peril to give in evidence that which 
his client informs him, being pertinent to the matter in 
queſtion, otherwiſe aEtion upon the caſe lies againſt him 
by his client. Per Popham Gh. J. and judgment accord- 
ugly. Cro. Fac. go pl. 18. Mich. 3 Fac. B. R. Brack 
v. Montague, — x 

But matter not pertinent to the iſſue, or the matter in 
queſtion, he need not to deliver ; for he is to diſcern 
what he is to deliver, and what not ;. and although it be 
falſe, he is excuſable, being pertinent to the matter. Cro. 
fac, 90. pl. 18. Mich. 3 Jac. B. R. in caſe of Brook v. 

ontague, *% ha 
_ Butif he gives in evidence any thing not material to the 
fue which 15 ſcanialous ; he ought to aver it to be true, 
otherwiſe he is puniſhable; for it ſhall be intended as 
poken maliciouſly and without. cauſe ; which is a good 
"—_ for an ation. Gs. Jah 91. pl. 18. Mich. 3 Fac. 
, R. in caſe of Brook v. Montague. | 
, ®vif a counſellor objetts matter again/l a witneſs which 
Is faanderous ; if there be cauſe to diſcredit his teſtimony, 
and to be pertinent to the matter in queſtion, it 1s juſ. 
tihable what he delivers by information, although it be 

iſe. Cro. Fac. gi. pl. 18, Mich. 3 Fac. in caſe of 
Bro v, Montague. % Ss | | 
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Counſellor may take fees of his client; but he may 
not lay out money for him ; and if he does, Hebart Ch. Þ. 
doubted what remedy he might have. inch. 53. Mich 
20 fac. G. B, Gaye v. Fobnſon, | 1 
Counſellor brought a bi// for fees, due to him from 
'the defendant being a ſolicitor, and was to account with 
him at the end of every term ; the defendant demurs, 
Demurrer was allowed, and the bill diſmiſſed. Chan. 
Rep. 38: 15 Car. 1, Mor v. Row. + | yy 
A lawyer who was of counſel may be examined upon 
oath as a witneſs to the matter of agreement, nat to the va- 
lidity of an aſſurance, or to matter of counſel. Mar. 83. 
pl. 136. Paſch. 19 Car. Anon. 
{ If a comnſellor ſays-to bis client that ſuch 


a caniraft is 
fimeny, and the client ſays he will make it fimony or 
not fimonyz and thereupon the counſellor makes his 
fimoniacal contraCt, it is nd offence in him. Per Reeve 

. Mar. 83. in pl. 136. Paſch. 19. Car.. Ann. : ED 
A counſel was examined as a witneſs to prove the death- 
of a perſon, yet he is not bound to anſwer to other things 
which may diſcloſe the ſecrets of his client's cauſe, Per 
Roll. Ch. F. Sti 449. Paſch. 1655, Waldron v. Ward. 

Coſts were taxed for ſcandal in a #i/{ in Chancery at 
1007. but though the ſcandal was very great. yet the 


Lord Chancellor and the judges reduced it to 507. and - 


the counſel whoſe hand was ſet to ity to pay the defen- 
dant 51. more. Chan, Rep. 194. 12 Car. 2. Emerſon 
v. Dallſen. See 6 Vin. Abr. 480, 481. 

Count, Signifieth as much as the original declaration in 
a proceſs,* though more uſed in real than perſonal ac- 
tions, as a declaration is more applied to perſonal than 
real. F. N. B. a. 60. d. 71. a. 191. e. 217. a. Libel 


with the Civilians comprehends both. And yet count and 
| declaration are ſometimes confounded, as count in debt. * 


Kitchin, f. 281. | Ceunt in treſpaſs. Briton, c. 26, 
Count in an ation upon the caſe for flander. Kitch. 252. 
The word ſeemeth to come from France and Nor manay, 
for in the Grand cuſlumary, cap. 64. Contours are taken 
for ſuch as a man retains to ſpeak for him in any court 
as advocates-; and cap. 63. Pledeurs, he makes *another 
ſort of ſpokeſmen in the nature of attornies, for one 
that is himſelf preſent, but ſuffereth another to ſpeak in 
his behalf. But contours by Horn's Mir. of Fuft. lib. 24 
cap. Des Loyers, are ſuch ſerjeants, ſkilful in the law, 
which ſerve the common onde to defend their aCtions in 
judicature for their fee, whoſe duty, if it be as is there 
deſcribed, and were obſerved, men might have much 
more comfort of the law tban they have. Cowell, edit. 
I727, i | 

/Eounter Fr. Comte a comitands, becauſe they ac- 
company the King) Was, next to the. duke, the moſt emi- 
nent dignity of a ſubjeQ. before, as well as ſince, the 
Conqueſt : and thoſe who in ancient time were created 
counters, were men of great eſtate and dignity: for 
which cauſe the law gives them privileges ; as, their per- 
ſons may not be arreſted for debt, treſpaſs, &c. (becauſe 
the law intends that they affiſt the King with their coun- 
ſel for the public good, and preſerve the realm by their 
proweſs and valour:) they may not be put upon juries, 
If ifſue be taken, whether the plaintiff or defendant be 
a countee, or not, this ſhall not be tried by the country, 
but by the King's writ. Alſo the defendant ſhalt not 
have” a day of grace againſt a lord of the parliameit, 
becauſe it is intended he attends the public. And of 
old the countee was prefectus, or prepofitus comitatus, and 
had the charge and cuſtody bf the county, whoſe autho- 
rity the ſheriff now hath. Coke, Lib. g. fol. 46. and is 
thereſore called _ See Earl, - © | 

Countenance, ſeemeth to be uſed for credit or eflima- 
tron, Old Nat. Brev. f. 111. in theſe words; Aljo the 
attaint ſhall be granted to poor men, that will ſwear they 
have nothing whereof they may make fine, ing thur 
countenance; ſo it- is uſed 1 £Zd. Fa | 
theſe words, Sheriffs ſhall charge the King's debters with 
as much as they may levy with their oaths, without abating 
the debtor's countenance. See Contenement. 


Counter, Computatorixum, May be derived from the 
Latin comprtare, to account. But we uſe it for the 
M | | name 
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flat. 2. cop. 4. in 


Ga. 


rame of ' the” "two city-priſons, commonly. cafled the 
counters; whereinto, he that once ſlippeth, is like to ac- 
count before he can get out. Cowell, _ bf 

Counterfeit letters, Penalties on perfons getting mo- 
ney or goods into their poſſeſſhon by colour of a counterfeit 
letter. 33 Hen. 8. c. y; Sec Letters. 

Countecreitecs and clippers of money. See JNoney. 

Counterfeits. Perſons obtaining any money, goods, 
&fc. by counterfeit letters or falſe tokens, being-. convict- 
ed before- Juſtices' of afſiſe, or Juſtices of peace, are to 
ſuffer ſuch puniſhments as ſball be thought fit, under 
death ; as impriſonment. pillory, &c. Stat. 33 H.8. 
cap. 1. It was the opinion of Sir Edward Che, that up- 


on this ſtatute the offender could not be fined ; and that | 


. only corporal pains ought to be inflited: but it hath 
been otherwiſe adjudged in Terry's caſe, who by a falfe 
note in the name of another obtained into his hands a 
wedge of filver, of the value of two hundred pounds ; 
and on conviction thereof, was fentenced to ftand in the 
pillory, pay a fine of five hundred pounds to the King, 
and be impriſoned during the King's pleaſure; and to be 
bound with ſureties for his good behaviour, Cre. Car. 
564. The obtaining of money from one man to an- 


other's uſe, upon a falſe pretence of having a meſſage| B 
and verbal order to that purpoſe, ts not puniſhable by | 


criminal proſecution z, it depending on a bare naked-lie, 
againſt which common prudence and caution may be a 
ſecurity. 6 od. 105. 1 Hawk. P. C. 188. Coun- 


terfuting the King's ſea', or money, &c. which 1s trea- 


ſon, vide Treaſon : and counterfeiting Excheguer bills, 
bank bills, lottery orders, &c. which are felony. 

Aa eſtate that is to be diveſted on a condition of pay- 
ment of 100/. cannot be diveſted by a ſham payment 
of part, and real payment of part, but there muſt be a 
real payment of the whole. Cro. Eliz. 383. pl. 4. 

A clothier of G. made cloths which were dearer and 
more vendible than the cloths of any other, and he put 
a ſpecial mark upon them ;z another clothier counterfeits 
the ſais mark, and puts it on his cloths which were not 
| fo good, but yet ſells them as dear as the other ; aQtion 


on the cafe lies againſt him ; Deodridge Juſtice ſays it was | 


adjudged 23 Eliz. in C. B. but ſays not whether the ac- 
tion lay for the clothier or the vendee, but it ſeems it is 
for the vendee, 2 Rol. Rep. 28. 

If an information lies for counterfeiting a letter ſend- 
ing for a perſon in another's name to Brentford to come 
to him when no miſchief is done or intended? Court 


. divided. 2 Show. 20. pl. 13. See Cheat, Felonn, 
Freud. ED 
Countermand, Is where a thing formerly executed, is 


afterwards by ſome aQts or ceremony made void by the par- 
ry that had firſt done it. Asifa man has made his laſt will 
whereby he deviſes his land to 7..S. and then he enfeoffs 
another of the ſame land ;- there this feoffment - is a 
countermand to the will, and the will as to the diſpoſition 
of the land, is void. If a woman, ſeiſed of land in fee, 
makes a will in writing, and deviſes, that if #. of B. 
ſurvives her, then ſhe deviſes and bequeaths to him and 
his heirs her land, and afterwards ſhe intermarries with 
the ſaid A. of B. thereby taking him to huſband and 
covertute, at the time of her death, the will is counter- 
manded. Cowel. edit. 1727. 

A. parvbaſed five marks per annum in the name of B. 
and C. with this truſt that A. might enjoy it during his 


life, and aſter it ſhould be 'to the erefling of -a ſchool in | 
. the town where the ſaid 4. was born and buried, as the | 


feoffees declared in their anſwer; and in his life-time, after 
the purchaſe, he repealed his intent of converting the fame 
to the uſe of the ſchool, and deviſed the ſame to F. 8. 
which Juſtice J/arburton preſently decreed for him, fay- 
ing his will was his declaration. But in his words there 
was but a meaning only expreſt (me cantradicente) ; for if 
F. $8. make a feoffment to the'uſe over according to ar- 
ticles annexed, he cannot alter the fame by a latter 'will ; 
contra if it be to the uſe of his will. Cary's Rep. zo. 
41. cites 19 Tune, 4 Fac. Littleton's caſe. 

Defendant promiſed the plaintiff, that if plaintiff would 
precure a feme impriſoned to be delivered out, be” would. re- 


5 


C.; 00 U* 


' poy him all ſach monies as be fhould- e ther, 
fendant on, that: before the — had paid 
þ money for her_delivery, and before the plainti 
any thing relating to- it, che revoked his promiſe, ang 
| countermanded the plainti®, that he ſhould do nothin 

.to her delivery. Adjudged by three Juſtices, why 
'not countermand it. 2 Rol. Rep. 39. Trin, 16, Jar 
'B. 74 _ v. Fowzacres. 

The law reſpetls matters of profit ane intere8 

| but of pleaſure, ſkill, ly authority, ris. 
tion, " z and therefore theſe may be cou 
but ſo cannot the other, See Fin. 8, 5, 
376 to 381, &c, 


an 
ﬀF had Pra 


and Jimita- 
ntermanded, 


Wing. Mex. 


refed him to enter without other livery, They: #nterm 

before any entry made by him, and then he enters; ad. 
judged that the entry was good after marriage, and ny 
countermanded by the marriage. 2 Lev. 34. Hill, 23. & 
24 Car. 2, B. R, Parſons v. Pierce. But fays, that 
perhaps it might be otherwiſe had ſhe married a ſtranger 
| A man gives a warrant of attorney to confeſs a judg- 
ment, and dies before the judgment is confeſſed; this is 
a countermand, PFent. 310. in a nota. Paſeh. 29 Car.2, 


A. poſſeſſed of an office for two lives exrcutes a deed, aps 
pointing that after his death one R. H, then in his office, 
thould be deputy, and direfts ſeveral annuities -to be paid 
out of the office. Afterwards A. by a ſubſequent deed mate 
afferent appointments of the profits of the office. - A, kept 
both deeds in his own cuftody during his life; and in 
ſupport of the firſt deed it was inſiſted, that it was an 
abſolute diſpofition of the profits of the office without 
| any power of revocation, and ought to ſtand ; and that 
though both deeds were all along in his cuſtody, yet ſo 
| (generally) voluntary ſettlements are, and yet the firſt 
ſhould prevail. But Lord Chancellor held, that the 
firft deed was only an authority, and therefore clearly coun- 
termandable by the ſecond ; and decreed the firſt deed to 
- qa up. HYmss Rep. tot. Mich. 1503. Young v, 
ottle, 
| Though a letter of attorney is revocable at Common 
Law, yet where it concerns payment of debts it ſhall be con- 
| tinued 77 equity. G, Equ. R. 70. Paſch. 9. Ann. in caſe 
| of Hungerford v. Hungerford.” 
| Counterplea, Is compounded of two French words, 
contre, 1.e. contra, adverſus, and plaider, cauſam agert z 
it fignifieth properly in our Common law, a replication 
to ayde prier ; for when the tenant by courteſy, or in 
dower, prayeth in aid of the King, or him in the re- 
verſion for his better deferice; or elſe if a ſtranger tothe 
action begun, defire to be received, to ſay what he can 
for the ſafeguard of his eſtate z that which the demandant 
alledgeth againſt this requeſt, why it ſhould not be ad-. 
mitted is called a counterplea; and in this ſignification it 
is uſed 25 Ed. 3. flat. 3. c. 2. See alſo the Terms 
of the Law, f. 172. and the ftatute 3 E9. 1. cap. 39- 
Counter-rolls. By ftat. 3 Fg. 1. cap. 10. Sheriffs 
ſhall have counter-rolls with the coroners, as well of ap- 
peals as of inqueſts, &c. WF 4 | | 
Contezz, (Fr. contours) Have been taken for ſuch 
ſerjeants at law, as a man retains to defend his cauſe, of 
ſpeak for him in any court for their fee. Horn's Mirror, 
lib, 2. cap. Des Loyers, And of whom thus Chaucer : 


—— A fberiff had he been, and a contour, 
Was ne where ſuch a worthy vavaſour, 


——_ 


Littleton, f. 17. a. | : 

County, (Comitatus, ) Duord mode wocatur com: 
tatus, o/zm apud Britones femporibys Remanorum vecabatnr 
| conſulatus ; & gui modo woeantur vicecomites func tem- 
ports viceconſules vocabantur, Leg. Edw. Confeſl. ca. 2- 
And even in the Confefſor's time a county was calles 
\ conſutatus, viz. Fecit ſummoniri per univerſos Angliz cm 
| ſulatus nobiles ſapientes & ſua lege erudites. Leg. Edw- 
 Confeffor. cap. 1. It ſignifies the fame with fre, the 
' one coming from the French, the other from the 
| | | Ls & Sax 3 


that he could 


# - 


A feme ſole infeoffed a man within the view, and 6. 


.- 


They were anciently called ſerjeant contours. Cite mm. 
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both containing a.circuit or, portion of, the realm, J'one ſhell: judge arearding ta the Gommion Law," and the i 
mp ich the whole land is Jinkded, for the. better oy} REES por ory 4.3. Bo . 5 _ oy 
vernment of it,' and more eaſy adminiſtration of juſtice: '} This is the foundation of the united . power of the - 
ſo that there is no, part of this.nation tha lies not, within | biſhop and earl to/'ſit and-try cauſes inone:coure; ihe con- 
ſome county 3 and every. county is gonefoed by a, yearly [JunEtion of which powers, mutually to affiſt eaciv other, is 
officer, whom we call a ſheriff. . Forteſcar, cap. 24 Of Jas ancient as the Engliſh government itſelf ;.- bit. theſe 
theſe counties. four are of ſpecial note, , which, there- '; hat were- ſeparated -by. H/ilidam: the Congrerer, .and 
fore are termed Counties palatine, as Lancoſfter, Gheſler, \ ſoon after all the eccleſiaſtical buſineſs was - brought into x 
Durham, and Ely. Stat. 5 £liz. «ap. 23. We. read | the court, ſo. called, and.the-law-bufineſs-into the King's | 


- 


alſo anciently . of the counties palatine, Pembrake and | Bench. Cowell, edit, 1727, .. 6 | 
Hexham, ſtat. 43 Hen. 8. cp. 10, (which laſt did belong | Adogna Charta, g Hen. 3. caþ.:35. No county ſhall- 
to the archbiſbop of York.) — This, aR,. or any, thing | be beld but from month to month; and whete a greater * 
therein contained, ſhall not extend to _the_county palatine | term hath» been, wiſed, {t ſball be greater, - Nor ſhall any 
of Hexham, within the - county of Naorthumbtrland, ne to ſheriff or his bailiff make his turn by the hundred, 'but 
the county. palatine of. E'y, within the county of. Cam- | twice iq a year. iti the'xlue and: Euſtomed place, to wit, 
bridge, &c+ but by the ſtatute 14 Eliz. cap. 15. this county Þ once after Raſter, and ance.after Afichaelmas. And the 
atine of Hexhart was ſtripped of its privileges, and-+re- | view of frankpledge ſhall then. be made, to that every 
- to a part of the county of Northumberland; The one have .his franchiſes. And the. view of. frankpledge 
chief governors of theſe counties palatine, by ſpecial ſha!l be made, ſo that the King's peace be kept ; and the . 
charter from the King, did. heretofore ſend out all writs | tithing kept entire. -: ,. youpÞ 
in their own names, and did all things tonching juſtice | Stat. Marlbr. 52 Hen. 3 cop. 10. Archbiſhops, 
- ns abſolutely as the Prince himſclt in ops, FOnmen only biſhops, earls, barons: or women, ſhatl not need to come 
acknowledging him their ſuperior and ſovereign. But by | to the ſheriff's turn, unleſs their preſence be ſpecially re- 
the ſtatule 27 Hen. 8. cap. 24+ this power is much ; _ for ſome :cauſe. And if_ any have tenements in 
abridged; to which the reader-is referred, as alſo to Cromp. ivers hundreds, they ſhall not need to come to the turnz 
Turijd. fe 1.37: and 4 Infl. f. 204 and 221, _ | butiin tbe bailiwicks where they be converſant. 

Beſides Bee counties of both ſorts, there likewiſe be- Stat. W/eſim. 1. 3.Ed. 1. cap. 33- No ſheriff ſhall 
long to ſome cities, ſome territory, lands, or juriſdiftion | ſuffer any barretor or maintainer of pleas in the counties, 
annexed ; as the county of Middleſex, by King Henry the nor ſtewards, who are not attornies of their lords, to make 
Firſt, to the city of Londen: the county of. the Ay of | ſuit; and if any; do it, the King will grievouſly puniſh 
York, ſtat. 32 H 8.. cap. 13. Chy er, , (tat. 45 £4z. | theſberiff and him. © cl If 
wap. 15. Canterbury, Lamb. Eiren. hb. 1. cap. 9, Nar-| Stat. Weſt. 2. 13 Ed. 1. cap. 13. The ſheriffs in their 
wich, Coventry, Exeter, &c, The county of, the town. of | turns and elſewhere, when they have to'enquire'of male- 
King/ton upon Hull, 32 H. 8, cop: 13. Newcaſtle | pen faQtors, by the precept of the King, or of heir office, 
Tyne, t&;, The county of the town of Haverford 2/2, | ſhall make their inqueſts by lawful men, at leaſt twelve, 
35 H. 8. cap: 16. A county in another 1gnifeation is | who ſhall ſet their ſeals-to their inquiſitions; and the 
uled for the county: court, which the ſheriff keepeth every | ſheriff ſhall take god impriſon thoſe whom'by ſuch: \in- 
month within his charge, either by bimſelf or his deputy. | quiſitions they ſhall find guilty, as they have -uſed\ to dos 
Stat. 2 Ed. 6. cap. 25. Cromp. Furiſd. f. 221- Brag. | Andif they ſhall imprifon others, ſuch perſonsimpriſcned 
lib, 3. & 7.'& lib. 3. trad. 2. cap. 12. f theſe counties, ſhall 'have their. ation by. writ: of impriſonment /againſt 
there. are reckoned in England tots beſides twelve in | the ſherif,. as againſt any-other perſon. And fo it ſhall 
Wales, making in all fifty-two. The word comitatus is | be obſerved of every bailiff of liberty. - © 12 
alſo uſed for a jurifdiftion or territory among the feudr/ts. Stat. 1 Ed. 3. caps. 17) Sheriffs and bailiffs of fran- 
See Comitatus. Ie 54 +, 4 ++. | chiſes, and all others who take indiftments in their turns 

Countmg-houſe .of the Ling's houlſhold, ( Domus | or elſewhere, ſhall take ſuch indiQments by roll indented, 
eomputus hoſpitui Regts,) Is commonly called the Green- whereof 'one /part-ſhall abide with the indieors, fo'that 
dith, becauſe the table ſtands always covered. with a | one.of the inqueſt may ſhew one part of the indenture to 
green cloth : here fit the Lord Steward, T'reaſurer.of the | the juſtice, when he ſhall come to make-deliverance; -* 
King's buuſe, Comptroller, Maſter of the, houſhald, Cofferer,  ; Stat, 31 Eads 3. fiat. 1. caps 15, ''Every ſheriff ſhall 
two clerks of the oo lth, and two clerks comprrollers, | make bis.tarn; once in- the month after «yh and” the 
for daily taking the accounts of all expences-of the howbold, | other time- in the. month aſter St, . Mithadl | and-if they 
making provifions, and ordering; Ly "Sai; for the fame; hold them othetwile, -they ſhall loſe their turn for the 
for the yood government of the King's ſervants, and | UM.) 4 bid vis 607 3155714 [9067s CORY 4 #26 
paying the wages of thoſe. below ſtairs. Fig: 39 Eliz. | . Stat, 19 Hen. 74 cap. 124+ | The ſhire-court of \Suſhv 
cap. 7. and 4 Int. fel. 1.31, > +, +. .- +»: | ballbe holden one time at Chitheftery and: the next time 
County+court, (Curia comitatus,) By Lambard is | at Lewes, and {o/'a/ternis wicibus 5 and every ſhire-court 


otherwiſe called conventus, in his Explication: pf... Saxen | holden to'the contrary ſhallibe void, © ' | 
words, and divided-into two ſorts; one retaining the | | Stat.:2'£ 3 #4. 6. wapi;25. fed. 2. The county-courts 
ral name, as the county-court held every .month by the | ſhall be kept.every month, and no otherwiſe. | | 
riff, or his deputy the under-ſheriff, whereof \you may | ., Sed7. 3, The ſheriff of Northumberland ſhall keep the 
read in Cromp, Furiſd. f. 231. The other called the | coynty-court in the'-town of '#lywich, and in no other 
turn, held twice a r; of which ſee more in its . Proper pledii::. 5 is i honagadigds act k 
place, and Gromp. Furi/d. ibid. This county. court had in | |; Theſe .county-courts which . uſed to held be on the 
ancient times \the cognizance_ of / great matters, as, may Manday for York, ſhall'be:held 'on IWeadneſday, o&8 
appear by Glanvill, lib. 1. cap, 2, 3» 4: by Braden and | Will. 3, £25. fog. i I 
Britton in divers/places, and by Flea, 1b. 2. cp. 62. but | County palatine, Writs of capras againſt riots, &c. in 
was abridged by the ſtatute of Magna Charta. cap. 17. | ſuch, counties, how to be awarded, 2 H, 1. fat. x: 6.9. 
and much more by 1 #9. 4. cap. 1. It had alſo, and|8 Hen 6. «. 14. | Tg | 3 
bath the determination. of certain treſpaſſes and debts | | Commiſſioners of ſewers in the counties palatine, 23 
under forty ſhillings. Britton, cap. 27» 28. What. man- ES feet. 18:69:20; [- - Eo hal 
ner of proceedings was of old uſed in this court, ſee] The Kivg's leaſes: of Jands and grants 'of offices, how 
Fita ubi ſupra. | | » », | to paſs inthe-county-palatine of Lancofter, 27 H. 8.'c.11. 
\ Before the courts. at Hefminſler were erected, the | eff, 64:7, 1 ne 
ennty- courts, were the chiet courts of this kingdom, } Writs: and indiftments to be in the King's name, 27 
Amongſt the laws of King Edgar, this is one, viz. | FH. 8, & 24. edt, 3 45 5: "208200 
Lett the hundred-court be kept as -ancently, &c, and It The: 34 & 35 H. 8. concerning tranſcripts of attain- 
there be two county-courts in a year, in which county- | ders, Sc. extends not to counties palatine, 34 & 35 
court there /hall.be a biſhop, and an alderman er earl, where | Hen. 8: £14. ſt, 5g = | 
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Firies and recoveries in'them, how levied; ſuffered and 


exemplified, 37 H. 8. c. 19. 2& 3 Ed: 6.c. 2% 5 El. | 


6.27. 27 El. <9. | | 
Proclamations on exigents how awarded in the counties 


palatine of Chefter and Lancafter, Þ Ed. &« c. 10. 5.&|. 


6 = 6: 9664: be ; os p 'y & 
uflos rotulorum” tor be appointed” as formerly, F& '4- 
Ed. opont I. / 5. 6:1 ; _s 
Writs: of. excommunicato-captendoz. how executed, 5 El, 
c. 23 þ- 13. | | | 
' Jurors how' returned; 
/ 4» IO, Il, I 4+ : $3 

And where there may be a tales, 5 El..c. 25. 14 El. 
' 4 | . 

Where the jurors ſhall lofe their iſſues, and where 
they ſhall be diſcharged, 5 El. & 25. /- 3, 4» 5- 

Penalty upon ſheriffs for returning iſſues-on jurors not 
warned, 5 Eh. co. 25. 6. | 

Inrollments of bargain and ſale of goods, 5 El; c. 26. 

Sheriffs to account as formerly, 13 & 14 Car. 2. c. 2: 
[- 9 * tae i... 33.2 £7 - 0 

17 Car. 2. 'concerning replevins and avowries,. and 
22 & 23 Car, 2. reſtraining frivolous ſuits extended to 
counties palatine, 19: Car, 2. cap.. 5+ 11 & 12 Will, % 
Co 9. | l 

Sureties to be found on granting certrorar+ in counties 
palatine, 5 & 6 Wil. & Ma. c. 11. /. 5. - 

Officers within the counties palatine not to hold perſons 
to ſpecial bail upon writs out of the courts at JYe/lmin/ler 
under 201 11& 12 Hill. 3. wp.g. f. 2. 
Regulations in taking the poll at eleQtions, 10 Ann. 


& 23+ þ+ 7: | 
Td theviff of Chefter to take the uſual oaths, 3 Geo. 1. 
6 15. fo 20, - | 
Judgments how ſigned, and to what time they ſhall 
relate, 8 Geo. 1. c. 25. /. 6. 
Juries how. ſummoned. in. counties palatine, 3 Geo. 2. 
G+ 25+ /. 10. | | 
Priſoners: in execution within the precinCt of the county 
latine of Ghe/ter, how relieved, 3 Geo. 2. c. 27. /. 4: 
Whers a bill in. equity ſhall be taken: pro confeſſo, 
5 Geo. 2. £25. /. 9. | * 
Small debts how recovered, 6. Geo. 2. c. T4. /. 1, 2. 
And ſpecial juries appointed in ſuch counties, 6 Geo. 2, 
Cc 37+ þo 2- Mes, 
FEA in counties palatime enabled to convey by order 
of the reſpeCtive courts belonging to thoſe counties, 4 
Geo. 3- c-16,- See Chefter, Duryam, Lancafter; 
County rate. Stat. 12 Geo. 2, cap, 29. ſet. 1. 
Whereas by 22 Hen. 8. cap. 5. and: by 1 Ann. flat. 1. 
cap. 18. it is enaCted, that the Juſtices of the peace at 
their general or quarter-ſeflions have full power and au- 
thority, upon due preſentment that any bridge is out of 
repair, to make aſſeſſments upon every town, parifh, or 
place, in proportion as they uſnally have: been- afſefſed 
towards the repair of bridges : and whereas by 1» & 12 
Will. 3. cap. 19. it is enacted, that it ſhall be lawful for 
the Juſtices of peace, upon . preſentment of the grand 
jury, at the aſſize, great ſeſhons, and general gaol-deli- 
very, held for the ſame county, of the inſufficiency: of 
their gaol or priſon, to.conclude and agree upon ſuch a 
ſum of money as ſhall be thought neceſſary for the building, 
finiſhing, and repairing a public gaol;z and by warrant 
under their hands and ſeals, to charge the ſum of money 
to be levied upon the ſeveral hundreds, &s. in-the manner 
preſcribed by the ſaid aft ; which aQt was revived and 
continued by 10 Ann. for ſeven years, and made perpe- 
tual by 6 Geo. 1. 
is enacted, that there ſhall be ereted houſes of correc- 
tion, by the Juſtices of the peace'or the greater part of 
them, at their reſpeive quarter-ſeſhons and that maſters 
or governors of the ſaid houſes of correCtion ſhall have 
ſuch ſums of money yearly, as ſhall be thought meet by 
the ſaid Juſtices, &c. And whereas by 43 Elz. cap. 2. 
it is enaCted, that the Juſtices of the peace, in their ge- 
neral ſeſſions after Eafter, ſhall rate every pariſh to ſuch 
a weekly ſum of money as they ſhall think convenient, 
ſo as no pariſh to be rated above 6 a, nor under one half- 


= 


5 El. c, 25; 3 Gev. 2 c. 25. 
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pcany, and ſo as the total ſum. of each taxation of the | 


And whereas by 7 Fac. 1. cap. 4. it | 


CE OO UV 
pariſhes in every county amount not #bove the- ” 
two pence for every Nr within the faid county 2 af | 
is thereby likewiſe enaQted, that the Juftices of the _n 
at their general quarter-ſeſſions to be holden at the tw 
of fuch taxation, ſhall ſet down what competent ſams of 
money ſhall be ſent quarterly out of every” county or place 
corporate, fot the relicf of the poor' priſoners of the King's 
Bench and Marfhalfea,. and alſo. of ſuch hoſpitals my 
alms-houſes * as fhall be_in'the faid county, and whax 
"ſums of money ſhall *be ſent to every one of the faig 
hoſpitals and alms houſes ; ſo as there be fent out of 
every county yearly twenty ſhillings, at the leaft, to each 
'of the ſaid priſons of the King's Bench and Marſhilſe; 
which ſums are”rateably to: be affeſſed vpon every pariſh, 
and to'be levied and cblleed as in'and by the ſaid a& is 
[direted. And whereas by 14 Eliz. cap.'5. it is enafteq 
' that the Juſtices of the peace of every county in thei 
fora] uarter-ſefſions, ſhall rate every part at fuch rea. 
 fonable fums of money, for the relief of priſoners, as they 
(hall think convenient, fo as no- parifh' be rated abore 
fix pence or eight pence weekly ; and the churchwardeng 
{ ſhall levy the ſame, and pay it to the high conſtables or 
other head officers, who ſhall pay it as ſhall be appointed 
by the faid Juſtices in; ſeſſions, tv be diſtributed weekly 
| for the relief of priſoners, &7, And whereas by 19 Car, 
2. cap. 4+ it is enacted, that the Juſtices of the peace az 
their general ſeſhons may provide a ſtock of materials for 
ſetting poor priſoners to work, in ſuch manner as other 
' county charges are levied, and provide and pay fit perſons 
to overſee ſuch work ; provided that no pariſh be rated 
above 64. by the week towards tle premiſſes, And 
whereas by r2- Ann. fat: 2: cap. 23. it is enaQted, that 
the Juſtices of the peace at their quarter-feflions may from 
time to time cauſe ſack fams of money tv be raiſed within 
their juriſdiQtion, for the pafſing and conveying or main. 
taining of rogues and vagabonds, as fhall be neccffary for 
thoſe purpoſes, &c. And whereas it is apparent, that 
the manner and methods preſcribed by the ſeveral aQts 
for colleting fome of the ſaid rates are' impraCticable, the 
ſums charged on each pariſh being fo ſmall, that they do 
not, by an equal pound rate, amount to more than a 
 fraCtional part of a farthing in the pound on the ſeveral 
perſons thereby rateable; and if poſſible to have been 
rated, the expence of colleQting and aſſeſſing the ſame 
would have amounted to more than' the ſum rated : and 
whereas many and great doubts, difficulties, and inconve- | 
 niences have ariſen in making and colleCting other of the 
 faid rates; therefore that the good ends and purpoſes ob 
| the ſaid ſeveral ſtatutes may be anſwered, and the ſeveral 
fums of money thereby' intended to be raiſed, may effec- 
tually be colleQed, with as much eaſe and certainty, and 
as little expence as can- be to the parties obliged by the 
 faid laws to pay the ſame ; be it therefore enafted, &c. 
that the JFuftices of the peace in England, at their ge- 
neral or quarter-ſeſſions, or the greater part of them 
ſhalb have full power and authority to make one general 
rate: or 'afſefſment for ſuch ſum or ſums of money as 
they in their diſcretion ſhall think ſufficient to anſwer all 
and every the ends and purpoſes of the before recited 
as, inſteat and in lieu of the ſeveral feparate and 
diſtin& rates direfted thereby to be made, levied ant 
colleQted ; which rate ſhall be aſſeſſed upon every town, 
pariſh, or place within the reſpeQive limits of their 
commiſſions, and ſhall be colleQed by the high conſtables 
of the reſpe&ive hundreds and diviſions in which. any 
town, pariſh, or place doth lie, in ſuch manner and at | 
fuch times as herein after direted, 

$:8. 2. And that the refpeQtive ſums to be aſſeſſed 
'and collected may' be well and truly paid to'the high con- 
ſtables, the churchwardens and overſeers of the poor for 
the time being of each pariſh and place within the reſpec- 
tive counties, cities, and liberties in which they refpec- 
tively lie, thall; out of the money collected, or to be 
| colleQted for the: reticf of the” poor of ſuch pariſh of 
place, pay to the high conſtables of the reſpeAive hun- 
dreds or diviſions of the ſaid counties, cities, and liber- 
ties, the reſpeRive ſums of money ſo rated and aſſefſed 
pon the pariſh or place, within the ſpace of thirty days 


after demand thereof made in writing, to. be given to oo 
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fai4 churchwardens or overſeers of the poor, or any of | 


them, or left at their, or either of their dwelling houſe 
or houſes, 'or affixed on any of the church-doors of ſuch 
pariſh or place to which fach officer ſhall belong, by the 
faid high conſtable or high conſtables of the reſpeCtive 
hundreds or diviſions ; which demand the reſpeQive high 
conſtable or bigh conſtables is and are hereby required to 
make, at ſuch times as the ſaid Juſtices of the peace, or 
ihe greater part of them, ſhall by their order in ſefſions 
Jirect ; and the receipt or receipts of ſuch high conſtable 
or high conſtables ſhall be a full and ſufficient difcharge 
to ſuch chnrchwardens and overſeers of the poor, or 
other perſons paying the ſame, and ſhall be allowed in 
their accounts as ſuch, by the Juſtices of the peace be- 
fore whom ſuch accounts ſhall be paſſed ; and in caſe 
fuch churchwardens and overſeers of the poor, or any of 
them, ſhall negle&t or refuſe to pay any the ſum or ſums 
of money hereby aſſeſſed, after demand made as afore- 
laid, fach high conſtable or high conſtables ſhall, and 
they are hereby impowered to levy the ſame by'diſtreſs 
and ale of the goods and chattles of ſuch churchwardens 
and overſeers, or either of them ſo refuſing or negle&ing 
to pay the ſame as aforeſaid, by warrant under the hands 
and ſeals of two or more Juſtices of the peace of the 
county, riding, diviſion, city, town corporate, liberty, 
or place, reſiding in or near ſuch pariſh or place,z ren- 
dering the overplus, if any there ſhall be, after deduCt- 
ing the money aſſeſſed, and the charges of the diſtreſs 
and ſale, to the owner or owners thereof. 
| $24. 3. Provided, that in caſe no rate is or ſhall be 
made for the relief of the poor in any pariſh, townſhip 
or place ; the. Juſtices of the peace in their reſpeCtive ge- 
neral or quarter-ſeſſions, or the greater part of them, 
ſhall or may by their order direct the ſum of money 
aſſeſſed on ſuch parith, townſhip, or place, for the pur- 
poſes of this aCt, to be rated and levied on fuch' pariſh, 
townſhip, or place, by any petty conſtables, or * other 
peace officer, of or belonging to the ſame, in ſuch man- 
ner as money for the relief of the poor is by law to be 
rated or levied ; which ſum fo rated and levied ſhall be 
paid by ſuch petty conſtable, or other peace officer, to the 
reſpeQive high conſtable for the hundred, diviſion, or li- 
berty, wherein ſuch pariſh, townſhip, or place ſhall lie; 
and ſhall be demanded of, paid by, or levied on fuch 
petty conſtable, or other peace officer in the. fame man- 
ner as any rates are herein before direCted to be demanded 
of, paid by, and levied on the churchwardens and over- 
ſcers of the poor, or any of them ; and if ſuch petty 
conſtable or other peace a ſhall pay ſuch ſum, before 
the ſame ſhall be ſo by him rated and levied as aforeſaid, 
he may afterwards rate and levy the ſame, or ſhall and 
may be allowed and re-imburſed the faid ſum of money 
out of any conſtables, or other rate made, or to be made 
on any ſuch pariſh, townſhip, or place, which the ſaid 
Juſtices of the peace, or the greater part of them, in their 
ſeſſions ſhall order and dire&t. 

$:. 4. And whereas it will be very inconvenient to 
many towns, pariſhes, and places, in the ſeveral coun- 
ties of York, Derby, Durham, Lancafter, Cheſter, Wi/t- 
mweland, Cumberland, and Northumberland, that the rates 
by this at direted to be paid by and levied on the 
cturchwardens and overſeers of the poor for the purpoſes 
aforeſaid, ſhould be paid out of any rate to be made for 
the relief of the poor in ſuch towns, pariſhes, and places ; 
therefore, &c. it ſhall be lawful to and for the Juſtices of 
peace for the reſpeCtive "ridings, diviſions, or counties of 
York, Derby, Durham, Lancaſter, Cheſter, We/tmorland, 
Cumberland, and Northumberland, at their reſpeCtive ge- 
neral or quarter-ſeſſions, or the greater part of them, if 
they ſhall think convenient, to order the ſum of money 
direfted to be affefſed on any ſuch town, pariſh, or 
Place, for all or any of the purpoſes of this a&t, to be 
paid by and levied on the petty conſtables of, or for any 
ſuch town, pariſh, or place within the ſaid counties re- 
ſpeRively, in ſuch manner as the ſame is herein direQted 
to be paid and levied, in caſe where no rate is made for 

e relief of the poor. | 

Se. 5. Provided, that this a&, or any thing herein 
contained, ſhall not extend or be conſtrued to extend to: 
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make any perſons; liberties, diviſions, or places, liable t» - 
pay to any rate to be made in purſuance of this a*t, to 
which ſuch perſon, liberty, diviſion, or place did not, or 
was not liable to contribute 'before the paſſing hereof ;/ 
but that it ſhall and'may' be lawful to and for the Jultices 
of the peace at their reſpeCive general or:quarter-lefſion+; 
or the greater part of them, toforder and afcettain whar 
proportion of any rate to be made by virtue of this a, 
ſhall be afſefſed on and paid' by the ſeveral perſons, li- 
berties, diviſions, and pJaces, who have uſually contri- 
buted, or arc liable to pay only to one or more of, and 
not to all, 'the rates hereby interided to be raiſed, and 
thrown into one'general rate or aſſeſſment, 

Sect. 6. And the refpeQtive high conſtables ſhall at or 
before the next getieral®or (quarter-ſclſions reſpeCtively; 
aſter they or any of them ſhall have received fuch ſum 
or ſums of money, pay the ſame into the hands of ſuch 
perſon or perſons (being reſident in any ſuch county, rid- 
ing, diviſion, city, liberty, or place, where fuch rates 
ſhall be reſpeEtively made) whom the ſaid Juſtices ſhall; 
at theit reſpeCtive general or quarter ſeſſions, or the 
greater part of them, appoint to be treaſnrer or treaſu- 
rers ; ſuch treaſurer or treaſurers firſt giving fullicient ſe- 
curity in ſuch ſums as ſhall be approved of by the ſaid 
Juſtices at their general or quarier-ſeſſhons, or the preater 
part of them, to be accountable for the ſeveral reſpeCtive 
ſums of ,m0ney which ſhall be paid to them in purſuance 
of this aCt, and to pay ſuch ſum or ſums of 'money as 
{hall be ordered to be paid by the Juſtices in their gene- 
ral or quarter-ſefſions, and for the due and faithful exe-- 
cution of the truſt repoſed in him or them; and all and 
every ſuch ſum or ſums of money as ſhall be paid into his 
or their hands by virtue of amd in purſuance of *this aCt, 
ſhall be deemed and taken to be the public ſtock ; and 
the ſaid treaſurer or treaſurers ſhall and are hereby requir- 
ed to pay fo much of the money in their hands, ta ſuch 
perſon and perſons as the faid Jultices at their reſpective 
general or quarter-ſeſſhons, or the greater part -of them, 
ſha}l by their orders from' time to time dire and ap- 
point, for the uſes and purpoſes of the faid recited as, 
and for any other uſes and purpoſes to which the public 
ſtock of any county, city, riding, diviſion, or liberty, is 
or ſhall be applicable by law. | Fd 
- Seft. 7. And the faid reſpeCtive treaſurer or treaſur- 
ers ſhall and are hereby required to keep books of en- 
tries of the-ſeveral ſums reſpeQively received and paid by 
him or them in purſuance” of this'a&t; and is and are 
alſo hereby required to deliver in true and exact accounts 
upon oath, if required, of all and every the ſum and 
ſums of money reſpeCtively received and paid by him or 
them, diſtinguiſhing the - particular uſes to whick- ſuch 
ſum or ſums of money have been applied, to the Juſtices 
at every general or quarter-ſeffions reſpeCtively to be 
holden within the limits of -their commiſſions ; and ſhall 
lay before the Juſtices at ſuch ſeſſions the proper vouchers 
for the ſame. | 

Sef. 8. And the reſpetive hizh conſtable ſhall de- 
mand and levy ſuch rates and affefiments in manner be- 
fore direfted, and ſhall account for the ſame before the 
faid Juſtices at their reſpeCtive general or quarter-ſefhons, 
if thereto required, in the like manner as the ſaid trezſuret 
or treafurers is and are hereby directed to account ; and 
in caſe ſuch high conſtables, or any of then:, ſhall neg- 
left or refuſe ſo to demand, levy, or account, then it 
ſhall and may be lawful to and for the ſaid Juſtices at their 
reſpeCtive general or quarter-ſ{efſions, or the preater part 
of them, to commit ſuch high conſiable or high con« 
ſtables to the comm.on goal of the county, riding, divi- 
fion, city, town corporate, liberty or place, there to re-- 
main without bail or mainprize, until he or' they ſhall 
have cauſed ſuch rates or aſſeſſments to be demanded and 
levied; and ſhal! have rendered a true account or ac- 
counts.in the manner hereby direCted; and in caſe it 
ſhall appear by ſuch account or accounts, that any ſum 
or ſums of money is or are remaining in his or their 
hands, which he or they ſhall have received of the re- 
ſpetive churchwardens and overſeers, or other perſons, 
which ought to have been paid to the reſpeCtive treaſurer 
or treaſurers at the time or times limited by this aR, or - 
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of the reſpeCtive treaſurer or treaſurers, in order to be 
applied to the purpoles aforeſaid z; and if he or they ſhall 
negieCt or reſuſe to pay the ſame over into the hands of 
the reſpeCtive treaſurer or treafurers, or otherwiſe, if 
thereupon required by order of the ſaid Juſtices at their 
reſpeCtive general or quarter-ſeflions, or the greater part 
of them ; then it ſhall and may be lawful for the faid 
Juſtices at ſuch their general or quarter-ſeſſions, or the 
greater part of them, to commit ſuch high conſtable or 
high conſtables to the common gaol of the county, rid- 
ing, diviſion, city, town corporate, liberty, or place, 
there to remain without bail or mainprize, until he or 
they ſhall have made full payment of the ſum or ſums 
of money that ſhall appear to be due on fuch account or 
accoants ; and all the accounts and vouchers of the faid 
treafurers and high conſtables ſhall, after having been 
paſſed by the ſaid Juſtices at their reſpeCtive general or 
quarter-ſeſhons, be depoſited with the clerk of the peace 
for the time being, of each county reſpeCtively, or the 
town clerk, high baliff, or chief officer of any city, 
town corporate, or liberty, who is or are hereby required 
to keep them among the records of ſuch county, city, 
town corporate, or liberty, to be inſpeted from time 
to time by any of. the ſaid Juſtices, within the limits of 
their commiſſons, as occaſion ſhall require without fee or 
reward. 

Sea. 9. And the receipts of ſuch reſpeCtive treaſurer 
or treaſurers ſhall be ſufficient diſcharges to all high con- 
ſtables; and the diſcharges of the ſaid Juſtices of the 
peace, or the greater part of them, by their orders 
made at their reſpeCtive general or quarter-ſeſhons to ſuch 
treaſurer or treaſurers ſhall be deemed and allowed as 

ood and ſufficicnt releaſes, acquittances, or diſcharges, 
in any court of law or equity, to all intents and purpoſes 
whatſoever. Sons, | 

$2. 10. And no new rate ſhall be made, until it 
ſhall appear to the ſaid Juſtices at their reſpeQtive general 
or quarter-ſeſſhons, or the greater part of them, by the 
accounts of their reſpeCtive treaſurer or treaſurers, or 
otherwiſe, that three-tourths of the money colleQted by 
virtue of the preceding rate have been expended for the 
uſes and purpoſes aforeſaid. 

Se. 11. And it ſhall be lawful to and for the aid 
Juſtices of the peace at their reſpeCtive general or quarter- 
ſeſſions, or the greater part of them, then and there 
aſſembled, to continue from time to time ſuch treaſurer 
or treaſurer in his or their office or offices, ſo long as 
they ſhall ſee convenient, and to remove him or them at 
their pleaſure, and to appoint any other perſon or per- 
ſons in his or their place; and to allow to him or 
them, and every of them inſiſting on the ſame, ſuch rea- 
ſonable ſum or ſums of money tor his or their care or 
pains in the execution of ſuch truſt, not exceeding 
twenty pounds by the year, as they in their diſcretion 
ſhall think fit ; which they are hereby impowered to direct 
the payment of, out of the monies ariſing by the reſpeCtive 
rates thereby appointed to be made. 

Seat. 12. And in caſe the churchward-ns and over- 
ſeers of any pariſh or place ſhall at any time have reaſon 
to believe the ſaid pariſh or place is over-rated, ſuch 
churchwardens and overſeers may appeal to the reſpeCtive 
Juſtices of the peace at their next general or quarter-ſeſ- 
ſions, againſt ſuch part of the rate only as may affeCt the 

ariſhes or places in which they ſerve ſuch offices ; which 
Faltices, or the greater part of them, then and there aſ- 
ſembled, are hereby authoriſed and impowered to hear, 
and finally determine the fame : provided nevertheleſs, 
that upon ſuch appeal ſuch rate ſhall not be quaſhed or 
wad ng in regard to any other pariſhes or places aſlefſſed 
thereby. 

$282 13. And no part of the money to be raiſed and 
collected in purſuance of this aQt, ſhall be applied to the 
repair of any bridges, gaols, priſons, or houſes of cor- 
rection, until preſentments be made by the reſpeCtive 
grand juries, at the aſſize, great ſeſſions, general gaol- 
delivery, or general or quarter-ſeſſions of the peac Feld 
for any county, riding, diviſion, city, town pam ba 
or liberty, of the inſuſhciency, inconveniency, or want 
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of reparation of their bridges, goals, priſens, or houſes of 
correCtion. , 

Sez7. 14. And when any public bridges, r 
banks, or cops, or other ma are to be Br as 
expence of any county, city, riding, hundred, divi 
liberty, or town corporate ; "it ſhall be Jawful for the 
Juſtices of the peace at their general or quarter-ſeſſiong 
reſpectively, or the greater part of them then and there 
aſſembled, if they think proper and convenient, aſter Pre- 
ſentment to be made as aforeſaid, of th 

» e want of re 

ration of ſuch bridges, ramparts, banks, or COPS, to con- 
tract and agree with any perſon or perſons for rebuildin 
repairing, and amending of ſuch bridges, ramparts, bank: 
or cops, as ſhall be within. their, reſpeCtive counties, < 
ties, ridings, hundreds, diviſions, liberties, or towns cor. 
porate, and all other works which are to be repaired and 
done by afſeſſment on the reſpeQtive counties, cities 
ridings, hundreds, diviſions, liberties, or towns corpo. 
rate, for any term or terms of years, not exceeding ſeven 
years, at a certain annual ſum, payment, or allowance 
for the ſame ; ſuch contractor or contrattors giving ſuffi- 
cient ſecurity for the due performance thereof, to the 
reſpeCtive clerk, high bailiff, or chief officer of any city, 
town corporate, or liberty ; and that ſuch Juſtices at their 
reſpeCtive general or quarter-ſeſſions, ſhall give public 
notice of their intention of contraCting with any perſon 
or perſons for rebuilding, repairing, and amending the 
bridges, ramparts, banks, or cops, and other works 
aforeſaid ; and that ſuch contraCts ſhall be made at the 
moſt reaſunable price or prices which fhall be propoſed 
by ſuch contraCtors reſpeCtively ; and that all contraQts 
when agreed to, and all orders relating thereto, ſhall be 
entered in a book, to be kept by the reſpeCtive clerk of 
the peace for the time being, or the town clerk, high 
bailiff, or chief officer of any city, town corporate, or 
liberty, for that purpoſe ; who is and are hereby re- 
quired to keep them amongſt the records of ſuch county, 
City, town corporate, or liberty, to be from time to time 
inſpected at all ſeaſonable times by any of the ſaid Jul- 
tices within the limits of their commiſſions ; and by any 
perſon or perſon employed or to be employed by any 
pariſh, townſhip or place contributing to the purpoſes of 
this aCt, without fee or reward. 
_ Sed. 15. And there ſhall be but one rate made and 
aſſeſſed by the Juſtices of the peace of the county of 
Middleſex, in the ſaid county, city and liberty of //#- 
min/ler for the ſeveral purpoſes aforeſaid, and for the re- 
pair of the gaol, commonly called New- Priſon, in the ſaid 
county of Middleſex. 

$22. 16. Provided that the TJuſlices of the peace for 
the city and liberty of J/eftmin/ter, at their general or 
quarter-ſeſſions, ta be holden for the ſame city or liberty 
or the greater part of them, ſhall have ſull power to 
appoint the ſame governor or maſter of the houſe of 
corretion within the ſaid city or liberty ; who {hall 
have ſuch ſum of money yearly as hath been accuſtomed 
for and towards the ſupport and maintenance of the pri- 
ſoners in his cuſtody, who ſhall be ſick, or unable to 
work {not exceeding the preſent allowance of fifty 
pounds by the year), and direct the repairs and manage- 
ment thereof as they heretofore have done ; and the trea- 
ſurer or treaſurers of the money ariſing by the rates 1n 
the ſaid county of Middleſex, and city and liberty 
IW:ftminft.r, hereby appointed 'to be collected, ſhall and 
is and are hereby required to obey all orders, which ſhall 
from time to time be made by the faid Juſtices of the 
ſaid city and liberty, or the greater part of them, at their 
general or quarter-ſeſſions, for the payment of any fum 
or ſums of money for the allowance allotted to ſuch g0- 
vernor, or maſter of the houſe of correCtion, and the 
repairs thereof ; which orders ſhall be good and ſufficient 
diſcharges to ſuch treaſurer or treaſurers. : 

Se. 17. And the Juſtices of the peace at their re- 
ſpe&tive general or quarter-ſeſſrons, or the greater Part 
of them, ſhall be and are hereby impowered to oblige» 
by their order or orders, the reſpeCtive high conſtables 
and petty conſtables, or any other perſon or perſons who 


are or. haye been impowered to levy, co:lect, or _—_ 
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any ſum or ſums of money by virtue of-and for the pur- 
: :r hands, to account with them at their general 
pa pew > in ſuch manner as high conſtables are 
freed to account by virtue of this act; and in caſe 
ſuch high conſtable or petty conſtables, or other perſon 
| or perſons, ſhall refuſe to account, or to pay over the 
money that ſhall remain in their or any of their hands 
vhen thereunto required by order of the faid Juſtices, or 
the greater pa't of them, in their reſpeCtive general or 
ter-ſelions aſſembled ; in either of the ſaid caſes the 
lid Juſtices ſhall have the like remedy againſt them or 
any of them, as the'y have againſt the high conſtables by 
victue of this act, for not accounting for or paying over 
the money remaining in their hands. And it ſhall be 
lawful for the ſaid Juſtices at their reſpeCtive general or 
uarter-ſeſſions, or the greater part_ of them, to direct 
and order the payment of the reſpeCtive ſums of money 
which ſhall appear to be remaining due, and not applied 
or diſpoſed of, into the hands of the reſpective treaſurer 
or treaſurers-to be appointed by this act ; which ſhall be 
deemed to be part ot the ſtock of the ſaid counties, Cities, 
ridings, diviſions, liberties, and places reſpeCtively ; and 
to enquire what ſums of money are due and owing for 
the purpoſes aforeſaid ; and then to order the payment of 
ſuch ſums as ſhall appear to them upon ſuch enquiry to 
be juſtly due and OWINg. a 

$22. 18.. And no aCtion or ſuit ſhall be commenced or 
proſecuted againſt any perſon or perſons who has or have 
been or (hall be employed in the colleCting or receiving 
any money in purſuance of the ſaid recited aCts,' or this 
preſent aCt, or any rate or rates which has or have been or 
{hall be quaſhed or diſcharged by any cert:orari, brought 
or to be brought in any of his Majeſty's courts of record 


qua! 


at Weſtminſter, or otherwiſe, for any money colleCted or- 


received, or to be colleCted or received on any ſuch rate 
or rates, before ſuch writ of ceriiorar: was or ſhall be 
brought and allowed z and that. juſtice may be done to 
ſuch perſons who ſhall or may pay towards any rate which 
ſhall be quaſhed or diſcharged, the ſeveral ſums of money 
which ſhall appear to have been paid by them on ſuch 
nte, either in whole or in part, more than they ought to 
have paid, ſhall be repaid, or allowed to them in the 
next rate or rates which ſhall be made in purſuance of 
_ thisaCt, as if the ſame had been paid on ſuch new rate 
or rates. 
$4. 19. Provided, that all and every ſuch perſon and 
perſons ſo employed, ſhall account for and pay over the 
money by them reſpeCtive!y received, in the ſame man- 
ner, and under the like penalties for any neglect or re- 
ſuſal therein, as are to be inflicted by virtue of this act 
on any perſon or perſons neglecting or refuſing to account 
for, or pay over any money remaining in his or their 
hands, which he or they have received in purſuance 
cof, ; 

Se. 20. And the Juſtices of the peace for the ſaid 
county of Middleſex, at their general ſeſſions of the peace 
to be holden for the ſaid county, ſhall have the ſame 
powers and authorities to put this act in execution, as are 
bereby given them at their general quarter- ſeſſions. 

Se. 21. And no writ of certiorari to remove any 
ntes made in purſuance of this aCt, or to remove any 
orders or other proceedings taken or made by the faid 
reſpeQtive general or quarter-ſeſſions touching ſuch rates, 
ſhall be taken out or granted, but upon a motion to be 
made ſome time in-the firſt week of the next term after 
the time for appealing from ſuch rates or orders is ex- 
pired ; and upon making it appear to the court by afhdavit 
or otherwiſe, that the merits. of the queſtion upon ſuch 
appeal or orders will by ſuch removal_come properly in 
the judgment of the ſaid court ; and that no ſuch writ of 
&turari ſhall be allowed until ſufficient ſecurity be 
given to the reſpeCive treaſurer or treaſurers appointed by 
virtue of this aCt, in the ſum of one hundred pounds, to 
proſecute ſuch writ of certiorari with effeCt, and to pay 
the coſts to be aſcertained 'by the court to which ſuch 
rates, orders, or proceedings ſhall be rem6ved, in caſe 
uch rates or orders ſhall be confirmed ; nor ſhall any 
uch rates, orders, or proceedings be quaſhed or vacated 
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ics aforeſaid, and who have any ſum or ſums of money 
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for want of form. only, and all charges attending ſaeh 
removal ſhall be defrayed out of that or any ſubſequent 
rate. I I ON IE ET | 

Sef. 22. And ſo much of the before-recited aCt.paſſed 
14 £1:z. as relates to the method. of taxing pariſhes for 
the relief of priſoners; and ſo much of the ſaid a& of- 
43 El:z. as relates to the methad of raiſing. money for the 

ing's Bench and Marſhalſea priſons, hoſpitals, and almſ- 
houſes ; and ſo much of . the ſaid aft of the 19 Car. 2. as 
relates to the method of rating pariſhes for providing 
materials for the ſetting poor priſoners on work, ſhall be 
repealed, and be abſolutely null and void. | 

Se. 23. Provided, that ſuch ſums as ,have been an- 
nually paid to the King's Bench and Marſhalſea priſons, 
ſhall be paid out of the monies ariſing by virtue of this 
act, at ſuch times, and in ſuch manner, as is preſcribed 
in and by 11 Geo. 2. cap. 20, and ſuch money as ſhall 
be judged neceflary by the Juſtices of the peace in ſeſſions 
to be applied in purſuance of the ſaid recited a&t of 14. 
Eliz. for the relief of priſoners ; and of the ſaid a&t of 
19. Car. 2. for providing materials for the ſetting poor 
priſoners on work, ſhall be paid out of the monies ariling 
by this act. | | 

Seft. 24. And if any aCtion or ſuit ſhall be commenced 
againſt any perſon or perſons, for any thing that ſhall be 
done in purſuance or by the authority of this preſent a&t, 
in every ſuch caſe the aftion or ſuit hall be commenced 
within three months next after the fat committed, and 
not afterwards, and ſhall be laid and brought in the re- 
ſpeCtive county in which the cauſe of ation or ſuit ſhall 
ariſe, and not elſewherez and the. defendant or defen- 
dants in ſuch aQtion or ſvit to be brought, ſhall and may 
plead the general iſſue, and give this aCt and the ſpecial 
matter in evidence at any trial to be had thereupon ; and 
that the ſame was done in purſuance and by the authgrity 
of this at; and if it ſhall appear fo to be done, or that 
ſuch aCtion or aCtions ſhall be brought after the time be- 
fore limitted for bringing the ſame as aforeſaid ; or ſhall be 
brought in any other county or place ; that then the jury 
ſhall find for the defendant or detendants ; and upon ſuch 
verdict, or if the plaintiff or plaintiffs ſhall be nonſuited, 
or diſcontinve his, her, or their aCtions or ſuit, after the 
defendant or defegdahts hath or have appeared, or if upon 
demurrer judgment ſhall be given againſt the plantiff or 
plaintiffs, the defendant or defendants ſhall and may re- 
cover treble coſts, and have the like remedy for the fame, 
as any defendant or defendants hath or have in other caſes 
by law. 

"ane I4 Geo. 2, cap. 33. ſef. 1. The Juſtices of peace 
at their general or quarter-ſeſſions ſhall have power to 
purchaſe, or agree or contraCt with any perſon for any 
piece or parcel of land, adjoining or near to any county 
bridge, for the more commodious enlarging or conve- 
nient rebuilding the ſame ; which piece ſhall not exceed 
one acre, and ſhall be paid for by the county treaſurer, 
out of the monies raiſed by virtue of 12 Geo. 2. cap. 
29, 

oy 17 Geo. 2. cap. 5. ſef?. 33. The Juſtices in their 
general or quarter-ſeſſions may cauſe ſuch ſums of money 
as ſhall be neceſſary for apprehending, paſling, convey- 
ing, and maintaining rogues and vagabonds, and incor- 
rigible rogues, and likewiſe the expences of ereCting, pur. 
chaſing, hiring, enlarging, altering, and repairing houſes 
of correCtion, and of ſending perſons to and from the 
ſame, and employing them there, to be raiſed in the ſame 
manner as rates are raiſed by 12 Geo. 2. cap. 29. 

_ Stat. 25 Geo. 2. cap. 29, The coroner's fee of nine» 
pence a mile for travelling to take an inquiſition, and 
twenty ſhillings for taking it, ſhall be paid out of the 
county ſtock, | 

Stat. 25 Geo. 2. cap. 36. /ef. 11. Charges of proſe- 
cuting felons ſhall be paid out of the county ſtock, by 
order of the court. 

Stat. 26 Geo, 2. cap. 19. ſef?, 8, The charges of pro- 
ſecuting and conviCting perſons plundering ſhipwrecked 
goods, ſhall be. paid by the treaſurer of the county. 

Stat. 27. Geo. 2. cap. 3. Oye of proſecuting and 
convicting felons ſhall, by order of the court, be paid out 
of the county ſtock, 

| Charges 
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_ Charges of the ſoldiers carriages, over and above the 
officers pay for the ſame, by the ſeveral yearly aQs againſt 
mutiny and deſertion, and by the militia aCt of go Gee. 2. 
cap. 25. {hall be paid out of the county ſtock. 

Courracier. A Prench word fignifying a horſe- courſer, 
2 Inſt. fol. 719. s | 

Courſitoz. See Curſitoz. | 

Court, (Curia) Derived from the French cour, fig- 
' nifies" the King's palace or manſion ; but derived from 

the Latin word ria, which among the Romans had di- 
vers ſignifications, and with us alſo hath diverſity of 
ſenſes ; as the houſe where the King remaineth with his 
ordinary retinue, and alſo the place where juſtice is ju- 
dicially adminiſtered, of which we find thirty-two ſorts in 
Crompton's Book of Furi/diftions well deſcribed, and of 
them mot are courts of record, ſome are not ; and there- 
fore are accounted baſe courts, in compariſon of the reſt. 
- Beſides theſe, there are alſo courts chriſtian, Smith de Rep. 
Angl. lib. 3. cap. 6. which are ſo called, becauſe they 
handle matters eſpecially appertaining to Chriftianity, and 
ſuch as, without good knowledge in d:vinity, cannot 
well judged of, being held heretofore by archbiſhops and 
biſhops, as from the pope, becauſe he challenged the 
ſuperiority in a!l cauſes ſpiritual ; but ſince his rejection, 
they hold them by the King's authority, virtute magi- 
flratus ſui, as the admiral of Eng/andholds his 3 where- 
upon it proceedeth, that they ſend out their precepts in 
their own names, and not in the King's, as the Juſtices of 
the King's courts do ; and therefore, as the appeal from. 
theſe courts did lie to Rome, now by the ſtatute 25 Hen. 8. 
c. 19. it lieth to the King in his Chancery. Cywell. 

In the Saxon times, the WVittingham Mote was the 
chief court of the kingdom, where all matters both civil 
and criminal, and alſo relating to the revenue, were de- 

- bated and determined; but for civil and criminal matters, 
it was only a courtin the firſt inſtance, for faCts ariſing 
within the county where it fate ; but by way of appeal 
from the injuſtice of other courts, it heard and deter- 
mined cauſes from all other counties. Lamb. Archaion. 
57, 259, 245» Mirror, c. 5. ſeft. 1. 

- To this court were ſummoned the earls of each county, 
and the lords of each leet, and likewiſe repreſentatives of 
towns, who appeared on the King's ſummons, which iſſued 
once a year at leaſt; and here new laws were enaCted, 

or old ones repealed, after the manner of our parliaments. 

Lamb. Archaion. 2.39. 

But William the Conqueror cauſed the ſtates to recog- 
nize him, and fearing that theſe parliaments, conſiſting of 
Engliſhmen, might prove dangerous, he eſtabliſhed a con- 
ſtant court in his own hall, made up of the officers of his 
palace, and they tranſafted the buſineſs both criminal and 
civil, and likewiſe the matters of the revenue, and as 
they ſate in the hall they were a court criminal; and 
when up the ſtairs, a court of revenue; the civil pleas they 
heard in either court. Madrx, c. 7. 

The Court conſiſted, 1. Of the jufticiar who preſided, 
and was called Capitalis juſticiarius totius Anglie, and 
chiefly determined all pleas civil and criminal; and was 
alſo the chief officer of ſtate. 2. The Chancellor, who 
formed all patents, and put the ſeal to them, and had 
the cuſtody thereof, both for writs and patents. 3. The 
treaſurer, before whom all accounts were chiefly audited ; 
and he it was that preſided in matters relating to the re- 
venue. 4. The conſtable and marſhal, to whom al 
matters of honour, and war, and peace were referred, to 
determine according to the law of nations and of arms. 
5. The ſeneſchal, or ſteward and marſhal, who deter- 
mined the quarrels and diſputes between the King's me- 
nial ſervants ; the marſhal was alſo to keep the priſoners, 
and take care that no indecency was committed in the 
King's houſe. 6. The chamberlain, who was ro count 
the King's money, as it came in, and iſſued out of the 
Treaſury. Madox, c. 9. 

This was the ſovereign court of the kingdom, where 
juſtice was adminiſtered, and where all matters of the 
higheſt moment were tranſaCted by the King himſelf and 
theſe officers ; yet, in ſome caſes, of great importance, 
as upon the levying a new war, or railing an eſcuage, 
moſt of the great perſons that held in capite were 


- 
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called, and then it was termed the commune concilium reps 
ni, or ny - which afterwards the repreſen. 
tatives © roughs that held in capi 
Madox, c.8. ; | Ede oo 

Towards the Norman period, the power of ſti 
ciar became formidable, Nay in the bis war Bone +6 
againſt the King ; the King alſo found, that the barons 
who held large diſtrits, were likely to grow more and 
more troubleſorne to the crown; for though in the Con. 
queror's time, and for ſome reigns after the Conqueſt 
they were kept in very good ſubjeCtion ; yet time wear- 
ing away the diſtinQtion, and the Normans growing y 
Engliſh, they became fond of thoſe liberties and whe 
leges that the Engliſh had enjoyed in the Saxon times 
hence it was neceſſary to introduce a new policy, and 
hence the original of our courts, as we have them at this 
day in //e/iminſter Hall, Madox, «. 8. 

To give countenance to this new ereCtion and diyi. 
ſion of courts, (which was completed by E4. 1.) ag 
alſo that it might ſtill be ſeen, that all juſtice flowed 
from the King, the King himſelf ſat in perſon in the 
court of King's-Bench; and hence the power of this 
court, which it {till retains, of exerciſing a ſuperintendency 
over other juriſdiCtions ; but though the King was ſome- 
times preſent, yet the Chief Juſtice gave the rule, that 
the King might not decide in his own cauſe. Madex, 
c. T9. fo.21. and 135. 1 Rol. Abr. 94. and fee 2 hf, 
24, 25. Speed 521. 1 Rol. Abr. 535. 

But however this regulation might have been begun, 
or however it might have been formerly, as to the King's 
ſitting and determining in cauſes, it ſeems now agreed, 
that our Kings having delegated their whole judicial 
power to the Ban of their ſeveral courts, they, by the 
long, conſtant, and uninterrupted uſage of many ages have 
now gained a known and ſtated juriſdiQtion, regulated by 
certain and eſtabliſhed rules, which our Kings themſelves 
cannot make any alteration in, without an aQt of patlia- 
ment. 2 Inft. 73. 2 Hawk. P.C. 2. 

But as the King is the fountain of juſtice, and the ſu- 
preme magiſtrate of the kingdom, intruſted with the 
whole executive power of the law, no court whatſoever 
can claim any juriſdiction, unleſs it ſome way or other 
GG it from the *crown. 8. P.C. 54, 55. 2 Hauk, 

. C. 2. 

But it is clearly agreed, that - the King cannot give 
any addition of juriſdiftion to an ancient court, but 
that all ſuch courts muſt be holden in ſuch manner, and 
proceed by ſuch rules, and in ſuch cafes only as their 
known uſage has limited and preſcribed ; and hence it 
followeth, that the court of King's-Bench cannot be 
authoriſed to determine a mere real aCtion between ſub- 
ject and ſubject ; ſo neither can the court of Common 
Pleas, to enquire of treaſon or felony. 6 H. 7. 4. 6 
$. a. 4 Inft. 125, 127. 6 Co. 11. b. 12. a. 

And it is ſaid, that the King is ſo far reſtrained by the 
ancient forms, in all caſes of this nature, that his grant 
of a judicial office for life, which has been accuſtomed 
to be granted only at his will, is void. 4 nt. 87. 
$14. 338 | 

Alſo commiſſions to ſeize thegoods, and impriſon the 
bodies of all perſons who ſhall be notoriouſly ſuſpefted 
of felonies or treſpaſſes, without any indiQment, 0r 
other legal proceſs againſt them, are illegal and void. 4 
Aſſ. 5- Bro. Commiſſ. 3, 15, 16. 12 Co. 30%, 31 4 
uſt. 478. | 

And it is ſaid, that the King cannot grant any nv 
commiſſion whatſoever that is not warranted by ancient 
precedents, however neceſflary it may ſeem, and condu- 
cive to the public good; and therefore commiſſons 
to afſay weights and meaſures being of a new invent10ns 
were condemned by parliament ; and it is faid, that the 
King could not authorize perfons to take care of 11715» 
and the fiſhery therein, according to the method preſcrib- 
ed by the ſtatute of 7/22. 2. cap. 47. before the making of 
that ſtatute. 4 In/?. 163. 18 FE. 3. 1,4. 2 7nft, 475: 

The moſt general diviſion of our courts is, into o 
as are of record, or not ; thoſe of record are again divid- 
ed into ſuch as are ſupreme, ſuperior or inferior. w 


| 


An. 35. The 
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be ſupreme court of this kingdom is the high court 
of beg conſiſting of. the King, Lords, and Com- 
ons, who are veſted with a kind of omnipotency in 
king new laws, repealing and reviving old ones ; and 
it 18 on the right ballance of theſe three depends the 
well being, and indeed the very being of our conſtitu- 


tion. Hole's An. 35- 


Superior courts of record are again, thoſe, that are 


rincipal or leſs principal : the more principal one's 
* arcs houſe in Parliament, the Chancery, King's 
Bench, Common Pleas, and Exchequer; and by Hale, 
{ach are the Juſtices intinerant ad communia placita & ad 
placita forefte. Hale's An. 36. | 
The leſs priacipal ones are ſuch as are held by com- 
miſſion of goal-delivery, oyer and terminer, alſiſe, nifi 
prius, &c. by cuſtom or charter; as the courts of the 
palatine of Lancafler, Cheſter, Durham ; or by virtue of 
as of parliament, and the King's commiſſion, as the 
court of ſewers, Juſtices of the peace, &:, Hale's An. 36. 
The inferior courts of record, as AT ſo called, 
re corporation courts, courts lect, and ſheriffs torn, &c. 
Halt's An. 36. 


k 
Courts not of record are the courts baron, county 


courts, hundred courts, &c, 

Alſo the admiralty, and eccleſiaſtical courts, which 
ars not courts of record, but derive their authority from 
the crown, and are ſubjeCt to the control of the King's 
temporal courts, when they exceed their juriſdiCtion, 

All theſe are bounded and circumſcribed by certain 
ws and ſtated rules, to which, in all their proceedings 
and juJicial determinations, they mult ſquare themſelves, 
Hales An. 35. 

And here it may be proper to obſerve, that where a 
ſtatute prohibits a thing, and appoints that the offence 
{hall be heard and determined in any of the King's courts 
of record, it can be proceeded againſt only in one of 
the courts of //z/lmin/ter Hall; becauſe thoſe being the 
higheſt courts of record, ſhall be intended only to be 
ſpoken of ſecundum excellentiam. Dyer 236. 6 Co. 19. b. 
Cro. Fac. 538. Cro. E'. 737. Cro. Car. 146. Cramp. 
Jur. 132. 1 Salk. 178. 

Every court of record is the King's court, though the 
profits may be another's ; if the Judges of ſuch courts 
err, a writ of error lies ;z the truth of its records ſhall 
be tried by the records themſelves, and there ſhall be no 
averment againſt the truth of the matter recorded, Co, 
Lit. 173. 8 Co. 38. b. 2 Lev. 93. 3 Lev. 205. 

All ſuch courts are created by aft of parliament, let- 


tets, patent, or preſcription, and every court, by having - 


power given it to fine and impriſon, is thereby made a 
court of record ; the proceedings of which can only be 
removed by writ of error or certiorart. Cv. Lit. 260. a. 
1 Sale. 200, | 

A court, that is not of record, cannot impoſe any fine 
on an offender, nor award a captas againſt him, nor hold 
plea of debt or treſpaſs, if the debt or damages amount 
to 405. nor of treipals done vi & armis, though the 
. damages are laid to be under 40s. C'. Lit. 117, b. 260. 
a 2 Infl. 311, 312. 

Alſo by the ſtatute of Glowce/ker (made 6 Ed. 1. c 8.) 
the ſuperior courts ſhall not hold plea of any treſpaſs 
under the value of 40s. The word treſpaſs is put in 
this ſtatute but for an example, for debt, detinue, cove- 
nant, and the Jike, 2 Inf. 311. | 

But the ſuperior courts may hold plea of treſpaſs, &c. 
though under 40 s. relating to the freehold, as detinue 
for'tharters, &c. or treſpaſs vi & armis. 2 Inf. 311. 

As where in treſpaſs by way of original, the plaintiff 
declared, that the defendant vi f armis clauſum ſuum 
ud H. fregit, and concluded ad damnum ifjius 20 5. 
and upon demurrer it was held well enough ; for this 
being done vi & armis, if it could not be puniſhed in 
the ſuperior court, it could not be puniſhed at all, for an 
oferior court cannot aſſeſs a fine. Carth. 108. 3 Mod. 
275, See Jubges, | 

Court of Udmiralty. See Admiralty, 

Court-Baron. (Curia Baronis) Is a court which every 
lord of a manor (who in ancient times were called 
barons), hath within his own precinas, Cowell, 

Vo. 1, N® 51, 


| 
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| This court is incident to every manor, and had an+ 
ciently conuzance of all pleas of land within the manor, 
ſo that no perſon within the manor could apply to any 
other juriſdiftion-without a remi/it curiam from the lord. 
4 Inſt. 264. 4 Co. 33. Co. Lit. 58. It was at firſt 
inſtituted for the eaſe of the tenants, for ending contro- 
verſies where the debt or damage was under 40 5. at 
home, &c. 4 n/t. 268. Owen 35. 1 Brownl. 176. 
1 Bul/t, 55, But at this day .it is no court of recoid, 
nor can it hold plea of debt or treſpaſs, were the debt 
or damage amounts to 4c s. Co. Lit, 118. 2 Inſt, 311. 
— Nor of treſpaſs vi & -armis, becauſe it cannot impoſe 
a fine, Cv». Lit. 118. 2 Inf. 311, 312. 

The ſuitors are Judges, and the ſteward but as a re- 
gilter, Co. Lit. 58. 

The ſtyle of this court is Curia baronis E. C. militis 
manerii ſui preditti (having the manor*s name written in 
the margin) tent” tali die coram A, B, Seneſchallo ibidem, 
Se. & Inft. 268; 

This court cannot be holden out of the manor ; but if 
a man be lord of two or three manors, and there Be a 
cuſtom to hold a court at one for them. all, ſuch courts 
are by cuſtom good. Co. Lit. 58. 

This court 1s of two natures ; the firſt is by Common 
Law, and called the freeman's court, or court-baron ; 
and of this the ſuitors are judges and the ſteward is re- 
giſter 3 and this may be kept from three weeks to three 
weeks: the ſecond is a cuſtomary court, and concerns 
copyholders, of which the lord or his ſteward is judge ; 
as the firſt cannot be without freeholders, ſo this cannot 
be without copyholders; a court- bacon may be of this 
double nature, and then the roll contains matter con» 
cerning both. C9. Lit. 58. 

All pleas in a court-bacon, of common right, and by 

courſe of law are determinable by wager of law, but by 

preſcription they may be determined by jury. 4 inf. 

14.3. I 

if a man recovers in a court-baron, they have. not 

power to make execution to the plaintiff, of the goods of 
the defendant; but they may diſtrain him, and retain 

the diſtreſs till ſatisfaQtion. 1 Rol, Abr. 543. 

If in a court-baron- the defendant appears not upon 

the diſtreſs, yet the goods diſtrained are not ſorfeited, 

nor can be {1d by the bailiff ; for the diſtreſs is but in, 
nature of a pledge ; and though by the courte of the 

Common Law, where a man. is attached by his goods, 

and appears not, they are forfeited ; yet in a court-baron 

no attachment lies, but a diſtreſs infinite only. Yelv. 194, 

Cro, Fac. 255, 

Court of Chancery, See Chencery, 

Court . of Chivalry, (Curia Militaris) Otherwiſe. 
called the Mar/hal-court ; the Judges of it are the Lord 

Conſtable of England, and the Karl arfbal of Eng- 


-and : this court is the fountain of the martial law, and 


the Earl Marſhal is both one of the Judges, and to ſee. 
execution done, Cowell, edit. 1727, »vee Conſtable, and 
4 Infl, f. 123. : : 
In the King's own court, eſtabliſhed by J/illiam the 
Conqueror, there were bigh officers, called the conſtable 
and marſhal, to whom chiefly belonged the conuzance of 
matters of honour, war, and peace ;, and therefore all 
foreign fafts. committed by the King's ſubjeQts were re- 
ferred to them to determine, according to the law of na» 
tions and arms. Madox, 27. Fleta lib. 2. c. 31. Spelm. 


Ga: | 

4 ſeems agreed, that during the Iunacy of the Earl 
Marſhal, this court may be holden before commiſſioners 
deputed to exerciſe this office. 1. Lev. 2g0- 2 Haw. 
P. C. 14. «E- _—_ 
It bas been a matter greatly debated, whether this court 
can be holden before the Lord Marſhal only, without a 
Conſtable ; and thcſe, who are for the negative, ground 
their opinons chiefly on the ſtatutes, ancient law-books 
and records, which ſeem to mention the Conſtable as the. 
only, or at leaſt, as the- principal judge of this ' court, 
1 New Abr. 602, | 

But notwithſtanding this, the conſtant praQtice, eſpe- 


of Conftable in Henry the Eighth's time, of holding this 
70 court 


cially fince the extinguiſhment of the hereditary office 


a, 
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court by the Earl Marſhal only, and the general notions 
of our Judges and Jawyers of the legality of ſuch court, 
ſeem in a great meaſure to eſtabliſh a contrary opinion, 
and that at this day it may be holden before the Earl 
| Marſhal only. 1 New Abr. 602. | 

But it is agreed, that appeals of capital matters can- 
not be brought before the Marſhal alone, becauſe the 
t H 4 which ſhews how ſuch appeals_ſhall be brought 
13 expreſs, that they ſhall be tried and determined be- 
fore the Conſtable and Marſhal of England. 2 Haw. P. 
C. 13. | 
If (his court, holden before the Earl Marſhal only, 
exceed its juiiſdiction, it has been reſolved, that it may 
be prohibited by the Common Law courts. 2 Hawk. 
P. C. 602. 

- The jurifdition of this court is delared by the 13 
Rich. 2. cap. 2. by which it is recited, ** That the com- 
mons made grievous complaints, that the court of the 
Conſtable and Marſhal daily incroached contraf&ts and 
treſpaſſes, and many other aCtions at the Common Law ; 
and thereup;n it is declared, that to the Conſtable it ap- 
pertaineth to have conuzance of contracts touching deeds 
of arms, and of war out of the realm, and alſo of 
things which touch war within the realm, which can- 
192t be determined nor diſcuſſed by the Common Law ; 
with other uſages to the ſame matters appertaining, which 
other Conſtables before have reaſonably uſed ; joining to 
the ſame, that every plaintiſf ſhall declare plainly his 
matter in his petition, before that any man be ſent to 
anſwer thereto; and if aiiy will complain that any plea 
15- commenced before the Conſtable and Marſhal, that 
might be tried by the Common Law, he fhall have a 
privy-ſeal to the faid Conſtable and Marſhal, to furceaſe 
till it be diſcuſſed by the King's counſel, if the matter of 
1ight pertain to that court, &c.” 

And it is farther enaCQted, by x Hen. 4. cap. 14+ 
© "That all appeals of things done within the realm 
ſhall be tried and determined by the good laws of the 
realm, and that appeals of things done out of the realm 
ſhall be tried and determined before the Conſtable and 
Earl Marſhal, and that no appeal be made or purſued in 
parliament.” | 

As the juriſdiction of this-court is reſtrained to things 
touching war within the realm, it can have no juriſ- 
diCtion as to a civil matter, and therefore cannot proceed 
againſt a perſon for bare ſcandalous words, reflecting on 
the honour or gentility of families. 2 Hawk. P. C. 11. 

Alſo, though the marſhalling of public funerals belong 
to the heralds, who are the attendants of this court z and 
no other perſons, without their licence, can lawfully in- 
termeddle in it; yet it ſeems to be ſettled, that this court 
cannot puniſh thoſe who ſhall be guilty of ſuch an in- 
croachment, becauſe it is a proper ground for an aCtion 
on "— which may be determined by the Common 
Law. 1 Lev. 230. 1 Sid. . 1 Show, Rep. . 
Show. P. C, wn muy n mg 

But by the conſtant praftice, and the general opinion 
of lawyers, 1t ſeems at this day to have a juriſdiction as 
to diſputes concerning precedency and points of honour, 
and ſatisfaction therein, and may proceed againſt perſons 
for falily aſſuming the name and arms of honourable per- 
ſons, &c. 2 Hawk. P.C. xn. 

"This court 1s to be governed by its own uſages, as far 
as they go, and in other caſes by the Civil Law ; but ſince 
it is no court of Common Law, no condemnation in it 
cauſes any forſeiture of Jands, or corruption of blood ; 
neither can an error in it be remedied by writ of error, 
but only by appeal to the King; yet the Judges of the 
Common Law take notice of its juriſdiction, and give 
credit to a Ceftificaie of its Judges. 3 [n/t. 125. 2 
Hawk. P. C. 13. © 

It is made a doubt, whether the King hath any re- 
medy in this court againſt an offender, by way of in- 
dictment or information by the Attorney-general. Hut- 
ton 3. 

Court Chiiſtian, {Curia Chriftianitatis) So called be- 
. Cauſe, as in ſecular courts the King's laws do ſway and 
decide cauſes; ſo in eccleſiaſtical comts, the laws of 


_ Chriſt ſhould rule and dire&; for which cauſe the Judges | 


"5 av 


in thoſe corr7s are divines, as archbiſhopg, biſhops, arct; 
deacons, &c. Lyndewood's words are theſe : 4 


. . . . . . In (NY 'a 
Chriflianitalis, i. e. eccleſia, in qua ſervantur leges Crifi 
F 


cum tamen in foro regio ſerventur leges mundi. 2 Infj. | 
488. See Court. But there was a complaint ade 


| againſt the biſhops long before the Reformation, that the 
' had extended their juriſdiCtion ſo far, that they had left 


very little buſineſs for the ſecular Judges ; for they af. 
ſumed the judicature over the clergy, and every one who 
had tonſure; and for that purpoſe they would cauſe , 
great number of boys to be ſhaved: and though the 
had no legal juriſdiction of criminal caſes, of the ler 
' but only in the execution of the ſentence, which was de. 
gradation; yet they judged likewiſe in thoſe cafes, an 
in all ſpiritual cauſes whatſoever ; in caſes of tithes and 
other profits ariſing to the church; in caſes relating to the 
faith and ſacraments ; in caſes of herehies ; of any vidence 
done to the church or to the clergy ; of fornication and 
adultery ; of the privileges of thoſe who had taken upon 
themſelves the ſign of the croſs ; of all matrimonial cauſes. 
of baſtardy and legitimation ; of laſt wills and teſtamer;. 
and of lands and tenements which were given in a 
of uſury, &c. Du Freſne. 
Court of Common Pleas. See Common Pleas, 
Court of Conſcience, See Debt, 
Court of Con'cience m the city of London. See ondgy, 
Court of Delegates, Is the higheſt court for civil af- 
fairs that concern the church ; the juriſdiftion whereof 
was eſtabliſhed by 25 7. 8. cap. 19. From the higheſt 
c:urt of the archbiſhop of Canterbury, there lies an appeal 
to this court, and from this to no other. See Delegates, 
Courts Ercleſiaſtical, (Curiz Ecclefrafiice) Are thoſe 
courts which are held by the King's authority, as ſu- 
preme governor of the church, for matters which chiefly 
concern religion. 4 J[n/t. 121. And the laws and 
conſtitutions whereby the Church of England is go- 
verned are, 1. Divers immemorial cu/?oms. 2. Our own 
provincial con/lituttons, and the canons made in conyo- 
cations, eſpecially thoſe in the year 1603, 3. Statutes 
or as of parliament concerning the affairs of religion, or 
cauſe of eccleſiaſtical cognizance; particularly the rubrics 
in our Common Prayer Book, founded upon the a& of 
Uniformity. 4. 'The articles of religion, drawn up in 
the year 1562, and eſtabliſhed 13 Ehz. cap. 12. 5. And 
it is ſaid, by the general Canon Law, where all others fail, 
See the 25 Hen. 8. cap. 28. As to ſuits in ſpiritual or 
eccleſi;/lical courts, they are for the reformation of man- 
ners ; or for puniſhing of hereſy, defamation, laying vio- 
lent hands on a clerk, and the like; and ſome of their 
{uits are to recover ſomething demanded, as tithes, a le- 
gacy, contraCt of marriage, &c. and in the cauſes of this 
nature, the courts may give coſts, but not damages: 
things that properly. belong to their juriſdiftions are ma- 
trimonial and teſtamentary, and defamatory words, for 
which no aCtion lies at law ; as for calling one adulterer, 
fornicator, uſurer, or the like. 11 Rep. 54. Dyer 240. 
The proceedings in the eccleia/iical courts, are according 
to the Civil and Canon Law, by citation, libel, anſwer upon 
oath, proof by witneſſes, and preſumptions, &c, and aſter 
ſentence, for contempt, by excommunication : and if the 
ſentence is diſliked, by appeal. The juriſdiftion of thelc 
courts, is voluntary, or contentious : and the puniſhments 
inflicted by them, are cenſures and puniſhments pro J«- 
lute animz, by way of penance, Ts, They are not courts 
of record. See Conſultation and P2ohibition, 
Court of Exchequer. See Exchequer, : 
Court of Yuftings, (Curia Huftingi) Is the high 
court of record, holden at Guildhall, for the city of Lon- 
don, before the Lord Mayor and Aldermen, the Sheriffs, 
and Recorder. 4 1n/t. 247. This court determines all 
pleas, real and mixt: and here all lands, tenements and 
hereditaments, rents and ſervices, within the city of Lon 
den and ſuburbs of the ſame, are pleadable in two hu/tings; 
one called huſtings of plea of lands, and the other hu/tings of 
common pleas; In the huſtings of plea of lands, are brought 
writs of right patent, direCted to the ſheriffs of London ; 
on which writs the tenant ſhall have three ſummons 2: 
the three hu/tings next following ; and after the three 


ents, 
lms ; 


ſummons there ſhall be three effoins at three other __ 
| nex 
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next enſuing ; and at the next h»/lings aſter the third 
eſſoin, if the tenant makes default, proceſs ſhall be had 
againſt him by grand cape, or petit cape, Wc, And if the 
tenant appears, the defendant is to declare in the nature 
of what writ he will ; withont making ptoteſtation to 
ſne in nature of ahy writ: then the tenant ſhall have 
the view, ©&c. and if the parties plead to judgment, the 
:\doment ſhall be given by the recorder: but no damages, 
by the cuſtom of the city, are recoverable in any ſuch 
writ of right patent. In the hy/lings of common pleas 
are pleadable, writs er gravs quere'a, writs of yavelet, of 
lower, «vafte, &c. alſo writs of exigent are taken out in 
the hu/lings ; and at the fifth hu/tings the outlawries are 
awarded, and judgment pronounced by the Recorder, If 
an erroneous Judgment is given in the hu/?rngs, the party 
prieved may ſue a commiſſion out of Chancery, direCted to 
certain perſons, to examine the record, and thereupon do 
right. See Laws and Cuftoms, Sc. of London, 

Court of {iing's Bench, See Liing's Bench, 

Court-leet, See Leet. 

Court of the legate, Was a court obtained by Car- 
dinal 1Wolſey, of Pope Leo the Tenth, in the ninth year 
of Henry the Eighth, wherein he had power to prove 
wills, and diſpenſe with offences againſt the ſpiritual laws, 
6c, and was but of ſhort continuance. 

Court of Marſhalſea, (Curia Palatii) A court of re- 
cord to hear and determine cauſes between the ſervants 
of the King's houſhold and others within the verge ; and 
bath juriſdiction of all matters within the verge of the 
court, and pleas of treſpaſs, where either party 1s of the 
King's family ; and of all other aCtions perſonal, wherein 
both parties are the King's ſervants ; and this is the ori- 
ginal juriſdiction of the court of Marſhalſea. But the 
turia palatit, erefted by King Charles 1. by letters patent, 
in the ixth year of his reign, and made a court of re- 
cord, hath power to try all perſonal aCtions, as debt, 
treſpaſs, flander, trover, ations on the caſe, We, between 
party and party, the liberty whereof extends twelve 
miles about F/hitehall ; which juriſdiction hath ſince been 
confirmed by King Charles the Second : and the Judges of 
this court are the Steward of the King's houſhold, and 
Knight Marſhal for the time being, and the Steward of 
the court, or his deputy, being always a lawyer. Cromp. 
Furiſd, 102. Kitchin 199, &c. 2 Inſt, 548. This 
court is kept once a week, in Southwark : and the pro- 
cecdings here are either by capras or attachment z which 
i5 to be ſerved on the defendant by one of the Knight 
Marſhal's men, who takes bond with ſureties for his 
appearance at the next court; vpon - which appearance, 
he muſt pive bail, to anſwer the condemnation of the 
court ; and the next court after the bail is taken, the 
plaintiff is to declare, and ſet forth the cauſe of his aCtion, 
and afterwards procced to ifſue and trial by a jury, ac- 
cording to the cuſtom of the Common Law courts. If 
a cauſe is conſiderable, it is uſually removed into B. R. 
or C. B, by a habeas corpus cum cauſa : otherwiſe cauſes 
are here brought to a trial in four or five court days. 
Praftiſ. Solic. 409, 410. By ſtatute, the Steward and 
Marſhal of the King's houſe are not to hold plea of free- 
hold, &c. 28 Ed. 1. cap. 3- Error in the Marſhalſea 
court may be removed into the King's Bench, 10 Ed. 3. 
and the fees of the Marſhalſea are limited by the ſtat. 2 
Hen. 4. cap. 23. This Marſhalſea is that' of the houſ- 


hold ; not the King's Marſhalſea, which belongs to the | 


King's Bench. See Marthalſea. 

Court martial, (Curia martialis) Is a court for pu- 
niſhing the offences of officers and ſoldiers in time of 
war: and it appears by our books, that if any perſon in 
commiſſion, in time of peace, put to death any man by 
martial law, it is againſt Magna Charta, and murder. 
31". 52. But temporary acts of parliament have en- 
abled our Kings to hold courts martial in time of 'peace, 
&c,——DireCtions for trials by courts martial, 22 Geo. 2. 
& 3. 30 Geo, 2. c. ©, 11. Offences on board of ſhips 
cognizable by a court martial, to be tried by a court 
martial, 29 Geo. 2. c 34. ſe. 34. Officers of the mi- 
litia and the army not to ſit indiſcriminately in courts 
martial, 30 Geo. 2. £25. ſe. 47. | 


| and the court diſſolved, by ſtatute 17 Car. 1, «, 
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Court of peculiars, (Ceri peculiarium) Is ſpiritual 
court, held in ſuch pariſhes as are exempt from the juciſ- 
diction of the biſhops, and ate peculiarly belonging to the 
archbiſhop of Canterbaty, in whoſe provirice there are fiſty= 
ſeven ſuc uliars. *3 

Court of piepowders, (Curia pedis pulveriſati) Is a 
court held in fairs, to do juſtice to buyers and ſellers 
and for tedreſs of diſorders comtnitted in thern : ſo called 
becauſe they are moſt uſual in ſummer, when the ſuitors 
to the court have duſty feet; and from the expedition in 
hearing cauſes proper thereunto, before the duſt goes off 
the feet of the plaintiffs, arid defendants. 4 I»/?. 272. 
[t is a court of record incident to every fait; and to be 
held only during the time that the fair is kept. Do#. & 
Stud. cap. &. As to the juriſdiction, the cauſe of aftion 
for contraCt, ſlander, &c. muſt ariſe in the fair or mar- 
ket; and not before at any former fair, nor after the 
fair: it is to be for ſome matter concerning the ſame 
fair or market ; and be done, complained of, heard, and 
determined the ſame day. Alfo the plaintiff muſt make 
oath that the contraft, &c, was within the juriſdiftion 
and time of the fair. Stat, 17 Ed. 4. c. 2. 2 Inft. 220. 
The court of p:epowders niay hold plea of a ſum above 
40s. and it is ſaid, judgment may be given at another 
fair, at a court held there: and a writ of erfor lies upon 
a judgment given, Dyer 133. PF. N. B. 18. This 
court may not meddle with any thing done in a market, 
without ſpecial cuſtom for it, but for what is done in a 
fair only,; and not there for ſlanderous words, unleſs they 
concern matter of contraCt in the fair; as where it is for 
ſlandering the wares of another, and not of his perſon in 
the ſame .fair. Moor, ca. B54. The Steward before 
whom the court is held, is the Judge, and the trial is 
by merchants and traders in the fair; and the judgment 
againſt the defendant ſhall be qued amercietur. If the 
Steward proceeds contrary to the ſtatute 17 Ed. 4. he 
ſhall forfeit 5 /. 

Court of requeſts, (Curia requiftionum) Was a court 
of equity, of the ſame nature with the court of Chancery, 
but inferior to it ; principally inſtituted for the relief of 
ſuch petitioners as in conſcionable caſes addreſſed them- 
ſelves by ſupplication to his Majeſty. Of this court, the 
Lord Privy-ſeal was chief Judge, afliſted by the Maſters 
of Requeſts ; and it had beginning about the q H. 7. ac- 
cording to Sir Fulius Czſar's 1 rat on this ſubjeet : 
though Mr. Gwyn, in his Preface to his Readings, laith, 
it began from a commiſhon firſt granted by King Henry 
8, This court having aſſumed 'great power to itſelf, ſo 
that it became burdenſome, Mich. anno 40 & 41 Eliz. 
in the court of Common Pleas, it was adjudged, upon 
ſolemn argument, that the Court of Requeſts was no court 
of judicature, &c. and by the ſtat. 16 & 17 Car. 1. c. 10. 
it was taken away. 4 Int. 97. 

Court of Seſſion tu Scotland. See Scotland. 

Court of the Lozd Steward of the King's houſe, 
The Lord Steward, or, in his abſence, the Treaſurer and 
Comptroller of the King's houſe, and Steward of the Mar- 
ſhalſea, may inquire of, hear, and determine in this court, 
all treaſons, murders, manſlaughters, bloodfheds, and other 
malicious ſtrikings, whereby blood ſhall be ſhed, in any 
of the palaces and houſes of the King, or in any other 
houſe wherein his royal perſon ſhall abide. And this 
juriſdiQtion was given by ſtat. 33 Hen. 8. c. 12, 3 Infe. 
140. But this court was at firſt intended to inquire of and 
puniſh felonies, &c. by the King's ſervants, againſt any 
lord or other perſon of the King's council. 3 H. 7. « 14. 

Court of Dtar-chamber, (Curia camere flellate) A 
court erefted by 3 Hen. 7. cap. 8. which ordained, that 
the Lord Chancellor, Treaſurer, and Lord Privy-ſeal, 


-— 


| calling a Biſhop, and Lord of the King's council, and 


the two Chief Juſtices to their aſſiſtance, on bill or in- 
formation might make proceſs againſt maintainers, rioters, 
perſons unlawfully afſembling, and for other miſde- 
meanors, which through the power and countenance of 
ſuch as did commit them lifted up their heads above their 
faults, and puniſh them as if the offenders had been con- 
vited at law by a jury, &c. but this at was repealed, 
IO. 


Court 


| 
| 
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Court of Surven. - See Hurvey. 
Courts of Univerſities. The courts of the. Univer- 


ities of Oxford and Cambridge are of a particular nature : 


they were granted by charters, and confirmed by au- 
thority of parliament. See ſtat. 13 Eliz. 4 Infl. 227. 
"Theſe courts -are called the Chancellor's courts, and are 

ept by the Vice-chancellors of the Univerſities: their 
Juriſdiction extends to all cauſes eccleſiaſtical and civil 
(except for maihem, felony, and relating to freehold), 


where a ſcholar, ſervant, or miniſter of the Univerſities is 


one of the parties to the ſuit. "The cauſes are managed 
by advocates and proCtors : and they proceed in a ſum- 
mary way, according to the praCtice of the Civil Law ; 
and the Judges in their ſentences follow the juſtice and 
equity of the Civil Law, or the laws, ſtatutes, and cuſtoms 
of the Univerſities, or the laws of the land, at their diſ- 
cretion. J Cr9. 73. It any erroneous judgment be 
given in thele courts, appeal lies to the congregation ; 
thence to the convocation; and thence to the King in 
Chancery, by his delegates. /Yood's Inft. 526, See Cv- 
nuſance, Iinverhiiics, 

Courts of Wales, (Curie principalitatis Wallie.) The 
courts of the principality of J/als, and their juriſ- 
diftion, are ſettled by as of parliament: and beſides 
county courts, hundred courts, cofirts-leet, &c. by 34 & 
35 Hen. 8. cap. 20. it 1s enacted, that there ſhall be a 
court of grand ſ-{ſi;ns kept twice in every year in every of 
the twelve counties of //ales; and the Juſtices of thoſe 
courts may hold pleas of the crown in as large a manner 
as the King's Bench, &c. And allo pleas gy" Tac and 
all other pleas and actions real and perſonal, in as large a 
manner as the Common Pleas, &:. And errors in judg- 
ment. before any of the Juitices in the great ſeſſions, ſhall 
be redreſſed by writ of error out of the Chancery of England, 
returnable in B, R. T he proceedings in thefe courts are 
according to the laws of England; and the Eing's writs 
ought not to go into Males, though a guo minus out of the 
Exchequer is often ſent thither. See iLaies, 

Couct of Wards and Liveriez, Aboliſhed by 12 Car. 2, 


£. 24. See Tenure. 


Courteſy of England. See Curteſy of England. 
Courtilage, See Curtilage. 


Court-lands, (Terre Curti/es) Demeſnes, or land kept. 


in demeſne, z.e. in the lord's own hands, to ſerve his 
family. See Curtiies Terrace. 

Cuunuſinage. See Cornage, 

Couftongium, or Couſtamentum, the ſame with Cu- 


flantia. It ſignifies coſts. 


Couthutlaugh, (from the Sax. couth, ſciens, and wlaugh, 
ex/ex) Is he that willingly receives a man outlawed, and 
cheriithes or conceals him; in which caſe he was, in an- 
cient time, ſubjet to the ſame puniſhment . that the 
outlaw himſelf was. Bradton, lib. 3. tratt. 2. c@p. 13. 
Hun. 2. 

Cowrcla, A cowel, or coule, or tub with two ears, to 
be carried between two perſons on a coul-ſtaff. A cul, 
in E/zx, is the appellative for any tub; whence a cowler, 
now pronounced a cooter, or brewing veſlcl. Pro novo 
cowele empto ix. dens Paroch. Antiq. pag. 549. 

Cows. One milch-cow is to be kept to every ten 
beaſts, and fxty ſheep, by farmers, &c. on pain of 205. 
Stat. 2 & 3 P.& M. c. 3. 

Craggs. (James, Eſquire) His eſtate how forſeited 
and applied, 7 Geo I. /t. 1. c. 28. 

Criairra, A veſſel of lading or burden, a hoy or ſmack. 
Richardus Rex, &c. "Thom de Percey Admiralls 
no/!ro in parliaments ordinatum extitit perciprendi 
de qualibet ravi & craiera, cujuſ unque fuerit portagit, gue 
mare tranſuerit, infra diftum Admiratum eundo & redeundo 
pro viagio, de quolibet tonnetight ſex denarics. Pat. 2, 
Rich. 2. Stat. 14 Car. 2. c. 27. 9vece Crapcr, 

Cranage, (Cran:gium) Is a liberty to uſe a crane, for 
the drawing up of wares from the veſlels at any creek 
of the ſea or wharf, unto the land, and to make profi: 
of it. It ſignifies alſo the money taken, and paid ſor the 
ſame. Stat. 22 Car. 2. cap. 11. 

CLrannoch, Crennic, An old meaſure of . corn. 
Duilibet debet flageliare dimidium crannock frumenti ad 


ſemen, & duos buſjelios frumenti contra natale in firma ſua. 


I | 
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Cartular. Abbat. Glaſton. MS. f. 39. a.—— 
G. de Mariſco Fu/liciario Hibernian ar liberet 7” —_ 
nize ſingulis annis duo dolia_vini-& ſexies vigingcc, 
bladt, pro homagia ſuo, Clauſ, 3 H. 3. m. 2, 
Crapes., See Dllk, | 
Crapp?, Fnglice Crap : the ſeeds of a weed in 


Abjeftio vero bladi & crappa hujuſmadi, que ho 


remanſerit, recolligitur ac fotius trituretur, Fleta, 1; 
cap. 82. TI 

Craſpicis, z. e. Piſcis craſſus, a whale. 

Craſtino Hani Vincentu, 'The morrow after the feaſt 
of St. Vincent the Martyr, being the 224 of January a 
date of the ftatute made at Merton, anno 20 Hey, View 

Crates, An iron grate before a priſon, uſed in tc 1 
of the Romans, 1 * oo 304+ ; 4 0 ng 

Crovere, 2. e. 'To impeach, viz. $i hzmicila divadicty 
tbt wel cravetur, fit witam, &c. Ley. H. 1. cap. 20 , 

Cravent, or Craven, In a trial by battle upon 
writ of fight, the ancient law was, that the Li 
thould be proclaimed, and the vanquiſhed acknowleos 
bis fault in the audience of the people, or pronounce 
the horrid word cravent, in the name of recreantiſe, 
and preſently judgment was to be given ; and after this 
the recreant ſhould loſe Iiberam legem, that is, he ſhould 
become infamous, &c, 2 Part. In/lit. 247, 248. I{ the 
appellant join battle, and cry craven, he thall loſe liberom 
legem; but if the appellee cry craven, he ſhall be hanged 
3 nfl. f. 221. We ſtill retain this word craven, for a 
coward, 

Cigyer, Seems to be a kind of a ſmall ſea-veſſs] or 
ſhip, mentioned in the ſtatute 14 Car. 2. cap. 27. Et 
tranſuus craerarum & batellorum cum vittualibus & ali 
neceſſarits, &c. Pat. 6 R. 2. part. 2, m. 13. 


Creamer, A foreign merchant, a pedlar, one who 
hath a ftall in a fair or market, 

Creanſoz, Creditor (from the French creoyance) Pir- 
ſuaſio, ſignifieth him that truſteth another with any debt, 
be it money or wares. 'I his word is uſed in the 0/4 
Nat. Brev. in the writ of Audiia Querela, f. 66. and 38 
Ed. 3. cap. 5. 

Creaſt, or Cieft, (Cri//a) Any imagery, or carved 
work, to adorn the. head, or top of any wainſcot, &c, 
like our modern corx:/þ: the word is now adopted by 
the heralds, and applied to the device ſet over a coat of 
arms. Et Willielmo Hykkedon condu#to in groſſs od 
menſam demini ad doiandum & perficiendum le crelt, ſuper 
concellam prioratus ibidem. Kennet's Paroch. Antiq. p. 


Treaft-tle. See Noof-tile, 

Creation-noney, Is mentioned in. fat. 12 Car. 2. 
cap. 1. 

ke, A drinking cup: it is mentioned in the M- 
naſticon, 1 tom. pag. 104. Vas wero quod creche nuncu- 
patur ſeptem- pollices continet, viz. ad profunditatem a ſem- 
mitate untus uſque ad profundum lateris alterius. 

Credit92s, Shall recover their debts of executors, or 
adminiſtrators, who in their own wrong walte, or con- 
vert to their uſe the eſtate of the deccaſed, &c. Stat. 
30 Car. 2. c. 7. Wills and deviſes of lands, &c. as to 
creditors on bonds, or other ſpecialties, are declared 
void ; and the creditors may* have aftions of debt againſt 
the heir at law and deviſees; 3 & 4 1/14, & Ma. « 14+ 
and in favour of creditors, whenever it appears to be the 
teſtator's intent, in a will, that his land ſhould be liable 
for paying his debts; in ſuch caſe equity will make them 
ſubject, though there are not expreſs words, but there 
muſt be more than a bare declaration, or it hall be w- 
tended out of the perfonal eſtate. 2 Vern. Rep. 708- 
Where one' deviſes that all his debts, &c. ſhall be firſt 
paid, if his perſonal eſtate is not ſufficient to pay the %- 
ditors, it ſhall amount to a charge on his rea! eltate for 
that purpoſe. Preced, Chanc. 430. See Frauds, and 7 
Vin. Abr. 42—54- 

Creek, (Creca, Sax. Crecca) Is a part of a haven, where 
any thing is landed from the ſea. So that when you are 
out of the main fea within the .-hayen, look how many 
landing-places you have, ſo many cree4s may be ſaid to 
belong to that haven. See Cromp. Furiſd. fo'« 64 


[his word is mentioned in the ſtat. 4 4, £#- 


(where 


C R O 
(where it 18 ſaid, great 'ports of the ſea, ar! nit 
in crykes or ſmall arrivals) 5 Eliz cap. $. and. 14 Car, 
2. cap. 28. and in Plow. caſe of Renyger and Fegaſſa, 

Ciementum cemitatus- 'The 'improvement of the 
King's rents above the ancient vicontiel rents, for which 
improvements the Periff anſwered under the title of © cre- 
mtntum comitatus, or firma de crements comitatus, Hale 
of Sheriffs Accounts, p. 30. rs 

Cen, The ſame with Crimſon. 

Crepare oculiunn, To put out an eye: 87 quis ala 
crepat oculum /olvat ei ſexaginta ſol. Leg. H. 1. c. 93. 

Cietinus, Cretena, A tudden ſtream or torrent 
Crux lapidea conſirutta fuit ——cujes quidem crucis corpus 
ir cretinum agque & tempeſlatem venti obrutum, & con- 
fraftum exijtit.. Hiſtor. Croyland, contin. pag. 485.— ' 
Onnes inundationes & communes aquarum Cretenas, ſufficien- 
ter defendere poſſit. Tbid. p. 617. 

Cripplegate. See Church. 

'Cro, Croy, Signifies marſh land : Et quia paluſtris 
hujus Croyland ut ipſum nomen inaitat, nam crudam terram 
& caneſam ſignificat. Ingulphus, pag. 853. 

Ciocards, A ſort of money very bale. See Pol- 

1. e. Olla fimul bullitz from the 


lards. 

Croca cowellet, 
0-x9n Crocca; 7. &. olla, and gfgheti, bullire, Si plures 
aliqui faciunt homicidium quorum crocca cowellet, /i velint 

ul componant. Leg. Hen. 1. cap. 78. 

Crociarms, The crociary, or croſs-bearer, who, 
like our virger went before the prelate, and bore his 
croſs, —Robertus -de Wycombe, clericus epiſiopt Du- 
nelm. quem vulgo crociariunt eus vecant Liber de mi- 
raculis "Tho, Cantilup. epiſc. Heref. 14S. ſub Anno 1299. 

Crocium, "This perhaps is the only word that exerciſed, 
and eſcaped the ſagacity of the very acute Sir Henry Spel- 
man ; who, in his G/-/Jary, expreſſes the meaning of it to this 
efe : 1 hear there is in lreland a charter of King Henry 
Il, wherein he grants very ample privileges to a certain bi- 
ſhop, —exceptis foreſtallis, theſauro invents, crociis, Oc, 
What is meant here by crociis, [ have endeavoured to find, 
but can make no anſwer, if it be any thing eiſe than the 
cro in the Scottiſh law, that is, the weregild, or compeſi- 
tion for manſlaughter. For though that prince had taken 
away the cuſtom of weregild from his ſubjetts, yet he left 
them entire among the Iriſh, 'Phis miſtaken ſenſe of a 
word is yet rare in Spelman ; but it is not ſo much a won- 
der, that du Freſne ſhould not fiad the meaning of it, 
which yet ſeems very obvious. For crocia was no more 
than the crofier, or paſtoral ſtaff, which biſhops and 
abbots had the privilege to carry, as the common enſign of 
their religious office ; as being invelted in their prelacies, 
by the delivery of ſuch a cro/ier. Hence the word «<s- 
aum and crocia, did ſometimes denote the collation or 
diſpoſal of archbiſhopricks and abbies, by the donation of 
ſuch paſtoral ſtaff, So as when the King granted large 
Juriſdiction, &c. exceptis crocits, it is meant, except the 
collation or inveſtiture of epiſcopal fees and abbies. 
Cowell, edit. 1727, * : 

Crocus, Curled hair: Pryn. Ch. Lib. Angl. tom. 2, 
fog. 479. Sctatis quid poteſlatem wvobis dedimus, capilles 
dericorum noftrorum, longos crines habentium, & ad crocos 
capillor um ſuorum deponendos, Sc. 

Croft {Sax.) Crofius & Crofta, A little cloſe, incloſed 
near a dwelling houſe, for any particular uſe. Poſſunt 
etiam difti monachi de eiſdem mariſcis _— oceidentem ja» 
centibus pro fe & hominibus Fro includere croftos, /tve 
pratum juxta pontem ſeparaliter quantum illis placuerit. 
Ingulf, In ſome ancient deeds crnfta occurs, as the Latin 
vord for a croft ; but cam toftis & croftis is moſt frequent. 
Croſt is tranflated by Abbo Floriacenſis, by predium, a 
arm. It ſeems to come from the old Engliſh word creafe, 
which ſignified handicraft, becauſe ſuch grounds are for 
the moſt part manured, and extraordinarily dreſſed by 
the labour and {kill of the owner. Cowell, edit. 1727. 

Croiſes (Cruce enali ) Is uſed by Briton, cap. 122- 
for pilgrims, becauſe they wear the fign of the croſs up- 
on their garments. Of theſe, and their privileges, read 

racton, lib. 5, part. 2. ca. 2. and part. 5. c. 29..and 
the Grand Cuſtumar of Normandy, c. 45. Under this word 


created for the defence of pilgrims ; and all thoſe wot- 
thy men of the nobility and'genitry of ' England, who, in 


- the reigns of King Henry the Second, Richard the Firſt; 


Henry the Third; and Edward the Firſt 
natt, as dedicating and liſting themſelves to the wars. fot 
the recovery of S-eruſalem and the Hoy Land. Greg. 
Syntag. lib. 15. cap. 13 & 14; ag ; 
Croki, Crocus, Capellorum croci; Turning , up the 
bair into curls or crots ; whence crook, crooked, &c,—— 
Rix Willie}mo de Peretot, ſalutem, Stiatis iquad conceſſis 


z were coruce ſig- 


[mus & plenam poteſlatem vobis dedimus ſcindendi capiilo 


clericorum qui ſunt de. hoſpitio noflro, & familia nb/tra lons 
gos crines habentium, & comas int5rquentium, & ' ad crocos 
capiclorum ſuorum deponendos ; & ideo vobis mandamus qua= 
tenus ad hoc modo debito diligenter intendatis, hujuſmod: po- 
een n:firam vebis conceſſam taliter exequentes circa pre 

iftes capillos ſcindendrs, & crocos drponendes, ne ad cas 
pillas weſiros ſeindendos Forcipes apponere debemus : teſte 
me ipſo apud Clare. 11 die Sept. Pat. 21 H. 4. 

Croppa, Sax. Croppas, A crop of corn, or the pros 
duCt in wy op reR> oggrong, prior ' & cenventus conce= 
dunt Radulpho de Hok, terram de Yorkherſt Crop=- . 
pam autem de ipſa terra provementem ſexpe diftus Radul- 
phus, tempore meſſionis in eadem terra debet reponere & 
cuſiodire. Regiltr, Cant. Ecclefhz MS, So alſo croppus 
occurs in the fame ſenſe, See Kennet's Paroch. Antiq. pag; 
298. Sax. crop, the top or head of any thing : whence 
to crop or cut off the upper part ; crop=eared, a crop of 
beef, In Suſſex, they call darnel <p ; and in Jors 
ce/terſhire, buck-wheat goes by the like tiame of crop, 
The old Eat. cyopa, was the buttock of a horſe, whence 
crupper, Cowell, edit. 1727. 

Crofier, The paſtoral ſtaff of a biſhop, ſo called 4 
ſimilitudine crucis, = 

Croſſes. It was uſual in former times for men to- 
erect creſts on their houſes, by which they would claim 
the privileges of the Templars or Hoſpitallers, to defend 
themſelves againſt their rightful lords ; this was condemn- 


'ed by the ſtatute JF. 2. cap. 13. It was uſual alfo in 


thoſe days to ſet up crocs in places where the corpſe of 
any of the- nobility reſted, as it was carried to. be bu= 
ried, that @ tranſeuntibus pro gjus anima deprecetur. Wal- 
{ingham, anno 1291. By fat. 13 Eliz. « 2. Crofles, 
beads, &c. uſed by the Roman catholics, are prohibited 
” be brought into this kingdom, on pain of premunire, 

c 
Crown and Crown Lands. Tenants of crown 
lands how relieved in caſcs of forfeiture for non-payment 
of rent, 23 Fac. 1. C. 25. South Sea Company pur- 
chaſing crown lands, . what to forfeit, 6 Geo. 1, c@ 4 
ſe. 66. Por other maiters ſee Viing and Patents. 

Croy, See Cro. 

Crown-Office. This is an office under the King's 
Bench, of which the King's coroner or attorney there is 
commonly maſter. The Attorney-general and clerk of 
the crown exhibit informations in this office, for crimes 
and miſdemeanours ; the one ex efficio, and the other uſually 
by order of court; and here informations may be laid for 


ries, conſpiracies, libelling nutſances, contempt, ſeditious 
words, &c. wherein the offencer is liable to pay a fine 
to the King. Finch 340. Show. 109. By ſtat. 4 & 
5s WW. & M. c. 18. the clerk of the crown in B. R. is 
not to receive or file any information for treſpaſs, battery, 
&:. without 'expreſs order of court; nor to iſſue any 
proceſs without taking a recognizance in 20 /. penalty to | 
proſecute with effect ; and if the party appear, and the 
plaintiff do not procure a trial in a year, or if the ver- 
diCt paſs for the defendant, &c. the court ſhall award 
the defendant coſts: but this aft doth not extend to in- 
formations in the name of the King's coroner or attor- 
ney, &c. when a battery is committed privately, fo that 
the perſon receiving it can ' make no proof thereof by 
witnefſes at law; it is uſual to bring an information in 
this office, where the party may be a witneſs for the 
King, it being his ſuit. Informations in the natnre of 
Duo warrantos brought by the. Attorney-general, againſt 
corporations, &c. See Quo warranto and Anforma- 


ae alſo fgnified the knights of St. Fohn of Teru/alem, 
OL, I, N? 3l, ; 


| tions, 
Ms 


®* 


- Crows 


offences and thiſdemeanors at Common Law, as for batte- 


EU b 


Crows and Hooks, Rewards for deſtroying them, 24 | 


Hen. 8. c. 10, Other proviſions for deltroying vermin, 
8 Eliz.c. 15. 
Croyſes. See Cro:ſcs, 
Crucit”, How to be ſearched for and defaced, 3 Zac. 1. 
« 5. ſet. 26. 

Cruiſers, See Convons., | | | 

Cruftum was a garment of purple mixed with many 
colours: duas fatenas argenteas auro ornalas, cum duobus 
urceolis & cruſto aure9,. Mon. 1 tom. p. 210. 

Crypto, A chapel or oratoty under ground : egreſſo 
toto conventu accepta abjeonſa fi nox eft, vadit per cryptam. 
Du Freſne, | 

Curcherus?, Canis prodiarius, A coucher, ſetter, a ſet- 
ting dog, W. prinus Ebor. dilefto priori de Bir- 
ſtall, ſalutem, &c, Rogamus dilefttonem veſlram quatenus 
ft placeat, cum celeritate qua poteritis, nobis provideatis im 
partibus ve/tris tranſmarinis de duobus cauibus prodriarnus 
ſeu cucheris, & wvsbis de pretio fideliter & plene reſpondett- 
mus & de cuſin, hoc ficut nos diligitis nullatenus emittats ; 
ita quod difios canes habeamus circa fe/lum beati Michaelis 
emnimidoa. Dat. Beverlaci, 10 kal. Sept. 1280. Ex Re 
giſtr. Will. Wickwane, Archiep, Ebor. 

Cucking foal, or Cole ftoo'y (Trumbrellum) Is an 
engine invented for the puniſhment of ſcolds and unquiet 
women, by ducking them 'in the water, calied in an- 
Eient-time a tumbrel, and ſometimes a trebuchet. Lamb: 
fiiren, Ib, 1. ca. 12, Braf9n writes this word tymboreila, 
Rit.hin(cap. Chirge in Court Leit, f. 13 a.) ſays, every 
one having a view of frank-pledge, ought to have a pillory, 
and a zumbrel, This was in- uſe even in our Saxns time, 
by whom it was called /cea/fing/tale, and defcribed to be 


cathedra, in gre rixoſe mulieres ſedentes aquis demerge- | 


bantur : it was a puniſhment ancicntly inflicted upon 
brewers and bakers tranſpreiling the laws, who were 
thereupon, in ſuch a ſtool or chair, to be ducked and 
immerged 72 /teriore, for.e muddy or ſtinking pond. 
This was alſo anciently written goging flole. See Pan 
BOrattir. And in Domeſday, it 1s called cathedra fler- 
c:ris, Some think it a corruption from ducking //col ; 
others from chnaling flool ;, quia 3p modo demerſ@ aquis fere 
ſuffocantur. Cowell, edit. 1727. 

Cudr, 2 de cloth is a chryſom or face-cloth for a 
child baptized, See Ciyt'male. 

Tudzracrt, A pledge or ſurety. 

uw aite divociinin, Is a writ, that a woman, di- 
vorced from her huſband, hath to recover lands or tene- 
ments from him, to whom her hutſhand did alienate 
during the marriage, becauſe ſhe could not gainſay it. 
Keg. Orig. fol. 223. F.N. BD. f. 240. 

Cui vita, Is a writ of entry that a widow hath 
againſt him, to whom her huſband aliened her lands or te- 
nements tn his life-time, which muſt contain in it, that 
during his life time ſhe could not gainfay it. Reg. Orig. 
fol. 232. P. N. B. fol. 193. See ſtat. 13 Ed. 1. c. 3. 
and 75 Vin, Abr. 142—147- 

Ci.inage. See Cuynace. 


Culagium, Is when a ſhip is Jaid up in the dock to be| 


repaired. AS. Ar, Trevor. Arm. de Plac. Ed. 3. 
'Cuim. See Coais. 


Cuipatura, A ſmiting or cuttins, from the Fr. couper, 
to cut: git autem for:sfaciat in foreſia Regis de wiriat, 
ive prr culpaturam, five per eſbrancaturam, rue per fo- 
ditionem turbarum, ſive per excrtationem more, ſive per 
culpationem ſub nemore, five per efſartum, &c. Hoveden, 


P. 784- 


Culnzit, Is compounded of two words, 7. e. cul and} 


prit, viz. cul, which is the abbreviation of culpabilis, and 
is a reply of a proper officer in behalf of the King, 


a/brming the party to be guilty after he hath pleaded Not | 


guil:y, without which the iſſue 1s not 100d; the other 
word prit is derived from the French word prefſt, i. e. 
ready ; and it is as much as to fay, that he is ready to 
prove the party guilty : and this we find to be often the 
form of pleading in civil cauſes ; as in treſpaſs, the de- 
fzndant pleaded Not guilty, the plaintiff replied by his 
counſel cretenus preſt au que a, viz. he was ready to prove 
him guilty. | | - 

Cuaireach, The ſame with Cudzeach. __ 


GU: 
Cultura; A- parcel of arable land: Dr. 
his Nottinghamhire, Engliſhes it, 
in old writings, | 
watercroſt, . h | 
Cuivertages (Culvertagiuri,) May be interpreted 
cowardice, as Omnes cum equis & arnis, Juſfit ſub nom; 
culvertagii convenire, Mat, Parif. fol. 233. Culver. 
gium dit7um puto @ columbina tiniaditate, nam Cculyer idom 


» Thoroten, i 
l a Weng z it olten ceeurs 
as totam iliam culturam gue Voatys 


eft quod columba. Spe'm. in voce Niderling. Others 
fancy it @ cubum verteno, 1. e. running away, Theſe 


are the opinions of ſome men, but without any founda. 
tion ; it rather ſignifies ſome baſe flavery, or the conc, 
cation of eſtate, viz. Rex Johannes brewi ſuo ad Rags 
mites juſſit, ut nullus remaneat qui arma portare pr/ſit ſul 
nomine culvertagii & perfetue jervitutis, and in another 
place, nihi/ mogis quant opprobrium culvertagii metumnts; 
Mat, Parif. anno 1212. It ſeems therefore to be the 
ſame with couvrir le fer, for when a lord ſeizes his yt. 
als eſtate as forfeited, he is ſaid couvrir le feu, to cover 
or put out his fire. Du Freſne, 'Lhereſore the true ſcnſs 
of the word is, not cowardice, but confiſcation, or for. 
feiture of lands and goods : it was a Norman feudal term 
for lands of the vaſſal eſcheated to the lord : and ſub 
nomine culvertagii was under pain of confiſcation. Ciuyll, 
edit. 1727. | 

Culword and Calve'F Satva ſunmoniticne de el. 
ward. Chavta F'llielmi de Tabley, temp, Ed. 1. ſeems i» 
be the ſame with calver tage, or cowardice, 

Cumoeriand, 'The aſſizes where to be held, 14 Hn. 6; 
co 3- .1he penalty for relieving outlaws for telony, 43 
El. c. 13. ſet. 5 The making of cogware, &c, how 
encouraged, 7 a. 1. c. 16. 

Cuna, Domeſday, zit, Ceftria, Quards Rex ita 
ventebaty, reddebat c unaguagque carrucata cc hellas, & 
unam Cunam fl:nam cwerviſie. So Cuſlumar, de Heihan, 
p. 21. Omn's Lameta & T:ſiman inveniet cunam, | 
habeat, ad cerviſcam demini faciendam Thus opeimgn 
reads the word ; but it truly is c:va, Gall. cv, Angl. 
keeve, keever, a tub or vat for brewing, Ceauell, edit. 
1727. 

Cuna cerviſiae, A tub of ale. Domeſday. See Rvfa, 
And to this day, in. Chefire, a brewing vellel is called a 
camp. Cowell, edit. 1727... 

Cunage, (Cunagium}—— De cunagio farnerie & te 
emptione lotius flanni in com. Devon. & Cornub. Rai, Pat, 
'21 £4. 3. Sce Coinage. | 
Cunenm monetae. Otho tenet manerium de Lilleſton 
in cm. Midd. fer ferjantiam \cuflediendi cuneum monets 
domini Regis, 1. e. Sigillum ferreum quo nunumus catditurs 
the King's ſtamp for coinage. Hence comes our word 
coin, quaſi cune. Sctiatis quod cenceſſimus venerabili pairs 
nofira Ciceſtr. epiſcops, gud habeat cuneum ſuum in civitale 
Ciceſtriz, &c, T. 29 Apr. Clauf. 6. Fob. m. 3. 

Cuneis, A mint or place to coin money, Mandatum 
fl, fc. Sciatis qued conceſſimus venerabiit patri noſtiro Ci- 
ceſtr, epiſcopo quod habeat cuneum ſuum in civitate Cice» 
ſtrize, &'c. T. 29. Apr. Clauſ. 6 Fob. m. 5+ 

Cuntey Cuntey, Is a kind of trial, as appeareth by 
Braflon, in theſe words, Negotium in hoc caſu terminabitur 
per cuntey cuntey /icut inter coharedes. Brat. lib. 4. tract. 
3. Cap. 8. And again in the ſame place, [n brevi d: reds 
negotium terminabiter per cuntey. cuntey. And thirdly, 
lib. 4. traCt. 4. cap. 2. Terminabitur negotium per breve 
de refto, ubi nec duelium nec magna aſſiſa, ſed per cuntey 
cuntey emnino; which ſeems to be as much as by the or- 
dinary jury. Cowell, edit. 1727. 

Curagulus, One who taketh care of a thing: £9 
Edmundus Rex Anglorum & curagulus multarum gentitim. 
Monaſticon, 2Xem, in a Charter of King Edmund. 

Cura monaſterii, An officer ſo called, who had the 
charge of the monaſtery : Cura cum ip/ts remanente qui cum 
ipfis manducet, Du Freſne. 

Curate, (Curatus) [s he who repreſents the incumbent 
of a church, parfon or vicar, and officiates divine ſervice 
in his ſtead : and in caſe of pluralities of Jivings, or 
where a clergyman 1s old and infirm, it is requiſite there 
ſhould be a+ curate to perform the cure of the church. 


o 


He is to be licenſed and admitted by the biſhop of the di0- 


ceſe, or by an ordinary, having epiſcopal mah 4: 


Q0:U AR | - 0h: OR 
ad when 4 curate hath the approbation of the biſhop, he  Curiae adbentu?, The day of coming to pay fult avd - 
ſoally appoints the ſalary too ; and in ſach caſe, if he ſervice at the court of the lord : Rerdit per annum of 
he not paid, the curate hath a proper remedy in the ec- |termir.um iþſins unam marcam & unum adventum curiz, i. e.. 
vlefiaſtical court, by a ſequeſtration of the profits of the for the rent of a mark, and the ſervice of coming to the 
henefice ; but if he hath no licence from the biſhop, he | lord's court yearly. Paruh, Antig. pag. 400, 
:. put to his remedy at Common Law, where he muſt, | Curialitas Angliar, See. Curieiy vf England. 

_ the agreement, wr, Right Clerg. 1279. By ſtatute; Curta militrm, A court ſo_called, anciently held at 
where curates Are licenſed by the biſhop, they are to be 77% obey cafile in the iſle of Wight. — Et idem deminus 
ointed by him a ſtipend not exceeding 50 L. per ann, | Wi helmus ce Inſula debet facere ſeflam ad curiam domini 
we leſs than 20/. a-Years according to the value of the caftri de Cariſbroc. de tribus ſeptimanis in tres ſeptimanas 
hivings, to be paid by the reCtor or vicar: and the ſame [in cauria, que voatur Curia militum. Ing, de anno 47 
may be done on 7 complaint made. - Stat. 12 Ann, | Hen. 3..n. 32. , * * 
' 2. £.12 One perſon cannot be curate in two ckurches, | Cucia pentictarium, I elt, Curia in civitate Ceſtriz: 
unleſs ſuch may fatisſy the law, by reading both morning , :ram vicecemitem 1hidem in aula penticia ejnſadem civitatic. 
and evening prayers at each place: nor can he ſerve one Pl. in i:'n, apud Ceſtriam 14 H. 7. It is probable this 
cure on one Sunday, and another cure on the next 3 for | cou't was originally kept under _pentice, or ſhed, covered 
he muſt not negleCt to read morning and evening prayer with boards, and thence took its denomination. Cowell, 
in his church every Lord's day ; if he doth he. is liable to, edit. 1727. | | | 
mniſhment. Comp. Incumb 572. But it is otherwiſe | Curia perſonae, The parſonage - houſe, or manſe.— 
are a church or chapel is a member of the pariſh church, | Omnes obventiones altaris & cameterii predifte eccleſia, & 
and yhere one church is not Jiable to maintain a cuiate, | Hons terram, & curiam perſonz croftam que jactt 
Cm. 48. A curite having no ixed eſtate in his curacy, | juxta curiam perſon. Kennet's Parech. Arntiq. p. 105. 
not being inſtituted and induQted,. may be removed at Curnoca, Is four buſhels, or half a quarter of cot; 
peaſure by the biſhop or incumbent. Nzy, But there Flea, lib. 2, cap 12. 
are perpetual curates, as well as temporary, who are ap- 
pointed where tithes are appropriated, and no vicarage 
endowed : theſe are not removeable; and the impro- 
riators are obliged to find them, and ſome of them have 
certain portions of the tithes ſettled on them, | Stat. 29 , | 
Car. 2. c. 8, See Bicar. nh ' \_uirierz, Are perſons that curry and drelis leather, 
Curfew, (from the French words, couvrir, that is, te- | No eurrier (hall ule the trade of a butcher, tanner, &c. 
ere; and few, ignis, fire) Signifies the ringing of a beil, | or ſhall curry ſkins inſuſficiently tanned; or gaſh- any 
-by which Viltiam tho Conqueror commanded every perſon | hides of leather, on pain of forfeiting for every hide oc 
to rake up, Or cover over their fire, and put out his light... ſkin 64. 8d. And perſons in Lenden putting leather to 
And in many places in England at this day, where a bell ; 


| be curried to any but freemen of the cwriers company z 
cuſtomarily is rung towards bed-time, it is ſaid to ring | and ſuch cur»zers not currying the leather ſuſhciently; 
curfew. Stzww's Annals in Vita Gul. Conqueſtor. ſh:ll forfeit the wares, or the value, &c. Stat 1 Fac, 1. 


Curia, It was ufual for the Kings of England to aſ-| The clauſe relating to. freemen is repealed ; but if any 
ſemble the biſhops, peers, and the great men ot the king- ' a&rrzer do not curry leather ſent him, within Gxteen Gays 
dom to ſome particular place, at the chief feſtivals in the between Michaelmas and Lady-day, and in eivht days at 
year, and this aſſembly is called by our hiſtorians, cur7a other times, on conviction before a Juſtice he ſhall forfeit 
becauſe there they conſulted about the weighty affairs of 51. to be levied by dillreſs, &c. yet ſubjeft to mitiga- 
the nation, and therefore it was ſometimes called fel-nnts\ tion. 12 Gar, cap. 25. Curiiers and tuch as deal in 
curia, generalis curiay auguſlalis curia, and curia pub- } leather may cut and ſell it in ſmall pieces in their ſhops 
lica, &c. This word was ſometimes taken for the per- |to any perſons whatſoever. Stat. ibid. See Leather, 
ſons, or feudatory and other cuſtomary tenants, who did | Hkins. and Tanners, 
their ſuit and ſervice at the court of the lord: ſo in a| Curjer, Curiz, A . courier, or expreſs. meſſenger of 
charter of Bernard de St. Walcry, anno 30 H. 3. we find, | haſte. H. Rex Angl. &c, L, principi Aberfrawe dy- 
Hiis taftibus, &c. & omni curia mea. Kennet's Paroch. mino de Snoudon, falutem, &c. Git notum, quia propter 
Antiq. f. 139. ) | . | inundationes aquarum & wiarum diſcrimina nuncii no/tri ad 

Cucia adviſare vult, Is a deliberation which the | 295 accedere non poſjunt, per curſer quendam literas preſentes 
court ſometimes takes, before they 'give judgment in a | duxin.us deſitnandas. Cait. H. 2: 
cauſe, New Book Entr. And when judgment is ſtayed, j Curſing, See Dwearing, _ 
upon motion to arreſt it ; then it is entered by the judges | Curſito:, (Clericus de curſu) Is an officer or clerk be- 
Curia adviſare vult. Shep. Epit. 682, longing to the Chancery, that maketh out original writs; 

Curia baronum. See Court baron, | 14 H. 8. cap. 8. They are called c/er4s of courſe, in the 

Curia canonicozum; The + court - lodge or manor- | oath of the clerks of the Chancery appointed 18 E/. 2. 
houſe in a lordſhip belonging to the religious. Fuxta flat. 5. cap. unite. There are of theſe clerks twenty=- 
rivulum extra curiam canonicorum. Paroch. Antiq. p. | four in number ; and to each allotted ſeveral counties, into 
177, which they make out original writs, and they are a cor- 
Curia claudenda, Is a writ that lieth againſt him who | poration of themſelves. 2 1n/t. 6750. See £!jancery. 
ſhould fence and cloſe up his ground, if he refuſe or defer Curjunes kercae. — Sciant guod ego Willielmus 
to doit, Reg. Orig. fol. 155. Þ. N. B. fol. 127. | his | Cromp, dedi—-— Henrico de Sweton unam dimidiam coram 
writ doth not lie but againſt him who hath a cloſe ad- | & dues curſones terre mee in Lyſton, &ec. Dat. 14; Ed. 2. 
Joining to the plaintiff's land, who is obliged to inclole | ſeems to ſignify ridges of land. Cowell, edit. 1727, | 
it; and it lieth not but for him who hath a freehold, &c. | Curteſp- of England, (us curralitatis Anglie) Is 
It may be ſued before the ſheriff in the county court, where a man takes a wife ſeiſed of land in fee ſimple, fee 
or in the Common Pleas : and the judgment 1s to re- tail general, or as heir in tail ſpecial, and hath ifſue b 
cover the incloſure and damazes. Now Nat. Brev. 297. |her male or temale born alive ; if the wife die, the huf- 

Curia cucſus aquae, the right of the Duke of Richmond | band ſhall hold the land during his life, by the law of 
and Lenox, for holding a court called Curia curſus ague, | Eagland, and he is called tenant by the curteſy of England; 
not prejudiced by 11 & 12 Wl. 3. 11 & 12 Will. 3. | becauſe this privilege is not allowed in any other realm, 
6.21. ſel. Ihe - * NE rs except Scotland, where it is called Curtalitas Scotiz, 

Curia domini, The lord's houſe, hall, or court, | Corvell, EN ns | 
Where all the tenants, if need require, were bound to We do not find any ſuch privilege before the Conqueſt, 
attend eyery three weeks, but generally at the feaſts of | here in Eng/and; but it was a cuſtom before that time 
the Annunciation and St. Michael ; from whence the [uſed in Normandy, and probably derived from them ; it 
courts kept at thoſe times, were called Curie generals, | was called in their language,” Veawvete, de guo fic jura & 
the general or more ſolemn courts, Cowell, edit. 1727. (OT Norman. cap. 321. viz. Conſuetud; eff in 


Nor- 


Curricuits, The year, or courſe of a year ; Atum eff 
hx annerum Domincte Incarnationis quatuer guinquogenis & 
quingquies, quinis Iuflris & tribus curriculis, i. e, the year 
1028, for 4 times 50 make 200, and 5 times 200 make 
Icoo. v5 lu/tra are 25 years, and 3 curriculi are 3 years. 


0 10-8 
"Normannia ex antiquitate approbata, quod fi quis uxarem 
hahuerit, ex qua heredem aliguem precreaverit, quem natum 
vivum fuiſſe confliterit, ſive deceſſerit, tetum feodum quod 
marirus poſſidebat ex parte uxeris ſue tempore quo deceſſerit, 
ipſe marito qguamdiu ab alits ceſſerit nuptiis remanebit 
Cowell, cdit. 1727. | 
Tenant by the curteſy is he, who after his wife's death 
(having had ifſue by her inheritable) is introduced into 
her inheritance, and has an eltate for life therein ; and he. 
is ſo called from the favour or curteſy of that law which 
made this proviſion for him, to which he had no natural 
right, nor ,to which\any other nations, except thoſe of 
. Great Britain and Ireland, admitted him. Dr. and 
Stud. lib. 1. c. 75. C's. Lit. 30. a. It began in England 
and ITreland in the time of Hen.1. Seld. Fan. 65. and in 
Scoiland in the time of Malolm. Macan. 56. in both by a 
politive law or inſtitution. - 
'the words of this law, as they are found Part. 11 H. 3. 
m. Jo. exemplified are, Si al:quzs deſponſaverit aliquam 
hareditatem habentem, & ex ea prolem habuerit cujus clamor 


auditus fſurrit infra quatuor parictes, & wir ſupervixerit | 


uxorems habebit tatd wita ſud cuflodiam hereditatis, licet 
heredem habuerit ex primo viro qui plene etatis eft + pre- 
crptum oft 910d eadem lex obſervetur in Aibernia, 

The wctds of this law are general, and ſeem to-extend 
to all forts of perſons without diſtinction ; therefore 1deots 
and lunatics, may | be tenants by the curteſy ; but the 
King ſhall have this eſtate "during the 1deocy or lunacy, 
and provide for them an4 their families, as be ſhould do 
out of their own eftates. 4 Co. 123. Beverlcy's cafe. 

Perſons convict only of felony or trealon, may be te- 
nants by the curteſy ; for they forfeit only their goods 
and chatiles abſolutely, for of their lands the King gains 
but a pernancy of the profits. 5 Co. 110. Co. Lutg2. b. 
391. @ Stavf. 19%. 

Perſons outlawed in any civil aftion may be tenant 
by the curteſy. Bro. tit. Ouilawry 26, 30, 59. Co. Lit. 
128, For ſuch proceſs of outlawry might be eaſily ſu- 
perſeded, and hereby the King's pernancy of the profits 
diſcharged, 

But perſons attainted of felony or treaſon, ſhall not be 
tenants by the curtely ; for they being thereby extra legem 
poſits, and their perſons forfeiting to the King, they are 
from thenceforth become incapable of our laws in general, 
and by conſequence, of this in particular, which intended 
to give the inheritance only to thoſe who were capable of 
holding of it tota vita ſua. Br. tit. Curteſy, 15. Staundf. 
195. Goadb. 323. All perſons attainted in a premunre 
are excluded the benefit of this law, and alio a/lzens, be 
they friends or enemies ; and in theſe caſes their title ſhall 
never ariſe, even for the benefit of the King, but the 
wife's eitate ſhall be diſcharged of it for ever. Co. Lit. 
291. a. 3 lie. 43. But if an alien be made denizen, 
or the perion attainted pardoned, and have iflue after, 
they: may be tenants by the curteſy, in reſpect to that 


iſue had after, but not in reſpect of any iffue had before. | 


7 C9. 25: 
f Luton acquaints us, that it muſt be an eſtate either 
in fce-fimple or tee tail general, or where the wife has” it 
as heir of the ſpecial tail ; and Lord Coke fays, for the 
huſband to be tenant by the curteſy, is one of the incidents 
to an eſtate-tail, which to reſtrain by condition, wete re- 
pugnant, &c. and therefore it a woman, tenant in tail 
general, marries and hath ifſue, which iſſue dieth, and 
then the wife dies, fo that the eſtate is thereby deter- 
mined, yet the huſband {hall be tenant by the curtely ; 
the ſame law it the limitation had been to the woman 
and the heirs of her body, upon condition, that if ſhe 
die without iflue, then to remain in anotner ; for this 1s 
not a condition but a limitation, and no more than what 


the law ſaith. Lit. ſet. 35. Dyer 148. 8 Co. 36, 
s Co. 41. Co. Litt. 227, 8 Co. 34. 1 Leon. 167, Co. 
Lit. 30. a, 


So if one ſeiſed of a rent in ſee, makes a gift in tail 
general, or if a rent de novo be granted in tail general 
to a woman, who marries, and hath iffue, the iſſue 
dieth, and then the wife dieth without other iſſue, yet 
the huſband ſhall be tenant by the curteſy, of the rent, 
though the eftate-tail Pe be determined and ſpent; 


"8 
for this being an incident to ſuch un eſtate 
its creation, whenever the huſband has ies hree v 
initiate, and ſhall not be loſt after by failure of i Y 
which being the act of God, ought not to turn tg his 
prejudice ; and this is within the words of our law h.zy FY 
tatem habentem,, without fixing its continuance.” Cy, Lit: 
30. 4. | . 
As to the deſcendible quality of ſuch eſtate, th 
to be obſerved is, that a, iffuc. of ſuch huſband _ m_ 
poſhbility inherit. This rule ſeems to have been "dts, 
aſter the ſtatute De donis, and by virtue thereof, for our 
ſtatute requires no ſuch property in the inheritance nei» 
ther did the Common Law ; but for this ſee 2 Injt. 2 6 
8 Co. 35, 36. Co. Lit. 29. b, Perk. 46g. A 
Therefore if lands are given to a woman, and the 
heirs male of her body, and ſhe has iflue a daughter, and 
dies, the huſband ſhall not be tenant by the curteſy ; the 
the ſame law if it had been given to her, and the heirs 
temales of her body, and ſhe had ifſue a ſon. 8 Ce. ze 
Co. Lit. 29. b. n 
But if a woman ſeiſed in fee marries, and hath ie 
and then the huſband dies, and ſhe takes another huſband, 
and hath iſſue by him, and dies ; though the firſt be its 
ing, yet the ſecond huſband ſhall have it by the cur. 
teſy, becauſe his iſſue, by poſſibility may inherit; as i£ 
the firſt iſſue die without iſſue, whereby it comes to the 
uncle, &c. Bro. tit. Curieſfy 8, Perk, 466. 8 Co. 34. 
Lit. ſe. 52, | | 
That the wiſe muſt be e:/ed of the eſtate, is required 
by the very. words of the law, which ſays, alizuan he- 
reditatem habentem ; ſo that there muit be a polleflion of 
ſuch inheritance by the very words of the law; and 
therefore if a man die ſeifed of lands in fee-fimple, or 
fee tail general, and thoſe lands deſcend to his daughter, 
and ſhe marries, and hath iſſue, and dies, before any en- 
try made by her or her huſband, or any other for them, 
the huſband ſhall not be tenant by the curteſy ; but here 
we muit underſtand feilin in a twofold ſenſe, viz. ſeihn 
in fa&t, and ſeifin in law ; and where a fcifn in fat may 
be- bad, as in the above caſe, there a ſeifin in law will 
not do ; nay, thoigh the huſband doth-all he can to get 
poſſeſhon in his wife's life-time, and as ſoon as he hear- 
eth of her father's death, goeth towards the land to 
take poſſeſſion, and before he can come there the wiſe 
dies,-yet he ſhall not be tenant by the curteſy, and there- 
fore one book ſays (Perh. 470.) he ſhould have ſpoken 
to ſome neighbour, bcing near the lands, to have entered 
for his wife, as in her right, immediately after the fa- 
| ther's death ; and the reaſon of this is from the words of 
the law, which require that the wife ſhould have aQtual 
poſſeſſhon of the inheritance 3 and of things lying, in 
livery the wife hath not aQtual poſſeſſion till the entry-of 
the huſband. Dr. & Stud. lib. 2. c. 15. Perk. 464. 
Co. Lit. 29. a. go. 8 Co. 34, 36. F.N. B. 143. Kelw. 
2. a, Br. tit. Curt, 7. 
But now of ſuch inheritances, whereof, there cannot 
 coſſibly be a ſeifin in fact, a ſeifin in law is ſufficient; 
and therefore if a man ſciſed of 'an advowſon, or rent in 
tee, hath iflue a daughter, who is married, and hath iſſue 
and he dieth ſeiſed, and the wife die likewiſe/ before the 
rent becomes due, or the church becomes void, this ſeitn 
in law in the wiſe ſhall be ſufficient to entitle her hu{- 
band to be tenant by the curteſy ; becauſe, ſay the bocks,. 
he could not poſſibly attain any other ſeiſin, as indeed he 
could not, and then it would be unreaſonaBle he ſhould 
ſuffer for what no induſtry of him could prevent ; but 
"the true reaſon is, that the wife hath theſe inheritances 
which lie in grant, and not in livery, when the right 
firſt deſcends upon her; for ſhe hath a thing in grant 
when ſhe hath a right to it, and nobody elſe interpoles 
to prevent it. Co. Lit. 29, Perk. 468, 409. 7 
3. 66. Kelw. 104. 1 Co\gy. 6 Cr. 68, FN. 5. 149- 
2 $14, 110, 
The eſtate and ſciſin of the wiſe ought to begin ſome 
time during the coverture ; ſo the words of the law 1m- | 
port, Si aliquis deſponſaverit aliquam hereditatem habentent, 
&c. and therefore if a woman be delſeifed, and marnes, 
and dies, leaving iſſue before any re-entry made, the 
huſband ſhall not be tenant by the cuiteſy; for here = 


wed 


EJ. 


had no inheritance, but only a right to ah toheritance, 
which is out of the words of this law;,-but if the buſ 
band or wife had entered duririg the 'coverture, there, 
aſter the wiſc's death, he ſhould have. it by the curteſy, 
becauſe” he had hereditatem during the coverture. Co. 
Lit 29. 4. 30+ @. Perk. 458. I 

As to the iſſue, if a woman be delivered of a monſter, 
which hath not-the ſhape of mankind, this is no iffue 
in law; but however deformed it may be, or if it be 
born deaf and dumb, or an ideot, yet this is ſuch ifſue 
as will entitle the huſband to be tenant by the. curteſy 
$8 Co. 35- Co. Lit, 29. b. 8. P. EP 

The iſſue muſt be born during the life of the wife ; 
therefore if the wife'die in childbed, and the ifſue is ript 
out of her womb, the huſband ſhall not be tenant by the 
curteſy, becauſe he had no ifſue during the macriage, and 
therefore he cannot be ſaid ex ea prolem habere, and in 
pleading be muſt —_—_ that he had iflue during the 
marriage. 8 Co. 35. C2. Lit. 29. b. 

The ſtatute ſays, Cujus clamor auditus fuerit 5 but 
this is put but for an inſtance ; for if it be born alive, 
though dumb, and could not cry, it is within the mean- 
ing of this ſtatute; and there are other ſigns of life be- 
ſides crying, as motion, &c. but ſome books ſeem to in- 
cline that it oughtto be baptized, and if it be not, through 
the huſband's neglect, he ſhall not be tenant by the cur- 
teſy ; but"the ſtatute requires no ſuch thing, and therefore 
it ſeems no eſſential part- of his title. 8 Co. 34. Co. 
Lit. 29. b. Dyer 25. pl. 159. Bendl. 21, Perk. 471. 
See 7 Vin. Abr. 148 —163- 1 Bac. Abr. 660—668. 

Curteyne, Curtana, Was the name of King Ed- 
ward the Confeſſor's (word, which is the firſt ſword car- 
ried before the Kings of England at their coronation. 
Mat. Paris in Vita Henria Tertu. And is is ſaid the 
point of it is broken, which may ſeem to be an emblem 
of mercy. 

Curtilage, (Curti/ag'um) From the French cour, 
court, and Saxon. leagh, locus: a yard, backſide, or 
piece of ,ground lying near a dwelling houſe, where they 
ſow hemp, beans, and ſuch like. Per/olvunt (decimam) 
laftis, hortorum, curtilagiorum, Lane, &c. Provinciale 
Angl. lib. 3. tit. de Decimis. Et fi in curtilagio ali: 
cujus Hadumr ſeminaretur, decimam garbam illius bladi ft- 
cut in camps, percipiet. Inq. 36 Hen. 3. Mihi dice vi- 
detur curtilagium (ſays Spe/man) a curtillum & ago, ſal. 
locus ubi curtis vel curtilli negotium agitur. It is mention- 
ed in ſtat. 4 Ed, 1. cap, wunico. anno 35 Hen. 8. cap. 4. 
and 39 Eliz. c. 2. See Coke, vol. 6. fol.,64. a. and Bul- 
firade's Reports, 2 part, fol. 113. Cum quadam gardino 
& curtilagio, 15 Edw. 1, nu. 34. by which it ſeems to 
differ from a garden, : x el 

Curtues tecrac, Court-lands. Among our 8ax9mm an- 
ceſtors, thoſe thanes, who poileſſed bockland, or heredi- 
tary lands, divided them into inland and outland. The 
inland wes that which lay moſt convenient for the lord's 
manſon-houſe ;| and therefore the lords kept that part in 
their own hands, ſor ſupport of their ſamily, and for 
hoſpitality. The Nermans afterwards called theſe Jands 
terras dominicales, the demains, or lord's land. The Ger- 
mans terras indominicutas, lands in the lord's own uſe 
The Feudi/ts, terras curt l:s, or intra curtem, lands appro 
priated to the court, or houſe of the lord. Spelman of 
Feuds, Co bY | | 

Curvare and Curvatus. See Cravare, | 

Cuftantia, The ſame with Coſtagium, which ſignifies 
coſls, 

Cuſtode admittendo, and Cuffode amovendo, are writs 
for the admitting or removing of guardians. Reg. Orig. 

Cuftodes libertatis Anghae authozitate pariamenti, 
Was the ſtyle wherein writs and other -judicial proceed- 
ings did run during the late times of trouble, &c. from 
the murder of King Charles the Firſt till the uſurpation 
by Cromwell, mentioned and declared traiterous by the 
flat. 12 Car. 2. cap. 3 þ 

Cuftodiam dare, Was a gift or grant for life : Tra- 
didit autem Rex Willielmo filio Aldalmi cvitatem W exfor- 
diz in coyfledia, &c. Du Freine, _ 

Cuftom, Conſuetuds, Has the ſame fignification with 
our Common Lawyers and Civilians, being by both ac- 

Vo, 1. Ny 51, 


\ 


counted a patt bf the law | Copſuttuds quandecirngiie p36 
lege ſervatur, ſaith Bratton, partibur -ubi fuerit more 
utentium approbata; longevi enim temports uſus && conſuetus 
d-nis non oft vilis awthoritas, #6. 1. cap. 3. It may not 
unaptly be thus defined, c</?#m is a law or right hot weit- 
ten, which being eſtabliſhed by long uſe, and the conſent 
of our anceſtors, hith been, and is daily praQtiſed 3 out 
anceſtors, that is, majores :. and thoſe of our kindred 
that are ultra tritavum : fo that allowing the father to be 
ſo much oder than the ſon, as pubertasz or the years of 
generation do require z the grandfather ſo much elder 
than him, and ſo uſque* ad tritduwm ; we canhot ſay, that 
this or that is a c/fom, unleſs we can juſtify it hath 
continued {o at leaſt one hundred years. For tritavus 
muſt be ſo much elder than the party that pleaded it ; 
yet becauſe that is hard to prove; it is Enough for the 
proof of a cu//em, if two or more witneſſes can depoſe 
that they heard their fathers ſay, that it was a cuflom all 
their time, and that their fathers heard' their fathers alſo 
ſay, that it was likewiſe a c/fom in their time, If it «is 
to be proved by record, the continuance of a hundred 
years will ſerve, Davis's Rep. fol. 32. Cuſtom is eithet 
general, or particular, General, I call that which is al- 
lowed through all England, whereof we read divers ' 
in De&or and Student, lib. 1. cap. 7: very worthy to be. 
known. Particular is that which belongeth to this ot 
that county, as gave/kind to Kent; or-to this or that 
lordſhip, city or town, Cuſtom differeth from preſcriptions 
tor that cu/{-m, is common to. more, and preſcription is 
particular to this or that man. Again, preſcription aſketh 
not that length of time to ſet it up as cuſtom doth, but 
is pleadable in a far ſhorter time, viz. five years, one 
year, or leſs : an example of five years preſcription you have 
in the levying of a fine ; for if a fine duly. levied of land 
and tenements be not impugned within five years, it ex« 
cludeth all claim for ever. ,And if a man omit his con+- 
tinual claim for a year and a day, then the tenant in 
poſſeſhon preſcribeth an immunity againſt the entry of the 
demandant, and his heir. F.'N. B. fel. 79. Termes de 
la Ley, verbo Continual Claim, Ovt of the ſtatutes you 
have great diverſity, whictr ſee colleffed in Cowell's Ins 
/litutes, tit. De Ujucap. & long. temp. Preſcript. So that 
Briſſenits in his 14 lib. de Verb. Signif. faith truly, 
that preſcription is an exception founded upon fo long 
time paſt, as the law limiteth for the purſuit of any ac- 
tion. An example may be taken from the ſtatute 1 #: 
8. cap. 4. which enaCteth, that in all aCtions popular, 


information ſhall be made within three years after the of 


fence committed, or elſe be of no force. Of-like na- ' 
nature is the ſtatute 7 HT. 8. cap. 13. which in ſome caſes 
makes one year's preſcription ſufficient againſt informations; 
Corwel!, - | 7 . 

The frequent repetition of .an a&t, which at firſt was 
aſſented yy the people of a certain place for their mu- 
tual conveniency and advantage, is called a cuſtom, and 
every ſuch cuſtom being certain and reaſonable in itſelf, 
and commencing time immemorial, and always conti- 
nuing without interruption, has obtained the force of a 
law, and in ſuch places ſha!l prevail, though contrary to 
the general laws of the kingdom. Co. Lit. 110.'b. Dav. 


The difference between cuſtom and preſcription is, 
that cuſtom is local as prevailing in a certain provincez 
county, hundred, &:. But ales is for the moſt 
part perſonal, being made in the name of a-certain per- 
fon, and his anceſtors, or thoſe whoſe ftate he has, or 
of a body politic, and their predeceffors. Co. Lit. 113.. 
%, 6 C2.69. 8 Cs. 62. and ſee 2 Buift. 206. 1 Rol. 
* 46. E 24h 

ime and uſage are eſſential parts of a cuſtom, and 
therefore no cuſtom is allowable but ſuch as has been 
uſed by title of preſcription, viz. time out of mind. 
Cee. Lit. 110. b. "The continuance of an uſage from the 


reign of Rich, I. which being the time of a limitation of 
a writ of right, is ſaid to be a good title of preſcription. 
Co. Lit. 113. | 

Hence it is that though a lord of a private manor may 


'have waiſs and ſtrays by preſcription, yet he cannot have 
the bana felonum & fugitivorum without grant from the 
CL en 1% 


King, 
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King, becauſe no man can preſcribe for them, for every| 
preſcription muſt be immemorial, and the goods-of fe- 
lons and fugitives cannot be forfeited without record, 


which preſuppoſes the memory of that continuance. 


E, 3. 16. Bro. Eftray. 5 Co. 109. Co. Lit. 114. 


b 1. What ſhall be deemed a good cuflom, and who bound 
it, 

2. Manner of alledging and pleading a cuftom, and how 
a cuſiom is deſiroyed. 


1. What fhall be deemed a good cuſt;m, and who bound 

mt. : 
ws Every cuſtom: ought to appear to have had a reaſon 
able commencement, and that at firſt it was volunta- 
rily agreed to for the better promotion' of trade and com- 
merce, the ſuppreſſion of fraud, the greater ſecurity of 
- men in their eſtates and pofſeſhons, &c. and in ſuch caſes 
though the cuſtom be contrary to the Common Law, or 
againſt the intereſt of a particular perſon, yet it ſhall be 
good. Dav. 32. 6. 

As a cuſtom that a man, in ploughing his own 
ground may turn the plough on ghe ground of his 
neighbour, for this is for the general good, being in fa 
vour of kuſbandry and tillage, although a particular per- 
fon receive prejudice thereby. Br. Cuſtom 51. 1. Rol. 
Abr. 560. Dav. 32.6. S. C. | 

So a cuſtom to dry nets upon the land of another, for 
this is in favour of hſhing and navigation. $5 Co. 84. 

So a cuſtom to build bulwarks on the lands of another 
for the ſafety of the kingdom, is good. Dav. 32. 6. 
Dyer 60. 6b. 

So is a cuſtom to pull down the houſes of another to 
prevent the ſpreading of fire. Dav. 32 6. 

It is a good cuſtom in a manor, that the homage have 
uſed yearly to choofe two ſurveyors, to take care that 
corrupt victuals are not fold within the manor, and to 
deſtroy ſuch as they find expoſed to ſale there; for the 
preſervation of men's health is deſigned thereby, and it is 
at the peril of the ſurveyors if they deſtroy any meat that 
is not ſo, 1 Mod. 202. 2 Med. 56.8. C. 

A cuſtom in Ipſwich to chooſe yearly two burgeſſes, who 
uſed yearly to make a feaft, and to fine thoſe who refuſed 
to make a feaſt, and to impriſon them till paid, was 
allowed a good cuſtom, upon a habeas * corpus, and the 
priſoner remanded. Cro. "Fac. 555. 

It is a good cuſtom that every man of the town, that 
hath a houſe next adjoining, and abutting to the high 
ftreet, may ſell all merchandizes in his ſhop within the 
ſaid houſe in the time of the market, which is held in the 
high-ſtreet. 1 Rel. Abr. 560. But ſee 8 Co. 127. 

A cuſtom in Exeter, that every woman taken in adul- 
rery ſhould be-whipped, is good. 8 Co. 126. 

But every cuſtom which appears to have been unrea- 
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fonable in itſelf, as being againſt the good of the common- | 


wealth, or injurious to a multitude, thongh beneficial to 
a particutar perſon, or to owe its commencement to the 
arbitrary will and oppreſſion of a powerſul lord, and not 
to the voluntary agreement of the parties, is void ; no 
can any continuance of ſuch a cuſtom give it ſanCtion, 
or make that good which was void in its creation, Dav. 
32 b. 6 Med. 124. 1 Sali, 203. 

A cuſtom within a pariſh, that all lambs fallen and 
bred upon one tenement in the ſame pariſh, though be- 
longing to ſeveral owners, ſhall be reckoned together as! 
if but one man's, and the tenth ſo counted together paid 
for tithes, is void and unreaſonable ; for by this means it 
might happen, that a man might have but one lamb, and 
that ſhould be taken for tithe, and he that had more 
ſhould pay nothing. Hb. 229. | 

A cuſtom to eleCt a ſupernumerary before any vacancy, 
to be admitted upon the death of the next prebendary, is 
ridulous and void. Skin. 45. 2 Fon, 199. S. C. 

A cuſtom, that ns commoner {hall put his cattle into 
the land before the lord, is void ; for a cuſtom that leaves 
it to the arbitrary will of the lord, whether the ten int 


ſhould ever enjoy any benefit by the common, or not, | 
can never be preſumed to have had a reafonable com- 


| Lit, 114. 
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. Fo a cuſtom, that the lord of the manor ſh 
iſtreſs taken upon the demeſnes till a fine is pa; 
damage, is void. Lit. ſet. 46. Dav. 33. by 2oeoke 
A cuſtom that every tenant of a manor, that marries 
| his daughter without the licence of the lord, ſhall pa 
fine, is againſt reaſon and void, for every freeman £ [ 
marry his daughter to whom he pleaſes, Ljz. feet 
209. , 
The King by his prerogative can' only rake a corpg. 
ration, conlervator of the , 


all detain > 


pances &c. therefore in theſe, 
'or iv other things which highly touch the King's Prero- 
gative, no title can be gained by cuſtom or preſcriptior; 


as a Conuzance of pleas, to have a fanEtuary, to make z 
corporation, coroner, conſervaiors of the peace, &c, Cy, 
I Rol. Abr. 566. 

But treafure-trove, waifs, eſtrays, wreck, to hold 
pleas, court leets, hund:eds, infangthef, a park, warren 
royal fiſhes, fairs, markets, frankfoldage, keeping of 
gaol, toll, &c. may be claimed by preſcription withour 
any matter of record; and a county palatine may he 
claimed by preſcription, and by reaſon thereof bn, felt« 
num, Sc. allo a corporation may be by preſcription. © Co. 
* Lit. 114. b. 

Alſo cuſtoms that bind private perſons do not extend to 
the King ; therefore if lands in gavelkind deſcend to the 
King and his brother, the King ſhall take one moiety, 
and his brother the other ; but it the King dies, his moiety 
 thall deſcend to his eldeſt ſon, and not according to the 

rules of deſcent in gavelkind, for the King was ſeized of 
his moiety jure crone, therefore it fha'l attend the crown 
and conicquently go to the eldeſt fon. Plow. 205, yg 
Co. Lit. 15. b,, Raym. 77. 1 Sid. 138. 

90 the cuſtom of Londen, as to retaining goods mort- 
 gaged till ſatisfaftion be made of the money lent on 
them, , extends not to the King's jewels. 35 Hen 6. 76, 
Dav. +33. b. «1 Rel. Abr. 566. 2 And. 152. 

So if a man hath toll or wreck, or ſtrays by preſcrip- 
tion, this extends not to the King's goods. Dav. 33. b. 

A cuſtom may extend to and give an infant a power of 
doing that, which by the rules of the Common Law he 
could not do ; as'an infant at the age of fifteen, may make 
a feoffment of lands of the nature of gavelkind ; but this, 
like all other cuſtoms, is to be conſtrued ſtriftly, and in 
ſuch manner as that no prejudice may accrue to the infant 
thereby ; and therefore ſuch feoffment mult be for valu- 
able conſideration, muſt be made in- perſon, and, not by 
attorney, cannot be with warranty, muft be of lands 
which deſcend to him in gavelkind, and not of lands by 
' purchaſe ; and muſt be of lands in pofleſſion, not in re- 
maincer or reverſion. 1 New Abr. 670, 671. 

It is a good cuſtom in a copyhold manor, that a feme 
covert with or without the conſent of her huſband, may 
devife her copyhold land to her huſband, or whom ſhe 
pleaſes. Adoer 123. pl. 268. Godb. 14, 143 3 Lem. 
81, 83. 2 Brownl. 218. 

Every cuſtom ought to be certain, or ſuch as may be 
reduced to a certainty, for an uncertain thing cannot be 
ſuppoſed to have had a reaſonable commencement ; alſo 
the uncertainty of a cuſtom deſtroys the ſuppoſition of its 
continuance and duration time out of mind. 1 Kol, Air. 
505. Dav. 33. Skin. 249. 

Hence it is, that a cuſtom that when an infant is of 
ſuch an age that he can count twelve pence, or meaſure 
an ell of cloth, that he may make a feoffment, is void for 
the uncertainty. Dav. 33. a. 3 Leon. 82. Hob. 225- 
S$. C. cited, and aid, that ſuch cuſtom is not good, but 
that it ought to be at a certain age, that it may appear t9 
be an age of diſcretion. 

So a cuſtom, that the tenant of the manor who firſt 
comes to ſuch a place; &c. ſhall have all the windfalls 


Dav. 


F 


there, is void for uncertainty. 1 Kol. Abr. 505. 


«a. 
5” of the cuſtom of tannifry in Ireland, which was, 
| that the lands of that nature of which a men died ſciſed, 
ſhould deſcend ſeniori & dignifjimo vir? ſanguints & 0g- 
| nominis of him that died ſo ſeited ; and it was held yoid, 
both for the uncertainty of the perſon and the ellate- 
Dav. 28, 42. 


; 


mencement-. 1 Rol. Abr. 5b0. Dav. 32. 


2. Manner 
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2. Manner of alledging and pleading a cuflom, and how 
g cuſtom is deflroyed. © FRYE 

A cuſtom. of deviſing lands borough Engl/h or gavel- 
kind, may be alledged in a city, borough,. or manor, but 
not in an upland town, that is neither city nor borough ; 
but a cuſtom to have a way to the church, and to make 
by-laws for the reparation of the church, and well order- 
ing of the commons, and ſuch like things, may be al- 
ledged in an upland town, that 1s neither city nor borough. 
Co. Lit. 110. 6b. But as to the. manner of laying a cul- 
tom, and the difference between alledging a thing by 
- way of cuſtom, or by way of preſciption, ſee .6 Co. 69. 
Hob. 113+ Cro. Eliz. 441. Poph. 201. Style 477, 
| Lev. 176. 1 Vent. 385, 3 Lev. 160. Carth. 192. 


A cuſtom for a way was laid 29d talis habetur con- | 


wetudo quod quilibet inhabitans haberet, &c. and the court 
held it nought, for it ſhould be laid-by way of fact triable, 
viz. Tempore e:jus - contrarium, &c. uſt fuerunt habere. 
1 Sid. 237. 1 Keb. 836. | fo; odor 35; 

The law takes notice of the cuſtoms of gavelkind and 
borough Engli/h, and therefore it is ſufficient to alledge 
generally, that the lands are of the nature of gavelkind, 
&:, But other private cuſtoms mult be ſet forth in 
pleading, that the Judges may be apprized of them, and 


where they obtain, and ſo give their decifions with proper | 


regard to chem. Co. Lit. 175. 6. | 
One preſcription or cuſtom may be. pleaded againſt 


mother, where they are not. inconſiſtent, but a preſcription | 


eaded againſt another, is_ not good without a traverſe, 
Godb, 183- 2 M4. 104. F 

If one preſcribes to have a way over the land of B. to 
his freehold, B. cannot preſcribe to ſtop it. 9g Co. 59. 

A title gained by preſcription or cuſtom, cannot be 
loſt by interruption of poſſeſſion ten or twenty years, 
unleſs there be an interruption of the right, as by unity 
of poſſeſſion of rent or common, and the land | charged 
therewith of an eſtate equally high and perdurable in 
both. Co. Lit. 114. 6. | | | k 

If gavelkind lands are held. in ſocage, and the tenure is 
after changed into knight's ſervice, yet the cuſtom is not 
| altered, for that goes with the. land, and not with the 
tenure. 1 Sid. 198. Style 470. | 

Lands in Kent were diſgavelled by 91 Hen. 8. and a 
private aCt made 2 & 3 £4, 6. to all intents, conſtruc- 
tions, and purpoſes whatſoever, and that they ſhould 
deſcend as lands at Common Law, any cuſtom to the 
contrary notwithſtanding 3 and the queſtion was, whe- 
ther theſe lands loſt by thefe ſtatutes all their other qua- 
liies or caſtoms belonging to gavelkind, as well as their 
partibility ; and it was reſolved, that they loſe only their 
partibility. Raym. 59, 76, 77. 1 Sid. 77, 135+ 1 Lev. 
79. 2 Keb, 2B8. Hard. 325. "44445 

If Jands of the. nature _ of gavelkind, or borough Eng- 
I, eſcheat to the crown, and be enjoyed in ſeveral de- 
ſcents, and are afterwards granted out by the crown in 
knight's ſervice, yet they deſcend in gavelkind, or bo- 
rough Engliſh; for the law of thoſe places cannot be con- 
trolled by the King's charter, or altered without an aCt 
df parliament. 1 New. Abr. 679. | 

For more learning concerning cufloms in general, ſee 7 
Fin. Abr. and 1 Bac. Abr. tit. Cuſtom, . Ard 
_ Cuftom of London, The ancient city of Londen be- 
ng the metropolis and chief town for trade and com- 
merce within the kingdom, it was neceſſary that it ſhould 
have certain cuſtoms and privileges for its better govern- 


ment ; which though derogatory from the general law of- 


the realm, yet being for the benefit of the citizens, and 
for the advantage of thoſe who trade to, and therefrom, 


have not only been allowed good by the judgments in the | 


ſuperior courts, but have alſo been confirmed by ſeveral 
" of parliament, viz. Magna Charta. c. 2. 7 Ric. 2. 
G % 127. | 
If a freeman foreſtalls fiſh coming to market within 
ne city, and upon complaint to the. court of aldermen, 
he appears there and confeſſes the fa&t, and they ſay that 
he ſhall defiſt, and be will not promiſe to obey, &c. they 
may commit him, until he ſignifies to the court that he 
wil conform ; and this is a good cuſtom. 1 Fent. 115. 


po 


x Cuſtom . t6 commit for refuſing to ſerve dn the livery; 
1s "ye 2 Litrv. 200, Raym. 447: 1 Med: 10; 5 Mod; 
1] 1504-31961) | $7I3 IF 
Cuſtom to fine and impriſfon for opprobrious words 
| ſpoke of an Alderman, is good. 1 Vent. 327. 1 Lev; 
| 200. But ſee Cro: Eliz. 689: and 2 Salk." 425, 426: 
Fareſl. 28. © PLS? | 
But a cuſtom to disfranchiſe for contemptuous words 
ny of an Alderman, is void. 2 Lev. 200. 2 Salk; 
To impriſon, until he takes the oath of an Alderman of 
London, is a good cuſtom. March 179. | 
Cuſtom to impriſon for diſturbing the eleftion of a 
warden 'of a company, and for not promifing not to 
difturb again, Joyinid whether good or not. Style 78. 
By the cuſtom of London, a freeman or citizen might, 
even beſore the ſtatute of wills, deviſe his lands and te- 
nements, of which he'was ſcifed in fee-fimple, to whom 
he pleaſed, and may at this time deviſe the ſame in mort- 
main, notwithſtanding the ftatute of mortmain, &c; 
I Rol. Abr. 556. Several caſes to this purpoſe. -eoor 
136. 8 Co. 127.8. P. : | 
By the cuſtom of London, no attaint lies for 
verdict given in London; 
$357» 8, Cc. \ , l 
A citizen of London, upon an appeal brought by him, 
ſhall-not be obliged to wage battle. - Sraund. P. C. 180: 
1 Rol. Abr. 557.8. C. © | $4 
It is a good cuſtom in Loxdonz that the Mayor of Lon- 
don may take recognizance of any perſons, 'being of fult _ 
age, or women unmarried, for he is a judge of records 
although- the debi was | contrated out of London. Fitz. 
 Coron. 411. 1 Rel. Abr, 557. And ſee Moor 871. But 
flee Gro, E/iz. 186, 1 Leon. 130. 8. P, Dubitatur. 
ho It is a good cuſtom in London, that they, time out of 
mind, have had the meaſuring of coals infra portum Lon- 
401, which extends from Stanes-bridge to London-bridgez 
and from thence to Graveſend, and from- thence to Yen+ 
land and Vendale, 1 Rol, Abr. 557. 
| By the cuſtom of London whores are to be carted, and 
therefore if a perſon calls a woman whore in London, ani 
action on the caſe lies in reſpe& of the puniſhment they 
are ſubjeCt to by the cuſtom ; but the party cannot be 
proceeded againſt in the ſpiritual court for defamation ; 
for that would be puniſhing him twice for the ſame of- 
fence. 1 Rol. Abr. 550. 
. There is a cuſtom in Londen, that when a chaplain 
keeps any woman in his chamber ſuſpiciouſly, a man may 
come to his chamber with the beadle of the ward, and 
enter the chamber and ſearch. -2 Hen, 4. 12, b. 1 Rol; 
Atr. 557-8. C. Flv | 
By.the cuſtom of London, if a man commit a horſe to 
an hoſtler, and he eat out the price of his head, the hoſtler 
may take him as his own, upon the reaſonable appraiſe- 
ment of ' four of his neighbours ; which is a cuſtom 
ariſing from the abundance of traffick with ſtrangers, who 
could not be known to charge them with ations. Moor. 
876. 3 Bulſ. 271. Yelv. 67. 1 Rel. Rep. 449. 
But if. a man leaves ſeveral horſes" with an innkeeper 
in London, and takes them all away except one, the inn- 
keeper cannot retain the horſe ſo left till he is ſatisfied fot 
the; keeping of the other horſes, unleſs there was an 
agreement to that purpoſe. 1 Bul/t. 207. 
If. 4. commit the horſe of B. to an hoſtler in London, 
and he eat out his head, yet cannot the hoſtler ſell him; 
for all cuſtoms being derogatory to the Common Law, are 
to be taken ſtrictly ; and there is no cuſtom of London that- 
hath gone ſo far as this cafe, to authorizg one man to ſell 
and conyey the property of another. 2: Rel. Abr. $5, 
It was anciently inſiſted upon, that by cuſtom all in- 
dictments and proceedings for any cauſe, except felony, 
ſhould be tried and determined in Lndon, and not elfe- 
where ; but it ſeems to be now admitted, that a certiorari 
lies to remove any indiftment from London ; but it is ſaid, 
that by the city charters, the tenor of the jinditment 
only ſhall be removed, and not the inditment itſeif. 
Cro. Car. 128. Raym. 74. Med. 230. Hard. 409. 
6 Med. 246. and ſee & M4. cap. 11. 1 Keb. 
252. 1 Sid. 155. ; 
(4 


p 


a falſe 
7 Hen. 6. 32. b. 1 Rol. Abro 


i 


5&6 Will, 


C U $ 
It is no good cuſtom in London, that if any perſon dies 
within any pariſh in London, and is carried" out of the 


| 


pariſh to be buried in any other pariſh, if he is buried\in | 


the chancel or otherways, he ſhall pay ſo much to the 
parſon of the pariſh where he died, as he ſhould have paid 
if he had been buried there in the chancel or otherways, as 
where he was buried ; for this cuſtom is againſt reafon, 
that he that is not any pariſhioner, but paſſing through 
the pariſh lies at an inn for a night, ſhould be forced to 
be buried there, or to pay as if. he had been buried there. 
Hobart's Reports 238. between Top/all and Ferrers. 
Beſides theſe and ſeveral other cuſtoms, there is a ge- 
neral cuſtom which is uſually ſet forth by the city, when 
any of their proceedings is called in queſtion, viz. that if 
any of their cuſtoms heretofore uſed prove hard or de- 
fective 5 or if any thing newly ariſing within the -city 
where remedy was not before provided, ſhould need 


amendment ; in either of theſe caſes, the mayor and al- | 


dermen for the time being, with the affent of the com- 
monalty, may 'ordain fit remedy thereto, fo as fuch or- 
dinance be profitable to the King, for the profit of the 
citizens, and agreeable to reaſon. See 8 Co.' 126. Stn, 
371, &c. L | 
Far more learning concerning the cuſloms of London, ſee 
a boo# intitled;, Laws and Cuſtoms, &c. London, and 
7 Vin. Abr.—1 Bac. Abc. tit. Cuſtom of London, 
Cufiom of mecchant?y. Merchants giving charaCters 
of ſtrangers to thoſe who ſell them goods, are liable to the 
debts ſuch ſtrangers for the goods fold, by the cu/fom of 
merchants. © Lex Mercat. c. 10. f. 69. If two perſons be 


found in errear, upon an account grounded on the cu/om | 


of merchants, any one of them may be charged to pay the 
whole ſum that both were found'in arrear. 1 Lell. Abr. 
376. And if two joint-merchants occupy their ſtock 
and merchandize in common, one of them naming himſelf 
a merchant, ſhall have an account againſt the other, and 
charge-him as receiver. Co. Lit. 192. By the cu/tom of 
merchants, where a merchant orders his factor to buy 
goods of a particular perſon, there the merchant 1s debtor 


and not the factor : but it is otherwife where the mer- | 


chant orders his faftor to buy goods generally, without 
faying of whom ; here the factor is debtor, though the 
goods come to the uſe of the merchant. 1 Zzl. 376. 


"The «u/tom of merchants as to bills of exchange, that the | 


indorſee ſhall charge the firſt drawer before the indorſor, 
&c. ſee Biil of Ecchange and Jaerchant. 

Cuſtoms, (Cu/tuma,) Are uſed for the tribute or toll 
that merchants pay to the King, for carrying out and 
bringing in merchandize. Stat, 14 E4. 3. cap. 21. 
They are duties payable to the crown for goods exported 
and imported, and are due to the King of common right ; 
firſt, becaufe the ſubjeCt hath leave to depart the kingdom, 
and to export the commodities thereof ; ſecondly, for the 
intereſt” which the King hath in the ſea, and as he is 
guardian of, and maintains all the ports, wherein the 
commodities are exported or imported ; and laſtly, for 
that the King proteQts merchants from enemies and pi- 
rates. Dyer 43. The word «//oms comprehends magna 
& antiqua cufluma, which is payabie out of our own native 


commodities, as for wool, woodfels, and leather ; and | / 


parva cuſtuma, which are cuſtoms payable by merchants, 
ftrangers, and denizens ;z and theſe began in the reign of 
Ed. t. when the parliament granted him 3d. in the 
pound for all merchandizes exported and imported. 6:4, 
165. But that which is granted by parliament, is pro- 
perly called a ſub/idy ; and ſometimes granted to the King 
for life; and there are ſeveral ſorts of theſe fubſidies, as 
tonnage, a duty granted out of every ton of wine im- 
ported, which was, firſt granted by parliament to King 
Eqdw. 3. and poundaze, a ſubſidy granted for all goods 
exported and imported, except wines, &e. and 1s nfually 
the twentieth part of the value of the goods, or 124. in 
the pound z and this was firſt given to Hen. 6. for life. 
1 Nelf 4br. 583; 584, In the reign of Edw. 3. it was, 
enactcd, that no new c/tams could be levied, nor ancient 
increaſed, but by authority of parliament. 2 nfl. 60. 

By Magna Charta, 9 Hen. 3. c. 30.” merchants may 
buy and fell by the ancient and right cuſtoms, See 2 


Inft. <8. * 
ies 6 


» of 


CV» 


The ancient a&counting for cuſtoms at, P 
Ha fs f.6. Saran ane 
1 he cuſtoms upon wine, cloth, &&c, 
| Staunford, 2 Ed, 2. jy 


Credit ſhall be given to merchants rs he va 
Weed —r3de g Papers for the value 


8. 4 Nx. 


Sac. 5 


TX. & 30. 
{ No mafter ſhall loſe his ſhip for a trifl 
without bis knowledge, 38 E4. 3. c. 8, 
| No cuſtomer or Fo ip ſhall bave ſhips, or meddle 
with the freight, 14 R. 2. e. 10. or keep whatrfs or ta 
verns, 20 H. 6. ce 8 x |. ; 
| Officers of the cuſtoms ſhall h 
14 R. 2. 
H. 6. ec. 

Cuſtomers and comptrollers ſhall reſide upon their of. 
fices,” and not make deputies, 1 H, 4. c, 
C. 20. 

Ships ſhall be laden and diſcharged in th 
and ot in creeks, 4 HH. 4. c. 20, _ ae As 
- The ſearchers ſhall retide on their office, and make 
no deputy, nor take more fees than ſhall be appointed 
4 H. 4. c, 21. pa | 
No common hoftiler fha!l be an officer of 
I 1.46.2. : | 
| The officers ſball not be abſent above three weeks, 13 
Bi: he ©. '$ 
| Officers concealing the monies received, to forfeit treble 
| value, 3 44. 6, c. 3. 18 El. c. 9g. /. 5. 

Shall give diſcharges for cuſtoms paid, 11 H. 6. c, 15, 
Sealing blank cocquets prohibited, 11 H. 6. c. 16. 
Officers not to have ſhips, wharfs, or taverns, 2 H. 6, 

68 SY 

| * Goods imported itito ales, and thence into England, 

without paying cuftoms,. forfeited, 20 H. 6. «7, 

| Penalty of 40/7. on officers diſtraining ſhips or goods 

unduly, 28 H. 6. c. 5. 

| "Offices how to be granted, 31 ZH. 6. c. 5. 

' Subſidies granted to the King for life, 12 FE. 4. c. 5, 

6 H. 8," co I 4. 4a 
One man's goods not to be entered in another's name, 

3 H. 7. c. 7. repealed, 1 H.8. c. 5. 
Certificate to be made of goods removed to another 

port, 3 7.7. c.7 11H. 7. c. 6. 


& not cuſtomeg 


ave their offic 
tap. 10, 17 K. 2. Cc 5. 1 H. Ts 


1 


— 


the cuſtoms, 


* 


H. 7. © | 
| No alien made denizen ſhall pay alien's cuſtom. 1 77. 
7. C2. 11 Hen. 7.c. 14. 22 Hen. 8. 8. 


One Engliſhman may enter goods in another £Engliſp- 
man's name, 1 1. 8. c. 5. but not to defraud the King 
of my _— 2 & 2.Ed. 6. c. 22. ; 

ubjects ſworn to forjegn princes to pay as aliens, 14 

& 15 H. 8. c.4. Men EY 
| - Returning to be reſtored, and have a writ out of Chan- 
.cery, 14& 15 H. 8. co. 4. ſee. 

Samos on officers giving fal 
To 7+ $5 F 

Cuſtomable goods to be laden and landed in the day* 
time, and in an open place, 1 El. c. 11, 

Penalty on officers concealing offences, 1 E!. . 11. 


Z certificates, 33 1.8. 


*C 


| 
q 
þ 
þ 


s. 
| This aQt not 
& IT. +. 12. 
Grant of the ſubſidies of tonnage and poundage, 13 
Car. 2. G& 4. | 
Rates on merchandize, 12 Car: 2. c. 4. 
Appropriation of duties to aggregate and general funds, 
I Geo. 1. c. 12. '3 Geo. 1. c.7. 12 Geo, 2. C21. 
Fiſh exported not to pay, 12 Car. 2. c. 4. /. 5: 
Goods which may be exported, 12 Car. 2. <. 4+ / 0 
| Divers goods imported in foreign ſhips deemed aliens 
goods, 12 Car. 2. c. 18. /. 11. 
| * Penalty on officers of cuſtoms allowing privilege © 
| ſhips unduly, 12 Car. 2. c. 18. lg. 
A duty on French ſhips, 12 Car. 2. c. 18, /- 17-/ 
A warrant of aſſiſtance to be granted to ſearch for un- 
| cuſtomed goods, 12 Car. 2, c. 19, _ 
For preventing frauds in the cuſtoms, 13 & 14 G7 
2. C. Ii - | ; 


to prejudice certain 7 counties, 1 £". 


ſuſpended, $1, 2 


13. 4H, 


o common officer in a borough to be a cuſtomer, 3 


No 


No. ſhips ſhall be above 'three days in coming wn Forfeiture of treble value againſt rſons to whole 

| d, 12 & 14 Car. 2. <.11. /. 2. J hands uncuſtomed or prohibited 
te pa 4 take on board = out ward bound rogers & 7. [. 19. anal che 1 Os A _ 
\ 136 14 Car. 2. IL. [. 3; ge Claimers of ſeized poods to pive feenrits  a-ES 
gr of Fo cuſtoms may ſearch ſhips, 13.& 14 "Y Ce 7. þ+ 93. he above hc wy 8 
Car. 2, O11 þ. 4+ WE be | | orfeitute of double. drawback on perſons to. 
— penalty of abuſing officers, 13 & 14 Caf. 2. c. | hands certificate goods ſhall come, 8 a bY Yd Poa 


t. /. 6. RY. Ly | Continitance of the officers fees, 8 Ann. c. 13. [ 26: 
gf built ſhips'not to have the privilege of Engliſh, | Penalty on officers embezzling 'goods; 8 Ann _- 13 


* 


13 & 14 Car. 2. c. 11. /. 6. Os | £296 | ; 
Goods not to: be landed or water boriie but in preſence | Head officers of cuſtoms, excife, and ſtamps perpe- 
of an officer. —Nor carried coaſtwiſe without a cocquet, | tuated, 9 Ann. c. 2t. [; 12. | 
13 & 14 = X IS /- 7- King to appoint ports for; pe. I get of the oo do not ceaſe by the death 
ne. This. [. 14. | or removal of the commiſſiohers; 12 Ann. Þ. 2: &. 8. 
ed: white Titled; 14 &s 14 Cob. 4. c.' ti. /; B[[13 | Serie rod anon 
W.t M. c 5. fe 2% © ITE. neuſtomed goods; that have been warehouſed twelve 
There ſhall be no party jury in cauſes of the cuſtoms, | months, to be publicly ſold, 12 Ann: fr. 2. c. 8. [. 11, 
13& 14 Car. 2, £11. fort. j Drawbacks to continue as long as duties, 4 Geo. r, 
Penalty on officers guilty of bribery, 13 & 14 Car. 2 |c. 7, [. 40. | | ; 
& 11. /- 19. —Penalty on perſons offering bribe, 9 Geo. 2.] Rum not to be imported in caſks of leſs than twenty 


47084 38; | gallons, 5 Geo. 1. c. 114 ſed. 2. 27 Geo. 2. c. 18. [. 4: 
; 2 not to be brought from- the Nether lands or Ger-| Penalty on taking in goods at ſea Wo be run, 5 4 3 


many, 14 & 14 Car. 2. & 11, f. 23. : ce 11; fe 4; X 3, 490 X 
Penalty on French ſhips not paying duty, 14 & 14| Certificate to be produced from Ireland of the landing 
Car. 2. & 11. f. 24- a 00's: 5 Geo. t. c. 11. +. 5; | 
For the rating of vinegar, perry, rape, and cyder, 13 orfeiture on Janding prohibited or cettificate goods, 5 4 
& 14 Car. 2. c. Il. fo 255 © ] Geo. I. c. 11. /. 6, 
Defendants may have'commiſſon to examinie witneſſes | Package of certificate goods not to be opened in port, 
beyond ſea, i3 & 14 Car. 4. c. 17. /. 29. 5 Geo. 't. c. 11. /. 7. LEE Es 
Penalties of extortion, 13 & 14 Car. 2. c. 11. {; 34. Officers may enter ſhips of fiſty tons hovering on the 


Duty on ſmall ſhips going to the Mediterranean, 13 s, coaſt, &c, 5 Geo. 1.'c. 11. {. 8. 

14 Car. 2. c. 11. /. 35. | > 1 Penalty on colluſive ſeizures; 5 Geo. 1. c. 11, /. 24. 
Veſſels of fiſh excepted, 13 & 14 Car. 2. c. 11. f. 36.| In trial relating to cuſtom and exciſe, evidence may be 
Penalty for reſiſting officets of the cuſtoms, 15 Car. | given of an officer's authority, &c. as of a fat, 6 Geo. 14 


<& 7. /. 19. | —[6-21. Jo24 11 Geo. 1. c, 20: fe 32. © h 
Aliens duties taken off from native commodities, 1 5] Reſiſting officers to the number of eight, to be tranſ- 

Cari Þ Wy: Re Pow 6 Geo; 1. c. 2t. /. 24: to the number of five, 8 
"The impoſt t690 laid, 2 Pill. & Ma. Pr. 4. c. 4. @. 3; &.18-/ 6. | 


The impoſt 1690 continued- and made perpetual by g | Officers may ſtop and warehouſe .cuſtomable goods till 
Ann. cap. 21. & 3 Geo. 1. cap. 9. atid part of the South | claimed, 6 Geo. 1. c. 21. /. 39. : 
' Sa fund, © | | Where claimer intitled to coſts, 6 Geo. r. c. 21, 41. 
During the continuance of the aft 2 I. & M. ft. 2. Time for exporting imported goods enlarged to three 
c. 4. there ſhall be an office in London to receive the mo- | years, 7 Geo. 1. c, 21. . 10. : | 
nies, 2 1. f9 M. ft. 2. c. 10. f. 20.—Officers fees for The export duties on goods of Britih product, except 
extraordiniaty attendance, 6 & 7 W. 3. c« 7. [. 14. alum, &:. taken off, 8 Geo. 1. c. t5. /. 7. | 
The impolt 1692 continued and made perpetual by of Dying dtugs may be imported free, 8 Geo. 1. cap. 15: 
Ann. cap. 21. & 3 Geo.” 1, cop. 9. and part of South Sea} [. 10. 


fund. A duty on dying drugs exported, 8 Geo. 1. cap. 15; 
| Notice to be given of importing alamodes, 4 HF. & 1. | /. rt. Fa | = | : 
& $. |. 14. | | S Fhe rates on beavers ſkins lefſened, 8 Geo. 1. cap. 15. 

enalties on inſuring prohibited or uncuſtomed goods, | /. 4: | 
4W.& M. c. 15. /. 14. he duty on pepper reduced, 8 Gee. 1. c. 15. /. 15. 
Commiſſioners to, be fworn before the Barons of the] Duties on cloves, mace, and nutmegs aſcertained, 8 
Exchequer, 6 W.& M. c. 1. /[. 5. Ged. Is C. 15. /. 17. 


Any one may ſue for penalty of inſuring uncuſtomed] Boats on the Thames, &c. with more than four oars to 
_ goods, 8 & 5 F/2 3- c. 30. be forfeited, 8 Geo. 1. c: 18. ſq, | 
/ How debentures are to be allowed, 7 & 8 77 3. c. 10;| Penalty on receiving run goods, 8 Geo. 1. cap. 18. 
& | 3 | $10» | | 
Additional duty on French goods, 7 & 8 I. 3 c<. 20.| A ceþias to goin the firſt inſtance againft runners of 
f. -—Made' perpetual, 1 Geo. 1. c. 12. and part of ag- | goods, 8 Geo. 1. c. 18. [. 15. 
gregate fund. Seizures of ſmall ſhips, hotſes, &c. may be proceeded 
The new ſubſidy and other duties granted to King | on by Juſtices of peace, 8 Geo. 1. c. 18. /. 16, : 
William for life, 9g & 10 IW. 3. cap. 23.—Drawback on| Goods unſhipped from coaſting veflels before the cocquet 
plantation ſugar, 9 & 10 I. 3. c. 23. /. 8, 9g. 2 Arn.| produced, &c. forfeited, 8 Geo. 1. c. 18. /: 18. : 


& 9. /. 3. | : Foreign goods unſhipped without the preſence of an 
Continued 1 Geo. 3. ft. 1. during his Majeſty's life, | officer, forfeited, 8 Geo. 1. c. 18. /. 18. 

towards civil liſt, and made part of aggregate fund. Additional duty on apples, 8 Geo. 1. c. 20. /. 46. 1t 
The export duties upon woollen manufaCtures, corn, | Gee. 1. c. 7. ſe 11. 10 Geo, 24 c. 27. /. 1. 

&c taken away, 11 & 12 IV. 3. c. 20. '| Purchaſe of Wool-key ſor the cuſtom-houſe, 8 Geo. 1. 
The one third ſubſidy granted, 2 & 3 Ann. c. 9g. |. 31: 


The duties, 2 Ain. c. 9. made perpetual, and part of | The cuſtoms in England and Scotland mey be put under 
the apgregate fund, x Geo. 1.. 6. 12. 3 Geo. 1. cap. 18. | one or two commiſſions, 9 Geo. I. c. 21. _ 
5 Geo. 2: c. 3. Foreign goods carried coaſtwiſe, otherwiſe than by 

The two-thjrd ſubſidy granted, 3 & 4 Ann. cap. 5 — | certificate, Referred, 9 Geo. 1. c. 21, {. 8, 

ade perpetual, and part of the aggregate fund; by 7 | Goods unrated, before rated in-a new book, 11 Geo. 1, 
Ann, .7, 1 Ges. i. c. 12, &c. Ce 7. POS 

Laws of the cuſtoms extende@ to Scotland; b Ann. cap. | Officer may purchaſe goods at ten per cent, above the 
26. /. 17, = | - - | importer's rate, 12 Geo, 1. c. 7: /. 8, 

ol.'I. N® 52, ; He | | 7R | Penalty 


0-5 85. * bor” C U $ . 
Penalty of concealing run goods, 11 Geo. 1. c. 30. { On information for ſeizures, the perſon who ſeized the 
Run goods offered to fale may be ſcized. by any perſon, | goods not to pay-coſts, if there was a probable Cauſe 5 - 
tr Geo. 1. c. 3. / 8. and in aQtions, &c. fer the ſeizure; the defendant excuſed 
Run goods fold may be ſeized by the ſeller, rz Geo. 1. | from coſts, if probable cauſe, x9 Gee. 2, c. 34. [. t6. 
t. 30. /. 20. | _ All offences againft the laws of the cufioms, anq alt 
Condemned tea, coffee, &c. how to be ſold, 12: Geo, 1, | monies ariſing from any cuſtoms, tc, excepted out of 
«28. /. 1. | | | general pardon, 20 Geo. 2. &. 52. /. 28. 29, 
FO No officer of cuſtoms or exciſe to deal in tea, coffee, | The laſt ſubſid al arm. granted, 21 Geo, 2.  » 
brandy, &c. 12 Geo. 1. c. 0- /. 7+ es Drawback on ſugar refined in Great Britain, and ex. 
The onus probandi to lie on the claimer of foreign | ported, 21 Geo. 2. c. 2. /. 6 32 Geo.'2. c. 10. /.8$ 
goods, 12 Geo. 1. c. 28. /. 8. : | Candles, ſoap, and ſtarch, to be imported in package 
Condemned ſhips may be uſed by officers of cuſtoms, . of two hundred weight at leaſt, 23 Geo. 2. co 21. fe 2 


. 


Ec. 12 Geo. 1. c. 28. [. 14+ No fſpirituous liquors imported in calks leſs than Gr 
The Juſtices to cabſe ſeizures to be appraiſed, 12 Gee. | gallons to be entered for exportation, 28 Geo, 2. ©. 21. 

x. c- 28. ſef. 16. . Tea above fix pounds in Britiſh ſhips come from abroad 
Officers impowered to open the package of certificate | and not employed by the Eaſt India company, forfeited. 

goods, 12 Geo. I. c. 28. f. 17. | 28 Geo. 2. c. 21. ; vn 
Certificate goods ſhipped without warrant or preſence [| 5mugglers indemnified from offences before iſt of 

of an officer; forfeited, 12 Geo. 1. c. 28. /. 18. ' [1 1757, on entering to ferve as ſailors, 30 Geo, 2. c. 29. 
Warehouſed goods to be ſold, unleſs the duties be paid, | Additional ſublidy 1759, 32 Gee. 2. c. io. 

&c. within ſix months, 12 Geo. 1. c, 28. /. 19. Allowance to'the importer of tobacco, 32 Gee. 2. c, 10, 


No drawback to be allowed for tobacco, or other fo- | /- 4. : 
reign commodities exported to the //le of AJan, 12 Geo. 1. | Veſlels or goods ſeized to be publicly fold, after con- 
c. 28. 21. demnation, at ſuch places as commiſſioners ſhall appoint, 
Perſons in priſon for frauds relating to the cuſtoms or | 3 Geo. 2. c 22. | » 
exciſe to plead within one term, otherwiſe judgment, 12 | Unentered goods found concealed in any package or 
Geo. 2. c& 29. [. 27. | | merchandize ſent to the King's ſtorehouſes, or in any 
None but the Attorney-general or officers to file in- package or goods brought on ſhore by ſpecial ſufferance or 
formations relating to the cuſtoms or exciſe, 12 Geo. 1. | order, and not ſpecified therein, are liable to ſeizure, 5 


c. 28. /. 28, Geo. 3. 43. /- 2. 
A&t of indemnity for offences againſt the laws of cuſ- | Regulation of fees payable to officers of the cuſtoms in 
toms and exciſe, 9 Geo. 2. c. 35. 18 Geo. 2. & 28. Britiſh America, 5 Geo. 3. c. 45. f. 27. * 


Perſons deemed ſmugglers, and the penalty on ſuch, 6 | Regulations as to the removal of certain goods from the 
Coo. 4. £35 +. 13- | out-perts of London, 9 Geo. 3. c. 41- /. 1,—PFor reQiſying 
Perſons loitering near the coaſt, &c. to run goods, to |a miſtake in this aft, 10 Geo. Z. c. 30. 


be impriſoned, 9 Geo. 2. c. 35. / 18. | Officers of the cuſtoms at Senegambia intitled to the 
Tea, brandy, &*c. offered to ſale may be ſtopped, 9 | like fees with thoſe at Barbadoes, g Gee. 3. c. gi. /. 1. 
Geo. 2. c. 35. /\ 20. ' Por cuſtoms on particular commodities, ſee the reſpediive 


Penalties on carrying run goods, 9 Geo. 2. c. 35. /. 21. | heads. 
Tea or brandy in ſmall parcels may be ſeized on board Cuftomary tenants, (Cu/lumarii, vel tenentes fer ton» 
hovering ſhips within two leagues of the coaſt, 9 Geo. 2. | ſuctudinem) Are ſuch tenants as hold by the /{om of 


Cc. 35. |. 22, the manor, as their ſpecial evidence. 'Theſe were an- 
oreign goods unſhipped within four leagues of the | ciently bondmen, or thoſe that held tenura bondagii : & 
coaſt forfeited, 9 Geo. 2. c. 35+ /« 23. omnes illi qui tenuerunt in bondagii tenura ſolebant vocart 


Penalty of bribing officers, &c. g Geo. 2. c. 35. /. 24. | cuſtamarii, A4S. de Conſuetud. Man. de Sutton-Calfeild 
Concealed goods not reported forfeited, g Gee, 2. c. 35. | de an. 3 Ed. 2. See Windas and Copyhold. 

. 27. Cuftom-houſe, Is a houſe in ſeveral cities and port- 
Forcibly obſtruQting officers on ſhip-board, tranſporta- | towns, as London, &c. where the King's cu/toms are re- 

tion, 9 Geo. 2. c. 35. /. 28. ceived, and all buſineſs relating thereunto tranſatted. Sce 
Officers may ſearch coaſting ſhips, 9 Geo. 2. cap. 35. | 12 Car. 2. cap. 4+ 

» IC | Cuftoms and ſervices, (Conſuetudinibus 5 fervicis) 
In trials of ſeizures, the regularity of the ſeizure ſhall | Is a writ of right cloſe, which lieth againſt the tenant, 


be admitted, 9 Geo. 2. c. 35. ſett. 34. that deforceth his lord of the rent or ſervice due to him. 

Officers may oppoſe force by force, 9 Geo. 2. cap. 35. | Of this ſee more at large in the O/d Nat. Brey. fol. 17. 

S6:4%--- , F. N. B. fi. 151. and Reg. Orig. fol. 156. | 

| Drawback on exporting foreign paper taken off, 10 | Cuſtos bzevium, Is the principal clerk belonging to 

Geo, 2. c. 27. fo 4- the court of Common Pleas, whoſe office is to receive and 

Duty on foreign oyſters, 10 Gez. 2. c. 30. keep all the writs, and put them on files, every return 

Claimers of ſeized ſhips to give ſecurity for coſts, 15 | by itſelf ; and at the end of every term to receive of the 

Geo. 2. c. 31. |. 7. | prethonetaries all the records of Nifi prius, called the 

Foreign goods may be taken out of warehouſes and re- | potea ; for they are firſt brought in by the clerk of the 

freſhed, 16 Geo. 2. c. 31. /. 8. aſſize of every circuit to the prothonotary that entereth the 


Glaſs beads to pay as great bugles, 17 Geo. 2. c. 31. | iſſue in that matter for the entering of the judgment; and 
Smugglers before the 1ſt of ay, 1745, indemnified, | then do the prothonotaries get of the court a peremptory 
18 Geo. 2. c. 28. /. 1. day, for every party to ſpeak what he hath to alledge in 
Perſons charged with being armed and affembled for | arreſt of judgment ; which day being paſt, he entercth the 
the running of goods, &c. and not ſurrendering purſuant | verdict and jydgment thereupon into the roll of the court; 
to order of council, attainted of felony, 19 Ges. 2. c. 34. | and that done, he doth at the. end of the term deliver 


26 Geo. 2. c. 23. (continued by 4 Geo. 3. c. 12.) over to the cu/tos brevium all the records of Ni/s privy 
Order for ſurrender to be publiſhed in the Gazette, | which came to his hand that term ; which received, he 
Ig (rev. 2. C. 34. |. 2. bindeth into a bundle, and puts them in proper places. 


Harbouring offenders tranſportation, 19 Geo. 2. c, 34- | The cu/tos brevium alſo maketh entry of the writs of c0- 

. 3 | venant, and the concord upon every fine, and maketh 
amaze forcibly done to cuſtom-houſe officers, &c. to | forth exemplifications and copies of all writs and records 

be made good by hundred, 19 Geo. 2. c 34. /. 6. in his office, and of all fines levied. The fines, aſter 
Reward of diſcovering accomplices, 19 Geo. 2. c. 34. . 11. | they are ingrofſed, are to be divided between the 
Offenders againſt the cuſtoms indemaified on condition | cu/tos* brgvium and the chirographer z whereof the chirt= 
Sf entering on board his Majeſty's ſhips, 19 Geo. 2. c, 34. | grapher keepeth always the writ of covenant and the 


f. 13. 30 Ger. 2« ce 29. | aote ; the cu/075 brevium keepeth the concord and fo pl | 
| 9 


* 
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which foot the chirographer doth cauſe the 
be imdorſed, when they are all proclaimed. 


the fine, m_ 
tions to 
_ "ice is in the King's gift. There 'is alſo a cu/tos 


-m & rotulorum in the King's Bench, who fileth ſuch 
doe are there uſed to be Fed, and all warrants of 
Ittorney, and tranſcribeth or maketh out- the records of 

fi prius C, | 
ow cygnozum Aegis, See tiing's ſman-herd. 

Cuftos placitozum cozdnac. + Brad. #b. 2. cap.:5. This 
Teems to be all one with him whom we call cu/os Fotulo- 
um, Of this officer mention is made-ini the writ De 
vio & atia. Reg. Orig. fol. 133. ins 

Cuſtos rotulozam, Is he that bath the cuſtody of the 
yolls, or records of the ſeffions of peace ; and, as ſome be- 
lieve, of the commiſhon of the peace itſelf... Lamb. Ei- 
en, lib. 4. cap. J- P4g- 373- He is always a Juſtice of 

ce, and quorum, in the county where he hath his office 
and by his office is rather termed an officer or miniſter 
than a Judge, becauſe the commiſſon of the peace layeth 
by expreſs words this ſpecial charge upon him, Dued ad 
dies & loca predifla, brevia, proceſſus & inditiamenta 
edifta coram te & alus ſoctis tuis venire fac. Lamb. 
ibid. h | 
By lat. 3 & 4 £9. 6. c. 11.-ſe2t. 3. 'The Lord Chan- 


cellor ſhall, without any bill ſigned with the King's hand, 
appoint ſuch perſons to be cu/fos rotulorum within every 
ſhire as ſhall be thought meet. And the perſons ſo ap- 
pointed may exerciſe the office by deputy, in as ample 


manner as if the aCt 37 Hen. 8, cap."1. bad never been | 


made. ' | 

$:#. 5. Provided that the archbiſhop of. York, the 
bilhop of Durham, the biſhop of Ely, the chancellor of 
the duchy of Lancafter, and all perſons to whom the 
King or his progenitors, by letters patent or aQ of par- 
lament, have granted any liberty to ordain any of the ſaid 
offices of cu/tos rotulorum, ſhall enjoy the ſame liberty. 
See Clerk of the peace, and 2 /nff. 674. 

Cuftos of the ſpiritualtties, / Cufte ſpiritualitatis . vel 
ſpiritualium) Is he that exerciſeth ſpiritual or ecclefiaſti- 
cal juriſdiction of any dioceſe during the vacancy of 
the ſce; the appointment of whom, by the Canon 
Law, appertains to the dean and chapter ; but at preſent, 
with us in England, to the archbiſhop of the province by 
preſcription : howbeit, divers deans and chapters (if 


what Gwin ſays, in the Preface to his Readings, be true) | 


do challenge this by ancient charters from the Kings of 
this land, Cowell. | 58... 

Cuftos tempozalium, (Cu/os temporalium) The per- 
ſon to whoſe cuſtody a vacant ſee or abbey was com- 
mitted by the King, as ſupreme lord ; who, as a ſtew- 
ard of the goods and profits, was to give account to the 
eſcheator, and he into the Exchequer. His truſt conti- 
nued till the vacancy was ſupplied by a ſucceſſor, who 
obtained the King's writ De Reſtitutione Temporalium, 
- was commonly after conſecration, yet ſometimes 

re. | 

Cuftos treugarum, Keeper of the truce. Edward 
the Third conſtituted by commiſſion two #eepers of 'the 
true between him and the King of Scots, with Nos vs- 
lentes treugam five ſufferentiam pradiftiam quantum ad 


nos pertinet obſervari, &c. Rot. Scotiz 10 Ed. 3. m. 36. 
intus, of p94 


'« . 


CYR Pens 
Cutlers, The cutlers of Hallamfhire in Yerkfbirt if 
corporated, 21 Far. 1. cap.” 31, What bets 
for how long time they may take ; and penalty of mak. 
ing kflives, &c. without putting Reel into the edges, 21 
iFac. 1. cap. 31. ſett. 6, > ; Eu 
* Cutter of the tallies, Is an officer in the Exchequer, 
that provideth wood for the tallies, and cuts-the ſum paid 
upon them, and then caſteth the ſame into the court to be 
written upon. {10608 Be OWN 1 
Cutting out tongues, See Maim. RR IG 
| Cutts, Flat-bottomed boats uſed 'in the channel fot 
tranſporting horſes. A.'D. 1474, when King Edward 4.: 
came to- Dover, the duke of Burgundy, to help his paſſage, 
ſent five hundred. boats of Holland 'and Zealand, called 
cutts, which are flat and low, built very. commodiouſly 
for tranſporting of horſes. Stow Annal. p. 412. 
Cut-wozk, See Point. | 
Cuva, Gall, cave, Angl.. eever, A tub or brewing= 
veſſel. Vide Cuna. It alſo ſignifies the ſame with cupay 
A cup, "7 | ts FP. 
Cuynage, Is a word in the ſtatute of 11 #.-7. rap. 4; 
for the making up of tin into that faſhion, as it is uſed ta 
be framed, for the better carriage of it into other places: - 
| Cyclas, A lopp on cloſe upwards, and'-open' or ' 
large below, Matth. Paris, ſpeaking of the citizens of 
London, tells us, they were ſericis veſlimentis ornati, cy=- 
cladibus auri textis circumdati, Anno 1236. | 
- Cyder.- See Exciſe. bx 
Cynebote, The fame with Cenegild,  _ $1 
Cyppis,——£tr debent habere amerciamenta de expedi- 
 tatione canum, mel & nuces, & cyppos per totam fore/iam. 
——-Ryley's Placit. Parl. fol. 652. Du Freſne, in his 
New Gloffarium, ſays it ſignifies rete, a net ; but guere: 
In the authority before cited, it ſeems rather to ſignify a 
1727. 
_ Cyreath, i. e. 
cum aliis conjufatoribus a mujori 'ttimero elefiis prejlat. 
We read it amongſt the laws of King Athe//fan, cap. 15. 
viz. Et jurant quod illud pecus intertiatum (1. e; ſequeſtered); 
in peculio fuo natum eft, fine rimath & let. theſ. cyreath, 
i, e. Fusjurandum eleftum ſupet 20 den. ; 
Cyzichzyce, (Sax.) rruptio in eccleſiam. LL. Eccl. 
Canuti Regis; - 2 
Cyrickſeat, Is a Saxon word, - ſignifying a tribute due 


 ſeminum quiſque ex eo dats domicilio in qua ipfe natali die-de> 
TAO REES 7 
mini commoratur. Spelm. de Concil. vol. 1. folk "#a$ 
See Churcheſſet, See alſo the hiſtory of this cuſtom in 
| Kenntt's Paroch. Antiq. p. 603. © 
Cyzographer. See Chirographer, x ” | 
| Cyzpus, ( Seirpays ruſhes.) It was in 0'd times a com- 
mon practice (and is ſtill in ſome places retained, more 
eſpe 


ter kneeling. And hence it Was laid as a cuſtomary ſer- 
vice on ſome perſons, that they ſhould find the church 
with ſtraw in winter, and with ruſhes in fummer.—- 
In ordinatione domini Jocelini epiſcop. Bath. ſuper theſau- 
raria ecchſia Wellenfis, fafia an. 1226,——Ordinatum 


& Capit.. Well. MS. Cowell, edit. 1727. 


\ 


* 
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fort of berries; poſſibly hips and haws. Cowell, edit, 
Fugjurandum elefum, viz.  Duod quit 


to the church.——/#igal eccleſie, eccleſie cenſus, primitias 


ft ut theſaurarius inveniat cyrpos per eftatem,* Reg. Dec. 


— 


lly in F/ales), to bring ruſhes, and ſtrew the body _ 
of the church, for the convenience of warmth, and bet- 


Dacra. | Johannes Birt poſuit in quandam navem decem 
dacras corei laneati 23 Aug. 39 Eliz. Placit. an. 41 Eliz. 

Dagenham and Yavering. The breach in the levels 
of Havering and Dagenham repaired, 12 An. ft. 2. c. 17. 
And captain Perry how ſatisfied for ſuch repairs, 7 Geo. 1, 
Nh. 1. c. 20, ſeft. 32. | 

Daggeris, /Daggardus) Gal!. dagne, Brit. daga, Eng. 
dagger. —— Habentes cultellos, quos daggerios vulgaritur 
| dicunt, Henr. Knyghton, in Ed. 3. 

Dagus. See Deis. 

' Dakir. By the ſtatute De Compoſitione Ponderum & 
Menſurarum, 51 H. 3. a laſt of hides conſiſts of twenty 
dakirs, and every dakir of ten hidez : but by the 1 Fac. 
cap. 33. a laſt of hides is twelve dozen. See Dicker of 
leather, 

Dalmatica, A garment with large open ſleeves, uſed 
at firſt only by biſhops ; ſo called, becauſe it firit came 
from Da'matca. 

Candida ut extenſis niteat Dalmatica rugs, 
Fimbria neve erret huic ſine lege laevis, 

Dalus, ' (Dailus, dayla) A dale, a valley, or low 
place. £t in cadem willa terram trium carrucarum, & 
tres dalos prati, & unum bulmum. Mon. Angl. tom. 1. 
Pp. 680. Et totam dailam mariſci, tam de refſa, quam de 
prato, Mon. Angl. tom. 2. p. 211. 'The dali prati 


. 


above mentioned ſeem to be ſuch balks or narrow flips | 


of paſture, leſt between the plough furrows in arable land, 
which in ſome parts of England are till called 4s/zs, and 
dools. The old Britiſh do/l, and doldir, was a vale ; and 
tlie preſent Ze uſe the word dol for a low meadow by 
a river-ſide. And this ſeems to be the original name 
and nature of Dale in Kent, where Cz/ar landed, and 
fought the Britons : — Ceſar ad Dole bellum pugravit. 
Nennius. Cowell, edit. 1727, | 

' Damage, ( Damnum) Generally fignifieth any hurt, 
or hindrance that a man taketh in his eſtate; but in the 


Common Law it is a part of what the jurors are to inquire |. 


of, and bring in, when an aCtion paſſeth for the plaintiff: 
for after verdiCct given in the principal cauſe, the jury are 
_ aſked touching coſts (which are the charges of ſuit, called 
by the Civilians expenſe [itis) and damages, which com- 
prehend a recompence for what the plamtitf or demandant 
hath ſuffered, by means of the wrong done to him by the 
defendant or tenant. Cowell, Co. on Litt. fol. 257. 
This word damoge is taken in the law in two ſeveral ſig- 
nificationsz the one properly and generally, the other 
fAlrifly and relatively ; properly, as It is in the caſes where 
damages are founded upon the ſtatute of 2 #. 4. cap. 1. 
and 8 H. 6. cap. 9. where coſts are included within this 
word damages: for damage,, in its proper and general ſig- 
nification, is derived a demends, when a thing by diminution 


is made worſe; and in this ſenſe, coſts of ſuits are da-. 


mages to the plaintiff, for by it his ſubſtance 1s diminiſhed. 
But when the plaintiff declares the wrong done to him, 
to the damage of ſuch a ſum, this is to be taken relatively, 
for the wrong which is paſſed before the writ brought, 
and are afſefled by reaſon of the treſpaſs aforeſaid, and 
cannot extend to coſts of ſuit, which are ſuture, and of 
another nature. See Co. lib, 10, fol. 116, 117. 


Damages are a compenſation given by the jury for an. 


injury or a wrong done the party before the aCtion brought. 
Co. Lit. 257. 10 Co. 116. | 
1. In what ations damages ſhatl be recovered. 


2. Hiw much damages fball be recovered, and in what 
e@ 85 doulle, nga or qua«'ruple damages ſhall be given, 


+ IWheae 


D. 


OA, (Fr.) A word affirmative for yes. Law, Fr. 
Dit 


t: In what ations damages ſhall be retovered. 

At Common Law no damages were recovered in 
real aCtion ; for the detention of the poſſeſſion, &&: bein 
the cauſe of damages, till the right to the land was hn 
mined, the party could not be Gid to ſuffer any wits, 
alſo the burthen of the feudal duties lay upon the wor. 
in poſſeſſion, and conſequently he was to receive the 
meſne | gon until ſome other made out a better ri bt 
who after recovery might have maintained an ation of 
treſpaſs. 10 Co. 116. a. 2 Infl, 284, Ce. Lit, » 
2 Rol. Abr. 550. 11 C, 51. _ 
But in an afſiſe, which is a mixed and compendion; 
aCtion, the diſſeiſee not only recovered his poſleſſion, but 
= the meſne profits in damages. 8 Cv. 50. a, 10 Co 
116, a. : 

In an aQiion agarnfl @ reſcuer, upon an alias abias ; 
B. R. the plaintiff declared of a 6 35g to him, 8p — 
had damages given him for his debt, becauſe by this 
reſcue he loſt it 3 though the writ is only in nature of x 
plea of treſpaſs, and though.it was not ſhewn, that the 
reſcuer knew that. the plaintiff would declare for this debt. 


' But if in this caſe the ſheriff, &*c,- had ſuffered x negli- 
| gent eſcape, he ſhould only be charged with the damages 


1n the ſame plea, as the writ ſuppoſeth, and not for the debr, 
Lane'70, 71. Trin. 7 Fac. in Scacc. Kent v. Kehuay, 

| In an account a man ſhall recover damages upon the 
ſecond judgment. Arg. ſaid to be clear. Mar, 99. in 
pl. 171. Trin. 17 Car. C, B. 

In an aCtion of debt for 200 1. upon the fatute 2 Ed. 6. 
for tithes of lands in the pariſh of Ringiton, alias Royſton, 
the defendant pleaded the flatute 3» Hen. 8. and that the 
lands were diſcharged in the hands of the prior of Mount 
Bretton, at the time of the difſclution, and iflue joined upon 
the diſcharge ; and upon trial at bar, the defendant nit 
making good his plea, the court ruled the value to be taken as 
confeſſed, becauſe the iſſue is joined upon a collateral point, 
And the defendant took not the value by proteſiation, and 6 
the verdict was given for 200 /, but neither damages nor cfts. 
All. 88. Mich. 24 Car. B. R. Bowles v. Broadhead, 
Attachment upon a probzbition, and. the plaintiff declared, 
that the- defendant ſued in the eccleſiaſtical court, afier a 
prohibition granted, for the profits of the office of regiſter, 
to the 'archdeacon of Huntingden ; judgment by default, 
and a writ of inquiry, and damages and cofts taxed ; it 
was objected, that damages, &c. could not be given in 2 
prohibition ; but judgment for the plaintiff, for the damages 
and coſts. 3 Lev. 360. Paſch. 5 W. & M. in C. 5. 
_ v. Foſter. 

n caſe for reſcuing a diſtreſs for rent, and Not guilty 
pleaded, verdiCt for the plaintiff; whereupon he prayed 
his treble damages, on the ſtatute 2 //. & M. /#ſ}- 1 
cap: 5, But becauſe he did not hew that the diſtreſs was 
appraiſed, nor concluded contra formam flatuti, he could 
not recover them; and judgment accordingly. £14 
Raym. Rep. 342. Paſch. 10 W. 3. C: B. Anon. 

Attion brought in the court of C. B. upon ſeveral pri: 
miſes ; judgment by default ; writ of inquiry executed, and 
4241. damages given; error brought in the court of 
B. R. plaintiff in error did not proceed. "TI he court wa 
moved upon 3 Hen. 7. cap. To. that the defendant in er- 
ror ſhould, beſides the coſts, have intereſt allowed him, for 
the ſum adjudged due to him, pending the time of writ of 
error, from the judgment. It was reſolved by the whole 
court, that the defendant, upon a writ of error brought nth 
B. R. fheuld not have inters/! allowed him by way © de 
mag's, for the ſum adjudged due to him, from the time of 
the firfl judgment, pending the writ of error : for it the 
time of making the ſtatute 3 H. 7. cap. 10. which g1vG 
the damages upon the writ of error, all intereſt was Te 
putcd unlawful ; and therefore that ſtatute could not 


caurt may increaſe cr mitiyate the datrages. 


give it; in fact, when intereſt run higheſt, as at ten a 
| Cf'it+ 
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:ntereſt has not been allowed. In writs of error 

brought into the Exchequer chamber, intereſt is never 
flowed ; and an-uniformity in practice is to be wiſhed and 
endeavoured: 10 Med. 274, 278. Hill, 1 Ge. 1. B. R. 
Halroi V- Ebiz/on. ; þ 

By the Common Law, in every aCtion of debt, damages 
are given occaſion? detentionts debiti, either by wtit of in- 
uiry, Or by the court. 
Hill 1 Geo, B. R. [454 ; 

In all ations ex delidto, which are either treſpaſſes 
founded on force, or upon fraud, in not performing of 
contralts, damages ſhall be recovered, and theſe are ſuch 
ations as are ſaid to ſound only in damages. 2 New. 
Rs given for dower or. quarentine, deforced 
where the huſband died ſeiſed. Stat. 20 Hen. 3. c. 1: | 

Where a lord unjuſtly impleads the feoffment of his 
tenant, ſuggeſting the feoffment. to be by fraud, to deprive 
him of wardſhip, the defendant ſhall have his damages 
and coſts. Stat. Marleb. 52 H. 3. «. 6, RL 

Damages ſhall be. given to the party prevailing in a 
plea for ſuit of court. Stat. Marleb. 52 H, 3. c. 9. 


Damages ſhall be given againſt the tenant in a writ of 


ur diſſeiſin, and in aflize of mort@ance/tor, writ of 

w xk Fa _ beſaiel. Stat. Glouceſter, By I: 6 I: 
fon: Stat. Glouc. 6 Ed. 1. Coſts ſhall be given where 
damages are given. bid. IE 

Damages given in dartain preſentment and guare impedit. 
Stat. Weſtm. 2. 13 Ed, 1. c. 5. 1. 3. | 

The recovery of damages ſhall not be hindered by a 
fraudulent conveyance. 13 El/iz. c. 5. | 

Damages to be afſeſſed upon breach of condition of 
bond. 8 I. 3. c. 11. /. 8. 


2, How much damages fhail be recovered, and in what 
caſes double, treble, or quadruple damages ſhall be given. 

In all ations which ſound in damages, the jury ſeem 
to have a diſcretionary power of giving what damages 
they think proper ; for though. in contracts the very ſum 
ſpecified and agreed on is uſually given, yet if there are 
any circumſtances of hardſhip, fraud, or deceit, though 
not ſufficient to invalidate the contract, the jury may 
conſider of them, and proportion and mitigate the da- 
mages accordingly ; as in caſe upon a policy of afſurance, 
which was a cheat, for an old veſſel was painted, and 
goods of no value put in the veſſel, and above 15001. 
inſured upon it, and then the ſhip was voluntarily ſunk. 
So on an aCtion brought on a promiſe of 1000/. if 
the plaintiff ſhould find the defendant's owl ; the court 
declared, though the promiſe were proved, that the jury 
may mitigate the damages ; alſo on demurrer, by which 
the promiſe is confefſed, the jury may conſider of the 
circumſtances, and mitigate damages accordingly. 2 New 
Abr. 4. | | 

The plaintiff declared upon an aſſumpſit to pay for a 
horſe a barley-corn a nail, doubling every nail, and 
avers, that there were thirty-two nails in every ſhoe, 
which doubling every nail, came to five hundred quarters 
of barley ; which being tried before Hyde, he direCted the 
jury to give the value of the horſe in damage, and ac- 
cordingly they gave 81, and held good. 1 Lev. 111. 
1 Keb. 569. S. C.'6 Med. 305. S. P. 

In perſonal aQions,' the plaintiff ſhall recover damages 
only for the tort done before the aCtion brought, and 
therein the plaintiff declares to his damage ; but in a real 
action he recovers his damage, pending the writ, and 
therefore never counts to his damage. 10 Co 117. @. 
And though damages be given by ſtatute, yet the old 
form remains. 2 In/?. 286. | 

Alſo in perſonal aQtions, the plaintiff ſhall recover no 
more than, he hath counted for, although the jury give 
him more, for he beſt knows the meaſure of his wrong, 
and what he is intitled to. 10 C9. 116. Owen 45. 
Velv. 45. Cre. Eliz. 544. 1 Bulft, 49. 

In treſpaſs for reſcuing a diſtreſs, to his damage ſo 
much; if the defendant juſtifies the reſcous upon ſpe- 


| Clal matter, upon which it was demurred for the plain- 


_ tiff, he ſhall have damages as he hath counted for, for the 
Vor. I, N® 52, 


Parker Ch. J. 10 Mod. 277.. 


-*iff more damages than he hath counted for, yet ma 


| defendant hath acknowleged' the treſpaſs, and hath not 


denied the damages. 1 Rol. Abr. 578. 

Where the jury finds greater damages than the party 
declares for, the court may, to prevent error, give judg- 
ment for ſo much as the party declares for, nulls habits 
reſpefu to the reſt, elſe the party may releaſe the over- 
plus, and take judgment for the reſt. Yelv. 45. © 

Alſo, though'the jury cannot regularly give the plain- 


they award him coſts diſtin&t and ſeparate from the da« 
mages ; and though ſuch coſts exceed the damages laid in 
the declaration, yet ſhall the plaintiff recover both ; for 
the damages are given for the wtong, for which the ac- 
tion 18 brought, and the coſts for the charge of the ſuit ; 
the one before the ſuit, and the other in and for the ſuit. 
See IO Co. I15. b, Cro. Eliz. 568. 2 Rol. Rep. 447. 
75 69. Yelv. 70. 1 Rol. Abr. 578, © 

ard brought an aQtion againſt Hatton Rich, de uxore 
abdufta, and keeping her from him v/que ſuch a day, 
which was ſome time after the exhibiting of the bill, 
and. concluded contra formam Aatuti, Aﬀer verdict for 
the plaintiff, it was moved in arreſt of judgment, and 
the declaration was held good, notwithſtanding the im- 
pertinent conelufion of conzra formam flatuti, there bes 
ing no flatute in the caſe. Secondly, the court reſolved, 
that judgment ſhould be ſtayed ; for the jury ſhall be in+ 
tended to give damages for the whole time' mentioned in 
the declaration. As in treſpaſs, with a continuando to a 
day after the writ brought, the plaintiff ſhall have judg- 
ment after verdict, which gives damages by intendment 
for the whole time declared for. And Twi/den aid, 
theſe two caſes were reſolved: A tradeſman brought an 
attion in an inferior court for ſlandering of him in his 
trade, by which he loft his cuſtom within the juriſdiftion 
of that court & alibi, and it was held maintainable, not- 


] withſtanding the alibr; the other was an aQtion' brought 


upon. the ſale of ſeveral things for divers ſums of money, 
que quidem pecuniarum ſumme 'attimgunt ad 101. where- 
as they came but to g /. the jury gave damages leſs than 
9 /. and it was held good.” But if the verdi&t had been 


for 10 /. it had been naught, Yent, 103.' Mich, 22 Car. 


2. B. R. Ward v. Rich. 

In 'caſe plaintiff declared, that the ſecond of July, 6 W. 
3. he was poſſeſſed of a meadow next adjoining to a river, 
and to another cloſe contiguous to the ſaid river, which 
time out of mind ran through his meadow to an ancient 
mill of the defendant's, - without any overflowing z that 
the defendant, the third of Avgulſt, 6 W. 3. enlarged the 
foundation of his m#// farther into the river, whereby he 
ſo obftrufted the river, and exalted the water, that it 
drowned the plaintiff*s meadow, per quod he lof! the uſe and 
profit thereof from the aforeſaid ſecond day of July to the time 
of exhibiting the bill. Not guilty pleaded, and verdict for 
the plaintiff. It was moved, in arreſt of judgment, that en- 
tire damages are given to the plaintiff, and trom the ſecond 
of July to the third of dug he had no damages at all by 
his own ſhewing ; and it ſhall not be intended, that the da- 
mages given by the jury are only'for the time after the third 
of Auguſt, for the damages ſhall be underſtood to be given 
not according to lawy but according to the allegation of . 
the plaintiff, who layeth his damages ; as reſolved in 
Harbin and Green's caſe, Hob. 191,” Moor 887. And firſt, 
all the court, except Rookby, ſeemed to think it well 
enough ; for it may be the plaintiff laid up his meadow 
for graſs from the ſecond of Zuly ; but after judgment was 
arreſted ; for though he might loſe the profits from that time, 
he notwithſtanding could not loſe the uſe ; if he: had nor 
ſaid (uſum) they might have given judgment for him. 
This caſe is the very ſame with Aarbin and Green. 
Judgment arreſted. 12 Med. 131. Prince v, Molton. 

In treſpaſs, aſſault, battery, and falſe impriſonment, the 
plaintiff declares, that the defendant aſſaulted; beat, and 
impriſoned the plaintiff, the fir/! of Otober, 9 W. 3. and 
detained him in priſon four months, "Upon Not guilty 
pleaded, verdi&t for the plaintiff, and entire damages 
were given by the jury. [t was moved, in arreſt of 
judgment, that the declaration was a declaration of Mich. 


— 


g Will. 3. and therefore the damages being entire, and given 
75 | for 
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for the impriſonment of four months from the firſl of _] 
bef, it appears, that the damages were given for impri- 
fonment after the aftion was commenced, And judgment 
was arreſted. Lord Raym, Rep. 329. Paſch. 10 W. 3. | 
Brasfield v. Lee. | 

In an ation por the Natute of Wincheſter, in which 
the plaintiff ſhroved he was robbed of a bank bill, Upon 
evidence at the trial, ſummer aſfſizes, 10 Mall, 3. at 


Brentwood in Eſſex, before Hatſell, Baron of the Ex- | H. 


chequer, he direed the jury to give damages for the whole 
 walue of the bill, which they did accordingly. £4. Raym. 
Rep. 727. Windler v. Chelmsford Hundred. 

Action upon the caſe for diverting a water-courſe, 1 
Jan. 1 Geo. and continuing it to March 1715, per quod 
the plaintiff loſt the benefit of the water-courſe abinde till 
Apr. tunc prox” ſequen.” And after verdi& for the plain- 
tiff,” it was moved, in arrcſt of judgment, that entire 
damages were giveti, when part of the time was to come 
at the time of the trial ; ſed non allocatur ; for per cur? 
the time mentioned, March 1715, not being then incurred, 
it was impoſſible ; for at the time of_ the action it was not 
| poſſible that the diverſion of the water-courſe had con- 
tinued till a time then not come ; apd therefore when he 
alledges, that he loſt the benefit of the water-courſe till 


Apr. prox* ſequen*, this is alſo impoſſible, and therefore | 


the jury could not have any comſideration of it. Comyn's 
Rep. 231, 232. pl- 129. Mich. 2 Geo. 1. Yalden v. 
Hubbard. 
In an aQtion of treſpaſs brought by the plaintiff in the 
court of C. B. for entering on his (the plaintiff's) land, 
the 25th of March, 4 Geo. with @ continuando the ſaid 
treſpaſs to the 25th of March, 6 Geo. (which was two 
years) &c. ad damnum, &c, the defendant juſiified, by 
the command of one Green : the plaintiff replied, and ſet 
forth a ſurrender made to him (the lands being copybold), and 
that he 1was admitted a whole year _— be brought this ac- 
tion of treſpaſs, &c. and at a trial there was a verdiCt for 
the plaintiff; and the jury gave damages for that year 
only, whereas the plaintiff had declared for two years da-| 
mages; and now, upon a writ of error brought, it was 
inſiſted, that though the plaintiff had a verdiCt, yet if 
the jury did not find enough, it is an inſufficient finding, 
and here they had found damages only for one year, 
where the plaintiff had declared for two years damages, 
and the jury cannot ſever the damages for whith the plain- 
tiff had declared; but this was over-ruled by the court, 
and the judgment affirmed, 8 Med. 78, 79. Trin, 8 
Geo. Moor v. Thompſon. 

| A judgment in C. B. was reverſed, becaufe the jury, 
on the writ of inquiry, had given damages for a Low 
time than laid in the declaration, and alſo to a time after 
the writ of inquiry was executed. 2. Ld. Raym. Rep. 1382, 
Paſch. 11 Geo. 1. B. R. Baker v. Bache, 

The Judge certified the damages (which were 501.) to: 
be exceſſive ; but the attion appearing to be brought for a 
very malicious proſecution for felony, and the plaintiff hav- 
ing been impriſoned, and tried for felony, the court were 
of opinion, that, in the nature of the thing, the damages 
eppeared to be moderate, and therefore refuſed to grant a 
new trial. Barnes*s Notes in C. B, 312, 313. Mich. 7 
Geo. 2, Anon, 


Double damages given. 


In treſpaſſes againſt eccleſiaſtical perfons, 3 Ed. x. 


& 

Againſt officers guilty of unwarrantable difleifins, 3 
Ed. 1. c. 24s | 
Againſt bailiffs for attaching perſons out of their juriſ- 
diction, 3 Ed. 1. c. 35. | ; 

Where againſt difſeifors in aſlze, 13 Ed. i. c. 25, 1 
Ric. 2. Cc 9- 

In writs of re-difleifin, 13 £9. 1. c. 26. . 

Againſt perſons. pleading joint-tenancy in abatement of 
aſlize, 34 £4. 1. /t. 1. 

Againſt perſons diſturbing merchants, 19 £4. 3. /f, 1. 
fs. > 2. R- 2. J' Cob | 

. Againſt the King's butler taking more wine than ap- 

. pointed, 25 £4. 3- ft. 5. /- 21, 


feat. 2, 3 


ff. t.' 8. [o $: 


| f For not ſetting forth tithes, 2 & 3 Ed. 6. c. 13. /- 1. 


|c. 2. /. 19, 
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? F penape ond of the ſoreſt for illegal impriſonment, 
inſt buyers and ſellers of wool by undue w.: 
TE ce . 7 undue weigh, 
For illegal proſecution in the Admiralty, 2 Hem 4 
C, Is . : 
Againſt difleiſor in ſpecial afſize, 4 H. 
Againſt perſons 
- ©... ty. 
_ 4gainſt perſons ſeizing goods of felons before convic. 
tion, 1 R. 3. c. 3. | 
Againſt officers citing perſons 
H.8. co. 9. /. 3. 
For withdrawing tithes, &c, 2 & 3 E4.6.c.1 3 /. 


Apainſt offenders guilty of forgery, 5 Flix, tha 


4. c. 8. 
aflaulting members of parliament, ty 


out of their Cioceſe, 27 


Againſt perſons making wrongful diſtreſs, 2 JF. A. 


Againſt officers makin 
W. 4-6 9. fe 3s 3 | 

Againſt officers of Exchequer not keeping account of 
monies appropriated to bank, 8 & 9 JF. 3. c. 20. /, J7. 

For perſons ſuffering by non-attendance of officer cf 
the Exchequer, 8 & 9 I. 3. c. 28. [. 4. 
dg perſons _— undue payment to workmey, 
1 Ann. flat. 2. c. 18. /. 3. and againſt workmen oui: 
of rot 4 ibid. #3 , Cr 

Againſt commiſſioners neglecting to make payment ac- 
cording to 2 Ann. c. 3. /. 5. 

Againſt perſons hindering the ſaving a ſhip in diftreſs, 
12 Ann. fl. 2, c. 18. /. 3. 

——_— perſons concealing bankrupt effeQts, 5 Gee. 2. 
c. 30. /. 21. | 

Againſt perſons claiming debts of bankrupts falſely, 5 
Geo. 2. c. 30. /. 29, | 

Againſt workmen in leather embezzling materials, 13 
Geo. 2. c. 8. 


Or guilty of negle&t, &c. 1bid. /. 6. 


Treble damages given. 


For wafte againſt tenant for life, &c. Stat. Gleue, 6 
Ed. t. 6. 5: 

x” Tp offenders convied of maintenance, 13 £4. 1, 
c+ 36. 

Againſt eſcheators taking undue fees, &:, 36 £4. 3. 
Cc. 13, 

Againſt ſheriffs, &c.. not ſhewing eſtreats, 42 E 3. 


. 9. 
For diffeiſees a 
&: 6-6; 
Againſt 
2 M. 4:6 ; 
Againſt officers of Marſhalfea, taking more than their 
fees, 2 H. 4. c. 23. 
Againſt accountants guilty of fraud, 6 H. 4. c. 3 
Perſons grieved by proviſions, 3 H. 5. c 4- 
For forcible entry or detainer, 8 H. 6. c. 9. /- 6. 
For perſons ſued for ating under commiſſion of ſewers, 
23 H. 8. c. 5. /. 12. : 
Againſt treſpaſſers for cutting off water, &c. maiming 
cattle, &c, 37 H.8. c. 6. f. 4. 22 & 23 Car. 2.c. 7: 


g falſe or double returne, 1 © g 


c 
gainſt patentees before title found, 1 7. 


granny, &c. taking more than their fees, 


For undue impounding of diſtreſs, 1 & 2 P. &. M. 
C. I2. /. Is 
ER: offenders againſt game-laws, 5 EL. c. 21. /-2» 

22 & 23 Car. 2. c. 25. /. 4+ 7+ F 
Againſt ſuch as ſue in fictitious names, or in another s 
name without his conſent, 8 Es. c. 2. /: 4. 

For perſons ſued for ating under poor laws, 43 £ 
13 & 14 Car. 2. c. 12. f. 20, 

m4 attornies delaying clients ſuits, Wc. 3 Jace. b. 
G7 þ 

fro perſons aCting under the a&t for conveying male- 
faQtors, &c. to goal, 3 Fac. 1. c. 10. /. 3. 
Againſt offenders unlawfully hunting in parks, &%- 


3 Jac. i: 6. 13. |. 2. 
| Againſt monopoliſts, 22 Fac. 1. c 3. /. 4 


3» 
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For offences againſt the a& taking away the Star- 
thamber, 16 Car. 1. 6. 10. /. 7, 8. : | 


Againſt perſons taking unlawful purveyance, 12 Car. | 


a, (24. }- 14» 
For pound-breach and reſcous, 2 7, & AM. ft. ts « 5. 


£4 inſt perſons receiving payments after the death of 
their nominee, 4 W. & AM. co 3. f. 16. 5 W. & 1M. 
6 5. ſo 4+ 2 Ann. c. 3. /. 25; 

Againſt officers demanding fees, &c. 4 W.& M. 3. 
ſe 17- 2 Ann. © 3. + 26. - 3 Ann. c.2. f. 12. 6 Geo. 1 
: rv=.cd gra te of the Bank lending money to the 
Crown on funds, not having clauſe of credit, 5 & 6 
W.t#& M. c. 20. /. 30+ 

Againſt mayors, &c. not mar 
W. 3. © 15. /-$- I ; 

Againſt controller of ſtamp duties for unjuſt charge, 
1 Ann. fl. 2. ©. 22. fe Il. 

Againſt regiſter negleting duty, 2 Ann. c. 4. /. 14. 

Ann. co. 20. /. 4+ PE Tet 

Againſt offenders ſtealing goods from ſhips in diſtreſs, 
12 Ann. fl. 2. c. 18. /- 4: Wo 

Againſt unlawful undertakers by public ſubſcription, 
6 Geo, 1. Ge 18. þ. 20. 

Extended to America, 14 Geo. 2. © 37. fe 1: 
- For deſtroying Chelſea water-works, 8 Geo. 1. c 26. 


king meaſures, 11 & 12 


Ti . 
4 Againſt offenders concealing run goods, 1x Geo. 1. 
< 30. /. 16. | 

ER offenders drowning coals, 13 Geo. 2. c. 21. 


j+ T+ | 
Againſt officer of cuſtoms, &c. imbezzelling goods 
performing quarentine, 26 Geo, 2. c. 6. /. 11, 


Quadruple damages given. 


Againſt ſheriffs, &c. wrongfully moleſting merchants, 
27 Ed, 3. fl. 2. c.26. 

Againſt perſons ſelli 
27 Ed. 3. ft. 2. c 10. 

Againſt workmen in leather embezzeling materials, the 
ſecond offence, 13 Geo. 2. c, 8. 


p 

3 IWhere the court may increaſe or mitigate the damages. 

n all ations at niſi privs, where damages are the 
principal, as the court can have no certain conuſance of 
the cauſe, either by record or other matter apparent, 
they can neither mitigate nor increaſe the damages. 1 
Ril. Abr, 572. | | 

In treſpaſs for cutting his trees, upon Not guilty 
pleaded, the court cannot increaſe the damages given by 
the jury, becauſe it lies not in their conuſance. 3 Hen. 
4+ 4+ Bro. Cofts 5,—Nor can they. diminiſh them, be- 
cauſe the treſpaſs is local, and it cannot appear to them 
what the damage was. 1 Brownl. 204.—So in caſe for 
words, though | the court thought the damages exceſlive, 
yet they would not mitigate them. Palm. 314. And 
though at firſt they inclined to do it, yet upon great con- 
hderation they reſolved to leave ſuch matters. of fact to 
the trial of a jury, who beſt know the quality and eſtate 
of the perſon, and the damages he hath ſuſtained. 

But in battery pro amputatione manus dextre@, the court 
may increaſe the damages, for it is apparent to the court 
by the record and view of the perſon. 1 Rol. Abr. 572. 

90 in treſpaſs, if judgment be given upon nibil dicit 
and a writ of inquiry of damages ſerved, the court may 
wcreaſe or diminiſh the damages found by the inquelt : 
for that they might have awarded damages according to 
their diſcretion, without ſuch writ, adjudged in an aCtion 

alſault, battery, and wounding ; the manner of doing 
thereof being ſpecially laid in the declaration, though the 
nquelt gave 2001. damages, yet upon examination of 
ſugeons, and upon view of the wound in court, and 
for the heinouſneſs of the fat, being done in the high 

rect in the day-time with a /tilleto, with an intent to 
kill him ; and the ſurgeon by agreement being to have 
l;ol. for the cure; the plaintiff being in great danger of 
death, and having loſt a pottle of blood, as the ſurgeons 


» the court increaſed the damages to 400. in tots ; | gourt in perſon, for otherwife, they could not increa 


letter 


ng by under-weight and meaſure, 
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| and judgment given accordingly. 19 Hen. 6: 10. 1 Reb 


Abr. 5 


In treſpaſs for an aſſault and battery againſt F. and B: 
A. appeared, &c. and a verdi&t was. given againſt himy 
and damages taxed to 301, and the court upon view of 
the mayhem increaſed the damages to 46 4, and after 4 
verdict was given againſt B, and damages taxed ; and 
then it was moved that the court, upon another view of 
the wound, would increaſe damages againſt B.. for that 
A. had murdered the officer that came to ſerve the exe 
cution upon him for the 401. ſo that poſſibly the plaintiff 
might recover nothing againſt 4, But it was denied 
by the court, for that they could have the view but once 
in the fame aCtion; though if he had brought ſeveral 
ations, it would have been otherwiſe z but the court di- 
rected the plaintiff to ſtay till 4, was hanged, and then 
oy might have the view and increaſe the damages. Lit, 

Shs Th | 
n we Duare, inſultum fecit et maletraavit the 
wife of the plaintiff, et equam, upon which the wife rode 
percuſſit ; ſo that the wile was thrown, and another trod 
upon her, per guod ſhe loſt the uſe of three fingers, &, 
there was a verdict for the plaintiff and 8 /, damages z 
and the court refuſed to increaſe the damages upon view 
of the maybem and. hearing ſurgeons, becauſe there was 
no mayhem or wounding direCtly done by the party, but 
rather by accident, viz, by the coming, &c. of another 
horſe, which whether he came, &c: or the wife might 
have avoided him, is matter of evidence. 1 Sid. 433. 

In treſpaſs for taking bis goods to the damage of 207. 
if the defendant pleads an arbitrament made in another 
county, and this is tried againſt the defendant, and da- 
mages aſſeſſed for the treſpaſs ; yet inaſmuch as this fi 
reign jury could not have a full conuzance of the treſ- 
paſs, and the defendant hath not denied the damage to be. 
according to the count, the court with. the aflent of. the 
plaintiff may increaſe the damages, and to ſo much as 
the plaintiff hath counted. 1 Ru. Abr. 578. 

On ſtat. of #2. 2. 13 Ed: 1. c. 12. which gives damages 
to an appellee on a falſe and malicious appezl; if the 
jury gives too great damages, the court may abridge them z 
or if they give too ſmall damages, the court may increaſe 
them ; for after the acquittal of the appellee, their inquiry 
as to damages is to be conſidered only as an inqueſt of 
office ; alſo the words of the ſtatute are, Damoges ſhall 
be given to the diſcretion of the Juſtices, &c. 2 Hawk. 
P. CG, 201. = 

Adjudged in aCtion of affault, &c. that where the 
plaintiff declares .of a waunding by the word maihemiavit, 
it is clear the damages may be increaſed, though damages 
wy _—ou by the jury. 3 Sa'k. 115. pl. be Ck v. 

eale, | 

$0 it is rohere the plaintiff ſets forth a wound fo parti- 
cular in his declaration, that by the deſcription it appears t6 
be a maibemy and /o it is where the wound is vi/thle and 
apparent; and this may be done, whether damages be 
given by the jury upon an ifſue joined, or upon a writ 
of inquiry. . 3 Salk. 115. pl. 7. Cook vs Beale, 

But this increaſe of damages. muft be given by the courts 
at Weſtminſter upon view of the wounding, or upon affi- 
davits made thereof; and it cannot be done by the Fuſtices 
of nifi prius, who, if the wound is very great, muſt ingorſe 
the evidence .on the poſiea, and upon ſuch evidence the das 
mages will be increaſed, though the wound was not ſet forth- 
in the maihemiavit in the declaration. 3 Salk. 115. 5. C. 
And fo it is without ſuch indorſement, where the caſe 
was tried before a judge of that court, where the motion 1s 
made for increaſe of damages. 3 Salk. 115. pl: 8. i Cook 
v. Beale. . 5 ds; 

Treſpaſs, afſault and battery The plaintiff declares, 
that the defendant cum manu ſua ipfum Thomam Cook 
ſuper ſimifirum  oculum percuſſit et violavit, ita quod the 
ſazid Thomas Cook, viz. the plaintiff, - penitus imhabilis 
devenit ad ſeribendum vel legendum, being an officer of the 
exciſe, &c. Not guilty pleaded ; verdict for the plaintiff; 
And Birch Serjeant, moved that the court would increaſe 
the damages, upon affidavit, that the plaintiff had loſt 
his eye. But the court ordered the plaintiff to appear = 
E 


the 


* 


D A M 


the damages ; upon which the plaintiff was brought into 
court, And afterwards the court after ſeveral motions 
reſolved, that the court may increaſe the damages, if the 
wound be apparent, thiugh it be not a maim. And fo it 
was done in the caſe of the lord Foliot. Therefore in this 
caſe becauſe the wound is viſible, though it be no may- 
hem, (for it is not a mayhem, becauſe the eye is not 
wholly out, but the plaintiff only declares, Puod inha 
bilis ad legendum wil ſcribendum devenit by the wound,) 
yet damages may be increaſed. And Powell J. ſaid, that 
Holt Ch. J. was of that opinion. £4. Raym. Rep. 170. 
Hill. 8 & 9g W. 3 Cook v. Beale. | 

So (per Powell ].) though the loſs of a noſe is not a 
mayhem to bring an aCtion felonice for the loſs of it, yet 
the court may in ſuch caſe increaſe the damages. [b14. 

And he faid, that the court might increaſe the damages 
upon a writ of inquiry, becauſe that was an inqueſt of office. 
And Sty. 345. 1 Le. 139. Bend. 158. Litt. Rep. 51. 
Hutt. 121. 53%. un Sid. 423, 1 144d. 24. were cited, 
and a- caſe between Smally and Babingtin, where in a ge- 
neral aCtion of aſſault, battery, and wounding, upon view 
the damages were increaſed about four years ago, upon 
the motion of Serjeant Lovell, Lord Raym. Rep. 176. 
Hill. 8 & 9 Will. 3. Cook v. Beale. 

Tury gave the defendant 801. damages ; and upon a mo- 
tion in arreſt of judgment, becauſe the damages were ex- 
ceſlive, it was oppoſed by the plaintiff's counſel, and in- 
Gſted, that he might have the benefit of the verdit, which 
was granted, and accordingly the plaintiff had judgment. 
8 Med. 296. Trin. 10 Geo. 1725, Herbert v. Morgan. 

On a contract for ſtock between the plaintiff and F. S. 
they each depoſit 200 /. in the hands of the defendant, 
and F. $8. not performing his agreement, the plaintiff 
ſues tor the depoſit, and had judgment on demurrer, and 
took out a writ of inquiry, and proved his caſe ; but the 
jury, ,on a notion that the defendant' could not pay out 
the money without conſent of both parties, gave 14. da- 
mages ; which was now ſet aſide, the court ſaying, that 
the rule of not ſetting aſide verdicts for the ſmallneſs of 
the damages did not extend to this caſe, where the jury 
miſtook in point of law; and the Chief Juſtice ſaid, he 
knew no reaſon why the court ſhould not interpoſe in the 
other caſe. Strang. 425. 

For more learning concerning damages in general, ſee 
7 Vin. Abr. and 2 Bac. Abr. tit. Damages. 

Damage cleer, (Damna clericorum) Was a fee af- 
ſeſſed of the tenth part in the Common Pleas, and the 
twentieth part in the King's Bench and Exchequer, of all 
damages (exceeding five marks) recovered either by ver- 
dict, confeſſion, or judgment of the court, in all aCtions 
upon the caſe, covenant, treſpaſs, battery, falſe impri- 
ſonment, dower, and all others, wherein the damages 
are uncertain, which the plaintiff muſt pay to the pou, - 
wtary, or chief officer of that court, wherein they are re- 
covered, before he ſhall have execution for them. This 
was no other originally than a gratuity given to the pro- 
thonataries and their clerks for drawing ſpecial writs and 
pleadings, which afterwards grew to a certainty z and 
was, as ſome have fancied, of old, a tenth part of the 
damages recovered: for it appears by ancient records, 
that it hath, been uncertain, ſometimes a ſixth, and at 
other times a third part. This. is taken away by 17 
Car. 2. cap. 6. ſeft. 2. by which it is enaQted, that no 
damage cleer (hall be taken in any aCtion fued in any of 
his Majeſty's courts ; and the ſaid fee of damage cleer ſhall 
be aboliſhed : and if any officer ſhall take any money in 
the name of damage cleer, or in lieu thereof ; or ſhall delay 
to ſign any judgment until damage cleer be paid, he ſhall 
forfeit treble the ſum ſo taken, or demanded to the party 
grieved. 

Damage feaſant, or faiſant, "That is, doing hurt or 
damage ; and is when a ſtranger's beaſts are in another 
man's ground, without licence of the tenant of the ground, 
and there do feed, tread, and otherwiſe ſpoil the corn, 
graſs, woods, and ſuch like : in which caſe the tenant, 
whom they damage, may therefore take, diſtrain, and 
impound them, as well in the night as in the day. "But 
an other caſes, as for rent and ſervices, and ſuch like, 
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none can diftrain in the night, Stat. De D;4.:a: 
Scaccar. an 51 Hen. 3. 1 Taft 142. DAridion 

If a man takes my cattle, and puts them 
of another, the tenant of the land may take theſe cat) 
damage feaſant, though I, who was the owner, vin 
privy to the cattle's befng there demage feaſant ; and þ 
may keep them againſt me till ſatisfaQtion of the dama ay 
2 Danv. Abr. 364. But if one comes to difirain F.þ ; 
feaſant, and to ſeize the cattle, and the owner drives 
them ont before they are taken, he cannot Ciftrain them 
damage feaſant, but is put to his aQien of treſpaſs ; for the 
cattle ought to be attvally upon the land damage feaſt 
at the time of the diſtreſs. t 7. 161. g Rey: y 
He that bath but the pofſeffion of, and no title to lars. 
may juſtify taking a diltreſs damage /eaſant. Pld, 43. 
If a man puts cattle to paſture at ſo much a week with 
another, who aſtet gives notice that he will not have them 
| there any Jonger, in this cafe, the owner of the ground 
may diſtrain them damage feaſant, though the cattle be ir; 
lawſully at firſt: ſo where a Jeſtee holds after his eftate is 
ended. . 43 Edw. 3 Relw. 69. Beaſts belonging to the 
plough, or beaſts of huſbandry, ſheep, horſes joined to a 
cart, and it is faid a horſe with a rider on it, may be 
diſtrained damage fenſant, though not ſor rent. x $7. 
422, 440. But the owner may tender amends, before 
the cattle are impounded ; and then the detainder is un- 
lawful: alſo if when impounded the pound door is open, 
the owner may take them out, 5 Rep. 76, A grey= 
hound may be taken damage feaſart, ranning aſter conies 
in a warren. $0 a fnan may take a ferret that another 
hath brought- into his warren, and taken conies with, 
If a perſon brings nets and gins through my warren, |} 
cannot take them out of his hands, 2 Danv. 633 But 
if men are rowing up my water, and endeavouring with 
nets to catch fiſh in my ſeveral piſcary, I may take their 
oars and nets, and detain them as damage feaſant, tc ſtop 
their farther fiſhing ; though I cannot cut their nets. 
Cro. Car. 228, Sce Diſtreſs, 

Damiſella, A light damoſel, a miſs. — Willielmus 
+ Hoppefhort tenet dimidiam wi gatum. terr& in Bockhamion 
de domino rege, per ſervitium cuſtediendi fex damiſellas, 
fſeil, meretrices, ad uſum demini regis, 12 Ed. 1, i. by 
pimp-tenure, See Blount's Tenures, pag. 39, | 

Damnum, [Infra damnum ſuum, within the bounds, 
or limits of his own property or juriſdiction, qui: 
invenerit in damno ſuo aucas, galltnas, aut capras, &c. 
| BraRt. lib. 2. de Coron, ca. 37. Anamalia in dam- 
'nis difforum fratrum inventa, Mon, Ang]. tom, 2. p. 
862. Hence a dam, a boundary or confinement ; to dam 
up, to dam out. 

Oan. The better ſort of men had the title of gan, as 
the Spaniards der, from the Latin d>minus. 

Dane. See HiverF.. ; | 
* Danegelt, or Dane-geld, (Gelt in Dutch ſignifies 
money) Was a tribute laid upon our anceſtors of 1% 
for every hide of land, through the realm, for clearing 
: the ſeas of Dani priates, which heretofore greatly au- 
noyed our coaſts. Camd. Britan, 142. King Eth:lirei 
being much diſtreſſed by the continual invaſion of the 
Danes, to procure his peace, was compelled to charge 
his people with heavy payments, called darrget, As 
firſt, he paid 1c,000/. then 16,000 /. then 244000 & 
after that 36,000 /. and laſtty, 48,000 /. to the Pane. 
This danegelt was releaſed by St. Edward the Contelivr, 
' but levied again by Wilkam the Firſt and Second ; fe- 
leaſed by Henry the Firſt, and finally by King Step5-": 
' See Heoveden, par. poſt. Annal. fol. 344. a. Spelman 
Gleſſarium,” and Selden's Mare Clauſum, fo!. 199,—E! 
| fint quieti de Lene, Danegeld & Gaywithinte & de enmm1bus 
aliis conſuetudinibus, &:, Charta Hen, 7. Ballivis & 
' Burgenſ, Mountgomer. 
| Danelaga. See Merchenlage- 
' Danger, Dangeria. A payment in money, made by 
the foreſt-tenants to the - lord, that they might Þ2v* 
leave to plough and ſow in time of pannag*, Or maſe- 
feeding ; in ſome places called lyef-f]ver, and lef-filuer- 

Danmonii. Cornwall and Devonſhire. 


Danmoniozum pzomontozium, The Zizard, in C 759% 
anus 


into the land 


— 
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* Saris” Poocafter in Torkfhire,” 0 
Sepier A "dapes ferenda.” At" firſt a domeſtic of- 
ficer, like our'/feward 7F the houſhol4, or tather Jerk 
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pecially the chief ſteward or head bailiff of any honour, 
barony, Or Manor. There is mention made in our re- 
cords of dapifer regis, which is taken for feward of the 
King's houſhold. q* {5 

Dardus, 7. e. A, dart. 
and dart is teu. 


Scuta tonant, dardique velant. 


Dare ad remanentiam, (Glanvi!, lib-7. cap. 1.) To 
ive away in fee, or for ever. See fiemainder. 

Darreme, Is a corruption from the French dermer, 
3. e, ultimus ; and we uſe it in the ſame ſenſe; as 

Darrein continuance. - See Continuance.' 

Darrem pzefentment, Ultima preſentatio. ' See Aſſi 
Darein pzeſentment. | 

Darwent. See Aivcrs- | 

Date of a deed, Is the deſcription of the time, viz, 
the day, month, year of our Lord, year of the reign, 
tc. in which the deed was made. 1 /nf! 6. The an- 
cient deeds had no dates, but only the. month and the 
year, to ſignify that they were not made in haſte, or in 
the ſpace of a day, but upon longer and more mature 
deliberation; and the King's grants began with theſe 
words, Praſentibus & futuris, Fc. But the grants of the 
common perſons began with Omnibus preſentes literas in- 
pefturis, &c. Cowell, edit. 1727. 

If in the date of a deed, the year of our Lord is 
right, though the year of the King's reign be miſtaken 
it ſhall not hurt it. Cro. Tac. 261. A deed was dated 
the 2oth of March, 1701, without Anno» Domini and Anno 
Regni ; and it was adjudged, that both the year of the 
Lord and of the King were implicitly in the deed, 2 
Salk, b52. A deed is good, though it hath no date of 


In Wat:s an oak is called dar, 


ſe of 


_ 


the day or place, or if the date be miſtaken, or though 


jt hath an impoſſible date, as the 3oth of February, &c. 
But he that doth plead ſuch a deed, without any date, 
or with an impoſſible date, muſt ſet forth the time when 
it was delivered. 2 Rep. 5. - 1 Infl. 46. If no date of 
a deed be ſet forth, it ſhall be intended that it had none ; 
and in ſuch caſe it is good from the delivery ; for every 
deed or writing hath a. date in law, and that is the day 
on which it is delivered : and a deed is no deed till the 
delivery, and that is the date of it. Mod. Ca. 244. 1 
Nelſ. Abr. 525. An impoſſible date of a bond, &c. 1s 
no date at all ; but the plaintiff muſt declare on the bond 
as made at a certain time : and if the expreſs date be in- 
ſenſible, the real date is the delivery. 2 Salk. 463. 
Where there is none, or an impoſſible date, the plaintiff 
may count of any date. . 1 Lil. Abr. 393. If there be 
a miſtaken date, or a date be impoſſible, &c. the plain- 
tiff may ſurmiſe a. legal date. in the declaration, where- 
upon the defendant is to anſwer to the deed, and not. to 
the date, Yelv. 194. 
out of the realm, it may be averred that the place men- 
tioned in the deed, is in ſome county in England; 'and 
here the place is not traverſable ; without this the deed 
cannot be tried. 1 In/, 261. A deed may be dated at 
one time, and ſealed and delivered at another : but every 
deed ſhall be intended to be delivered on the ſame day it 
bears date, unleſs the contrary is proved. 2 Inft. 674. 
Though there can be no delivery of a deed, before the 
day of the date; yet aſter there may. Yelv. 138. So 
that a deed may be dated back on a time paſt, but not at 
a day to come. See Dred. | 

; Dates, Is the ſruit of the tree; in Latin called palmb, 
m Engliſh the date-tree; of which ſee Geratd's Herbal, 
lth. 3. cap. 31. They are numbered among the ſpices 
and drugs to be garbled. 1 Fac. c. 19- 

Oative, or. Datife, That may be given, or. diſpoſed 
at will and Slufore.—<— IPBether a prior ſhall be da 
tife, and removeable, or perpetual, fla'l be tried by the or- 
dirary, Anno 9g Rich. 2. cap. 4. Si prior datife & re 
moveable, ſuffer eſeape, reſpondeat ſuperior, 45 Ed: 3. 
Q, 10, | : ab 

Vor, 1. N? 82.” 


0 
the kitchins then” by degrees, any hduciafy ſervant; M4 | 


If a deed bears date at a place | 


| 


[ r Inſt. 135. 
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-- Brpid, Si Droid 6. et ne eee han 
opium. = io ob bead: | j_ Ocopitarym pzomeil/ 
© Dabig's Streizht?, | Whale-fins, 694. or: fiſh caught 
in Davii's Streights, may be imported by Britiſh ſubjeCts, 
12 Geo. 1. 2.26. ſe, 7. See Greenland and Wales; 
Dawach, Davata Terre, A portion of land in Scor- 


land fo called. —— Apud priſces Scotos, one dawach of 
land;- guod continet gnatuor aratra terra, quorum unur- 


fuodque trahitur oft bobus. Skene.—— Non fret taxatio 
Juxta numerum davatarum, ſeu baroniarum'; fed ' ſetuns 
how _ valerem bonarum. Statut: David: Reg. Scot. 
cap. 48. | | 

Day, (Diez) , Is a certain ſpace of time, containin 
twenty-four hours ; and if a fat be done in the night, 
you muſt lay in law proceedings in note ejuſdem diti, 
Dierum ali; funt naturales, ali; artificiales * Dies natu- 
ralis' cen/lat de 24 heris, & continet diem folarem & ncc<- 
tem, & eft ſpatium in quo fol progreditur ab oriente in oc- 
crdentem, & ab occidente itefum in orientem : Dies arti- 
hcialis five ſolaris incipit in ortu ſolis, & definit in occaſu 
1 Inſt. | * this deſcription, the natural day conſiſts 
of twenty-ſour hours, and contains the ſolar day and the 
night: and the artificial-day begins from the riſing of 
the ſun, and ends when it ſets. bf he 

Day, Dies, Is ſometimes uſed in the law for the day 

appearance in court, either originally, or upon aſflig- 
nation, and ſometimes for the returns of writs. For ex- 
ample, Days in bank are days ſet dowh by ſtatute, 'or 
order of the court, when writs ſhall be returned, or when 
the party ſhall appear upon the writ ſerved. Cowell. ' 

The day in leap-year, and the next before, accounted 
one, 21 Hen. 3. /l. r. Ss | | 

The common days of continuance in real ations and 
dower, 51 Hen. 3. ft. 2. & Pt. 3. FEET 

In dower unde nihil habet, darrain preſentment and 
quare impedit, 52 Hen. 3. cap. 12. | | 

. The abbreviation - and alteration of Trinity term, 32 
Hen, 8. cap. 21, | 

Abbreviation of ichatlmas term, 16 Car. 2. 'c. 6. 

” In dower after ifſue joined, it is ſufficient - to have 
py; al between the 7z2/le and return, 16 Car. 1. 
c. 6. /. 6. | 

The return in cra/lino Aſſenſranis is made a perfeCt re- 
turn, 16 Car. 1. c 6. /. 7. 

Perſonal ations may ' be continued from the tres Mi- 
chaelis to the craſtins Animarum, 16 Car. 1. c. 6. [. 8. 

Writs of Summoneas ad Warrantizandum for common 
recoveries, and writs of right of advowſon, abridged to 
five returns, 16 Car. 1. cop. 6. |. 10. FF. 4m) 

In perſonal ations after iſſue joined there need not be 
fiſteen days between the ze/le and return, except in capias 
to charge the bail, or to found an outlawry, 13 Car. 2: 
fl. 2 6:35 {0 © q3-” Fs 2 

The feaſt of Ea/ter and all moveable feaſts thereupon 
depending, ſhall be obſerved according to the new ca- 
lendar, 24, Geo. 2. c. 25: /. 3. | 4 

$4... farther abbreviation of Afichaelmas 
2. © 48. 

In dower after iſſue joined there need not be above 
fifteen days between the ze/te and return of the ventre, 
&fc. 24 Gen. 2.” c. = | Saab abt Ya Ss. 
Proceſs teſted the laſt day of Eafter term may be re- 
turnable cn the morrow of Trinity, 24 Geo. 2. c. 48. 


. 


term, 24 Geo. 


| Writs of ſummons to warranty may have four re- 
turns incluſive, 24 Geo. 2. cap. 41. /. 8.  BANILL. .- 
For other matters, ſee Dawer, Hummons, and Term. 
To be diſmiſſed without day, is to be finally dif- 
charged the court. | Kitchin, fol. 193. He had a day by 
the roll, 7d. fel. 197. that is, be had a day of appearance 
aſſigned him. Day, year, - and woſle, See Dies and 
Day-light. "In reſpe&t to day-light, before ſun riſing, 
and after ſun ſetting, is accounted part of the day by the 


| Common Law ; as to robberies committed in the day-time, 


when the hundred is liable. . 7 Rep. 6. The Jaw regu- 
larly rejeas all fractions and diviſions of 'a day, for the 


incertainty. 5 Rep.1, 1 Inf. 135, 
7 


Dapy-rulc. 
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. . Dap-rule. See Day-writ. "" 
Dav-writ. The King may grant writ of Warrantia 
dici to any perſon, which ſhall fave his default for one day, 
be it in plea. of land, or other aftion, and be the cauſe 
truez or not ; 2nd this by his prerogative, .qu2d Nota. Br. 
Prerogative. pl. 142. cites F..N. B. 9. | 
Tt is againſt law to grant liberty to priſoners tn execu- 
tion by other writs than day-writs ; but they ſhall have 
. as many day-writs as ſhall be needful for attendance on 
DE OIIOTS to whom the cauſe being matter of ac- 
count was referred, ard that without paying any fees, 
either for making or ſealing them. Chan. þ. 67. 9 
Car. 1. Regault v. Clobery. _ | | 
' No priſoner committed by B. R. ought to have the be- 
nefit of the day-rule of going abroad in term-time, for 
their impriſonment is their puniſhment for their con: 
tempt, or miſbehaviour. 2 Show. 88. pl, 80. Hill 31 
& 32 Car. 2. B. R. the King v. Deane. 
ne ir. execution had a habeas corpus from the Lord 
Keeper (which they call a day-writ) returnable three or 
fonr days after its tefle. By virtue of this writ, he went 
to the Wine-Licence Office, but never to any inn of 
court or. Chancery, or to the Lord Keeper's, and this in 
the vacation. Per Pemberton Ch. J. This is a habeas 
out of Chancery, which they may ſend at any time, 


and by virtue of the King's writ, the party was brought | 
out of the priſon-houſe, and that is juſtifiable. Then | 


all the day, /o long as there was a keeper with him, he was 
in cuſtody ſtill, and returning to priſon at night, it 1s 
well enough, and no eſcape ; though Chancery may exa- 
| mine the contempt, that is nothing to B.R. 2 Show. 

298. pl, 299. aſch. 35 Car. 2. B. R. Harwood v. 
AMantve. 

A priſoner taken on an eſcape warrant before the ſitting 
of the court the ſame day, ſhall be diſcharged, if his name 
was entered with the clerk the night before ; but not if it 
was-entered the ſame morning only ; and in the firſt caſe 
the proſecutor ſhall be committed. 8 Mod. 8o. Tren. 
8 Gee. Wilkinſon v. Matthews. 

Entry of the name in the petition for a day-rule, ſigni 
hes little, unleſs it be read in court. 8 Mod. the King v. 

unbar. | 


BDays-man, In ſome Northern parts of England, any | 


arbitrator, umpire, or eleed judge, is commonly termed 
a dies-man, or days-man. Dr. WEE in his Anno- 
tations on Heb. 10, 25. obſerves, that the word day, in 
all :dioms, doth fignify judgment. And on this occaſion, 
it may not be improper to obſerve, that the addition of 
dey or day, to the Doom-book, or Liber judicialis, the ge- 
neral ſurvey, in the time of Yilliam the Conqueror, was 
- Not meant with any alluſion to the final day of judgment, 
as many perſons have conceived : for day does not aug- 
ment the ſenſe of the word, but only doubles and con- 
firms the ſame meaning : I ſay, the {/lable dey or day, 
in that compoſition, does not really ſignify the meaſure 
of time, but the adminiſtration of juſtice. So as Domeſ- 
day-book is but more emphatically, the judicial deciſive 
record, the book of dooming judgment, and decreeing 
juſtice. Cowell. edit. 1727. . 

Daps of p2efirion, A term uſed in the Exchequer ; 
for the explanation whereof, ſee Gemembzancer. 

Dayeria, (Dairy) from day, deie, Sax. dag ; and fig- 
nified at firit the daily yield of milch cows, or the aaily 
profit made of them. As a day-were of land was one 
day's ploughing, which the French called journal, Lat. 
Jornale ; and our midland farmers ſtill call a journey, So 
in Lorrain and Champagne, they now uſe the word dayer 
for the meeting of the day-labouring women to give an 
account of their daily work, and receive the wages of it. 
Hence any young artificer, who afliſts a maſter workman, 
is ſtill called a journeyman; as a threſher, hedger, &c. 
who works by the day, is termed a days-man. And it 
feems probable, that the woman hired by the day, to help 
in the kitchin, &c. uſually called a chair-woman is no 
more than a jour-woman, or journe-woman, A. dairy in 
the North, is called the milkneſs ; as the dairy-maid, is 


in all parts a milk- maid : ſhe is called androchia by Fl:ta, 


lib, 2. cap. 87. Androchia pudi.a eſſe debet, & laborioſa 
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ſux, de omnibus exitibus, { proventibus de 

prioris de- Burnceſtre, Paroch. Artig. p. A Lak 

putant de, xxxv. ſolid. vi. den. receptis de dayeria % 
Breche, 1d. p. 570 Cowell, edit. 1727, | 
Oaywere of land, As much arable ground as could 
be ploughed up in one day's work, or one journey, as th 
farmers, ſtill call it. Conformavi abbati & corvitu; 4 
| Rading, tres acras, & ſexdecim day were, de terra. arah;1; 
 Cartular. Rading. MS. fol. go. a. Re 
Daynynne, In manerio do Stiventon, - com. Berk 
ogy pens in autumno per tres dies fſefttimane FF 
tunc quilibet ſecabit dimidium acre, & via & 

Placit ath. £51 1, : 7 ns. 
; Deadly feud, ( Feuda Ds faida) Is a profefion of IN 
irreconcileable enmity till we are revenged evcu by the 
death of our enemy. It is deduced from the G4, 
word feed, which, as Hottoman, in verbis Feuda.ibus "BA 
| Mode bellum, modo capitales inimicitias ſignificat. | 
uſed ih ſtat. 43 Eliz. c, 13. And ſuch enmity and revenge 
was allowed by our ancient laws in the time of he 
| Saxons, vig. where any man was killed, if a PEcuniar 
 fatisfation was not made to the kindred, it was lawi, 
for them to take up arms and revenge themſelves on the 
murderer, and this is called 4adly fend ; and proba} 
this was the original of an appeal. Cowell, edit. 1727. g 

Dead pledge, Mortum vadium. See Mortgage. 
| Deaf, dumb, and blmd. A man who could nth 
ſpeak nor hear committed felony, was arraigned, ang 
therefore was commanded to priſon. Br. Corone, yl 
216. cites 26 £4. 3. | 

One was indified for the death of a man, who coull 
neither ſpeak nor hear, and the court was in doubt whit 
to do with him, &c. wherefore they thought that he 
ſhould be remanded to priſon. Thel. Dig. 6. lib. 1. c, 7 
cites 26 Af. 27. 

One who had made his wil', and became ill, and (as it 
ſeems) had /e/? his ſpeech ; the ſame will was delivered 
into his hands, and it was ſaid to him, that he ſhould de- 
liver it t9 the vicar, if it Jhould be his lofl will, otherwiſe 
he ſhould retain it ; and he delivered it to the vicor, and this 
was held a good will, 'Thel. Dig. 5, lib. 1. cap. 7. (.8. 
cites 44 Al. 36. 

A man deaf and dumb @ nativitate, is nm comps, but 
otherwiſe, if by accident. But deaf, dumb, and blind by 
accident is on compos, per Wakering, Reader of Lincoln's 
Inn, Tune, 1626. cited D. 56. pl. 13. Marg. 

It appears by oath, that the defendant is bath ja 
and dumb, and therefore cannot inſtru his counſel to 
draw his anſwer; and therefore ordered that no attach- 
ment, or other proceſs of contempt, be awarded again(t 
the defendant for not anſwering, without ſpecial order of 
| this court. Cary's Rep. I 32, cites 22 Eliz, Altham V 
Smith, 
| One that is deaf and wholly deprived of his hearing 
cannot give, and ſo one that is dumb and cannot ſpeak. 
Yet (according to the opinion of ſome) they may n/en! 
| by ſigns and nods; but it is generally held, that he that is 
dumb cannot make a gift, becauſe he cannot conſent to 
it. . Cowell, Infl. 107. 

If a blind man has underſtanding, he may delruer a 
deed (ſealed by him. Penh, 222. pl. 75. ad finem. 

The lord ſhall have the cu//ody of a copybolder that 15 
deaf and duwb ; for elſe he ſhall be prejudiced in his rents 
and ſervices, and adjudged for the grantee of the ord 
againſt the prochein amy of the copyholder. Cro. fac. 
105. pl. 43. Mich. 3 Fac, B. R, Eavers v. Skinner, 

A dumb man ordered ta anſwer upon interrogatiriess by 
Mr. Colchefter. Toth. 237. Cites 14 Car. Harcourt \: 
| Roberts. 

One bbrn deaf and dumb, who ſignified by ſigns that 
ſhe underſtood what ſhe was about to do, was allowed ts 
levy a fine of lands ; by Bridgman Ch. ]. & al Juſtices. 
Cart. 53. Trin. 18 Car. 2. C. B. Martha Ellat's cale. 

For more learning concerning deaf, dumb, and blind, ſet 
Len-cager. 

D.-affozefted, That is, diſcharged from being fr9/ 
or exempted from the fore/t-laws, 17 Car. I. cap. 1% 
Johannes Dei gratia, &c. archiepiſcopts, epifcop1s, &c, Sct- 
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 fareflam & foreflarios pertinent. | Quatre volumu | 

' jat)ay ag bei# inp preditta. forefta i homines i 

1 manentes & haredes gorum fot eeafforeſtati imperpe 
w_ ic. *Dat.' apud" Burg. 13 Marti anno: tegn 
nf! 5" Decanus, from the Greek Ae, drcem)-Is-an 
eccleſiaſtical magiltrate or dignity, ſo called, becauſe he 
des over #1 . canons -or \prebendaries \ at / the Jeaſt, 
"And we Gall him a dean that is under the biſhop, and 
chief of the chapter, ordinarily 1n a_ cathedral church 
ad the reſt of the ſociety or corporation we call capitulum, 
he chapter. But for the different ſenſes of this word, 
{ce Lyndeweode, tit. De Conflitut. cap. 1. verbo Decani 
Rurales ;- where rural deans are faid to be certain rſons 
that have juriſditiva ecclefiaſtical over other miniſters 
and pariſhes near adjoining, aſhgned them by the biſhop 
and archdeacon, being placed | and diſplaced by theny : 
ſuch are the deat of Croydon in Surry, dean of Battel in: 
Suſſex, 6c, | | 
As there are two 


- 


| | 


foundations of cathedral churches in 
England, the old and the new, (the new.are thoſe which 
| Henry the Eighth, upon ſuppreſſion of abbies, transformed 
from abbot, or prior and convent, t dean and chapter, ) 
ſo there are two means of creating deans : for thofe of 
the old foundation, as the dean of St. Paul's, York, oc. 
are exalfed to their dignity much Hke biſhops ; the King 
$rt ſending out his Conge da" eflire to the chapter,..the 
chapter then chooſing, the King yielding his royal affent, 
and the bithop confirming him, and giving his mandate to 
inſtall him. "Thoſe of the new foundation, whoſe deanries 
were tranſlated from priories and convents, to dean and 
chapter, as the dean of Canterbury, Durham, Ely, Norwich, 
IVinchefer, &c. are donative. apd inſtalled by. a ſhorter 
courſe, by viitue of the King's letters patent, without 
either election or confirmation; and are viſitable only by 
the Lord Chancellor, or by ſpecial commiſſion from the 
King : but the letters patent are preſented to the biſhop 
for inſtitution, and a mandate. is iſſued for inſtalment. 
1 Infl 95. Dav. 46, 47. 1 here are ſome cathedral 
churches which never had a dean; as that of Sr, David's 
and Landaff, where the biſhop is head of the chapter, 
and in his abſence the archdeacon. This word is allo 
applied to divers who are the chicf of certain peculiar 
churches or chapels as the dean of the King's chapel, the 
dean of the Arches, the dean of St. George's chapel at Wind- 
for, &c. Nec collegio alicui prefetti, nec jurijdietione. ulla 
donati, nomine tamen_ velut bonoris gratia inſignes, ays, 
Spelman. Cowell, edit. 1727.» | : 

There are four ſorts of deans and deanries; of which 
and of whom the law of this realm taketh knowledge. 
The firft is a dean who hath a "chapter conſiſting of 'pre- 
bendaiies* or canons, ſubordinate to the biſhop, as a 
council aſſiſtant to him in matters ſpiritual relating to 
religion, and in matters temporal relating to the tempo- 
ralties of his biſhoprick : for ſeeing that it was impoſh- 
ble but that ſes, ſchiſms, and herefies ſhould ariſe im the 
church, it was in Chriſtian policy thought fit and neceſ(- 
fary, that the burden of the whole church, and the go- 
vernment thereof, ſhould not lie upon the: perſon of the 
biſhop only ; and therefore it was ary'> neceſſary that 
every biſhop within his dioceſe ſhould be affiſted with a 
council, to conſult with him in matters of difficulty 
concerning religion, and deciding of the controverſies 
thereof ; and alſo for the better ordering and diſpoſing! 
of the things 'of the church, and to give their aſflent to 
ſuch eſtates as the biſhop ſhould make. of the temporal- 
ties of his biſhoprick ; for it was not convenient that the, 
whole power and charge thereof ſhould remaim_ in any” 
one ſole perſon only. The ſecond is a dean who hath -no 
chapter, and yet he is preſentative, and hath cure of ſouls'; 
be hath a peculiar, and a court wherein he holdeth ecele- 
baſtical JuriſdiQtion ; but he is not ſubje&t to the vilita- 
tion of ' the biſhop 'or ordinary z {yeb is the dean of. 
Battel in Suſſex, which deanry waF" founded by King: 


William the Cenqueror, in memory of his conqueſt ; and: 
the dean there hath cure of ſouls, and hath ſpiritual. ju-' 
riſdition within the liberty of Baitel.. | T he third dean 
is cecleſiaſtical alſo, but the deanry. is not, preſentative, 


| many pariſhes ; ſuch -a 


| 
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| by covenant” or Eontition 31 and > ly alſo hath "6 Lou a 
|@ peculiar, in: which fe holdeih-pleg and Juriſdiction of all 
ſuch matters and things as kre ecUefiafticak/and whichd6 
ariſe within his peculiar; which oftemimes extends over 
riſhes dean, 'conſtitmed 'by commilfiori 
from the; metropolitan of the province; is the dean” of 
the, Archer, and; the dean of ''Bocking in! E//av 4" and bf 
ſuch deanaries there are mariy more. 'The Fourth ſort bf 
dean is-he: who is uſually called'the' » #-al'dean'y Waving 
no. abſolute: judicial power irs himſelf, bit he is -t& order 
the ecclefiaſtical affairs within his deanry and precinQ by 
the-direQion of the biſhop or of the archdeacon; ad is 
a (ubſiſtitute of the biſhop 'in many caſes. 'Hugbes, 7. 2. 

The dean which hath 'a chapter, ſuch as the dean of 
Canterbury, St. PatiPs, andthe like, is'fet forth to be ar 
eccleſiaſtical governor ſecular over the prebendaries and 
cations 1n :the cathedral church: Hughes; cal > 
The inſtitution of \deanties, as alſo'of the other er- 
clefiaſtical , offices of dignity 'and power, ' ſeems to bear 
a reſemblance and relation toithe: methods" and: forms of 
civil government, which obtained in thoſe early ages of 
the church throughout the weltern empire. 'Accord- 
ingly, as in this kingdom, for the better preſervation of 
the peace, and. more cafy adminiſtration of \Juſtice; every 
hundred conſiſted of ten diſtriQs called tithings, every ti- 
_y ; 87pay ſriburghs or free pledges; and every free or 
frank pledge. of ten families 5 and in every ſuch tithing 
there was.a Juſtice, or civil dean appointed, for-the ſubor- 
| dinate adminiſtration of juſtice : ſo in-confermity to'ſuch _ 
ſecular method, the. ſpiritual governors the biſhops divid- 
ed .cagh dioceſe into deanries (decennaries, or tithings), 
each of which was:the diſtri of ten pariſhes or churches ; 
and over every ſuch diftrit-they appointed a dean, which 
in cities or Jarge towns was called the dean of the city or 
town, 'and inthe; country had the appellation of rural 
deans. | Ken, Parech. Ant.\ 633, 6345s © 1 


— 


The like office of deans began very early in the greater 
monaſteries, eſpecially in thoſe of the Benedi&ine order ; 
where the whole convent was divided into decennaries; in 
which the dean or tenth perſon did preſide over the other 
nine ; took an account of all their manual "operations ; 
ſuffered none to leave their ſtation, or omit their particulac 
duty without expreſs leave 3' viſited their cells or dormi- 
tories every night z; attended them at table to keep:order 
and decorum at their meals; guided their conſcience ; 
directed their. ftudies; and obſerved their converſation ; 
and for this purpoſe held frequent chapters, wherein they 
took __ cognizance of. all irregular praQtices; and 
impoſed ſome lefſer . penances; but ſubmitted all: their 
proceedings to the abbot or_prelate, to whom they were 
accountable; for: their power, and for the abuſe of it. And 
in the larger houſes where numbers amounted to ſeveral 
decuries,. the ſenior dean had a ſpecial pre-eminence, and 
had ſometimes the care 'of all the others devolved upon 
him alone. Ken. Par. Antig. 634, 635. Wag : 

And the offico of dean in ſeveral colleges in the uni- 
verfitzes, ſeeineth to have ariſen from the ſame foun- 
dation. "D448 : | ay 1 | . 

- And the inſtitution of cathedral deans ſeemeth evidently 
to be owing to this practice. When in epiſcopal ſees, 
the biſhops diſperſed the'body of their clergy by affixing 
them to-parochial cures z they reſerved a college of prieſts 
or ſecular canons for their counſel and aſſiſtance, and for 
the conſtant celebration of divine offices in the mother or 
cathedral church, when the tenth perſon had an inſpeQ- 
ing and prehding power, till the ſenior or principal dean 
ſwallowed up the office of all the inferior, and, in ſubor- 
dination to the biſhop, was head or governor of the whole 
ſociety. His office was, to bave authority over all the 
canons, preſbyters, and vicars, and to give poſſeſſion to , 
them when inſtituted by the biſhop ;- to inſpeCt their difſ- 
charge of- the cure of fouls; to convene chapters, and 
preſide in them, there to hear and determine proper 
cauſes; and to viſit all churches once in three years within 
the limits of their juriſdiction. 'The men of this dignity 
were called archipreſbyteri, becauſe' they bad 'a ſuperin- 
tendance over all their college of canonical prieſts ; and 
were likewiſe called decani chriftianitatis, becauſe theic + 


but donative, -nor hath any cure of ſouls, but he us only 


chapters were courts of chriſtianity, or eccleſiaſtical ju- 
| | | | dicatures, 


—- 


. 
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dicatures, wherein they cenſured their offending brethren, 


and maintained the, diſcipline of the church withi 
own precin&ts, Ken. Par. Ant. 634, 635. | | 
- Deans of the old foundation came in by tleftion of 
the chapter upon the King's Conge  d" eflire, with" the 
royal aſſent, and confirmation of the biſhop, much in the 
ſame way as the biſhops themſelves do : but deans of the 
new foundation come _in by the King's letters” patent ; 
upon which; they are inſtituted by their reſpeCtive biſhops; 
and ther inſtalled upon a mandate, purfvant, to ſuch in- 
ftitution, and-direated. to the chapters. Gub/. 173. 

This-diſtinQion between the old and new foundations 
came in» after the diſſolution of monaſteries, when King 
Henry the Eighth having ejeQcd the monks out of the 
eathedrals, placed ſecular canons inſtead of them : thoſe 
whom he [thus regulated, are called:the deans and chap- 
ters of the new foundation ;- ſuch as are Canterbury, Win- 


n theix 


. ehefler,  WWarcefler, Ely, Carlifle,| Durham, Roche/ter, and | 
Nerwich. And beſides theſe, he erected: five' cathedrals | 


de novo, and endowed them out of the eftates/of diffolved 
monaſteries, viz. Ghefler, Peterborough, Oxford, Glouceſter. 
and —_ : which were-by. him made-epiſcopal' ſees, as 
alſo We/iminfler, but the biſhoprick of this laſt place was 
altercd again, and the monaſtery turned 
ehurch by Queen Elizabeth, Fohn/.. 54. 
For more learning concerning Dean and chapter, ſee Dr. 
Gibf. Cod. and Dr. Burn's Ececlefiaſtical Law. © 
©Orcanioceft, The hundreds! ſhall be charged' for 'rob- 
beries done by rioters there, 8' Hen. 6..c. 27, Foreſt of 
Dean provided for, 20 Car. 2. c. 3 
Death of perſons, There is a natural death of a 
man, and a civil death: natural, where nature itſelf 
expires and extinguiſhes; and civil, is where a'man is 
"not aCtually dead, but is adjudged fo - by: lJaw';' as where 
he enters into religion, &c. If any perſon for whoſe life 
any eſtate hath been” granted, remain beyond ſea, or is 
otherwiſe abſent ſeven years, and no proof made of his 
being living, ſuch perſon ſhall be accounted naturally dead; 
though if the party be aſter proved living at the time of 
eviction of any perſon, then the tenant, &c. may. re-enter 
and recover. the profits. Stat. 19 Car. a c. 6 And 
ons in-reverſion or remainder, after the dearh of an- 
other, upon affidavit that: they- have cauſe to believe: ſuch 
other dead,. may move: thre Lord Chancellor to order the 
perſon to be produced; and if he. be not produced, he 
{hall be taken as dead; and thoſe claiming may enter, 
tc. 6 Ann. c. 18. A man'ſeiſed in fee of- lands, made 
a leaſe in.reverſion to 5. D; for ninety-nine years, to 
commence after the deaths of 7. D. and E. D: who 
had then a leaſe in' poſſeſſion for the like term;z if they or 
either of them ſo long lived : the plaintiff poſitively proved 
the death of F. D+. but as to the death of Z. D.. the 
roof was that he .had been reputed dead, and nobody 
had heard of him for fifteen years paſt, and the defendent 
not being able to prove that he was alive at any time 
within ſeven years, this caſe was adjudged within the a& 
Car. 2. Carthew. 246. In law proceedings,.the death 
of either party between the verdict and -jobnions ſhall 
ſhall 'not/'be. error; ſo as judgment be entered in two 
terms. 17 Car. 2. c.8. See Life eſtates, Suits. © + 
Deawarrennats, Diſwarrened. When a warren was 
broke vp; laid'in common, King Henry 3. in 'a' charter 
to the citizens of London, dated xB Aug. anno''reg. 2. 
grants to them,—2ued tota- warrena de Staties, cum 
- pertin. ſuis ſit deawarrennata; & deaffore/tata in perpetuum. 
——— Placit. temp. Ed: 1. & Ed. 2. MS. fol. 1446 © | 
De bene eſſe. To:take or do a thing de bene- efſs,' is to 
' allow or accept it as well done for the preſent, till-it comes 


into a collegiate 


|.cap. 8. 


| 


;ng to the merit of the-thing, in its own nature, ſo'that 


wvaleat quantum valere potefl. So in Chancery, upon-motion 
for one of the leſs principal defendants tobe examined, the 


court ſometimes will order it de bene'e//e, that tis, he may |: 


be examined, but ſo; that upon hearing, and fully exa- 
mining the caſe, his depoſition. may be allowed, or ſup- 
preſſed, as the court ſhall think fit. Sce  Langham's 
caſe, Cro. 3 par. fol. 68. So alſo at Common Law, the 
Judges frequently take bail de bene eſſe, that is, to be al- 
lowed or diſallowed upon the exception, or approbation 
PB 5 | 
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of the phintifF®s- attorney ; however in the j1ir: 
are-good, or have' a' conditional allowance. | Con = 
17 27% * 7s ; Mp." 2g VE . , 
Debenture,* Was' by an aQ' made in 
to be in the nature of a bond orwill, to 
monwealth to pay the ſoldier-creditor, 
ſum due upon auditing the account of 
form of which deberture, as then uſed, may be feen j 
Scobell's Afis and Ordinances, anno 1649, caſh 6 The 
word 1s alſo 'mentioned in the a& of Ovitviont! 12 Gor "_ 
. ſet. + and-is uſed in the Exchequer.! See Nudi, 
toz 'of the Hecerpts. In the King's houſe, debentures 2re 
given uſually- to the King's ſervants, for the Payment of 
their wages, board-wages, and the like. Cowell, edit, 1595 
Debentures' for the drawbacks of- the duties Paid "* 
6, 8,11, 12 & 14 }F 3, or 1 Ann. how provided for, 
1 Ann, fl. 1. 6.21. ſeft. 32. 4 
Dtealing debentures made ſelony; 2 Gez. 2. c. 25. / 
_ Deber et detinet, Are Latin words uſed in the brin 
ing of writs and aQtions. And an aCtion ſhall be always 
in the Debet & getinet, when he who-makes a bargain or 
contract, or lends money to another, or he to whom' , 
bond is made, bringeth the a@tion againſt him who js 
\boundeny or party to the 'contraft or bargain, or unto. 
he lending of the'money, &c.' if he brings debt for the 
horſe, the writ muſt be inthe: d-tiner only, New Nat. 
Br..265.""1n debt againſt huſband and wite, for a deht 
due'from®the wife before coverture, the writ ſhall be in 
the” debet'& detinet. So in debt againft or for ſucceſſory,, 


1 649, ordained 
charge the com- 
or his aſſigns, the 
bis arrears. The 


- 


fin reſpe&t'of obligations made tothe predeceſlor, &c, big. 


Debec againſt an heir, is to be in the debet & getinet, or it. 
will be naught; if: an beir be to bring debt, it ſhall be 
+n the detrinet 2 and if a man be bound to another, and 
"makes his'executor and dies, 'if the money due in the 
time of the teſtator be refuſed to be paid by the executor, 
'the aCtion muſt- be brought againſt him only in the e- 
tinet, and'ſo in all aQtions brought by executors as exe- 
cutors, though the*duty accrued ir their own time. But 
debet & derinet lies by an executor on his own contratt. ; 
-and- if- leſſee for years makes his executor and dies, for 
,rent due after the teſtator's death, there the aQiion ſhall 
be in the debet & detinet. It's the like law in caſes of 
adminiſtrators, as it is not certain what ſhall be re- 
covered, only. according to the affets. 5 Rep. 31. An 
executor uporr a devaſ/tauvit ſhall be charged in the debe? 
& detinet, the aRion being upon a\Judgment. 1 Lil 
| Abr. 399. In:aQion (grounded on privi:y of contra, 
or action of eſcape, it muſt. brought in the detinet, Cre. 
Fac. 545, 685. $See Dett and Erecutoz. 

Over. et/ jolrt, | Are words frequently uſed by the 
-writers of 'the' Common Law. For example, it is laid in 
the Ota Nat. Brtv.'fl. 98. this writ De /ef1a molentin, 
*being in the debet & ſolet, is ai writ of right, &c. And 
-againg. fol. 69. a writ ' of Bod permittat may be pleaded 
in the county. before the ſerif}, and it may be in the de- 
bet & 'ſokt, or in the debet without the folet, according 
-as the” defendant claimeth”; -wherefore note, that theſe 
kinds of writs have theſe words in them, as forma! 
words, not to be omitted : and according to the diver- 
Gty of the caſe, both: debe# and /olt, or debet alone: 
that is, if- a man ſue to recover any right by wit, 
-whereob his anceſtor was diſlciſed by the tenant, or his 
-anceſtor, then he uſeth oniy the word debet in his wilt 
;becauſe ſole is not fit; by reaſon his anceſtor was dillcil 
ed; and the cuſtom diſcontinved : 'but if he ſue for any 


| thing that is' now firſt of all denied, then he uſeth both 
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to be more fully examined, and then to ſtand or fall,.accord-' 


"theſe words, debet & folet ; becauſe his anceſtors before 
him,” and he himſelf uiually enjoyed the thing ſu2d for, 
-as fuit to &-mill, or common of paſture, until the pre- 
:ſent refuſe] of the tenant. "The like may be faid of de= 
-bet'"& detinet, as appeareth by the Reg. Orig. fol. 140- 
Covell, edit. 1727+ | | | ; 
' Debt. Where & man oweth another a certain ſum of 
money” by obligation, or by bargain for a thing ſold, or 
'by contra@t, or upon a loan made by the creditor to the 
debtor, and the debtor- will not pay the debt at the day 
appointed that he ought to pay it, then the creditor ſhal 
have an aCtion of debt againſt him for the ſame. 


B. 119. 418 yA 
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| An aQtion of debt is ſaid to be founded upon contra®t, 


ether expreſs or implied, in which the certainty 'of the 
ſum or duty appears, and therefore the plaintiff is tO _re- 
cover the ſame in numero, and not to be. impaired in da- 
mages by the jury, as 1n thoſe aCtions which found only 
:n damages; as aſſump/it, trover, &'c. 4 Ce. go. Slade's 
caſe, YVavugh. 101. © 


1. In what cafes aftion of debt will be. SA HES 
2. Of extinguiſhing the debt, and pleading in bar thereof. 


i. In what caſes afton of debt will lie, RL 1 
If in an ation, in which the plaintiff can only recover 
damages, as in waſte, there be judgment for. him, he can 
afterwards bring an aCtion of debt for thoſe damages. See 
1 Rel. Abr. 600, 601. 5 IE ah 4 

Alſo if after judgment for the plaintiff in B. R. the 
defendant brings a. writ of error 172 Cam. Scacc., An aftion 
of debt may be brought in B. R. upon the S Ul tart 

nding the writ of error; and the defendant cannot 
lead nul tiel record, for by the writ of error the tranſcript 
of the record only is removed. 1 Sid. 236. 1 Lev. 153. 
Rajm. 100, S. C. ; Ron 

Debt lies in the Marſhalſea, or any other court, upon 
judgment in C.B. or B. R. and upon nu} tiel record, 
the iſſue ſhall be tried by certzorari, and mittimus out of 
Chincery. 1 Salk. 209. IM” 4 ans Wk 

Every contraCt muſt be legally entered into, and -the 
conſideration thereof muſt be lawful, as marriage; work, 
ſoliciting 2, cauſe, &e, otherwiſe an aCtion of debt will riot 
lie, See 1 Rel. Atr. 593+ Ts FREE IE F9g 

If a ſheriff levies a certain ſum of money on a /evari 
facias, at the ſuit of F. 8, and returns the writ ſerved, 
7.8. may have an action of debt againſt the ſheriff 
without any aCtual contraCt, for the levying the money 
to the uſe of F.S. is a contract in law, and he ſhould 
pay it over. Hob. 206. Afror 886. 1 Brownl. 5. 

If a ſtatute prohibits the doing a thing under a certain 
penalty, and preſcribes no particular method for the re- 
covery thereof, the party intitled to the penalty may re- 
cover the ſame by aCton of debt. 1 Rol. Abr. 598. 

An aQiion of debt lies by a ſheriff upon the itatute of 
23 Eliz. cap. 4. for his fees given by the ſtatute, for an 
execution ſerved by him ; though the ſtatute does not 
ſay, that he ſhall have his fees, or any aCtion for them, 
but only ſays, that he ſhall not take for any execution 
ferved, any conſideration or recompence beſides that 
thereafter in the ſaid at mentioned, &c, 1x Rel. Abr. 
598. Latch, 17, 51. Noy 75. 

' The aQtion of debt is a proper remedy which the law 


gives for the recovery of rents reſerved upon leaſes for. 


years. C9. Lit. 162, But this extended not to freehold 
rents ; for the reaſon whereof, and how it is now reme- 
died by 8 Ann. ſee title Bients. 

The grantee for years of an annuity may have an 
aftion of debt for the arrears. Cro. Eliz. 268, 895. 

If there had been tenant for lifz of a rent, and he 
died, the rent being in arrear, his executor, by the Com- 
mon Law, might Eu an action of debt for the arrears, 
becauſe there was no other remedy. 4 Co 4 

If a leflee for years aſſigns over his whole term by in- 
denture, reſerving rent, the leſſee, by the name of rent, 
may recover in an aCtion of debt uptm the conttatt ; al- 
though it was objeQted, that the leſſee baving no rever- 
lion, it was to be conſidered as a ſum in groſs, and there- 
ia not recoverable until the term was expired. Carth, 
161, 

if a man lends goods as a ſecurity for money, and 
the borrower tenders the money, and recovers the goods 
n an aCtion of trover, yet the pawnbroker may have an 
- a(tion of debt for his money ; becauſe though the ſecu- 

nity ceaſes, yet the duty remains, in as much as the 
money lent is not paid back to the-party from whence it 
came, The fame law as to land. Cyro. Fac. 243. Yelv, 
"79 1 Bulll. 29, 31. | | 

Tlaintiff agreed to ſell the defendant ſo many ſtacks of 
wood, and the defendant covenanted to pay the plaintiff 

51. for every hundred ' of the ſaid ſtacks, and. bound 


imſelf in the penalty of 100 /. to do it. It was beld 
Vou.l. NP 92. | 
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' ment. Ha'd. 332: 


DN! bn Bs and, 

| per cur', that the plaintiff might have debt or covenant :t 
his eleCtion ; for the rate being certain, viz. 35 1.- for 
every hundred ſtacks of wood, when. the defendant has- 


lies. 2 Zd. Raym. Rep. 8144, 
| Debt for rent, on indenture laid to be made at London, 


in London ; ang on demurrer, it was held, that the plain- 


otherwiſe had it been againſt an sffignee, who is charge- 
able only on the privity 'of eſtate. y tae for the. 
plaintiff.. Strange 776. ty "x 

Debt lies not on a promifſory note. Stra. 680. 

Debt will not lie for a wager. £4, Raym. 69. 


It a man accepts an obligation for a debt due by fim- 
' pe contraQt, this extinguiſhes the contraſt. x Rol. Abr. 
604. This muſt |be intended an - obligation from the 
debtor ; for if a ſtranger gives bond for- ſuch debt, it is 


ing [the contraCt a ſtranger gives bond for it, or being 
preſent promiſes to give bond for it, and after does fo, 
the debt by contraCt is extinguiſhed, the obligation being 
made upon or purſuant to the contraft,. 2 Leon 110. 
per tur.—— So if:a man accepts a bond for a legacy, he 
cannot after ſue for his legacy in the ſpiritual court, for 
' by the deed the legacy is extinct, and it is become a mere 
debt.at Common Law. Yelv. 38. - . | 


In debt upon an obligation the defendant cannot plead - 


nil. debet, but muſt. deny the deed by pleading non eff fac- 
tum, for the ſeal of the party continuing, it mult be Uiſ- 
ſolved ee ligamine qu» ligatur. See Hard. 332. 

But if the debt be due by fimple contraQt, then he may 
plead nil debety for it, does not appear that there is any 
debt continuing.. ob. 218. 2 In/ft651. al 

In debt for rent; if it be, by deed, the proper plea is nn 
fl fatum ;. but if it be without deed the defendant may 
plead non demi/it, nothing in arrear, or that he never ens 


rent be due by indenture, the defendant may plead-n:{ de- 
| bet ; for an indenture does not acknowlege a debt like an 
obligation, ſince the debt acctued by ſubſequent enjoy- 
In debt for the arrears of an annuity granted for life, 
nil debet is no good plea, for the aQtion is merely founded 
' upon the deed; for. without it no aCtion can be main- 
' tained ; and though by the death of the grantee the na» 
ture of the ation is changed, the annuity being deter- 
mined, yet this proves not but that the aCtion is Zunded 
upon the deed. Kekv. 147. | 

But in debt for the arrears of a rent-charge, by will 
deviſed to the plaintiff's wife for life, againſt the admini- 
ſtrator of the occupier of. the land, n/ detinet- is a good 
plea, for a will is no deed, nor wants any delivery ; ad- 


upon the will itſelf as upon the ſtatute, by which men 
are enabled by will to diſpoſe of their lands and rents 
ifſuing out thereof. Hard. 3952. : 

If in debt for rent, the plaintiff declares upon a leaſe 
for years, rendering 31 5. yearly, at Lady-day and Michael- 
mas,. by equal portions, and demands*15 5s. 6 d. for rent be- 
hind for one year, ending at Lady-day laft, the declaration 
is naught ; for the demand of the 15s. 64. bows for the 
arrears of the rent of the whole year, it ought to have been 
ſhewed how he was ſatisfied the reſidue ; and for this cauſe, 
after a demurrer to the defendant's plea, the writ was 
abated, Cro. Car, 137. Trin. 4 Car. Baily v. .Hughss. 


the defendant pleads perfo 


ſecundum formam & effeflum condittonis obligationis pred”; 
the defendant rejoins, and alledges an entry by the p/g'ntiff on 


ſecundum formam & effettum conditionis of the bond, 
[whereas there is no mention * any payment of rent in the 
| - 


condition 


" 


the wood, the agzeement becomes certain, for which debt 


for the deviſe of lands in $wry.. The aRion was. laid - 
tiff bad his eleCtion to bring it in either againſt the leſſee ; * 


" 7 wo re 2 33-4 w A , : uy 
2. Of extinguiſhing the debt, and pleading in bar thereof. © 


otherwiſe. 2 Leon, 110. adjudged. ——But if upon mak- 


tered ; alſo by the better opinion of the books, if the 


judged, and faid the aftion was not ſo much grounded 


Debt upon bond' for performance if covenants in a leaſe; 
rmance,. the plaintiff replied, and 
aſſigned a breach for non-p« yment of rent on ſuch. a day, 


the lands leaſed before the rent due, and that he kept pr//efſwon 
till the rent-day was paſt ; and found for "the grey” it- 
was moved in an arreſt of judgment. on the plaintift's re-" 
plication, it being that the defendant did-not pay the rent 


D..E .B 
condition of the bond, but in the leaſe only ; ſed non al'catur ; 
becauſe the defendant by his rejoinder confeſſed that ſuch 
rent was arrear, and waved taking iſſue upon it, but 
took iſſue on another matter, and fo this is well enough 
after verdit. And per Hale Ch. B. it is all one ia ſub- 
ſtance to plead, as the plaintiff did, and to have pleaded 
ſecundum formam & effeflum indenture ; for the condition. 
of the bond comprehends all that is compriſed in the 
leaſe ; but though it might have been a queſtion upon de- 
murrer, yet there can be no doubt of it after a verdict. 


Hard. 319. pl. 13. Mich, 14 Car. 2. in the Exchequer. 


on, 

Debt for rent upon a leaſe for a year, and ſo from year 
to year, quamdiu ambabus parttbus placuerit ; there was. a 
verdict for the plaintiff for rwo years rent. Sanders 
moved, in arreſt of judgment, that the plaintiff alledges 
indeed, that the defendant entered and was poſited the 
frſt year, but mentions no entry as to- the ſecond, ' Per 
Twiſden, the jury. bave found the rent to be due for both 
years, and we now- intend, that he was in poſſeſſion” all 
the time for which the rent is found to be due. Aod. 2. 
21. 10. Mich, 21 Car. 2. B. R. Goſtwicke v. Maſon. 


In debt for rent upon a demiſe of a fiſhery to! the de- | 


fendant for three lives, the plaintiff* in his. declaration /et 
out the demiſe, virtute cujus the leſſee entered, & fuit & 
adbuc eſt inde poſſeſſonatus. The defendant pleaded ml 


debet, and there was a verdid? for the plaintiff. And |, 


Serjeant Pratt moved, in arreſt of judgment, that it ap- 
peared upon the. deglaration, that the eſtate for the three 
lives was continuing, and therefore. debt did not lie, it 


being a rent iſſuing out of a freehold. Serjeant Hooper, in }: 
anſwer, ſaid, that this was well enough after a verdiQ, for]. 


that nil debet put all the matter in iflue, and if the eſtate 


had not been determined, the plaintiff could not have |' 
had a verdict, and that that matter indeed was the greateſt |. 


matter litigated at the trial, and therefore the continuing 
mot appearing directly, the court would take the eſtate 
to. be determined. Pratt ſaid, that the averment in the 
declaration of the fuit & adhbuc, &c. was an expreſs aver- 
ment that the eſtate did continue ; but if it were only in- 
different, it would not be good; for the plaintsff ought 
zo. ſhew expreſsly in- his declaration, - that the eftate for three 
Irves was determined, or'elſe he was not» intitled to bring 
his aCtion of* debt, within the ſtatute of Hen. 8, which 
was agreed by the. court, and the judgment arreſted. 
2 Lord Raym: 10 
chefter v. Wright. 


If a man diftrains- for rent, and impounds the diſtreſs; | 


and then brings debt for the ſame rent, the: defendant may- 
plead levied by diſtreſs; per Holt Ch. J. 11 Med. 144. 
Till, 6 Ann. in the caſe of Alton v. Farvis, 

In debt for rent, the plaintiff declared on a demiſe by 
mentionat” exi/tit'; this was held to be ill, and not helped 


by defendant's pleading over. 11 Med. 258. Mich. 81; 


Ann. B. R. Toddrel v. Heath. See. Plcadings; and 
for ether matters relating to the attion' of dibt, ſee 75 Vin. 
Abr. and 2 Bac. Abr. -tit. Debt. 


©cbt-and .debtozs, None: to be diſtrained for- debts}. 


not due, 3 Ed. 1. c. 23. 
For recovery of ſmall debts in London, 1 Fac. 1.-c. 14. 
3 Jac. 1. c. 15. 14 Geo. 2. c. 10. See London. 


A tradeſman's ſhop-book-.not to be given in evidence |- 


of. a debt, unleſs' an action be brought within a year, 
7 Fac. I. 6:12; VEE I 

Actions of debt to be brought within fix- years, 21 
"Fac. 1, c. 16, |. 3. 

Debtors cleared on a compoſition with the creditors, 
8& g WW. 3. c. 18. repealed 9 & 10 I. 3. c. 29, 10 
Ann. c. 20. » 

Priſoners for. debt relieved, 1 Ann. fl. r. c. 25, 2 & 
3 Ann, c. 16. 6 Geo. 1. ©, 22. T1 Geo. 1. c. 21, 2: 
Geo. 2. c. 20. 21 Geo. 2. c. 31. 28 Geo.-2. c.13. 29 
Geo. 2. c. 18. 

Stat. 2 Geo.'2, cap. 22, ſets 13, Where there are 
mutual debts between the plaintiff and defendant, or if 
either party ſue or be ſued as execntor or adminiſtrator; 
where there are mutual debts between the teſtator orin- 
teſtate and either party, one debt may be ſet aganft the 


56, 1057. Mich. 3 Ann. Biſhop of Win- |- 


ng 
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the general iſſue,. or-pleaded-in bar, as the c; 
uire ; fo as at the time of pleading th 
tice be given of the particular ſum or debt inteng d 
be inſiſted on, and upon what account it became = Ww 
Mad: derpetugl, 8 Geo. 2. cap. 24. ſect. 4: ” 
Stat. 8 Geo. 2. caþ..24+ /. 5: Mutual debts ma 
againſt each other, either hy being pleaded 
__ ny DP are. that ſuch debts 
be of a difterent nature; unleſs where either © | 
ſhall accrue by a penalty wx). ply in a bond ; 2107p 
And in all fuch cafes the br intended to be fer dy 
ſhall be pleaded in bar, in which plea ſhall be Giewn 1 
much is juſtly due on either fide; and in cafe the 0" to 
tiff} recover, judgment fhall be entered for no more than 
ſhall appear to be juſtly due, after one debt being ſer- 


againſt the other. 
- Mutyal debts may'be ſet-againſt each other between 
# bankrupt and his creditors, '5- Geo. 2. c. 30. /. 2g, 
A court ereQted- for recovery of ſmall debts in $3. 
wark,-22 Geo. 2. 6 47. Extended by 32 Geo. 2, ©. 6 
. For recovery of {mall debts' in Fein fler, 24 Go, » 
6s 27+ 24Geo.'9. C. 42: . 
 Attornies'ſubjeQ to courts 
24 Geo. 2. & 42» | 
\ For recovery 0 
Geo. 2. 6. 30. | | 
For recovering ſmall debts ir the county court of Mia. 
dleſex, 23 Geo. 2. c. 33. | | 
+ For the city-of Linea/n, 24 Ges. 2. c. 16. 
For the town of Birmingham, 25 Geo. 2. c. 24. 
For the town of St. Aiban's, 25 Gee. 2, c. 98, 
For the town of Liverpozle, 25 Geo. 2. c. 43. 
| For-the city of Camterlury, 25 Geo. 2. c. 45, 
For the borough+ef' Bo/fon, 26 Gee. 2. c. 7. 
, For the hundred of Brixt:n, 31 Gee. 2. c. 23. 
_ For the borough of Great Yarmouth, 31 Ged. 2. c. 24: 
| All afts/forereQting courts of conſcience declared pub- 
aCts, 2 Geo. 2. c. 16. /[. 2. - | 
Debtors confined on iſt of Jan. 1755, ſhall, at the 
defire;of their creditors, deliver a {chedule of their effcfs,. 
or on'refuſal ſuffer death, 28 Geo.'2:; c 13. /. 39. 
AQt-for relief of inſolvent debtors, 1 Geo. 3. c. 17, 
EfeQts of mſolvent debtors, after diſcharge, to be veſte4 
jn the clerk of -the' peace, who is to aſſign them to credi- 
tors, 1 Geo.-J. c. SO i. | 
Landlord'to be fatisfied'two years rent before aflign- 
| ment of goods diſtrainable.. 1 Ges. c. 17. /. 16, 
Penalty..on clerk of the-peace delaying to give priſoner 
'his-diſcharge, 1 Geo. 3... 17.-/c 25 
—_ priſoner death without 
47. /. 26. 
- 7D: bts to the crown, or of 10001. to one perſon, not 
diſcharged by-the inſolvent a&;, 1 Geo. 3. c. 17. /. 40. 
Eftates in' tail, which debtors may bar, to be deemed: 
eſtates in fee, 1 Geo, 3. c. 17. /. 42 
-- Refuſing to give up his effes, 
4 Geo. 3. c. 17. /.:46. 
Compelling clauſe in 1 Geo, 3. c. 17. repealed by 2 
Geo. J« Ce 2: h | 
1 For the recover 
2 Geo. 3+ Cs 48..- 
For recovery of ſmall debts within the hundreds of Brad- 
ford; Meliſham, and Whorijtown in Wilts, 4 Geo. 3. © 19- 
: Withm the boroug! of Soke in York, 4 Geo. 3. c. 40- 
. In the towny. &c. of Kirkby in Y/i/lmoreiand, 4 Geo. 5+ 


ſe ſhall res 


E general iflue, ng. 


Y be ſer 


» Or on the ge. 
are deemed to, 
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of conſcience in WV:/minfter, 
| 
Covi debts: in the Tower hamlets, 23 
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| clergy, 1 Geo, 3. & 
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death without clergy. 


y of ſmall debts in King flon upon Hu! 


F 


't, . , 
. Fore reconery'of ſmall debts within the hundreds of 
: 


Blackheath, of Bramley, and Beckenham, of. Rekeſ,y, othei- 
wiſe Ruxy, and of Liitle arid Zrſſneſs, in the county 9, 
"Kent, 5 Geo. 3. c. 8. Extended to the hundred of //a- 
Hinton; in the (county of! Surry, 6'Geo. 3. < 0. Ex- 
plained and amended, 10 Gez.-3. c. 29. 

Within the* bundreds' of ' Chippenham, Carre, and Da- 
merham' North; and lordſhip or liberty of Corſbam, in the 
county of #lts,.5 Geo: 3.'c. 9. cre BY 
| Within the city of Bath, and the liberties thereof, 
Geol 3.441615 j 
n the borough cf Derly, 


 Withi and the liberties kereof, 


Other, and ſuch matter may be given in evidence upen 


5. 


0 Geo, 3 ws we Within 


DEC. 3 & * 


- Within Oey hn King's Lym, and” the liberties BY ufed to deceive another 'man by any means ; which 
hereof 10 Geo.'q. £20 \ 1-4 pet Balls, * ath-no other more proper or particular r r 
For the: recovery of fmall debts within the' patiſhes of or offence. W/eff's $yinb0l, tit, ad. Onitn. YR og 
Poulton, Kirkham, Lytham, and Biſpham, und townſhips | Deceptidne, Diſteit; Covm, wh $. FR 
of Peojetrnd wr > in the county palatine of Zan- Y Serjcahts ie others ſhall not conſent to any deceit on 
2ry\ x0 Geo, 34 66265 oo ©» *.7 [the court, oh pain of a year's impriſonment, tc f 
”—_ to-and from the King: _ "The: pledges ſhall *not | 72/m. 1. 4 Ed. t. c of Writ F deceit Was cM 
be diſtrained where- the debtor is ſufficient, © 34: C. 9] tainable, 2 Ed. 3. c 17. 
Hem, 3. © 8. re tr gh tea BPO WY Oecem tales. See Gates, WEL 
Rem edy for he fb againſt the principal debtor, | dee ny and Decenniers, See D2ciners, 
M. C. - J-6. Go yt #s Yaz SS] Orecennary, ( Decennaria) The limits or compaſs © 
Mo Jebtot dying, the King ſhall'be firſt paid, A1. C. ten friburghs. (0 hv | | tg g. my of 
g H. 3-< 18. -: - OS OT NNN (."@rromun: " Ve NUCſerum, * OT No 
Diſteſs-ſor debt may be fed by the owner, and ſhall not | ' Deceptione, Is a writ that Hieth properly againſt him 
be ſold wy fifteen days; &c. De Diftridtione Scaccarii, rn deceitfully doth any thing in the name of another, 
YA 8 2 Es. | | | | or one that. receiveth damage or. hurt thereby. AF, N. B. 
. Mort AS: the King's debts ſhall acquit the debtors fol. 9g. This writ is en original or Taker, 4 ap- 
at the Exchequer, De Deftric. Scacc. 51 H. F fl. 4. on peareth by the Old Nat. Brev. fol. co. where you may 
in of treble damages, &c.- Star. Weſt. I. 3 £4. I. c. 19.| read the uſe of both. For fome PbfaAlion, take | the 
Proceſs againſt ſheriffs' for not acquitting, &e. De] words of that book ;>—This writ of deceit, when it is 
Viteom, Sc. 14- Ed. 2. Mi ap Mogicgink HH on roger gs original, heth in caſe where deceit is uſed by one man to 
The order of accounting at the Exchequer, Stat. de] another, by which decert he may be diſherited, or other- 


Sac, 68 BH. ft oo - **,  , | wiſe evil treated, as appeareth by the Regi/ter, &c. And | 
Pantry: of delaying payment of the King's debts, or | when it is judicial, then it lieth out of Ft] of record ; 7 
taking money for it, Sa. IWeftm. 1. 4 Ed. 1. 6. 392. | as in caſe where a ſeire facias is ſent to the ſheriff, that | 


\ Direftions for diſcharging the debts that have been | he warn a man to be before the Juſtices at a certain day, 
id to ſheriffs, &c. Stat. Rutl. 10 Ed. 1. f. 3. &c. Stat. | and the ſheriff returns the writ, ſerved, whereas the ſaid 
de Fin. Levat. I Ed. 1. Nil. 1. c S- | | man was not warned, by which the party that ſued out 
- Pleas not to be held in the Exchequer; unleſs they | the ſcire | way recovereth ; then the party which. ought 
touch the King, or his 'miniſters, Stat. Ruti. 10 Ed. 1: | to have been warned ſhall have. the ſaid writ againſt 
ſ, 1. | 8 _ RE do the ſheriff. In the Terms of the Law, it is ſaid, that the 
On finding ſurety for the King's debt, the diſtreſs original writ of deceit lieth where ,any dcceit is done by 
ſhall be releaſed, Art, ſuper Cart, 28 Ed, 1. flat. 3.| man to another, fo that he bath not oiEciedtly Derforrned 
& 12. : LEY his bargain or promiſe :.. in the "writ Judicial, he con= 
- The King's debts ſtalled according to the ability of the | curreth with the, former book. "See Reg. Orig. fol. 112, 
debtor, and'to be levied /alvo c:ntenemento,, 1. Ed. 3. fl. 2. _ the Regi/t, Fudicial, in that table, verbo Deceptione. 
\ASAfandi in execution confefſing a debt to the King/| Deries tantum, Is a writ .that lies againſt a juror, 
ſhall be remanded at the plaintiff's ſuit, -1'R. 2: c. 12. *| who. hath taken money for giving his verdiCt, called ſo 
© No recognizance or bond in the double ſhall be taken | of the effeft, becauſe it is to recover ten times ſo much as 
in the Exchequer for- the King's debt, 13 R. 2. ff. 1.| he took. It lies alſo againſt embracers, that procure ſuch 
6 14+ | | Jan, inqueſt. Stat. 38 Ed. 3. c. 12, 13. Reg. of Writs, 
Commiſſions ſhall be ſent'to inquire into the truth of | fol. 188. F.N. B. fol. 171, - Ee 
accounts paſſed in the TT 6 H. 4: c. © But gecies. tantum doth not lie againſt the embracer, if 


Accounts for' diſmes not" chargeable with ep men's | he embrace. and take no money ; ſor he. ought to take 
ſuits in the Exchequer,' 1 Ricu 7; 'c. 14. = | money and alſo embrace. Yet jt lies againſt the jurors, 
.. Bonds to the King of the ſame force as the ſtatute | although they do not give a verdict, if they take money ; 
ſtaple, 33 H. 8. c. 39- Ws IO OEMS | and fo, it is ſaid, it they give a true verdict, decies tantum , 
- Recognizances how diſcharged, 33 Z. 8. c. 39. /. 12. ] lies, if they take money. Dyer 95. , 
| Auditors, &c, their fee, 33 H 8. c. 39. f. 17. 20. |* Dectes tantum lies againſt ſheriffs taking reward for ar- 
Penalty of auditors and receivers not accounting, 33 raying a pannel, 18 Hen. 6.'c. 14. es . 
H. 8. «© 39." f. 83. phy lier pe brrageres" * |] © For more of decies tantum, fee 5 Vin. Ab, 378—382. 
- How a bond given to the King ſhall be ſued, 33 H. 8.]  Decrimation, Dectmatio. The puniſhing every tenth 
6 39. {. 50, &e. LE oe Mn Ghins © | foldier by lot, ,was termed dectmatio [zgioms: it may be 
"The King” ſhall recover coſts, '33 H. 8. c. 39. /. 54- | ftretched_to ſignify tithing, or paying the tenth part, 
- The penalty-of not paying a rent reſerved to the crown, | There was another ſort of decimation in ;the late times of 
33 H. 8. c. 20: /. 63, & 72. 5-8 | © | uſurpation, which too many of his Majeſty's loyal ſub- 
" The Kings prerogative in ſuit, 33 H. 8, c. 39. [. 74, | jets have ſo much ſad cauſe to remember, that I need 
Matter of *equity may be pleaded in diſcharge of a debt] not renew the memory of it. Cowell, edit. 1727. 
to the King; 33H. 8. «. 39. /. 69. nh Fan | . Deciniſs folvendis pzo poſſeſionivus gitengeuarum, Is a 
At what time ' the” King's' receivers ſhall account and | writ, or letters patent, yet extant in the Rygi/er, which \ 
make their payments, '7 Ed, 6. ct. ©.  ».. Hay againſt thoſe that had farmed; the privrs abens Jands 
The lands of receivers and accountants made liable to of the King, for the rector of the pariſh, to recover his 
pay their debts to' the' crown, 13 Eliz. c. 4. 27 El:z. tithe of them. Reg. Orig. fol. 179. 
c z: Made liable to'be ſold," 39 Ez. c. 7. Na, Deciners, Decruniers, or Doſiners, (Decennarii) De- 
| No debt to be” afſigned'to' the King, but ſuch as ori-| rived from the French dizieme, tzrith, fignifieth, in the 
ginally accrued to the King's debtor, '7. Fac. 1, .c. 15, | ancient monuments of our law, luch as were. wont, to 
The King's teftafif returned! in 'arfear by miſtake ſliall ] have the overſight and check of ten friburghs, for the 
be diſcharged on producing his receipt, 11 & 12 FL, 3; maintenance of the King's peace ; and the limits or com-, 
& 2 fnghde (mo © © © Toaſs. of- their juriſdiftion' was called Decenna. Brat, 
_Aecountants' to the crown charped with intereſt, 12 |/ib. 3, trac. 2. cap. 15. of whom, you may alſo read 
W.3. c. 11." 2 '& 4 4 Þ v codeonens 2 © | Fieta, bib. 1. cap. 27- and Reg. Orig fil. o8. b. Theſe 
Penalties on receivers detaitiing of miſapplying money, | ſeemed to have large authority in the Saxerns time, taking. 
 Ann.'c 21, fe 14 G LING 9: 40k | +, | cognizance of ,caules within their, circuit, and redrefſing " 
Penalties on' not” duly diſcharging* debts received, '3| wrongs by way of judgment, as you may read in the laws | .N 
4 ES 1h {x wn 4 ww” © King Edward, publiſhed” by | Lamb. zumb. 32. in 


RE 
. 


'Deceit,-( Deceptto, dolus )- Is'a ſubtle 'trick of device, | later times mention is made of theſe, as in Britton, cap. 
Whereunto wy che drawn all" manner of* craft, ſubtlety, |'12. who. faith in the King's perſon (as he 'writeth his 
ight, cunning, covin, colluſion, atfd prac- | whole book in that manner}, * We will that all ow 

| | DELAY that 


Wile, fraud, 
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that be fourteen years old ſhall make oath; / that they will 
be ſufficient and loyal unto us, and that they will neither 
be felons, or aſſenting to felons:;, and we will that: all be 
en dozeine & plevis per dozeners, that is, profeſs themſelves 
of this or that dozeine,. and make or offer ſurety of their 
behaviour, by theſe or thoſe dezeniers, except religious 
perſons, ders, knights, and their eldeſt ſons, and wo- 
men.” Yet the ſame author, in his twenty-ninth chapter, 
towards the end, doth ſay, that ail of twelve years old and 
upwards are puniſhable for not coming to the turn of the 
ſheriff, except earls, prelates, barons, religious perſons, 
and women. Staundf. Plac. Cor. f. 47. out of Fuz- 
herbert, hath theſe words : ** "The ſame law is,. where the 
dozeniers ma preſentment, that a felon is taken for fe- 
lony, and delivered to the ſheriff, &c,” And Kitchin, 
out of the Regi/ter, and Britton ſaith thus : © Religious 
perſons, clerks, knights, or women, ſhall not be decinzers,” 
fel. 33. From all which premiſſes may be gathered, that 
of late times this word fgnifieth nothing but ſuch a one 
as by oath of loyalty to his Prince is ſetthed in the com- 
bination or ſociety of a dozeine, And a dezeine ſeemeth to 
extend ſo far as every /ecet extendeth ; becauſe in /e-ts on! 
this oath is miniſtered by the 9+5uh wh, and taken by eh 
as are twelve years old and upwards, dwelling within the 
compaſs of the Ucet where they are ſworn. F. N. B. fel. 
161, a. The<particular of this oath you may read in 
Braflin, lib. 3. traft. 2. cap. 1. num. 1, where he ſetteth 
down fifteen years for the age of thoſe that are ſworn 
to the King's peace ;, but /ib. 3. tra#?. 2. cap. 11. num. 5. 
he nameth twelve years, Sce Anlavghe, From hence 
we may note the diverſities between the ancient and- pre- 
ſent times, in this point of law and government, as well 
for the age of thoſe that are to be ſworn, as alſo that 
decennier is not now uſed for the chief man of a dozen, 
but him that is ſworn to the King's peace. And laſtly, 
that now there are no other d:zeins but Jets; and that no 
man ordinarily giveth other ſecurity for the keeping. of 
the King's peace, but his own oath ; and that therefore 
none anſwereth for another's tranſgreſhons, but every man 
for himſelf. See Frank-pledge, and 2. part Inf. fol. 37. 
Cowell, edit. 1727. ns 

Declaration, (Declaratio) Is a ſhewing in writing 
the gricf and complaint of the demandant, or plaintiff, 
againlt the defendant, or tenan', wherein he is ſuppoſed to 
have done ſome wrong. And this ought to be plain and 
certain, both becauſe it impeaches the defendant, and 
alſo compels him to. anſwer thereto, Such a declaration, 
in an action real, is termed a count. Note; that the 
count, or declaration, ought to contain demonſtration, decla- 
ration, and concluſion, In demonſtration are contained 
three things: quis queritur, contra quem, & pro qua cauſa. 
In the declaration there ought to be compriſed, guomedo 
inter partes attio accrevit, quando & qua dit, anno & loco, 
& cur dabitur, And in the concluſion, he ought to aver, 
and proffer to prove his ſuit, and ſhew the damages he 
has ſuſtained by the wrong done him. See Count. 

A declaration ought to contain two things, viz. cer- 
tainty and verity; for that is the foundation of the ſuit 
whereunto the adverſe party muſt anſwer, and whereupon 
the court is to give judgment. Co. Litt. 303. a. 

Declaration muſt be certain, containing, 1. Such ſuf- 
ficient certainty whereby the court may give a peremptory and 
final judgment upon the matter in controverſy. 2. The 
defendant may make a dire? anſwer to the matter contained 
th-rein. 3. That the jury, alter iſſue joined, may give a 
complete verdift thereupon. 4. No blank or ſpace ta be left 
therein. Brown's Annal. 3. 

Though the rule of law is, that declarations ſhall net 
be taken by intendment, but ought to have certainty ; yet 
this has an expy/ition and a meaning, viz. that wherg the 
uncertainty is ſo great, that it ts indifferent to take it ether 
way ; but where one way 1s more ſtrong, and the indiAment 
this way much exceeds the intendment the other way, ſuch 
intendment ſhall be allowed, and declarations ſhall be ad- 
judged good by ſuch intendment. As in debt again/! an 


heir, the count ſtall be gord, notwithſlanding the plaintff 


does not fſhew that the executors have no aſſets; for it ſhall 
be intended, becauſe it ſhali be- preſumed, that otherwiſe 


but perhaps itt might be for a cart-load, or the like, of 


ſorbear it,. promiſed to pay bim. Alter verdi@t, judgmen; 
was arreſted, becauſe of the uncertainty of the ſum in 
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the plaintiff: would not have brought bis aQion. p7, © 


193. a. b, 1 Eliz. Wroteſley v. Adams, 

In' the Book of Entries is ſet forth, that treſpaſs wa 
brought for heaps of flones, without mentioning any cer. 
tainty z. cited arg. but Dodderidge ſaid, that the counſel 
who cited it, never faw an aCtion for. a heap of ſtones 


ſtones. Palm. 447. Hill, 2 Car. B. R.. in th 
Clapham v. Middliton. dank 
An aQtion of treſpaſs was brought, quare te//as diverſe; 
( Anglice earthen pots) ip/ftus querentis cepit ; and moved 
that. it is naught for the uncertainty, and ſo was the 
opinion of the court, as 5 Rep. 34. Treſpaſs was quare 
piſces ſurs' copit, without ſhewing the number, or of wh; 
nature they were, and therefore naught, Noy g1. Miz, 
2 Car. B. R. Clapham v. Middleton. 
Action /ur le caſe, and declares, that wher:as A, Was 
indebted to him 208. & ultra, B, in conſideration he would 


the declaration. Freem. Rep. 443. pl. 601. Mich, 1676, 
Caufon's caſe. - "BY 

In caſe againſt a phyſiaan, it is ſuſſicient to ſay, uy 
he adminiſlered phyfic unſeiifully, &c. without ſhewing thy 
particular d:fef? in his ſell, Per Holt Ch. J. in delivering 
the opinion of the court. Lord Raym. Rep. 471. Paſch, 
11 Jill, 3. in the caſe of Greenvelt v. Burwell. 

In caſe for negligently managing his ſhip, that it ru 
over the plaintiff's barge; the plaintiff declared, that by 
was poſſeſſed of a barge, laden with divers goeds and mer. 
chandizes generally, &c. the declaration is too general, 
and the particular goods ought to have been mentioned, 
as in caſe for burning a houſe of goods, or otherwiſe ng 
damages ſha'l be recovered ; per Fo/t Ch, J. at the fittings 
at Guildhall, Hill. 2 Ann, Martin v, Henrickſon, Sce 
7 Vin. Abr. J83—393- | : 

Declaration ſufficient, if good in ſubſtance, 36 Z1. 2. 
c. 15. How to be delivered to priſoners, 4 & 5 //i. 
AT. c. 21. See Piiſon. 

Formerly the declaration itſelf uſed to be delivered to 
the defendant's. attorney to keep till he had made a copy 
of it, and then return it ; but inconveniencies atiſing, a 
rule was made, Trin. 12 Will. 3. whereby the plaintiff's 
attorney is only bound to deliver a copy of the declaration 
to the defendant's attorney, who is to pay for the ſame 
after the rate of 4 d. fer ſheet, computing ſeventy-twwo 
words to a ſheet, beſides the King's duty. 1 Att. Praf. 
in K, B. 146. 

And by the ſame rule, if the defendant's attorney re- 
fuſes to pay for the copy of a declaration, the plainiff's 
attorney. may leave the copy with the clerk of. the de- 
clarations, who is to receive the ſame without fee or re- 
ward ; and the plaintiff's attorney having given a rule to 
plead, and demanded a plea, may ſign judgment for 
want of a. plea, and'the plea is not to be received before 
the copy of the declaration is paid for. 1 Att, Prat. mn 
K. B. 147. | | 

Where ſpecial or common bail ſhall be filed for any 
defendant, and notice thereof given, the attorney for the 
plaintiff ſhall deliver the declaration to the attorney fos 
ſuch defendant, who ſhall pay for the ſame, But it the 
attorney for the defendant, or his clerks in his abſence, 
ſhall refuſe to pay for the ſame, or if the place. of habita- 
tation of ſuch attorney for the defendant ſhall be unknown 
to the attorney for the plaintiff, then the attorney for the 
plaintiff may leave the declaration in the office with the 
clerk of the declarations,. but immediately muſt give n0- 
tice thereof in writing to the defendant or his attorney 3 
and ſuch declaration fhall. be deemed well delivered only 
from the time of ſuch notice. 14, 16, 

Upen the delivery of every copy of a. declaration, 0r 
taking the ſame out of the ofkce, the defendant's attor- 
ney ſhall pay to the plaintiff's attorney 44. for the de- 
fendant's warrant of attorney, which warrant of attor- 

ſhell file with the proper of- 
ficer; and upon the defendant's attorney refuling t9 PAY 
the ſaid 4.4. for the warrant, judgment may be ſigned, 
Mich, TI 1 Att. Pr, in x B, 147, 148. | hoy 
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Formerly the defendant in all caſes had an imparlance 
to the term next afrer the return of the proceſs, except 
the proceedings where by original, or for or againſt attor- 
nies, or other privileged perſons, or againſt priſoners in 
cuſtody of the marſhal; in which caſes the defendant 
was bound to plead, without any imparlance, the ſame 
term the declaration was delivered (if delivered four days 
before the end of the term), and except the proceedings 


were by habeas corpus, or the proceſs was retufnable the. 


6rſt return of Eafter or Michaelmas term, and the aCtion 
laid in London or Middleſex ; in which laſt caſe, if the 
declaration was delivered before the Effoin-day of Men, 
Paſ. or Craſtinum Animarum, the defendant was to plead 
two days before the Effoin-day of the ſubſequent term, 
Mich. 5 Anne. 1 Att. Prat. in K. B. 148. 

But now, by a rule made in Trinity term 5 & 6 Geo. 
2. upon all proceſs to be ſued out of this court, return- 
able the firſt or ſecond return of any term; if the plain. 
tiff declares in London or p28 in and the defendant 
lives within twenty miles of London, the declaration ſhall 
he delivered with nottce to plead within four days aſter 
delivery, and the defendant ſhall plead within the aid 
four days without imparlance ; and in caſe the plaintiff 
declares in any other county, or the defendant lives above 
twenty miles from Londen, the declaration ſhail be de- 
livered with notice to plead within eight days after the 
delivery, and the defendant ſhall plead within the faid 
eight days withour any imparlance ; and in default of 
pleading in either of theſe caſes, judgment may be centered. 
1 Atter. Praft. in K. B. 148, 149. 

In both theſe caſes the declaration muſt be delivered 
at leaſt four days before the end of the term, excluſive of 
the day of the delivery, otherwiſe the defendant will be 
intitled to art imparlance. nx Attor. Pra. in K. B. 


139. : 

Ahere a copy 6f the proceſs is ſerved, and an appear- 
afice is entered, or common bail filed for the defendant by 
the plaintiff's attorn2y; a copy of the declaration muſt be 
left in the ofhce of the clerk of the declarations, and notice 
thereof is to be given to the defendant, by.delivering to, 
or leaving for hin at his laſt or moſt uſual place of abode, 
a note in writing, fignifying the nature of the aCtion, 
at whoſe ſuit proſecuted, and the time allowed by the 
reles of court for pleading thereto, and that unlefs ſuch 
deferidant plead thereto within fuch time, judgment will 
be entered againſt him by default; and from the time 
only of giving ſtich notice, ſuch declaration ſhall be 
well delivered ; and if the defendant does not plead with- 
in ſuch limited time, judgment may be ſigned without 
farther notice, or other calling for a plea, and the plain- 
tif may thereupon give notice of executing his writ of 
inquiry, either by "delivering a notice in writing to ſuch 
detendant or defendants, or by leaving the ſame at the 
laſt or moſt uſual place of abode of ſuch defendant or 


defendants, Trin. 1. Geo. 2. 1 Attorn. Pratt. in K. B. 
MW I 50. | 
- When a defendant has filed ſpecial or common bail 


any perſon may deliver or file againſt him a declaration 
by the bye at any time (ſitting the court) during the term 
wherein the proceſs againſt the defendant was returnable ; 
and | have heard it faid, that the plaintiff, at whoſe ſuit 
the proceſs is, might declare againſt him in as many ac- 
trons as he thinks fit, before the end of the next term 
after the return of the proceſs. 1 Attorn. Prad. in K. 
B. 152, 153. | 

But for ſettling the praCtice of the court touching de- 
Caring by the bye in caſes where the plaintiff in any ac- 
tion or ſuit ſhall file common bail for the defendant, pur- 
ſuant to the late aCt of parliament for-preventing frivo- 
volous and vexatious arreſts, it is ordered, that in all ſuch 
Cſes the plaintiff in ſuch ation or ſuit, wherein com- 
mon bail hath been or ſball be ſo filed as aforeſaid, may 
deliver a delaration by the bye againſt ſuch defendant, in 
like manner as he might have done by the ancient prac- 
tice of the eourt ; but that no other perſon (except ſuch 
Phntiff)- is or ſhall be capable of delivering) a declara- 


tion by the bye againſt any defendant by reaſon of  com- | 


plaintiff as aforeſaid ; and 


mon _bail'being ſo filed by an 
by whom common bail ſhall 


for the better diſtinguiſhi 
You L. No as ing 


| 


DEC 


have been filed in any aQtion or ſuit, it is farther ordered, 


that in all caſes where common bail ſhall be. filed by the - 
plaintiff for the defendant by virtue of,the ſaid aCt, theſe 
words ſhall be wrote on the: bail-piece, vis. Jiled accord- 
eng to the /latute, or words to the- like effeft. Mith. 10 
Geo. 2, t Alttor. Pradt. in K. B. 153, 154+ | 

Upon all pr6ceſs to be ifſued out of this court, return- 
able the firſt or ſecond return of any term, where no 
afhidavit ſhall be made and filed of the tauſe of aQtion, 
purſuant to the late aCt of parliament for preventing fri- 
volous and vexatious arreſts, the plaintiff may deliver the 
declaration de bene e//z,” at the return of ſuch proceſs, 
with notice to plead within eight days aſter the delivery 
thereof; and if the defendant doth not kle common 
bail, and plead withia the ſaid eight days, the plaintiff 
having filed common ball for the defendant, according 
to the ſaid at, may ſign judgment for want of a plea, 
a rule to plead having b:en duly entered ; and upon all 
proceſs to be iſſued; and made returriable as aforefaid; 
where an affidavit ſhall be made and filed of the cauſe of 
action, purſuant to the faid aR, the declaration may be 
delivered at the return of ſuch proceſs, with notice to 
plead in four days after ſuch delivery, if the a&ich is laid 
in London or Middleſex, and the defendant lives within 
twenty miles of London ;' and in. eight days if the aQtion 
is Jaid in any, other county, or the defendant lives above ' 
twenty miles from London ; and if the defendant puts in 
bail, and does not plead within ſuch time as is reſpeQtve- 
|y before mentioned, judgment may be ſigned, a rule to 
plead having been duly ehtcred: Mich. 10. Geo, 2, t 
Attor. Pra@. in K. B. 154. SO BR, 

Where an executar's time. for pleading was out, the 
court would not inlarge his time for pleading, unleſs he 
would enter into a rule not to plead any judgment ob- 
tained againſt him after his time was out. Mod. Ca. 
3<8: & vide Bulft. 122,123; 

In an aQtion . requiring bail, the delivering a declara- 
tion before bail is put'in, is a waiver of the bail; and if 
before the bail be juſtifietl, it is an acceptance of them : 
but if delivered de bene eſſe, then it is only conditionally 
until good bail be HE in, or the bail already put in do 
juſiify, 1 Actor. Pra. in K. B. 155 

If proceſs ifſue but of this court returnable at a day 
certain, and the deferidant doth by his attorney appear 
and file bail of the term whereia the proceſs is teturr- 
able, and the plaintiff doth not declare before the end of 
the term next following, a no»proſs may be ſigned with= 
out entering any rule to declare, or calling for a declara- 
tion, ahd the defendant ſhall have coſts taxed as uſual, 
Stat. 13 Car. 2. flat. 2.c. 2. f. 3. . 

And if the declaration ſhould be tendered at any time 
aſter the erid of the ſecond tetm, and before the nonproſs - 
is ſigned, the defendant is not bound to accept the declara- 
tion, but may ſign his n:nproſs at any time after the end - 
of the ſecond term. 1 Attor. Pra. in KR. B. 155. 

For other matter s of prafticez and the forms of declarae 
tions, fee the firſt vol. of the Attorney's PraCtice in the 
Court of King's Bench, and the firft vol. of the Attor- 
ney's Practice in the Court of Common Pleas. | 

Declaration of Uſes. See Uſcs. | 

Decree, By the laws of England a decree (notwith- 
ſtanding any contempts thereof) ſhall net bind the goods or 
moveables, but only charge the perſon. Chan. Rep. 193. 
12 Car. 2. Howard v. Suffolk. LELR 

A decree in Chancery is of the like nature with a 
judgment at Common Law. Chan, Rep. 234. 14 Car. 
2. Nannyv. Marim. Nath 

This court is cautious to make a decree without a pre- 
cedent. Chan, Rep. 240. 15 Car. 2. Roberts v. Win. 

No decree þro confeſs till after appearance. 3 Ch. R. 
22. Hill, 1667. Moy/er v. Peacock. | | 

Where there is a remedy at Jaw for one thing in a bill 
which is complicated with other matters which are proper 
in equity, in ſuch caſe equity will determine the whole 
matter ; fer Lord Chancellor. 2 Freem. Rep. 58. in pl. 
64. Trin. 1680. FS 
Where there is but one witneſs again/? the defendant's 
anſwer, the plaintiff can have no decree. Fern, R. 161. 


| pl. 151. Paſch. 1683. Alam v. Fourdon. 
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that be fourteen years old ſhall make oath; that they will 
be ſuſlicient and loyal unto us,. and that they will neither 
be f<lons,” or afſenting to felons, and we will that all be 
en dozeine & plevis per dozeners, that is, profeſs themſelves 
of this or that dozeine,. and make or offey ſurety of their 
behaviour, By theſe or thoſe dezeniers, except religious 
perſons, clerks, knights, and their eldeſt ſons, and wo- 
men.” Yet the ſame author, in his twenty-ninth chapter, 
towards the end, doth fay, that all of twelve years old and 
upwards are puniſhable for not coming to the turn of the 
ſheriff, except earls, prelates, barons, religious perſons, 
and women. Staundf. Plac. Cor. f. 41. out of Firz- 
herbert, hath theſe words : ** 'The fame law is,. where the 
dozenier s ma preſentment, that a felon is taken for fe- 
lony, and delivered tothe ſheriff, &c.” And Kitchin, 
out of the Regi/ler, and Britton faith thus : © Religious 
perſons, clerks, knights, or women, ſhall not be decinters,” 
fel. 33, From all which premiſſes may be gathered, that 
of late times this word ſgnifieth nothing but ſuch a one 
as by oath of loyalty to his Prince is ſettſed in the com- 
bination or ſociety of a dozeine, And a dozeine ſeemeth to 
extend fo far as every /ecet extendeth ; becauſe in /e-rs on] 
this oath is miniſtered by the wrred oy and taken by ſuc 
as are twelve years old and upwards, dwelling within the 
compaſs of the {cet where they are ſworn, F. N. B. fol. 
161, a, The<particular of this oath you may read in 
Brafln, lib. 3. tra. 2. cap. 1. nvm. 1, where he ſetteth 
down fifteen years for the age of thoſe that are ſworn 
to the King's peace ;, but /ib. 3. trad. 2. cap. 11. num. 5. 
he nameth twelve years. See Anlaughe, From hence 
we may note the diverſities between the ancient and- pre- 
ſent times, in this point of law and government, as well 
for the age of thoſe that are to be ſworn, as alſo that 
decennier is not now uſed for the chief man of a dozen, 
but him that is ſworn to the King's peace. And Jaſtly, 
that now there are no other d:zeins but Jets ; and that no 
man ordinarily giveth other ſecurity for the keeping. of 
the King's peace, but his own oath ; and that therefore 
none anſwereth for another's tranſgreſſions, but every man 
for himſelf. See Frank-pledge, and 2. part lnft. fol. 37. 
Cowell, edit. 1727. A | 

Declaration, (Declaratio) Is a ſhewing in writing 
the grief and complaint of the demandant, or plaintiff, 
againit the deſendant, or tenan', wherein he is ſuppoſed to 
have done ſome wrong. And this ought to be plain and 
certain, both becauſe it impeaches the defendant, and 
alſo compels him to. anſwer thereto, Such a declaration, 
in an action real, is termed a count, Note; that the 
count, or declaration, ought to contain demon/tration,. decla- 
ration, and concluſion, In demonſtration are contained 
three things : quis queritur, contra quem, & pro qua cauſa. 
In the declaration there ought to be compriſed, guomodo 
inter partes 'at19 accrevit, quando & qua dit, anno & loco, 
& cur dabitur. And in the concluſion, he ought to aver, 
and proffer to prove his ſuit, and ſhew the damages he 
has ſuſtained by the wrong done him. See Count. 

A declaration ought to contain two things, viz. cer- 
tainty and verity; for that is the foundation of the ſuit 
whereunto the adverſe party muſt anſwer, and whereupon 
the court is to give judgment. Co. Litt. 303. a. 

Declaration muſt be certain, containing, 1. Such ſuf- 
ficient certainty whereby the court may give a peremptory and 
final judgment upon the matter in controverſy. 2. The 
defendant may make a direft anſwer to the matter contained 
th-rein. 3. That the jury, alter ifſue joined, may give a 
complete verdift thereupon. 4. No blank or ſpace to be left 
therein. Brown's Annal. 3. 

Though the rule of law is, that declarations ſhall not 
be taken by intendment, but ought to have certainty ; yet 
this has an expoſition and a meaning, viz. that wherg the 
uncertainty is ſo great, that it is indifferent to take it euher 
way ; but where one way 1s more flrong, and the indiftment 
this way much exceeds the intendment the other way, ſuch 
intendment ſhall be allowed, and declarations ſhall be ad- 
judged good by ſuch intendment. As in debt againft an 
heir, the count ſtall be gord, notwithflanding the plaintiff 
be nt ſhew that the executors have no aſſets; for it ſhall 
b 


the plaintiff would-not have brought his aQion. Pl. © 


DEC 


193. a. b, 1 Eliz, Wroteſley v. Adams, 
In' the Book: of Entries is fet forth, that treſpaſs waz 
brought for heaps of flones, without mentioning any cer. 
tainty z. cited arg. but Dodderidge ſaid, that the counſel 
who cited it, never ſaw an aQtion for a heap of ſtones 
but perhaps it might be for a cart-load, or the like bf 
ſtones. Palm. 447. Hilk, 2 Car. B. R.. in the caſe of 
Clapham v. Middleton. 


An aQtion of treſpaſs was brought, quare te/1a; 4; 
( Anglice earthen hal 1p/tus pur .9n"? wake 5 xk - 
that. jt is navght for the uncertainty, and ſo wag th. 
opinion of the court, as 5 Rep. 34. Treſpaſs was quare 
piſces ſuvs' copit, without ſhewing the number, or of wh 
nature they were, and therefore naught, Noy 91. 14;;, 
2 Car. B. R. Clapham v. Middleton. 
Action: /ur le caſe, and declares, that wher:as A, wy; 
indebted to him 2Q 8. & ultra, B, in conſideration he wul4 
forbear it,. promiſed to pay bim. Alter verdiCt, judgmen 
was arreſted, becauſe of the uncertainty of the ſum in 
the declaration. Freem. Rep. 443. pl. 601, Mich. 1676, 
Caufon's caſe. - bf tt; 
In caſe again/t a fctan, it is ſuſhcient to 
he Ag aq unſeilfully, fc. without Gra 
particular d:feft in his ſell, Per Holt Ch. ]. in delivering 
the opinion of the court. Lord Raym. Rep. 471. Paſch, 
11 Jill, 3. in the caſe of Groenvelt v. Burwell, 
In caſe for negligently managing his ſhip, that it rus 
over the plaintiff*s barge ; the (plaintiff deddared, that by 
was poſſeſſed of a barge, laden with divers geeds and mer. 
chandizes generally, &c. the declaration is too general, 
and the particular goods ought to have been mentioned, 
as in caſe for burning a houſe of goods, or otherwiſe ng 
damages ſha!l be recovered ; per Fo/t Ch. J. at the fittings 
at Guildhall, Fill. 2 Ann, Martin v, Henrickſm, Sce 
7. Vin. Abr. J83—393- | : 
Declaration ſufficient, if good in ſubſtance, 36 £4. 2. 
c. 15. How to be delivered to priſoners, 4 & 5 Will. & 
AM. c. 21. See Piaiſon. - vo, 
Formerly the declaration itſelf uſed to be delivered to: 
the defendant's. attorney to keep till he had made a copy 
of it, and then return it ; but inconveniencies ariſing, z 
rule was made, Trin. 12 Hill. 3. whereby the plaintiff's 
attorney is only bound to deliver a copy of the declaration 
to the defendant's attorney, who. is to pay ſor the ſame 
after the rate of 4 d. fer,ſheet, computing ſeventy-two 
words to a ſheet, beſides the King's duty. 1 Att. Prat. 
in K, B. 146. | 
And by the ſame rule, if the defendant's attorney re- 
fuſes to pay for the copy of a declaration, the plainiiff's 
attorney. may leave the copy with the clerk of. the de- 
clarations, who is to receive the ſame without fee or re- 
ward ; and the plaintiff's attorney having given a rule to 
plead, and demanded a plea, may ſign judgment for 
want. of a. plea, and'the.plea is not to be received before 
the copy of the declaration is paid for. 1 Att, Pra. mn 
K. B. 147. | 
| Where ſpecial or common bail ſhall be filed for any 
defendant, and notice thereof given, the attorney for the 
plaintiff ſhall deliver the declaration; to the attorney fos 
ſuch defendant, who ſhall pay for the ſame. But it the 
attorney for the defendant, or his clerks in his abſence, 
ſhall refuſe-to pay for the ſame, or if the place of habita- 
tation of ſuch attorney for the defendant ſhall be unknown 
to the attorney. for the plaintiff, then the attorney for the 
plaintiff may- leave the declaration in the office with the 
clerk of the declarations,. but immediately muſt give no- 
tice thereof in writing to the defendant or his attorney 3 
and ſuch declaration- fhall. be deemed well delivered only 
from the time of ſuch notice. 14, ib. 
Upen the delivery of every copy of a. declaration, Or 
taking the ſame out of the office, the defendant's attor- 
ney ſhall pay to the plaintiff's attorney 44. for the de- 
fendant's warrant of attorney, which warrant of attor- 
ney” the plaintiffs attorney ſhall file with the proper of- 
ficer; and upon the defendant's attorney refuling t9 w 


e intended, becauſe it ſhall be preſumed, that otherwiſe 


the ſaid 44. for. the warranty judgment may be ligne: 
vs 5 Ann, 1 Att. Pr, in x B, 147, 148. FG 
| + | | | . 


D E C 
Formerly the defendant in all caſes had an imparlance 
to the term next after the return of the proceſs, except 
the proceedings where by original, or for or againſt attor- 
nies, Or over perro perſons, or againſt priſoners in 


cuſtody of the marſhal ; in which caſes the defendant 
was bound to plead, without any imparlance, the ſame 
term the declaration was delivered (if delivered four days 
before the end of the term), and except the proceedings 
were by habeas corpus, or the proceſs was retufnable the 
6rſt return of Eafter or Michaelmas term, and the aCtion 
laid in London or Middleſex z in which laſt caſe, if the 
declaration was delivered before the Efſoin-day of Men. 
Paſ. or Craſiinum Animarum, the defendant was to plead 
two days before the Effoin-day of the ſubſequent term. 
Mich. 5 Anne. 1 Alt. Praft. in K. B. 148. 

But now, by a rule made in Trinity term 5 & 6 Geo. 
2. upon all proceſs to be ſued out of this court, return- 
able the firſt or ſecond return of any term, if the plain. 
tiff declares in London or p98 an and the defendant 
lives within twenty miles of London, the declaration ſhall 
be delivered with notzce to plead within four days aſter 
delivery, and the defendant ſhall plead within the ſaid 
four days without imparlance ; and in caſe the plaintiff 
declares in any other county, or the defendant lives above 
twenty miles from Londen, the declaration ſhall be de- 
livered with notice to plead within eight days after the 
delivery, and the defendant ſhall plead within the faid 
eight days withour any imparlance; and in default of 
pleading in either of thele caſes, judgment may be entered. 
1 Attor. Praft. in K. B. 148, 149. 

In both theſe caſes the declaration muſt be delivered 
at leaſt four days before the end of the term, excluſive of 
the day of the delivery, otherwiſe the defendant will be 
intitled to ar} imparlance. x Attor. Praf. in K. B. 


139. : 

A rhere a copy 6f the proceſs is ſerved, and an appear- 
afice is entered, or common bail filed for the defendant by 
the plaintiff's attornzy, a copy of the declaration muſt be 
le in the office of the clerk of the declarations, and notice 
thereof is to be given to the defendant; by.delivering to, 
or leaving for hint at his Jait or moſt uſual place of abode, 
a note in writing, fignifying the nature of the ation, 
at whoſe ſuit proſecuted, and the time allowed by the 
reles of court for pleading thereto, and that unlefs ſuch 
defendant plead thereto within fuch time, judgment will 
be entered againſt him by default; and from the time 
only of giving ſuch riotice, ſuch declaration ſhall be 
well delivered ; and if the defendant does not plead with- 
n ſuch limited time, judgment may be ſigned without 
farther notice, or other calling for a plea, and the plain- 
tif may thereupon give notice of executing his writ of 
inquiry, either by "delivering a notice in writing to ſuch 
detendant or defendants, or by leaving the ſame at the 
laſt or moſt uſual place of abode of ſuch defendant or 
defendants, Trin. 1. Geo. 2. 1 Attorn. Pratt. in K. B. 


ye 350: 
- When a defendant has filed ſpecial or common bail 
any perſon may deliver or file againſt him a declaration 
by the bye at any time (ſitting the court) during the term 
wherein the proceſs againſt the defendant was returnable ; 
and | have heard it ſaid, that the plaintiff, at whoſe ſuit 
the proceſs is, might declare againſt him in as many ac- 
trons as he thinks fit, before the end of the next 'term 
after the return of the proceſs. 1 Attern. Prat?. in K. 
« 152, 153. X 

But for ſettling the praCtice of the court touching de- 
Caring by the bye in caſes where the plaintiff in any aC- 
tion or ſuit ſhall file common bail for the defendant, pur- 
ſuant to the late aCt of parliament for preventing frivo- 
volous and vexatious arreſts, it is ordered, that in all ſuch 
Gſes the plaintiff in ſuch aCtion or ſuit, wherein com- 
mon bail hath been or ſball be ſo filed as aforeſaid, may 
enver a deglaration by the bye againſt ſuch defendant, in 
lice manner as he might have done by the ancient prac- 
tice of the eourt ; but that no other perſon (except ſuch 
Plaintiff)" is or ſhall be capable of delivering a declara- 


tion by' the bye againſt any defendant by reaſon of com- | 
mon _bail-being ſo filed by an 

for the better diſtinguiſhing b 
23 


plaintiff as aforeſaid ; and 
y whom common bail ſhall 


Vort.T,. N 


have been filed in any aQtion or ſait, 


DrkE 


: it is farther ordered, 
that in all caſes where common bail ſhall be. filed by the - 
plaintiff for the defendant by virtue of,the aid a&t, theſe 
words ſhall be wrote on the bail-plece, viz. filed accord- 
ing to the flatute, or words to the- like effeftt. Mich. 10 
Geo. 2, t Altor. Pradt. in K. B. 153, 154- | 

Upon all pr6ceſs to be iſſued out of this court, return- 
able the firſt or ſecond return of any term, where no 
afhdavit ſhall be made and filed of the tavuſe of ation, 
purſuant to the late aCt of parliament for preventing fri- 
volous and vexatious arreſts, the plaintiff may deliver the 
declaration de bene efſe,”at the return of ſuch proceſs 
with notice to plead within eight days aſter the delivery 
thereof; and if the defendant doth not hle common 
bail, and plead withia the ſaid eight days, the plaintiff 
having filed common ball for the defendant, according 
to the ſaid at, may ſign judgment for want of a plea, 
a rule to plead having bzen duly entered ; and upon all 
proceſs to be iſſued; and made returriable as aforefaid; 
where an affidavit ſhall be made and filed of the cauſe of 
action, purſuant to the faid aQ, the deClaration may be 
delivered at the return of ſuch proceſs, with notice to 
plead in four days after ſuch delivery, if the a&ich is laid 
in London or Middleſex, and the defendart lives within 
twenty miles of London ;* and in. eight days if the ation 
is Jaid in any other county, or the defendant lives above ' 
twenty miles from London; and if the defendant puts in 
bail, and does not plead within ſuch time as is reſpeQtive- 
'y befort mentioned, judgment may be ſigned, a rule to 
plead having been duly chtered: Mich. 10. Geo, 2, i 
Attor. Pra. in K. B. 154. ILSS. Et 

Where an executor's time. for pleading was out, the ' 

court would not inlarge his time for pleading, unleſs he 
would enter into a rule not to plead any judgment ob- 
tained againſt him after his time was out. Adod. Ca. 
3<8: & vide Bulft. 122,123; 
In an aQtion . requiring bail, the delivering a declara- 
tion before bail is put'in, is a waiver of the bail; and if 
before the bail be juſtifiel, it is an acceptance of them : 
but if delivered de bene eſſe, then it is only conditionally 
until good bail be HE in, or the bail already put in do 
juſlify; n Actor. Pra. in K. B.155. 

If proceſs iſſue but of this court returnable at a day 
certain, and the deferidant doth by his attorney appear 
and file bail of the term whereia the proceſs is return- 
able, and the plaintiff doth not declare before the end of 
the term next following, a nehproſs may be ſigned with- 
out entering any rule to declare, or calling for a declara- 
tion, ahd the defendant ſhall have coſts taxed as uſual, 
Stat. 13 Car. 2. flat. 2.c. 2. f. 3: | , 

And if the declaration ſhould be tendered at any time 
aſter the erid of the ſecond tetm, and before the nonproſs + 
is ſigned, the defendant is not bound to accept the declara- 
tion, but may ſign bis n:nproſs at any time after the end - 
of the ſecond term. 1 Attor. Pra. in K. B. 155. 

For other matters of profiice; and the forms of declara+ 
tions, fee the firſt vol. of the Attorney's Practice in the 
Court of King's Bench, and the firff vol. of the Attor- 
ney's Practice in the Court of Common Pleas. © © 

Declaration of Uſes. See Uſcs. 

Decree. By the laws of England a decree (notwith- 
ſtanding any contempts thereof) ſhall net bind the goeds or 
moveables, but only charge the perſon. Chan. Rep. 193. 
12 Car. 2. Howard v. Suffolk. | 

A decree in Chancery is of the lite nature with a 
judgment at Common Law. Chan. Rep. 234. 14 Car. 
2. Nanny v. Martm. Sh | 

This court is cautious to make a decree without a pre- 
cedent. Chan. Rep. 240. , 15 Car. 2. Roberts v. Win. 

No decree pro confeſſs till after appearance. 3 Ch. R. 
22. Hill, 1667. Moy/er v. Peacock. TIED 

Where there is a remedy at Jaw for one thing in a bill 
which is complicated with other matters which are proper 
in equity, in ſuch cafe equity will determine the whole 
matter ; fer Lord Chancellor. 2 Freem. Rep. 58. in pl. 
64. Trin. 1680. : . 
Where there is but one twitneſs againſt the defendant's 


anſwer, the plaintiff can have no decree. Fern. R. 161. 


pl. 151. Paſch, 1683. Alam v. Fourdon. | 


7X Where 


e.3 0g 


Il/here no ordinary proceſs upon the firſt decree will ſerve | 


far the execution thereof, there muſt be a new bill to pray 
Execution of the firſt decree by a ſecond decree. 2 
Chan. Rep. 127, 128. 29 Car. 2, Lawrence v. Burney. 
Verbal agreement, though ſubſequent to the decree, yet 
ſhall not Nay the execution of it, but the remedy muſt be 
by original bill. 2-Chan.. Caſes 8. Mich. 31. Car. 2. 
Waklin v. Walthall. Jiſniffon affirmed op : 
After a decree of diſmiſſion affirmed on appeal to the 
Th a bill is brought for diſcovery of - a deed ſaid to be 


burnt, pending the appeal, which made-out the plaintiff's | 


title, ſo that aſter ſuch diſcovery, the plaintiff might 
apply to the Lords for relief. Defendant demurred, but 
was ordered to anſwer, but the plaintiff to proceed no 
farther without leave of the court. Per 7ffries C. 
Vern. 416. pl. 39%. Mich. 1686. Barbone v. Searle, 

Where there is a decree it cannot be altered but by bill 
of review, but where there is only a diſmiffion, an origi- 
nal bill may be brought upon a new equity, Arg. ſays it is 
an allowed difference. Yern, 417. pl. 396. ith. 1686. 
in caſe of Barbone v. Searle. 

A rule, that whenever a decree is entered by conſent, 
the merits after ſhall never after be enquired into, un- 
leſs there be an objeftion, that the word conſent be 
ftruck out of the order. M48. Tab. February, 1702, Nr 
cot v. Norcot, | 
An original bill, barely zn nature of a bill of reviver, 


and not broader and longer than a bill of reviver, does net | 


open the firſt decree, to have it looked into ; but it it be 
to enforce a decree, or carry it farther, then it opens 
the cauſe. Paſch. 1j0b. Abr. Equ. Caſes, 83. Varev. 
Weraall. 

Ordered, that no application ſhall be made again/? the 
minutes after a week; and no farther time to be allowed 
to petition for a hearing, but within a week after that. 
Sel. Caſes in Chan. in Lord Kirg's time 21.. Trin. 11. 
Geo. 1. An:;n. 

On a net bill to carry a decree into execution, court- may 
vary and alter what is thought proper z but on a rehearing, 
no farther than the petition extends ; but if .the petition 
be againſt the decree in general, though particular reaſons 
2re given, the whole is open; but otherwiſe it is, if the 
Petition be only againſt one or two particulars. 
in Chan. in Lard King's time 13, 14. Paſch. 11 Geo. 1. 
Eolchefter v. Colcheſter... | 

The rule of court is; that on appeal the whole cauſe is 
open ; but.on a rehearing, only ſo much as is petitioned 


ayainſt ; if all do not petition, it 1s open only to the pe- [ 


titioners. Sel. Caſes in Chan. in Lord King's time 24. 
Trin. 11 Geo. 1. Hayward v. Colley. 

On appeal the party may bring new matter, but aliter 
in review, unleſs there be a clauſe to reczive it Sel. 
Caſes in Chan. in Lord King's time 48. Trin. 11 Geo, 1. 
in Popping's Caſe. 

Decree may be altered upon proper application the 
ſame term it is ſo pronounged, without a rehearing. MS. 
Tab. May, 1725, Vaughan v. Bate. | 

No original bill can be to vacate a decree fened and in- 
rolled. - G. Equ, R, 185, Hill, 12 Geo,” Flagd. v. Man- 
«lt. 

/ Matters proper to be excepted to upon the maſter's report, 
ſhall never be objeCted to a decree after the report con- 
firmed. MAAS. Tab. April 28, 1726. Parker v. Stanley, 

All appeals from the Rolls are to be made to the Lord 
Chancellor, and decrees made at the Rolls muſt be ſigned 


or approved of by the Chanceilr to make them decrees of the | 


Court of Chancery, MS. Tab. March. 13, 1727. Adorſe 
v. Dubois. _ x 
A decree gained by fraud may be ſet aſide by petition, 


as well as a judgment at law by motion ; a fortizori may | 


ſuch decree be ſet aſide by, bull. 3 Fms's Rep. 111, 
Paſch. 17 31. Seldan v. Forteſcue Aland. | 

If a decree be obtained and znrel{zd, ſo that the cauſe 
cannot be reheard, then there 1s no remedy but by bull if 
review, which muſt be on error appearing 'on tbe face of the 
decree, or on matters ſubſequent thereto, as a releaſe or a 
receipt diſcovered ſince, 3 Hms's Rep.,371. Trin. 17.35- 
Zaylr V. Sharp. | : | | 


Sel. Caſes | 


One in the- Fleet was ordered to be laid [PITER bez. 


cauſe he refuſed to perform a decree. Tuth. 

Gardiner. ej pe | 1h. 129. South " 
. Fine was impoſed fos breach of a decree. 

cites Trin. 6 Car, L n v. Hopgood. Toth, 166, 
A defendant lay in the Fleet for breachof a decree, th 
plaintiff nevertheleſs prefers a bill to diſcaver an 6 hag 
defendant demurred, becauſe a double execution : 4 
over-ruled. Toth. 137, 138. cites Hill 1630, A4udl rn 
Harris. hs 
An original bill # execute @ detree of Iand; 2pai 
purchaſer, who claimed under parties Gor ag op 
cree, was allowed good on demurrer thereto ; per Lorg 
Keeper. Chan. Caſes 231. Trin. 26 Car. 2. Organ y 
Gardiner. ; 
' A ſequeſiration may be granted in the Exchequer. »« 
Mi has been always praCtiſed in Chancery = at 46 ins 
is for a perſonal duty, otherwiſe the juriſdiftion of the 
court of equity would be to little purpoſe, if it had nc 
authority ſufficient to ſee its decrees executed ; per three 
Barons ; but the Lord Chief Baron doubted,. becauſe the 
Lord Chief Baron Hale could never be prevailed upon to 
r 6 it, nor the Lord Jontague, to whoſe learning, he 
aid, he muſt greatly ſubſcribe ; but by the opinion 0£ 
the other three it was granted. 2 Freem, 
109. Trin. 1687. in the Exchequer, 
See 7 Vin. Abr. 394402. 

Derretals, Decretales, Are a volume of the Canon 
Laws, containing the decrees of ſundry Popes; or elle 2 
digeſt of the canons of all the councils, that pertained 
to one matter under one head. See Canon Law, 

: Decretals are Inſituta proprie Pape, precepta vero Regum, 
They were compiled into one body by Regino, Burchar- 
'dus, Anſelnizs biſhop of Lucca, and ve bithop of Char. 
tres; and afterwards by Gratian, who lived in the pon= 
tificate of Zrgenius the 'T hird : and becauſe his com- 
pilation was generally received and approved by the 
church, it was called the firſt Coileftion of the Derital;: 
of which you-may read at large in Baluzius, in his pre- 
face to the Dialogues of Anthony Auguſtine, &c, In this 
were contained the decrees of Alexander the 'Third, to- 
the time of Cele/line the Third. 

The ſecond colleCtion of the decretals was performed 
by Gilbertus and Alanus, and came out under the name 
of /elateran ; who, twelve years after the firſt collection, 
| Ray" this ſecond, containing not only the decretals of 
former Popes, but thoſe of Celz/ine the Third. 

The third &2lleCtion was begun by Fames A:jor, arch- 
deacon of Compoſ/iclia, and colleted out of the regi/ters 
of Innocent the I hird: it was called Romana Compilatic : 
but becauſe there were many things in it not generally 
received, therefore that Pope was prevailed on, that by 
his authority ſome perſon might be appointed to make 
another colleCtion; and accordingly Petrus Beneventanus, 
a notary, was appointed for that work, which was the 
firſt colleCtion that was publiſhed by authority. 

'The Council of Lateran, held under the ſame Pope 1r- 
necent, was the occaſion of publiſhing the fourth collec- 
tion : in which council there were feveral canons made, 
and reduced under ſ{eventy-one chapters. That Pope hav- 
ing, in the ſpace of five years after the publiſhing the 
third-colletion, made many more decrees himſelf, there 
were two editions printed z. one of the canons of that 
council, and another of his own conſtitutions ; and this 
was called the. fourth colleCtion. 

'The fifth colleion conliſts of the conſtitutions of 
norius the Third, colleted by Tarcred, archdeacon of. 
| Bolzgna, and publiſhed by Jrnccentius Cyronus, under the 
name of that Pope. Du Freſne. 

 Decuriare, Signifies to bring into order-: $i vero i= 
men, &c. proarater loci commiſerit, agatur rationabiliter de 0, 
gued de Regis agitur prepeſito, viz. ut eo rite decuriato 4c 
juſlo ordine depulſo, ille gui dignus fit Chriſta deſignetur-- 
Mon. 1.. tom 24.3- 

Dedbanna, (Sax. dedbana,) An aftual homicide, 0r- 
manſlaughter; from ded, faftum, and bana, hamicida,- 
Dui ad eccidendum aliguem innoxium redbanna, vel ded- 
——_ Fuerit convitius noxe, componat inde ſolus. 9.4 


Rep. 9g. pl. 


Gaaver v. Fountain. 
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' 1, cap: 85. Thats, if any one- hs” convidted 'of 
peg f biting another, either as: redebane, or acceſ- 
ſary by bis own counſel and--perſualion, or as _drdebane, 


- or actual committer of ofthe murder, then he ſhall himſelf 
alone compound for his fine of fatisfaftion. Cowell, edrr. 


"» 


07d, Is a warrant -in law, to the feoffee and his 
heirs: as if it be ſaid in a feoffment, A. |B. hath given 
and granted, &c. It is a warranty. (Co. on Litt. 3b. a. 

Bedicacion-day, ( Fe/tum dedicationts,) The fe 
dedication of churches, or rather the feaſt-day of the ſaint 
and patron of a church, which was celebrated, not onl 
by the inbabitants of the place, but by thoſe of all the 
neighbouring villages, who uſually came thitherz and 
ſuch aſſemblies were a'lowed by the King. Ad dedica- 
tienes, ad ſynodes, &c. venientibus /it ſumma pax. It was 
uſual for the people to feaſt and drink on thoſe days ; and 
in many parts of England they ſtill meet every year in 
villages for this purpoſe, which days are called feaffs. 
See at large the hiſtory of the inſtitution and obſervance 
of wakes or feaſts of dedication, in Kennet's Parach. An- 
tij» þ. 610. 
5 bing poteſtatem, Is a writ, whereby a commilſ- 
ſion is given to a private man, for the ſpeeding of ſome 
att appertaining to a judge. The Civilians call it Dele- 
gaticnem : and it is granted moſt commonly upon ſug- 
geſtion, that the party which is to do ſomething before a 
judge, or in court, Is ſv feeble, that he cannot travel. It 
is uſed in divers caſes, as to make a perſonal anſwer to 
a bill in Chancery, to make an attorney for the following 
of a ſuit in the county, hundred, wapentake, &c. Old 
Nat. Brev. fel. 20. 'To levy a fine, Yet. Symb. par. 2. 
rit. Fines, ſet; 11 2. and divers other effefts, as you ſhall 
ſee by F. N. B. in divers places. In what diverſity of 
Caſes this writ or commiſſion is uſed, ſee in the table of 
the Reg. Orig. verbo Dedimus poteſtatem. 
* Dee. See iivers. | ol 

Deed, (Fatum) Is an inſtrument written in parch- 
ment or paper, conſiſting of three things, viz. writing, 
ſealing, and delivery, and comprehending a contract or 
bargain between party and party ; of which there are two 
forts, deeds indented and deeds poH; which names ariſe 
from the form or faſhion of them, the one being cut in 
and out in the top or fide, which we called ndented, the 
other being plain. A deed indented is a deed conliſting of 
two parts, or more, (for there are tripartite, guadri- 
partite, and ſept«mpartite deeds; as that of Henry the Seventh, 
concerning his royal chapel at JYezAminfeer, ) in which it 
isexprefled, that the parties thereto have to every part 
thereof interchangeably ſet their ſeveral ſeals. "The cauſe 
of their indenting is, that it may appear they belong to 
one buſineſs or contraſt. A deed poll, or polled (anciently 
called charta de una parte, or charta ſimplex,) 18 a plain 
deed without indenting z and is uſed, when the vendor, 
for example, only ſeals, and there is no need of the ven- 
dee's ſealing a counterpart, by reaſon the nature of the 
contraft is ſuch, as it requires no covenant from the 
vendee; unleſs in ſuch caſe the vendor will, out of caution 
or curiolity, have a counterpart, to ſee, upon any occa- 
fron, what covenants himſelf hath given. See Coke on 
Litt. fol. 35. b. 

[here are three things of the effence and ſubſtance of 
a deed, viz. (.1.) wiiting in paper, (2.) in parchment, 
ſealing, and (3.) delivery. 2 C2 5. | 

And to a deed there are ten things neceſſarily incident : 
(1.) Writing, (2.) In parchment (vellum) or paper. 
(3) A perſon able to contract. (4+) By a ſufficient name. 
(5) A perſon able to be contratted with. (6.) By a ſuf- 
tictent name. (9,) A thing to be contrafted for. (B.) 
Apt words required by law. (9.) Sealing. And (10.) 
. Eclivery. Co. Litt. 35+ 6. 
1. 4; to the writing of a deed: all the matter and 
form thereof muſt be written before the ſealing and de- 
livery of it;; for if a man ſeals and delivers an empty 
piece of parchment or paper, although he therewithal gives 
commandment that an obligation or other matrer ſhall wc 
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| The writing muſt be finiſhed before it be ſcaled und 


delivered, or at leaſt before it be delivered f ing 
may be added to it afterwards, nor Roy roy 
be made in it; and therefore if a deed of obligation be 
| ore m —_— _ a blank for the ſum, which the 
obligee does r ſealing and delivery fill is wi 
_ the deed void. oor 28, Da ooo 
nd if a deed be made as an obligation finple, and 
after upon the back of it, before the | mem mh - 


aft, of | very, is written the intent of the bond is to pay 107. for 


ſuch coſts ; this if it was perfe& might be a good con 


Y | dition, if there were words of concluſion ; but if it be 


written after the delivery of the deed, it cannot b . 
Hetley 136, 137. F ; 4 
A deed may be written in any hand, as in text, court, 
or Roman hand; or in any language, as in Latin or French, 
and 1s as good as a deed written in Eng/i/þ and in a ſecre- 
tary hand. 2 Co. 3. | 
. And itis not neceſſary that the Latin or Engliſh whereby 
it is made, be true and congruous, for falſe ' and incon- 
gruous Latin or Engliſh ſeldom hurts a deed, for the rules 
of the law are, falſa orthographia non vitiat chartam : 
faiſa grammatica non vitiat conceſſinem, Co. Litt. 6, $5» 
121, 10, 133. And yer oſs Latin, if it be very bad, 
may make a deed void. Yelv. 193. | 

And although the writing be bad, and beſides the lines 
be written crooked, yet this will not hurt the deed. 

And if there be my alteration, raſure, or interlinin 

made in any part of the deed before the delivery of it, 
this will not hurt the deed. 
But in ſuch caſes it is policy to make a memorandum 
' of it upon the back of the deed, and to give the witneſſes 
notice of it, (this is now uſually done in the atteſtation of 
the deed thus: ſealed and delivered, the word —— being 
firfl interlined, &c.) For otherwiſe, if it be in any 
place material, as in the name of the grantor, gran- 
tee, in the limiting of the eſtate, or the like, and it 
cannot be proved to be done before the ſealing and deli- 
very of it, eſpecially if it be a deed poll, it is greatly 
Tone, Co, Litt. 37. 225- Perk. S. 155, 125, 126, 
127, 128. 

A deed muſt be written in paper, parchment, or vel- 
lum, as being tbe leaſt ſubjeCt to alteration ; for if writ- 
ing be on a piece of wood, linen, the bark of a tree, 
a ſtone, or the like, and be ſealed and delivered, it is no 
good deed. Co. Litt. 229. a. F,N. B, 222. 

It may be written either in a piece of looſe paper or 
parchment, or in a paper or parchment ſewed in a book. 


Bro, Oblig. 67. Co. Litt. 137, 139. But the pa 
parchment mult in.moſt caſes © es. paper or 


And although a deed be never ſo well written as to the 
hand and language, and on parchment and paper, and 
duly read, ſealed, and delivered, yet it muſt be formally 
and orderly written as to the matter and manner of it, 
acoerding to the law, that is, there muſt be ſufficient words 
to ſet forth the agreement, and, to bind the parties to 
perform it ; for a deed may be void; and loſs its force in 
all, or part, for repugnancy, - uncertainty, miſtake, defi- 
ciency, and error. | 

3- Another thing incidently neceſſary to the making a 
good deed is, that the party contraCting is capable of giy- 
ing, granting, &c., 

For ſome perſons are diſabled by Common Law, and 
ſome by ſtatute ; ſome are abſolute, and ſome are ſecun- 
dum quid only ; as in the caſe of infants, feme coverts, 
ideots, perſons on compos mentis, aliens, tenants in tail, 
eccleſiaſtical perſons, and others, ſome of which may 
not make any deeds or eſtates by them at all; others 
but - and ſo limited and qualified. Stat, 32 Hen. 8 
cap. 28, 

Diſabilities to make deeds, &:. are chiefly amongſt 
perſons of non-ſane memory, infants, aliens, women 
who have huſbands, men who have wives, women that 
have had huſhands, and lands ſettled by their huſbands 
upon them, perſons born deaf and dumb, perſons attaint 
| of tre:ſon or felony, or in a premuwnire, clerk convict, 


written in it, which js done accordingly, 3» this will4-leper, baſtard, tenant in tail, eecleſiaſtical perſons, as 


rot make it a good deed. Co. Litt, 171, Perk. S. 118 


' I19, 


| common, coparceners, giflciſors, difſeiſces, Fc. 


biſhops, parſons, and the like joint-tenants, tenants in 


And 
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And this in ſome of them is in part and temporal on- 
ly, but in others of them it is abſolute, univerſal, and 
perpetual. | , | 

| But for all other perſons male and female, and for all 
other bodies natural and politic,. either /as ſole corpora- 
tions or aggregate, and for all perſons eccleſiaſtical and 
temporal, they are capable to be grantors and grantees, or | 
to give and take by deed. - A | | 

So that if atiy ſuch-perſon be ſeized of an eſtate in fee 
ſimple in his own right, he may by deed in writing in 
pais, or without writing, by parol, make what gift, grant, 


"Pure upon it, as he pleaſes. 


ut he who has but .an eſtate tail in land can only 


ake a leaſe of it for his own life by deed, or ſuch a | 


leaſe as is within the fat. 32 Hen. $. 

Ecclefiaſtical perſons cannot make a leaſe of their ec- | 
cleſiaſtical lands for longer than theif own lives, or ſuch 
a leale as is warrantable by the ſtatute of 13 Eliz. cap. to. 
and 1 Fac. 1. cap. 3. and others. | 

And he who has only an eſtate for his own or an 
other's life, or a leaſe for years of land, may give, 
grant, or charge it at his pleaſure, for ſo long as his eſtate 
laſts; and it will be good to all' purpoſes, and againſt all 
perſons for that time. 

And a man who has an eſtate in land to him and his 
wife, and his heirs, may make what eſtate he will of it, 
and this will be good againſt all but his wife, and that 
for her liſe only. 57 Co. 12. Co. Litt. 42 .Perk. /. 182. 
As to the diſability of perſons ſecundum guid, or to 
ſuch a purpoſe only, obſerve, that there are three ſorts 
of perions that formerly could not make eftates for lives, 
&c. but now may by fat. 32. Hen. 8. 


| 


Firſt, Any perfons, huſbands and wives, ſeiſed of any 


eſtate of inheritance in fee-ſimple, or fee-tail, in the 
right of their wives, or jointly with their wives befure 
or after the coverture. > 

Secondly, Any perſon feiſed of an eſtate-tail m his own 
right. 

Thirdly, Any perſon ſeifed of an eſtate in fee-ſimple in 
the right of his church. 

Fourthly, "The fourth thing (as Lord Coke obſerves) ne- 
ceflarily incident to a deed, is a ſufficient name of the 
| fer ſon contratling. 

As to the naming and deſcription of the parties' and 
perſons in deeds, theſe things are neceſſary to be known. 

Firſt, 'The names of the parties to deeds ſerve only to 


tain 3 and therefore it is ſafe to deſcribe the perſon intend- 
ed by his true and proper names of baptiſm and ſur- 
name; and if it be a corporation, by the true name 
whereby it was made ; yet miſtakes in this, unleſs they 
be very groſs, will not hurt, nihil facit error nominis cum 


tis made, muſt be capable to receive and tak 


3 Leon. 24. 
diſtinguiſh perſons, and to make the perſon intended cer- | 
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So primegenit. proli of A. and B. and the 


you born. Cre. Car. 22. 7 ave th the 
ourthly, If a man gets another name 
eſteem than his right name, and he is nc, mc 
other. name, his deed made by this other name _ , 
good. b Co. 36. Co. Litt. 3. Perk. [. 41, Ion 
| Fiſthly, The miftake is leſs dangerous where an oth 
part of the deed, or ſome other addition, ſhall os the 
perſon intended certain. 6 Co. 36. Co, Lite, 3 Þ,r 
/c 40. : ro 
Sixthly, The law favours not advantages 
by: can than as the ſtrict rules of ha 
0. 64. 
Fifthly, The perſon to whom a contra or 


of miſna. 
W require, 


gr ant, &. ; 


granted, O&c. Fu my 
All perfons male or female, eccleſiaſtical or | 
and all bodies natural or pelitic, are capable Dera 
grant, or to be contraQted with, unleſs diſabted by the! 
being nn compos mentis, &c. as before, ag to the dilabilitiey 
£0 | ug Sd EW F | 
The King, for the greatneſs of his perſon, is di 
to take by deed in pais: and hirnafons i a Be nog © 
made to him there, and livery of ſeifin be made vpon it, 
this will be void ; but he is to take by mater of recog; 
which is of a higher nature than a deed. Fitz. Fait ang 
Feoff ment 21. | 
eaſes made to him» by colleges, deans and ehapters, 
or any other having a ſpiritual or eccleſiaſtical living, 
againlt the fatute 13 Eliz, c. 10. are reſtrained by the 
ns act, as well as leaſes made to common perſons, 5 
0. 14. 
| A leaſe is made to huſband and wife for their lives, 
the remainder to the heirs of the furvivor ; this is a good 
remainder, notwithſtanding the incertainty. Godb. Caſe 


| 


- 


167, 

if a leaſe be made to the huſband, habendum to the 
wiſe, the habendum to her is void, for ſhe is a ſtranger to 
the premifſes of the deed. 3 Leon. 32, 33,.34- 

If one demiſes his term to F. S. and m- his wife 
executrix, and dies, ſhe enters, and then takes another 
huſband, and they take a leaſe from the leffor, and then 
the deviſee enters, and grants all his eſtate to the huſ- 
band and wife ; this ſhall be good, and ſhall endure as 22 
aſſent in the executor, and ſo a good grant. Owen 5þ. 


Land was demiſed to huſband and wife for their lives, 


the remainder to the ſurvivor of them for years, the 


; huſband granted over the term of years, and died: the 
wife, and not the grantee, ſhall have the term of years, 
for there is nothing in the one or the other to grant till 
there be a ſurvivor: and ſo it is if the wife dies aſter the 


de corpore conflat, Bulſt. 21, 22. 2 Bulſt, 302, 303- }grant, and the huſband ſurvives, yet he ſhall have the 


Co. Litt. 3. Perk, f. 36. 


as Fobn for Thomas, or Adderly for Adderby, this is dan- 
gerous. M4vor 407, B97. 

Secondly, There are many deſcriptions of grantors and 
grantees; as (1.) Proper names of baptiſm and ſurnames, 
and the names of corporations, or bodies politic or cor- 
porate. (2.) Names of dignities, office, and the like. 
And theſe (of both ſorts) will admit a deſcription made 
good by reputation. And ſo land will paſs to one, by 
| the name of a ſon who is a baſtard; fo to one by the 
name of a wife, who is not a wiſe, if they be reputed 
or known by that name, Fob. 32. 

It FF. by the name of [. (without any ſurname) or by 
the name of S. without any Chriſtian name, gives or takes 
by deed, the deed is void, 2 Bul/t. 750. Perk. {. 39. 

Thirdly, There muſt be ſuch a perſon zn ee at the 
time of the deed made as is named, and he mult be able 
to give, and capable to receive that which is given or 
granted by the deed. Plowd. 345. Co. Litt. 2, 3. Perk. 

43, 52» ; ; \.- 
And therefore if an annuity be granted to the right 
heirs of F. S. he being then living; this is void ; for 
the:e is none ſuch, nor can be whiilt be lives: Perk. /. 


57s 


1 


term againſt his own grant. 
But if the name of baptiſm or ſurname be miſtaken, } 


| hall not take by moieties ; but by entireties. 


Poph. 5. 

If land is given to a man and ſuch a woman as ſhall be 
his wife, the man takes the whole. 

But if a man makes a feoffment in fee to the uſe of 
himſelf and wife that ſhall be, and afterwards he takes 4 
wife, his wife ſhall take jointly with him, although all 
at firſt veſts in the huſband; 1 Co. 101. 

If a feoffment in fee was made before the ſtatute of 
27 Hen, 8. of uſes, to the uſe of a man and woman 
and their heirs, and they intermarry, and then the ſtatute 
was made ; they held by moieties, for if he aliens, it 5 
good ſor a moiety. Plow. 58. But if a reverſhon 
granted to huſband and wife, and before attornment they 
intermarry, and then attornment is good, they ſhall not 
have any moieties; as where a feoffment in fee is made 
to a man, With a letter of attorney to make Jivery, theſ 
intermarry, and then livery is made ſecun ſum f-7m4# 
charte, they ſhall haveno moieties. Plow. 483. 

If a reverſion be granted to a man and a wom'ly ard 
afterwards they intermarry, and the tenant attorns ; © *7 
2 Coe (8. 

If after the /lat. 27 Hen. 8. a man makes a fecfim-1f 
to the uſe of his wife, and if ſhe dies living th- buſ- 
band to the uſe-of the huſband and ſuch wife as be ſh w'd 
after marry, for life for her jointure z- the ſecond Gall 


-þ 


' 


of purchaſe. God. caſe 47. 


"2, 
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fy,il take jointly with her huſband, or by way of re- 
mainder after bis-death. But if it be a remainder. of 
1znd in poſſeſſion fallen, then ſhe takes nothing. And a 
remainder to a woman for life after the death of her huſ- 
band, is not a Jointure within the ſtatute of 11 Hen. 7. 
and 27 4.8. c. 10. Dyer 349. ; 

Huſband and wife are jointenants for one hundred and 

: s, the huſband by deed makes a leaſe for twenty 
eight years» 
years, to commence after his deceaſe, and dies, this leaſe 
is good, Moer 395: 

If an eſtate in fee-ſimple, fee-tail, or for term of life, 
be made to a feme covert, or to her huſband and her, the 
huſband alone may diſagree to it, and avoid it for both 
of them. Litt. /. 671. 1 Hen, 7. 10. 8 Co 72. Dy. 

A H. 7+ 32+ F | 

If a ſtatute or obligation be made to them two, or to her 
alone, during the coverture, the huſband alone by detea- 
zance or releaſe may avoid it; and if an obligation be 
made to her during the coverture, the huſband by his 
diſagreement may avoid it, Co, Lyit. 351. 48 Ed. 3. 12, 

. 6. 1- 

2 The fixth thing neceſſary is a ſufficient name of a 
grantee, —orantees, Fc. mult not only be perſons 
in being, and capable to take by grant, &c. by the name 
in the deed mentioned, but they muſt alſo be ſufficiently 
named and deſeribed one way or other ;z and he himſelf, 
and not a ſtranger, mult take by the deed ; and all bodies 
natural or Politic, that are not diſabled by Jaw, may be 
grantees, and take by. deed ; and all perſons that may be 
grantors may be grantees. And ſome others that cannot 
grant or give, yet may take or receive. And a grant 
made to two, three, or twenty ſuch perſons, is good. Co. 
Litt. 2, 3- Perk. /. 43- ; 

If a grant be never ſo well made in all the parts of it, 
beſides the omiſſion of the name of the grantee, if it 
does not expreſs who fhall take by it, it is void. _ 

There are divers ſorts of names and nominations of 
perſons, or bodies politic or corporate, that may take, 
whereof there are divers ſorts.; as firſt, the proper names 
or ſurnames, wherein notwithſtanding there may be am 
biguity of a gift or grant to my ſon Fohn, having two 
of that name, perhaps may be made good by an averment 
which John is meant, | 

There are alſo other names or deſcriptions, as by ſome 
dignity, office, or the like ; as the earl of Hertford, Lord 
Treaſurer, and the like: and this will admit of a de- 
ſcription made good by reputation, though not by truth ; 
as land will paſs even by conveyance to one by the name 
of ſox who is a baſtard, by the name of wife who 1s not 
ſuch, if he or ſhe be ſo reputed or known by that name. 
27 Edw. 3. 85. But. 3. 

But the ſafe way in the cafes of common perſons is, to 
name the parties, grantor or grantee, &c. by their names 
of baptiſm and ſurname. © Co. Litt. 3. 

For where the grant intends to deſcribe the perſon of 
the grantee by his proper name, and omits or miſtakes 
his Chriſtian name or ſurname; commonly the deed is 
void, unleſs there be ſome ſpecial matter to help it. 

And yet if the grant does not intend to deſcribe the 
grantee by his known name, but by ſome other matter, 
there" it may be good, by a deſcription of the perſon 
without either name of baptiſm or ſurname. Co. Litt. 3. 

A biſhop by the name of Biſhop of London, may take 
without any other name. Co. Litt. 3. Bulſt. 21. 

A grant to F.$. or F. N. is void for incertainty ; and 
a delivery of the deed to one of them will not make it 
good, -11 Hen. 7, 1.3. 

Tf I be known by the name of Edward Williamſon, and 
my name is Edward Anterſon, and lands are given to me 
by the name of Edward Williamſon, this is a good name 


By which I may take by deviſe, and ſo it ſeems alſo 
by grant :-and yet a bond made by the name of Edmond, 
where his name is Edward, is not good. Godb. caſe 485. 
Owen 84. Dyer 279. 21 Hen. 7.8. 33 Hen, 6. 19. 
Nen fact error nominis fi cor flat de perſona. 

If a deed be made by or to Jehane B. by the name of 
fan B. or to Fane: by the name of Johane, it is good, 
tor they are one name, Leon. caſe 204. 

Vol, I, N* 53. 
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If a man marries and has children called by his name) 


and after he is divorced from his wife, yet the children 
by that name may have or take. So one that has a 
© 1 before marriage uſually called by his name. 6 Co. 
23+ v > | 7 

If one gives me houſe by word, and makes a writing 
ot the gift either by a contrary name of baptiſm of him 
or me; this gift by word is good, but by deed is void. 
Perk. fc 42. ; | 

7+ The ſeventh thing incident to a deed, is a thing to 
be contraCted for.— All corporeal and immoveable things, 
fuch as are faid to lid in /ivery, as honours, iſles, villages, 
manors, meſſuages, cottages, lands, meadows, paſtures, woods, 
advowſons moors, marſhes, furzes, heaths, mines, quarries, 
and the like ; and ſome -incorporeal things that are incident 
and appendant to-them, are grantable from any man to 
another man in fee- ſimple, fee-tail, for life or years at 
firſt, and tranſmiſſible and aſſignable afterwards by the 
grantee thereof in infinitum at pleaſure. Co. Lit. 20. 

_ All per/ons and bodies, except corporate bodies, may 
give or grant any thing that lies in livery, as manors, &c. 
in fee ſimple, fee-tail, for life or years, to a ſubject, as 
well without as by a "deed ; but nothing may be given _ 
or granted to the King by a ſubje& by word vr deed ; 
but it mult be by ſome matter of record. Perk. /. 62, 
64. 4 2.7.17. 16 H. 75.3 Plow. 150. 

It is a rule, that all manner. of eftates in fee ſimple, 
fce-tail, for life or years, and for years preſent and-to 
come in land, or the profits thereof, are granteble by oc 
without deed. Bro. Done 19. | 

An eſtate for life or years of land may be made by 
word of mouth, without a deed : but where it is an eſtate 
tor life, there it muſt be (if it be in poſſeſſion) with . 
livery ; if of a reverſion, there muſt be an attornment to 
perfeEt it. Cro. Car. 482. Mor, caſe 31. 

And yet if I leaſe land for life or years to one, the re- 
maindec in fee to a ſtranger without a deed, this may be 
good for the remainder alſo, if livery be made to the te- 
nant for life or years, Perk. /. 61. Cre. Tac. 122. 

A grant of land, & unum ovile, Anglice a ſheep-walk, 
cum pertinentiis in D. is good, without a deed for the 
ſheep-walk. Cro. Fac. 419. , + | 
The father tenant for life, remainder to his ſon for liſe, 
the ſon purchaſes the reverſion in fee, the father cannot 
in this caſe ſurrender to him without a deed. Cro. Car. 
269. | 

4 deviſes, that bis executors ſhall ſel] his land ; the 
executors may ſell without deed, for the vendee will be 
in by the will. 1 Leon. caſe 38. 

Bodies corporate or politic may not give or grant any 
of the lands, goods or-'chattels belonging to their corpo- 
rations, or otherwiſe than by deed. Perk 6, 04. 

And yet the grantees of ſuch lands, goods and chattels, 
after their grant of them may grant them by deed, or 
without deed, as other men may do. 16:4, 

The grant of a monopoly is not good; 11 Co. 87. | 
A grant may be of a moiety, third, fourth or fifth, or 
other certain part of a manor, or of land, by the name 
of a third, fourth fifth, or other certain part, aud good. 

Co. Litt. 190. | 

50 of-a third -or fourth part of tithes, and the like. - 
Dyer 84. Bk ; | 

And all zncorporeal things, ſuch as are ſaid to lie in 
grant, as rents and ſervices; and of theſe not only ſuch 
as are reſerved upon any eſtate made of land, but ſuch ag 
are granted out of land, {eigniories, commons, vicarages, 


.|advowſons in groſs, eſtovers, dignities, ways, waters, 


hſhings, franchites, ferries, leets, waifs, eſtrays, and ſome 
offices. All theſe and. the like things are grantable by 
one to another in fee-ſimple, fee-tail, for life or for years 
at firſt, and de novo, but they are grantable and aſſignable 
over 1n infinitum. But. theſe thi::ygs may not be granted 
otherwiſe than by deed. Co. Litt. 144. * Fuz. Grant, 
145. Perk. [. 87, gl, 103. Bro. Grant, 3. 3 Hen. 6. 
20. 9 H. 6. 12. 

And if a man has a rent reſerved on a particular eſtate, 
he may grant over parcel of it _ | 

And of whatſoever a fine may be levied, a grant by 


deed of the ſame thing 


may be made, | 
T'S A graft 
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And this in ſome of them is in part and temporal on- 
ly, but in others of them it is abſolute, univerſal, and 
perpetual. , 

But for all other perſons male and female, and for all 
other bodies natural and politic, either 'as ſole corpora- 
tions or aggregate, and for all perſons eccleſiaſtical and 
temporal, they are capable to be grantors and grantees, or 
to give and take by deed. ud | | 

So that if afiy ſuch-perſon be ſeized of an' eſtate in fee 
ſimple in his own right, he may by deed in writing in 
pais, or without writing, by parol, make what gift, grant, 
or exchange upon it, as he pleaſes. | | 

But he who has but .an eſtate tail in land can only 


make a leaſe of it for his own life by deed, or ſuch a | 


leaſe as is within the fat. 32 Hen. $. ; 

Eccleſiaſtical perſons cannot make a leaſe of their ee- 
cleſiaſtical lands for longer than theif own lives, or ſuch 
a leaſe as is warrantable by the ſtatute of 13 Eliz. cap. to. 
and 1 Fac. 1. cap. 3. and others. | 

And he who has only an eſtate for his own or an 
other's life, or a leaſe for years of land, may give, 
grant, or charge it at his pleaſure, for ſo long as his eſtate 


perſons for that time. 

And a man who has an eſtate in land to him and his 
wife, and his heirs, may make what eſtate he will of it, 
and this will be good againſt all but his wife, and that 
for her liſe 6aly. 7 Co. 12. Co. Litt. 42.Perk. /. 182. 

As to the diſability of perſons ſecundum guid, or to 
ſuch a purpoſe only, obſerve, that there are three ſorts 
of perions that formerly could not make eſtates for lives, 
&c. but now may by fat. 32. Hen. 8. 


Firſt, Any perfons, huſbands and wives, ſeiſed of any | 


eſtate of inheritance in fee- ſimple, or fee-tail, in the 


right of their wives, or jointly with their wives before. 


or after the coverture. 

Secondly, Any perſon feiſed of an eſtate-tail in his own 
right. 

Thirdly, Any perſon ſeiſed of an eſtate in fee-ſimple in 
the right of his church. 

Fourthly, "The fourth thing (as Lord Coke obſerves) ne- 
ceflarily incident to a deed, is @ ſufficient name of the 
perſon contratting. 

As to the naming and deſcription of the parties and 

rſons in deeds, theſe things are neceſſary to be known. 

"Firſt, 'The names of the parties to deeds ſerve only to 

diſtinguiſh perſons, and to make the perſon intended cer- 
tain z and therefore it is ſafe to deſcribe the perſon intend- 
ed by his true and proper names of baptiſm and ſur- 
name; and if it be a corporation, by the true name 
whereby it was made ; yet miſtakes in this, unleſs they 
be very grols, will not hurt, nihil facit error nomints cum 
de corpore conflat, Bulſt. 21, 22. 2 Bulſt. 302, 303- 
Co. Litt. 3 Perk; f. 36. 


But if the name of baptiſm or ſurname be miſtaken, / 


as John for Thomas, or Adderly for Adderby, this is dan- 
gerous. Mor 407, 897. 

Secondly, There are many deſcriptions of grantors and 
grantees; as (1.) Proper names of baptiſm and ſurnames, 
and the names of corporations, or bodies politic or cor- 
porate. (2.) Names of dignities, office, and the like. 
And theſe (of both ſorts) will admit a deſcription made 
good by reputation. And ſo land will paſs to one, by 
| the name of a fon who is a baſtard; ſo to one by the 
name of a wife, who is not a wiſe, if they be reputed 
or known by that name. Fob. 32. 

If /. by the name of 7; (without any ſurname) or by 
the name of $. without any Chriſtian name, gives or takes 
by deed, the deed is void, 2 Bulft. 70. Perk. ſ. 39. 

Thirdly, There muſt be ſuch a perſon 7» ze at the 
time of the deed made as is named, and he muſt beable 
to give, and capable to receive that which is given or 
granted by the deed. Plowd. 345. Co. Litt. 2, 3. Perk. 

y 2+ 7 
| —_ therefore if an annuity be granted to the right 
heirs of F. S. he being then liviag; this is void ; for 
the:e is none ſuch, nor can be whiilt y lives: Perk. /. 


57 


þis made, muſt be capable to receive 


4 


| | after marry, for life for her jointurez- the ſecond Hall 
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So primoegenit. proli of A. and B, and they have wh, 


eo born. Cre. Car. 22. 
ourthly, If a man gets another name þh 
eſteem than his right name, and he is Bar worry 
other name, his deed made by this other name ha, be 
good. 6 Co. 36. Co. Litt. 3. Perk. [. 41, bog 
[ Fiſthly, The miftake is leſs dangerous where any oth 
[part of the deed, or ſome other addition, ſhall make the 
'perſon intended certain. 6 Co. 36. Co. Lit, J Perl. 
/« 49. ; 
| Sixthly, The Iazw favours not advantages of miſng. 
re than as the ſtrict rules of haw require, 
Fifthly, The perſon to whom a contraR or 


T0 


grant, & 
granted, &c. RE OR thing 


All perſons male or female, eccleſiaſtical or 
and all bodies natural or politic, are capable a 
grant, or to be contraQted with, unleſs diſabled by het 
being nn compos mentis, &c. as before, as to the diſabilities 
£0 grant, &c, 


The King, for the greatneſs of his perſon, js d; 
laſts; and it will be good to all' purpoſes, and againſt «1 : S perion, 18 diſable 


to take by deed in pars : and therefore if a feoffment he 
made to him there, and livery of ſeifin be made vpon it 
this will be void ; but he is to take by maz.ter of recorg; 
which is of a higher nature than a deed. Fitz. Fait ang 
Feoff ment 21. | 

eaſes made to him» by colleges, deans and chapters, 
or any other having a ſpiritual or eccleſiaſtical living, 
againlt the fatute 13 Eliz. c. 10. are reſtrained by the 
ſame aCt, as well as leaſes made to common perlons, 5 
Co. 14. 
| A leafe is made to huſband and wife for their lives, 
the remainder to the heirs of the ſurvivor ; this is a good 
remainder, notwithſtanding the incertainty. Godb. Caſo 


167. 

if a leaſe be made to the huſband, habendum to the 
; wie, the habendum to her is void, for ſhe is a ſtranger to 
the premifſes of the deed. 3 Leon. 32, 33,.34- 

If one demiſes his term to F. S. and os his wiſe 
executrix, and dies, ſhe enters, and then takes another 
huſband, and they take a leaſe from the leffor, and then 
the deviſee enters, and grants all his eſtate to the huſ- 
band and wife ; this ſhall be good, and ſhall endure as zn 
aſſent in the executor, and ſo a good grant. Owen 5þ. 
3 Leon. 24. | 

Land was demiſed to huſband and wife for their lives, 
the remainder to the ſurvivor of them for years, the 
huſband granted over the term of years, and died: the 

wife, and not the grantee, ſhall have the term of years, 
for there is nothing in the one or the other to grant till 
there be a ſurvivor: and ſo it is if the wife dies aſter the 
grant, and the huſband ſurvives, yet he ſhall have the 
term againſt his own grant. Poph. 5. 

If land is given to a man and ſuch a woman as ſhall be 
his wife, the man takes the whole. 

"But if a man makes a feoffment in fee to the uſe of 
himſelf and wife that ſhall be, and afterwards he takes 4 
wiſe, his wife ſhall take jointly with him, although al 
at firſt veſts in the huſband, 1 Co. 101. 

If a feoffment in fee was made before the ſtatute of 
27 Hen, 8. of uſes, to the uſe of a man and woman 
and their heirs, and they intermarry, and then the ſtatute 
was made ; they held by moieties, for if he aliens, it 
good ſor a moiety. Plow. 58. But if a reverſon 
| granted to huſband and wife, and before attornment they 
intermarry, and then attornment is good, they ſhail not 
have any moieties; as where a fcoffment in fee is made 
to a man, With a letter of attorney to make Jivery, thef 
intermarry, and then livery is made ſectn /um f-7ma# 
charte, they ſhall haveno moieties. Plow. 483. 

If a reverſion be granted to a man and a wom'Ny ard 
afterwards they intermarry, and the tenant attorns 3 t *7 
(hall not take by moieties ; but by entireties. 2 Co ©5- 

If after the /lat. 27 Hen. 8. a man makes a fecfim-10 
to the uſe of his wife, and if ſhe dies living th* buf- 
band to the uſe-of the huſband and ſuch wife as he f u'd 


Cn IO_ 


v) 


D EK E 

zointly with her huſband, or by way of re- 
_ —_ his death. But if it be a remainder of 
land in poſſeſſion fallen, then ſhe takes nothing. And a 
remainder to a woman for life aſter the death of her huſ- 
band, is not a jointure within the ſtatute of 11 Hen. 7. 

and 27 H.8. c. 10. Dyer 349. ; 
Huſband and wife are Jjointenants for one hundred and 
;oht years, the huſband by deed makes a leaſe for twenty 
.l+s to commence after his deceaſe, and dies, this leaſe 


15 goods Moor 395* 


If an eſtate in fee-fimple, fee-tail, or for term of life, | 


be made toa feme covert, or to her huſband and her, the 
huſband alone may diſagree to it, and avoid it for both 
of them. Litt. /. 671. 1 Hen, 7. 10. B Co 92. Dy. 
1 5 9. erttets; | 

If a ſtatute or obligation be made to them two, or to her 
alone, during the coverture, the huſband alone by defea- 
zance or releaſe may avoid it; and if an obligation be 
made to her during the coverture, the: huſband by his 


diſagreement may avoid it, Co. Lyit. 351. 48 Ed. 3. 12, 


. 6. 1. 
C The fixth thing neceſſary is a ſufficient name of a 


rantee, ——Grantees, &c. muſt not only be perſons 
in being, and capable to take by grant, &c. by the name 
in the deed mentioned, but they mult alſo be ſufficiently 
named and deſeribed one way or other z and he himſelf, 
and not a ſtranger, mult take by the deed ; and all bodies 
natural or politic, that are not diſabled by law, may be 
grantees, and take by. deed; and all perſons that may be 
grantors may be grantees. And ſome others that cannot 
grant or give, yet may take or receive. And a grant 
made to two, three, or twenty ſuch perſons, is good. Co. 
Litt. 2, 3. Perk. /. 43- ; 

If a $A be ao Go well made in all the parts of it, 
beſides the omiſhon of the name of the grantee, if it 
does not expreſs who fhall take by it, it is void. _ | 

There are divers ſorts of names and nominations of 
perſons, or bodies politic or corporate, that may take, 
whereof there are divers ſorts.; as firſt, the proper names 
or ſurnames, wherein notwithſtanding there may be am 
bigvity of a gift or grant to my ſon John, having two 
of that name, perhaps may be made good by an averment 
which 7obn is meant, | 

There are alſo other names or deſcriptions, as by ſome 
dipnity, office, or the like ; as the earl of Hertford, Lord 
Treaſurer, and the like: and this will admit of a de- 
ſcription made good by reputation, though not by truth ; 
as land will paſs even by conveyance to one by the name 
of ſon who is a baſtard, by the name of wife who is not 
ſuch, if he or ſhe be ſo reputed or known by that name. 
27 Edw. 3. 85. Buſt. 3. 

But the ſafe way in the caſes of common perſons is, to 
name the parties, grantor or grantee, &c. by their names 
of baptiſm and ſurname. Co. Litt. 3. | 

For where the grant intends to delcribe the perſon of 
the grantee by his proper name, and omits or miſtakes 
his Chriſtian name or ſurname; commonly the deed is 
void, unleſs there be ſome ſpecial matter to help it. 

And yet if the grant does not intend to deſcribe the 
grantee by his known name, but by ſome other matter, 
there it may be good, by a deſcription of the perſon 
without either name of baptiſm or ſurname. Co. Litt. 3. 

A biſhop by the name of Biſhop of Lendm, may take 
without any other name. Co. Litt. 3. Bulſt. 21. 


A grant to F.S. or F. N. is void for incertainty and 


a delivery of the deed to one of them will not make it 
good. -11 Hen. 7, 13. 

1f I be known by the name of Edward Williamſon, and 
my name is Edward An terſon, and lands are given to me 
by the name of Edward Wiliamſon, this is a good name 


of purchaſe. Godt. caſe 47. 


By which I may take by deviſe, and ſo it ſeems alſo 
by grant :- and yet a bond made by the name of Edmond, 
where his name is Edward, is not good. Godb. caſe 485. 
Owen 84. Dyer 279. 21 Hen. 5.8. 33 Hen, 6. 19. 
Nin fact error nominis fi cas flat de perſona. 

If a deed be made by or to. Jehane B. by the name of 

ane B. or to Fane: by the name of Johane, it is good, 
tor they are one name, Leon. caſe 204. 
Vou, Il, N* 53. | 
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If a man marries and has children called by his name, 


and after he is divorced from his wife, yet the children 
by that name may have or take. So one that has a 
rot before marriage uſually called by his name. 6 Co. 
23. | F $ 

If one gives me houſe by word, and makes a writing 
ot the gift either by a contrary name of baptiſm of him 
or me; this gift by word is good, but by deed is void. 
Perk. fe 42. | 

7. The ſeventh thing incident to a deed, is a thing to 
be contraCted for.—— All corpereal and immoveable things, 
luch as are faid to lid in livery, as honours, iſles, villages, 
manors, meſſuages, cottages, lands, meadows, paſtures, woods, 
advowſons moors, marſhes, furzes, heaths, mines, quarries, 
and the like ; and ſome incorporeal things that are incident 
and appendant to-them, are grantable from any man to 
another man in fee- ſimple, fee-tail, for life or years at 
hit, and tranſmiſſible and aſignable afterwards by the 
grantee thereof in infinitum at pleaſure. Co, Lit. 20. 

All per/ons and bodies, except corporate bodies, may. 
give or grant any thing that lies in livery, as manors, &c. 
in fee ſimple, fee-tail, for life or years, to a ſubject, as 
well without as by a "deed; but nothing may be given 
or granted to the King by a ſubje& by word vr deed ; 
but it mult be by ſome matter of record. Perk. /. 62, 
64. 4 4.7.17. 16 H. 7.3: Plow. 150., 

It is a rule, that all manner of eltates in fee ſimple, 
f:e-tail, for life or years, and for years preſent and to 
come *in land, or the profits thereof, are grantable by or 
without deed. Bro. Done 19. 

An eſtate for life or years of land may be made by 
word of mouth, without a deed : but where it is an eſtate 
tor life, there it muſt be (if it be in poſſeſſion) with _ 
livery ; if of a reverſion, there mult be an attornment to 
perfect it. Cro. Car, 482. Mor, caſe 31. 

And yet if I leaſe land for life or years to one, the re- 
mainder in fee to a ſtranger without a deed, this may be 
good for the remainder alſo, if livery be made to the te- 
aant for life or years, Perk. {. 61. Cro. Jac. 122. 

A grant of land, & unum ovile, Anglice a ſheep-walk, 
cum pertinentiis in D. is good, without a deed for the 
ſheep-walk. Cro. Fac. 419. , + | 

'The father tenant for life, remainder to his ſon for liſe, 
the ſon purchaſes the reverſion in fee, the father cannot 
in this caſe ſurrender to him without a deed. Cro. Car. 
269. | 

ly; deviſes, that his executors ſhall ſell his land ; the 
executors may ſell without deed, for the vendee will be 
in by the will. 1 Leon. caſe 38. : 

Bodies corporate or politic may not give or grant any 
of the lands, goods or-chattels belonging to their corpo- 
rations, or otherwiſe than by deed. Perk $, 04, 

And yet the grantees of ſuch lands, goods and chattels, 
after their grant of them may grant them by deed, or 
without deed, as other men may do. 16:4, 

The grant of a monopoly is not good; 11 Co. 87. 

A grant may be of a moiety, third, fourth or fiſth, or 
other certain part of a manor, or of land, by the name - 
of a third, fourth fifth, or other certain part, and good. 
Co. Litt. 190. , 

So of-a third or fourth part of tithes, and the like. 
Dyer 84. ek . | 

And all tncorporeal things, ſuch as are ſaid to lie in 
grant, as rents and ſervices ; and of theſe not only ſuch 
as are relerved upon any eſtate made of land, but ſuch as 
are granted out of land, {eigniories, commons, vicarages, 


.[advowſons in groſs, eſtovers, dignities, ways, waters, 


hſhings, franchiles, ferries, leets, waifs, eſtrays, and ſome 
offices. All theſe and, the like things are grantable by 
one to another in fee-ſimple, fee-tail, for life or for years 
at firſt, and de novo, but they are grantable and aſſignable 
over in infinitum. But. theſe thi:-ys may not be granted 
otherwiſe than by deed. Co. Litt. 144. © Fitz. Grant, 
145. Perk. [. 87, gl, 103. Bro. Grant, 3. 3 Hen. 6. 
20. 9 H.6. 12. 

And if a man has a rent reſerved on a particular eſtate, 
he may grant over parcel of it. _ 

And of whatſoever a fine may be levied, a grant by 


deed of the ſame thing may be made. | 
| Y A grant 
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A grant of an acre of land covered with water, 
Co. Litt. 4+ | 

Any man that has any eſtate in fee-ſimple, fee-tail, for 
life or years, in any land, &:. or profit apprender out of 
ty may grant it over from man to man n infinitum. Bro. 

one, Q. 

And be that has any ſuch eſtate may charge it with 
rent, or otherwiſe at his pleaſure. Bro, Done, 19. 

Rents and ſervices reſerved upon any eſtate, and rents 
granted out of land (it is faid) are grantable over in m 
finitum ; but one may not grant rent out of a rent, nor 
may one grant over a rent which he has till he has fſeifin 
of it. Perk. f. 88, 8g. Bro. Grant, 171. 

8. The eighth thing lord Coke obſerves to be neceſſarily 
incident to a deed is, apt words required by law. 
Apt words are requiſite in a deed, made cither to paſs or 
to create an eſtate. 

Littleton (Tenures, ſ. x.) ſays, If a man would pur- 
chaſe lands or tenements in fez-/imple, it behoves him to 
have theſe words in his purchafe, # have and to hold to 
him and to his hers; for theſe words, his heirs (enly) 
make the eſtate of inheritance in all feoffments and 
grants. L 

Upon which lord Cite (Co. Litt. 4. a.) obſerves, that 
Littleton puts lands only for an example ; for his rule ex- 
tends to ſeigniories, rents, advowſons, commons, elto- 
vers, and other hereditaments of what kind or nature 
foever. | 

And that (Co. Let. 8. b.) here Littleton treats of pur- 
chaſes by natural perſons, and not of bodies politic or 
corporate ; for if lands be given to a ſole body politic or 
corporate, (as to' # biſhop, parfon, vicar, maſter of an 
hoſpital, &c.) there to give him an eftate of inheritance 
in his politic or corporate capacity, he muſt uſe theſe 
words, to have an1 to hold to him and his ſucceſſors ; for 
in theſe caſes, without the word fucceſſors, no inheritance 
paſſes ; for as the heir inherits to the anceſtor, ſo the ſuc- 
cefſor ſucceeds to the predeceflor, and the executor to the 
reſtator. But it appears here by Zzttleton, that if a man 
at this day gives lands to 7. 8. and his ſucceſſors, this 
creates no fee-ſimple in him; for Littleton, ſpeaking of 
natural perſons, ſays, that theſe words, bis heirs, make 
an eſtate of inheritance in all feoffments and grants, 
whereby he excludes theſe words, his ſucceſſors. And 
yet an ancient grant muſt be expounded as the law was 
raken at the time of the grant: a chantry prieſt incor- 
porate took a leaſe to him and his ſucceſſors for a hundred 
years, and afterwards took a releaſe from the leſſor to 
him and his ſucceſſors ; and it was adjudged, that by the 
feleaſe he had but an e/tate for life, for he had the leaſe 
in his natural capacity, for it could not go in ſucceſſion, 
and his ſucceſſors gave him no eſtate of inheritance for 
want of theſe words, his heirs. | 

And that (Co. Lett. g. a.) if the King by his letters 
Patent gives lands decano & capitulo babendum ſibi & he- 
redibus & ſucceſſoribus ſuits; m this caſe although they 
are perſons in their natural capacity to them and their 
heirs, yet becauſe the grant is made to them in their 
politic capacity, it ſhall enure to them and their ſuc- 
ceſſors. 

And ſo if the King grants lands to F. S. habendum jibi 
& ſucceſſoribus ſtve beredibus ſuis, this grant ſhall enure to 
him and his heirs. | 

B. having divers ſons and daughters, A. gives lands to 
B. && liberis ſuis, & a lour heires, the father and all his 
children take a fee-ſimple jointly by force of theſe words, 
their hars; but if he had no child at the time of the 
feoffment, the child born afterwards ſhall not take. 

Theſe words, his heirs, do not only extend to 7mme- 
diate heirs, but to his heirs remote, and moſt remote, 
born and to be born, Sub guibus wocabulis heredibus ſuis, 
omnes heredes propinqut comprehenduntur, & remoti, nati, 
& naſeituri, And Heredum appellatione veniunt haredes 
heredum in infinitum. - And' the reaſon wherefore the law 
is ſo preciſe to preſcribe certain words to create an eſtate 
of inheritance, is for avoiding uncertainty, the mother of 
eontention and confuſion. | | 

The neceſlity of the word heirs or ſucceſſors, as 


> 


is good. 


the 


eaſe requires, is therefore abſolutely nec:ſſary in convey- 
| 
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| ances of eſtates of inheritance ; for as Littleton Js 


{4 
the 


ſame ſeCtion) obſerves, that if a man purch 
theſe words, to have and to bold to bi mw vive 
theſe words, 79 have and to hold to him and his eh 
ofa : in anre ” my he wing but an eſtate for term 
One ſeiſed' of lands in fee-fimple, and having a fon 
going to be married, he being upon the land, uſed chef 
words : in conſideration of this marriage l dy here, reſerviay 
an eflate for my own and my wife's life, 2ive unto thee a} 
thy heirs for ever, theſe lands, &c. This feems to be a 
good conveyance of the land. Poph. 475. 4 fartine; 
therefore if it be by deed. But there mutt be livery or 
attornment upon it im both caſes. 
9. The ninth thing neceffary to a good deed is ſealin 
Sealing of deeds in old time was not fAfed in Engknd” 
for the Saxons uſed only to ſubſcribe their names and 
add the ſign of the croſs, and to {ct down a great Sn, 
ber of witnefles, And afterwards the Normans brought 
in with them the cuſtom of fealing deeds ; but this was 
only introduced by degrees ; firſt the Rings and a few 
of the nobility uſed it, and to ſeal with their ſeals of 
arms; afterwards all the nobility uſed ir, and then the 
gentlemen ; and about the time of Edward 3. all men 
began to uſe ſealing of deeds, which has been continued 
ever ſince ; ſo that now it is of neceffity* iuſomuch that 
if a deed be never ſo well written before and dclivered 
afterwards, yet if be not ſealed between the writing and 
delivery, it is not a good dee1; but-if a flranger feals jt 
by allowance or commandment precedent, or agreement 
ſubſequent of him that is to ſeal it before the dclivery of 
it, it is as well as if the party to the deed did ſeal it him- 
ſelf: and therefore if another man ſeals a deed of mine, 
and I take it up after it is ſealed, and deliver it as my deed ; 
this is ſaid to be a good agreement to, and allowance of 
the ſealing, and ſo a good deed. And if the party ſeals the 
deed with any ſeal beſides his own, or with a ſtick, key, 
or any ſuch thing which make a print, it is good. And 
although it be a corporation that makes the deed, yet they 
may feal with any other ſeal beſides - their common ſeal, 
and the deed will be never the worſe. And if there be 
twenty to ſeal one deed, and they ſeal all upon one piece 
of wax and with one feal, yet if they make diſtint and 
ſeveral prints, this is a very ſufficient ſealing, and the 
| deed is ood __ Terms de la Ley, tit. Fait. Co. Lit. 
226. 2 Cs. &, $> erk. f. 129, 130, 171, 122, 134» 
i a feoffment be as” to- Ho with Ad, and 
one of them ſeals it, and the other does not, but he who 
does not ſeal it ſurvives and occupies the land, he is bound 
by the feal of his companion. Hughes's Abr, 590. Dyer 13. 
A. and B. his ſon join in a deed to grant an annuity, 
and A. fet his hand to a feal, and a label is put for the 


— — 


| ſon, but he never fealed it, the deed is void as to his fon, 


and ſhall not bind him. Dyer 227. 

If two make a deed, and one of them ſeals it at one 
time, and the other at another time ; this is as good as It 
they ſealed it together. Lane 32. 
Tf there be two parts of an indenture of leaſe, and the 
 Tefſee ſeals his part, but the leflor does not ſeal, it is all 
; void as to the paſſing of eſtates, covenants and bonds to 
, perform it. Yelv. 18, 19. 
| But if a feoffor, donor or leffor ſea's that part of the 
| indenture which belongs to the feoffee, &c. the inden- 
, ture is good, although the feoffee never ſeals the counter- 
' part belonging to the feoffor, &c. Co. Litt. 229, 1% 
Eliz. 212. 
* Although a condition may be pleaded by indenture, 
' ſealed with the feal of the other party, yet a conveyance 
| cannot be pleaded by deed not ſealed by the party, age? 
| feoffor, grantor, leſſor, &c. 3 Lren. caſe 13S. 
If a deed concludes with thele words, In witne/* whereef 
' 1 have hereunto ſet my hand ; and the party writes his namey 
and puts his ſcal ; this is a good deed, though no mention 
be made of putting his ſeal to it. Hetley 75. 
. 10. The tenth and Jaſt thing which lord Coe obſerve?» 
to be neceſſarily incident to a good deed, is the delivery 
thereof. The delivery of a deed is either 4fusl, /- & 
by doing ſomething and ſaying nothing, or elle verbal 
i, e, bv ſaying ſomething and doing nothing, 0r !! wb. 
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e by both, .or-there is a delivery in deed and a delivery 
1 law. 2 Co. 7. 2 Co. 4, 5. PO ri 

And either of theſe may make a good delivery, and a 
) -rfect deed z but by one or both of theſe it muſt be made; 
po otherwiſe, although it be never ſo well ſealed and 
written, yet the deed is of no force, nor may any uſe be 
"made of it as a deed. Cro, Fac. 1 36, 137. Perk. /. 
"I though the party to whom it is made takes it to 
himſelf, or happens to get it into his hands, yet it will 
10 him no good, nor him that made it any hurt, until it 
be delivered. Cro. Fac. 263. 

And a deed may be delivered by the party himſelf that 
: makes it, or by any other by his appointment, or authorit 
,recedent, Or aſſent or agreement ſubſeqyent, for omnzs 
ratihabitio mandato aquiparatur ; and when it is delivered 
by another that has a good authority, and purſues it, it 
is as good a deed as if it were delivered by the party 
himſelf ; but if he has no — or does not purſue 
his authority, then it is otherwiſe. Perk. /. 137. g H. 6. 
37. 11 Co. 28. 3 Co. 35. Cro, Eliz. 167. 

And therefore if a deed, or the contents thereof, be 
read or declared to a man that is to ſeal it, and he (be- 
ing illiterate) delivers it to a ſtranger, and bids him exa- 
mine it, and if it be ſo as it was read to him, then to 
deliver it as his deed, otherwiſe to re-deliver it to him 
again that made it ; in this caſe if the deed be in truth 
otherwiſe than it was read, and yet notwithſtanding he to 
whom it was delivered, delivers it to him to whom it is 
made, this delivery will not avai], neither is the deed by 
this delivery become a good deed. Perk. /. 137. 9 H. 
6. 37. 11 Co, 28. 3 Co. 35. 47 Ed. 3. 3. 

A deed may be delivered to the party himſelf, to whom 
it is made, or to any other by ſufficient authority from 


him ; or it may be delivered to any ſtranger, for and on| 


the behalf, and to the uſe of him to whom it .is made, 
without authority from bim. But if it be delivered to a 
ſtranger without any ſuch declaration, intention or inti- 
mation, unleſs it be in cafe where it is delivered as an 
eſcrow, it ſeems this is not a ſufficient delivery. And 
yet if an obligation be made to the uſe of the third 
perſon exprefſed by the deed, and the obligor delivers it 
to him to whoſe uſe it is made, this is ſaid to be a good 
delivery. Dyer 162, 167. Perk. /. 137. Oo, Lit. 

6, . 
: f a deed be delivered to the uſe of two, if one of 
them who is particularly named will agree to it, and if 
he will not agree, that the other ſhall be made acquainted 
with it, and one of them dies without being privy to the 
deed, this will not be a good deed. Moor 448. 

And if a deed be delivered to a ſtranger, tothe ufe of 
him to whom it is made, this delivery is good, and al- 
though he to whoſe uſe it is delivered dies before notice 
or agreement, yet the deed is good z but it is otherwiſe 
where it is to take effeCt upon a condition precedent. 
Mor 448. 

If one grants a rent to a college in fee by deed, and 
celivers the deed to a ſtranger to the uſe of the college, 
and the college ſeals the counterpart of the indenture; in 
this caſe it was held, that the ſtranger might receive the 
deed to their uſe, without any letter of attorney ; and 
that their ſealing of the counterpart was an agreement 
and confirmation of it. Cro. Car. 862. 

It a deed poll be niade by A. to B. with mutual co- 
venants ; B, delivers it firſt to C. and C. afterward to 
rd this is a good delivery to bind both parties. Cre. 

12, 4083, 

If a deed be indented; and he who makes it ſeals and 
Celivers his part, but the othet does not ſeal and deliver 
bis part, yet he ſhalt be bound by it. Cro. Eliz. 212. 
. A ſtranger may receive a deed to the uſe of a corpora- 
von without a letter of attorney ;: and their ſcaling of the 
counterpart of it will amount to a ſufficient agreement 
font. Cro, Eliz. 862. 8 

If a deed be delivered before or after the day of the 
date of it, yet it is good enough, but if it be delivered 
defore it be ſealed, ir is good ja nothing ; and where it 
&livered before the date, yet in the pleading of it, it 


9 | 


bus. 


| muſt not be 'ſo ſet forth, 2 Cs. 4. Phw. 492. 5 Ci 


I17. 

But if no time be ſhewn of the delivery, it ſhall be 
taken to be delivered at the time of the date of it. 3 
Leon. caſe 227, 357., | as EET | | 

If a deed be dated the 15th. of November, 23 Eliz. 
and 13 not ſealed or delivered till the 18th of November, 
26 Eliz. yet it is good ; and he who made it may not 
plead non 2 Jonas to it, but if there be no occaſion, 
prope by a ſpecial plea he may help bimſelf. Cys. Fac. 


If a deed be made by two; and one delivers in one 
| day, and the other another day, this is good : and prima 
face, every deed ſhall be intended to be delivered the day 
of the date of it. Latch 61. | 

If three ſeal a deed at one time, and a fourth at an- 
other time, and then it is delivered by them all, iv is not 
- deed of any of them till the 'delivery. Cro. Car. 
263. 
| If. an obligation be dated the firſt of May, and the firlt 
of June following the obligee makes a releaſe dated the 
thirſt of March, and delivers it the firſt of Fune ; by this 
the obligation is not releaſed. Cro. Eliz. 14. 

If an ob'igation be made with a condition to do ſome- 
thing by a day, and the obligation is not delivercd at the 
time, ſo that it is now impoſſible to be done in this caſe 
the condition will be gone, and the obligation ſingle. 
{35 NE | | 

A deed takes effeCt by the delivery, and be the delivery 
before or after the date, it is not material ; and if deli- 
vered before the date, and one of the parties die before 
\ the date, yet the deed is good. 2 Co. 4. { 
The delivery of a deed isalways intended to be in the 

place where it was made. Pl, 491. 

If a man pleads a releaſe, or other deed made at ſych 
a place, viz. at D. in the county of 4. he ſhall not ſay 
it was delivered at any other place than where it bears 
a 5-5 oooh, 

And therefore if an aftion of debt be brought by ad- 
miniſtrators, and they declare, that the adminiſtration 
was committed to them in London, and the letters of ad- 
miniftration bear date in another place, and in another 
county, the declaration ſhall abate ; for he who pleads a 
| deed is not to vary from the place where it bears date; 
but he againſt whom a deed is pleaded may ſay it was 
made by dureſs of impriſonment at another place, and in 
another county than it bears date. Perk. /. 251. | 

If I have ſealed my deed, and after I deliver to him 
to whom it is made, or to ſome other by his appointment, 
and fay nothing, this 1s a good delivery. x 

So if I take the deed in my hand, and uſe theſe, or 
the like words, here take him, or this will ſerve; or 1 
deliver this as my deed, or 1 deliver him you ; theſe are de- 
liveries. | | 

So if I make a deed of land to another, and being upon 
the land, I deliver the deed to him in the name of ſeifin 
of the land ; this is a good delivery. 

So if the deed be ſealed, or lying in a window, or on 
a table, and I uſe theſe, or the like words, there he 1s, 
take it as my deed ; this is a good delivery, and perfects 
the deed ; for as a deed may be delivered by words with- 
out deeds ; ſo may it alſo be delivered by deeds without 
words. 9 Co. 137. Dyer 192, 167. Co. Lit. 36, 49. 
35 Af]: pt. 6. S | X 

But if a man ſeals and acknowledges before a Mayor 
or other officer appointed for that purpoſe a writing proved 
for a ſtatute or recognizance, the acknowledgment before 
ſuch an officer ſhall not amount to a delivery of the deed, 
ſo as to make it a good obligation if it happens not to 
be a good ſtatute or recognizance. Adjudged T. 37 
 Eliz. B. R. ; ; 

If one ſcals and delivers a deed to L. to be delivered to 
' the obligee, who refuſes it, but L. leaves it at the place, 


{ 


Dy. 1. 5 Co. 119. f LN 

| Deemfters, or Oemfters, (from the Saxon dema, 7. e. 
a judge or umpire.) All controverſies in the Iſle of Man 
are decided without proceſs, writings, or any charges by 


| ; 


| this is a good delivery, and a good deed. Ander/. caſe 8. - 
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Eettain judges, whom they chooſe from among themſelves, 
and call deemſters, Camd. Brit, tit. Brit, 1/lands. 

Beer. See Game, 

Deerfeld, (Sax. deor, fera, and falda, flabulum) A 
park or deerfold, Cowell, edit. 1927. | 
. Deer-havs, Are engines, or great nets, made of cords 
to catch deer. Stat. 19 H. 7. cap. 11. 

De eſſendo quietum de telonio, Is a writ which lieth 
for them, that are by privilege freed from the payment of 
toll ; of which read at large #. N. B. fe. 226. 

De erpenſis militun:, Is a writ commanding the ſheriff 
to levy ſo much a day for the expences of a knight of the 
ſhire, and alike writ to levy two ſhillings a day for every 


citizen and burgeſs, called De expenſts civium & burgen- | 


frum. 4 Inſt. fol. 46. p 

D: fqado, A thing aQually done, done in very deed. 
A King de /afto is one that is in aCtual poſſeſhon of a 
crown, and hath no lawful right to the ſame ; in which 
ſenſe it is oppoſed to a King de jure, who hath right to a 
crown, but is out of poſſeſſion. 3 In/t, 7. 

D-.famaticn, Defamatio, is when a man ſpeaks flan- 
derous words of another man, of a court of juſtice, 


magiſtracy, or title of land ; fdr which the party ſhall | 


be puniſhed, according to the nature and quality of the 
offence ; ſometimes by aQtion upon the caſe for ſlander ; 
at other times in the eccleſiaſtical courts; as if a man 
*contrive any falſe lies againſt prelates, dukes, earls, &c. 


then an adtion de ſcandalis magnatum will lie by the (ta-. 


' tute 2 Ry 2. cap. 5- But for defamations in the ſpiritual 


courts to be determined, they ought to have three inci- 
dents : firſt, to concern matters| merely ſpiritual, there 
triablez as to call a man heretic, ſchiſmatic, adulterer, 
Ec. ſecondly, that it concern ma'ter merely ſpiritual ; 
thirdly, that is only for puniſhment of the fault, for the 
foul's health: of him that offends. Cowell, edit, 1727. 
For the ſlander or defamation of a title of lands, ſee Co. 
lib. 4. fe 18. | 

Whether a prohibition lies for a ſuit for defamation, 


123 Ed. 1. fl. 4. 9 Ed 2: ft. 1. c. 4. See Actions, Pro- | 
Hibition, Biſhop Gib/cn's Codex, and Dr. Burn's Ecclefia- | Ed 


tical Law, 

Default, (Fr. Defaut) Is commonly taken for nen- 
appearance in court, at a day aſſigned; though it extends 
to any omiſſion of that which we ought to do, Brag. 
lib. 5. traft. 3, Co. Lit. 259. If a plaintiff makes de- 
fault in appearance in a trial at law, he will be nonſuited ; 
and where a defendant makes default, judgment. ſhall 
be had againſt him by default. In aCtion of debt upon 
bond, if the defendant pleads a releaſe, and ifſue is 
thereupon joined, if at the trial the defendant makes de- 
fault, the plaintiff may pray judgment by defau't ; be- 
cauſe by the plea the duty is contefled, and therefore no 
inqueſt need be taken by default: but if the defendant 
pleads non eff fattum, by that plea the duty is denied, and 
therefore it he make default, inqueſt miuſt be taken by 
default, In treſpaſs, if the defendant plead a releaſe, and 
then make default, the plaintiff cannot pray judgment by 
default ; but an inqueſt is to be taken, becauſe damages 
are uncertain. L Salk. 216... _ 

By default of a defendant, he is ſaid to be generally 
out of court to all purpoſes, but only that judgment may 
be given againſt him - and no judgment can be after- 
wards given for the defendant. 15:4, 628. When, two 
are to recover a perſonal thing, the default of one is the 
deſau/t of the other : contra, where they are to diſcharge 
themſelves of a perſonalty ; there the default of the one 
is not the default of the other. 6 Rep. 25. 1 Lil. Abr. 
425. In an aQtion againſt two, if the proceſs be deter- 
mined againſt one, and the other appears ; he ſhall be 
put to anſwer, notwithſtanding the default of his com- 
panion. 2 Danv. Abr. 480. Where the baron is to 
have a corporal puniſhment for default, there the default 
of the wiſe ſhall not be the defau/t of the huſband : but 
otherwiſe it is where the huſband 1s not to bave any cor- 
poral uniſhment by the default. Ibid. 472, 473, If a 
defendant imparl to another day in the ſame term, and 
make default at the day, this 18 a departure in deſpite of 
the court: and when the defendant after appearance, 


and being preſent in court, upon demand makes depar- |thereof without a deed, and ſcriptum fuum man 


DE *# 
ture, it'is in the deſpite of the court, and the % 
Et pred. tenens, licet Shenniat exefins, non w_Y i, 
contemptum cutie receſſit, & defaltam fecit, &c, G 0 
139. Before a verdict is taken by default, the cryer of 
the court calls the defendant three times ; and if he doth 
.not appear, the plaintiff's counſel prays, that the Inqueſt 
may* be taken by default: he is. called three times, | 
(thew if he hath any challenge to the jurors ; and if be 
doth not appear upon the cryer's calling, then the Cahia. 
tur per defaltam is indorſed on the back of the Panne] 
_ 425. 
uftering judgment to go by default, is an adm; 

of the a ; _ Gra, 612. | _ 

Aflter.the inqueſt is taken by default, the defendant Can 
make no ſuggeſtion on the roll. $tr. 46. 
. deilin' to be recovered by default in communi cuflidig 
Stat. Marleb. 52 Hen, 3. c. 7 | 

Lords that diitcain for ſuit of court to loſe by defav's 
at the diſtreſs upon the attachment, St. 4Zarlc. $2 Hen, 
4-6 4 

Suit of court not to be recovered by default, St. 1{tr. 
leb. 52 Fe. 3. c. 9. /. 2: | 
Judgment to be by defau't in all writs where attach. 
ments le in default upon the great diſtreſs, 52 Hey, \ 
Co 'I2, 
| Inqueſts'to be taken by default (aſter the firſt default 
in writs where attachments lie, 52 Z 3. c. 13. | 

None but Juſtices in eyre ſhall amerce for default on 
common ſummons, 52 7.3. c. 18. | 

Juſtices in eyre ſhall not amerce a townſhip if a fuſ- 
ficient number come, except in inquiſitions ſor the ceath 
of a man, 52 H, 3. c. 24. | 

Judgment by default on the ſtatute prohibiting the 
lurcharging religious houſes, St. Je//m. 1. 3 Ed. 1, <1. 
; Inquelt ſhall be taken by default in aſliſes, attaints, and 
Juris utrum aſter appearance, St. Weſim. 1. 3 Ed 1. c 4. 
Leng 9, 4 be given in the county courts in J/als 
upon three defaults, 8. Jul". 12 Ed. t. 

Upon two defaults before the Juſtice, S:. J/all, 12 
FEY x 
Default may be recorded at ni prius, 12 E4. 2. fl. 1, 
Go 4 | 

See Appearance, and 7 Yin, Abr. tit. Default. 
Default in- criminal caſes, An offender indiQted 
appears at the capzas, and pleads to iſſue, and is let to 
bail to attend his trial, and then m+kes 4 fauit ; here the 
inqueſt, in caſe of felony, ſhall never be taken, but « 
captas ad audiendam juratum ſhall ifſue, and if the paily 
is not taken, an exigent ; and if he appeared on that writ, 
and then make d:-fault, an exigi facias de novo may be 
granted : but where, upon the capias or exigent, the ſhe- 
riff returns cept corpus, and at the day hath not his body, 
the ſheriff ſhall be. puniſhed, but no new ex/gent award- 
ed, becauſe in cuſtody of record, 2 Hales Hift. P.C. 
202. | ; 

Orefault of jurozs, If jurors make d:favlt in their af- 
pearance for trying of cauſes, they ſhall loſe and forteit 
iſues, unleſs they have any reaſonable excuſe proved by 
witneſſes, in which caſe the Juſtices may diſcharge the 
ifſues for default. Stat. 35 H. 8. c. 6. 
D-feaſance, (from the French Def..ire, to undo, 
defeat) Signifies. a condition relating to a deed, as © 1 
recognizance or ſtatute, which being perſormed by ti 
recognizor, the deed is 4 Ge. and made void, as it | 
never had been done. The difference between a p70 
or a condition in a deed, and a defeaſance, 13, that the 
condition is annexed to, or inſerted in the deed or grants 
and a defeaſance is a deed by itſelf, concluded and agree 


.on between the parties, and having relation to another 


deed. 1 [u/t. 136. Weſt's Symb. lib. 2. f. 150. _ 

Debt _— bend eg hang to pay ſeveral ſums 1 ſe- 
veral days, the defendant pleaded payment of al! the ſums 
due before ſuch a day, at which day the plaintiff per ſerip- 
tum juum figned under his hand, which the defendant 
profert hic in curia, agreed to defer the paymert of the ref 
due till a farther day not yet come 3 and upon a demurre? 
co this plea, it was adjudged ill, becauſe this aCtion being | 


founded on a deed, there cannot be a defealance mw 
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| w__— aſſet v 

W here #200 x iy 

no reference | 
ad a defeaſances. 

1 v. Kinaſton. ON a, | 
Cbliges Jan e5 the bond; covenants to ſave obligor harm- 
1; it is an abſolute defeaſance, and if it be to fave him 
harmleſs on a contingency, it is a conditional defeaſance, 
wecauſe it has an expreſs relation to the deed, but otherwiſe, 
where the deed is only to indemnify againſt all covenants 
heretofore made, or hereafter to be made, this does not 
deſtroy a deed made at the ſame time. 2 Salk, $74., 
Paſeh. 13 Will. 3. B. R. Clayton v. Kinaflon, 

A. and B. are jointly and ſeverally bound to H. H. 
covenants with A. not to ſue A. this is no defeaſance as: to 
B. but if 4. only had been bound, ſuch covenant had 
been a defeaſance. 2 Salk: 575; in the caſe of Lay v. 
Kinaſton. | 7 Ee Er AR | 

If a defeaſance be to one of the parties, it is to all, for 
if ſeveral covenant jointly &nd ſeverally, a defeaſanice to one 
of them is a defeafance to all ; and it is impoſſible to de- 
ſeat as to one, Without defeating as to all ; and if a defea- 
fance works a releaſe and diſcharge; a defeaſance to one is 
a defeance to all, as a releaſe to one is a releaſe to all. 
12 Mad. 550, 551: Trin. 13 Will. 3. Lacy v. Kinaflon; 

B. acknowledged a * econ to $. and /old lands in the 
county of H, to T. afterwards the land in H: in the hands 
of T. were extended by the flatute. B. brought audita 

ela on a R—_ viz. thet if the land in H. ſhould 
[ads by the flatute, then the flatute ſhould be void. 
Adjudged that the defeaſance was good and not repugnant ; 
for he might ſue execution of land in another county, or 
bf his goods or perſon. 1; 811. pl. iog7: Mich. 8 Fac. 
in Canc. Trot. v. Spurling. mv . 
 Defeaſance muf? contain proper tvords of defeaſance, as 
that the thing ſhould be void. 2 Salk 57 5. pl. 2. Hill. 
10 Will. 3; B. R. in the cafe of Lacy v. Kinaſton. 

A record of a judgment is defeaſible by bond or deed, per 
Halt Ch. J. 12 40d. 229: 10 Will. 3. Ant. 

A. covenants with B. io pay him 30ol. for the uſe of 
A. only for her life ; and covenant was brought upon this, 
and breach affigned, that there was ſo much of the 300 /. 
arrear ; defendant pleads, that there was another indenture 
between him and 'the plaintiff force the date, or delivery 
of the covenant-deed declared on, reciting the ſaid cove- 
nant and agreement for the payment of the 3oo /. wherein 
it was covenanted and agreed, that ſo long as A. and his 
wife did cohabit,, the payment of the 300 /. ſhould ceaſe, and 
avers that they did cohabit for the time the ſaid arrear be- 
came due, and pleads this in bar of the firſt agreement; 
and there are expreſs words that the pomey ſhould ceaſe 
during the cohabitation ; and there had been no great harm 
to conſtrue this as a releaſe of the arrearages during the 
cohabitation z but yet it being a ſum in groſs, and the cove- 
xant temporary, and not oy 7g they held it no good 
bar, Per Holt Ch. J. 12 Mod. 552. Trin, 13 Will. 3. 
cites 2 Vent. 2t7. Gawden v. Draper. 

In debt on an obligation, the defendant pleaded in bar, 
that it was given for compounding felony ; on a demur- 
rer it was inſiſted, that this was contrary to the import 
and condition of the bond ; and after ſome doubts it was 
adjudged per of. cur. for the plaintiff ; and by Forteſcue, a 
þarol agreement can no more be ſet up againſt a bond, 
than a parol defeaſance can againſt a_/ingle bill. Gibb. 75. 
drin. 2 5 4 Geo. 2. C. B. Andrews v. Eaten, 

Where a bond is made, and after a defeafance is made 
thereof, if he pays a leſſer ſum, &c. there if he pleads 
the defeaſance and the tender of the leſſer ſum, he needs 
not ſay Tout temps priſt ; for by the tender he was diſ- 
Charged of all. But otherwiſe of an obligation with con- 
Uition to pay a leſs ſum. Cro. E. 755. pl. 16. Paſch. 
42 Eliz. C, B. Cotton v. Clifton, 

Where a proviſo goes by way of defeaſance of a coeve- 
nant, it muſt be pleaded on the other fide, otherwiſe, 


. Pierſon. | 

deeds are made at the ſame time, and they 

to Yhe other, they ſhall not be 
12 Med. 221. 10 Will, 3. 


imply a deed., 3 Lev. 234- Trin, 1 Fac. 2: C. B. | 


! 
% 


A. entered into a bend to B, conditioned for 

of 401. afterwards B, agreed and enfered ints a 
that if A. (the.defendant) pay 58. in the pound for every 
he defendant, and fo at 


208. due to the plaintiff from 
the ſame rate, for every greater or lefler ſum than 20 x 
on or before the 25th of December, the plaintiff ſhould an 
would accept the ſame in diſcharge of all ſums as then were, 
or on the 25th of December ffbuld be, due from the defen< 
dant to the plaintiff. The Chief Juſtice delivered the 
opinion bf the Whole court for the defendant ; that this 
is a defeaſance to this bond; and ſufficiently telates to it 3 
for it is not neceſſary to recite the bond, no more than 
where a power of revocation is inſerted in a deed ; a're- 
vocation by a ſubſequent deed is good, though it does not 
recite or mention the power, or in dire words refer to 
it. Comyns's Rep. 569, 570. Trin. 11 Geo. 2, C. B. 
Trevet v. Angus. See 7 in. Abr, tit. Defeaſance. 

Defence, In a legal ſignification is applicable to a plea; 
and is that which the defendant ought to make immedi- 
ately after the tount or declaration, viz. that he defends 
all the force, wrong and damages, where and when he 
ought, &c. And by defending the force and wrong, he 
excuſes himſelf of the wrong ſurmiſed againſt him, and 
makes himſelf party to the plea ; and by defending the 
damage, he affirms the plaintiff able to be anſwered unto; 
For the reſidue of the defence; the defendant accepts the 
power of the' court tb hear and determine this matter ; 
for if he will plead to the juriſdiction, he ought to omit 
in his defence the words, where and when he ought ; and 
if he will ſhew any diſability in the plaintiff, and demand 
judgment if the party ſhall be anſwered unto, then he 
ought to omit the defence of the damage. Termes de la Ley, 
 Aſſumpſit was brought again/? R. G. eſq. the defendant 
venit & defendit vim & injuriam quando, &. and pleads 
that he is a gentleman, abſque hoc, that he is an eſquire, &c. 
Upon demurrer it was argued for the plaintiff, that the 
defendant by ſaying vim & injizriam quand, fc. his made 
a full defence, and after that he cannot plead in abarte- 
ment z but it was anſwered on the other fide that it is 
good either way; for this is not a full defence, but the 
moiety of a defence; for that a full defence is when the 
defendant proceeds and ſays, & damna & pe guod 
ipſe defetidere debet, and cited Fufeb 3& 4 Will. & Ma. 
in B. R; Ri. 449. that the defendant after vim & 7in- 
juriam quando, pleaded that the defendant was an alien 
enemy, and the court held that it was good the one way 
or the others But per Poivell J. guande, Ec. © amounts 
to. a full defence, and damna & guicquid quod ipſe deſendere 
debet is never put in. No judgment was given as to this 
point, but all agreed, that the miſnomer being pleaded 
in abatement by attorney is ill ; and a re/pondeas ouſter 
awarded. Ld: Raym. Rep. 117. Mich, 8 W. 3. Britton 
v. Gradon, , 

In this defence there are three parts to be conſidered. 
Firſt, when he defends the wrong and the force, this has a 
double effeft, viz. to make bimfelf party to the matter ; 
and this is the reaſon, that the defegdant in this and the 
like ations can plead no plea at all before he makes 
himſelf party by this part of the defence, as it appears 
here by Littleton, that if the defendant will plead wn di/- - 
ability of the perſon of the plaintiff, he muſt firſt make 
himſelf party by this firſt part of the defence ; neither 
can he plead to the juriſdiftion of the court without this part 
of the defence. Co, Liit. 127« 6. 

Secondly, by the defence of the damages, he affirms that 
the plaintiff is able to ſue, and (upon juſt caule) to re. 
cover damages. Co. Litt. 127.6, 

Thirdly, and by the laſt part, viz. And oll that which 
he ought to defend, when and where he ought, he affirms 
the juriſdiftion of the court. Et fic de jimilibus. And 
of ſuch neceſſity it is for the tenant or defendant to make 
a lawful defence as albeit he appears and pleads a ſufh- 
cient bar without making defence, yet judgment ſhall be 
given againſt him. Co. Litt, 127. 6. 

In pleading excommunication in the plaintiff, Hale Ch. T. 
douhted, if defendant ought not to have made ſome kind 
of defence, though no full defence is to be made. Yer. 


piſmeit 


covenant; 


where by mt explanation, or reſtriction of the co- 
venant z i Ch. J. 2 Salk. 574. pl. 2. Hill. 10 
Will 3- 5. R. Cleyten v. Kinaſlon. 

Vor. I, N® bY 


222, Trin. 24 Car. 2. B. R. Yay v. Bond. 


fn aſſumpſit on a bill of exchange, the defendant 
pleaded in bar without defence, and upon a general de- 
murrer this was objeAed, and the queſtion was, if this 
was matter of form, and ſo aided by the general demurrer, 
And prima facie the court was of opinion, that this was 
fatter of ſubſtance z becauſe the defendant is not party to 
the aCtion without defence ; but after having conſu'ted 


the Judges of B. where it has been a long time held matter | f: 


of form, they agreed that it was aided by general demur- 
fer, though at the ſame time they ſeemed to comply with 
that opinion, rather than to approve it with their own 
Judgments, to the end that there might be a coaformity 
between the two courts. Lord Raym. Rep. 282. Mich. 
9g Will. 3. Bellaſis v. Heſter. | 

In ejectment the defendant wenit & dicit, that the land 
it ancient demeſne; without making any defence ; to this there 
was a ſpecial demurrer. Ft per Holt Ch. J. The plain- 
tiff might have refuſed the plea for want of defence : but 
if he receives the plea he admits a defence. If one plead 
outlawry he ought to plead it ſub pede figilli, and if he 
does not ſo plead it, the plaintiff may refuſe it; but if 
he accepts the plea, he ſhall not demur for that cauſe ; 
for it is well enough if he allows it. Tr Salk. 2r7. Paſe. 
4 Will. & Mar. in B. R. Ferrer v. Miller. 

Treſpaſs, af/ault and battery, the defendant wenit & 


defendit vim & injuriam quarids,, &c, and pleads outlawry | 


in abatement after imparlance ; the plaintiff demurs; and 
adjudged that the defendant anſwer over becauſe he can- 
not plead ſuch a plea after a full defence, by which he has 
admitted the plaintiff able to recover damages. Lord 
Raym, 117. arg. Cites 35 Car. 2. B. R. Rot. 1528, 
Gawen v. Surby. | | 

In treſpaſs, a/ault and mayhem, the defendant venit & 
defendit vim & injuriam quando, and pleaded another ation 
depending for the ſame cauſe undetermined in abatement, 
and judgment, quod reſpondeat ulterius, for the ſame reaſon 
as before, Ld. Raym. Rep. 117. arg. cites Trin, 4 I. & 
Ad. in C. B. Meacock v. Farmer, 

After the defendant has made a full defence in tre/pa/s 


by adding the words quando &c. to the venit & defendit 


vim & injuriam, he cannot plead in diſability, that the plain- 
riff is an alien born, &c. but he cught to omit the Quando, 
becauſe by that word the defendant hath admitted that 
the plaintiff hath capacity to ſue. Carth. 230, Paſch. 
4 W. & M. im B. R. Jentreer v. Fenkins, 

Defendant came and —_ vim & injuriam quand, 


and then would plead miſnomer z and ſaid he could not 


plead that after pleading defendit vim & injuriam ; for that | 


he had admitted himſelf by that name: Curia adviſare 
wult, 12 Mod. 235. Mich. 10 FF. 3. Clark v. Butler, 
See 7 Vin. Abr. tit. Defence. | 

Defend, ( Defendere) Signihes in our ancient laws and 
ſtatutes, to prohibit or forbid : as Uſuarios defendit 
guogue Rex Edwardus, ne remanerent in regno, LL. Edw. 
Conf. c. 37, 5 Ric. 2. c. 7. Of which word thus 
Chaucer : 


IVhere can you ſay in any manner age, 
That ever God defended marriage. 


" In 7 Edw. 1. we have a flatute, intitled, Statutum de 
Defenſione portandi arma, &c. And it is defended by law 
to diſtrain on the highway, Coke on Litt. fol. 161. Nay, 
m common ſpeech men frequently ſzy God defend, inſtead 
of Ged forbid ; and the fence-month is more properly the 
def:nce-month, that is, the forbidden month, or tempus 
vetitum. Manwood's Foreſt Law, cap. 13. num. 1, See 
Fence-month, Cowell, edit. 1727. 

Defendant, ( Pefendens) Is he that is ſued in an atom 
perſonal ; as tenant is he that is fued in an ation real, See 
mprediens. 

Defendemus, Is an ordinary word in a feoffment or 
donation, and hath this force, that it bindeth the donor 
and his heirs to defend the donee, if any man go about 
to lay any ſervitude 'vpon the thing given, other than is 
contained in the donation. Brafon, lib. 2. cap. 16. num. 
10. See alſo {Barrantizabimus et acquietabimus. * - 
Defender of the faith, (Defenſor fider) Is a (peculiar 

title given to the King of England by the Pope, as Ca- 
thilicus to the King of Spain, and Chriftianifſimus to the 


| I 
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| French King, and Advecatus Eceleſie to thi 

[t was firſt given by Le» the Tenth to King = 

Eighth, for writing againſt Martin Luthir in be 

the charch of Rome, then accounted doricilium fidei 


perot;. 
ary the 
half of 


tholicz. Stow's Annals, pag. 863. The bull for , 


bears date gow Idus Ofto. 1521. and may be read 
large in the Lord Herbert's Hiſtcry of Henry the FInTy 
z 


al. 104. 
| Dejendere ſg, A phraſe in the Domeſday 
be taxed for ſuch a quantity of land. As the mano of 
Brill, com. Buck. having been rated or afſefled at bo 
hides, It is ſaid, — {#9 xx. hide ſe atſerdebant, Paroct 
Antiq: P. I65. | I 

Ocrfenderce fe per co2pus ſuum, To offer due}; con: 

bat, or camp fight, as a legal trial or appeal. 'The vhraſe 

| e 
| occurs in Bratton, lib. 3. de Corona, cap. 26, 32, &c 
and many other of our Eng/ib writers, NE 

Grfendere unica manu, 'To wage law, by denyin 
the accuſation upon oath : Et ft forte forisfatter if 
faftlum negaverit, & foreſlarius ſolus ſit fine refle, ille dibet 
Je defendere unica manu ad unicam vecem rationabili Ji; 
data in curia abbatis, & ff unicum teflem vil plures habunie, 
debet ſe defendere ſexta manu, &c. Charta FaQta inter 
W. de Bray Mil. & Abb. & Convent. de Oleney, line 
dat. See j1anus. | 

Defenſa, A park, or place fenced in for deer, ang 
defended as a property, and peculiar for that uſe and fer. 
vice.— [dem dux fecit inſlaurare prediflum parcum de ferit 
defenfe Leiceſtrenſis. Henr. Knyghton, ſub anno 1352, 
Dux Lancaſtriz fecit magnam cunvocationem magnatum 
regnt ad tenendum' apud Legeceſtriam in foreſta & defenſay 
& im omnibus paris ſuis ibidem. Ib, ſub anno 1390, 
Cowell], edit. 1727. 

Defenſiva, The lords or earls of the Marches, the 
wardens or defenders of the country. - Deſenſive hs 
corum feu vicecomites locits ſtatuentur flatutis.s Rad. de 
Diceto, ſub anno 11 53.——# Marchia principales defens 
ſve lecorum, &c. Ib. ſub anno 1198. h 

Defenſo. That part of an open field which was for 
corn and hay, upon which there was. no common or 
feeding, was” ſaid to be in defenſo. So any meadow- 
ground laid in for hay; and fo any part of a wood, 
where the cattle had not liberty to run, but was in- 
cloſed and fenced up to ſecure the growth of the under- 
wood, =— Beoſcus de Naffoke debet efje in defenſo dum du- 
rat pannagium, videlicet a feſlo Michaelis ad fe/lum Sandi 
| Martini. Mon. Angl. tom. 3. p. 306. | 
Defenſum, An incloſure, or any fenced ground.— 
' $7 ego meos porcos in parco meo vel in haja, vel in aliqus alla 
| defenſo, poſurro. Mon. Angl. tom. 2. p. 114. 

, Defimito?, (D/ffiniter) A viſitor. 

\ Deforcement, (Deforciamentum ) Matt. Paris, f. 422. 
| Duicunque deforciaverit eis dotem, & de po deforciamento 
convitius fuerit, id eft, per vim abſtulerit A with-hold- 
ing lands or tenements by force from the right owner, 
See Defo:reo2, and Cote on Litt, fol. 331. b. 

Defozciant, ( Anno 23 Kliz, cap. 3.) The ſame witd 
| deferceor. See Diffozriare, 
|  Defozceo2, ( Deforciator, from the French forceur, ex- 
| pugnator ) Signifies one that overcometh, and caſteth out 
by force : and differeth from difleiſor firſt in this, be- 
caule a man may difleiſe another without force : which 
aCt is called fimple diſſeiſm. Britton, cap. 53. Next 
: becauſe a man may deforce another that never was in pol- 
ſeſſion. As for example, if many have a right to lands 
as common heirs, and one entering keepeth out the reſt, 
the law faith, that he deforceth them, though he doth not 
diſſeiſe them. Old Nat. Brev. fel. 118. And Littleton 
in his chapter of Diſcontinuance, fol. 117. ſaith, that he 
who is enfeoffed by the tenant in tail, and put in poſ- 
ſeſſion, by keeping out the heir of him in the reverſion, 
| being dead, doth 4:force him, though he did not difſeiſe 
him, becauſe he entered when the tenant in tail was Iivings 
and the heir had no preſent right. And a a/orceor dit- 
fereth from an intruder, becauſe a man is made an 1: 
truder by a wrongful entry only into lands or tenements 
void of a pofſcifor ; and a deforceor alſo is, by holding out 
the right heir, as aboveſaid. Bradtin, lib. 4. <P. Þ 


Regifter, tg 


Sce more of this in Pulton de Pace Regivy fol. 34 35 
9 


Hefo:ciated, 


bd ft t' 


 tefoxciatio, A diſtreſs, diſtraint, or ſeizure of goods 


 c:ffion of a lawful debt.——Nos & heredes neftros 
pes poſſimt, per bona mobilia & immobilia & hominum 
hrflrorum, ts deforciationem tehere quouſque plenarie furrit 
i:/aftum. Paroch. Antiq. 


- 2903-. 
/ + adation, id Digradatio} Is ati eccleſfaſtical cen-- 


"whereby a clergyman is deprived of his holy otders 
Re" larmily he os, as of prieſt or deacon, God. 
I the Canon Law, this may be done two ways: 
either ſummarily, as by word only ; or ſolemnly, as by 
diveſting'the party degraded of thoſe ornaments-and rites, 
which were the enſigns of his order or degree., God. 
Rep. 309- ELSE 68 22 $4 P 

This folemn degradation was” anciently performed in 
this manner; as is ſet forth iti the ſixth bovk of the De-. 
cretals: if the offender was a perſon in inferior- orders, 
then the biſhop of the dioceſe alone ; if in higher orders, 
as prieſt or deacon, ther the biſhop of the dioceſe, to- 
gether with a certain number of other biſhops, ſent ſor 
the party 'to come before them. He was brought in, 
having on his ſacred robes, and having in his hands a 
hook, veſſel, or other inſtrument or orhament apper- 
taining to his order, as if he were about to officiate in 
his function. Then the biſhop publicly took away from 
him, one by one, the ſaid inſtruments and veſtments be- 
longing to his office, ſaying to this effect ; © This and this 
we take from thee, and do deprive thee of the honour of 
prieſthood :” and, finally, in taking away the laſt ſacer- 
dotal veſtment, ſaying thus ; © By the authority of God 
' Almighty, the Father, the Sonz and the Holy Ghoſt. 
and of us, we do take from: thee the clerical habit, and 
do depoſe, degrade, deſpoil, and deprive thee of all order, 
benefit, and privilege of the clergy.” Gib/. 1066. 

By Canon 122, ſentence againſt a miniſter, of depoſi- 

tion from the miniſtry, ſhall be pronounced by the b:ſhop | 
only, with the aſſiſtance of his chancellor and dean (it 
they may conveniently be had), and ſome of the preben- 
daries, if the court be kept near the cathedral church ; 
br of the atchdeacon, it he may be had conveniently, 
and two other at leaſt grave miniſters and preachers to 
be called by the biſhop, when the court is kept in other 
places. 
; There is Itkewiſe a degradation of a lord: or a knight, 
&c. at Common Law, when they are attainted of treaſon ; 
as Hill, 18 Ed. 2. Andrew Harcla, Earl of Carlifle, who 
was aiſo a knight, was degraded ; and when judgment of 
treaſon was pronounced againſt him, his ſword was broken 
over his head, and his ſpurs hewn off his heels, &c. And 
there is a degrading by a& of parliament ; for by ſtat 
13 Car. 2. cap. to5. William Lord Monſon, Sir Henry 
Mildmay, and others, were degraded from all titles of 
bonour, dignities, and pre-eminences; and none of them 
to bear or uſe the title of Lord, Knight, Eſquire, or Gen- 
tleman, or any coat of arms for ever after. 

Deguttare, To baſte meat in roafting, by letting but- 
ter, fat, or dripping, gutter or run .by drops upon. it. 
m— Ne minori tormento vexabantur, gui verubus transfixi 
ad 1gnem afſatideguitabantur a demonibus ex metallis lique- 
faftis. Mat, Par. ſub anno 1153. 

Deho?s, (Fr.) A word uſed in ancient pleading, when 
a thing is without the land, &c. or out of the point or 
thing in queſtion. See Þozs de ſon fee. 

Oe 1a;uria ſua p2opzias See De ſon to2t demeſne, 
 Deirozum regnum, 4. e. York, Lancdfter, Weftmoreland, 
Cumberland, Northumberland, and the biſhoprick of Dur- 
bum, From the Saxon deer, ſera, becauſe of the multi- 
tude of wild beaſts there. Cowell, edit. 1727. 

D:i jud:cium, The old Saxon ordeal. was ſo called, 
becauſe they thought it an appeal to God for theJuſtice 
of a cauſe, and did believe the deciſion was according to 
the will and pleaſure of Divine Providence. Picot con- 
tradixit ſuum- teflimonium de villanis & wvili plebe, & de 
Prepoſitis qui wvolunt defendere per ſacramentum, aut per 

et judicium, gud i/le qui tenuit terram, liber homo fuit. 
——Domelday in Cerdeſon- - See Dr. Brady's Introd. 
Pp. 272, EN 
| Deis, or Dagus, The chief or upper table in Englih 


menſam quam deis appellamur. Additam; ad Mat. Pai: 
P- 148. Et ſciendum quod non permittitur ciphus cum pede 
'n refectorto mfi tamtum in majori menſa, quam deis appels 
lamus, Ibid. "Theſe tables had this name from a cloth 
called dais, with which the tables bf Kings were covered. 
Mait, Paris, in Vita Abbat: Santi Alban', þ. 92. | 
; D-ſatura, t. 6 An accuſation ;— 7 qurbuſdam Iocis 
Juramenti vel antejturamenti multa eft diſtantia, fiut in 
delatura, & plurimis alits. Leges H. 1. cap. 64. Some- 
times it 3s taken for the reward of an informer. Leges 
Ine 20. apud Broampten, It differs from Frida, viz. Dui 
ſerofas ſex cum verre furgtus eft, in triplum componat & de< 
laturam, f; 7. & gy cons totidem. Du Freſne. | 

Delegates, The ſtat. 26 H. 8. cap. 19. fays are come. 
miſhoners delegated or appointed by the King's com-. 
miſſion, to fit upen an appeal to him in the court of 
Chancery, and is granted in three caſes; frſt, when 4 
lentence is given in any etclefiaſtical cauſe by the arch- 
biſhop, or his official ; ſecondly, when any ſentence is 
given in an eccleſiaſtical cauſe in places exempt ; thirdlyy 
when ſentence is given in the Admiralty in ſuits civit 
and marine, by order of the Civil Law. 4 Par. I»ft. 
fol. 339. Stat. 8 Eliz. cap. 5. HY 

Delf,/ (from the Saxon af, to dig) Is a quarry. or 
mine where ſtones or coal is dipgged. Anno 41 Eliz. cap. 

And Camden mentions a charter of Edward the 
Fourth, wherein mention is made of a rhine or de!f of 
copper. We till retain the word delve for dig. 

D-1govitia, Godmundham in Yorkſhire, 

D-ltverance. When a criminal is brought to trial, 
and the clerk of the crown aſks him whether he is guilty; 
or not guilty, to which he anſwers Not guilty, and puts 
himſelf on God and his country, the clerk wiſhes him a 
good deliverance. ens | 

Deliverance of cattle diftrained; See Second deli- 
verance, ahd Replevin, | F4 | 

D:livern of deeds, See D-ed. | 

Demain, or Demeſne, ( Dominicuni, Gallis Domaniun,,.. 
Italis Demanium) Is a French word, otherwiſe written 
domaine, and ſignifieth patrimonium domini, as Hottoman 
faithy in verbrs feudalilts, verbs Dominicum, where by 
divers. authorities he proveth thoſe lands to be dominicum;. 
which a man holdeth originally of himſelf, and thoſe to 
be feoadum which he holdeth of a ſuperior lord. And by 
the word damanium, or demanium, are properly ſignified the 
King's lands in France, appertaining to lim in property: 
In like manner do we uſe it in England, although we 
have no land (that of the crown only excepted) which 
is not holden-of a ſuperior, for all dependeth either me- 
diately or immediately of the crown ; wherefore no com- 
mon perſon hath any demains' ſimply underſtood ; for 
when a man in pleading would fignify his land to be his 
own, he faith, that he is or was ſeiſed thereof in his de- 
main as of fee. Litt. lib. 1. cap. 1. Whereby he mean= 
eth, that although his land be to him and his heirs for 
ever, yet it is not true demain, but dependirig upon a 
ſuperior lord, and holding by ſervice, or rent in lieu of 
ſervice, and by both ſervice and rent; yet theſe words 
have been uſed in the King's right. 37 H. 8. cap. 16. 
and 39 Eliz. rap.-22. But the application of this ſpeech 
to the King and crown land is crept in by error and igno- 
rance of the word fee. Britten, cap. 78. ſheweth, that 
this word demain is diverſly taken; ſometimes more 
largely, as of lands and tenements held for life, &:z. and 
ſometimes more ſtriEtly, as for ſuch only as are gene- 
rally held iti fee. 'This word ſometimes is uſed for a diſ- 
 tinCtion between thoſe lands that the lord of a manor 
hath in his hands, or in the hands of his leſſee, demiſed 
npon a rent, for term of years or life, and ſuch other 
land appertaining to the .ſaid manor, which belongeth to 
free or copyholders. Howbeit, the copyhold belonging 
to any manor, is alſo, in the opinion of many good Jaw- 
yers, accounted demains. Bratlon, lib. 4; traft. 3. cop. 
g. num. 5. faith, Ef autem dominicum, quad quis habet ad 
menſam Fe & proprie, ficur ſunt Bordlands Anglice, 
Item dicitur dominicum villenagium, quod traditur villanis 
quod quis tempeſiive & intempeſtive ſumere poſſit pro veluntate 
ſua & revocare, Of this Fleta allo writeth much after the 


monaſteries was ſo| called. —— Priore prandente ad magnam | 


ſame manner, ib. 5. cap. 5: ſe, Dominicum autem, And 
the 
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they who are tenants to it are judged in law to have no 
other right, but at the will of the lord; ſq that it is re- 


puted ti]l after a manner to be in the lord's hands. And } 


yet, in common ſpeech, that is ordinarily called d&means, 
that is neither free nor copy. And here note, that de- 
main is ſometimes uſed in a more ſpecial fignification, 
and is oppoſite to frank fee, 


called ancient demain, and others are called f?ank fee. 
Kitchin, fol. 98. And the tenants who hold any of thoſe 
lands are called tenants in ancient demain, the others te- 
nants in frank fee. Kitchin, ubi ſupra, And allo tenants 
of the Common Law. 7/2, Symbol. part. 2. tit. Fines, 
ſeft. 25, The reaſon is, becauſe tenants in ancient demain 
cannot be ſued out of the lord's court. Termes de Ia Ley, 
wverbo Ancient Demair. And ſuch tenants, though they 
have no other evidence, but copy of court-roll, yet are 
they ſaid to have freehold. Kitchtn, 81x, See Ancient de- 
mejne. See more on this ſubject in the learned Spelman, 
verbo Deminicum, where he does not allow this word to 
be written demean, or demeſne, but demain only. Cowell, 
edit. 1727» 

Demaine cart of an abbot, Seerps to be that cart which 
the abbot uſeth upon his own demaine. Anno 6 H. 3. 
cap. 21. | 

Demand, (Fr. Demande, 38. e. Peſlulatio) Signifies a 
calling upon a man for any thing due, Tt hath alſo a 
proper ſignification, diſtinguiſhed from plaint : for all 
Civil aCtions are purſued either by demands or plaints ; and 
the purſuer is called dsmandant, or plaintiff, viz, demand- 
ent in aCtions real, and plainiiff in perſonal. And 
where the party purſuing is called demandant, the party 
purſued is called tenant ;. where plaintiff, there defendant. 
If a mam releaſe to another all demands, this is the beſt 
releaſe the releaſee can have, and ſhall enure moſt to his 
advantage. Litt. fol. 117. a. There are two manner 
of demands, the one in deed, the other in law ; in deed, as 
in every precipe, there is an expreſs demand; in law, as in 
every entry in land, diſtreſs for rent, taking or ſeizing of 
goods, and ſuch like aCfts, which may be done without 
any words, are demands in law. 

As a releaſe of ſuits is more large than of quarrels or 
actions ; ſo a releaſe of demands is more large and bene- 
ficial than either of them. By a releaſe of all demands, all 
execution, and a'l frecholds and inheritances executory, 
are releaſed : by a releaſe of demands te the difleiſor, the 
right of entry in the land, and all that is contained 
therein. 1s releaſed. And he that releaſeth. all demands, 
excludes himſelf from all actions, entries, and ſeizures ; 
but a releaſe of all demands is no bar in a writ of error to 
reverſe an outlawry. Coke, (16. 8. fol. 153, 154. 

In debt upon a bil of 701. to be paid upon demand, it 
was inſiſted, that a demand was requiſite, ſo that a de- 
mand in law by bringing the a&tion will not ſerve the 
turn ; but adjudged well enough; for it is a duty pre- 
ſen:ly, and ſo nceds no demand. Cro. Eliz. 548. pl. 22 
Hill. 39 Eliz. C. B. Capp v. Lancaſter. 

Where one is indebted to me ſeverally in f grows ſums 
of money to be paid upon requeſt, or demand made, and 

go and fay to: him,. pay me what you owe me, this is not a 
ſufficient demand or requeſt, 3 Le. 206. pl. 166. Paſch. 
30 Eliz. B. R. Said to have been adjudged. But bring- 
mg an aCtion is a ſufficient demand, Cro. Fac. 242. 

If a will appoints payment of money, and mentions no 
place, there muſt be a requeſt, Brownl, 46, Mich. 14 
ac. Anon. 

W here a contraCt is made,. and no- time expreſſed for 
the payment of the aac by if the party bring his aCtion 
before he makes a requeſt, he ſhall not have damages ; but 
if he makes an aCtual requeſt, and the defendant does not 
pay the money, there he ſhall recover damages, beſides 
the duty. Godb. 362. pl. 454. Trin. 21 Fac. B. R, 
Gleede v. Wallis alias Harris. 

A. indebted to B. in 12 /. for goods; B. refuſed to 
truſt him farther, on which C. comes to B. and prays 
him to truſt 4. and if he would, he would pay him the 


old debt, and whatſoever A. ſhould be in arrear more, |. 


if it did not exceed wey C. would pay ;. B. fold. after 


For example, thoſe lands |. B. R 
which were in the poſſefiion of Edward the Confefſor, are | 


bÞ & M 


the reaſon why copyhold is accounted demains, is becauſe Fto 4. ſeveral goods, amounting to 191: and lent 


4. it 


One demand is ſufficient for the three 1 


everal 

84. Pajob 4 Car. C. B. Gaminun v. ry rody wſ 

a man promi/es to money at any ttine with; 
month upon requeſt, the IT {6 requif after Fro ra d 
rand the debtor ſhall have a month's time after the requeſt tg 
pay the money, Fr oem. Rep. 346. pl. 429. Mich. 16 
f ap Anon. <61. 6 $ 73: 
Note, to pay 56/. to B, at any time during 41. 
[joint lives, By three months es A. 7 Forty, Way 
the ſame, the demand ought to be SReS 2 Show. 23 
pl. 332. Mich! 34 Car. 2. B. R, Duke of Norfolk 4 
| Howard. ; 
| Demand ore tenus in ſome caſes-is good ; as in caſe of 
ſtock to be transferred, it is the uſage amongſt merchant 
to make all their demands 02 texus upon ſuch bargains, 


'as well as ſometimes by writing at the Z£aft India houſe, 


TS 


| and not to ſeek after the perſon of the vendor ; and Judg- 


ment accordingly. Carth. 269, Paſch. 5 W. & M4. ; 
B. R. Hall v. Oiner, dec MY 
A leaſe was made for years, renderirg rent payable at a 
place off the land; and the court was moved, whether 
'a demand of the rent may not be made upon the 1nd, 
but denied by the whole court; for they ſaid, that the 
demand muſt be made at the place of payment, although 
it be off the land. Brownl. 96. Trin. 5 Fac. Ventris y, 
Farmer. 

* An executor brings trover of goods taken from his tefletir 
by a treſpaſſor. It was held the executor muſ? firſt make 
a demand of the treſpaſſor, before he can bring this aQion, 
Clayt. 122. pl. 215. March 1647. before Germine, one 
of the Judges of B, R. Coldwell's caſe 

In an aCtion of debt upon @ bond, with condition to puy 
3001. to the plaintiff, and to add 31. to every 1001. if it 
were demanded ; the defendant pleaded payment of 30o/. 
and that he added 3/. to every r00/ ſecundum forman 
conditionts predift. The plaintiff traverſed the addition 
of 3/. to every wool. ſecundum formam pred”; aker 
. verdict it was moved, in arreſt of judgment, that the 
plaintiff ought to have alleged a demand ; and for this 
cauſe judgment was given againſt the plaintiff, for this 
| being matter of ſubſtance, without which the plaintiff 

had no cauſe of aQtion, was not helped by the iſſue nor 

verdict, notwithſtanding the words ſecundum formam (n- 
ditionis, which was pretended to imply a demand, Ailen 
55 56. Paſch. 24 Car. B. R. Hill v, Armi/trang. 

A difference was taken by Serjeant Jones, between 
'a limitation which depends on the doing of ſome collateral aft, 
which is to be done but once, and the payment of a rent iſſu- 
-ing out of the land, which hath ſucceſſrove as ; that in the 
laſt caſe there ought to be a demand, but not in the fult, 
Freem. Rep. 24. Hill. 1671. pl. 32. 

Debt upon a bill obligatory, /ci/”, borrewed of ]. 5» 
101. which I promiſe to pay upon demand; the 'plainti 
ſays, DPuod licet ſepius, requiſitus he had not paid it, but 
does not lay any aftual demand; and verdiCt being for 
the plaintiff, Baldwin moved in arreſt of judgment, be- 
cauſe no particular requeſt in time and place is averred; 
and cited the caſe of Brown v. Durney, Hob. 208. But 
per curiam, a requeſt is not here neceſſary, it being for 
the payment of a debt, and between the parties ; but if 
it had been upon a penaliy, or @ promiſe by a firanger, 7 
| for ſome collateral matter, there a requeſt muſt be laid ; but 
here it appears that a debt was due, and it being for the 
| payment of money by the debtor, although it be ſaid upon 
' demand, yet the bringing of the aQtion is a ſufficient de- 
, wand. Freem. Rep. 113. pl. 135, Trin. 1673: » 4/w 
' den v. Clapham. 

A. was iudebted to B. 


— 
. 


and A. dies, and after B. come! '% 
C, and demands the money, and C. in conſideration that V- 
would forbear his debt (or to ſue), did promiſe 10 pay him: 
Objefion was made, that this being a collateral promiſe, 
and no debt due from the defendant, here ought to hav 
been a requeſt. ' But to that the court anſwered, that 
requeſt was not neceſſary, the premiſe being ger ally fs 
pay, and not upon requeſt, Freem. Kep. 439+ pl. 5957 
Mich. 1696. Anan. ATTY 

Debt for a rent reſerved upon a leaſe for years, N whic 
[there was @ proviſe, that if the rent be behind and une 


. 


2 - » *- wp _ wr 


the ſpatt of a month next after any or either of the 


days of payment, then ths Teaſe to be vord. * The plea war, 


ent was behind a month after a day, on which 
gt” *eſctved 10 be paid, and fo the leaſe is void ; to | and therefore the 


Rich plea the plaintiff demurred, becauſe the defendant 
did not ſay that thi plaintiff” demanded the rent ; for though 


the rent be due without the demand, yet the intereſt ſhall 


not be determined without it, which muſt be exprelsly | 


-1:r the pleading ; and of that opinion was the court, 
prot Toſtice Hihpes, who doubted, 2 Med. 264. Trin, 
29 Car. 2. C. B. Steward v. Allen, 

FjeAment at Chelmsford aſlizes 5 held by Lord Ch. J. 
Pemberton, that if /egactes be given by will, and that in 
caſe of non-payment, the legatees may enter and enjoy the 

-ofits of ſuch land till ſatisfied, no demand is neceffary ; 
hut it 1s no forfeiture, but an executory deviſe, although 
there be a place and time appointed for payment, &c. 
$ was the caſe of Tyrrel v, Glafſack here, 2 Show. 185. 
pl. 199. Hill, 33 & 34 Cor. 2. B. R. Pierſon v. Sorrel. 

Where the condition of a bond given by a member of a 

iety is to pay ſuch. ſums as ſhall be due, an aftion may 


be brought for non-payment without any demand ; for it | 


5 a ſum in groſs. Ld. Raym. Rep. 596. Trin. 12 W. 3. 
Lib Randolph, Por other aids, fee 7 Vin. Abr, 
tit, Demand. ; « 236 Rt 

Demandant, ( Petens) Is the plaintzff in a real aCtion, 


ſo called becauſe he demandeth lands, &c. Co. on Litt.| 


..- "FRM 
| 1. Demurrer in attions at law, __ SO EN 
| A demurrer is admitting the matter of faQ, | Gnce it 
| refers the Iaw arlfing on the fe to the judgment of the court 1 
[| and therefore the faCt is taken to þe true on ſuch demur- 
| rer, or otherwiſe the court has no foundation on which to 
make any judgment. Gilb. Hift, of C. B.. 55. | 
A demurrer is a confeſſion of all matters. in fan, but 
not of mattiys in law ; tor by it they are put in judgment 
of the court, Pl. C. Bs, a. Hill. 6 & 7 1 6. by 
| oo age Ch. F. in the caſe of Partridge v. Strange and 
orer, | | | . 
| If a thing be ſufficiently alledged, it is confeſſed by the 
| cemeeers but not otherwiſe; per Anderſon Ch. J. Goldſb, 
78 OY TACT IDOLS 3 oo Hh) IASC STUN, Ph 3 21 ROOTS 
Demurrer confefles nothing but what is materially al- 


teaged, - Arg. and ſeems admitted. 12 Med. 578. Mich, 
; f 


1.3. | j7 

. _ By ſtat. 27 Eliz. 6 5, and 4 Ann, < 16. ſeft. 1, judg- 
ment ſhall be given on, demurcer according to the right of 
the cauſe, without regarding form, unleſs the want of it 
be ſhewed for cauſe... "ſt 
| , A demurrer in law, is never a confeſſun of a thing again} 
the record, but only of that which may /land with the reard, 
for otherwiſe his confeſſion would be vain, and ſhould 
;not_ bind the court ; per cur. Gro. Fac. 12. Paſch. 1 Fac. 
'B. R, in the caſe of Arundel v. Arundel. FELIRRNT cs 
, As a demurrer at Common Law, did confeſs all matters 


fol. 177- IE | for mally pleaded, ſo now by the Statute, @ general demurrer 
Demihague. See Yaque, and Yaquebuz, F bins confeſs all matters pleaded, though. unformally, accord- 
Demiſe, ( Dimiſſio) Is applied to an eſtate either in ſeeing to the forms meant by the ſtatute 27 £/:z. 5. for ſuch 


Gmple, fee tail, or for term of life, and'fo it is commonly 


ken in many writs. 2 par. Inft. ol. 483. The King's 
death is in by termed the Tenſe of th King. | 


Demiſe of the King ſhall_not diſcontinue apy writ or | 


proceſs, 1 Ed. 6. c.,7. ſet. 1, 2» Nor oblige a defen- 
dant who bath pleaded to an information to plead again, 
unleſs he defire. it, 4 7/511. & Ma. «. 18. ſe. 7, Nor 
determine a parliament till after fix months, 7 & 8 
Wil. 3. c. 15. Nor determine any commiſhon, civil or 
military, or -great office of ſtate, 7 & 8 WF. 3. c. 27. 
ſeft. 21. 1 Ann. ft. I, £8. 6 Ann, n 7. ſet, 8. ; 
On demiſe of the King in the minority of his ſuc- 
cefſor, the parliament ſhall fit for three_years, 24 Geo. 2 
ap. 24. 72. 18. For other maiters, ſee Judges, and 
Juſtices of the peace. _... = 
D.mſtfrs, See Beemffers. 
Demurrer, (from the Fr. demeurer, 1. e. mgners in 
dliquo loto, vel morari) Is a kind: of a pauſe or 1 2P | put 
to the proceedings of an ation upon a point of dithculty, 
which muſt be determined by the court before any farther 
proceeding can be had therein : for in every action the 
controverly couſiſts either in faCt or in law ; if in fact 
that is tried by the jury ; if in law, the caſe. is either 
plain to the Judge, or ſo hard and rare, as. it breeds juſt 
doubt, We call that plain to the Judge, wherein he is 
affured of the law, though perhaps the party and. his 


counſel yield not to it. And in ſuch caſe, the Judge | 


vith his aſſociates proceed to judgment without more 
ado; but when it is doubtful, then ſtay is made, and a 
time taken, either for the court to conſider farther of. it, 
and agree if they, can, or elfe for all the Judges to meet 
her in the Exchequer chamber, and upon. hearing 
what counſel can ſay on, both ſides, to determine what 1s 
law. And whatſoever they conclude ſtands firm, without, 
any farther appeal, Smith de Repub. Angl. 1th. 2. cap, 13. 
This demurrer is in our records expreſſed. in Latin by 
moratur in lege. At the Common Law, the defendant 
lometimes demurreth to- the plaintiff's count or declara- 
tion ; and ſometimes the plaintiff demurs to the defendant's 
plea, by averring that it is not. a. ſufficient plea; in_law, 
Te. In Chancery, the.defendant demuars to the plaintiff's 
bill averring it is defe&ive in ſuch ob a point, and 
demands the judgment .of the court thereupon, whether 
all be compelled. to. make any farther or other an- 
lwer thereunto, Tc, "Covell, See Mozatur in lege. 
I, Demurver in ations at law. 
_ 2: Demurrer in ſuits in equity. 
Vor, 1. N* 54. 


forms we ey not le, Bi Heng Ns v: ra in de- 
' murrer, . Hob. 233. att f pl. 295, Mich; 12 Fac. 
ke the coſe of Board V. nf b bins AT g 
.A general demurrer confeſſes not.the matter ;_ as.if in 
'debt upon a bill defendant pleads. payment, and the plain- 
tiff demurs, that demurrer does not confeſs.the payment ; 
| per Warburton F. Arg. Hut. 1 $4. Trin, 173 i," "REY 
of count, plea, replication, &c. upon which the demurrer 
'was, 75 good, then. all the matter, which is contained in 
the count or plea is confefled ; but if the, count or. plea 
be vitious, then” it_is otherwiſe, 2 Roll.. R, 22. Paſch. 
16 Fac. B. R. in the caſe of Helford v. Platt. cited per 


— 


| cur, as a difference taken, : 17 Af. pl. 2. 31 H. 6. and 


22 H. 6. 


| _Ona fare {ee to repeal a patent ta. B,: for. a. market 


to be held at C.- reciting that there was an ancient market 
long before kept at R. within, half a mile of C. and that 


t | there was an.ad gued damnum taken out before the new 


ptents and the inqueſt thereupan taken found. it not to 

e to the page of any, and that it, was executed, by 
ſurprize and without noticez and that notwithſtanding it 
this ſcire factas. B... demurred,/ But. the, Lord, Chancellor 
Fd aca by North C.J. of C.. B.. and Fones J.) 
gave judgment for repealing of the patent;; ; for the return 
of the writ of ad quod damnum was not concluſive, and 
here by the demurrer it is cenfeſſed to be to the damage of the 


' Canc. | Sir Oliver Butler's caſe. © | ne 
Ingebitatus afſumpſit tor a horſe ſold for. 20,1.) The de- 
endant pleaded within age 3; the. plaintiff replied, that he 
fold him bis horſe for conventency tq parry him about: his ne- 
cory affairs ; to which:the defendant demurred.  And.the 
ole queſtion was, . whether.an; action , would. lie againſt an 
infant for money for. a horſ, fold? It was ar ed on the 
defendant's part, that an infant was chargeable. only for. 
neceflaries,: as meat,. drink, cloaths, lodging,” and edu- 
cation, and cited 3.Cro. 175. 1 Gro, Dif v. Archbold, 
Latch OY. But. the court were of a contrary. opinion; 
for the/p | 
'horfe to ride about his neceffary occaſions, and the defen- 
| dant baying confe//7d. it by, his, demurrer, it muſt;now be 
taken to be ſo ; 1f the defendant.had traverſed;then_ the. 
jury muſt baye judged of it, whether it. were neceſſary or 
convenient or not, and ſo likewiſe of the price of the horſe, 


| whether it was excelhye or no... Fud, proguer... N;ft,, Freems 
| Rep.1531:.Þ1; 7.15: Mich. 1680.. Barber, y. Vintent., + 


An aCtion on the caſe brought, upon an. inland. bill of 


| exchange; in which the plaintiff declared upon a /pecial 
8 A cuſtom 


was to the great damage of the former, market, &;. to 


farmer , market. 2 Vant. 344. Hill. 31 & 32 Car. 2. in 


aintiff. having ayerred, \that. he fold, him: the 


the reaſon why copyhold is accounted demains, is becauſe 


they who are tenants to it are judged in law to have no 
other right, but at the will of the lord; ſq that it is re- 


puted til] after a manner to be in the lord's hands. And þ 


yet, in common ſpeech, that is ordinarily called d#means, 
that is neither free nor copy. And here note, that de- 
main is ſometimes uſed in a more ſpecial ſignification, 
and is oppoſite to frank fee, For example, thoſe lands 
which were in the poſſefiion of Edward the Confeffor, are 
called ancient demain, and others are called f*&nk fee. 
Kitchin, fol. 98. And the tenants who hold any of thoſe 
lands are called tenants in ancient demain, the others te- 
nants in frank fee. Kitchin, ubi ſupra, And allo tenants 
of the Common Law. 
ſet. 25. The reaſon is, becauſe tenants in ancient demain 
cannot be ſued out of the lord's court. Termes de la Ley, 
verbo Ancient Demair. And ſuch tenants, though they 
have no other evidence, but copy of court-roll, yet are 
they ſaid to have freehold. Kitchtn, 81, See Ancient des 
mejne. See more on this ſubject in the learned Speiman, 
verbo Deminicum, Where he does not allow this word to 
be written demean, or demeſne, but demain only. Cowell, 
edit. 1727» 

Ocmaine cart of an abbot, Seerps to be that cart which 
the abbot uſeth upon his own demaine. Anno 6 H. 3. 
cap. 21. | 

mans (Fr. Demande, 5s. e. Peſtulatio) Signifies a 
calling upon a man for any thing due. Tt hath alſo a 
proper ſignification, diſtinguiſhed from plaint : for all 
civil aQtions are purſued either by demands or plaints ; and 
the purſuer is called dsmandant, or plaintiff, viz, demand- 
@nt in aCtions real, and plaintiff in perſonal. And 
where the party purſuing is called demandant, the party 
purſued is called tenant ;. where plaintiff, there defendant. 
If a man: releaſe to another all demands, this is the beſt 
releaſe the releaſee can have, and ſhall enure moſt to his 
advantage. Litt. fol. 117. a. There are two manner 
of demands, the one in deed, the other in law ; in deed, as 
in every praecipe, there 1s an expreſs demand; in law, as in 
every entry in land, diſtreſs for rent, taking or ſeizing of 
goods, and ſuch like a&ts, which may be done without 
any words, are demands in law. 

As a releaſe of ſuits is more large than of quarrels or 
aCtions ; ſo a releaſe of demands is more large and bene- 
ficial than either of them. By a releaſe of all demands, all 
exccution', and a'] frecholds and inheritances executory, 
21c releaſed : by a releaſe of demands to: the difleiſor, the 
right of eniry in the land, and all that is contained 
therein. 18 releaſed. And he that releaſeth. all demands, 
excludes himſelf from all aCtions, entries, and ſeizures ; 
but a releaſe of all demands is no bar in a writ of error to 
reverſe an outlawry. Cole, lib. 8, fol. 153, 154. 

In debt upon a b:il of 701. to be paid upon demand, it 
was inſiſted, that a demand was requiſite, ſo that a de- 
mand in law by bringing the a&tion will not ſerve the 
turn ; but adjudged well enough; for it is a duty pre- 
ſen:ly, and ſo needs no demand. Cro. Eliz. 548. pl, 22 
Hill. 39 Eliz. C. B. Capp v. Lancaſter. 

Where one is indebted to me ſeverally in ſeveral ſums 
of money to be paid upon requeſt, or demand made, and 

go and fay to: him,. pay me what you owe me, this is not a 
ſufficient demand or requeſt, 3 Le. 206. pl. 166. Paſch. 
30 Eliz. B. R. Said to have been adjudged. But bring- 
mg an aCtion is a ſufficient demand, Cro. Fac. 242. 

Tf a will appoints payment of money, and mentions no 
place, there muſt be a requeſt, Brownl. 46. Mich. 14 

ac. Anon. | 

W here a contraCt is made, and no- time expreſſed for 
the payment of the money, if the party bring his a&ion 
before he makes a requeſt, he ſhall not have damages ; but 
if he makes an aCtual requeſt, and the defendant does not 
pay the money, there he ſhall recover damages, beſides 
the duty. Godb. 362. pl. 454. Trin. 21 Fac. B. R, 
Gleede v. Wallis alias Harris, 

A. indebted to B. in 12 /. for goods; B. refuſed to 
truſt him farther, on which C. comes to B. and prays 
him to truſt 4. and if he would, he would pay him the 


old debt, and whatſoever 4. ſhould be in arrear more, |. 


if it did not exceed mos C. would pay ; B. fold. after 


IWe/t. Symbol. part. 2. tit. Fines, | 


' cauſe no particular requeſt in time and place is averred; 
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'to 4. ſeveral goods, amounting to 197. and lent 
One demand is ſufficient for the three ſeveral ſum 
84. Paſch. 4 Car. C. B; Gammon v. Mulbarn,  * 

If a man promiſes to pay money at any time Within 4 
month upon requeſt, the creditor may requeſt after the man by 
Land the debtor ſhall have a month's time afitr the requeſt ph 
pay the money, Froem. Rep. 346. pl. 429. Mich. 16 * 
'B - Anon. Fo as 

ote, to pay 507. to' B, at any time dirino 1. 
,Joint lives, Suki three months rod A. hoald Sie 
the fame, the demand ought to be perſrzial. 2 Show, » 
pl. 232. Michs 34 Car. 2. B. R, Duke of Narfull : 
Howard, pr 
| Demand ore tenus in ſome caſes is godd ; as in caſe of 
ſtock to be transferred, it is the uſage amongſt merchants 
to make all their demands rs tenus upon ſuch bargaing 
as well as ſometimes by writing at the Zaft India houſe. 
and not to ſeek after the ages of the vendor z and Jud : 
ment accordingly. Carth. 26g. Paſch. «£ I, 
B. R. Hall v. Capper. WO 00 TTY 

A leaſe was made for years, renderirg rent pajable af 6 
place off the land; and the court was moved, waether 
'2 demand of the rent may not be made upon the land 
but denied by the whole court ; for they ſaid, that the 
demand muſt be made at the place of payment, although 
It be off the land. Brownl. 96. Trin. 5 Fac. Vetris y. 
Farmer, 

An executor brings trover of goods taken from bis tiflttux 
by a treſpaſlor. It was held the executor mu? firſt make 
a deniand of the treſpaſſor, before he can bring this aRion, 
Clayt. 122. pl. 215. March 1647. before Germine, one 
of the Judges of B. R. Coldwell's caſe 

In an aCtion of debt upon a bond, with condition to juy 
- 3001. to the plaintiff, and to add 31. to every 1001. if it 
were demanded ; the defendant pleaded payment of 2001. 
and that he added 3/. to every ro0/ ſecundum forman 
conditionis predift, The plaintiff traverſed the addition 
of 3/1, to every 100 /, ſecundum formam prad'; after 
verdict it was moved, in arreſt of judgment, that the 
plaintiff ought to have alleged a demand ; and for this 
cauſe judgment was given againſt the plaintiff, for this 
| being matter of ſubſtance, without which the plaintiff 
had no cauſe of aQtion, was not helped by the iſſue nor 
verdict, notwithſtanding the words /ecirndum formam (n- 
ditionis, which was pretended to imply a demand, Allen 
55» 56. Paſch. 24 Car. B. R. Hill v, Armſtrong. 

A difference was taken by Serjeant Jones, between 
a limitation which depends on the doing of ſome collateral aft, 
which is zo be done but once, and the payment of a rent iſſu- 
'Ing out of the land, which hath ſucceſſive afts ; that in ike 
laſt caſe there ought to be a demand, but not in the fult, 
Freem. Rep. 24. Hill. 1671. p!. 32. 

Debt upon a bill obligatory, /c/, borrewed of ]. 5. 
10]. which I promiſe to pay upon demand ; the plainti 
lays, Puod licet ſefius, requifitus he had not paid it, but 
does not lay any aCtual demand; and verdiCt being for 
ithe plaintiff, Baldwin moved in arreſt of judgment, be- 


4: at 
Hel, 


*. +  -- + 


Pai 


—— IE 


and cited the caſe of Brown v. Durney, Hob. 208. But 
per curiam, a requeſt is not here neceſſary, it being for 
the payment of a debt, and between the parties ; but if | 
it had been upon a penalty, or @ promiſe by a flranger, & 
for ſome collateral matter, there a requeſt mult be laid ; but 
here it appears that a debt was due, and it being for the 
payment of money by the debtor, although it be ſaid upon 
demand, yet the bringing of the action is a ſufficient de- 
- wand. Freem. Rep. 113. pl. 135. Trin. 10673- + Ajhen- 
' den v. Clapham, 
A. was iudebted to B. and A. dies, and after B. comes '% 
'C, and demands the money, and C. in conſideration that Þ. 
would forbear his debt (or to ſue), did promiſe ta pay him: 
ObjeCtion was made, that this being a coliateral promiſe, 
.and no debt due from the defendant, here ought to have 
' been a requeft. ' But to that the court anſwered, that 3 
requeſt was not neceſſary, the premiſe being generoly f? 
Pay, and not upon requeſt, Freem. Rep. 439+ Þ4 595 
Mich. 1696. Anon. © ll up 
Debt for a rent reſerved upon a leaſe for years, n which 


there was & proviſo, that if the rent be behind and uf g' 
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| + of a month next after any or either of the 
74 bs then the leaſe to be UP The plea was, 
ry. the rent was behind a month after a day, on which 
* was reſerved to be paid, and fo the leaſe is void ; to 
which plea the plaintiff demurred, becauſe the defendant 
did not ſay that the plaintiff demanded the rent ; for though 
the rent be due without the demand, yet the intereſt ſhall 


not be determined without it, which muſt be exprelsly | 


-1in the pleading ; and of that opinion was the court, 
—_— Juſtice Aitkyns, who doubted, 2 Med. 264. Trin, 
29 Car. 2 C. B. Steward v. All:n, 

FjeQment at Chelmsford aſlizes ; held by Lord Ch. ]. 


Pembertin, that if /egactes be given by will, and that in 


of non-payment, the legatees may enter and enjoy the 
grefits of ſuch land till ſatisfied, no demand is neceſſary ; 
hut it is no forfeiture, but an executory deviſe, although 
there be a place and time appointed for payment, &c. 
$ was the caſe of Tyrrel v, Glafſack here, 2 Show. 185. 
pl. 199. Hill. 33 & 34 Cor. 2. B. R. Pierſon v. Sorrel. 


caſe 


Where the condition of a bond given by a member of a| 


ſociety is to pay ſuch ſums as ſhall be due, an ation may 
be brought for non-payment without any demand ; for it 
is a ſum in groſs. Ld. Raym. Rep. 596. Trin. 12 W. 3. 
Levins V. Randelph. For other matters, ſee 75 Vin. Abr. 
tits Demand. Poe , 

Demandant, (Petens) Is the plarniiff in a real ation, 
ſo called becauſe he demandeth lands, &c. Co. on Litt. 

dl. 127+ x 

Derathaque. See Yaque, and Yaquebuz., 

Demiſe, { Dimiſſis) Is applied to an eſtate either in fee 
Gmple, fee tail, or for term of life, and'ſo it is commonly 
taken in many writs. 2 far. Inf. fol. 483. The King's 
death is in Jaw termed the demiſe of the King. 

Demiſe of the King ſhall not diſcontinue any writ or 
proceſs, 1 Ed. 6. c. 7. ſet. 1, 2. Nor oblige a defen- 
dant who hath pleaded to an information to plead again, 
unle's he defire it, 4 Will. & Ma. Co 18. [ea. 7o Nor 
determine a parliament till after ſix months, 7 & 8 
Wil. 3. c. 15. Nor determine any commiſhon civil or 
military, or great office of ſtate, 7 & 8 WF. 3. c. 27. 
ſet. 21. 1 Ann. ft, 1. c.%8. 6 Ann, c. 7. ſet. 8. 

On demiſe of the King in the minority of his ſuc- 
ceſſor, the parliament ſhall fit for three years, 24 Geo. 2. 


Wap. 24, ſet. 18. For other maiters, ſee Judges, and | 


Juftices of the peace, 

D.mſtfrs, See Deemffers. a PRES 
Demurrer, (from the Fr. demeurer, 1. &. manere 1m 
aliquo loco, wel morari) Is a kind of a pauſe or ſtop put 
to the proceedings of an aCti-n upon a point of difficulty, 
which muſt be determined by the court before wy farther 
proceeding can be had therein : for in every aCtion the 
controverly conſiſts either in {aCt or in law ; if in fact, 
that is tried by the jury ; if in law, the caſe 1s either 
plain to the Judge, or ſo hard and rare, as it breeds juſt 
doubt, We call that plain to the Judge, wherein he is 
affured of the law, though perhaps the party and his 
counſel yield not to it. And in ſuch caſe, the Judge 
with his aflociates proceed to judgment without more 
ado; but when it is doubtful, then ſtay is made, and a 
time taken, either for the court to conſider farther of it, 
and agree if they can, or elſe for all the Judges to meet 
together in the Exchequer chamber, and upon hearing 
what counſel can ſay on, both ſides, to determine what 1s 
hw. And whatſoever they conclude ſtands firm, without 
any farther appeal. Smith de Repub. Angl. 11h. 2. cap. 13. 
This demurrer is in our records expreſſed in Latin by 
moratur in l:ge. At the Common Law, the defendant 
lometimes demurreth to- the plaintiff's count or declara- 
tion ; and ſometimes the plaintiff demurs to the defendant's 
plea, by averring that it is not a ſufficient plea in law, 
Te. In Chancery, the defendant demurs to the plaintiff's 
ill, avercing it is defeRiive in ſuch or ſuch a point, and 
demands the judgment of the court thereupon, whether 
be ſhall be compelled to make any farther or other an- 
lwer thereunto, &c. Cowell. See DYozatur mn lege. 


1. Demurrer in a&tions at law, on 
_ 2. Demurrer in ſuits in equity. 


| Vo, 1. Ne 54. 


—_ 
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1. Demurrer in aftions at law, | 
A demurrer is admitting the matter of faQt, Gnce jt 
refers the law ariſing on the oy to the judgment of the court 1 
| and therefore the faCt is taken to be true on ſuch demur. - 
rer, or otherwiſe the court has no foundation on which to 
| make any judgment. Gilb, Hifl, of C. B. 55, 

A demurrer is a confeſſion of all matters in fa, but 
not of matters in law ; for by it they are put in judgment 
of the court, Pl. C, B85. a. Hill. 6 & 7 Ea. 6. by 
Ae Ch, F. in the caſe of Partridge v. Strange and 
Corer. 3 | , 

If a thing be ſufficiently alledged, it is confeſſed by the 
pray ak but not otherwiſe; per Anderſon Ch. J. Goldſb, 
92, F » I, f ; 

Demurrer confeſſes nothing but what is materially al- 
(edged Arg. and ſeems admitted. 12 Med. 578. Mich, 
13792. * 
| By ſtat. 27 Eliz. « 5. and 4 Ann, c. 16, ſed. 1. judg- 
ment ſhall be given on demurrcer according to the right of 


| 


the cauſe, without regarding form, unleſs the want of it 
be Tp vas for cauſe. | * 

demurrer in law is never a confe/jjon of a thing again 
the record, but only of that which cl; md ep the oh 
for otherwiſe his confeſhon would be vain, and ſhould 
not bind the court ; per cur. Cro, Fac. 12. Paſch, 1 Fac. 
'B. R. in the caſe of Arundel v. Arundel. 

As a demurrer at Common Law did confeſs all matters 
formally pleaded, fo now by the Statute, a general demurrer 
does confeſs all matters pleaded, though. unformally, accord- 
bing to the forms meant by the ſtatute 27 £/iz. 5. for ſuch 
' forms are, now not material, not being exprefled in de- 
| murrer, Hob. 2.33. at the end of pl. 295. Mich: 12 Fac. 

in the caſe of Heard v. Bakerville, 

A general demurrer confeſſes not the matter ; as if in 
debt upon a bill defendant pleads payment, and the plain- 
tiff demurs, that demurrer does not confeſs the payment z 
per Warburton F. Arg. Hutt. 15, Trin, 17 Fac. . 

1f count, plea, replication, &c. upon which the demurrer 
was, 1s good, then all the matter which is contained in 
the count or plea is confeſſed ; but if the count or plea 
be vitious, then it is otherwiſe. 2 Roll. R, 22. Paſch. 
16 Jac, B. R. in the caſe of Holford v. Platt. cited per 
cur, as a difference taken, ' 17 Afſ. pl. 2. 31 H. 6. and 
22H 5. I | | 
. Ona ſave fps to repeal a patent to B, for a market 
to be held at C. reciting that there was an ancient market 
long before kept at R. within half a mile of C. and that 
there was an. ad gued damnum taken out before the new 
patent; and the inqueſt thereupon taken found it not to 
be to the damage of any, and that it was executed by 
ſurprize and without notice; and that notwithſtanding it 
was to the great damage of the former. market, &c. to 
this fore acias B. demurred, But the Lord Chancellor 
Finch (afliſted by North C. J. of C. B.. and Jones J.) 
gave judgment for repealing of the patent; for the return 
of the writ of ad quod damnum was not concluſive, and 
here by the demurrer it 1s cenfeſſed to be to the damage of the 
farmer market. 2 Vent. 344. Hill. 31 & 32 Car. 2. in 
Canc. Sir Oliver Butler*s caſe. 

| Tngebitatus afſumpſit for a horſe ſold for 20.1.. The de- 
fendant pleaded within age ; | the plaintiff replied, that he 
fold him bis horſe for conventency tq carry him about. his ne- 
ceſſary affairs ; to which the defendant demurred. And the 
ſole queſtion was, whether an ation would lie againſt an 
infant for money for a horſe ſold? It was urged on the 
defendant's part, that an infant was chargeable only for 
neceflaries, as mezt, drink, cloaths, lodging, and edu- 
cation, and ci':d 3 Cro. 175. 1 Gro, Ayliff v. Archbold, 
Latch 169. But the court were of a contrary opinion, 
'for the olionf having averred, | that. he ſold, him. the 
horſe to ride about his neceſſary occaſions, and the defen- 
_dant baving confe//ed it by his. demurrer, it muſt-now be 
taken to be ſo ; if the defendant had traverſed; then the. 
[jury muſt have judged of it, whether it were neceſſary or 
convenient or not, and ſo likewiſe of the price of the horſe, 
whether it was exceſſive or no... Fud. proguer.. Nifi, Freems 
Rep. 531- þl. 715. Mich. 1680.. Barber y. Vintent.. + 

An aCtion on the caſe brought. upon an inland bill of 
exchange, in which the plaintiff declared wpon a ſpecial 
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</lom in London, for the bearer to bring the ation, &c. 
and upon a demurrer to the declaration, it was held, that 
the defendant having demurred, without traverſing the 
cuſiom, he had thereby confeſſed there was ſuch a cultom, 
though in truth there was not, and for that reaſon the 
plaintiff had judgment ; for though the court takes notice 
of the law of merchants, as part of the law of England, 
yet they cannot take notice of the cuſtoms of particular 
laces ; and this cuſtom, as ſet forth in the declaration, 

Lodag ſufficient to maintain the aCtion, and the defendant 
conſeſſing it: by his demurrer, he has given judgment 
againſt himſelf, 3 Salk. 68, 69. pl. 5. Paſch. 5-W. 3. 
B. R. Heoages v. Steward. | 

If a thing be laid by way of preſcription, which does not 
lie in preſcription, and it be demuired unto, that does not 
conſelſs it ; for if this be a courſe of the court, it is law, 
and if it be law, we are to take notice of it, Per Hel! 
Ch. J. obiter. 12 Med. 573. Muh. 13 W. 3. | 

In treſpaſs, aſſault, and falſe impriſonment, the defen- 
dant juſtifies under a proceſs out of the ſheriff's court in 
London, gue «ft eadem, &c. and traverſes being guilty 
eliter vel alio modo. To this the plaintiff demurs, and ſhews 
for cauſe, that the traverſe 1s idle and unneceſſary; and 
upon argument, the court were of opinion, that this was il] 
on a fpecial demurrer, the guz 2/t eadem being a ſufficient 
traverſe. Lutw. 1457. And io it was held in the caſe of 
Carvel v. Manby, where on a general demurrer it was al- 
towed to be well enough ; but the court ſaid, if it had 
been a ſpecial demurrer, it would have been otherwiſe. 
Fudictum pro querente. Stran. 694. | 

Debt upon a bond conditioned to indemnify the plain- 
tiff. The defendant upon oyer pleaded generally, quod in- 
dempnem conſervavit, without fhewing how ; and on a 
general demurrer, it was agreed the plea was ill before the 
aCt for amendment of the law, for that no ifſue could 
be joined upon it. 2 Cro. 165. Hob. 296. 2 Co. 4. 
2 Cro. 363, 503, 634. But then it was objeCted, that 
this ſhould have been ſhewn for cauſe of demurrer ; and 
of that opinion was. the court, for the ſubſtance is the 
faving harmleſs, and how that was done, is but matter 
of form; ſo the plaintiff prayed leave to difcontinue 
npon payment of coſts, which was granted accordingly. 
Stran. 681. | 

Scire factias againſt pledges in replevin, ſetting out a 
Judgment for the avowant in C. B. pou per recordum 
tbidem jam reſidens: quod quidem recordum coram nobis cer- 
tis de cauſis venire fecimus, where the judgment was af- 
firmed. The defendant demurred, and ſhewed for cauſe, 
that it was incongruous to ſay the record remains in C. 
B. and at the ſame time was removed to B. R. by writ 
of error. Serjeant Branthwayte would have had it re- 
jeRted as an unneceffary averment, and then it would 
ftand with only a right reference to the record remaining 
in B. R. Sed per curiam, You cannot ſay but it is in- 
formal, and that is enough upon a ſpecial demurrer. "The 
defendant muſt have Judgment. Szran. 611. | 


2. Demurvrer in ſuits in equity. 

Demurrer is an allegation of the defendant, which, 
admitting the matters of fact, or ſome of them, alledged 
by the defendant to be true, ſhews that, as they are ſet 
forth by the complainant himſelf, they are inſufficient for 
him to proceed upon, or to oblige the defendant to an- 
ſwer ; and therefore demands the judgment of the court, 
whether the defendant ſhall be compelled to make an- 
fwer to the plaintiff's bill, or to fome certain part thereof, 
Prat. Reg. in C. 131. | 
- The defendant pur in a demurrer to the plaintiff's bill, 
becauſe the plaintiff was outlawed at the furs of flrangers, 
yer ordered to anſwer. Tuth. 137, cites Mich. g Fac. 
Skies v. Rawſon. [bid. 139. rites 10 Fac. Mori V. 
Owen. | | 
' Demurrer, becauſe excommunicated, over-ruled about 
4 Car. Toth. 137. 4 C. Plumton v. Headlam, 

It is allowed a good cauſe of demurrer in this court, 
| that a bill is brought for part of a matter only, which is 
proper for one entire account, becauſe the plaintiff ſhall 
not ſplit cauſes, and make a multiplicity of ſuits. ern 
29. pl. 24. Hill. 1681. in caſe of Purefoy v, Purefoy. 


; 


-| and bill diſmiffed. Fin. R. 33, 34. ich. 25 Car. 2- 


 * Defendant demurred, becauſe the bill was againſt ſeve- | 
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Demurrer .to ſcandalous matter ſuggeſted in a ja 
Sir F. Churchill, as amicus curie, the 
in ſuch a caſe is not to put the defendant to anſwer th 
ſcandalous matter, but to ſtrike out the word demur; - 
and leave the plaintiff at liberty to prove it. ery BR 
137- pl. 96. Mich. 1682. Page v. Neale, ; 

Where a bill was exhibited to have an execution ; 
award, which was perſermed by neither party ; and the Fo 
fendant demurred, becauſe there was no precedent hs 
court of equity had ever carried ſuch awards into extey- 
tion ; and the demurrer was allowed. Abr. Equ, Cuf. % 
Mich. 1704, at the Rolls, Biſhop v. Welty. a 

The defendant pleaged, that there was a former B;1/ de. 
pending, and brought by the ſame plaintiff, for the fame 
matter as in this bill. And demurred, for that ther; wy, 
no equity in the bill, and that the ſame being two hundred 
ſheets of paper, was fluffed with repetitions, tautologies 
and impertinences. It was inſiſted by the counſel for 
the plaintiff, that by reaſon of the demurrer, he coulq 
not procure a reference to the Maſter, to examine whether 
there was a former ſuit depending or not. Thereupon 
the court over-ruled the demurrer 'with coſts, and referred 
it to the Maſter to examine into the former and this bill, i 
he found it for the ſame matter, then to tax coſts for the 
defendant. Fin. R. 179. Mich. 26 Car. 2, Dunferd x, 
Dumford. | 

Where a tert 7s laid to be done afier the aftion brought, 
the defendant may take advantage of it on a ſpecial de- 
murrer. Gilb. Hift. of C. B. 106, 

An original bill was brought to explain a decree, The 
defendant demurred ; the plaintiff inſiſted, that the de- 
| murrer confefſed the matter of the bill, but the cout 
allowed the demurrer good. 2 Freem. Rep. 179. pl. 242, 
Is Car. 2. in Cant. Read v. Handby, 

A bill for 20/7. promiſed to the wife if ſhe would pro. 
cure a releaſe from her huſband for purchaſe-money, 
which was part paid, and the reſt ſecured ; defendant de- 
murred, for that it was no confederation, becauſe the de- 
tendant was releaſed by law, by payment, and ſecurity, 
and allowed. Per Lord Keeper Bridgman, 3 Ch. B, 70, 
Fuly 24, 1671, Stuckly v. Cook. | 

'The plaintiff brought a bill againſt the defendant, as 
executor of the obligor, to diſcover aſſets, and to compel 
| the payment of the debt. The defendant demurred, for that 
the plaintiff had brought an aftion againſt him at /aw, to 
which the defendant had pleaded plene adminifiravit ; but the 
demurrer was qver-ruled, and the defendant ordered to 
anſwer without payment of coſts, Nelf. Rep. 127, 128, 
Anno '21 Car. 2. Pitt v. Scarlet. 

Plaintiff having obtained a decree againft the defendants 
for money out of aſſets in their hands, they being executors, 
and they having denied aſſets, plaintiff brought a bill to 
diſcover aſſets. Defendants demurred, for it 4:d not appear 
that the decree was ſigned and inrolled, or the defendant 
ſerved with any decree under ſeal. Demurrer allowed, 


ill 5. op 
courle of the Sen 


Braithwait v. Davis. + 

| A bill was brought to batardize the iſſue, and (et alide 
and overthrow the marriage of his late father with the 
other defendant his mother. The defendant demurred, fir 
that the validity of the marriage, and legitimacy of. the de» 
fendant, is properly triable at law, and that the defendant 
the mather is not bound to diſcover upon oath that ſhe 1s gully 
of ſuch a crime, as will ſubjet? her to the penalty of the fla- 
tutes and laws of the realm, and that the bill was fcan- 
dalous and impertinent; the demurrer was allowed, and 
the bill to be taken off the file and burnt. Fin. Rep. 72» 
72. Hill. 25 Car. 2. Trevor v. Leſquire., _ 

In a bill by obligee again/! the heir of the obligor, for pay- 
ment of the debt out of aſſets alledged to be deſcended, 
if the bill does not alledge that the heir was bound by the 
bond, defendant may demur. Per North K, Fern. 189. 
pl. 173. Trin, 1683. Croſſing v. Hanor. 


ral defendants, for ſeveral diftinf matters, but was over- 
ruled; becauſe the plaintiff by his bill had charged the de- 
-fendant with combination, which defendant had not denied 1 


his anſwer. ern, 416. pl. 395. Mich. 1680. Powell. v. 


| Arden and Cheval. 
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bill was to examine witneſſes to preſerve their titi- 
Woo the title of certain lands kg bill = 
tioned, The defendant demurred, becauſe "there was no 
impediment that hindered the plaintiff from trying his right 
at law; and that he had not obtained any verdia in affirm- 
ation of his pretended title. Demurrer allowed. ern. 

1. pl. 415. Hill 1686. Parry v. Rogers. 

If an original bill be brought for matters, part of which 
art in a former bill and decree, and part new, or-by way 
a ſupplemental bill; the court will on a demurrer, to 

” much as was contained in the former decree, ſend it 
to a maſter to ſee what, and what was not in the firit 
hill, and allow the demurrer accordingly. G. Equ. R. 
183. Hill. 12 Geo. 1. in Canc. , 

Fir ather matters, ſee 75 Vin. Abr. tit, Demurrer. 

Demurccer £0 evidence, Is where a queſtion of law 
doth ariſe thereupon : as if the plaintiif produces in evi- 
depce any records, deeds, writings, &c. upon which a 
queſtion of law ariſes, and the defendant offers to demur 
upon it ; and then the plaintiff muſt join in demurrer, 
or waive his evidence. So if the plaintiff brings wit- 
nefſes to prove a fact, and a matter of law arifeth upon 
*t: if the defendant admits their teſtimony to be true, 
there alſo the defendant may demur in law: and fo may 
the plaintiff demur upon the defendant's evidence. And 
in theſe caſes, the counſel for the plaintiff and defendant 
agree the matter of faCt in diſpute; and the jury are dit- 
charged 3 and the matter of law is referred to the judges 
to determine. But were evidence is given for the King, 
in an information, or other ſuit, and the defendant of- 
fers to demur upon it, the King's counſel are not obliged 
to join therein ; but the court ought to dire the jury to 
find the ſpecial matter. And indeed, becauſe juries uſually 
fnd a doubtful matter ſpecially, demurrers upon evidence are 
now ſeldom uſed. 5 Rep. 104. 1 Inft. 72, 2 Inft. 426. 
See Exception. 

Demurrer to indictments, If a criminal joins iſſue 
upon a point of law in an indictment or appeal, allowing 
the fat to be true, as laid therein, this is a demurrer in 
law: and if the indictment or appeal proves good in 
law, in the opinion of the judges, they proceed to judg- 
ment and execution, as the party had been convicted 
by confeſſion or verdict. And though by the criminal's 
demurrer, be refuſeth to put himſelf apon trial by 
jury, yet he ſhall not, as in other caſes, be put under 
the pain forte & dure; for a demurrer is allowed to be 
tried by the judges, and not by the inqueſt. And he 
that is condemned on demurrer, is ſaid to be convict ; 
for whoever is adjudged is convicted by law. 2 Int. 
178. HA. P.C. 243. S. P.C.150. 1 Hawk. P. C. 14. 
But ſee 2 Hawkins 334- 

Demy ſanke or ſangue, Of the half blood, is, when 
a man marries a wife, and hath iſſue by her a ſon or a 
daughter, and the wife dies, and then he takes another 
woman, and hath by her alſo a fon or daughter; now 
theſe two ſons or Caughters are after a ſort brothers or 
iſters, or as we uſually term them half brothers, &c. or 
brothers of the haif bl:o4, becauſe they had both one fa- 
ther ; but are not brothers by the mother's fide, as hav- 
ing ſeveral mothers, and therefore cannot be heirs one 
to another ; for he that ſhall claim as heir to one by deſ- 
cert, muſt be of the whole blood to him from whom he 
claims- Cowell. See Deſcent. 

Sen. 'The names of places ending in den, ſignify 
the ſituation to,be in a valley, or near woods, as Tenter- 
den, Biddenden, from the Sax. den, vallis : locus, ſyboeftris. 

Gena, or Denna, A little portion of woody ground, 
commonly called a coppice, de /ylva oft denz parve ; in 
another place, & una parva dena, fylvua. Domeſday apud 
Spelm., And Thern. anno 826. tells us, that dederunt 
ages terram 20 aratrorum & 13 dennas glandes portan- 
tes, Te EO 

Dena terrae, A hollow place between two hills ; 
you may find it in the beginning of Domeſday Book. De 
ſylva ofto dena parve && tres maghe, Domeſd. Una 
Parva dena ſylve, ib. dederunt abbati terram viginti ara- 
irorum & xiii. dennas glandes portantes. Will. Thorn. 
ſub an. 826, Sax. der, a low place, which gives termi- 
nauon to very many names of places, eſpecially among 
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the woods, as in the Weald of Kent, 


as Tenterden, Bidden- 
deny Sc. In ſome of the northern parts of Englan ; they 
retain the word dene for a valley, as in the biſhoprick of 
36 Yy they ſay, ſtarrs and denes, i, e. hills and vales. 
{ Weil, | 
Oen and ſtrond, Liberty for ſhips or veſſels to. run 
aground, or come aſhore. K., Eq grants thig 


W, I: 
privilege to the Barons of the Cinque Ports. —— 9d font 
IWreefry & Whttefry, 7 I. 


& Leflagefry & Lonetopfry, & guad 
habeant den & ſtrond apud Gernemuth. Pe. ed 


Ed. 1. & Ed 2. MS. 410. penes Dom. Fountains ex 
Ade Chriſti Oxon, F oo 

Oenariata tercae. See Fardingdcal of land. 

Oenartatus terrac, Signifies as much land as is 
worth a penny by the year. Sybilla Bartholot tenet unam 
acram & 5 denariatos terrz in eodem tenemento. And in 
another place, tenet dimidiam rodan & 3 denariatos ter- 
re in fine borcali meſſuagii. Tab. prioratus Lewes in Suſſex, 
Du Freſne. | | 

Denarii, A general term for any ſort of fecunia nu- 
merata, or ready money. —— Saiventur heminibus de Hed- 
ington de denariis domini fingulis annis proximo die qua 
fal.are incipient quingque Up Paroch. Antiq. p. 320. 

D-narius, An Engliſh penny. Stat. Ed. 1. de com- 
poſutioni menſurarum, viz. denarius Angliz qui nominatur 
frerlingus rotundus fine tonſura ponderabit 32. grana fru- 
menti in medio ſpice, &. 20 denarii factunt unciam & 12. 
unae faciunt libram. x 

Denari de caritate, Whitſun - farthings, or Pente- 
coltals, the cuſtomary oblations made to the cathedral- 
church about the time of Pentecoſt, when the pariſh- 
prieſts and many of their people went in proceſſion to 
viſit their mother-church. "This cuſtom of voluntar 
honour was afterwards changed into a ſettled due, ah, 
A charged upon the pariſh-prieſtz though at fir{t 
but a gift of charity /denaris de caritate) or <leemoſy-, 
nary preſent to help to maintain and adorn the biſhop's * 
lee or catbedral church. —— £0 ſalva quod denarium &. 
Petri & denarios de caritate perſolvanr, quos hadenus 
perſolvere conſueverunt, Cartular. Abbat. Glaſton, MS: 
fol. 15. PTY, 

Denarius Dei, God's penny, arles or earneſt money. 
—— ſt, quod neuter mercatorum ab illo contraftu poſſit diſe 
cedere vel rofilire, poſtquam denarius Dei inter princi- 
pales perſonas contrahentes datus fuerit & receptus, Cart. 
31 Ed. 1. M, 4. See Argentum Dti—— The occa- 
lion of this earneſt money being called God's penny, de- 
narius Dei, was this; in former times the piece of mo- 
ney ſo given to ſeal the contratt was given to God, z. e. 
to the church or the poor, but. the pious uſe is now 
one. 

, Denarius S. Petri, Peter-pence. See Fomeſcots 

Denarius tertius comitatus. In the fines and 
other profits ariſing from the county-courts, two parts 
were reſerved to the King, and a third part or penny 
to the earl of the county, who either received it in 
ſpecie at the aflizes and trials, or had an equivalent com. 
poſition paid from the Exchequer. So Ebulo le Strange, 
in right of his wife Alice, daughter and heir of Henry de 
Lacy, Earl of Lincoln, bad by letters dat. 5 Ed. 3. 
Cuflodiam & wardam cafleili nofiri de Lincoln. cum ball:ivia 
ibidem, & wviginti libratas annui reditus, pro tertio denario 
comitatus. Paroch. Antigq. 418. © 

Denbera, A place ſor the running of hogs, a {ſwine- 
cumb, or low valley for the pannage or feeding ſwine. 
From the Sax, den, a vale, and berg, a barrow, a hog. 
In a charter of King Ethelred granted to the manor of 
Merſham to the church of Canterbury. Hee ſunt paſ- 
cula porcorum gue neſtra lingua Saxonica denbera nomina- 
mus.—And in a charter of K. Of to the faid church, 
—Adjeftis denberis in commum ſaltu.—See Somner of 
Rom. Ports and Foris. p. 110. 

D:ne, Dena, In the ſame book ſignifies a dale. 

Denne, In the ſame book ſtands for a t9wn. 

Deaelage, or Danelage, Denelagia, Is the law that 
the Danes made here in England, out of which, and 
Merchenlage, and We/l-Saxon-lage, the Conqueror com- 
pounded certain ordinances for his ſubje&ts. Camd. Brit. 


Þ+ 94 & 183, | 


Denizen, 
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'Denizen,- (from the French denaiſot; #. + dinatio,) | 


Signifies in law an alien'that is enfranchiſed-by the King's 
charter, and enabled in all: reſpets almoſt to do as the 
King's native ſubje&s do: viz. to purchaſe and+to poſſeſs 
lands, and to be capable of any office or dignity ; yet it 
is ſhort of naturalization, becauſe a ſtranger naturalized, 
niay inherit lands by deſcent, which a: man- made only a 
denizen cannot, And in the chatter, whereby a man 
is made denizen, there is commonly coritained ſome one 
clauſe or other, that abridgeth him of that ,full benefit 
which natural ſubjets do enjoy. And when a man 1s 
thus infranchiſed, he is ſaid to be under the King's pro- 
teQtion, or eſe ad fidem Regis Angliz, before which time 
he can enjoy nothing in England. Bra#?. lib. 5. tra#d. 
5. cap. 25. num. J- Nay he and his goods might be 
ſeized to the King's uſe. Horne in his Mirror of Fuſtice, 
lib. 1. cap. de la Venue de Frankpledge, and 2 par. Inft. 
fol. 741. See alſo the ſtatute 27 H. 8. cap. 24. and Co. 
lib. 5. Caluin's caſe. | | 

By ſtat. 12:/Yill. 3. c. 2. and 1 Geo. 1. c. 4. Aliens 
made denizens are incapable of offices in the government, 
to be members of parliament, &c. See Aliens, 

De non decimando. See Modus., 

De non reſidentia clerici regis, Is an ancient writ, 
whereof fee the form in 2 par. Toft fol. 624: 

 Denſhiring of landf.-. To caſt parings of earth, 

turf and ſtubble into heaps, and when dried, to burn 
them into aſhes, for a compoſt on poor barren land. 
This method of improvement is called burn-beating, and 
in ſome parts of Staffordfire, they term it denſhiring of 
< land. 
Dentrir, A fiſh with many teeth. E? int quieti de 


quibuſcunque priſis coponum, columbarum, dentricium, an- 
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Monaſter. Rameſey. : 
Deodand, Deodandum, Is a thing given or rather 
wrath, in caſe of miſadventure, whereby any Chriſtian 
man cometh to a violent end, without the fault of any 
reaſonable creature, For example, if a horſe ſhould 


ſtrike his keeper, and ſo kill him : if a man in driving | happened. 
a cart, and ſeeking to redreſs any thing- about it, ſhould | 


ſo fall as the cart-wheel running over him, ſhould kill 
him :* if one ſhould be felling a tree, and he give warn- 
ing to company preſent, when the tree was near falling, 
to look to themſelves, and any of them ſhould be ſlain 
nevertheleſs by the fall of the tree: in the farſt of theſe 
caſes, the horſe ;. in the ſecond, the cart-wheel, cart and 
horſes ;- and in the third, the tree, is a deodand, and to 
be given to God; that: 1s, to be ſold and diſtributed to 
the poor, by the King's Almoner, for an expiation of 
that dreadful event, though effeCted by unreaſonable, yea 
ſenſeleſs and inanimate creatures. Staundf. pl, Cor. lib, 
T..cap. 2. Bradt. lib. 3. trat?. 2. cap. 5. 
and Weſt. Symbol. tit. Indiftments, ſet. 49. 
Flea ſays, this deodand is to be ſold, and the price dif- 
tributed to the poor, for the ſoul of the King, his an- 
ceſtors, and all faithful people departed this life. Lb. 


1. cap. 25, De ſubmerſis, which law ſeems to bear an| 


imitation. of that in Excdus, cap.. 21. St cornu petierit 
bos, virum, vel mulierums ita ut moriatur, lapidabitur bos 
neque comedetur caro ejus, ac dominus ejus erit innocens. 
This word is mentioned in the ſtat. az officio corcnate- 
Tis, anno. 4 Ed. 1, vee 3 part. Infl. fol. 57, Since 
therefore by the Moſaical law the ox was to be ſtoned to 
death, it ſeems reaſonable that the price of the ox ſhould 
be beſtowed in pious and charitable uſes. Cowel!, edit. 
1727. . 

": deedand is that inſtrument which occaſions the 
death of a man, and is forfeited to the King, in order to 


be diſpoſed of in pious uſes by the King's Almoner ; this. 


torfeiture of what procures the death of a- man with- 
out the default of another was introduced to increaſe the 
terror and abborrence of murder, ſo that nothing that 
occaſioned it ſhould ſeem to go unpuniſhed ; alſo that 
weapon or inlfirument, whereby one man kills another, 
is Called a deodand. 


P, C. 3% Pult, 125. Crom. 31, a. 


- 
N 


* 


"cart while it ſtands ſtil}, falls from it 


llarum & omnium aliorum piſcium. Charta H. 6.. pro ſforfeited, becauſe not that, but the water cauſed his death, 


Cro. Fac. 483. 2 Rol. Rep. 23. Poph. 156, It is other- 
"wiſe if the horſe had thrown bw, Nall i 
forfeited, as it were, to God, for the pacification of his| 


extend to caſual deaths arifing-from the indiſcretion of 
xchildren or infants within the age of diſcretion, for that 


ritton, Co I7. g 


3 Inft. 57, 58. 5 Co. 110. H.| 
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To bnderſtand' what: things are forfeited as 
we muſt obſerve that it is laid down as a rule 
ma que movent ad mortem ſunt deodanda 
that wherever the thing which is the occ 
_ wes mag at the time, not onl 
of which-immediately wounds him; but all things ws: 
move together, with: it, and help to make ef "77 
yon dangerous, are forfeited alſo. 1 Hawk. Þ, C 
» 07» ET 
As where a cart' meeting a waggon loaded upon the 
road, and the cart endeavouring to paſs by the wappon 
was driven upon a high bank, and overturned _—_ 
threw the perſon that was in the cart juſt belore the 
wheels of the waggon, and the waggon run over hs 
man and killed him, it was held that the cart, Waggon 
loading, and all the horſes were deodands, becauſe they 
_—O ad mortem. 1 Salk. 229. ! 
ut if a man riding on the ſhafts of a wa 
to the ground, and break his neck, the horſes —_ 
gon only yy _— vt gz the loading, becauſe it no 
way contributed to his death. 3 /»/?. 58. S. P. 
I Hint P. C. 66. at date: 
o where a thing not in motion cauſes a man's death. 
that part thereof only which is the immediate hear 
forfeited ; as where one climbing upon the wheel of a 
7 » and dies of the fall, 
the wheel only is forfeited, but if he had been killed by 
a bruiſe from one of the wheels being in motion, the 
loading alſo would have been forfeited, becauſe the 
_— thereof, made the hurt the greater. 1 Haul, Þ 


devdand;, 
that om. 
; and therefore 
ahon of a man's 


F that. part there. 


_ Alfoif aman-riding on a horſe over a river is drowned 
through the violence of the ftream, the horſe is not 


I Salk. 220, 
By the opinion of. our ancient authors, things fixed to 
freehold, as the wheel'of a mil}, a bell hanging in a ſtee- 
ple, &c. may be deodands ; but by: the later reſolutions 
they cannot, unleſs they were ſevered before the accident 
1 Hawk. P, C. 66. 
Alſo jt was formerly held, that this forfeiture did not 


ſuch puniſhment of innocent owners by taking their goods 
would anſwer no good end of juſtice ; beſides the mif- 
fortune in this caſe might ſeem rather owing to the indiſ- 
cretion of the infant than any default in the thing; but 
this diſtintion has not been allowed of late ; for the law 
does not ground the forfeiture on any default in the things 
forfeited ſince it extends to things without life, to which 
[It is plain, that no manner of fault can be imputed. E 
- Hawk. P. C. 66. | 
* This forfeiture takes place at Jand only, and doth not 
extend to the ſeas, that ace continually liable to ſtorms 
and tempeſts, and therefore a ſhip in ſalt water, whether 
in the open ſea or within the body of a county, from 
which a man falls and is drowned, is not forfeited. 
' But a ſhip, by a fall from which a man is drowned in 
.the freſh water ſhall be forfeited, but not the merchan- 
dize therein, becauſe they no way- contributed to his death, 
'1 Hawk. P. C. 66. : 
In all theſe caſes, if the party wounded die not of his 
wounds within a year and a day after he received it, there 
ſhall be nothing forfeited ; for the law does not look on 
ſuch as the cauſe of a man's death, after which he lives 
fo long ; but if the party die within that time, the for- 
\feiture ſhall have relation to the wound given, and can- 
:not be ſaved by any alienation, or other act whatſoever 1 
'the mean time. 1 Hawk. P. C. 67. 
However nothing can be forfeited as a deodand, Nor 
ſeized as ſuch, till it be found by the coroner's 1nque 
to have cauſed a man's death : but aſter ſuch inquiſition 
"the ſheriff is anſwerable for the value of it, and may 
levy the ſame on the town where it fell ; and therefore 
the inqueſt ought to find the value. 1 Hawk. P. C. 67+ 
Grants of deodands how to be inrolled,. 3 & 4 Will, 
Ma. c..22. ſet. 1. 7 =; 
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We beoneranda p20 rata poztionis, I8 a writ that 
lieth where one 18 diſtrained Aor a rent that ought to be 
paid by others proportienably with him. For example, a 
man holds ten oxgangs of Jand by fealty, and 10s. rent 
of the King, and aliens one oxgang to one, another to 
another in fee ; aftewards the ſheriff, or other officer, 
cometh and diſtraineth only one of them for the rent ; he 
that is diſtrained may have this writ for his relief. F. 

4 B. f. 2: 4- p 
gy ns See Detuntcare. | 

Teparture, From a plea, or matter, is where a man 
pleads a plea in bar of an action, and being replied there- 
unto, doth in his rejoinder ſhew another matter contrary 
to his ficlt plea, that is called a departure from his bar. 
Plewd. Com, fol. 7, 8. Reniger and Fegaſſa's caſe. It 
may allo be applied to a plaintiff, who in his replication 
ſhews new matter from his declaration. C'. 2 par. fo. 
147. Bagfhw's vaſe, | 

A departure 1n pleading rs ſaid to be when the ſecond 
plea contains matter not purſuant to his former, and which 
wriifies aot the ſame, and thereupon it is called dereſſus, 
becauſe he departs from his former plea; and therefore 
whenſocver the rejoinder {taking one example for all) 
contains matter ſubjequent to the matter of the bar, and not 
wtifying the ſame, this 1s regularly a departure, becauſe 
it leaves the former and goes to another matter. Co. Lit. 


204. 0. 

. 4 if in an aſfiſe the tenant pleads a deſcent from his fa- 
ther, and gives a colour, the demandant intitles himſelf by 
a fe:ffment from the tenant himſelf ; the plaintiff cannot ſay, 
fs that feoffment was upon condition, and to fſhew the com- 
dition broken, for that would be a clear departure from 
the bar, becauſe it contains matter ſubſequent. Co. Lett. 


« 0. 

oy in an aſliſe, if the tenant pleads in bar that one 
'S. was ſeiſed, and infeoffed him, &c. and the plarmnti 

| fas nd i himſelf Mend in fee, until by. 1's. $4 

ſeiſed, 10ho infeoffed the tenant, and he re-entered, the de- 

fendant may plead a relea/e of the plaintiff to F.S. for this 
does fortify the bar. Co. Litt. 304. a. 

If a man pleads performance of covenants, and the plain- 
tiff replies, that he did not juch an att according ta the cove- 
nant, the defendant ſays, that he offered to do it, and the 
plaintiff” refuſed it, this 1s a departure, becauſe the matter 
15 not purſuant; for it is one thing to do a thing, and 
another to offer to do it, and the other refuſed to do it ; 
therefore that ſhould have been pleaded in the former plea, 
Ci. Litt. 304. a. 
| Where a man in his former plea pleads an eflate made 
by the Comm:n Law, in the ſecond plea regularly he hall 
not make it good by an att of parliament. So when in his 
former plea he intitles himſelf generally by the Common Law, 
in his ferond plea he ſhall not enable himſelf by a cuſtom, 
but ſhould have pleaded it firſt. Co. Lite. 304. a. 

In debt on a bond conditioned to perform an award, the 
defendant pleaded Nullum fecerunt arbitrinm. The plain- 
tiff replied, and ſhewed an award. The defendant reined, 
that there were other things ſubmitted, and ſo no award. 
Adjudged on demurrer, that this is a departure ; for the 

:fendant ought to have pleaded this ſpecial matter in his 
plea at firſt, S$1id. 180. pl. 16, Hill. 15 & 16 Car. 2. 
B. R. Morgan v. Man. 

In afſumpyit for five thouſand roya!s, the defendant plead- 
ed the flatute of Limitations ; the plaintiff replied, and ten- 
dered an iſſue as to parcel, and as to the reficgue, he ſaid, the 
defendant was indebted to him at Teneriffe in the Canary 
Iſlands, in warda de Cheap, &c. And upon a demurre, 
to this rep.ication, it was objected, that it is a departurer 
becauſe the plaintiff had declared for a debt due in London, 
and in his replication he alledges it was at Teneriffe; but 
adudged that it is no departure, becauſe it is a perſonal 
thing, for he who is indebted to me in one place, 1s ſo un 
every place, Sid. 228, pl. 24. Mich. 16 Car. 2. B. R. 
Bevin. v. Chapman. | 
. Debt upon a bond. The condition was, fo ſave a pariſh 
barmlef, from the charge of a baſtard child, The defendant 
Pleaded Nan damnificatus; the plaintiff replies, that the 
pariſh had laid cut 31. for keeping the child. The de- 


ichdant rejains, that he tendered the money ; and the plain- 
Vor, I, N®, bY | [ 
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tiff paid it De injuria fua propria ; whereupon it was de- 


murred. Twiſden ſaid, the rejoinder is a departure ; you 
{hould have pleaded thus, oi. that non Fit damnifeap 
till ſuch a time; and that then you offered to take care 
—_ the fo, and bg hen Sc. Judgment for the plain- 
tiff, mfr, &e. :d. 43, 44. pl. 67, Hill, 
Car. 2. B. R. Richerth : Hodles & wade. 

Debt upon bond for perfor mance of civenan's, the &e+ 
fendant in his plea ſet forth the indenture, which was to 
return all the effe#s of goeds ſent ty Barbadoes, afd that 
he had performed all the covenants ; the plaintiff replied, 
that fuch goods were ſent, of which he had net returned the 
effects ; the defendant rejoined, that he had no order to re 
turn them ; and upon demurrer this was adjudged a de- 
parture, becauſe there was nothing of order mentioned in 
the covenants, but per Hale, Tf the covetiant had been to 
return them on orter, they had been good. The Re-< 
porter adds two quzries. 2 Lev. b7. Mich, 24 Car. 2, 
B. R. Waed v. Kirkham. | 

In debt on the recognizance of the bail, the defendant 
pleaded, that there was no capias ad fatisfaciendum pro- 
fecuted and riturned againſ! the principal befere the day of 
exhibiting the bill againſ! the new defendant, The plaintiff 
replied, that a capias ad fatisfaciendum was ſued out, and 
returned before the exhibiting this bill, Defendant rejoined, 
that the defendant in the firf! ation brought a writ of error 
on the judgment before the ca. ſa. was proſecuted, returne1 
and filed, Upon demurrer it was adjudged tor the plain- 
tiff, becauſe the rejoinder is a departure from the bar. 
2 £4. Raym. Rep. 1256. Paſch. 3 Ann. B. R, Parkins v, 
Wilſent | 

In debt on tond coriditioned that F. L: fhould be a true 
priſoner without making any eſcape. 'Fhe defendant pleads, 
that J. Larkin did remain a true owt without committing 
any eſcape, &c. Plaintiff affigns breach that 13th x Jan. 
7. L. made an eſcape ; defendant rejvins, that 5 . went 
a little way out of the rules of the priſon, but being ſent for® 
back by the plaintiff, he immediately returned, with conſent 
of the plaintiff, was accepted as his priſoner, and fo conti- 
nued ever fince ; to which it was demurred ; this is a de- 
parture ; for if this would excuſe the - eſcape, it ſhould 
have been pleaded at firſt; ſo judgment for the plaintiff. 
Comyns's Repi 553, 554. pl. 230. Trin. 9 & 10 Geo. 2. 
in C. B. Gambier v. Larkin, | 

Parker Ch. }. delivered the reſolution of the court. 

This 1s an indebitatus afſumpſit, laid 16th of Fanuary, 
1706. The defendant has pleaded Afio nom accrewt 
infra ſex annos, The plaintiff has replied a bill filed 
23d of Fannary 12 Ann and that the cauſe of aCtion aroſe 
within fix years before; The defendant has demurred 
generally, and it has been inſiſted on by his counſel, that 
the replication is a departure, there being ſeven years 
diſtance between the day in the declaration, and the filing 
the bill as ſet forth in the replication, But we are all of 
opinion, notwithſtanding, that the plaintiff muſt have 
judgment ; this being only a parole promiſe,ſthe time al- 
ledged in the declaration is only matter of form; not of 
ſubſtance z. and not being a departure in a material point, 
is only a defect in form of pleading, which not being 
ſhewn for cauſe of demurrer, purſuant to the act for the. 


amendment of the law, the defendant cannot take ad- 


vantage of it, If a verdit had found the promiſe, or 
the filing the bill to be another Uay, that would not have 
vitiated the proceedings. 1 Lev. 110: 1 Keb 566, 578. 
Hzib. 164, 199. If the day had been. ſubſtance, it would 
have been a depattiure ; and fo it was adjudged in this 
court. Paſch. 1 Geo Stafford v. Forcer. That was upon a 
promiflory note dated 11 1704 ; the defentant pleaded 
attio non accrevit infra ſex annos ; the plaintiff replied, a 
bill fled 12 Ann. and after a verdict the judgment was 
arreſted, becauſe in this cafe the day was material : if the 
day in this caſe ſhould be looked upon as ſuch, it would 
be in the defendant's power in almott all cafes to fx the 
time ang place. As where the plaintiff brings an aQion 
of aflault and baitery in Londen, the defendant pleads he 
made the afſavit in Middleſex, and that afterwards the 
plaintiff releaſed all batteries except in Londn. By this | 
he would make the place material, and the doQrine of 


bringing tranſitory actions where the plaintiff pleaſe !, 
8B | wou:d 
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Would fall to the ground, if the defendant ſhould be al- 
Jowed by artificial pleading, to make the time and place 


matter of ſubſtance. Yide C's, Litt. 282. b. Nel. 114. 
Stran. 21, 22, 


Aftion upon the caſe upon ſeveral promiſes ; the de- | 


fendant pleads infancy ; the plaingiff replies it was for ne- 
ceſſaries, and the defendant rejoins an account ſtated 
quedgue ſuperinde pred” querens exoneravit the defendant. 
And on demurrer judgment was given For the plaintiff, 
becauſe the jotnbvg was a departure from the plea ; or 
if not, yet exoneravit generally will not do, for the party 
muſt ſhew how he was diſcharged. Strang. 422. See 
7 Vin. Abr. tit. Departure. ; | 

Departure m deſpite of the court, Is when a tenant 
or defendant appears to an aQtion, and hath a day over 
in the ſame term, or is called after, though he had no 
day given him, fo that it be in the ſame term ; if he do 
not appear, but make default, it is a departure in deſpite 
of the court, and therefore he ſhall be condemned, And 

ere obſerve, that departure in deſpight the court, is 
always on the part of the tenant or defendant, and the 
entry thereof is 2Yuod pradiftus A. licet folemniter exatius 
non revenit, ſed in contemptum curie receſſit et defaltam 
fecit : and this is when in judgment of the law he 1s 
preſent in court, and being demanded departs in deſpight 
of the court ; this amounts to a' bar in reſpeR of the &e- 
ſpight and contempt of the court. See Co. lib. 8. fol. 62. 
and Default. | , 

Co depact, To divide or ſeparate aQtively. This hull 
departed the land of the Amimonites from that of the 


Amorites. Bat upon Bit. lib. 14. ca. r3, Men that 


divide and depart fields. 1b. cap. 50. So in Wickhiff*s 
tranſlation, Gen. i. 4. Depart the light from darkneſs. 
And it was in that age properly exprelt in our old office 
of matrimony, tb death us depart, now more intelligible 
to the vulgar, zill death us do part, Hence the departure 
of gold and filver were no more than the dividers and re- 
finers of thoſe metals. Cowell, edit. 1727. 

Departers of gold and ſilver. See 31ers... 

Deperſonatus. See Diiperſonatus. 

Depopulation, Depopulatio, Is the laying waſte, deſ- 
troying and unpeopling of a- place, Co. 12. Rep. fol. 
230. This is now the apparent effect of inclofing lord- 
thips and manors, by which means ſeveral good old po- 
pulous villages have been reduced from a great number 
of ſufficient' farms, to a few cottages. Cowell, edit. 
1727. | 

"Depopulatozes agrozum, Were great offenders by the 
Common Law, as appears by the ſtatute 4 H. 4. 2. 
and were called Depopulatores agrorum, becauſe by proſ- 
trating and ruining of houſes, they ſeemed to depopulate 
towns, that is, leave them without inhabitants. 3 Par. 
Inſt. fel. 204. See alſo 13 Eliz. 10. and 14 El. 11. 

Depoſition { Depoſure) Is the teſtimony of a witneſs, 
otherwiſe called a deponent, put down in writing by way 
of anſwer to interrogatories exhibited to that purpoſe in 
Chancery, &c. And when ſuch witneſs is examined 
in open court, he is faid to be examined viva voce.. De- 
poſition is alſo uſed for death ; as in Provin. Angl. lib. 2. 
zit. De ferizs. Ordinamus quod feſtum depoſitionis Sandi 
Johannis de Beverlaco 7 die Maii, per provinciam noftram 
antedittam perpetuts temporibus celebretur, 

A witneſs was examined for the plaintiff, and to be 
croſs examined for the defendant, but before he could be 
croſs examined, died; yet this court ordered his depoſi- 
tions to ſtand. 2 Chanc, Rep. 18, 20 Car. 2. & 22 Car, 
2. Meſely v. Maynard. 

Proofs in an original cauſe were not allowed to be read 
on a bill of review. . 2 Chanc. Rep, 18, 20 Car. 2. & 22 
Car. 2. Mejely v. Maynard. 

Depolitions taken in either cauſe, ordered to be w/ed in 
both, which order was after publication in the firſt caufe, 
wherein the proof was made, but before publication in 
the ſecond cauſe. Chanc. Caſes 236. Mich.. 26 ſar. 2. 
Noriiff v. Worſely. | | 

Depoſitions taken in a former cauſe cannot be read 1m 
another cauſe againſt one that does not claim under the 
party againſt whom theſe depoſitions were taken : but 
e 


rjeant Phillips ſaid, that it is a common caſe, that if a 


9- 


eF 


jand good evidence. WWms's Rep. 415. Paſch. 1718, by the 
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legatee bring a bill againſt the executor, a 2 "OT 
ſets, another legatee, though no party, may rnloped, 
nefit\ of thoſe depoſitions. Perk. R. 413. Mich. i686 
Coke v. Fountain, [ n 5 tir 

Creditors of L. obtain a decree for payme "re 
debs, and to ſet aſide conveyances got by heed. wg 
H. 7. and the legatees are defendants ; the lepaters bay. 
ing a bill againſt Sir Z. F. the queſticn was, if the ge. 
politions in the former cauſe could be read in this . 4, 
cur*, The queſtion being the ſame in both cauſes, an, 
H. 7's defence the ſame, they ought to be read y 
Vern. R. 447 Mich. tj03. Nevil v. Fobnſon. | 

Maſter examined one witneſs three times to the account : - 
ordered that the depoſitions be ſuppreſſed. 2 Chan. Cor. =) 
Mich, 33 Car. 2. ' Anon, £4 

Depolitions ſuppreſſed, becauſe the folicitor's clerk jn 
the cauſe, did wrie as a clerk in the execution of th. 
; --—— pro 2 Chan. Rep. 303. 2 Fac. 2, Nw y 
Cook.” 

A witneſs having committed a mi//ate in his examin:. 
nation before commiihoners, applied to them to reeify i; 
but the commiſſion being returned to Londn he wen: 
there, made oath of it, and that be was ſurpriſed by on 
bafly examination ; but the commitſion not being opened 
it was returned back to the commiſhoners with a ſpecial 
commiſſion to open it, and permit the witneſs to reQiſy 
his miſtake ; the ſpecial commiſſion being executed and re. 
turned, it was moved to ſuppreſs the depoſitions as un- 
wy __ and wer no ſuch ſpecial commillion ought to 
have been, and they were ſuppre//ed. N.C. R. 

Car. 2. Randall v. frog Po $20,49 
\ The Loid Chancellor took notice of what dangerius 
conſequence it would be, that if after publication paſſe1, 
and people ſeeing where a cauſe pinched, they ſhout 
then be at liberty to look out witneſſes to boulſter up the 
faulty part of the cauſe; the neceflary conſequence would 
be perjury. Fern. 47. Paſch. 1682, in caſe of Jones v, 
Purefay. 

_  Aﬀer a witneſs is fully examined, the examinations 
are read over to him, and the witneſs is at /iberty to 
"alter, or amend any thing; after which he fon; then, 
and then, and not before, the examinations are complete, 


2 


Feporter. 
Therefore where a witneſs was examined, and Before 
ſigning his examination died, the Maſter of the Rolls up- 
on adviſing with a Maſter in Chancery then in court 
denied the making uſe of the depolitions, as being not 
perfect. J/ms's Rep. 414. Paſch. 1718. Copland v, 
' Stanton. 
But where after an order for publication, defendant exa- 
mined a witneſs, and then perceiving the irregularity (it 
being after publication) the defendant on the »/ual affidavit 
by himſelf, his clerk in court, and ſolicitor, that they had 
'not, nor would fee any of the depoſitions, got an order 10 
re-examine this witneſs; but before re examination the 
witneſs died.; upon affidavit of this, Ld. C. Parker or- 
dered,. that the defendant might make uſe of the depo- 
 fitions, the re-examinations of him being prevented by 
the at of God. Wms's Rep. 414. ates Mich. 1720. De- 
brox v. 
On a petition to amend the depoſition of a witneſs, 
who, being examined, ſwore only, that he was induced 
to believe, that he did expreſs himſelf in the manner the 
depoſition. was taken, and was poſitive he did not intend 
or mean to ſwear as the examiner had taken it, but 
really as in the amendment deſired. Eord C. King faid, 
that where it- appears to the court, that either the examiner 
is miſlaken in the taking, or the witneſs in making, the de- 
poſition, he thought it was for the advancement of trutlz 
and juſtice to amend it, and the ſooner the better, in re- 
gard of death or abſence, and it would' be unjuſt to pin 
a witneſs down to a miſtake by denying to reQiify 1t, 
and as to the amending it after publication, it could not 
be known before, and ordered to be amended, and the 
witneſs to ſwear it over again. 2 IVmi's Rep. (640.): 
Mitch. 1731. Griells v. Ganfell, 


Deprivation, ye ohngy Is a bereaving. or taking 


away, as when a biſhop, parſon, vicar or perbend) is a- 
Z ; prived, 


'D E P 
IM lepoſed from his 
+ pr mage as if a ſchiſmatick, or mere layman, be 
"reſented, admitted, inſtituted and induQted;z this is 
P 4 cauſe of deprivation. See other cauſes of depriva- 
tron In ſtat. 13 Elz. cap. 12. 21 H. 8. cap. 13%. 2 
& 3 Ed. 6. cap. 20. Deprivation of biſhops and deans, 
flat. 39 Eliz. cap. See Eccicſiajſtical perſons, and 
Service 919 Dacraments. * - - | ot 

Deprivatio a beneficto is when, for ſome great crime, a 
miniſter 1s wholly and for ever deprived of his living. 

Deprivatio ab officio is when a miniſter is for ever d:- 
red of his orders, which 1s alſo called Jepofitio or degra- 
1atio, and is commonly for ſome heinous crime meriting 
Jeath, and performed by the biſhop in a ſolemn manner. 

edit. 1727» - 
On eoatiad, fs an eccleſiaſtical cenſure, whereby a 
clergyman Is deprived of his parſonage, vicarage, or other 
ſpiritual promotion or dignity. Deg. p. 1. c. 9. 

And the cauſes of ſuck deprivation are properly and 
naturally determinable by the eccleſiaſtical laws of this 
cealm : but becauſe generally there are eſtates of freehold 
dependant upon theſe promotions and dignities, and an- 
nexed to them inſeparably, which reſt at the ſole deter- 
mination of the Common Law ; the courts of Common 
Law do ſometimes inſpeCt and regulate the proceedings of 
the eccleſiſtical courts; and where they proceed againſt 
the rules of law, they frequently prohibit them : eſpe- 
cially where ſuch ſentence tor any offence is inflicted by 
a&t of parliament Deg. pog. 1. c. 9. 

In all cauſes of deprivation of a perſon aQtually pofleſ- 
{ed of a benefice, theſe things muſt concur: 1. A mo- 
nition or citation of the party to appear. 2. A charge 
given him, to which he is to anſwer, called the libel. 3. 
A competent time afligned for the proofs and anſwers, 
4. A liberty for counſel to defend his cauſe, and to ex- 
cept againſt the proofs and witnefſes. 5. A folelmn ſen- 


tence after hearing all the proofs and anſwers. Theſe 


are the fundamentals of all judicial proceedings. in the 
eccleſiaſtial courts, in order to a deprivation. - And if 
theſe things be not obſerved, the party hath juſt cauſe of 
appeal, and may have a remedy by a ſuperior court. And 
theſe proceedings are agreeable to the common juſtice and 
reaſon of mankind ; becauſe the party accuſed hath the 
liberty of deſence, and the right of appeal. x Still, 323. 
Hl parerg. 209. ; $ 
By Canon 122. ſentence againſt a miniſter, of depri- 
vation from his living, ſhall be pronounced by the 
biſhop only, with the affiſtance of his chancellor and 
dean (if they may conveniently be had), and ſome of the 
prebendaries, if the court be kept near the cathedral 
church ; or of the archdeacon, if he may be had conve- 
niently, and two other at leaſt grave miniſters and 
preachers to be called by the biſhop when the court is 
kept in other places. | 
enuty, Is he that exerciſes, in another man's right, 
either office or other things; and his forfeiture or miſde- 
meanor”* ſhall cavſe the officer, or him whoſe deputy he 
is, to loſe his office: but a man cannot make his de- 
faty in all caſes, except the grant be ſo; as if it be 
with theſe, or ſuch like words, to exerciſe and uſe by 
himſelf, or his ſufficient deputy ; or if the words go far- 
ther, to himſelf, or his deputy, or the deputy of h1s deputy ; 
then he may make his deputy, and his deputy alſo may make 
a deputy, or elſe not, As if the office of a parkerſhip be 
granted to one, he cannot grant this over to another. 
becauſe it is an office of truſt and confidence, and ſhall 
not be forfeited. And there is great difference between 
a deputy and aſſignee of an office ; for an aſſignee hath an 
intereſt in the office itfelf, and doth all things in his 
own namez for whom his grantor ſhall not anſwer, 
unleſs in ſpecial caſes. But a deputy bath not any in- 


tereſt in the office, but is only the ſhadow of the officer, 
in whoſe name he doth all things. And where an officer 

ath power to make aſſigns, he may implicitly make de- 
Puties, for cui licet quod majus eſl, non debet quad minus 
/! non licere. And a ſheriff may make a deputy, or under- 


ſheriff, although he have not ſuch expreſs words in his 
Patent; - Cowell, edit. 1727: of OE 
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A miniſterial officer may make a deput 
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to make returns in the name 


be i 
3 Wit J. Roll. Rep. 27 of the immediate officer. Per 


4. in pl. 49. Mich, 13 Fac: 


Sir IV. V. having an eſtate in the manor of D. was 
choſen rgeve to gather the lord's rents ; he moved for a 
writ of privilege as a captcin of the guards, and ſo his per- 
ſonal ſervice requiſite in the court of the King ; but the 
writ _ _—_ becauſe wm all (but Twi/den) held that be - 
may make a deputy reeve. Sid. 33s. þl. s. Hill. 

Car. 2. B. R. Sir Walter Pon? 2 n | he 

A deputy cannot make a deputy ; becauſe it implies an * 
aſſignment of his whale power, which he cannot aſſign 
over ; but he may impower another to do a particular a&t. 
1 Salk, 96. Paſch. 13 Will. 4. B. R. per Holt Ch, J. in 
OY the opinion of the court in the caſe of Parker 
v. Aett. 

Tenant for life of the bailrwick of the Savoy from the 
crown made a leaſe thereof for a year to an under-deputy, 
and adjudged good; for by the ſtatute 5 E9. 6. cap. 16. 
all officers of fee are excepted, and fo are all ſub-grants 
and ſub-demiſes thereof. 3 Salk. 252. pl. 7. 

A gacler may make a deputy ; admitted. See 2 Ld. 
Razm. Rep. 1574. Mich. 4 Gee. 2. B. R. The King and 


wh 4 

V here an office is granted to a man and his heirs, he 
may make an aſlignee of that office, and by conſequence 
a deputy. 9 Rep. Comb's caſe. | 

The Earl of E/:x held ſeveral manors of the King by 
the ſeryice, to be conſtable of England; he had iffue two 
daughters, and died; afterwards they married ; adjudged; 
that before marriage they might exerciſe that office by de- 
puty, and the youngeſt daughter being married to the 
King, the huſband of the eldeſt ſhall now exerciſe the office 
4 Trin, 12 Eliz. Dyer 208. Humphrey de Bohun's 
caſe. 

The King granted the office of Steward of his Houſe- 
hold, and of all his manors, &c. to the earl of Shrewſ- 
bury, for life, but there was no power given in the grant 
to make a deputy of the office of ſteward of the manors ; 
and by the ſame letters patent he granted to the earl the 
office of park-keeper in N. to hold and exerciſe offc. 
pred?” by his deputy or deputies; and in the conclufion 
of the grant, he commanded all his officers, &c. to be 
aſſiſting to the ſaid earl & deputar” five d:putatis ſuis 1 
adjudged, that though a ſteward cannot make a deputy 
without ſpecial words, becauſe it is an office of truſt and 
knowledge, which are qualities annexed to his perſon ; 
yet when the King grants a ſtewardſhip to an earl, he 
may make a deputy, becauſe of the dignity of his perſon ; 
for an earl is prepoſitus comitatus, and there is no occaſion 
for any expreſs words in the grant to give him that 
power, for it ſhall be intended, that his time is taken up 
ſo much with the public affairs of the kingdom, that he 
cannot in perſon attend ſuch an inferior office. 9g Rep. 
Earl of Shrewſbury's caſe. 

Error to reverſe a judgment in the palace-court, held 
before James duke of Ormond; and the error aſſigned 
was, that the duke was not in court, but that it was held 
before one H/ynn, his deputy, according to the grant, 
and that there cannot be a judicial place to hold a court 
by deputy ; but adjudged, that many recorders hold their 
courts by deputy. 1 Lev. 76. Melins v. Wirby. 

De quibus ſur diſſeiſin, Is a writ of entry. See Firz: 
Nat. Brev. fo. 191. Ez 

Der. Names of places beginning with der Ggnify they 
were formerly where wild beaſts herded together, from 
the Sax. deer, fera; unleſs the ſituation was near ſome 
river. Cowell, edit. 1727. 

Deraign or Derepn, (Di/rationare vel dirationare, ) 
ſeems to come from the French deraigner or deranger, 
id eſt, confundere, to confound or to put in diſorder; or 
of the Norman word deſrene, which ſignifies nothing but 
a procf of the denial of a man's own fat. In our Com- 
mon Law it is uſed diverſly. Firſt generally, to prove, as 
Dirationabit jus ſuum heres propingutoer. Glanvile, lib. 2: 
cap. 6. nd Habeo probos hemines, qui hoc widerunt & 


A 


audierur.t & parati ſunt hoc dirationare, Id. lib, 4. cap. 6. 
| | [7 | Ang 
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And NirationlWit terram illam in curia mea, 14. lib. 2. | 


ca. 20. he proved that land to be to his own, &c. 
And Bran uſed it after the ſame ſort, in theſe 
words, H.bcs ſufficientem d:ſraticcinationem & probatio- 
nem. Lib. 4. tract. 6. cap. 16. And ſo he uſeth dira- 
ti;nire, Lib, 4. cap. 22. And ſo is Ihe. 2. 13 Ed. 1. 
cap. 32. Aiid d:raign' the warranty. Old Nat. Brev. 
7*/. 145. And to deraign the warranty paramount. ZI 
Hen. 8. cap. 1. And deraigner le warranty 1n Plowaen, 
* Baſs caſe, in fine 2" partts, fol 6, 7, 8. hath the ſame 
Gonification. So it is uſed, ///8, 2. cap..5. 13,64. 1. 
in theſe words : and when the parſon of any church 1s 
diſtuibed, to demand tithes in the next pariſh by a writ 
of indicavit ; the patron of the parſon ſo diſturbed, ſhall 
have a writ to: demand the advowſon of the tithes, bein 
in dematiid ; when it is deraigned, then ſhall the plea pals 
in conrt-chrilian as far as the ſame is deraigned in the 
Iting's court... Brac. allo, /ib. 3, tradt: 2. © 3. num. I. 
ſpeaking of him that appealeth another for treaſon or 
felony, hath theſe words, Propenat acuſans appellum ſuum 
in hunc medum, ſc. debet dicere ſe interfuiſſe & vidiſſe certo 
{:c1, certo die, certa hora, & ſaviſſe ipſum accuſatum pre- 
lecutum fuiſſe mortem Regis wel ſeditionem ſuam, vel exer- 
citus ſu, vel cenſenſiſſe, vel auxilium & —< impendiſſe, 
wel ad hc autboritatem prefſiitiſſe, & hac ego juxta conſide- 
rati-nem curice diſrationare paratus ſum, He uſeth it like- 
wiſe as the Nor mrs ule diſraiſniam, for him that offereth 
to juſtify his denial, as /:b. 3. frag. 2, cap. 28. num. 1. 
in theſe words, Rex confilio epiſcoporum & bonorum miſit 
propter cemitem, ut flatuto die veniret ad curiam, ad dil- 
" rationandum vel d-ſ#ndendum ſe ji poſit, Laſlly, in ſome 
places the ſubſtantive deraignment is found uſed in the 
very literal ſignification of the French deraigner or deranger, 
that is, turning out-of coutſe, as derargnment or departure 
out of religion, 31 H. 8. cap. 6. And deraignment or 
diſcharge of their profeſſion, 33 H. 8. c. 29. which 1s 
ſpoken of thoſe relizious men which forſook their orders, 
or profeſſion ; as alſo 5 & 6 Ed. 6. cap. 13. So doth 
Kitchin uſe the word, fol 152. ſaving, T he leſſee entereth 
into religion, and afterwards is deraigned. And Britton 
hath theſe words, Semounſe diſrenable, for a ſummons that 
may be challenged as defective, or not- lawfully made, 
cap. 21, Of this you may read more in Skene de Verb. 
Signif. verbo Diſrationare, where he confoundeth it with 
our waging and making of law. Cowell, edit, 1727. 
- Derefeid, A' park :' From the Sax. deor, fora, and fald, 
Rabulum. | 

Te revocatione parliamenti, Is a writ for recalling a 
parliament, as in 5* Ed. 3. the paritament being ſummoned, 
was recalled by ſuch a writ before it met. See Pryn's 
Animad: on the 4 {n/i: fol. 44. 

Derventio, Atldby upon Derwent in Yorkſhire. 

Derwentwater cftate. Contracts for ſale of this eſtate, 
how made. void, 5 Geo. 2. c. 23. Appropriated to Green- 
wich hoſpital, 8 Geo 2. c. 29, 11 Geo. 2. c. 30. 

Dreicent, Comes from the Latin word deſcendere, 1d eſt, 
ex loco ſuperiore in infertarem movere ; and in a legal un- 
derſtanding it is when land, &c. aſter the death of the 
anceſtor, is cail' by courſe of law upon the heir. Co. Litt 
237. a. 

| Nei is the nobleit and” worthieſt means whereby, Jands 
are derived from one to another, becauſe it is wrought 
and veſted by the act of law and right of blood, unto the 

- worthieſt and next of blood and kindred of the anceſtor ; 
and therefore it has not in the Common Law altogether 
the ſame ſgnification that it has in the Civil-Law ; for 
the Civilians call him: Haredem, gui ex teſlamento- ſuccedit 
in univerſum jus teſtathris ; but by the Common Law he is 
only heir which ſucceeds by right of blood. And this 
agrees well with the etymology of the word' ir, to whom 
the, lands deſcend, for Heres diatur ab herendo,, quia qui 
heres ft heret, hoc eft, proxmius eft ſanguine ulli cujus efl 
hares. Sov as he who is Heres, ſanguinis eff heres, & 
heres harcditatis. Co. Litt. 237. b. 

A!l poſlible bereditary ſuccelhons may be diſtinguiſhed 
into thele' three kinds, viz. either fir/t, in the deſcending 
line, as from father to {on or daughter, nephew or niece, 
i.e, grandion or grandauyhter, Or, 


D E St: 
Secondly. in' ths collateral line, as from broth 
ther or ſiſter, and ſo to' brothers and filters chi! 
Thirdly, in an aſcending line, either direct, 
to father or grandfather (which is not admitted þ th 
law of Englard,) or in the tranſverſal line, as to the _. 
cles or aunt, great uncle or great aunt, &c. And becau 
this line 1s again divided into the line of the father " 
the line of the mother, this tranſverſe aſcending ſucceſ 
ſion 1s either in the line of the father, grandfather, ts; od 
the blood of the father; or in- the line of- the mother, 
grandmother, &s. the blood of the mother ;. the former 
are called agnati,. the latter cognati. Hal:' Hiſt. Com 
_ eg : c F : 
the Iaw uſed in England before, and at the ti 
the Ganguelt, all the deſcendants 4 perſon dying inns 
had | papacy not only in perſonal, but alſo in real eftates ; 
for if a man had died having three ſons and a daughter, 
they all equally. inherited his real eſtate; and this appears 
in Se/d, Eadm. 184. Lamb. Saxon. Law 68. Sj quis in- 
teflat” deceſſerit libri rjus hereditatem aqualiter drvidunty, 
But aſter the Conqueſt, the kingdom and conſtitution were 
to be new-modelled ; and this alteration was made in the 
time of Henry 1. and daughters were excluded if there 
were males, and it was by the 36th law of H, 1, See 
Lamb. 202, 203. and then the males did inherit all alik 
eſpecially all the common ſocage men. But even then if 
one had died without iffue, and had a father or mother. 
the /and ſhould nit go to any collateral,: but to the father ” 
mother ; and this appears by the law: of H. 1. = ubi 
ſupra, St quis fine liberts deceſſerit, pater aut mater in hare- 
 ditatem ſuccedat, vel frater aut ſoror, fi-pater & mater dſt x; 
ſo the collateral was not to come in but upon failure of 
father and mother. And though 1 Infl. 11. &. this is 
taken notice of as an exploded opinicn ; yet Coke had not 
ſeen the laws of Hen. 1. then, and the Red Book in the 
Exchequer, that he contradiCts, is very ancient, and of 
ou authority in law. 12 Med. 623. Hill. 13 Il. 2, 
. R. in the caſe of Blackborough v, Davis. 

But this law did not continue long, but was altered 
between the reigns of H. 1. and H, 2. and the father and 
mother altogether excluded, and then the law came to be 
adjudged as .it is to this day, that. the land ſhould nat 
aſcend to father or mother, but rather to go to collaterals; 
and this appears by Glanvile,. lib, 7, 1, 2, 3, 4+. C.— 
But this alteration was only as as to real eſtates; and per- 
ſonal eſtates were left as they were. 12 1d: 624. in 
the caſe of Blackborougb v. Davis. 

The feudal ſucceſſion came in this manner: the lords. 
gave Jands unto ſuch perſons as behaved themſelves well 
in the war, for their lives only ; ſometimes they allo 
married their daughters to them. 'Then by their feudal 
donations, they limited the- lands to go not only to the 
feudary himſelf, but alſo to the iflue of that marriage ; 
and this brought in the notion of ſucceſſion among the 
northern nations that invaded the Roman empire. The 
lands therefore in the elder times went to the immediate 
deſcendants of ſuch marriage, and origioally to-none elle; 
and firſt they, went to males,.as the moſt worthy of blood, 
and moſt capable of doing the ſervices annexed to ſuch 
donations; tor want of males it went to females, and de- 
ſcendants of the ſame marriage. The feud was united in 
the eldeſt 'male,. becauſe he was obliged to do the duty 13 
'the wars; and for every. knight's fee, was to go out forty 
days with his lord ; fo that the feud did not divide among 
the males,. becauſe the duty, could not be divided com- 
modiouſly. Becauſe ſecondly, the males were to keep us 
the grandeur of the family, therefore the inheritance was 
not ſhared nor broken. Hence it canze to pals, that 
among the males the ' eldeſt was preferred. as the mok 
worthy, ſince be was ſooneſt-able to go to the wars, ans 
do the duties of the tenure. Grlb. Treat. of Ten. 9. 

Baſtards, or chitdsen born. out. of wedlock, were /s 
tally excluded from all feudal ſucceſſion, though their parents 
had afterward intermarrizd, becauſe the lords would not 
be ſerved by any perſons that had that ſtain' on their le- 
gitimation, nor ſuffer ſuch immoralities in their ſeveral? 
clans, though the Civil Law admitted them as adopted 


er to bro- 
dren, Or, 
as from fon 


the ſubſequent marriage ; ſo the: Canon Law, _— 


3 4 


; - +. 
the matrimony wiped off the precedent guilt. Gilb. Treat, 


of Ten. 17. . ; 
The iſſue of the baftard ergne not onl gains a right of 
>ffion, but @ right of propriety by the enjoyment of his 
anceſlor. Such iſſue are held legitimated by the Civil: 
Law, becauſe they are adopted the marriage of the 
mother ; ſo by the Canon Law, becauſe the matrimanium 
ſubſequens tollit reatum preceden”; but by the feudal law 
they were excluded, becauſe ſuch a ſtain was thought to 
continue from the crime of the parents, that they could 
not do the feudal ſervice with honeur to the feudal lords ; 
therefore they were anciently excluded, n1/# nominatim ad 
ruda legitimatum. But by our law, if they had any un- 
interrupted enjoyment during life, the ifſue for ever in- 
herited ; for fince there was no objeEtion to their legiti- 
mation during their lives, the perſonal defe&t muſt die 
with their perſon, inaſmuch as it were inhumanity to throw 
reproach on them after their deceaſe; and having done 
the feudal duties without objeCtion, the objection comes 
too late when the perſonal diſhonour ceaſes, and to the 
next perſon in poſſeſhon no reproach can ariſe. Gilb, 
Treat. of Ten. 26, 27. | 
When a feud eſcheated to the lord for felony, or for 
want of heirs, the lords uſed to reſtore it to the old fa- 
mily, or grant it out again to another family ut ſeudum 
antiquum, and then the deſcent was formed in ſuch new 
Feud, as if it had been feudum antiquum. Hence the lineal 
ſucceſſion, or ſucceſſion of the father was totally exclud- 
ed, becauſe no caſe could happen where the aſcending! 
line could 'be- admitted in feuds antiquis ; for the father 
took before the ſon under the firſt feudary in every an» 
cient feudal donation ; and all above ſuch donation were 
excluded, ſo that in 'fuch donations the father could not 
claim as heir to the ſon ; and this order of deſcent which, 
excluded the father was the rather continued, -becauſe the 
father was guardian to his ſon; and in thoſe barbarous, 
times they would not truſt the father with 'any profit from | 
the death of his own iſſue, and ſo the father was totally 
excluded. Gilb. Treat. Ten. 14. oe Exe 
But though the father cannor inherit his fon, yet if LY 
leaſe for life be made. to the ſon, the remainder to his 
next of blood, the father ſhall take the remainder by pur-- 
chaſe under the words of deſignation. Co. Lit. 10. b. | 
Alſo if the ſon purchaſe lands, and dies without iſſue, 
and without brothers and fiſters of the whole blood, and 
the land deſcends to his uncle, the father may be heir to 
the uncle, if the uncle was in aQual pofſeilion, but he 
claims it as heir to his brother who was laſt feiſed ac- 
cording to the rule Puod ſeiſina facit flirpem, Co. Lit. 
II. 6. :Y 
But here we muſt take notice, that if after ſuch de- 
ſcent to the uncle, the father has ifſue a ſon or a 
daughter, that iſſue ſhall enter upon the uncle, for the 
Jand deſcended originally upon the uncle, becauſe he was 
then the next heir ; therefore-if an heir nearer than him 
ſprings up, by the ſame rule that he ſucceeded to the 
land at firſt, that heir muſt now take place, and exclude 
him ; and by the ſame rule, if a man bath ifſue a ſon 
and a daughter, and the fon purchaſes lands in fee, and 
dies without iſſue, the daughter ſhall inherit ; but if the 
father hath afterwards ifſue a ſon, this ſon ſhall enter into 
the Jand as heir to the brother ; and if he hath iſſue a 
daughter, and no ſon, ſhe ſhall be coparcener with her 
fiſter, Co, Lit. 11. 6. ; 
If a man purchaſed ths fe novum ut feudum anii- 
guum, and died without iflue, it went firſt to the father's 
lide, becauſe the lords in ſuch feudal donations were pre- 
ſumed to reſpe& the father's ſide, who had been the an- 
cient tenants of the manor; for where it was given ut 
feudum antiquum, it muſt be preſumed to be meant, as if 
it had been an ancient fued of that manor, and there- 
tore it went to the father's fide in infinitum, before it 
could go to any of the female blood; it the father's male 
line failed, it went to the female blood of the father ; 
for the lords were preſumed rather to reſpect the female 
blood of their former tenants, than the blood of the mo- 
ther who was newly introduced into the farhily of their 
| keudary, becauſe the ſeud was given as an ancient one, 
VorL, I, NP 35+ | | , 
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and by conſequence the bloadaf the piecedent tin; 

| aQ . n t tenan 

was preferred to any other ; but the K d of bis mother's 


ſide was preferred to the blood of his grandmather z. be- - 


cauſe being female bloods, and both coming uni 
the confideration' of ancient tenants, the Paton *w- 174 
blood was preferred to the more remote 3 but if the fa.” 
ther's fide wholly failed, then the blood of the "moth 
was'admitted, to wit, firſt the male line, "and then the 


female of ſuch blood, fince the lord muſt be preſumed to 
introduce the blood of the mother, when he had Ig: an 


indefinitive right of repreſentation. Gilb. Treat. 
Ploawd. 444-449.  - © ; 
Agreeable to this ſcheme of deſcent upon the furchaſe 
of the feudum novum ut feudum anti Bog if a fon pur- 
chaſe lands in fee-fimple, and die withoat iffue, they of 
the blood of the father's fide ſhall inherit as heirs ro him 
before any of the blood of his mother's ſide, for the old 
rules, formerly ſettled for the dire&ting of the deſcents 
of ſuch feuds as were purchaſed, ſtil} prevail ; and all 
new purchaſes made now of lands in fee ſhall be conſi- 
dered as the purchaſes formerly made of the freudum novum 
ut antiguum. Lit. ſet. 4. 
Tf the. fon purchaſes land, and dies wiihout iſſue, and 
it deſcends to any heir of the part of the father, and 
then the line of the father (after entry and ofſeſſion) fail, 
it ſhall never reſort to the line of the mother, though in 
the firſt inſtance, or firſt deſcent, from the- ſon, it might 
have deſcended to the heir of the part of the mother 
for now by this deſcent and ſeiſin, it is lodged inthe 
father's line, to whom the heir of the part of the' mother ; 
can never derive a title as heir, 'b£cauſe ſhe can nev 
ſhew that he 'was heir to him that was laſt aCtually 
ſeiſed ; which being a. rule to be ſtritly obſerved, he 
muſt intitle himſelt by it, otherwiſe be exclud-:d. "Lit, 


en. 16, 


feti. 4. 


General rules concerning foe, or hereditary ſucedſſions of 

lands in fee-ſimple, with examples, rtaſons, exceptions, ob- 
" ſervations, &c. | | ne 
: 8 I. In deſcents, the law prefers the worthieſt in 

Example 1. Tn deſcents immediate, the male is pre+ 
ferred before the fernale, viz. the ſon before the daughter, 
the brother before the ſiſter, and the uncle before the 
aunt. 

Example 2. In deſcents immediate, the deſcendants 
from males are preferred before thoſe from females ; and 
hence it is, that the. daughter of. the eldeſt ſon (in de- 
ſcent from the father) is preferred before the ſon of the 
younger fon ; the daughter of the eldeſt brother, or 


uncle, before the ſon of the younger ; and the uncle, 


nay, the great uncle, or grandfather's brother, before the 
uncle of the mother's fide, Hale's Hiſt. Com. Law, 2.35. 

RULE 2. The next of blood is preferred before the 
more remote, though equally or more worthy. ZHal:'s 
Hift. Com. Law, 235: - 


Example 1. The ſiſter of the whole blood, before the 


brother of the half blood. Hale's Hi/t, Com, Law, 230. 
Rogen She is more ſtrictly joined to the brother of 


the whole blood (v:z. by father and mother) than the halt. 


brother, though otherwiſe he is the more worthy. 4 
Example 2. The ſon or daughter, before the brother 
or ſiſter, and they before the uncle. 
Reaſon, The ſan or daughter is nearer than the brother, 
and the brother or ſiſter than the uncle. 

Exception, Yet the father, or grandfather, or mother, 
or grandmother, in a direct aſcending line ſhall: not im» 
mediately ſucceed the ſon or grandchild 4 but the father's 
brothers (or ſiſters) ſhall be preferred before the father ; 


and tke grandfather's brothers (or ſiſters) before the grand- | 


father : although the father is nearer of blood to the ſon 


than the uncle, or the brother; for the brother is of the 


blood of the brother, becauſe both derived from the ſame 
parent, the common fountain of both their blood : 
and therefore the father is preferred in- the adminiſtration 
of goods before the ſon's brother of the whole blood, and 
a remainder limited proximo de ſanguing of the ſon (hall 
veſt in the father before the uncle, . 

LINENS, | RuLtg 
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Runs. 3, No brother nor ſiſter of the half blood ſhall 

znherit to his brother or fiſter, but'as a child to his parents. 

Bac. L. Trafts, 128. 
Example 1, If a man have two- wives, and by either 

wife a: ſon, the eldeſt ſon over-living his father, 1s to be 

preferred. Bac. L. Trad, 128. | 
Example 2. 


L 


But if the eldeſt ſon enters, and- dies 


without a child, the brother ſhall not be his beir, bur |. 


the uncle of the eldeſt brother or filter of the whole blood. 
Bac. L. Tratts, 128, 

Reaſon, Becauſe the younger is 
their elder brother. Bac. L. Trads, 128. 

Example 3. Yet if the eldeſt brother dies, or has not 
entered in the life of the father, either by ſuch entry or 
conveyance, then the younger brothea ſhall inherit the fa- 
ther's land, although he be a child by the ſecond wiſe, 
before any daughter by the firſt. Bac. L. Trats. 128. 

RULE 4 The eldeſt fon, or brother, or uncle, ex- 


cludes the younger, and ſhall ſolely inherit. Hales Hift. | 


Com. Law, 238. Bac. L. Tratts, 128. 

Example 1. If there be three brethren, and the mid- 
dle brother purchaſes lands in fee-ſimple, and dies with- 
out iſſue, the elder brothes ſhall have the lands by. deſcent, 
and not the younger, &c, Lit. /. 5. 

Exaniple 2. Alſo if there be three brethren, and the 


youngelt brother purchaſes land in fee-ſimple, and dies | 


without iſſue, the eldeſt brother ſhall have the land by 
deſcent, and not the middle. Lit. /. 5. 

Reaſon, For the eldeſt ſon is more worthy of blood. 
Fit. L 6. 

RuLE 5, When females inherit, thoſe of. an equal 


_ degree of nearneſs ſhall inherit altogether. as parceners. |. 


Bac. L. Tratts, 128. | 
Reaſon, T he law makes them but one heir to the an- 
ceſtor. Bac, L. Tratts, 128. | 
Example 1, All the daughters, whether by the ſame 


or divers venters, do inherit together to the ſame. father, | 


Hales Hil. Com. Law, 238. COIN 

Reaſon; Whether they be of the ſame or divers ven- 
- ters, they are of the whole blood to their father. 

Example 2. All the fiſters of the ſame venter do in- 
herit to the brother. Hales Hift. Com. Law, 238. 

Reaſon, T hoſe of the ſame venter are of the whole 
blood to the brother, but thoſe of another venter are only 
of the half blood. 

Exception ta this rule, But by a ſpecial cuſtom, de- 
ſcents to the females may be otherwiſe. Hale's Hip. 
Cim. Law, 238. | | 

RuLe 6. All deſcendants from ſuch: a perſon as 


mizht have been heir to another, hold the ſame right by 


repreſentation as that common root from whence they are. 
_ derived, Hales Hiſt. Cim. Law, 236, 237. 

Reaſon, For they are in the ſame degree of worthi- 
neſs and proximity of blood, as their root that might 
have been heir was, if he had been living. Hales Hift. 
Com. Law, 237. 


Example x. The ſon or grandchild (whether ſon or 


daughter) of the eldeſt fon ſucceeds before the younger | 


ſon. - Hales Hifl. Com. Law, 237. | 

Example 2. 'The ſon or the grandchild of the eldeſt 
brother, before the younger brother. ZHale's Hit, Com. 
Law, 237- ; 

I. OSſervation, And ſo through all the degrees of ſuc- 
ceſſion by the right of repreſentation. the right of proxi- 
mity is transferred from the root to the branches, and 
gives them the ſame preference as the next and worthieſt 
of blood. Hale's Hijt. Com. Law, 237. 

2. Otfervation, "This right transferred by repreſenta 
tion is infinite and unlimited in the degrees of thoſe tha: 
deſcend from the repreſented ; for the ſon, grandſon, 
great-grandſon, and fo 7 infinitum enjoy the ſame privi- 
lege of repreſentation, as thoſe from whom they derive 
their pedigree have,” whether in deſcents lineal or tranſ- 
verſal. Hale's Hift. Com. Law, 277. 

Examp'e 3. The great-grandchild of the eldeſt bro- 
ther (ſon or daughter) ſhall be preferred before the 
younger brother. Hale's Hit. Com. Law, 237. 

Reaſon, Though the female] be leſs worthy than 
the male, yet ſhe ſtands in right of repreſentation 


only of the half blood to | 


% 
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of the eltleſt brother, who was more w "ME 
younger. | my than the 
xample.qg. If. a man have two daughters. ox 
elder dies in the father's liſe, leaving bx the 
then Wh eb dies; the younger daughter ſhatl gee 
equal ſhare with the ſix daughters. Hal” L: 
Te 238. wy S Hates Hift, Cong, 
R-ajon,, Becauſe they ſtand in repreſentation 
of their mother who could have had but 
Fale's Flift. Gim. Law, 23%, - , 
RuJ.e 7. The laſt aCtual ſciſim in an 
.makes him, as it were, the root of the deſcent 
many intents as if he had -been a purchaſer, Prams tbe 
Com. Law, 228. p "I" 

Otjervation, Therefore he that cannot derive þ; | 
ceſhon from him that was laſt actually ſeiſed, COR 
might have derived it from ſome precedent znceſtor ſhall 
not inherit. Ha!e's Hifl. Cm, Law, 238; , 

Examp'ei. And hence it is, that where lands de- 
ſcend to the eldeſt fon from the father, and the fon en. 
ters, and dies without ifſue,, his ſiſter of the whole bloog 
ſhall inherit as heir to the brother, and not the younger 
fon of the half blood, Fale's Hift Com, Law, 248. 

Reaſon, Becauſe he cannot be heir to the brother of the 
half blood. Fale's Hijt. Com. Law, 238. 

Example 2. Ii the eldeit fon had ſurvived the father 
and died before entry, the youngeſt fon ſhould inherit % 
heir to the father, and not the lifter. Hales Eilt, Com, 
Law, 238, 239. ENF | 
. Reaſon, Becauſe heir to:the fatherthat was laſt aQuually 
leiled. Hale's Hift. Com, Law, 239. | 

Example 3' And hence-it ts, that though the uncle is 
preferred before the father in deſcents from the fon : yer 
if the uncle enter aſter the. death of the ſon, and die 
without iſſue, the father ſhall inherit to the uncle. Ha!;'s 
Hiſft. Com. Law, 239. | 

Reaſun, Buia ſeiſma faut flipitem. _ 
. RuLE 8.. And whoſoever derives a title to any Ind, 
muſt be of the blood to him that firit purchated it, 
Hale's Hiſt. Com. Law, 2.39. $44 | 

Example 1. T herefore if a fon purchaſes Jands, and 
dies without iſfue, it ſhall deſcend to the heirs of the 
part of. the father ; and if ' he has none, then to the heirs 
'of the part of the mother. FHale's Hij!. Com. Law, 23% 

Reaſon, For though the ſon has both the blood of 
the. father and the mother in him, yet he 1s of the 
.whole-blood of the mother, -and the - conſangyinity of the 
mother are conſanguinei cognati of the ſon. Hale's Hijt, 
Com. Law, 2 Qs 

Example 2. if lands deſcend to the fon from his father 
or mother, they ſhall go to that fide only from whence 
they came. Bac. L. Tradts, 129. | | 

Exampie 3. . But if the father purchaſes lands, and they 
deſcend to the ſon, who dies without iſſue, and without 
any heir of the part of the ſather, ir ſhall not deſcend to 
the ;jine of the mother, but eſcheat. 4UJaie's 11/2. Con. 
| Law, 2.39. | 
Re.;Jun, For thongh the conſngniner of the mother are 
the conjanguines of the ſon, yet they are not of the con- 
ſanguinity to the father, who was the purchaſer, {as 
Ht. Com. Law, 239- / 

Example 4. Yet if there be none of the blood of the 
grandfather, it may reſort to the line of the grandniother. 
Hal.'s Hijl. Com. Law, 2.39, 240. 

Reaſon, Becauſe her conſanguinei are as well of the 
blood of the father, as the mother's conſanguinity 1s 0 
the blood of the fon. AHcle's Hift, Com. Law, 240. 

Example 5, If the grandfather purchate lands, which 
deſcend to the father, and ſrom kim to.the fon ; 1 the 
fon entered and died without iſſue, his ſather's brothers, or 
filters, or their deſcendants ; or, for want of them, Ms 
great-grandſather's brothers, or fiiters, or their detcen- 
\ dants, or ſor want of th:m, any of the confanguioity 
[of the great-grandſather, or brothers, or filters ot the 
 great-grandmother, or their defcendants, may Inheilt- 
Hale's [Jift. Cam. Law, 204. 

Reaſan, For the conſanguinity . of 
mother, is the conſanguinity, of the grandfather. 


» and ſtead 
4 Molety, 


y anceſtor, 


the great-grand- 


Hale's 


Hifl. Cim. Law 340. 


5 Olfer- 
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Obſervation, But none of the lirie of the: nbther or 


randmother, viz. the grandfather's wife, ſhall inherit ; 


tor they are not of the blood of the firſt purchaſer. Hale's 


. Law, 240. | 
ns "PP "The ſame rule #2 conve+ſo holds in purchaſes in 


the line of the mother or grandmother, who ſhall al- 
ways keep in the ſame line that the brit purchaſer ſettled 
them in. Hoie's Hift. Com. Law, 240, See &xample the 
ſecond of this rule, 00 
' * Nite 2. But it is not neceſſary, that he who inherits 
, be always heir to the purchaſer ; it is ſufficient if he be 
of his blood, and heir to him that was Iaſt ſeiſed 3 for it 
the father purchaſes lands. which deſcend to the ſon, 
who dies without iſſue, they ſhall never deſcend to the 
heir of the part of the ſon's mother ; but if the ſon's 
grandmother has a brother, and -the ſon's great-gragd- 
mother has a brother, and there is no other kindred, 
they ſhall deſcend to the grandmother's brother z and yet 
if the father had died without iſſue, his grandmother's 
brother ſhould have been preferred before his mother's 
brother, becauſe the former was heir of the part of his 
father, though a female, and the latter was only heir of 
the pert of his mother. . But where the ſon is once ſciſed, 
and dies without ifſue, his grandmother's brother is to 
him heir of the part of his father, and being nearer than 
his grandmother's brother, is. preferred in the: deſcent. 
But this is always intended fo long as the line of deſcent 
' is not broken ; tor if the ſon alien the lands, and then re- 
purchaſe them again in fee, now the rules of deſcent 
are to be obſerved, as if he were the original purchaſer, 
and as if it had been in the line of the father or mother. 
Hale's Hift. Com. Law, 240, 241. | ; 
RuLteg. In all ſuccefſion in the line. deſcending, 
tranſverſal or aſcending, the line that is farſt derived from 
the male root has always the preference. Hales Hi}. 
C:m. Law, 241. © | | 


Example in the deſcending line. A. has ifſue two ſons|. 


B. and C. B. has Hlſuea fon and a daughter D. and E. 


D. the ſon has iflue a daughter F. and Z. the daughter | 


has iſſue a ſon G. neither C. nor any of his deſcendants 
ſball inherit ſo Jong as there are any deſcendants from D. 
and. E, and neither &. the daughter, nor any of her de(- 
cendants ſhall inherit, ſo long as there are any deſcend- 
ants from D. the ſon, whether they be male or female. 
Hale's Hift. Com. Law, 241. 

Second'y, [n the collateral line, So in deſcents collateral, 
as brothers and ſiſters, the ſame inſtances as before ap- 
plied thereto, evidence the ſame concluhon. Hat's Hf. 
Com. Law, 2.42%. x 


Particular Ru'es of tranſverſal aſcending ſucceſſion. 

RuLE 1. If a fon purchaſes lands in tee-ſimple, and 
dies without iſſue, thole of the male line aſcending a/que 
mfin:tum ſhall be preferred in the deſcent, according to 
their proximity of degree to the ſon. Hales Hifl. Com. 
Law, 242. 

Exam;l: 1. The father's brothers and ſiſters, and their 
deſcendints, ſhal! be preferred before the brothers of the 
gratidtather and their deſcendants. Hales Hijt, Com. Law, 
- 242, | 

Example 2, If the father has no brothers nor ſiſters, 

the grandather's brothers and their deſcendants ſhall be 
preterred. , Hale's Hift. Com. Law, 242. 
_ Examp/e 3. For want of grandfather's brothers, his 
liters and their deſcendants ſhall be preferred before the 
brothers of the great-grandfather. Hale's Hift. Com. Law, 
242, . 

Ob/ervaticn. For although the father or grandfather 
cannot immediately inherit to the ſon, yet the direCtion 
o! the detcent to the collateral aſcending line, is as much 
as if the father or grandfather had been by law inheri- 
table; and therefore, as in caſe the father had been in- 
beritable, and ſhould have inherited to the ſon before the 
Rrandlather, and the grandfather before the great-grand- 
lather; and conſequently, it the father had inherited 
and died without ifae, his cldett brother and his deſcend- 
ants ſhould have inherited before the younger brother 
and bis deicendants ; and if he had no brothers, but Gſters, 
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fore his 


uhcles,' or the grandfather's brother and theit - 
deſcendants. | 


So though'the father is excluded from in< 
heriting, yet the deſcent is direCted as" it ſhould have book 
had the father inherited, viz. it lets 'in thoſe” fir 'that 


are in the next degree to him. Halt's Hiſt. Com. Law; 242 
243. "Ie wh," Tag,” | 
Rwd 2. The line of the part of 'the mother ſhall 


never inherit as long as there-are any, though never ſo 
remote of the line of the part of the father; * Hales 
Hift. Com. Law, 243% Wet 
Example, If the mother has a brother, yet if the ata< 
vus, or atavia patris (1. e. great great great grandfather, 
or great great great grandmother of the father) has a bro- 
ther or filter; he or ſhe ſhall be preferredy and exclude 
the mother's brother, though he is:'much nearer; Hales 
Hiſt. Com. Law, 243. : wy 
RULE 3. The male line of the part of the father 
aſcending, ſhall in #ternum exclude the female line of the 
part of the father aſcending. Hales Hijt. Com. Law, 
243. | it REES ce, 
Example, If a ſon purchaſes lands; and dies without 
iſſue, the fiſter of the father's grandfather, or of his 
great grandfather, and ſo in infinitum, ſhall be preferred 
before the father's mother's brother, though the father's 
mother's brother be a male; and the father's grandfather; 
or great grandfather's fiſter be a female, and more remote. 
Hale's Hift. Com. Law, 244. 0 ads | 
Reaſon, Becauſe the is of the male line, which is more 
worthy than the female line, though 'the female line be 
alſo of the blood of the ſather. \Huit's' Hift. Com: Law, 
244. THE NT | I6 44.4 . + e112 
RULE 4. As in the male line aſcending, 'the more. 
near is promoted before the more 'remote;;' ſo in the fe- 
male line deſcending, if it be of the blood of the father, 
the more near is alſo preferred” before the niore reniote. 
Hale's Hifl. Com. Law, 2.44: WILLIS 2 
Example 1. If a ſon purchaſes lands and dies with- 
out ifſue, and the father, grandfather, and great grand- 
father, and ſo upwards, all the male line being dead; 
without any brother or ſiſter, or any deſcending- from 
them; but the father's mather has a filter, or brother, 
and the father's grandmother has a brother, and the fa- 
ther's great grandmother has a brother, though all theſe 
are of the blood of the father;z and though the. remoteſt 
of them ſhall exclude the ſon's mother's. brother; . and 
though the great grandmother's blood has paſſed through 
more males of- the father's blood, than the blood of the 
grandmother or mother of the father; yer the. father's 
mother's fiſter ſhall be preferred before the father's grand- 
mother's brother, or the great grandmuther's . brother. 
Hales Hifl. Com. Law, 244, 245: 
Reaſon, For they are all in the female line, viz. cog- 
nati, on not agnati), andthe father's mother's fiſter is 
the neareſt ; ſo ſhe ſhall have the preferenct as well as in 
the male line afcending ; the father's brother, or his ſiſter, 
ſhai! be preferred before the grandfather's brother. AHale's 
Hift. Com: Law, 245. | v4 IIa 1 
Example 2. But yet in the laſt caſe, where the ſqn pur- 
chaſes lands, and dies without ifſuez and without any 
heir on the part of the! grandfather, the lands deſcend to. 
the grandmother's brother or ſiſter, as heir on the paxt of 
his father: ZHale's Hit. Com. Laws-245. . , _ .» 
Example 3. Yet if the father had purchaſed this land, 
and died, and it deſcended to -his fon, who died without 
iſſue, the lands ſhould have deſcended: to the father's mo- 
ther's brother or (iſter, £7: RET 
Reaſon, For the reaſons before given upon the third 
rule. Pa » T's was. 
Example 4. But ſor want of brothers or ſiſters of -the 
grandfather's great grandfather, and ſo upwards ih the 
male aſccnding line, it ſhould deſcend to, the. father's 
grandmother's brother or ſiſter, which is bis heir of the 
part of his father, who ſhould be preferred before. the 
tather's mother's. brother, who is the heir of the part of 
the mother of the purchaſer, though the next heir of the 
part of the father of him that Jatt died ſeiſed. . Hale's 
Hift. Com. Law, 245. y | 
Example 5. And therefore, as.if the father that was the 
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the liſters = their deſcendants ſhould have inherited be. 


purchaſer had died without ifJue, the heirs of the part or | 
| | p | rang 
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the father, whether of the male or female line, ſhould 
have been preferred before the heirs of the part of the 
mother ; fo the ſon, who ſtands now in the place of the 
father, and inherits to him primarily in his father's line, 
dying without iſſue, the ſame devolution and. hereditary 
facceſſion. ſhould have been as if his father had immedi- 
ately died without iffue, which ſhould have been to his 
grandmother's brother, as heir of the part of the father 
though by the female line, and not to his mother's brother, 


who was only heir of the part of his mother, and who | 


is not to take till the father's line, both male and female, 
be ſpent. Hales Hifl. Com, Law, 245, 246. 

RuLe 5. If the ſon purchaſes land, and dies without 
HTuc, and it deſcends to any heir of the part of the father, 
and then if -the line of the father (after entry and poſ- 
feſhon) fail ;. it ſhall never return to the line of the mo 
ther ; though in the firſt inſtance, or firſt deſcent from 
the ſon, it might have deſcended to the heir of the part of 
the mother. "Wales Hiſt. Com. Law, 246. | 

| Reaſon, For now by this deſcent and ſeifin, it is lodged 
- m the father's line, to whom the heir of the part of the 
mother can never derive a title as heir, but it ſhall rather 
eſcheat. 

Obſervation, But if the heir of the part of the father 
had not entered, then that line had failed, and it might 
have deſcended to the heir of. the part of. the mother, as 
heir to the ſon, to whom immediately, for want of heirs 
of the part of the father it might have deſcended. Hale: 
Hiſfl. Com. Law, 246, 247. | 

RuLE 6. And it it had once defcended to the heir of 
the part of the father of the grandfather's line, and the 
heir had entered; it ſhould never deſcend to the heir of 
the part of the father of the grandmother's line. Has: 
Hit. Com. Law, 246. ; 

Reaſon, Becauſe the line of the grandmother was not 
of the blood or conſanguinity of the line of the grand 
father's fide. Hale's Hift. Com. Law, 247. 

RvuLE 7. If for default of heirs of the purchaſer of the 
part of the father, the lands deſcend to the line of the 
mother, the heirs of the mother of the part of her father's 
fide, ſhall be preferred in the ſucceſſion before her heirs 
of the part of her mother's fide. Hale's Hift. Cim, Law, 


247- 
FReaſon, Becauſe they are the more worthy. Hale's 
Hiſt. Com. Law 247. 

Thus lands in fee-ſimple will deſcend by the Common 
Law, if there is no fettlement to the contrray by deed or 
will, &c. 

For other matters, ſee 7 Vin. Abr. and 2 Bac. Abr. tit. 
Deſcent. 

Deſcent of Crown Lands. All the lands whereof 
the King is feifed in jure corone, ſhall ſecundum jus co- 
rone, attend upon and follow the Crown; ſo that to 
whomſoever the Crowa deſcends, thoſe lands and poſleſ- 
fions deſcend alſo. And if the heir to the Crown be at- 
tainted of treaſon, yet fhall the Crown deſcend to him, 
and without any reverſal the attainder is avoided. Plowd. 
247. Co. Liit. 15. The dignity of the Crown of Eng- 
kind, for want of heirs male, is deſcendible immediately 
to the eldeſt daughter, and her: poſterity; and ſo it has 
been declared by aft of parliament: and by ſtat. 25 
Hen. 8. cap. 22. regnum non eft diviſibile- The eldeſt 
fiſter of a King, as well as the eldeſt daughter, ſhall in- 


' I. H,. deviſed the ſaid lands in theſe words, viz. 


"n the deſcent of the Crown, 


the King cannot fur 
alien it, &c, See Ling. 3” ſurrender os 
Deſcent of dignities. A dignity alſo differs {;, 
common inheritances, and goes not according to « 
cules of the Common Law 3 tor it deſcends to the half 
| blood, 'and there is no coparcenerſhip in it, but the eldeſ; 
takes the whole. Co. Litt. 25. The dignity of Peerage 
is perſonal, annexed to the blood, and fo inſeparable = 
it cannot be transferred to any perſon, or ſurrendered even 
to'the Crown; it can move neither forward or back. 
ward, but only downward to poſterity ; and nothing "x 
corruption of blood, as if the anceſtor be attainted of 
treaſon or felony, can hinder the deſcent to the right heir 
| Lex Conflituticnts, page 8 5. 
Delcciptien, (Deſcriptio,) Is the att of deſcribing 
marking, or making out any perſon or thing by mention. 
ing its properties. buf, Dif, Tn deeds and grants there 
, muſt be a certain deſcription of the lands granted, the places 
where the /ands le, and of the perſens to whom granted, &&,, 
to make them good. - But wills are more favoured than 
grants as to thoſe deſcriptions; and a wrong deſcription of 
' the perſon will not make a deviſe void if there be other. 
wiſe a ſufficient certainty what perſorr was intended vy the 
 teſtator. 1 Nei. Abr. 647. 
| In treſpaſs, the caſe was, Hartwell, Rh:4e, and Aſhen, 
, were three vills in the p:7i/5 of Rhode, and a grant was 
| made of all tithes in the tenure of Richard Wake in Rhode 
and Alhen, (but did not n.ention Harmwel/) and all other 
tithes in Rh-de, and at the time of the grant, all the tithes 
'in Hartwell and Rhode were in the tenure of the faid 
' Wake; the queſtion. was, whether the tithes in Hart- 
well, in the pariſh of Rhode, did paſs or not; and adjudged 
in B. R. by three judges againſt the opinion of the 
Ch. Juſtice, that the tithes in Hartwell did paſs; but 
upon a writ of error in the Exchequer-Chamber, that 
judgment was reverſed, becauſe the tithes of Hey 
- being a vill, could not paſs by the name of the tithes in 
Rhade and Afben, for Rhode being likewiſe a vill, ſhall not 
| be taken for the pariſh of Rhode, and fo to include Hort- 
well, for a vill and a pariſh are diſtinct and different 
' things. 2 Ard. 124. Farmer's _ | 
The Duke of Northumberland being ſeiſed of ſeveral 
| meſſuages in the pariſh of St. Sepulchre, London, bargained 
and fold to the Lady Lea, all his tenements 1» the pariſh 
of St. Andrew in Holborn, in the occupation of I. R. to 
have to her for life, remainder to her daughter and her 
heirs; now, though it was true, that the meſſuages were 
in the occupation of I, R. yet becauſe the firſt allegation 
was falſe, viz. that they were in the pariſh of St. An- 
drew, when they were in the pariſh of St, Sepulhre, the 
| bargain and ſale was void. 3 Rep. 10. Dotrty's ca/e. 
| The teſtator deviſed all the profits of his houſes and 
lands lying in the pariſh of Billing, and in a /{reet there, | 
called Bro:#-/treet, to his wife for life, when in truth 
| there was no ſuch pariſh as Billing, but the land, ſup- 
poſed to be diviſed, laid in Billing /treet ; adjudged, that 
' the profits of that land paſſed by iis deviſe, 1 B; ownl, 
' 131. Pacy verſus Knolles. | ; OA 
In ejectment the caſe was, that F. S. being ſeifed in 
fee, made an agreement with G, D. to ſell his lands t0 
' him, but before any aCtual conveyance was made to G. D. 


the ſaid G. D. fold the lands to ///. H. and he w_ 


q 


*herit all his fee-ſimple lands by deſcent : and half-blood } queath to» my ſon R. H. all my lands which [ purchaſed of 


is no impediment to the deſcent of lands of the Crown. 


Co. Litt. 15, 165. But a daughter of the whole blood | 


ſhall not inherit where there is a ſon of the half blood ; 
as where the King hath iffue a ſon and a daughter by one 
venter, and a ſon by another venter, and purchaſes lands 
and dies; afterwards the eldeſt ſon enters, and dies alſo 
without iflue, the daughter ſhall! not have theſe lands, or 
any other fee-fimple lands of the Crown, but they. ſhall 
deſcend to the younger brother. Plawd. 245. 34 Hen. 6. 
A perſon coming to be King by d-/cent of the part of his 
mother, makes a purchaſe of land to him and his heirs, 
and dies without iſſue, this land ſhall deſcend to the heir 
on the part of the mother; contrary to the caſe of a 
ſubje&, where the heir on the father's fide ſhall enjoy it. 
Ibid. Co. Litt. 16. As the whole kingdom hath arr intereſt 


G. D. when in truth he did not purchaſe them of G. D. 
but of JY. H. but becauſe it was under the original 
agreement made between F. $. and the aforeſaid G. -x 
though no formal conveyance was made to him, it was tf” 
judged, that the deviſe was good, C0. E112. 121+ 
Thorp v. Thompſon. yo 
'The teſtator deviſed a houſe wherein Henry Nu oy 
awelleth, called the White Swan ; now Nichzls had wrt, 
the uſe of an entry and three upper rooms in tac hou ' 
ha it was adjudged that the whole houſe paſſed; the -w 
ouſe in the beginning of the ſentence, which 1s C w 
the J/hite Swan at the end of it, muſt necfarily TE OP 
the whole houſe, but it can never be intended, that n 
houſe called the White Swan, extended only to the en y 


« . F112 
and three upper rooms ; but this ſentence might —_— 
9 


_— 
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| -onſtruRion, if the houſe only had been deviſed 
ie" © ddigon of the WYhire Swan, Cro, Car. 122. 
Chaniberlaine verſus Turner. Fones, 198. 8.C, 
Go where the teſtator devi es his corner-houſe in An- 
dover, wn the tenure of Hitchcock, which was a miſtake, 
for the houſe was not in his tenure, but of one Benſon ; 
it is true, the teſtator had another houſe adjoining, which 
was in the tenure of Hitchcock ; adjudged that houſe did 
not paſs, but the corner-houſe, becauſe that houſe was 
ſufficiently deſcribed by the name of the corner- houſe be- 
fore, and the addition, that it was in the tenure of 
Hitchcock, is a plain miſtake, and ſurpluſage, and ſhall 
not make that 111 which was well deſcribed before.  Fones 


479. Blake verſus Gold. Crv. Car. 447. S. C. See 


Pte teſtator having two houſes, one called the ubper- 
houſe, and the other called the /ower-bouſe, deviſed all his 
tenements for the payment of his debts, until his grand. 
ſon ſhould come of age, and afterwards he” deviſed a/l 
his ſaid tenements, (viz.) two parts of the low:r buuſe for 
raiſing 200 /. &&c. the remainder to his grandſon and his 
heirs; the queſtion was, whether the (viz;) and the 
clauſe which immediately followed it, did reſtrain this 
deviſe ts the /ower-houſe only, or whether the whole 
paſſed to the grandfon by theſe words which went before, 
(viz.) all his ſaid tenements ; and adjudged, that the 
whole did paſs by thoſe general words, and that the (viz.) 
was only direftory, to whom part of it ſhould go. 4 
Mad. 140. Bagnall verſus Abdett. | 

A wrong deſcription of the perſon will not make the 
deviſe void, if there is otherwiſe a ſufficient certainty 
what perſon was intended by the teſtator ; as for inſtance, 
a deviſe to John Smith, the eldeſt ſon of Thomas Smith, 
when in truth his name was not Fohn, but Robert Smith, 
yet the will is good, becauſe there is a certainty of the 
perſon, by naming him to be the eldeſt fon of Thomas 
Smith, for he can have but-one eldeſt ſon. 3 Leon. 18, 
_ Owen 35. 8.C, 

Yet it hath been adjudged, that where there are ſevera/ 
deſcriptions of one perſon, they muſt all meet at the time 
of the will executed, or the deviſe is void, (viz.) The 
teſtator deviſed his lands to FS. in tail, remainder to 
the next of kin of his name; now the next of kin, which 
is one of the deſcriptions of the perſon was his brother's 
daughter, who was married, and- by conſequence not of 
his name, which is the other deſcription of the perſon, 
for ſhe loſt his name by her marriage ; adjudged, that 
the next heir males of his name ſhall have the land, but if 
ſhe had been a fingle woman at the time of the death of 
the teſtator, thou2h ſhe had afterwards married, the de 
viſe to her had been good. Cro. Ez. 532. Bon verſus 
Smith, and 576. Fobſon's caſe, 8. P. 1 And, 306 
Brown verſus Peas, $. P. Cro, Eliz. 357. S. GC. en 
24.8. C. 

The father had one ſon and a daughter, and ſhe had 
iſue one daughter, and no more ; the father deviſed, 
that his lands ſhould deſcend to his ſon, and if he died 
without iſſue of his body, then to the right heirs of his 
name, equally to be divided, part and part alike ; his 
brother was of his name, but not hjs right heir, for the 
daughter of his daughter was his right heir, but ſhe was 
not of his name ; adjudged, that the ſon had an eſtate- 
tail, but that the will was void as to the reverſion, after 
the eſtate-tail ſpent, for that deſcended to the ſon of the 
teſtator, who dying without iſſue, and his ſiſter being 
likewiſe dead, it muſt deſcend to her daughter, who was 
the grandaughter of the teſtator. cor 860. Counden 
verſus Clerke. Hb. 29. S. C. | 

Deviſe to his wife for /ife, and after her death to her chil- 
en unpreferred ; now though theſe are general words, yet 
they were adjudged a ſufficient deſcription, who ſhould 
take by this will. 1 And. 61. Amner verſus Loddington. 

But where the teſtator had a ſon and a daughter, and 
deviſed his lands to his wife for life, and afterwards to 
his iſſue ; this was adjudged void; becauſe the word iſſue 
- being in the ſingular number, it is uncertain which fue he 
intended; it is true, Fu/lice Cro:& was" not of that opi 
nion, for he held that it ſhall go to the ſon as moſt wor- 
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opinion. 2 And. 134. Taylor verſus Sawyer: See 1 Yn. - 


we ; ; 

the teſtator being ſeiſed of the manors | 
and Churchall, deviſe Warners to the eldeſt props. 4 
couſin Richard Foſter in fee, and the manor of Churchall 
to one Waters, during her life, and that if after her 
death, any of his couſin For/tey's children ſhall be livings 
then he deviſed the manor of Churchall t» him that ſhould 
have the manor of Warners : the couſin Forfler had ifſue 
George and John, George entered 6n the manor of War. 
ners, and died without ifſue, then John entered; and ſold 
it, afterwards Y/aters, who had the manor of Churchall, 
died, Fehn Fofter, who fold Warners, being till living ; 
the queſtion was, whether he ſhould have Churchall ; and 
adjudged that he ſhould not, becauſe he was not a per- 
ſon deſcribed by the will to take it,- for that muſt be the 
perſon who ſhould have /Yarners at the time of the death 
of Waters, which John. Forfler had riot, becauſe he fold 
it. 1 And. 306, Brown verſus Peas, | 

Te ſon tozr demeſne, Are words of form, uſed in 
an ation of treſpaſs by way of reply to the defendant's 
plea. For example; A. ſues B. in ſuch an aQtion; B, 
anſwers for himſelf that he did that which A. calls a 
treſpaſs by the command of C. his maſter: Z. faith. 
again, that B. did it de ſon tort demeſne, ſans ceo que C 
luy command, mods & forma, that is, B. did it of his 
own wrong without that, that C, commarided him, in 
ſuch form; &c. Cowell, edit. 1727. TREES \ 

De injuria ſua propria is no plea, where the defendant 
juſtifies by claiming. an intereſt in the freehold'to himſelf g 
but where one claims not any intereſt, but juſtifies by 
command, or authority derived from another, it is other<- 
wife, Cro. Eliz. 539. pl. 2: Hill. 39 Eliz. B. R. Arch- 
biſhop of Canterbu.y v Kemp. | 

In replevin the defendant as bailiff to one Pyne, who 
was ſerſed of the third part of the place, where, &c. juſti- 
fies for damage feaſant: The plaintiff ſays, that a flrbn- 
ger was ſeiſed of the other two parts, and by his licence be 
put in his cattle. The defendant ſays, de injuria 'ſuo 
prepria abſque tali tauſa, &c. Ani the plaintiff demurs, 
and it was adjudged to be no plea; but he ought to -an+ 
ſwer to the ſpecial matter in the bar, Cre. El:z. 812. pl, 
19. Hill. 43 Eliz. C. B. Whitnel v. Cook. 

When the defendant in his own right. or as ſervant to an- 
other, claims an intere/i in the land, or common, or rent 
out of it, or way or paſſage upon it, there we injuria ſua 
propria generally is no plea: 8 Rep; G1. a. the ſecond 
reſolution, Mich. 6 Fac. Crogate's caſe. 

But if the defendant juſtifies as ſervant, there de in- 
juria ſua propria in the faid caſes; with a traverſe of the 
commandment 1s good, where the commandment tis material ; 
and this will reconcile the books ; for the general plea 
de injuria ſua propria, &c, is properly when the defen- 
dunt's plea conſiſis merely upon matter of excuſe, withaut 
any matter of intereſt whatſoever. And it is ſaid, de in- 
Juria ſua propria, becauſe the injuria properly in this ſenſe 
is to the perſon or his reputation, as battery or impriſon- 
ment to the perſon, or ſcandal to his fame; there if the 
defendant excuſes himſelf as upon ſon afſault demeſne, or 
upon the levying hue and cry, there properly de injuria 
ſua propria generally is a good plea; for there the plea 
conliſts only of matter of excuſe. Reſolved 8 Rep.” 67. 
Mich 6 Fac. in the ſecond reſolution in Cregate's caſe. 

When by the plea of the defendant, any authority or 
power, is mediately, or immediately, derived from the 
plaintiff, there, though no intereſt be clatmed, the plaintiff 
ought to anſwer thereto, and ſhall not reply generally de 
injuria fua propria. And the law is the fame of an au- 
Fax iven Ly the law, as to ſee waſte, &c. Reſolved 
8 Rep. 67. a. b. Mich. 6 Fac. Crogate's caſe. 

De injuria ſua propria is a good replication to a juſtifi- 
cation by the Ccmmon Law, or by a general aft of parlia- 
ment, 2 Salk. 628. pl. 3. Mich. 13 Will. 3 B. R, 
Chance v. Weedon, | 

If one come into my houſe by my conſent, and he will 
not go away when I would have him go, I-may by au- 
thority in law turn him out; if he brings treſpaſs for 


_ thy: and the Lord Ch. Juſtice Hake was of the ſame | 
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this, and I ſet out all the matter ſpecially in my juſtifica- 
tion, de inguira- ſua propria, generally will be a good 
| | 8 | Plea. 


DK. 
plea. Per H:!t Ch. F. 12 Med. 582. Mich. 
in caſe of Chancery v. Win. & al. 

TDeſpitus, A contemptible perſon. It is mentioned 
in Fleta, lib. 4. cap. 5. par. 1: viz. Ballivi & ſervientes 
Regis populum febi ſubditum gravare conſueverunt, ponendo 
' mn affifs & juratis hamines languides & deipitos, &c. 

Uh: ftrales. See Drrtrales, and Dertrarius, 

Wcſubito, To weary one with continual barking, and 
then to bite, viz. Si canis h:zminem deſubitet, aut mordeat 
tacitus, in prima culpa reddantur ſex fol, Leg. Alured. 
26. | 

Metachiarr, (Dittachiare) By writ of attachment, or 
courſe of Jaw, to ſeize or take into cuſtody another's 
goods or perſon. — _. | 

Dctainer., See Fozridle entry. 

Mctmer. See Debet ct detinet, | 

Detmuc, /Detinends) Is a writ that lieth againſt him, 
who, having goods or chattels delivered to him to keep, 
refuſeth to deliver them again, See of this F, N. B. 


j 
p 


3 Wall. 3. 


| 


| 


fel. 138. To this is anſwerable, in ſome ſort, a2 depoſit | 


in the Civil Law. And he taketh his aftion of detinue, 
that intendeth to recover the thing delivered, and not the 
damages ſuſtained by the detinue. Kitehin, fel. 176. 

Detinue is an a£tion that lies for the recovery of goods 
and chattels, though the paity came to the poſſeſſion of 
them by lawful means, as by bailment, borrowing, or 
pledging ; and in this action the plaintiff is to-recover the 
things in ſpecie, or damages for the detainer. 2 Bac. 
Abr. 45. Co. Lit. 286. 1 Rol. Rep. 128. 

\. But as in this ation the defendant was allowed to 
wage his law (for it was thought but reaſonable that 
the bailor, truſting to the bailee's honeſty and intevrity at 
ficlt, ſhould alſo trult to his oath in a court of juſtice, 
lince the reſtitution might have been ſecret) ; which being 
ſound exceeding inconvenient, it being often experienced, 
that thoſe who were ſo diſhoneſt as to-retain the goods 
of another, would generally purge themſelves on their 
oaths, occaſioned the ſubſtituting the aCtion of trover 
and converſion in the place thereof, which is the aCtion 
uſually made uſe of at this day in thoſe caſes. 2 Bac, 
Abr. 45, 40. 

If a bailce deliver the goods to another, he ſhall have 
an action of detinue againſt him, becauſe he hath his poſl- 
ſ-(ſon, and undertakes for the cuſtody ; and the original 
bailor may have his action againſt either of them, be- 
cauſe in him is the property, which both are bound to 
anſwer to him. 1 Rol, Abr. 607. | 

If A. takes the goods of C. and B, takes them from 
A. C. ſhall have his ation againſt 4, or B. at his elec- 
tion, becauſe both damnified C. in their taking. 1 Sd. 

8. 
es a man detains the goods of a feme covert, which 
came to his hands before marriage, the huſband can only 
bring detinue,, becauſe the law transfers the property to 
the huſband; but both ſhall join in the frover, becauſe 
the. wrong was origiaally commenced at the time when 
the wife was fole; and if ſuch mjury be puniſhed, the 
wiſe herſelf, who received this injury, muſt be party to 
the action, and the wife's demand 1s ſufficient to prove a 
converſion in the defendant ; but if the poſleſhon be laid in 

| both, it is il], becauſe if both were poſſeſſed, - it 1s in the 
poſtcſſon of the huſband only. Sid. 172. 1 Reb. 641. 
Ney 70. Yew. 165: 

If A delivers goods to B. to be delivered over to C. 
either A. or C. may have detinue againſt B. for the not 
delivering them- over, according to the undertaking, is an 
injury done to each of themz. x Ro/!. Abr. 606. 

It has been held formerly, that detinue will not lie for 
money, unleſs in a box or bag, nor for corn out of a 


ſack, becauſe thefe things have no mark whereby they | 


may be known in order to be delivered to the plaintiff. 
2 Bac. Abr. 46. | ; 

It ſeems, however, clear, that if a man lends a ſum of 
money to another, detinue does not lie for it, but he muſt 
bring debt on the contraft. 1 Rel. Abr., 606, 

Sd where 2 man comes to buy goods, and they agree 
upon 2 price, and a day ſor the payment, , and the buyer 


takes thera away, detinue does not lie, but an a//umpfit | 


ſent money, and the buyer takes the good 


b 


deeds and charters concernin 
cern the freehold, it muſt be in C. B. and no other 


"HT % 
lawful bargain, and by that bargain the bu 


vert the goods before the money was due ; 
comes to buy goods, and they agree on a 


yer was to con. 


but if a man 
price for pre- 


| 5 Way with. 
out payment, detinue lies, becauſe the property pe 


tered, and therefore the taking away the goods witho 
payment of the money 1s an injurious taking, for which 
the aCtion lies; but it a man ſcll goods on payment of 
oy -4 a oy to =o and the money be paid, ang 
the goods not delivered, detinue lies, becauſ | 
is in the buyer, - Cro. Eliz. 867. PYy RN Mabel 
Detinue lies for writings in a box, or for w 
ſelves, though not in a box, and 
mentioned, or the delivery of the wiitings, as a deeq . 
and it lies for a huſband and wiſe, for a Good bs deve 
an annuity 1s granted to the wife; for every man that 
has a PR_e in _ may bring his aQion for the de- 
taining them. LI Fol. Abr, 606. Co. Lit, 

Tcover. | nd: 
Por other matters, ſee 8 Vin. Aber. tit. Detinue, 
&.etimue of charters. A man may have detinue for 


g Jand ; but if they con- 


ritings them. 
though the date be not 


court. Action of detinue lies for charters which make 
the title of lands; and the heir may have detinue ; 
charters, although he .hath not the land. If my father 
be difſeiſed, and dieth, I ſhall have detinue for the char- 
ters, notwithſtanding I have not the land ; but the exe. 
cutors ſhall not have the aCtion for them. New Nat. 
Br. 138. If a man keep my charters from me, con- 
cerning the inheritance cf my land, and I know the 
certainty of them, and the land ; or if they be in a 


\cheſt locked up, &c. and I know not their certainty, I 


may recover them by this writ. So where lands are given 
to me and 7. S. and my heirs, and he dies; if another 
gets the deeds, and if tenant in tail give away the deed 
of intail, and then die, his iſſue may bring a writ of 
detinge of charters. Co. Litt. 286. 1 Rep. 2. F.N.B. 
i238. But if the tenant in fee imple do give away 
his deeds of the Jand, his heir ntay not have this ac- 
ton: and in cafe a woman great with child by her de- 
ceaſed huſband, keeps the charters from his daughter and 
heir that concern the land, during the time ſhe is with 
child, this writ will not lie againſt her. 41 £9. 3. 11. 
Detinue was brought for a deed, and the plaintiff had a 
| verdict, that the defendant detained the deed, and the 
Jury gave 2047. damages, but did not find the value of 
the deed; and then there iſſued out a di/tringas to deliver 
the deed, or the value, and afierwards a writ of inquiry 
was awarded for the value ; whereupon the jury found a 
different value fiom what the firſt verdi&t found : and it 
| was adjudged good, Raym. 124. Nel/. Abr. 649. In 
detinue of charters, if the iſſue be upon the detinue, and 
it is found that the defendant hath burnt the chaiter?, 
the judgment ſhall not be to recover the charters, which 
it appears cannot be had ; but it is ſaid it fhall be for the 
plaintiff to recover the land in damages. 2 Rel. 4br. 
101. 2 Danv. Abr. 511, For detaining of deeds and 
charters concerning the inheritance of lands, or an 10- 
denture of Jeafſe, the deſendant ſhall not wage law ; but 
in a con.mon aCticn of detinue he may do it. 1 Jy 
295. 

Wctinue of goods in ſrenk-marriage, Is on a divorce 
betwixt a man and his wiſe, after which the wiſe ſhall 
| have this writ of detinue for the goods given with her 18 
marriage. Aſfiche 35 Ed. 1. New Nat. Br. 139-« 
Detiacare, To tear in pieces with horſes. Fita 


debent & camburi. 
Wctunicare, To diſcover, or lay open. £t fic = 
Gb» 
Deva, The river Dee, in Ch:hire. 
- Deva, or Pevana, Che/er, or 1/2 Chefler. 
$; hams 
poſitus Regis. Domeſday, tit, Sudrei. . pid 
Devaſiavit, or Dcvaſtavirunt bona teſfato215, Is a 
1 


for the money, becauſe the property was changed by a 
| 5 


lib. 1. &. 37. Apofiate, ſecrilegi, & bujuſmodi, deratiar 
proprias proditiones manifeſie tota munde detunicavit. 
gf - 'a1n0 1240. 
Wevatiatus, Without, ſuretics or pledges — l 
in viila delingat & devadiatus f res nil inde hatet pre” 
writ that lies againit exccutors ſor paying pos, 
e 


1. *hout ſpecialt 
- erg oony before the debts on the ſaid ſpeci- 
alties are due; ſor in this caſe the executors are as liable 
to ation, as if they had waſted the goods of the teſtator 
riotouſly, Or converted them to their own uſe; and are 


compellable to pay ſuch debts by ſpecialty out of their ' 


own goods, to the value of what they fo paid illegaliy. 


WE" te” . 
OT ted by an executor or an adthiniftrator, is by 


- loving the eſtate, or miſbehaving himſelf in 'the 
ng hgfoll ; and this may be done by ſeveral 
a0t5>and firſt by paying debts upon ſimple contraft, before 
debts on bonds or judgments : but then he mult have orice 
of the bond, which regularly is by an aCtion commence 
againſt him ; for the law doth not oblige him to take no- 
tice of it himſelf, no nor of a Judgment on record againſt 
his teſtator, becauſe he is not privy to aCts done either. 
by or againſt him, 1 4d. 175. 3 Lev. 115. 8. P, 

FF TCho Se. 3. - 

White an executor, &c, payeth legacies before debts, 
and hath not ſufficient to ſatisfy both, it is a devoflau ; 
but legacies may be paid before the breach of any cove- 
nants entered into by the teſtator ; for otherwiſe this in- 
convenience would neceſſarily enſue, tz. the performance 
of the will would be obſtrufted ; becauſe it is a certain 
and,preſent miſchief not to pay legacies when they are 
aftually due ; and if an executor ſhould be compelled by 
thedaw to wait for a breach of a covenant, he may wait 
for ever, for it may happen that the covenant will never 
be broken. Allen 38, 39. Eales v. Lamberi. Gold. 142. 
Woed.ock v. Her ne, $. P. | 

So where an executor ſells the teſtator's goods at an 
undervalue, if it was in a fraudulent manner, it is a de- 
vaſlavit, but if more could not be had, it is otherwile ; 
ſo where-the ſheriff hath the teſtator's goods in execution, 
and ſells at an undervalue, or it they are fold by an in- 
fant for leſs than they are worth, this ſhall not make the 
executor chargeable. Kelw. 59. a. 3 Lem. 14% 

But it is to be oblerved, that if judgment Is had againſt 
an executor, upon a demurrer, the ſheriff in ſuch cale 
cannot return nila b;na te/latorts, becauſe by the demurrer 
the executor hath confeſſed that he had goods, &c. Crs. 
Eliz. 102+ See Erecutoz. / 

Devenerant,, A writ heretofore direfted to the ef- 
cheator, when any tenant of the King, holding in caprte, 
died; and when his ſon and heir, within age, and mm 
the King's cuſtpdy, died, then this writ went forth, 
commanding the eſcheator, that he, by the oath of good 
and lawful men, inquire what lands and tenements, by 
the death of the tenant, came to the King. See Dyer, 
fil. 369. pl. 4. and Keilway's Rep. fol. 199. a. "Though 
this writ, in the ſenſe aboveſaid, be diſuied, yet a new 
ule of it is preſcribed by a&t of parliament, :4 Car. 2. 
cap. 11. intitled, An att for preventing frauds, and 1e,u- 
lating abuſes in his Majeſty's cuſtoms. Rs 

Weveſt, (Deveſtire) is contrary to inveſt; for as in- 
velire ſignifies poſſeſſionem tradere, to deliver poſſeſſion ; | 
lo deveſtire is poſſe{/ionem auferre, to take away poſlcilign. 
Feud. lib, 1. cap. 7. , 

Deviſe, (from the Fr. dewſer, to ſpeak, as deviſer per | 
ſon teſtament, is to ſpeak by his teſtament what bis mind. 
13 to have done after his deceaſe), Is a diſpolition of areal | 
or perſonal eſtate, to take effect xafter the death of the! 
devifor. Cz. Litt. 111. as 


* + 
I. What e/late or intereſt may. be deviſed, 
2. Who may deviſe, and to whom, 


1. What e/tate or intere/t may be deviſed. ; 

By the Common Law, no lands or tenements were de- 
viſable, except. by particular cuſtom ; neither could they 
be transferred from one to another but by ſolemn livery 
and ſeifin, or matter of record ; the true reaſon hereof 
ſeems to be owing to the nature of the feudal tenures ; 
for by theſe; though the lord had given lands to his tenant 
2nd his heirs, which were words of limitation, and ap- 
Propriated to meaſure ' out the length and continuance of 
the eſtate ; yet as [they were underſtood the heirs of the 
preſent tenant, who came in by the donation of the lord, 


q 


ies, to the prejudice of the creditors | 


|] to defend his 
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the tenant could not deviſe them event to his own het}: 
thereby to. make him 'a purchaſer, and fo deprive the 
lord of 'the profits of wardſhips, marriage, and relief; 
which were incident to the feudal tenurez much leſs could 
he deviſe them to a ſtranger, who perhaps might not 
have ability of mind, or ſtrength of body, though the one 
was requiſite to aſſiſt his lord in his courts, and the othet 
perſuh ih the field; Co. Lit: 111. + Abr, 
Eg. 174% | Sc 
But an eſtate for years might have been deviſed at 
Common Law ; for this, as now, was only conſidered 
as a Chattel, and formerly was of very ſhort duration.” x 
Rol. Abr. 608. | 
A conveyance by will was a privilege anciently allowed 
by the Civil Law only to perſons i extremis, who had. 
not time or afliſtance necefſary to make a formal aliena- 
tion, and was. chiefly intended for military men, who 
were always ſuppoſed to be under thoſe circumſtances, 
and therefore the ceremonies and number of witneſſes te- 
quired of others were diſpenſed with as to ſoldiers, though 
now the rules for military teſtaments are allowed in moſt 
caſes; butas to lands and houſes, our law gave no li- 
berty of diſpoſing thereot by will, except in certain bo- 
roughs and places where ſuch cuſtom had obtained time 
out of mind. Show, Þ. Caſes, 147. Sir Edward Hunger- 
ford v. Naſwerthy. | | * 
The (tatute of 32 Hen. 8. which firſt introduced the. 
diſpofitien of lands by will, requires that the deviſor 
ſhould have a proper title and intereſt in them for that 
purpoſe ; and therefore if a man deviſes lands, in which 


| be has nothing, and after purchaſes them, ſuch a deviſe 


is void, not being within the ſtatute of wills, for be is not 
a perſon having, as the ſtatute ſpeaks. - Plow: 343. 

So where'a man deviſed to his wife all ſuch fums of 
meney, lands, tenements, and eftate whatſoever, whereof 
at the trwe of his deceaſe he ſhould be poſſeſſed, and after 
the making of the will he purchaſed lands in pavelkind, 
and died without making any new publication, and it 
was held that thoſe new-purchaſed lands did- not pals ; 
for they were net ſua at the time of making the will, 
and the conſtant form of pleading is, that the teſtator . 
was ſeif-d, and that being fo ſeiſed, &c, which art leaſt 
is an evidence of the law ; and there is no difference as to 
lands deviſable by cuſtom or by ftatute, but ſuch deviſe 
of things perſonal is good, though the teſtator had them 
not at the time of making the will, becauſe they go tq 
the executor, to whom the will is only direftory, 1 Sa/k. 
237- | | 

Pe agrees with B, for the purchaſe of copyhold lands, 
which were ſurrendered out of court to the uſe of A. but 
before admittance 4. dies, A. was feiſed of other- copy- 
hold lands, and after the fald contra&t with B: had made 
his will, and deviſed-all his copyhold lands to F. $. and 
it was ruled, that the copyhold lands agreed for, paſſed 
by the will, for after the agreement the purchaſer night 
in equity recover the land, and oblige B. to execute a 
conveyance, and till ſuch conveyance executed, the ven- 
dor ſtood ſeiſed in truft for the purchaſer as he ſhould ap- 
point ; and therefore if after articles agreed on for a pur- 
chaſe, the purchaſer deviſes the lahds, and dies before a 
conveyance executed, yet the Jand paſſeth in equity; for 
though, according to the {triEt notions of law, the deviſor 
has not lands within "the ſtatute till a. conveyance be ex- 


| ecuted, and he thereby becomes feiſed of them; yet after 


articles of purchaſe, the purchaſer only is confidered as 


| maſter of the land, and'therefore in equity will be al- 
| lowed to diſpoſe of them. 
1 Ca. 144 x 


1 Chan. Ca, 39. 2 Chan. 


So where a treaty of marriage articles were entered into, 
whereby the ſum-of 700 /. being the wiſe's portion, and 
700 l. more added to it: on the part of the huſband, in alt 
1400 /. was agreed to be laid out in the purchaſe of lands, 
to be ſettled on the huſband for life, remainder to the 
wife for life, rerfiainider to truſtees; to ſupport contingent 
 remainders; &2. the marriage takes effeA, the huſband 
dies without ifſue, and before any purchaſe made pur- 
 ſuant to the articles, "having firſt deviſed all his perfonal 
eſtate to the defendatit, who was his wife, and all his real 


| cſtate to the plaintiffs, who were his nephews, and om of 
| | them 
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them his heir at law, and made his wife executrix z but 
took no manner of notice of the 1400/. On a bill 
brought by the plaintiffs to have this 1400/7, as they would 
have the land, if the purchaſe had been made purſuant to 
the articles ; for the wife took. more by-the deviſe than 
ſhe ſhould be intitled to under the ſettlement, had it been 
made ; and therefore it was agreed, that if it were to be 
conſidered as lands, ſhe could not have both, the deviſe 
of the perſonal eſtate being more than equivalent, and 
therefore a ſatisfaftion z and it was held by my Lord 
Chancellor, that as this caſe is, if a purchaſe had been 
made even after making the will, though at law ſuch lands 
would not paſs, yet in this court there could be no queſ- 
tion but the plaintiffs would have the benefit thereof by 
the relation to the articles; and though no purchaſe was 
made, yet by the agreemenz the 1400/4. is to be looked 
upon in a court of equity as a real eſtate, and as ſuch 
muſt go to the plaintifts. Abr. Eg. 175, _ - 

A man ſeiſed in fee deviſed his lands in truſt, to ſell 
part for payment of his debts, and till, his debts were 
paid, to pay 100 /. per annum to his natural daughter 7. 
and after the debts paid, 3004. for-ber life; and. if the 
have children, to convey fucceſſively to thoſe children ; 
but if ſhe die without ifſue, then to convey to the eldeſt 
ſon and heir of F. S. his nephew, and the heirs of his 
eldeſt ſon ; but it he claim any thing during the life of 
M. then both father and ſon to be excluded from having 
any thing out of his eſtate. The eldeſt ſon of '7. S. was 
A. who had two ſiſters, B. and T, A. died, leaving iſſue 
T. who in the life of 4. deviſed the lands in queſtion 
to F. S. and died without iflue; and after the death of 

' without iſſue, the truſtee conveyed to the two fiſters 
of A. and their heirs; and it was held, that this being 
but a mere poſſibility during the life of 74. the deviſe was 
void, and the lands well conveyed to the ſiſters of B. 
3 Lev. 427. 

F. $. who was to have had a conſiderable advantage by 
a will, was drawn in by fraud and falſe ſuggeſtions to 
make a compoſition for his intereſt, and to give a releaſe ; 
afterwards 7. S. being ſenſible of the fraud, makes his 
will, and thereby (after other legacies) he deviſes all the 
reſt of his goods and chattels whatſoever to his wife, 
upon condition that ſhe paid all his debts, and made her 
ſole executrix z and it_was held, that his right to. ſet aſide 
the releaſe was. deviſable, and the words proper for that 
purpole. Abr. Eg. 175» | | | 


2. Wha may deviſe, and to whom. | 
The ſtatutes of 32 & 34 Hen. 8. cap. 1 & 5. give the 
ower of deviſing their lands to all perſons, except infants, 

ideots, feme coverts, and perſons of non ſane memory ; 
and every perſon may be a deviſee within theſe ſtatutes, 
except bodies politic and corporate; and theſe were ex- 
cepted becauſe they never anſwered. the feudal ſervices, 
and gyere reſtrained from purchaſing any lands by the 
ſtatute of mortmain. 1 Rol. Abr. 608, © Co. 16. b. 

Yet, fince the ſtatute of Charitable Uſes, (43 Elz. 
c. 4.) it has been held, that a deviſe to the principal, 
fellows, and ſcholars of Feſus college in Oxford, and their 
fucceſſors, for maintenance of a ſcholar, is. good, though 
ſuch deviſe had been mortmain by the ſtatute of Wills, 
Hab. 136. 1 Lev. 284, S. P. 

Although a wite, by reaſon of.-the ſubjeCtion ſhe is un- 
der to her huſband, cannot make a will, yet a woman, 
whoſe huſband is baniſhed for his life by aCt of parlia- 
ment, may make a will, and aCt in every thing as a feme 
ſole, 2 Fern. 1 

Alſo a huſband may bind himſelf by covenant or bond 
to permit his wife by will to diſpoſe of legacies, &c. and 
this will be ſuch an appointment as the huſband will be 
bound to perform. Cre. Eliz. 27: Cre. Car. 219, 370, 
597+ 
% feme covert executrix cannot deviſe any of the 
goods, which ſhe hath as executrix, without the aſſent 
of her huſband, or his agreement after. x Rol. Abr. 
608. | | 

If a feme covert makes and publiſhes her will, and 
deviſes land- by it,, and her huſband dies, and then ſhe 
dics, the deviſe is void, becauſe the conſummation is 


a "at 
LS. hs : 
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| DE Xe; 
founded upon the making and publiſhing, 


whi ” | £4 

atts. Plowd. 344+ , ch are yoid 
A wife may be a deviſee, though not a 6 
huſband ; for as the grant had been void EEE ax © the 


| deviſes his lands, and after attains the age of twent 


Keb. B51. 2 Bullt. 273. 


band and his wife are but one perſon in Jaw, b Ws - 
viſe is good becauſe it does not take effe&t till after the 
death of the huſband, and then they are no more 9 : 
 perſon?. C'. Lit. 112. 1 Rol. Abr. 610, , 

An infant cannot deviſe his lands ; and therefor 


under the age of twenty one-makes his will e if one 


» and thereh 


years, and dies without making any new” publicatice 


thereof, this deviſe is void. I 87d. 162, 
If there be two joint-tenants' of lands 
deviſes that which belongs to him, and dies, this is a void 
deviſe, and the deviſee takes nothing, becauſe the deviſe 
does not take effeCt till aſter the death of the Qevifor- 
2nd then the ſurviving joint-tenant takes the whole b L 
prior title, viz. from the firſt feoffment; but in tb 
caſe, if the deviſor ſurvives the joint-tenant, then the de. 
viſe is good for the whole, becauſe he being the ſurvivin 
joint-tenant, has the whole by ſurvivorſhip, and then the 
words of the will are ſufficient to carry the whole eſtate: 
beſides, at the time of making the will, though he was box 
ſole tenant, yet he was ſeifed per my & per tout; and it 
is impoſſible to fix upon any particular part which he 
meant to deviſe, becauſe he could not then call one part 
of the land more his own than another, and the moſt oe- 
nuine conſtruction ſeems to give the whole land, fince 
he was ſeiſed per tout of it at the time of the deviſe. Lit, 


» and one of them 


| [ec?. 287. Perk. ſe. 500. 


It has been much doubted, whether a deviſe to an in. 


| fant"in ventre ſa mere be good, becauſe it is not in bein 


to take at the time of the death of the deviſor, and fince 
by the deviſe the perſon 18s to take immediately after the 
death of the deviſor,. the frechold cannot be put in abey- 
ance by the aCt of us| 1594/00 Dyer 303. Bro, Deviſe, 
32. 1 Salk, 231. oor 637. 

Others of as good authority hold, that ſuch deviſe is 
good, though the infant be not 7# «+ at the dezth of the 
deviſor, and that the freehold ſhall not be in abeyance, 
but ſhall deſcend to the heir at law in the mezn time, 
Moir 177. 1 Lev. 135. 1id. 153. Ram. 163. 3 

But all agree in this, that a deviſe to'an infant, when 
he ſhall be born, or when God ſhall give him birth, is a 
| good deviſe, and that the freehold fhall deſcend to the heir 
at law in the mean time. 1 Srd. 153. 1 Lev. 135.8.C, 

SO it is out of doubt, that if land be deviſed for life, 
the remainder to a poſthumous child, that this is a good 
contwgent remainder, becauſe there is a perſon in being 
to take the particular eſtate ; and if the contingent re- 
mainder veſts during the continuance of the particular 
eſtate, or eo in/tanit that it determines, it is ſufficient, 
Moor 637. 3 Leo. 408. 4 Mad. 359. 1 Salk. 227, 
Carth. 3og. 

A deviſe to an alien, ſo to the heir of an alien, is void, 
becauſe an alien, according to the policy of our law, can 
have no heir, either to inherit or take by purchaſe, 1 
Lev. 592. | + 

Fer other matters, ſee Executozy deviſe, ard ills. 

Tevoires of Calais, Were the cuſtoms due to the King 
for merchandize brought to or carried out of Calais, when 
our ſtaple was there. Stat. 2 Ric. 2. ft. 1. c. 3.—Paying 
-their cuſtoms and devoirs to the King. Stat. 34 Ed. 3. 
cap. 18, Dewoir in. French ſignifies duty. 

Devonſhire and Coznwall, "Their havens and fiſt- 
eries how preſerved, 23 Hen. 8. c. 8. 27 Hen. 8. c.23- 
1 Fac. 1. cap. 23. The inhabitants impowered to fetch 
ſand for bettering their grounds, 7 Fac. 1. c. 18. The 
| pilchard Gſhing regulated, 13 & 14 Car. 2. c. 28. The 
aflizes of Cornwall to be held in a convenient place, 1 
Geo. 1. /tat. 2. cap 45. Por other matters, ſee Cozuwall, 
| Dzapery, and Fllitia, | 

Devozce, See Divozce. 
 Dexirare, Signifies to take the right-hand of another, 
viz. Ordinatis igitur que fiunt in applau/ibus hujuſmodr, dex- 
travit archiepiſcopum Londinenſis epiſcopus, ſini/iravit Win- 
tonienſis. Dicet. in annq 1193- 


Dextrarive» 


_ 
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Dis 


tdertrarius. 'Willielmulsde Breofa dedit Reg; 2res | ing made the fiſt day, bu A. day artificial, and that. it 


ios, quingue chacuros, & viginti quatuer ſenſas pro| a crefiuſculo natuting u 
ne ſetfna caſtrorum de Groſmunt, Skenefrith, & Clan- fg 


reli, Rot. Car. in Turr. Lond. de anno 7 Joh. n. 38. 
That is, three light horſes, or horſes for the great ſaddle, 
from the Fr. de/trier, which ſignifies a horſe for ſervice. 
_ * Textras dare, To fliake hands in token of friendſhip. 


Jam pariter coeant animorum in pignora dextrie, 


It is mentioned by Yalfingham as a giving up himſelf 
to the power of another. Pog. 332. .- 

Dennedti canes ——Willielmus Couch tenet duas car- 
pucatas terre de Domino Rege apud Benham com. Berk. 
perferjantiam cuflediendi unam menjam deyneCtoram canum, 
#4 cuftum Domini Regis. Anno 12 Ed. 1,—— Tenures, 


E Hiamicus, A very good friend. —— Non eft narratu 
acile quam efficax fuit in exhartando diamicos & diſcipules. 
*Malnif. in Vita Aldkelmi, 1. c. 3 | 

Piamond. Diamonds and precious ſtones may be im- 
.orted and exported duty free, ſaving the duty granted 
to the Ea/! India company on diamonds imported from 
any place within the limits of their charter. 6 Geo, 2. 
" 469. (ef. 1, 2. | THE | 

3 Geof, An eleQtaty, draproſui coloris is green. 
Du Freſne. 5 

TDiarwum, Daily food ; as much as was Y v7 ig for 
the day. Conftituit quedam diaria dart ſcripi ribas. Du 
\ Freſne; os 5 HART | : 5s Tv 
aſine Diaper, or linen . variegated in the weaving. 
wm Henricus abbas Glaſtoii. tempore Regis Hen. 1. i/ti 
ecclſi contulit 'ornamenta ſatis pretioſa, videl, pallas novem 
timas, quarum quadam erant de diaſpre, quzdam de 
meto, —— Cartular Abbat. Glaflon. MS. f. 12. . 
Diaſperatu3, Stained with many colours. Sarndalia 


. 
. 


cum caligis de rubeo Jameto diaſperato breudeta cum imagini- 


bus regum. Mon. 3 tom. pag. 314. ; | 

Tica, A tally for accounts by number of tazllzes, cuts, 
marks, or notches. ——Et preter hoc debet magifter Ma- 
riſchaleia babere dicas de donis & liberationibus que fuerint 
&& theſauro Regis, & de ſua camera, & debet habere dicas 
contra omnes efficiales Regis ut tefles per omnia, Lib. 6. 
Rub. Scacc. Angl. f. 30. In/litutum eff ut diligentcr per 
dicam notetur. gravtum ex omm genere bladi vel leguminis 
expendetur in ſemine——Dica illa drvidatur in duo, & 
una pars deputabitur cuflodie boſpitalis fratris—altera Gran- 
giario. Stat. Ord. de Semplingham, pag. 748. 

Dice, | See Caids, . | 

Dicker, or Deckar, or Dicre of leather, is a quan- 
tity confiſting of ten hides. The word probably comes 
from the Greek Sexag, which ſignifies ten; Civitas Glou- 
celtrize reddebat xxxvi. dicras ferri, Domeſday; i. e. thirty- 
ſix dickers. of iron, ten bars to the dicker. Gale's Hiſt. 
Brit. 766. * | | | 

Dicca ferri, A quantity of iron, conſiſting poſſibly 
of ten bars.—<T. R. E. reddat civitas de Gloweceſtre 
xxxvi. (ibr, numeratas, & xil. ſextaria mellis ad menſuram 
burgi, & xxxvi. dicras ferri, & centum virgas ferreas 
duttiles ad clavos navium Regis, & quaſdam alias minutas 
conſuetudines in atla & in camera Regis.—— Lib. Domeſ- 
day Glonceſt. © | | 

toes, and Dictum: The one is an arbitrator, the 
other is the/arbitrament. Protulit dictum ſuum & ſenten- 
 liampro Rege Angliz. yn i pag. 384- | 
Diutum de Kenelwozth, Was an edict or award be- 

tween wry Gag HI. and all thoſe barons, and others, 
who had been in arms againſt him; and ſo called be- 


Gaule it -was -made at Kenelworth caſtle, in Warwickſhire, 


an. 51 H. 3. containing a compoſition for five years rent 
for the lands" and eſtates of thoſe who had forfeited them 
1" that rebelfion, | | | 
Diem £lavſit extremum, Was a writ that iſſued out 
of Chancery" to the- eſcheator of the county, upon the 
death of "any of the King's tenants in capite, to inquire 
by a jury of what lands he died ſeiſed, and of what va- 
pres who was the next heir to him. Filz. Nat. Br. 
Ly bd JR 24 | | "SLY 
"Dies There are four forts of days; 1. A day natu- 
ral, and oi the. Scripture faith, The evening and the morn- 
'Vor, l, N® LkL ' | 


ue ad crepuſeulum veſpiFtinum; 2. 
Dies aflrologicus, an aſtrological Ko from oh _ » 'f | 
A ligal day, and that is of two forts; 1. Dies juridis 
cus; and 2. Dies non_juridicus, Dies Juridict are all 
days in bank, continuance, efſoin days, and other days 
given in term to the parties in court, Dies non juridi.s 
{ are all Sundays in the year ; beſides, iti the ſeveral terms, 
particular days, as in Zafter term; Fiflum Aſrenſionss Do- 
mm ; in Trenity term, Fe/lum Santi Johannis Bantiſte ; 
in Michaelmas term, Feſium Omnium Sanfin um, 5 Feſ- 
tum Omnium Animarum ; and in Hilzry term, Feſium Pu- 
þ an" _ bai finys And this waz the an- 
cient law of Zn and yet in uſe. « Infl. 264. 
See Day. > 5 : eels ines 2 

Dies, One day's ehtertainment, firm, or reception. 
—Reddebat unum diem de firma, & walebat 95 libr: 
& 6 denar,, Domeſday. Where there are many other 
 fee-farm rents, as we may call them, reſerved to the 
King in ſo many days or. nights proviſion, Et reddebat 
dimidiam Aiem mellis, &c. ot unam diem de firma z that 
is, as much honey as was ſufficient for the King's family 
for half a day ; and as much proviſion as was enough for 
a whole day. Domeſday, apud Spelman, "=p 

Dies datuF, Is a day or time of reſpite given to the 
tenant or defendant by the court. Broke, tit. Conti- 
nuance, 

Dies marchiae, The day of congreſs or meeting be- 
tween the Engliſh and Scotch, appointed annually to be 
held ofi the marches, or borders, to adjuſt all differences, 
and preſerve the articles of peace. Dux Lancaſtriz— 
pro die marchiz (prout moris eff) tenenda inter Anglos & 
Scotos annis fingulis, in partes conceſſerat boreales. Tho. 
Walſingham, in R. 2. þp. 298. Convenerunt ad diem 
marchiz, & conventum ſuit inter eos pro commodo pacis, 
&c. Ib. p. 307. OY 

Ticta, A day's wotk, —— Per ſervitium metendi bladum 
domini pet tres dietas in autumno ad cibum ip/ius domini ad 
primam dietam per quatuor homines, &c, Cartular. Rading. 
MS. p. periult. "4.4 | 

Dieta cationabilis, Is uſed in Bram ſor a reaſonable 
day's journey. Lb. 3. part. 2. cap. 16. And we find 
in Fleta, Omnis rationabiits dieta con/lat ex viginti miiari- 
bus, Lib. 4. cap 28. par. 13. It has in the Civil Law 
divers other fignifications, not neceſſary here to be ſet 
down. See Utriujque juris, 

Dieu ſon act, Theſe are words oftentimes uſed in 
our law; and it is a maxim, that the a& of God ſhall 
prejudice no man : ard therefore if a houſe be beaten 
down by tempeſt, or other aCt of God, the leſſee for life or 
years ſhall not only be quit in an ation of waſte brought 
againſt him, but hath by the law a ſpecial intereſt to take 
timber to build the houſe again, if he will, for his habi- 
tation. Co. lib. 4. 63. & lib. 11, 82. a. When the 
condition of an obligation. conſiſts of two parts in the 
disjunCtive, and both are poſſible at the.time of the obli- 
gation made, and afterwards one of them becomes im- 
poſſible by the a& of God, the obligor is not bound to 
perform the other part, for the condition ſhall be taken 
ben2ficially for him. Co. [ib, 5. 22. 

Diffacece, To deſtroy. $1 vere non-compareat charta, 
ſed ab' illo qui inſervire_wult diffata fit, (that is, torn.) 
Du Freſne. - AOT TS : 

Tiffactio, Is a maiming any one. 1r furto & murgro 
} eis que ad difftationem pertinent. Leg, H. 1. c. 64, 
T_T. | 

- ER rectum, . To deny juſtice, . being required 
to do it, &i quiſquam de proceribus regni difforciaverit 
archiep1ſcopo vel  Rkacaa de ſe ſuiſque of NSPS exhibere, 
Dominus Rex debet eos jufiitiare. t. Faris, anno 1164. 
Sometimes it ſignifies to take aways as difforciare ditem. 
See Wefozcement.. | ; 

Digeſt, (Dige/tum) The book of pandeCts of the Ci- 
vil Law ; fo called becauſe_it contains :Legalia precepta 
excellenter digeſta., Du Frere. "M 

Wiznita tes, (Dignitaru) Are ſuch as are advanced to 
any. eccleſiaſtical Wy We" as dean, archdeacon, pre- 
 bendary, &c. 3 par. I»/t. fol. 155. { 


| ST Ns | 
p | a # - | Dignityg 


| 


— 
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Mignity, ( Dignitas) Signifies honour. and authority 
Feputation, &c. and dipnity may be divided into ſuperior 
and inferior : as the titles of duke, earl, baron, &c. 
are the higheſt names of dignity ; and thoſe of baronet, 
knight, ſerjeant at law, &c. the loweſt Nobility only 
can give ſo high a name of drgnity, as to ſupply the want 


of a ſurname in legal proceedings: and as the omiſhon | 


of a name of dignity, may be pleaded in abatement of a 
writ, &c. ſo it may be where a peer who has more 
than one name of 4dznity, is not named by the moſt 
' noble.. 2 Hawk. P. C.'185, 239, No temporal dignity 
. of any fereign nation can give a man a higher title here 
than that of eſquire. 2 Inf. 6679. See Addition, and 
Deſcent of digiutics, S 

Dignity . Eceletafitcal (Dignitas Ecclefiaftica) Is men- 
tioned in the ſtat. 26 H.8. wap. 31 & 32. gu/dem, 
cap. 15. and is by the Canoniſts defined to be, Dominif 
tratio cum juriſdifticne & poteſlate aligua conjuntta ; 
whereof you may read examples in Durrenus, de Sacris 


Eccleſ. Mmiflris & Beneficits, lib. 2. cap. 6. Of dignine 


and prehends, Camden reckons in England 544. Britan. 


. 16. | 
x Wikes. Broken down ſecretly, to be repaired by the 
rowns adjoining, St. J/e/t. 2. 13 Ed. 1. c. 46. © Gu, 
I. c. 16. | ; | 

Dilapidation,, / Dilapidatio) Is where an incumbent 
on a church living, ſuffers the parſonage houſe or out- 
houſes to fall down, or be in decay for want of neceſſary 
reparations : Or it 1s the pulling down or deſtroying ary 
of the houſes or buildings belonging to a ſpiritual livihg, 
er deſtroying of the woods, trees, &c. appertaining to 
the ſame; for it is ſaid to extend to the committing or 


ſuffering any wilfu! waſte, in or upon the inheritance of 


the church. Deg. Par. Counf. 89. 

A bilhop as ſoon as he is inſtalled, and a reCtor or 
vicar as ſoon as he is induQted, ought to procure work- 
men, as carpenters, maſons, tilers, and others ſkilful in 
building, to view the dilapidations, or whatſoever ſhall 
want repairing, and write down for what ſum a work- 
man will or nay build or repair the ſame, and ſet their 
hands to the ſame for a memorial thereof when they ſhall 
be called to be witneſſes thereto, For after this inſpec- 
tion ſhall be made, ſuch biſhop, reCtor, or vicar may 
commence his ſuit for dilapidations when he pleaſeth. 
And ſu.h workmen in ſupport of che aCtion ought to 
prove, that ſuch decay cannot ſufficiently be repaired or 
amended for leſs than ſuch ſum, and that they themſelves 
would not do it for leſs. And that ſuch proof may be 
ſuſficient, it is requiſite, that there be two witnefles in 
every particular, and not one witneſs to one kind of 
work only, and another to another. Clarke, Tit. 124. 
I Ought. 253- 


If the benefice hath been vacant for ſome time, as for 


three or four years; or if the incumbent hath not ſued 


for ſome time after his induQtion or inſtallation, . nor. 


cauſed the dilapidations to be viewed and eſtimated ; he 
ſhall not be intitled to recover the whole ſum eſtimated 
for dilapidations, but conſideration ſhall be had of the 
rime elapſed from the ceſſation of the laſt incumbency, 
and a proportionable deduCtion made for the decays which 
may reaſonably be ſuppoſed to have been during ſuch in- 
termediate time. Clarke, Tit, 126. 1 Onught. 255, 

If a biſhop, archdeacon, parſon, or the like, abates 
all the wood upon the land, he ſhall be dilaprdator ; per 
Thirwit ; but per Thyrning there is no remedy for this by 
the Common Law. Br, Depoſition, þl. 1. cites 2 Hen. 


By ſtat. x3 Eliz. c. 10. If any eccleſiaſtical perſons, who 
are bound to repair the buildings whereof they are ſeiſed 
in right of their place or funQion, ſuffer them to fall into 
decay - for want of repair, and make fraudulent gifts of 
their perſonal eſtate with purpoſe to hinder their ſucceſ- 
ſors from recovering dilapidations againſt their executors 
or adminiſtrators, inn ſuch caſe the ſucceflors ſhall have 
like remedy in the eccleſiaſtical court againſt the grantee 
of ſuch perſonal eſtate, as he might have againſt the exe- 
cutor or adminiſtrator of the predeceſſor. < pt 
14 Eliz. cap. 11. All monies recovered for dilapida- 
tions ſhall within two years be ht hab ong the build- 


— 
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ings for which- they were paid 


| in, pai , 
the Queen, &c. double fo do / pain to forfeit tg 


as ſhall not be lo em. 


Proms ; | 
| Dilapidation of the houſe of the biſhoyrict ; 
cauſe of deprivation. Rell. R. 8. iſhoprick is good 


Mn _ 4 


L. 24. M4: 
Fac. B. R. Stockman v. Wither. F*-34 Mich 12 
If 'a biſhop cuts and ſells trees, and does not em oy 


them for reparations, a prohibition ought to be granted 
Pl. 34. Mich, 12 fac, 


out of B. R. to him. Roll. R. $6. 
B. R. Stockman v, IWither, 

A biſhop is only to fell timber for building. £. 
and other neceſlary occaſions. The woods _ er 
dower of the church; per Coke Ch. J. 2 Bull. ;- G 
Mich. 12 Fac. Anon, eye 

Coke Ch. J, ſaid he had ſeen a record 25 £4, 1. Where 
complaint was made in parliament of the biſhop of Dur 
ham for cutting down timber trees for his coal =<&ci 
and there it was agreed that in ſuch a caſe a prohibition 
did he, and a prohibition was granted in B, R, 2 Bu 
279 Mich. 12 Fac. Anon, 

A vicar had cut ſeveral great timber trees, and did not 
repair the church with them, and ſuggeſtion of this to 
the court, and that he would cut more trees in like 
manner, a prohibition was granted per cur* by the Com- 
mon Law. #Rall. R. 335+ Þ4. 44+ Hill, 13 Jac. BR, 
Knowle v. Harvy. 

Any perſon may ſue out a prohibition againſt a parſon 
that 1s cutting down trees, and not repairing the church 
with them, * Roll. R. 335. pl. 44. Hill 1 3 Tae Knowle, 


Hlarvy. "IF ; 

For more learning concerning this ſubjeft, fee $ Vin, Abr, 
tit. Dilapidations, Dr. Gibſ. Cod. and Dr. Burr's Eccle- 
ftaſtical Law. | As 

Duilatory eas, Are ſuch as are put in merely for 
delay ; and there may be a demurrer to a dilatory plea, 
or the defendant ſhall be ordered to plead better, &c. 6 
Mod. By ſtat. 4 & 5 Ann. c 16. ſe. 11. No di 
latory plea ſhall be received in any court of record, yn- 
leſs the party offering ſuch plea, do by affidavit proye 
the truth thereof, or ſhew ſome probable matter to the 
monk; to induce them to believe that the faCt is true. See 
plea. | 

Diligiatus, Outlawed De lege ejeftus, viz. $1 quis dili- 
giatus /egal:m hominem accuſat, juneſtam dicimus vacem tjus, 
Leg. Hen. 1. cap. 45 NN 

4iligrout, Pottage formerly made for the King's table 
on his coronation-day Robertus Agyllon tenet unam 
carucatam terre im Adington in Com, Surr. per ſerjuntium 
factendi unum ferculum in villa lutea in coquina Domint 
Regis die coronationis ſug, Et vacatur dilligrout, 39 H. 3. 
—— Old Tenures, þ. 1. ; 

Wimetae, Yet-I/ales ; ſcil. Carmarthen, Pembreke, and 
Cardigan/hires« 

TDimidietas, The moiety or one half ——Sciant quid 
Ego Matilda filia Willelmi le Franceys dedi—— Waltero 
de Stetton dimidietatem il/ius Burgagit, &c. ſine dat —— 
Ex Libro Cart. Priorat. de Leominſtre.— 
Dimmution, ( Diminutio,) Is where the plaintiff or 
defendant in a writ of error alleges to the court that 
part of the record is omitted and remains in the inferior * 
court not certified ; whereupon he prays that it may be 
certified by certiorari, Co, Ent. 232, 242. Of courle 
diminution is to be certified on a writ of crror z though if 
iſſue be joined upon the errors aſſigned, and the maiter is 
entered upon record, which is made a con/i/ium, in this 
caſe there muſt be a rule of court granted for a certiorari 
to certily diminution. 1 Lill. Abr. 245. . Diminution cat 
.not be alleged of a thing which is fully certified ; but un 
ſomething that is wanting, as want of an original, or. 
warrant of attorney, &c. 2 Lev. 206: 1 Nelſ. Abr. 658- 
And if on diminution alleged, the plaintiff in error ceril- 
 fies one original, &c, which is wrong ; and the defendant 
.in error certifies another that is true ; the true one ſh 
ſtand. Cro. Fac. 597. Cre. Car. 91. Aﬀter a writ of 
error brought, and the defendant hath pleaded /n null eff 
erratum, he cannot afterwards allege diminution ; becauſe 
by that plea he affirmeth or alloweth the record to be ſuch 
as is certified upon the writ of error. Gadb. 266. But 
in ſome caſes diminution hath been alledged, aſter /» — 
St | | | | e 


[ 


% 


— 
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To 


wyratum pleaded, ex gratia curia, though not ex rigort 


ef 


uris. Palm. "85. And there is an inſtance that the court 
in ſuch -a caſe hath awarded a certorart to inform their 
conſcience of the truth of the record in C. Bu. when the 
defendant in error.. bad nat joined 4# mullo eff rerratum. 
1 Nelſ, 658. See Error, 
Duniſſazy letters, (Litere dimiſſorie) W | 
date for holy orders has a title in one dioceſe, and is to 
be ordained -in another, the proper dioceſan gives /ette's 
dimiſſory to ſome other ordaining biſhop, giving leave that 


the bearer may be ordained to-ſuch a cure within his | 


diſtrict- Cewell, , | 

Duties. See Cottons. M5 | 

»Yioceie, { Diaceſts, ) Signifies the circuit of every 
biſhop's juriſdiftion. For this realm hath two ſorts of 
diviſions 3 One into ſhires or counties, in reſpect of the 
temporal ſtate ; and another into dioceſes, in regard to 
the eccleſiaſtical ſtate. Cowell. 1 Inf. 94. 74 

The bounds of dioceſes are to be determined by wit, 
nefſes and records, but more particularly. by the: admini+. 
: ſtration of divine offices, To which purpoſe, there are 
two rules in the Canon Law : in one caſe, upon a di pute 
between two biſhops upon this head, the UireQton .is, 
that they proceed in the buſineſs by ancient books or 
writings, and alſo by witneſſes, reputation, and other 
ſufficient proof : in the other caſe, where the queſtion 
was, by whom 2 church built upon the confines of two 
dioceſes ſhould be conſecrated, the rule laid down is, that 
it ſhould be conſecrated by the biſhop of that city, who 


|before it was founded, baptized the inhabitants, and ad- | tion, 


\miniſtexed to them other divine offices, Gi4/. 133. 
| The juriſdiCtion of the ty is not included in the name 
of dioceſe, ſo faith the Canon Law: and accordingly, in 
citations-to general viſitations, direfted to the clergy, it 
is ordered to cite the clergy of the city and d:oce/e. Gib/. 
, c a . * # * 
Fi biſhop may perform divine offices, and uſe his epiſ- 
copal habit, in the dioceſe of another, without leave ; but 
may not perform therein any aCt of juriſdiction, without 
.permiſſion of the other biſhop. Gib/. 133. ; 
A clergyman dwelling in one dioceſe, and beneficed in 
another, and being guilty of a crime, may, in different 
reſpects, be puniſhed-in both ; that is, the biſhop in whoſe 
' dioceſe he dwells, may proſecnte him ; but the ſentence, 
ſo far as it affeQs his benefice, muſt be carried into exe 
.cution by the other biſhop. Gzby. 134+ 
Lirationare. See Diſrationore, 


= 


Pire92s. Of the Bank, Ea/t-Iniia, and South-Sea com- | 


panies. See Bank, Eaji-;zandia company, and Donth- 
ea company, dn] 
Diſability, (Diſobilitas,) Is, when a man is aiſab:rd 
.or made (incapable to inherit or take a benefit which, 

\  Rtherwiſe, he might have done, which may bappen four 
ways ; by the aCt of the anceſtor, by the act of the party. 
. by the aQ of law, and by the a&t of God. 1, Diſability 
by the at of the anceſtor ; as if a man be attainted of 
treaſon or felony ; by this attainder his blood 1s corrupt, 
and/thereby himſclf and his children diſabled to inherit, 
2. Diſability. by the a&t of the party himſelf; as if, one 
man make a feoffment to another who then is ſole, upon 
condition, that he ſhall enfeoff a third before marriage, 
and before-the feoffment made, the feoffee takes a wife ; 
he hath by that di/abled himſelf to perform the condition 
according to the truſt in him repoſed, and therefore the 
feaffor may enter, and- ouſt him, Litt. ſe&?. 357. So 
if I bind myſelf, that upon ſurrender of a leaſe, I will 
grant a new eſtate to the leflee, and afterwards I grant 
over my reverſion : in this caſe, though 1 afterwards pur- 
aſed the reverſion, yet I bave forfeited my obligation, 
uſe 1. was once diſabled to perform it, C9. lib. 5. 
fel. 21, Alſo if a man be excommunicated he cannot 
during that time ſue any aCtion, but ſhall be thereby aif- 
- abled. Ca. lib. 8. fol 69. And ſo in other caſes. 3. Di/- 
ability by a& of law, is properly when a man by the ſole 
att of the law is diſabled, and b is an alien born. And 
therefore if a man born out of the King's ligeance, will 
ſue an. ation, the tenant or defendant may ſay, that he 
born in ſuch a pomabeye out of the King's ligeance, 

e 


hen a cxads | 


, 
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law is ovr birth»right; to-which an aljen 
and therefore Dhabled to "take _ 
Dyj/ability.by the a&t of God; as to 'be non compos mentis, 
or non ſane memorie, which ſo diſables him, 
caſes where he gives or paſſes any thing” or eſtate out of 
him, after his death it may be difannulled and avoided. 
And-here obſerve, that it is a maxim in our law, that 
a man of full age ſhall never be received to diſable his own 
perſon ; and this incapacity to diſable himſelf,'as to: ſome, 
is perſonal, extending only to the party himſelf ;' but as 
to others-it iv not perſonal, yet ſhall bind them as privies. 
Now there are four manner - of privities, viz. Privity in 
blosd, as heir. P»ivity in repreſentation, as executors and 
adminiſtrators. Privies in tflate, as' donee in tail, 'the 
reverſion or remainder in fee, &c, "And privies in te- 
ures as lord -and tenant, Two of theſe may diſable a 
perſon deceaſed, who was nin ſane memoria, G&c, 
and ſhall avoid 'his grants or feoffments, viz. privies in 
blood may ſhew. the diſability of the anceſtor, and privies 
in repreſentation the intirmity of their teſtator or inteſtate. 
_ ith. 4. fo. 123,124. See Lit. ſeti, 405, and Co. lib, 8. 
ol 43. : | 

No man can take advantage of his own diſability ; as 
no man can plead that he is a fool, or non comes mertis ; 
but if a non compos is indifted, the Judges muſt acquit him 
ex ico; for the King takes care of all ſuch perſons. 
But if a man is diſabled by judgment to bear an office, he 
is excuſed ; for judicium redditur in invitum. But whete 
he oy remove the dijability, as in cafe of excommunica- 

e ſhall take no advantage of his difability. '1 Salk. 
168. Hill 6-I, & Mar. in B. R. per Holt oY J. and 
Eyre ]. in-the caſe of the King v. Larwoed. 

Matter of difability which might have been pleaded to 
the ac7:0n, is not pleadable to the ſei. fa. /on judgment. 
1 Salk. 2. pl. 5. Paſch. 1 Ann, B. R. Weſt v. Sutton, | 

After a leafe granted, lefſor-diſables himſelf (by a ſet- 
tlement by which he makes himſeif only tenant for life) 
to perform the covenants in the leaſe, as to giant a new leaſe, 
with certain advantages to leflee, yet this after- ſettlement 
ſhall not prejudice leſſee, nor forejudge him of the benefit 
of any covenant in his life. g Med. 5g. Mich. io Geo. 
in Canc. Aſhton v. Bretland. | 

It a 7eflator be under a diſability at the time of making 
þis wiil, though that difability be aQually removed before 
his death, yet the will will be abſolutely void, becauſe he 
had no ability at that time, Per Holt Ch ]. Gibb. 226. 
in the caſe of Bunker v. Coke. 

Debt upen an obligation ; the defendant pleads, that at 
the time of the obligation made he was non ſane memoria, 
and it was therefore demurred, and adjudged to be no 
plea; for he cannot ſave himſelf by ſuch a plea, and the 
opinion of Fitzberbert held to be no law; wherefore it 
was adjudged for the plaintiff, Cro. E. 398. pl. 4. Trin, 
37 Eliz.' B. R. Stroud v. Marſhall. 

co im caſe againſt an innkeeper upon the common 
cuſtom of the realm, for not keeping ſafely his gueſt's 
goods, he cannot diſable himſelf by pleading non ſane me- 
moriez, any more than in debt on an obligation, Cro, E. 
622. pl. 13. Mich, 40 & 41 Enz. B. R. 

Dijadvocare, To deny, or not to acknowledge a thing. 
It is mentioned. in Zengham Magna, caþ. 4. viz. Et ipſe 
reus dedicit in pleno-comitatu ipfi. petenti hujuſmodi ſervitia 
petitay, & ipſum dilſadvocat pro domino. 

Difagreement, Will make a nullity of a thing that 
had effence before : and difagreement may be to certain 
acts to make them void, &c. Co. Lit, 380. Diſagree- 
ment to-a marriage had under age of conſent ought to be 
publiſhed in court at the age, otherwiſe the iſſue _ be 
baſtardized ; for a diſagreement in writing is not a ſuffi- 
cient diſagreement, nor- a good proof ; per Coke Ch, }. 
and the Civilians. Ney 153. See Agreement, and 8 Yin. 


Abr. tit. Diſagreement. | 
Diſalt, Signifieth as much as to diſable. Littleton in 
his chapter of Di/continuance. | | | 
Þ1sboſcatio, A turning wood ground into arable or 
paſture ; an affarting. See Afſar:. 


Diſcaligatus, Wirbout ſhoes. Dicentes Sp 
| debere Regem - adire tales difſcaligatos ribatdes. alfing. 


is a ſtranger, 
any "benefit thereby. 4+ 


that in ll 


- demand del I if Chal be anſwered ; for the 


. 248. 
F | Diſcarrare, 
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Diſcarcare, Properly to unlade a ſhip or veſſeb by, _ [ 


Gut the cargo of goods. Et prediftus prior carcare 
diſcarcare fecit ibidem Garataadith & denartatas:quaſcungue. 
Placit,. Parl. 18 Ed. nn, 

Wiiceit. See. Decceit. 

Diſcent. See £ejcent. TT IEY WT, 
Dijcent of Trown- lands. See Deſcent of Crown 
. lands. | - 

Diſcent of dignities. See Deſcent of dignities. 

Wiſcharge, On writs and proceſs, &&c. 1s where a man 
confined by ſome legal writ or authority, doth that which 
by law he is required to do; whereupon he is releaſed or 
diſcharged from the matter for which: he was confined. 
And it one be arreſted by. a /a:itat out of B. R. and the 
plaintiif do-not file a declaration againſt the defendant in 

riſon in two terms,. he ſhall be diſcharged on common 
Pail. 1 Lil. Abr. 470. Alſo where a defendant. on ar- 
reſt is admitted to bal, if the bail bring in the principal 
before the return: of the ſecond ſeire facias iſſued out 
againſt them,-they ſhall be diſcharged. Mich. 24 Car. 2. 
B R. If an obligee diſcharges one joint obligor, where 
ſeveral are jointly bound, it diſcharges the others. arch 
129. And a man:may diſcharge a promiſe made to him- 
elf, & GCro.. Fac. 483. Sce Hrhuittc.l, Acquittance, 
ani 4abeas Cocpus, 

Mijciaimer, (from the French clamer, with the pri- 
vative dis,) Is a plea containing an expreſs denial, re- 
' nouncing or d//claiming ; as, if the tenant ſue a replevin 
upon a diſtreſs taken by the lord, and the lord avow, 


faying, that he holds of him as of his lord, and that ||, 


he diſtrained for rent not paid, or ſervice not performed ; 
then the tenant; denying to hold of ſuch lord. is ſaid to 
diſclaim; and the lord proving the tenant to hold of him, 
the tenant loſeth his land. Alſo a man denying himlelt 
to be of the blood or kindred of another in his plea, is 
ſaid to diſclaim: his blood. See Coke on Littl, fol. 102. 
and Fitz, N.t. Brev, fol. 197, If a man arraigned ot 
felony dijclaim goods, being cleared,. he loſeth them 
See Broke and New Book of Entries, tit. Diſclaimer, and 
| Staundf. Pi. Cor. fol. 186. In Chancery, if a defendant 
by his anſwer 4/claim the having any intereſt in the thing 
in queſtion, this is alſo called a dijclaimer.. Cowell, edit. 
1727. 

TLiike for years is plaintiff in replevin, the defendant 
avows upon 4. a ſtranger as his tenant, who comes and 
ſays, that he is 4 the tenant, and that the plaintiff is his 
leſſee for years ; reſolved by all the Juſtices in England, 
that A. may join in aid gratzs without proceſs, and that 
both may diſclaim, and that: the plaintiff ſhall cover his 
damages, and the defendant ſhall be in miſericordia. In 
the caſe of tenant at wil!, where there is a joinder in aid 
to him in replevin, no diſclaimer lies for him in this cale ; 
for he loſes nothing. FJenk. 56. pl. % 

Lord, meſne, and tenant in replevin, the meſne cannot 
diſclaim ; for a writ of right, upon-a diſclaimer, demands 
the land, and he has it not; and the lord has no benefit 
by diſclaimer ;. for the tenant cannot loſe his tenancy by 
the diſclaimer of the meſne, and the lord has not more or 
better, or other ſervices than- before the diſclaimer. A 


writ of right of diſclaimer lies, where both meſne and | 


. tenant diſclaim ; if the diſclaimer be in a court of record, 
.a writ of right lies upon the diſclaimer.. Fenk. 142. 
l. 95, 

l 3? grants an annuity to B. pro con/ilio impendenat ; 
upon a writ of annuity againſt 4. 4. may diſclaim to 
have counſel,-and fo extinguiſh the annuity z but it 1s 
' otherwiſe if the annuity was granted pro- con/tlio 1mpenſo 
& impendendo, Fenk. 230. pl. 14. 

Stat. 21 Fac. 1. cap. 16. fo 5. In all ations of treſ- 
paſs guars clauſum ſregit, wherein the defendant fhall 
diſclaim any title to the land, and the treſpaſs be by 
negligence or involuntary, the defendant ſhall be admitted 
to plead a diſclaimer, and that the treſpaſs was by. neg- 
ligence or involuntary, and a tender of ſufficient amends 
before the aCtion brought ; and if the iſſue be found for 
the defendant, or the plaintiff be nonſuited, the plaintiff 
ſhall be barred from the ſaid ation, and all ſuits con- 
' cerning the ſame, For other matters, ſee 8 Vin. Abr, tit. 
Diſclaimer, 


5 


the ſecond part, and | L. B.. of, 


| will, and t/ok upon him the execution the 
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Form 6f diſclaimer of executorſhip;, 


This Indenture tripartite, made the. , 
A. B. of, &c. of the firft pert, C. rh 


Whereas I. B. late of, toc. au made and : þ hy 
avill ond te/lament *s ens publiſhed his 


la 
terety dee Comm uh thre) ol he ne 


7 
appear. after th fog 
and publiſhing of the ſaid will, died 3 and iy foig IF 
hath refuſed to accept the ſaid executor ſhip and truft Powe 
never atted therein, nor ever received any of the rents and 
profits of the ſaid meſſuage, or. of the gotds and chatte}, of 
the teflutor 'T, B. but-the faid' C. D. alone proved thy fad 
a eof : now this ig. 
denture witneſſeth, that the ſaid A. B. as a farther a4 
ration of his nit afling in the executor ſhip aftreſaid, and I 
free himſelf from the jame, d»th by theſe preſents renounce 
and diſclaim the ſaid executorſhip, and all the truſt repoſed 
in him by the ſaid recited will : and doth alſo by theſe rrokes 
remiſe and reieaſe unto the ſaid C, D. his executors ang 
admimiſirators, all the eftate, right, title, and 'R:ereft of 
him the faid A. B. in and to the ſaid premiſes, by virtus 
of the ſaid recdtcd will, or otherwiſe however, Jn wit 
neſs, &c. | 


I 


 Tiſcontinuance, (Diſcontinuatio,) (from the French 
diſcontinuer, that is, ceſſare,) Signifieth in the Common 
Law nothing elle but an interruption, or breaking off, and 
ts twofold, diſcontinuance of poſſeſſion, and diſcontinuance of 
proceſs : the effeft of diſcontinuance of poſſeſſion is this, 
that a man may not enter upon his own Jands or tenements 
alienated, whatſoever his right be unto them, of his own 
(elf, or by his own authority ; but muſt bring his writ, 
aud ſeek to recover poſ/efſien by law; as, if a man alien 
-the lands he hath in right of his wife ; or if tenant in 
tail make any feoffinent, or leaſe for life, not warranted 
by the flatute 32: 7. 8. by fine or livery of ſeifin ; ſuch 
-altenations are called diſc:ntinuances ; which are indesd 
impediments to any er.try, whereby the true owner is left 
on!y to his action. C:well, See Co. Rep. lib. 3. caſe of 
Fines, fol..85. 
F Duſcontinuance of an eflate in lands, ſignifies fuch an 
alienation of the poſſeſſhon, whereby he, who has a right 
to the inheritance, cannot enter, but is driven to his 
aCtion. Co. Lit. 325. 

In ancient days, abbots and prelates were ſuppoſed to 

'be married to the church; and as huſbands and repreſen- 
'tatives of the church were allowed to have a fee in right 
.of the church, that they might maintain aCtions, and 
hold courts within. their manors and 'precinCts ; therefore 
at Common Law, a biſhop, abbot, cr any other perſon 
-ſeiſed in fee in right of his houſe or church, might have 
diſcontinued, and thereby put his ſucceſſor to his attion 
te-recover the right of poſſeſſion. Co. Lit. 325. b.: Comp. 
 [ncumb.. 4B4. 
But as the right of property. was in- the church, the 
biſhop could not alien without the conſent of the chapter, 
who repreſented the clergy of the dioceſe 3 nor could the 
| abbot alien without the conſent of his houſe, Co. Lit, 
325+ | 

And at this.day, by the x & 1x3 E1:z. neither a biſhop, 
dean, malier of an hoſpital, &c. can diſcontinue any 0 
their poſſeſſions, or bar their ſucceſſors of the right of 
"entry. Co. Lit. 325, 34%. 1 Rol. Abr. 633- 

As to parſons, vicars, prebends, and others who were 
preſentatives, they were conſidered only as having 3 
qualified right,. and their eſtates by the Common Law 
| only an eſtate for life,. the fee being in abeyance 3 and 
therefore could not diſcontinue,. or do any other aQt i” 
the prejudice of their ſucceſſors, though they could alien 
with the conſent of the patron and ordinary, Co. Lit- 

41, a, Dyer 239. pl. 41. Hoetl. 88. 

If a biſhop leaſes a parcel of the:demeſnes of a manor 
for. life, not warranted by he ſtatute. of 1 £liz. and aſter 
leaſes the manor to another for life ;- the parcel ſo _ 


y 


[gt * 


Mall-paſs with attornment of the firſt lefſe ; for the ſaid 
jeaſe did not make any difcontinvance, but the reverſion 


thereof continued parcel of the manor. ©» Rol. Abr. 58. 
jf tenant in tail makes a feoffment in fee; this 1s a 
Viſcontinuance, for he has the right of poſſeſſion inherit- 
able in him ; for although the ſtatute de dons preſerves 
the right of the inheritance to the ifſue ; 3 it does not 
reſerve the right of poſſeſſion, and there 
at to his action. Lit. ſe. 598. 

So if tenant in tail, remainder to his right heirs, makes 
a ſeoffment in fee ; this is a diſcontinuance. 1 Rl, Abr. 
613 F0 Car. 387, 4© 5, 426. | hy 

if tenant in tail be diftciied, and releaſes to the difſei- 
ſor all his right; this works no diſcontinuance; for a 
eaſe beings a conveyance in ſecret cannot paſs the poſleſ- 
fon; and therefore a conveyance, that cannot paſs the 
poſſeiſion, cannot paſs the right of poſſeſſion. Lit. ſee. 
598, 599- 3 Co. 85, SP, | 

But if tenant in tail be difſeiſed, and releaſes all his 
right to tae diſleifor, and binds himſelf and his heirs to 
warranty, and dies; and the warranty deſcends upon the 
:Nue in tail, this is a diſcontinuance, by reaſon of the 
warranty. Lit. ſe. 601. 3 Co. 85. 8. P. 

If tenant in tail leaſes for years, and after levies a fine, 
this is a difcontinvance, for a fine is a feoffment upon re- 
cord, anJ the freehold paſſes, Co. Lit. 332. a. 1 Bull, 
162. 2 Rol. Rep. 484. 

But if tenant in tail leaſes for his own life, and after 
levics a fine, this is no diſcontinuance, becaule the rever- 
fion expeQtant upon an eſtate of freehold, which lies only 
in grant, paſſed thereby. C9. Lit. 132. 

It tenant in tail leafes for the life of the leſſee, by this 
the tail and reverſion thereupon is diſcontinued ; and if 
the tenant in tail by deed grants his reverſion in fee to 
another, and the tenant for life attorns; and after the 
tenant for life dies, leaving the tenant in tail, &c. this is 
a diſcontinuance in fee. Lit. ſe. 620. 

If tenant in tail leaſes for life, the remainder in fee, 
this is an abſolute diſcontinuance, though the remainder 
is not executed in the life of tenant in tail, becauſe all but 
one eſtate, and paſſeth by one livery. Co. Lit. 333. 6. 

But if tenant in tail leaſes for three lives, according 
to 32 . 8. this is no diſcontinuance of the eſtate-tail, 
or of the reverſion, becauſe it is authoriſed by aCt of par- 
liament, whereunto every man's conſent is involved. Cs. 
Lit. 233. a. 

oi in tail leaſes for liſe, and after diſſciſes leſſee 
for life, and makes a feoffment in fee, and the leflce dies, 
and then tenant in tail dies, though the fee was executed, 
yet becaule it was not executed by lawful means, it is no 
diſcontinuance, Co. Lit. 333. 6b. 

if there be tenant for lite, remainder in tail, remainder 
in tail, &:, and tenant for life, and he in the firſt re- 
mainder in tail levy -a fine, this is no diſcontinuance of 
either of the remainders, becauſe each of them paſſed 
only what he lawſully might. 1 Co. 76. a Co. Lit. 332. 
b. Cre. Eliz. 827. Mir 624, Owen 129. 

Tf tenant in tail enfeoffs the donor, this is not any 
diſcontinuance ; becauſe the donor hath the immediate 
eſtate, and it operates as a ſurrender ; it paſſes no more 


_ it lawfully may paſs. Lit. ſe. 625, 1 Co. 140. 


-- 


If the donee enfeoff the donor and a ſtranger, this is a 
diſcontinuance of the whole land. Co. Lit, 335. &. 

If a man covenants to ſtand ſeiſed to the uſe of him- 
ſelf for life, remainder to his wife for life 3 the remainder 
to the heirs males which he ſhall get on the body of his 
wife, remainder to his eldeſt ſon by a former wife, &c. 
and after the huſhand and wife levy a fine with warranty, 
and die without iſſue, this is no diſcontinuance of the 
remainder, becauſe the eftate-tail was not executed, by 
reaſon of the intervening eſtate limited to the wife, which 
ſtate is not drowned, but remains diſtin&t. 1 Lev, 36. 
Royn. 36. 8.C. 1 Sid. $3. 8, C. 

If a man has the right of poſſeſſion, and is not poſ- 
elſed by virtue of the intail, he cannot diſcontinue 


x mg hou by warranty, Lit. je. 637, 641. Carth. 


Vor, 1, No. 5H, 


| this works. no diſcontinuance, 


ore the iflue is 
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As if there be grandfather, father, 


grandfather is ſeiſed in tail, and the father difſeiſes the 
grandfather, and makes a feoffment in ſee, and dies; 


and "ay and ks 


becauſe the father was not. 
poſſeſſed of the intail, but of a fee-ſimple by. difſeifin, 
which was ſubjeCt to the entry of the tenant.in tail ; and 
conſequently the alience is fubject to. the entry of the. 
I {Tue in tail, inaſmuch as the father, who made the alie- 
nation, had only,the naked poſſeſſion. by defleifin and not 
the right of poſſeſſion by virtue of the intail. Lit. ſee. 
O5t. 1 Rol. Abr. 634, Raym. 27 tt F 
So if tenant in tail leaſes to one for. life, and hath 
iſſue, and dies, and theneyerſion deſcends to the iſſue, 
and the iſſue grants the reverſion to another in fee, and. 
the tenant for life attorns, and dies, and the grantee en- 
ters, and is ſeiſed in fee in the life of the iſſue, and the 
i{(Tue in tail hath iflue a ſon, and dies, this is no diſcon- 
tinuance ; but the ſon may enter, Ec. for that his father 
had never any thing in him by force of the intail. Lit. 
ſea. 638. 14A | 

So if there be tenant for life, the remainder in tail, 
and he in remainder enters upon the leflee, and diſſeiſes 
him, and makes a feoffment over, that is not any diſ- 
continuance, becauſe he never was ſeiſed by force of the 
intail. 1 Rel. Abr. 634. | 

But if there be leſſee for years, the remainder in tail 
to 7.8. and F.S. enters upon the leſſee, and makes- a 
leaſe for life, vr feoffment in fee, this is a continuance, 
for he was ſeiſed by force of the intail at the time of the 
feoffment. 1 Rol. Abr. 634, $ | 

No act of huſband ſhall diſcontinue his wife's eſtate, 
32 H 8. c. 28. /. 6, 7. hg es 

. No diſcontinuance by women of lands come from their 
huſbands, 11 H. 7. c. 20, 32 H.8. «. 36. [. 2. See. 
2 Bac. Abr. 91, 92. ae 

Nor by tenant in tail of the 
35 H. 8. .c. 20, | Mos 471 

Nor by tenant in tail of fee farm rents to bar the 
remainder veſted by the ſtatute 22 & 23 Car. 2. c. 24. 


gift of the crown, 34 © 
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For other matters, ſee Co. Lit. 325 to 347, and 8 Vin.. 
Abr. and 2 Bac. Abr. tit. Diſcontinuance. 

Tiſcontinuance of pzoceſs, 1s when the opportunity 
of proſecution is Joſt for that time; or the plaintiff 1s 
diſmiſſed the court, &c, and ;eyery ſuit, whether civil 
or criminal, and every proceſs. therein, ought to be pro- 
perly continued from day to day, &c. from its com- 
mencement to its concluſion : and the ſuffering any de- 
fault or gap herein, is called a diſcontinuance : the cons 
tinuance of the ſuit by improper proceſs, or by giving . 
the party an illegal day, is properly.a miſcontinuance, 
2 Hawk. 2 Where an aCtion is long depending, and 
continued from one term to another, the continuances 
muſt be all entered, otherwiſe there will be a di/continu- 
ance z whereupon a writ of error may be brought, &c. 
1 Nelſ. Abr. 660. If the plaintiff in a ſuit doth no- 
thing, it is a diſcontinuance, and he muſt begin his ſuit - 
again : and where it is too Jate to amend a declaration, 
&c. or the plaintiff is adviſed to profecute in another 
court, he is to diſcontinue his ſuit, and proceed de novo. 
Cim. Law, cim. fac. 171. But diſcontinuance of an 
aCtion,, is not perfeCt till it is entered on the-roll, when 
it is of record, Cro. Car. 236. the plaintiff cannot diſ- 
continue his aQtion after a demurrer joined, and entered ; 


or after a verdict, or a writ of inquiry, without leave of 


the court, Cre. Fac. 35. 1 Lill. Abr. 473- In aQtions 
of debt or covenant, after a demurrer joined, the court 
will give leave to diſcontinue, if there be an apparent . 
cauſe ; as if the plaintiff through his own negligence, is 
in danger of loſing his debt : but if the demurrer be 
argued, then he ſhall not have leave to diſcontinue ; nor 
where he brings another aCtion for the ſame cauſe, and 
this is pleaded in abatement of the firſt ation. Sid. 84, 
It has been ruled, upon a motion to diſcontinue, that 
the court may give leave after a ſpecial verdict ; which is 
not complete and fanal ; but never after a general ver- 
dit. 1 Salk. 178. 1 Nei. 663. An appeal may as. 


as pro» 


well be diſcontinued by the _—_ of the proceſs 


cceding 
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ceeding in it, as it may be by the inſufficiency of GARProcel not diſcontinued by King's death 


original writ, &c. for by ſuch defeC&t, the matter depen 
ing is as it were out of court. 1 Lill. 473, A A 
continuance or miſcontinuance, at Common Law, reverſes 
a judgment given by default ; and diſcontinuance upon a 
demurrer is error ; but a miſcontinuance after appearance 
is not ſo. 8 Rep. 150. 46 Ed. 3. 39. Diſcontinuance 
of proceſs is helped at Common Law by appearance : 
and by ſtat. 32 H.8. cap. 30+ all diſcontinuances, mil- 
continuances, and negligences therein, 'of plainraff or 
defendant, are cured after verdit. 2 Danvers 352. 
Plaintiff, though an adminiſtrator, cannot diſcontinue 
without payment of coſts : per cur. 1 Barnes 110. 
Plaintiff moved to diſcontinue upon payment of coſts 
after judgment given on demurrer for the plaintiff {but 
not entered upon record), and a writ of error brought, 
and bail put in thereupon ; the court refufed to make a 
rule to diſcontinue without payment of colts on the writ 
of error. 1 Barnes 110. | | 
Plaintiff obtained a rule to diſcontinue on payment of 
coſts. Defendant moved to diſcharge the rule upon aſh- 
davit that he had been a ſecond time arreſted for the 


ſame cauſe of aCtion before the rule was obtained. The 
court refuſed to make any rule, Phantiff may diſconti- 
nue atany time. 1 Barn. 110. t 


Caſe in replevin, the avowant had juſtified under a 
diſtreſs for rent. Plaintiff demurred to the avowry, and 
upon arguing the demurrer, court gave judgment for the 
avowant, Eyre afterwards moved. for plaintiff to dif- 
continue z court denied the motion. 'The queſtion de- 
termined upon demurrer being upon the conſtruction of 
the a&t of parliament, which is the merits of the cauſe. 
1 Barn. 111. 

Plaintiff had obtained a rule to difcontinue (which 
was drawn up in the following manner, viz. that 
plaintiff all diſcontinue, and ſhall pay colts, &c.) upon 
an afhdavit that defendant being indebted to plaintiff, a 
writ was iſſued againſt him ; but defendant having paid the 


money before the arreſt, the ſheriff's officer, to whom the 


warrant was delivered, was countermanded from procced- 
ing, notwithſtanding which he arreſted the defendant, 
who thereupon brought an aCttion for falſe impriſonment 
in the court of King's Bench. The coſts upon the rule 
had been paid, but. the diſcontinuance was not entered 
upon record. The court thought the rule not drawn up 
in common form, which is, that the plaintiff have /eave 
or be at liberty to diſcontinue ; and therefore diſcharged 
the rule. The ation brought in the King's Bench ap- 
| peared to be vexatious, and plaintiff, by diſcharging his 
rule to diſcontinue, had an opportunity of pleading the 
action in this court ſtill depending, or juſtify under the 
capias, as he ſhould be adviſed. 1 Barn. 11t1, 112. 

A ſei. fa. was ſued out by plaintiff to revive a judg- 
ment recovered by plaintiff's inteſtate. Defendant crav- 
ed oyer of the letters of adminiſtration, which being 
defeCtive, plaintiff dropped the proceeding on { fa 
and having procured ſufficient letters of adminiſtration, 
brought an aCtion of debt on the judgment in the court 
of King's Bench. Defendant pleaded the writ of ſci. 72. 
pending in this court in abatement; and plaintiff replied 
a diſcontinuance (entered without leave of the court.) 
Defendant moved to ſet aſide the diſcontinuance, and 
the queſtion was, whether or no plaintiff could ditconti- 
nue without leave of the court? the practice was vari- 
ouſly reported ; and it not appearing, whether the roll 
whereupon the diſcontinuance was entered was brought in 
before or after the plea in the King's Bench, the rule 
to ſhew cauſe why the diſcontinuance ſhould not be ſet 
alide was diſcharged, plaintiff conſenting to pay coſts of 
the plea in abatement, and that defendant ſhould be at 
liberty to plead de novo. 1 Barn. 112,113. 


No ſuit ſhall be diſcontinued by the death of the 
King, or by the death, &c. of the Juſtices, x £4. 6. 
cap. 7+ 

A new commiſſion ſhall not diſcontinue any proceed- 
ings, 1 Ed.6.c.7./. 6.11 H. 6.c. 6. 

rits not to be diſcontinued for not holding certain 
days of return in 1660, 12 Car. 2. c. 3. 


| "Th; 1.3» 


I. cap. 8. {. 4. Po 3 00 
For other matters, ſee Err02 and Proceſs, - 
Dijcontmuance of pira, Is where divers thin 

be pleaded to, and ſome are omitted : this js a Gſconti 

Nuance. I Nelſ. Abr. 660, 661. . If a deſendant's 11. 

begin with an anſwer to part, and 'anſwers no "igrn 

1s a diſcontinuance; and the plaintiff may take jud {Be 
by mi dicit, for what is not anſwered : but if the «feos 
piead over, the whole aQtion is diſcontinued. ji Th 

139 Debt upon bond of 5co/. the defendent * 

2501. part of it, pleads payment, &c. and upon demur; x 

to this plea, it was adjudged, that there being no anfwer 

to the refidue, it is a diſcontinuance as to that, for which 
the plaintiff ought to take judgment by il dicit. 1 vat 

180, | Where no anſwer is given to one part if Fa 

plaintiff pleads thereto, he cannot have judgment neeord. 

ing to his declaration ; for which reafon it may be a 4; 

continuance of the whole, 1 Nelſ. 660. But this is he] <4 

after verdift by 32 H. 8. c. 309. Sce Amendment. 

NENT; Is uſed in the law for a woman unmarrieq, 
or a widow ; ith1 ; 
my agg 4p py not within the bonds of matrimony, 

Mijrovery, Is the aCt of revealing or diſcloſing any 
matter by defendant in his anſwer to a bill filed apainlh 
him ina court of equity, | 

A man is not bound to diſcover what may fubjeQ him 
to the penalty of an at? of parkument, Vern, 1c. pl. gf 
Mich. 1682. Bird v. Hardwick. 

Defendant ſhall not diſcover any thing againſt himſelf 
to charge himſelf with the penalty of a bond of arbitration, 
Chan. Kep. 142. 15 Car. 1. Biſhip v. Biſhop, 

The huſband deviſed to his wiſe an eſtate and interct 
in ſeveral goods and things, to be held and enjoyed by hec 
during her widowhood. On a bill brought againſt her 
to diſcover, whether married or not, in order to prove a 
forfeiture of her eſtate, ſhe demurred, and the bill was 
dilmifſed. 2 Chan. Rep. 63. 24 Car. 2, 
Monnings, | 

A bill wag to diſcover, whether the defendant did not 
conceal the cuſioms and exciſe upon 260 catks of currants 
imported, and bad endeavoured to corrupt the cuſlombauſe 
officers by promiſing gol. reward to conceal it. On de- 
murrer by the defendant, the court inclined to think he 
ſhould not be compelled to make a diſcovery, unleſs the 
Attorney-general waived the proceeding for all forſcitures. 
Arg. Comyns's Rep. 664. cites Hard. 137, 138, | Hull. 
1658, in Scacc.] The Attorney General v. Mice. 

The difference is between cauſes criminal and civil ; if an 
offender be once legally convitted of an off ence, wherely he 
ought to forfeit his etate, then it is lawtul aad proper to 
prefer a bill to diſeover what eſtate in lands and goods he 
then had ; at in caſe of an outlawry or attainder, &c. for 
that the effect of ſuch a bill is only to diſcover what is 
torſeited already, and not to diſcover a cavſe of torfciture, 
Arg. Hard. 145 inthe 8. C. ; : 

A bill four t#thes; defendant demurred becauſe he had 
not offered by his bill to accept of the ſingle value, and 
yet alleged in his bill that the defendant had carried away 
corn, &c. without ſetting forth the tithes, according 
to the /atute. It was urged for the defendant, that 
ſhould he anſwer, the plaintiff would preſently go to law, 
and give his anſwer in evidence, and recover the treble 
value of the tithes, and a court of equity ought not to 
aſhſt in recovering a penalty, nor compel a difcovery of 
a forfeiture; but over-ruled, the plaintiff in this caſe 
being only executor of a parſen, and not the parſon him- 


83 ſhoulg 


Monnings v, 


.felf, and ſo not intitled to a forfeiture on the ſtatute. 


Vern. 60. pl. 57. Mich. 1682. Anon. 

Bill was brought to diſcover /imony ; defendants de- 
murred, and the demurrer was allowed. Ch, Prec. 214- 
pl. 176. Hill. 1702. Attorney General for Hindley v. Sut- 
dell, Heateth, & al. 

- If A. fleals goods from B. and ſells them to C. and 
A. takes them from C. the vendee, C. may ſue 4. in 
equity 10 recover his title to thoſe goods, and A. {ball 
be inforced to anſwer, Holt's Rep. 50. pl. 6. Mih. 
5 Ann, in the caſe of Gawne v, Grandee, 

| Where 


# D 4:8 / ; 


Where ſeveral are partners in an unlawful of a2. 
teſtine trade, and one of them brings a bill af diſcovery a- 
gainſt the other, it is no good plea od their anſwer may 
ſubjeR them to the penalties of an aCt of parliament ; for 
by their going on in ſuch a trade, they ſeemed to have in- 
tirely waived that unlawfulneſs as between themſelves ; fo 


the plea was diſallowed, and they were ordered to anſwer. | 


G. Equ. R. 186. Hill. 12 Geo, 1. Gaſcoyne v. Sjdwell, 
In an aQion on the caſe a verdi@ paſſes againſt the 
laintiff for want of being able to prove a letter wrote to 
fim by the defendant; the plaintiff brings a bill to clear 
up this matter 3 defendaat pleads the verdict, and that the 
effect of the letter was given in evidence at the trial, and 
demurred for want of equity, and plea and demurrer al- 
lowed. Chan. Caſes 65. Hill. 16 & 17 Car. 2. Sewell 
v. Freeſlone. See Vin, Abr. tit. Diſcovery. 

Diſcount, or ſtoppage, or ſetting off mutual debts one 
againſt another. See the ſtatutes 2 Ges. 2. c. 22. and 
8 Geo. c. 1. under tit. Debt and debtors, and 8 Yin. Abr. 
tit. Diſcount. 

Tiſcretion, (Diſcretio,) When any thing is left to 
any perſon to be done according to his diſcretion, the law 
intends it muſt be done with ſound diſcretion, and accord- 
ing to law : and the Court of B. R. hath a power to redreſs 
things that are otherwiſe done, notwithſtanding they are 
leſt to the diſcretion of thoſe that do them. 

Diſcretion is to diſcern between right and wrong ; 


and therefore whoever hath power to aCt at diſcretion, is 


bound by the rule of reaſon and law. 2 /n/t. 56, 298. 
And though there be a latitude of diſcretion given to one, 
yet he is circumſcribed that what he does be neceflary and 
convenient z without which no liberty can defend it. 
Hob. 158, T he aſſeſſment of fines on offenders committ- 
ing affrays, &c, and the binding of perſons to the good 
behaviour, are at the diſcretion of our Judges and Juſtices 
of peace, 1 Hawk. P.C. 132, 138. And in many 
cales, for crimes not capital, the Judges have a diſcretio- 
nary power to inflict corporal puniſhment on the of- 
fenders. 2 Haw#. 445. Infants, &c. under the age of 
diſcretion, are not puniſhable for crimes, and want of 
diſcretion is a good exception againſt a witneſs. 161d. 


*difus, Deſcus, A deſk or leaning ſhelf. Cowe!!, 
edit. 1727. | 

Tis 'cranchiſe, To take away ſrom any one his pri- 
vilege or freedom. Stat. 14 Car. 2. cap. 31. Itis con- 
nary to enfranchiſe. And corpoiations have power to 
disfranchile members, for doing any thing againlt their 
oaths, but not for contempts, &c. 11 Rep. g8. 

Wiſzuſen pectuns, Not to hunt in park or warren, 
1H7.6.9- | 

Informations againſt them, in what manner to be cer- 
tified-and' proceeded upon, 9 Ges. I. c. 22. /. 4, 6. 

Concealers, &c. of them, where guilty of felony, 9g Geo. 
i223; 1%. 

Perſons wounded or killed in apprehending him, or their 
executors and adminiſtrators, how rewarded, 9 Geo. 1. 
C22. /. 12: 

Proſecution muſt be within three years, and the trial 
may be in any county, 9 Geo. 1. c. 22. f. 13, 14. 

gee Blark AM and Felony. 

Oſterifon, (Fr. Difheritement) Is an old word, fig- 
nifying as much as di/inheriting. It is uſed in the ſtatute 
of vouchers, made 20 Ed. 1. Our Lord the King conſidering 
his nwn damage and dijheriſen of the Crawn, &c., and in 8 
Rich, 2. cap. 4+ 

Silhecucv2, Is one who difnherits, or puts another 
out of his freehold. The ſheriff ſhall forthwith be 
puniſhed as a diſheritor of our Lord the King and his 
Crown, Stat, 2 Ed. 1. cap. 39. 

QSime quiaginaal. See Ezuinguinil diſmes, 

Diſmes, Decime, Are tithes, and fignifieth the tenth 
part of the fruits of the earth, or beaſts, or our labour 
due unto God z and ſo conſequently to him who is of 
the Lord's lot, that is, our paitor. It fignifieth alſo the 
tenths or ſpiritual 1:vings yearly given to the prince, called 
a perpetual dijm. 2 & 3 Ed. 6. c. 35. which in an- 
cient time was paid to the Pope, till Pope Urban gave 
them to Richard the Second, to aid him againſt the 


3 


1 Lill. Abr.. 


d ts. 


French King Charles, and thoſe others who upheld 


Clement the Seventh againſt him.” © Polydore Virgil, Ang. | 


Hijt. lth. 20, Laſtly, it ſignifieth -a tribute levied of 
the temporality. Holling/hed in H 2. fo 111. Tithes are 
of three ſorts, predial, perſonal, mixt: predial tithes are 
of things that come of the ground only, as corn, Ec. 
Perſonal tithes are paid of ſcuch things as come of the la- 
bour and induſtry of man's perſon, as buying and ſelling, 
Sc, Mixt tithes are of ealves; lambs, pigs, and ſuch like. 
See Ttthes. | 

Diſparagement, Di/paragatio, Is in a legal ſenſe uſed 
eſpecially for matching an heir in marriage under his ot 
her degree, or againſt, decency. See Cowell's Inſtitutes; 
tit, De Nuptiis, /eft. 6, Co. on Litt, fol. 107. Litt. lib. 
2. C4. | | 

Dijpauper. When any perſon by reaſon of his po- 
verty, atteſted by his own oath, of not being worth 5 7. 
his debts being paid, .is admitted to ſue in forma pauperis, 
if afterwards, before the ſuit be ended, the ſame party 
have any lands, or perſonal eſtate fallen to him, or that 
the court, where the ſuit depends, thinks fit for that or 
any other reaſon, to take away that privilege from him; 
then he is ſaid to be diſpaurered, 1. e. put out of the ca- 
pacity of ſuing in forma pauperis. Cowell, edit. 1727. 
See F0zma pauj: 1s, 

Diſpenſ?, A buttery. Habere debet uxor ſub cuſtadia 
ſua claves diſpenſe ſue, arche, ſue & ſerinii ſui, Bratt. 
lib. 3. traft. 2, Cap. Jl. par, 9. | 

©:;penjation. By the ſtat, 25 Hen. 8. cap. 21. The 
archbiſhop of Canterbary has power of diſpenſing in any 
caſe, wherein di/penſations (ndt contrary to the law of God) 
were formerly granted by the ſee of Rome; and may grant 
diſpenſations to the King, as well as to his ſudjeAs : but 
ſuch di/penjations ſhall not be granted out of the realm; 
&c. And during the vacancy of the ſee of Canterbury, 
the guardian of the ſpiritualities may grant diſpenſations. 
The archbiſhop of Canterbury grants diſpenſations, not only 
in his own province, but in the province of York; and the 
Archbiſhop of York, and other biſhops, diſpenſe as they 
were wont to do, by the Common Law and cuftom of the 
realm. Wood's Inſt. 26. Every biſhop of common right 
has the power of inſtitution into benefices, and of dif. 
penſing in common cales, &c. Jbid. 505. Diſpenſations 
to be confirmed under the great ſeal, 28 ZH. 8. x. 16. 
See Ercleſiaftiral courts, Plu;ality, Aeſivence. 

Dijpenſationz of the Ting. If a diſpenſation by the 
archbiſhop of Canterbury 1s to be in extraordinary matters, 
or in a cate that is new, the King and his counſel are to 
be conſulted; and it ought to be confirmed under the 
broad ſeal. 'The King's authority to grant diſpenſations, 
remains as it did at Common Law, notwithſtanding the 
ſtat. 25 H. 8. 1 Cro. 542, bot. The diſpenſaticn of 
the King, &c. makes a thing prohibited lawful to be done 
by him who hath it : but malum in ſe will not admit of 
a diſpenſation, March Rep. 213. Where the ſubject 
hath an immediate intereſt in an act of parliament, the 


King cannot diſpenſe with it ; but where the King is in- 


trulted with the management, and the ſubjeCt intereſted 
by way of conſequence only, he may. March 214, 216. 
When an offence wrongs none but the XKrng, or if the 
ſuit is only the King's for the breach of a penal law, that 
is not to the damage of a third perſon, the King may 
diſpenſe: but in cale the ſuit is the King's, for the 
benefit of another, he cannot. Yaughan 344, 334» 3393 
Sc, 

Giſpoſition by non obſtante. If any ſtatute tends 
to reſtrain ſome prerogative incident to the perſon of the 
King, as the right of pardoning, or of commanding the 
ſervice of the fubjet for the public weal, &c, which 
are inſeparable from the King ; by a c/auſe of non ob/lante, 
he may diſpenſe with it. - 2 Haw. 390. But as in the 
reign of King James the Second, the diſpenſing power 
was carried ſo high, as to render the execution of our ne- 
cefſary laws in a manner dependent on the pleaſure of the 
Prince, by ſtat. 1 / & M. /ff. 2. cap. 2. it is enacted, 
that no diſpenſation by non el/lante of, or to any ſtatute, or 
any part thereof, ſhall be allowed ; but that the ſame ſhall 
be held void, and of none effect, except a diſpenſation be 


allowed in ſuch ſtatute, "The diſpenſation by non «b/tante 
| | wa$ 


of 
; 
| 


> Bp - 
was brought into this kingdom by the Pope ; and firſt uſed 
by Hen. 3. Pryn's 4nimadver. on 4 Inf?. fol. 129. 

Wiiperianare, To difparage or ſcandalize. Non &: 
difperſonatus mibi miniftrande cum fis filins comitis, ego 
Regis & Negine. Corel, edit. 1727. 

Gifratiznace, and Dirationare, (Fr. defrener,) To 
Juſtify 6r make good the denial of a fat. £&/t contrarium 
ratiocinand» afſerere, vel qued offertum eft ratiocinando de- 
flruere. We now call it iraver/are, or traverſe. Dira- 
ticnare ſe has been uſed to clear one's ſelf of a crime. 
See Gl //. in decem Striptor. and Dera'en, Scatis me de- 
diffs De & eccleſiz & Roberto epiſcopo Eincolnie 12 bova- 
tas terre, quas Radulfus Baſſet difrationavit ec in d:minio 
mo. Mon. 4 tom. p. 265. 

Bien, (Diſſcifina,) Signifieth an unlawful dif- 
poefling a man of his land, tenement, or other im- 
moveable or incorporeal right. Cowell, It is where a 
man enters into any lands or tenements, where his entry 
is not coygeable, and ouſts him which hath the freehold ; 
ſo that it differs from an abatement, which 1s the entrance 
of a ſtranger into lands, of which an anceſtor died feifed 
before the heir has entered ; fo that there 15 not properly 
an actual ouſter committed of the perſon that was leifed 
of the ircehold, as there is in caſe of diſſeifin 3 but the entry 
of the perſon who has the title to the freehold is prevented ; 
in like manner a difleifhn differs from an intruſion, which 
' 53 when an anceſtor dies feiled of any eſtate of inheritance, 
expeclant on an eſtate for hfe, and then tenant for life 
dies; and between the death of the tenant and entry of 
the heir, a ſtranger interpoſes and intrudes, and fo gets 
poſſeſſion of the freehold ; fo that it is rather a prevention 
of the heit's entry, than an aCtual ouſter of him of his 
freehold. Lit ſet. 279, Co. Lit. 181, 277. 

If huſband and wite purchaſe lands in fee, and then 
the hutband is attainted of felony, and the King ſeizes 
the land, and afterwards the Jord of whom it 1s held, hath 
it upon ſuggeſtion delivered to him out of the hands of 
the King, as his proper eſcheat ; this is a difſeifin of the 
wife who was joint-tenant with the huſband, for the Lord 
zot poſſeſſion of the freehold by his miſrepreſentation cf 
the nature of the eſtate to the King; which being a ma- 
nifeſt at of injuſtice and fallhood, the poſſeſhon acquired 
by it mult be locked upon as an acquiſition of the ſame 
nature, with a poſicſhon gained by open and avowed vio- 
lence, and fo a difſeiſin. 1 Rel. Abr. 658. 

A man has a houfe, and locks it, and departs, and 
another comes to. the houſe and takes the ring of the 
houſe in his hand, and ſays that he claims the houſe to 


himſelf in ſee, without making any entery into it, this is. 


a difleifin of the houſe; for the claim he made upon 
taking the ring into his hand ſhews his intention in doing 
it to be a plain ſeifin of the entire freehold, and confſe- 
qnently a diſſeiſin of the true proprietor: and his non- 
entry into the' houſe, vpon his ſeifing of it, will not qua- 
liſy the intention of what he has done, fince his ſeifin of 
part in the name of the whole, gives him whatſoever an 
entry could have done, and therefore ſuch an entry was 
not neceſſary. 1 Ro!. Abr. 659. 

A'man has a mill, and A. turns the water that uſed 
to ſerve the mill, ſo that it: cannot grind; this is a Gif- 
feifin of the mil!, for which an aſliſe lies againſt A. 
for to deprive a man of the means he has of obtaining 
the profits of his f:echold, 1s in effect to difleiſe him of 
his freehold. Bro. Diſſei/in 25. 

If A. cuts trees in his foil, and B. who has common 
there, ſzys, that the foil i+ his, and commands him not 
to cut there, whereupon A. departs out of the land, this 
is no difſeifin in B. for he who has no right to a free- 
hold cannot be ſeiſed of it by bare words only, which 
are fleeting and tranſitory, and do not amount to ſuch an 
act of notoriety and folemnity, as 1s required 1n gaining 
poſſeſſion of a freehold, whereof ſtrangers are to take 
notice. 1 Rol, Abr. 659, Bro. Diſſerjm 42. | 

If a man who has a right of entry into lands, in 
coming thither is difturbed and hindered ſrom entering, 
this is a defleifin, ſuch hindrance of entry being equiva- 
Jent to an actual oulter of the rags t Real. Abr, 


659. | 
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If the King be ſeiſed in fee of the manor of B. and 
a ſtranger erects a ſhop in a vacant plat of it, and takes 
the profit of it without paying any rent to the Kin 
and after the King grants over the manor in fee, and © 
ſtranger continues m the fhop, and occupies it as before 
this is no difſeifin ; for the firft entry of the ſtranger was 
no difſeifin, but an intruſion on the King's poſſeſſion ; 
for that the King's title appearing on record, the entry 
in pts, which is not an aCt of equal notoriety, will 4 
diveſt it out of him ; if then the King is not diſſeiſed 
his conveyance of the freehold is good; and the orantee 
is ſeiſed by virtue of it, and conſequently cannot be ſaid 
to be diſſeifed by the ſtranger who has made no 
upon him after the King's conveyance, but only 
nued the old intereſt which he had before the 
lo remains an intruder {!1il, and liable to x 
treſpaſs .or ejeclment for it. 
Bre. Diſjeiſfin 4, 

Faron and feme ſeifed in tail, the baron £0Cs Out of 
the country, and in his abſence the feme infeoffs 4. jn 
fee, this 1s a difleihn of the huſband by A. becauſe the 
feolfment by the feme covert was void, and ſo: the e 
under it tortious. Bro. tit. Dijſeiſin 24. 

If a difſeifor makes a leaſe for years or at will, and 
the difſeiſee enters upon him, and then the leſſee re-en. 
ters, claiming by virtue of his leaſe, though that was 
only a term for years, yet he is a diſſeiſor, becauſe he 
enters upon the proprietor of the foil, and ovſts him of 
his poſſelhon, and that by virtue of a former difleifin, ſv 
that the poſſeſſion of the freehold eannot be ſuppoſed to 
be leſt in the diſſeiſee ; and therefore ſuch an entry muſt 
be equivalent to an avowed difſeiſin. 1 Rol, Abr. 662, 
If a man enters into my land, claiming a leaſe for 
years, or enters as tenent by ſtatute merchant, when he 
has no right, he is a difſciſor, the entry being unlawful, 
and the pretence of title unjuſt. 1 Rel. Abr. 662, 

A man makes a Jeaſe for years to another and hig 
heirs, and the leflee dies, and the heir claiming the term 
enters, though the term being a chattel muſt po to the 
executors, and not to the heir; yet the heir is no Ciſſci- 
for, becauſe he claimed only a term, and no freehold, 
and ſuch a term too as was in being, and aCtually limited 
to him; and therefore the heir in this caſe, that is 
named in the words of limitation, ſhall be only preſumed 
ro enter on behalf of the executor, to continue the term 
that was in being, and not to commit a diflcifa on th 
frechold. 1 Rol. Abr. 662, | 

Remedy againſt officers of the King making unwarrant- 
able difleifin, 3 Ed 1. c. 24, 

The penalty of diſleifin with robbery, Sz, 7/%/m. 1. 3 
EA 3% 

Damages given againſt diſſeiſors by aſſiſe in Londen, 6 
Ed 1. t- 6 

Impriſonment for diſſeiſin with armed force, St. 17a, 
I2 Ed. 1. in Appendix. 

Tenants.in novel difſeifin may make attornies, 12 £4. 
2. C. I. | 

An aſliſe ſhall be maiatainable againſt the pernor cf the 
profits, notwithſtanding any feoffment for maintenance, 
1K. 2.:t.9- 4H. 4. 6&7: 1H: 6. 6. 3- 

The Chancellor ſhall grant a ſpecial affiſe, upon oati 
that a difſeifin is made with force or robbery, 4 #. 4 
cap. 8, 

ea ocher matters, ſee Aſſiſe, Entry, Forcivle Er- 
444 Jnfant, and 8 Vin. Abr. and 2 Bac. Abr, tit. Diſ- 

eliin, 

cif upon diſſeiſin, Ts where a difſeiſor is diſſeiſed by 
another. : 

Tifferfire, To difſeiſe, ejet, or turn out of poſſe!- 
ſion. Rex Richardus primus difſeifivit Gerardum ce 
Camvilla e caftcll & wicecomitatu Lincolnienſi, Pa- 
rech. Antig. Þ. 152. 

Diſſeiſo?, Is he that putteth anothcr out of bis land, 
and &%//eiſſce 15 the perſon ſo put out, 4 H. 4. caþ. 7- 

DDijjet:ozeſ®, Is a woman that di//eiſeth another. C9. 
Lit. fel. 357. b. 

MWijfignace, To break open a ſeal. 


entry 
COntt= 
grant, and 
n aCtion of 
I Rel. Atr. 659. Heb, 322, 


ntry 


Sepulto patre 
« 2. CA}. 7+ 
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Diſenters. See Nonconfozmiſts. 

Diſtillers, All perſons may diftil ſpirits from malted 
Corn, 2 W. & M. ft. 2. cap. 9. / 11, 8 & 9 I. 3- cap. 

- 13. . | : 

es on ſetting up concealed veſſels or concealing 
their ſpirits, 3 /. & MM. c. 15, 8 & 9 W. 3. c 19. 
{ 10. 10& 11W. 3. co. 4. ſe. 3. c. 21. 23: 
' Gaugers, &c. may break up ground to ſearch for 
private pipes, IO WW. 3. co. 4. [| 4+ 

Gaugers, &c. to keep an account of waſh, 10 & 11 
IV. 3. © 21. f. 22. . | 

PDiſtilling of ſpirits from corn reſtrained, 10 & 11 J/, 
' & 4. Jo Geo. 2. c. 10, 30 Gee. 2. c. + 
Diſtillers not to take licences as alehouſe-keepers, 1 
Ann. ft. 2. (. 14» ſ ; 

Diſtillers permitted to fet up other trades," 9 Geo. 2. 
c 23- ſ- 2%. 11 Geo. 2. c. 19. fo 2. 

Diſtillers not to aCt as juſtices upon the aCts againſt re- 
tailing ſpirituous liquors, 11 Ges. 2. c. 26, /. 8. 

Daty on diltillers licences to retail ſpirituous liquors, 
20 Geo. 2. Cc. 39+ repealed, and an additional duty im- 
ofed, 24 Geo. 2. C. 40- 25 

Penalty on diſtillers ſelling ſpirituous liquors to be un- 
lawfully retailed, 24 Geo. 2. c. 40. /. 11. | 

Penalty s diltiller not entering his veſſels, 24 Geo. 2. 
. 40. }. 18. 
: |= 4-—OS of exciſe impowered to reward informers 
againſt unlawful retailers, 24 Geo. 2. c. 40. /. 32. 

Juſtices being diſtillers not to grant licences, 26 Geo. 2, 
&. 33. jo 3 2+ 

w_ are to be deemed common diſtillers, 33 Geo. 2. 
cap. 9. /- 13. os ] | 

Penalty on malt diſtillers making gin, &c. 33 Geo. 2. 


bo 


CG. Q. . I7. | 
Sh is the thing which is taken and diſtrained 


upon any land for rent behind, or other duty, or for. 


hurt done, although the property of the thing belongeth 
to a ſtranger. Termes de la Ley. 

Diſtreſs, Signifies a compullion in certain real ations, 
whereby to bring a man to appear in court, or to pay a 
debt or duty denied : the effect whereof moſt common- 
ly is to drive the party di/irained to replevy the difireſs, 
and fo to take his aCtion of treſpaſs againſt the deflrainer, 
or elſe to compound neighbourly with him for the debt or 
duty for which the di/?re/s was made. Cowell, 

Diflreſs is by Britton, cap. 71. divided into perſonal 
and real, Diſtreſs perſonal is made by diftratning a man's 
moveable goods, and ſeiſing all the profits of his lands 
and tenements, from the te/fe or date of the writ, for 
the defendant's contempt, in not appearing to an aCtion 
brought againſt him, after he was ſummoned or attached ; 
and the ifſues ſo returned by the ſheriff are forfeited 
to the King and eſtreated into the Exchequer. Diſtreſs 
real is made upon immoveable goods, 'Fhis differs from 
an attachment, for that it cannot be taken by any com- 
mon perſon without the compaſs of his own fee ; except 
it be preſently after the cattle, or other thing, are driven off 
the ground purpoſely to avoid the diſtreſs. Fitz. Nat, Brev. 
fal. 904. See Attach, and the ſtatute 17 Car. 2. c. 7. 

Diftreſs is alſo divided into finite and infinite : finite 
is that which is limited by law, how often it ſhall be 
made to bring the party to trial of the aCtion, as once, 
twice, &c. Old Nat. Br. fol. 43. Diſtreſs infinite is 
without limitation, until the party come ; as againſt a 
Jury, which refuſeth to appear upon certificate of aſſiſe, 
the proceſs is venire facias, habeas corpora, and Give 
infinite. Old Nat. Br. fol. 113. Then it is divided into 
a grand difireſs ( An. 52 H. 3. c. 7.) which Fitzherbert 
calls magnam. diſtriftionem, and an ordinary diflireſs. A 
grand diſtreſs is that which is made of all the goods 
and chattels that the party hath within the county. Bre- 
ton, cap. 26. fel. 52. But ſee whether it be not ſome- 
times a'! one with a difireſs infinite. Idem. fel. 80, with 
whom alſo the ſtatute of darlbridge ſeems to agree. An. 
52 HH. 3. cap. 7, 9, & 12. See Grand diftceſs and 
Attachment. Cowell, edit. 1727. 


- jos Who may difirain and what things may be diſlrained, 
for rem ; and of carrying away goads to avoid diſtreſs. 


Yor, I. N* 56. 


| 2. Time and manner of 


for rent ; and o 


S 1.0 | 
diflraining, and what is t7 
done with the diftreſs. fl 8 as. 1s to be 


3. There the diſireſs ſhall be deemed wrongful and ex | 
ana of diſtraining for fines and poii#2ym og nbd 


i. Who may diftrain, and what things may be diſirained, 
carrying away goods to avoid Tra 

If a man ſeiſed in fee, makes a pift in tail, or a leaſe 
for life, years, or at will, ſaving the reverſon to him- 
ſelf, with a reſervation of rent, or other ſervices ; the 
law gives the donor or leſſor, without any expreſs pro» 
viſion, a remedy for fuch rent or ſervices. by diſtreſs, 
See Lit. ſeft. 214. Bro. tit. Diſtreſs, 5, 15. 

But if the donor or leffor reſerve not the reverſion, he 
cannot diſtrain of common right, but he may reſerve to 
himſelf a power of diſtraining, or the reverſion may be 
good to bind the lefſee by way of contract for the per- 
ſormance whereof the leſſor ſhall have an aRion of debt. 
Co. Lit. 47. a. © 5 Co. 3. 2 Saund. 303, 

A rent diſtrainable of common right, or by the 
Common Law, cannot iſſue out of an incorporeal inheri- 
tance ; as if I have a 1ight of common in another man's 
foil, and I grant it to A. reſerving -rent, if the rent 
be behind, I cannot diſtrain the beaſts of 4. becauſe 
that the right of common which every man has, runs 
through the whole common. Co. Lit. 47. a. 142. a. 
2 Rel. Abr, 446. 

A rent granted for equality of partition by one co- 
parcener to another, is good; ſo is a rent granted to a 
widow out of lands whereof ſhe is dowable, in lieu of 
her dower ; the like law of a rent granted in lieu of 
lands upon an exchange ; and for theſe the law gives a 
remedy by diſtreſs, without any proviſion of the parties, 
though they have no reverſion. Co. Lit. 169. b, 3 Cu. 
22. b, Kelw. 104, 126. 

If a termor grants all his term, rendering rent, he 
cannot diſtrain for it. Bro. Diftreſs 7. 

If a man ſeiſed of land in fee, and poſſeſſed of other 
lands for years, grants a rent-charge for lite out of both, 
with a power to diſtrain in both, if the rent be in ar- 
rear, the leaſehold as well as the lands of inheritance are 
ſubjeCt to the diſtreſs, becauſe a man may oblige his 
chattels to the diſcharge of the rent ; but the rent being 
a freehold ſhall iflue only out of the inheritance, becauſe 
the leaſchold being only a temporary and periſhing inte- 
reſt, is not a fund commenſurate to the charge, and 
therefore the rent ſhall iſſue out of the inheritance, 
which for its duration is a more competent eſtate to ſup- 
port the charge, and render the grant effeCtual ; and 
hence it was adjudged, that though the grantee might 
diſtrain the leaſchold lands, yet he muſt avow for a rent 
iſſuing only out of the inheritance. 7 Co. 51x. Co. Lit. 
147. b. Cro. Jac. 390. 1 Rol. Rep. 330. Cre. Eliz. 
607, 022. t 

"The ſervices or rent, for which the lord or leflor may 
diſtrain, muſt be certain, or ſuch as may be reduced to 
a certainty. ; for otherwiſe the lord cannot, in his avow- 
ry, recover damages for the non-performance or non- 
payment, when the jury cannot determine what injury 
he has ſuſtained ; but if the tenant holds of his lord to 
ſheer all his ſheep feeding in ſuch a manor ; this is cer- 
tain enough, becauſe it is eaſy to compute the number 
within the precints of the manor; and conſequently 
what expence the lord is at in employing other hands to 
that work, and what damages he has ſuſtained by the 
omiſſion of his tenant, C2. Lit. 96. @. 

If a man ſeiſed in fee, or for life, of a rent-charge, 
afcer arrearages incur, grants over the rent to another, 
he cannot diſtrain for theſe arrearages, becauſe they are 
by the grant divided from the freehold of the rent. 4 Co. 
50. b, Vaugh. 40, 41. | 

If tenant per auter vie, or tenant for years, held - 
over, yet the leſſor could not diftrain them for rent that 
became due before the determination. of their reſpeCtive 
leaſes, though they continued in poſſeſſion of the lands 
afterwards; for when the leaſe was determined, the leſ- 
ſor could not ayow on them as his tenants, claiming un- 
der a leaſe, which was determined. 6 Co. 64, Co, Lit. 


47+ Cro. Fac. 442+ g G To 
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To remedy this, it is provided by the 8 4un. © That 


whereas tenants per auter vie, and lefſees for years, or 
at will, frequently hold over the tenements to them de- 


mifed, after the determination of ſuch leaſes; and whereas | 


after the determination of ſuch, or any other leaſes, no 
diſtrefſes can by law be made for any arrears of rent that 
grew due on ſuch reſpeRive leaſes, befote the determina- 
tion thereof ; it is hereby farther enaCted; that from and 
after the firſt day of Hay, 1710, it ſhall and may be law- 
ful for any perſon or perſons, having any rent in arrear, 
or due upon any leaſe for life or lives, or for years, or at 


will, ended or determined, to diſtrain for fuch arrears after 


the determination of the faid refpeCtive leaſes, in the fame 
manner as they might have done, if ſuch leaſe or leaſes 
had not been ended or determined ; provided that ſuch 


- diſtreſs be made within the ſpace of fix kalendar months 


" 
0M 


after the determination of ſuch leaſe, and during, the 
continuance of ſuch landlord*s title or intereſt, and during 
the poſſeffion of the tenant from whom fuch arrears be- 
came due,” EY 

There muſt be a valuable property in ſome body in the 
things diltrained, therefore no diftreſs can be of dogs, 
deer, conies, &c. which are fer nature. Co. Lit. 47. 

Thinzs fixed to the freehold, or part of the freehold, 
as furnaces, cauldrons, doors, windows fixed to the free- 
hold, or corn growing, cannot be diſtrained. Co. Lit. 47. 
2 Md. 61. 

No man can be. diſtrained by the utenſils of his trade 
for a rent, as the ax of a carpenter, the books of a ſcho- 


tr, the materials for making cloth in a weaver*s ſhop ; | 


for theſe the law proteCts, under a preſumption that with- 
out them the tenant could neither be uſeful to others, 
nor gain a livelihood for himſelf. Co. Lit. 47. 

Alſo, for the benefit of trade and commerce, ſome things 
are priviteged from being diſtrained, as a horſe in a ſmith's 
ſhop, a horſe in an inn, ſacks of corn or meal in a mill, 
cloth or garments in a taylor's ſhop, or ſacks of corn or 
meal in a market. Co, Eit. 47. 3 Bulfl, 270. 1 Rel. 
Abr. 668. Cre. Eliz. 569. 

So if a horſe: carries corn to a mill, and is tied to the 
mill-door during the grinding of the corn, he ſhall not 
be diſtrained ; but cattle driving to a market, and by the 
way put into a paſture, may be diſtrained, Cro. Eliz. 
652. 2 Vent. 50. 

And thefe things are 'privileged, thongh they continue 
there three or four days, or are retained ever ſo long by 
the tenant for his ſatisfaftion in ſomething he has done 
about them, 1 Kol. Abr. 668. 

If a man rides to a place, and is there taken ſick, by 
means whereof he is obliged to tarry there two or three 
days, his horſe cannot be diftrained for rent. 1 Rol. Abr. 
668. ; 

Things diſtrained damage feaſant cannot be diftratned 
for rent, becauſe they are in the cuſtody of the law. Co. 
Lit. 47. 

If $ leckier having put his wool to ſpin comes with a 
horſe to carry i back, but becauſe there is no beam or 
weights at the ſpinner's houſe to weigh it, the clothier 
and ſpinner, with the leave of a neighbour, who had a 


beam and weights in his houſe, bring the horſe thither, | 


and enter the houſe to weigh the yarn, the lord of the 
bouſe, whilſt they are there, cannot diſtrain the horſe for 
ſervices. Cro. Eliz. 549, 596. | 

Things for which a replevin will not lie, ſo as to be 
known again, as money out of a bag, cannot be diſtrained 
for this reaſon; and alſo for the damages that ſhocks of 
corn, hay, &c. might ſuſtain, it was held that they could 
not be diſtramed. x Rol, Abr. 667. Keiw. t45. 2 1n}t. 
$2, | 

Averia caruce, ov beaſts of the plongh, or any thing be- 
tonging to it, cannot by Common Law be diſtrained, while 
there are other goods or beaſts (which Bra#on calls ani- 
malia otio/a) which may be diftrained ; alſo. a covenable 
diftreſs is not of armour, or veſlel, or apparel, or jewels, 
ſo long as there are other ſufficient and covenable; nor 
of ſheep, ſaddle-horſes, poultry, or fiſh. Co. Lit. 47, 
2 Inſt. 143. | 

By the itatute De Diftriftione Scaccarti, made 51 H. 3. 
no man ſhall be diftrained by the beaſts that gain his 
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land, nor by his ſheep, but until another diſtreſs 
tels ſufficient be found, except for damage feaſant 


his neighbour's grounds, and there bein 
couchant, may be diſtrained by the lord or lefor of thoſ 
grounds for rent or ſervices due to him ; for it ſhall be 
imputed the owner's folly that he did nct 
this miſchief by proper bounds and fences. 2 Int, 206 
Co. Lit. 47. YES 


preſcription, and in driving my cattle by the way 
default of the incloſure they eſcape into F 
tenant, the lord cannot diſtrain them ; ſo if he © 


eſcape. 1 


D- 1: 3 

or chat. 
Ping int 
8g levant Js 


It is agreed, that the catile of a ſtranger eſca 


provide againſt 


Cattle which are in Certain Jand by way of agiltmer 


may be diſtrained for rent. 1 Ro. Abr. & 9 


If the tenant ought to incloſle againſt the highway | 
2 by 
e land of the 


I LI aaa wy ad 
or. . « 


If 4. and B. have two cloſes Iying contiguons, ang 


A. by preſcription is bound to repair the fences 

both _ ſaid cloſes, and MA. leafs his cloſes ig "ar 
years, rendering rent ; and the fences between the two 
cloſes being out of repair, the cattle of B, eſcape into 
the cloſe of 4. he may diſtrain them for cent arrear, and 


t is not material whether they are levant or couchant or 


not z adjudged, and the judgment affirmed v it 
of a though objeQted? that they eſcaped rs 
the default of 4. who ought to have taken care tha : 
were repaired. And by Sanders; nota, This was a hard 
caſe 40 maintain, there being a vaſt difference between 
the lord's taking a diſtreſs within his ſeigniory, and the 
leſſor's diftraining for rent reſerved upon his own leaſe : 
for the lord hath nothing to- do with the land or fences. 
and ſo it concerns not him whether they are in repair 
or not ; otherwiſe of the Icflor, for he ought to repaic 
them, elſe he will have advantage of his own wrong, 
2 Saund. 289, 290 


t they 


If a man, that is driving his cattle to London to fell, 


aſks leave of the leffor to put his cattle into the ground 
for a night, and he giving him leave ſo to do, with the 
conſent of the leſſee, and the cattle are put in accordingly, 
[the leflor is not concluded by this Ticence, but that he 
may diſtfrain them for rent, adjudged upon demurrer ; 
and it not appearing by the pleading that the ground be. 
[longed to a common inn, it came not in queſtion whe- 
ther in that caſe they might have bcen diſtrained, 2 
Vent. 50. 3 Lev. 260, 201 - 


Stat. 11 Geo. 2. cap. 19. ſed?. 1. In caſe any tenant. 


or leſſee of lands or tenements, upon the demiſe whereof 
any rent is payable, ſhall fraudulently or clandeſtinely 
carry off his goods, to prevent the landlord from diftrain- 
ing ; It ſhall be Iawfnl for every landlord within England, 
Wales, or Berwick, or any perſon by him impowered, 
. within thirty days next enſuing ſuch | 

feize ſuch goods wherever the ſame ſhall be ſound, as a 
diſtreſs for the rent, and the ſame to ſell or diſpoſe of, as 
if the ſaid goods had been diſtrained upon ſuch premiſſes, 


carrying off, to 


Seat. 2. Provided that no landlord ſhall ſeize goods fold 


bona fide, and for a valuable conſideration, to any perſon 
not privy to ſuch fraud, 


Sea. 3- If any ſuch tenant ſhall fraudulently remore 


' his goods, or if any perſon ſhall knowingly aſſiſt ſuch te- 
nant in fraudulently conveying away his goods, or in 
concealing the fame, all perſons ſo offending ſhall forfeit 
to the landlord, from whoſe eſtate ſuch goods were car- 
ried off, double the value of the goods, to be recovered 
by aCtion of debt in any of his Majeſty's courts at W*/t- 
minſ/ter, or in the courts of ſeſſion in the counties palatine, 
or in the courts of grand ſeſhons in Hales, 


Se. 4- Where the goods carried off ſhalt not exceed 


the value of 59/7. it ſhall be lawful for the landlord, his 
bailiff,, ſervant, or agent, to exhibit a complaint in writing 
| againſt ſuch offenders beſore two Juſtices of peace reſiding 
near the place, not being intereſted in the tenements 


who may ſummon the parties, examine the fact, and all 
witnefſes upan oath, or, if Quakers, upon affirmation ; 


and in a ſummary way determine whether ſuch perſon be 


guilty of the offence, and inquire of the value of the 
goods by them fraudulently carried off or concealed; and 
upon proof of the offence, by order of the faid on. 

| | vor | > 


7 1 
idge. the offenders to pay double the yalue of the 
6 ſuch landlord, his bailiff, ſervant, or agent, as 


may } 
$99, ſtice ſhall appoint; and in caſe the offenders having 


tice of ſuch order ſhall negleCt ſo to do, ſhall by war- 


no 


rant levy the ſame by diſtreſs and ſale of goods; and for 


want of diſtreſs may commit the offenders to the houſe of 
corretion, to be kept to hard labour for fix months, un- 
leſs the money be ſooner ſatisfied. | 

"0.5, 6. It ſhall be lawful for any perſon aggrieved by 
ſuch order of the two Jultices to appeal to the next quar- 
ter ſeſhons, who ſhall bear and determine ſuch appeal, 
and give colts to either party. ; : 

Sz. 6. Where the party appealing ſhall enter into a 
recognizance with ſurety in double the ſum ordered, with 
condition to appear at ſuch quarter ſeſſions, the order of 
the two Juſtices ſhall not be executed jn the mean time. 

$:2. 7. Where any goods fraudulently carried away 

any tenant, his ſervant, or agent, or other perſon aſ- 
GRing, fþall be put in any place locked up or ſecured, ſo 
2s to prevent ſuch goods from being ſeized for rent, it 
ſhall be lawſul for the landlord, his ſteward, bailiff, or 
other perſon impowered to ſeize for rent ſuch goods 
(br{t calling to his aſhiſtance the conſtable, headborough, 
borſholder, or other peace officer of the place where the 
fame ſhall be ſuſpeQted to be concealed, who are required 
to aſſiſt; and in caſe of a dwelling-houſe, oath being 
alſo made before ſome Juſtice of peace of a reaſonable 

und to ſuſpeCt that ſuch goods are there) in the day- 
time to break open ſuch houle, &c. and ſeize ſuch goods 
for the rent, as they might have done if ſuch goods had 

ut in any open place. 

gr” 1 8. Ie hall be lawful for every landlord, his 
ſteward, bailiff, receiver, or other perſon ew ragbagy Bs 
bim, to ſeize, as a diſtieſs for rent, any cattle or ſtoc 
of their tenants feeding upon any common appendant, or 
appurtenant to any part of the premiſſes demiſed, and 
alſo to ſeize corn and graſs; hops, roots, fruits, or other 
product, growing on the eſtate demiſed, as diſtreſs for 
rent ; and the fame to cut,” gather, and lay up, when 
ipe, in the barn or other proper place on the premiſles ; 
and- in caſe there ſhall be no proper place, then io any 
ether barn, or proper place. which ſuch landlord ſhall 
procure as near as may be to the premiſſes; and in conve- 
nient time to appraiſe, ſell, or diſpoſe of the ſame, toward 
fatisfaftion of the rent, in the ſame manner as other goods 
may be ſcized and diſpoſed, of, the appraiſement to be 
taken when gathered and made. | 

$:. 9. Provided, that notice of the place where the 
poods ſhall be lodged, ſhall within one week be given to 
ſuch tenant, or left at his laſt place of abode ; and if after 
any diſtreſs for rent ſo taken, of corn, graſs, or other 
produCt growing, and before the ſame ſhall be ripe and 
cut, the tenant, his executors, adminiſtrators, or aſſigns, 
{all pay to the landlord, or to the ſteward, or other 
perſon employed to receive the rents, the whole rent in 
arrear, together with coſts, ſuch diſtreſs ſhall ceaſe, and 
the corn, graſs, or other produ&t diſirained, ſhall be de- 
livered up to the tenant, Sc. . | EALESOUG 

Seft. 19. Where any diftreſs ſhall be made for rent due, 
and any irregularity or unlawful aft ſhall be afterwards: 
done by the party diſtraining or his agents, the diſtreſs 
ſhall not be therefore deemed unlawful, nor the party a 
treſpaſſer ab initio; but the party grieved ſhall recover 
fatisfaQtion for the ſpecial damage ſuſtained thereby, and 
no more, in an action of treſpaſs, or on the caſe ; the 
plaintiff to recover full coſts. 7 148 b. 

By ſtat. 2 Hill. & M. cap. 5. ſeft. 3. Any perſon, 
having rent arrear, may ſeize and ſecure any ſheaves or 
cocks of corn, or corn looſe, or in the ſtraw, or hay in 
any barn or granary, or upon a hovel, ſtack, or rick, or 
upon. any part of the land charged with ſuch rent, or to 
lock up or detain the ſame in the place where the ſame 
ſhall be found, in the nature of a diſtreſs, till the ſame 
ſhall be replevied, upon ſuch ſecurity to be given as afore- 


faid ; and- in default of replevying the Tame within the 


time aforeſaid, to ſell the ſame after ſuch appraiſement 
thereof tobe made, ſo as ſuch corn, grain, or hay be not 


removed by the perſon. ba, +: to the damage of the 


9: 1-9 
owner thereof; out of the place where the ſame thali bs 
found and ſeized ; but be kept there as impountied, till the 
ſame ſhall be replevied of ſold as aforeſaid. 


2. Time anid manner 
with the wo 
A diſtreſs for a rent-ſervice or a rent-charge cannot be 
in the night, but one may diſtrain cattle damage feaſant 
in the night, otherwiſe they inay be gone before morn- 
ing. Co. Lit. 142. 7 Co. 7. a. 9 Ce. 66, Latch. 211, 
4 Leon. 218. hee | | | 

By the ſtatute of Mar llr idge, made 52 H. 4. c. 2. 
*« None ſhall diſtrain any to come to his court, which is 
not of his fee, or upon whom he has no juriſdiftien, by 
reaſon of a hundred or bailiwick, nor take diſfreſles out of 
the fee or place where he hath juriſdiction.” | 

By the ſame ſtatute, cap. 15. it is enaQted, ** That 
from thenceforth it ſhall be lawful for no man for any 
manner of cauſe to take diſtreſſes out of his fee, or in 
the ng highway, or in the common flreet, but only 
to ef ing and his officets, having ſpeclal authority ſo 
to do.” . | 

If the lofd coming to diſtrain hath the view of the 
beaſts within his fee, and before he can diſtrain them the 
tenant chaſes them into the highway, the lord, notwith- 
ſtanding the ſtatute of Afarlbrioge, cap. t5, may diſtrain 
them there. 2 /»/t. 132. 

A diſtreſs for rent may be taken in a houſe, if the 
doors be.open ; ſo it may be taken oiit of a wiadow. 1 
Red. Abr. 671. | | 

By the Common Law, a min might have driven a 
diſtreſs whither he pleaſed, which was very miſchievous. 
Firſt, becauſe the tenant was bound to give the beaſts 
ſuſtenance, if impounded in ari open pound, and being 
driven into another county, he could not by fs ek, 
of law krfow where they were. Secondly, he cduld not 
tell where to have a replevy. 2 off. 106. But now by 
the ſtatute of Marlbridge, made 52 H. 3, c. 4. none ſhall 
cauſe a diſtreſs to be driven out of the county where taken, 
on pain of fine, &c, 

Alſo by the ſtatute bf the 1 & 2 Ph. & Mary, cap. 14. 
« No diſtreſs ſhall be driven out of the hundred, rape, 
wapentake, or lathe, where taken, except to a pound 
overt within the ſame ſhire, not above three miles diſtant 
from the place where taken, and no diſtreſs ſhall be im- 
pounded in ſeveral places, whereby the owrier ſhall be con- 
{trained to ſue ſeveral replevies ; upon pain that every 
perſon offending ſhall forfeit to the patty grieved 5 /. and 
treble damages. . | 

a man Giſtrains dJead goods, as utenſils of a houſes 
or ſuch like, which may take darhage by wet or weather; 
and the like, he ought to impound them in a houſe ot 
other pound covert within three miles in the ſame county; 
for if he impounds them in a pound overt, he ought to 
anſwer for them. Co. Lit. 47. 

If a man diſtrains cattle, and puts them in a pound 
overt, the owner ought to keep them at his peril, for it 
is lawful for him to come there for this purpoſe ; but if 
he puts the cattle in a pound covert or clofe, there he 
ought to keep them at his peril, aid yet he ſhall not 
__ any fatisfaQtion for it. Co. Lit. 47. 2 Inft. 106; 
if nf | | | 

He who diſtraing cannot make uſe of the diſtreſs, ſo 
as to work a horſe, &c. for he hath no property but a bare 
power by aCt of law to take it: ſo if a man hath a return 
irrepleviſable, yet he cannot work it, for the judgmeat 
is to remit it to the pound ibidem manſur', &c. Owen 
124. Dyer 280. 

i a man takes a cow for a diſtreſs, he cannot milk het 
for though the cow be the better ſor this, yet he ought not - 
to do good to the owner without his conſent, and perhaps 
the owner would have come before any damage came by 
this to the cow; and if it periſh by this, yet he who 
took the diſtreſs may diſtrain again. 1 Rot. Abr. 648, 
879, Noy ne Cro. Jac. 147. Yelv. 96. | 

If a man diſtrains a horſe, and impounds him, and the 
horſe leaps three times over the pound, which is as bigh 
as it uſed to be, and therefore he who diftrained ties won 

| | horle 


of diflraining, aid what is th be dot 
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horſe to a poſt in the pound, by reaſon whereaf he ſtran- 
gles himſelf, theowner may have an aCtion of treſpaſs, 
1 Rel. Abr. 673. 3 WO Ds 

_Diſtreſſes for rent heing in nature of pledges, and no 
power to ſell or diſpoſe of them in the perſon diſtraining, 
they oftentimes proved of littte or no benefit towards haſ- 
tening the payment of the rent; for remedy whereof it 
has been enaCted, by ſtat. 2 Fill. & M. mp. 5. ſed. 2. 
That where any gocds or chaitels fhall be diſtrained for 
any rent, reſerved and- due upon any demiſe, leaſe, or 
contract whatſoever, and the tenant cr owner of the 
goods ſo diftrained ſhall not within five days next after 


: 
\ 
PY ” 


ſuch diſtreſs taken, and notice thereof (with the cauſe of 


ſuch taking) leſt at the chief manſion houſe, or other 


moſt notorious place on the premiſles, charged with the 
rent diſtrained for, replevy the ſame with ſufficient ſurety 


to be given to the ſheriff according to law ; that then 
after ſuch diſtreſs and notice as aforeſaid, and expiration 


of the ſaid five days, the perſon Giſtraining ſhall and may, 


with the ſheriff or under-ſheriff of the county, or with 
the conſtable of the hundred, pariſh, or place where ſuch 


diſtreſs ſhall be taken (who are hereby required to be 


aiding and aſſiſting therein), cauſe the goods and chattels 
ſo diſtrained to be appraiſed by two ſworn appraiſers 
(whom ſuch ſheriff, under-ſheriff, or conſtable are thereby 
1mpowered to ſwear) to appraiſe the ſame truly, according 
to the beſt of their underſtanding; and after ſuch appraiſe- 


ment ſhall and may lawfully ſell the goods and chattels fo 


diſtrained, for the beſt price that can be gotten for the 
ſame, toward MfatisfaCtion of the rent ſor which the ſaid 
goods and chattels {hall be diftrained, and of the charges 
of ſuch diſtreſs, appraiſement, and ſale, leaving the over- 
plus (if any) in the hands of the ſheriff, under-ſheriff, 
or conſtable, for the owner's uſe. 


| Set, 4 And upon any pound-breach, or reſcous of 
goods or chattels diſtrained for rent, the perſon or per- 
ſons grieved thereby ſhall, in a ſpecial ation upon the 
caſe, for the wrong thereby ſuſtained, recover treble da- 


mages and coſts of ſuit againſt the offender or offenders in 


any ſuch reſcous or pound-breach, any or either of them, 
or GE owners of the ſaid goods diſtrained, in caſe 
the ſame be afterwards found to have come to his uſe or 


poſſeſſion. 


$28. 5, Provided, that in caſe any ſuch diſtreſs and 
fale be made by virtue or colour of this act, for rent pre- 
tended to be arrear and due, where in truth no rent is ar- 
rear or due to the perſon or perſons diſtraining, or to 
- him or them in; whoſe name or names, or right, ſuch 
diſtreſs ſhall be. taken ; that then the owner of ſuch goods 
or Chattels- diſtrained and ſold as aforeſaid, his executors 
or adminiſtrators, ſhall and may, by aCQtion of treſpaſs, or 
upon the caſe, to be brought againſt the perſon or perſons 
fo diſtraining, any or either of them, his or their ex- 
ecutors or adminiſtrators, recover double the value of the 
ogether with ful] 


goods or Chattels ſo diſtrained and fold, t 
coſts of ſuit, 


By ſtat. 11 Geo, 2. cap. 19. ef. 10. It ſhall be lawful 


for any perſon lawfully taking any diftreſs for rent, to 


impound or ſecure the diſtreſs on ſuch part of the premifſes 
chargeable with the rent as ſhall be moſt convenient, and 


to appraile, ſell, and diſpoſe of the ſame upon the pre- 
miſles, as any perſon may now do off the premiſles, by 


virtue of 2 //. & AZar. /lat. 1. cap. 5. or of 4 Geo. 2. 
cap. 28. and it ſhall be lawful for any perſon to come 


and go to and from ſuch part of the premiſſes, to view, 


appraiſe, and-buy, and alſo to carry off the fame on ac- 


count of the purchaſer; and if' any pound-breach or 


reſcous be made of goods diſtrained for rent ſecured by 


virtue of this act, the perſon aggrieved ſhall have like 


remedy as in caſes of pound-breach or reſcous by the ſaid 
ſtatute, | | 


. There the. diflreſs ſhall be deemed wrong ſul and ex- 
ceſjrve.; and of diflraining far fe and amercements. 


By the ſtatute of Marlbridge, diſtreſſes mult be reaſon- 


; able, and not too great, 
| If forty ſheep be taken for |2 4. and ſixteen oxen for 
.9 4. this 1s excellive, 1 Rol. Abr, 674. T 


4 


. 


$0 if two oxen are diſtrained ſor four pair' of «164 
ten ſheep for one pair, and ten for another, it is In ex. 


ceſſive diſtreſs, x Rol: gbr. 674. * 

But if a man takes five horſes joined in a cart 
rent, this is not exceſſive for the entirety, 8 Hen 
1 Vent. 183. $8. C. , | | 
| $© if the lord diſtrain an ox or a horſe for a penn 
if there were no other diſtreſs upon the land holden © 
diſtreſs is not exceſſive; but if there were ſhee; 
ſwine, &c. then the taking of the ox or horſe is ex 
cnn he might have taken a beaſt of lefs value. 
107. ; 
i for 107. rent due at one day, a man diftraing goods 
of the value of 40. only, and at the time of taking the 
diſtreſs there are goods of a ſufficient vaJue upon the Pre- 
miſſes, he cannot, for the ſame rent, diſtrain again ; tor 
it was his folly, that at the firſt he diſtrained nv # 5g 
but if there be rent in arrear at ſeveral days, adiſtreſs may 
be taken for what was due at the other days, Mo : 
pl. 26. Cro. Eliz. 13. Bro. Diſtreſs, 98. ; 

If a diſtreſs be taken of goods without cauſe, the owner 
may reſcue them. Co. Lit. 47. 

But if a diſtreſs be taken without cauſe, and put into a 
pound, the owner cannot break the pound and take them 
out, becauſe they are in the cuſtody of the law, Cz, Ljt. 
47.b. 1 And. 31. | 

If the lord, or another that has a rent, diſtrains ſeveral 
times for ng? adage or rent, prog none 1s in arrear, the 
tenant ma the Common Law have an a/ſiſe ds (4 
diſtreſs. F. N. B. 178. | tet ven 

This aCtion lay at Common Law, in which. the writ is 
general, and count ſpecial, that the lord diſtrained, &, 
and judgment, not that the demandant recuperet ſeifmam, 
for he hath that, but guod teneat abſque multipiici diftriflion, 
8 Cos 50. a. b. s | 
Of common right, a diſtreſs is incident to every fine 
and amercement in the ſheriff*s torn or gourt leet, whe- 
ther the ſame belong to the King, or to a ſubject, if the 
offence, for which they were impoſed, be of common 
right incident to the juriſdiction of ſuch courts. 1 Rel, 

br. 605. 11 Co, 45.4. 1 Co. 41. Cro. Fac. 382. 

But if ſuch offences were only the negle& of a duty 
created by cuſtom, it is queſtionable whether it doth not 
require the like cuſtom for a diſtreſs, though the duty be of 
a public nature ; as if there be a leet belonging to the 
| manor of A. and by cuſtom, time out of mind, the in- 
habitants of B, have uſed to ſend a conſtable to the ſaid 
lect, and they make default, upon which they are fined 
by the ſteward ; and whether a diſtreſs could be taken 
for. this fine, ' without a ſpecial cuftom to diſtrain, was 
doubted ; and the caſe adjourned, no ſpecial cuſtom to 
diſtrain being alledged. 1 Yent., to5. Raym. 204." 2 
Keb. 701, 739, 745: ond 

But if it be for the private benefit of a ſubjeQ, no 0i- 
ſtreſs is incident to it without a ſpecial cuſtom, 1 Rv. 
| x, 76. 11 Co. 44. b. 2 Hawk. P.C. 60. . 

he ſheriff or lord of a Jeet may, for ſuch fines or 
amercements, diſtrain_the goods of the offender in any 
lands within the county or precinct of the leet, of whom- 
ſoever they ſhall 'be holden, except only in ſuch lands 
which ſhall be in the King's hands ; theſe being wholly 
out of the juriſdiction of ſuch courts. 1 Rol. Abr. 670. 

And ſuch a diſtreſs may be taken in the highway, tor 
the ſtatute of Marlbridge, cap. 5. which prohibits the 
taking of a diftrefs there, is to be intended only of di- 

hr taken for ſervices due by way of tenure of lands. 
2 [n/t: F 4 fo b / 9.4. ' 

Such fines and amercements being for a perſonal of- 
fence, no bom ply beaſt can lawfully be diſtrained for 
them, though they have been /evant and couchant on the 
lands of the offender, Bro. Diftreſs, 3. P. N, B. 100. 
| Owen 146. P- 0 
| It ſeems to be agreed, that where any ſuch court-15 
in the King's hands, the goods diſtrained: for ſuch fines 
and amercements 'may lawfully be ſold, after they have 
been kept a reaſonable time, as the ſpace of ſixteen days3 
and it Eons the better opinion; that where any ſuch 
court is in the” hands of a commen perſon, it the goods 


for 3 4; 
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P or 
cellive, 
2 Inſt, 


- 


% 85 27 
, . I - 
© j 


e diſtrained' for an offence of a public nature; they 
'F, beW1d.of common right, without any ſpecial cuſtom 
fof that purpoſe. 8 Co. 41. b, 1 Rol. Rep. 76. .Noy 17: 
1 Bulft. '53- © SE8 Ye Bad, 5bRs 4 
No bailiff can. lawfully diftrain for any ſuch fine or 
amercement, without a ſpecial warrant for fo doing ; 
which mult be ſet forth by bim in an avowry or juſtifica- 
tion of ſuch a diſtreſs. 8 Co. 50. a. b. 
Far maiter on this Br ſee g Vin. Abr. and 2 Bac. 
Abr. tit. Diſtreſs. See Hent, | 
miftreſs fa2 penaitics, By ſtat. 27. Geo, 2. caps 20: 
2. 1. In all caſes 'where any Juſtice of the peace is 
or ſhall be required or impowered by any aCt of par- 
liament to iſſue a warrant of diſtreſs for the levying any 
nalty inflicted, or any ſum of money direCted to be 
paid by ſuch aCt ; it ſhall be lawful for the Juſtice grant- 
| ing ſuch warrant, therein to ofder and direC the goods 
and chattels ſo to be diſtrained, to be fold and diſpoſed 
of within a certain time. to be limited in ſuch warrant, 
ſo as ſuch time be not leſs than four days, nor more 
than eight days, unleſs the penalty, or ſum of money 
for which ſuch diſtreſs ſhall be made, tozether with the 
reaſonable charges of taking and keeping ſuch diſtreſs, be 
ſooner paid. 
$e#. 2. And the officer making ſuch diſtreſs ſhall 
and may deduCt the reaſonable charges of taking, keep- 
ing, and ſcjling ſuch diſtreſs, and the overplus (if any) 
after fuch charges, - and alfo the ſaid penalty, or ſum of 
mon?2y, ſhall be ſatisfied and paid, ſhall be returned on 
demand to the owner of the goods fo diſtrained ; and 
the officer executing ſuch warrant, if required, ſhall 
ſkew. the ſame to the perſon whoſe goods are diſtrained, 
and ſhall ſuffer a copy thereof to be taken. | 
- $24 3. But this ſhall not extend to alter any provi- 


Ko | gry ah \.& 4 
| ve/frdy, quichuid- ti dibais in wonſu, & - firina, 3 debirifi 
& placttis, 'ficut juſte monſtrave - ot debeatigs 
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Quod /5 nolueritis, ipſe vas inde confiiiigat fer *runt : 
veflram. Teſte Cancellar,. apud Gtoucettss. Ny AS es 
ve/iram, in thoſe days, was underſtood bona & ratal'a: 
Cowell. edit. 1727, | 

Dificingas jucatozes, Is a writ direfted to the ſheriff 
to diſtrain up6n a Jury to appear, and return ifſues on 
their lands, &c, for non -appearance; 
in fact is Joined to be tried by a jury, which is returned 
by the ſheriff in a panel upon a” venire factas for that 
purpoſe ; thereupon there goes forth a writ of di/iringas 
Jurator” to the ſheriff, commanding him to have their 
bodtes in court, tc. at the return of the writ: -1 Lill; 
Abr. 483. And the writ of @i/ftringas  jurat ought to 
be to the ſheriff ſo timely, that he may warn the jury 
to appear four days before the writ is returnable, it the 
Jurors ive within forty miles of the place of trial ; and 
eight days if they live farther off. 144i. 484. There 
may be an alias, or plwies diſtringas jur. where the jury 
doth not appear. "EO 
_ Drvideno m the Exchequer, Seems to be one part 
of an indenture. 10 E4. 1. c. 11. and 28 Ed. 1. ft. 3 
Co 2. 

Dividend in the Univerſity, Ts that ſhare or part which 
every one of the fellows do juſtly and equally divide 
among themſelves of their annual ſtipend, 8 

T'rvidend in law pzoceedings;, A dividgng of fees "amd 
+2 "7 woy between officers ariſing from writs, &c. Pracs 
/. Sole. 

Dividend of merchants, Ts where a juſt ſhare of profits 
\in trade is affigned to any one, 

D:vidend in ftocks, A dividable proportionate ſhare of 
the intereſt of flocks, erected on public funds ; as the South 
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ſions relating to diſtrefſes to be made for the payment of 
tithes and church rates by the people called Quakers, 
4 contained in the aCts of the 5 & 8 Hl. 3. cap. 34. and 
the 1 Geo. 1. flat. 2, cap. 6. | 
Difceſs of the ting. By the Common Law, no ſub- 
je can diſtrain outBof his fee. or ſeignory, unleſs cattle 
are driven to a place out of the fee, to hinder the lord's 
- diſtreſs, &c. But the King may diſtrain for rent ſervice, 
or fee farm, in all the lands of the tenant, whereſoever 
they beY not only on lands held of himſelf, but of 
others, where his tenant is in aCtual poſſeſſion, and the 
land manured with his own beaſts, &c. 2 [n/t. 132. 2 
Danv. Atr. 643. ol 
- Difireſs of a town, If a town be afſefſed to a certain 
ſum, a diſtreſs may be taken in any part, ſubje& to the 
whole duty. 2 Danv. 643. | 
Hiſt: ibution of inteftates eftates, According to the 22 
& 23 Car. 2. may he ſued for as well in the Chancery, 
as in the Eccleſiaſtical court: and if the perſons ap- 
pointed to have it die before a d:/tributton made, their 
thares go to their executors, &c. 2 Chanc. Rep. 374. 
where the remainder or ſurplus of an eſtate, not diſpoſed 
of by will, ſhall go and remain to the next of kin, by 
the ſtatute of di/iributions. 2 Vern. 361, 676. See 
Adminiſtratoz, Erecuts2, and Jntejiates, 


tion ; the place in which a man hath the power of dz- 
firaining, or the circuit or territory wherein one may be 
compelled to appear. Briton, cap. 120. where we ay, 
Hors de fon fee ; others ſay, Extra diſtriflum ſuum. 
Diſtrictiones, Diftraints, or goods diſirained, or 4i- 
fireſſes, kept in cuſtody till payment and full fatisfaQtion 
be made, ——Peſſunt nos & ſucceſſores neſiros & praediftas 
omnes terras diſtringere ad ſoluttonem memoratam, & 
diſtriftiones retinere quouſque plenarie fuerit ſatisfattum. 
Paroch. Antiq p. 344- - | oY 
Diftrimgas, Is a writ direQted to the ſheriff, or any 


other officer, commanding him to diftrain one for debt 


to the King, &c. or for his non-appearance at a day. 


See great diverſity of this writ in the Table of Regiſter 


Fudic. verbs Diſtringas. This was ſometimes of old 
called conftringas, as appears by this writ, Lib. Ramiſ. ſe. 
227. Henricus Rex Angliz hominibus abbatis de Rameſia 


ſalutem, Precipio quod cito & juſte reddatis abbati domino 
Vor, I, N® £6 F i ch 


. 


- Diſtri, (Di/ftriaus) A territory or place of juriſdic-' 


Sea, India,' Bank, and African ſtocks, &c. payable to the 
adventurers half yearly, 

Dividend warrants, Felony to ſteal them, 2 Geo. 2. 
c. 25. ſe. 3, 4 | 

Zrvivenda, Was anciently uſed for indenture. Clauf. 
- Ed. 2. in Dorſo. M. 24. and flat: De Eſcaetgribus, 29 

gd. I: * EY 

Wiviſa, Signifies a deviſe of goods by a laſt will, and 
\ fometimes a will itſelf. Gervaſ. Doreb, writing of the 


{ will of Hen. 2. anno 1182, tells us, Notum fatio quod 


apud Waltham feci diviſam meam de quadam parte pecunie 
mee in hunc modum, &c. Sometimes it is taken fora cha- 
rity given by a laſt will; as in EFadmerus, (ib. 1. p. 8. 
Huic- quadam vice ſolid: quinque de illis (nam diviſz per 
temporum vices conferebantur) ex precepto ejus dati ſunt, tc. 
Sometimes it ſignifies a parcel or portion of land deviſed 
by a laſt will, or ſet apart, Diviſes Limitibus, Leg. Inxz, 
cap. 44+ Ceerli habeant herbagium in communi, vel aliam 
campaſcualem . terram vel diviſam claudendam, Sometimes 


H. 1. cap. 57. St inter compares vicines utringue fint' que= 
rele, conveniant ad” diviſas rerrarum. And ſometimes it 
ſignifies an award, as in Leg, H. 2. cap. 9 Omns cauſa 
terminetur vel in comitatu vel diviſis parium. Cowell, edit. 
1727. | 

7 ivifae, Diviſes or bounds. Drivijas perambulare, to 
walk the bounds of a pariſh. ——U? ſupra terram ugde 
calumpniata fuit, ipſa cum ſuis, ego vero cum mets ad di- 
viſas perambulandas * convenerimus. Cartular. Rading. 
MS. f. 108. b. So is diviſe uſed for the borders of 11- 
mits of diviſion between lands, pariſhes, or counties. 
Sic uſque Hetheneburn inter Akemanſtrete inter diviſag in- 
ter Com. Oxon. & Buck. 
Hence the Deviſes, or Divizes, a town in I/ilihire, 
ſituated on the confines of the J//? Saxon and Mercian 
kingdoms. . 

Wiviſe. See Deviſr. 

WDivozce, (Divertium, a divertends) Is a ſeparation of 
two de fafe married together ; of which there are two 
kinds; one @ vinculo matrimni ; the other a menſa & 
thro, The woman divorced a winculo matrimonit, ITe- 
ceives all again that ſhe brought with her. This only 
ariſes upon a nullity of the marriage, through ſome ef= 
ſential impediment, as OY or afhnity wow 
| the 


it is taken for the bounds of a place or farm; as in Lep.. 


Parach. Antiq. pa. ' 324. 


Where an iſſue 
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the degrees forbidden, pre-contra@, impotency, 6c. of 
which impediments the Canon Law allows fourteen, com- 
prehended in theſe verſes. 


Error, conditio, votum, cogratio, crimen, 
Cuitus, diſparitas, vis, ordo, ligamen, haneftas, 
Si for affints, fi forte coire nequibis, 

$i parechi & duplicis defit praſentia_teſlis, 
Raptave, fit multer, nec parti reddita tuta. 


" 


Divorce is a judgment ſpiritual ; wherefore, if ther® 
be occaſion, it ought to be reverſed in the ſpiritual court- 
See Coke, lib. 7. Kenne's caſe. Idem, lib. 5. fol 98. and 
on Litt, fol. 235. 

In the old law, the woman divorced was to have of her 
huſband a writing (as St. Jerome and Foſephus teſtify) to 
this effeQ,, I promiſe, that hereafter I will lay no claim to 
thee ; which was called a bill of divorce. 

By the Canon Law a divorce is not permitted without 
ſufficient cognizance had of the cauſe. But by the Civil 
Law, divorces were often made through heat of anger, 
where the R-mans had a mind to put away their wives, 
by ſending them a bill of divorce by one of their freed- 
men, who was to acquaint the wife with the purpoſe and 
intention of her huſband. Ayl. Pan. 225. 

Dr. Ayliffe ſays, by the Papal Canon Law there are 
only five cauſes of civorce; to wit, adultery, impotency, 
cruelty, infidelity, and entering into religion. Ayl. Par, 
226, unto which ought to have been added conſangui- 
nity. 

There be two kinds of divorces : the one that diffoly- 
eth -the marriage a vincu/o matrimonit, as for conſan- 
guinity ; and the other a menſa & thoro, as for adultery, 
becauſe that divorce by reaſon of adultery cannot diſſolve 
the marriage @ vinculo matrimonii, for that the offence is 
after the juſt and lawful marriage. 3 /nft. 88, 

Cauſes for ſeparation @ vinculo, are conſanguinity or 
affinity within the degrees prohibited, alſo impuberty or 
frigidity z where the marriage was merely void ab initio, 
and the ſentence of divorce only declaratory of its being 
ſo. Inſomuch that in debt upon an obligaflon, though 
the defendant-pleaded that at the time of the bond ſhe 
was wife to a perſon there named ; yet the plaintiff 
ſhewing that a former wife was alive at the time of his 
marrying the defendant, and that thereupon her marriage 
with him had been adjudged null and void in the ſpiritual 
court, judgment was given againſt her, becauſe the mar- 
riage being merely void, ſhe was always ſole: and it 
was farther ſaid, that in ſuch caſe the divorce was only 
declaratory, and there needed not any ſuch ſentence. Cro. 
El. 857. Gib. 446. ; | 

The effets of that original voidance and nullity are, 
that the wiſe is barred of dower, and the ifſue are illegi- 
timate ; and that the perſons ſo divorced may marry any 
others. Gib/. 446. | | 

Concerning divorce a vinculo in cafe of impuberty, or 
the male or female's marrying, under the marriageable 
years, that is, "the firſt under fourteen, or the ſecond 
under twelve ;z the books of Common Law do confirm 
and ratify this nullity ; not only by declaring; that in caſe 
of ſuch divorce, the woman may have an aſliſe for the 
land given in frank-marriage, but alſo in affirming far- 
ther, that though the man hath iſſue by ſuch marriage, 
and is divorced, and marries again, and hath iſſue, and 
dies, the iſſue of the ſecond wiſe ſhall] be his lawful 
heir; nor will any averment of conſenting, and living 
together after the marriageable years be received or ad- 
mitted in the temporal court, aſter divorce in the ſpiri- 
tual court made upon the original nullity, and vunre- 

In like manner, do the books of the Common Law re- 
ſolve, in the caſe of divorce @ vinculo for frigidity, after 
three years trial and examination, and ſentence in the 
ſpiritual court, for the perpetual impotency of genera- 
tion, As it was in Bury's caſe, 2. 40 & 41 E!, who 
was ſo divorced, but afterwards married another wife, 
and had children by her : upon which it was urged, that 
the church being evidently deceived as to his perpetua! 
impotency, the divorce thereupon was null ; and if ſo, 
that the ſecond marriage was unlawful, and the ifſue 


pthe coverture Jawful. Gb. 446. 


illegitimate» But the court reſolved, that fnce th 
had been a divorce for frigidity or impotencyſ it was 
clear that each of then might lawfully marry again, ajq 
though it ſhould be allowed, that the church appearin 
to have been deeeived in the foundation of their lentence 
the ſeeond marriage was voidable, yet till it ſhou!g be 
diflolved, it remained a marriage, and the ifſue during 


But though a ſentence of divorce, given in the ſpiritual 
court, may be repealed after the death of the parties yet 
if any of the parties be dead before ſuch ſentence given 
ſuit cannot be in the ſpiritual court to declare the marriage 
void, and baſtardize the iſſue ; the marriage being hy 
diſſolved by death, and the trial whether legitimate or Mc 
1a order to inheritance, originally belonged to the King's 
court ; and the ſentence in the ſpiritual court being given 
only pro ſalute anime, it comes too late. Gib/, 446 
Viner, Bal. G. 4. ; 

Divorce @ thoro et menſa is, when the vſe of mari. 
mony, as the uſe of cohabitation of the married perſons 
or their mutual converſation, is prohibited for a time, ar 
without limitation of time. And this is, in caſes of adul. 
tery, cruelty, or the like ; in which caſe the marriage hay. 
ing been originally good, is not diſſolved nor aﬀeQed as to 
the vinculum or bond. And this is fo by the Common 
as well as by the Canon Law; inſomuch that the wite 
ſo divorced, having ſued for a legacy left to her, and 
the huſband having given a releaſe hath been adjudyed 
good, notwithſlanding.the divorce. Nor doth this kind 
either bar the wiſe of her dower, or baſtardize the chil. 
dren ; but intitles her to alimony, which the eccleſizſti- 
cal court aſſigns, in proportion to the circumſtanees and 
condition of her huſband ; and no prohibition will lie, 
But as to the having again the goods ſhe brought, or ſo 
much as is not ſpent ; that, in the law bouks, is meant 
only of divorce a vinculo, or when there was a nullity of, 
marriage ab initio, ſo as to be really no marriage. Gibf, 


35. 

But the children which ſhe hath after the divorce, 
ſhall be deemed baſtards ; for a due obedience to the ſen- 
tence will be intended, unleſs the contrary be ſhewed, 
1 Salk. 123. LIE 

By Can. 107. In all ſentences pronounced only for di- 
vorce and ſeparation @ thoro & menſa, there ſhall be a 
caution and reſtraint inſerted in the aCt of the ſaid ſentence, 
that the parties ſo ſeparated ſhall live chaſtly and conti- 
nently ; neither ſhall they, during each other's life, con- 
tract matrimony with other perſons. And for the better 
obſervation of this laſt clauſe, the ſaid ſentences of divorce 
ſhall not be pronounced, un:il the party or parties requir- 
ing the ſame, have good and ſufficient caution and ſe- 
cu-ity into the court, that they will not any way break or 
tranſgreſs the ſaid reſtraint or prohibition. 

And this doQtrine, that neither of the partics ſhall con- 
traCt matrimony during each other's life, hath been con- 
firmed by the temporal Judges in the caſe of Foliambe, 
who having been divorced from his wife for incontinency 
on her part, married again during her life ; and the fe- 
cond marriage was declared to be void, becauſe it was 
_ a divorce @ thoro & menſa, And the ſame 15 the 
doEtrine of the Canon Law ; and of the fame tenor are 
the ancient conſtitutions of the Engliſh church, Never- 
theleſs divers aQts of parliament for the divorce of paiti- 
cular perſons in the caſe of adultery, agreeable to what 
the reformatio legum did propoſe in general, have allowed 
a liberty to the innocent perſon of marrying again. Gilf. 
446. AM. 683. WO 

And by Can. 1c8. If any Judge give ſentence of di- 
vorce or ſeparation, and ſhall not fully keep and obſerve the 
premiſſes ; he ſhall be, by the archbiſhop of the province, 
or by the biſhop of the dioceſe, ſuſpended from the exer- 
ciſe of his office for the ſpace of a whole year ; and the 
ſemence of ſeparation ſo given, contrary to the form 
aforeſaid, ſhall be held void to all intents and purpoſes 
of the law, as if it had not at all been given or pro- 
nounced. | : 

A divorce for adultery was anciently a vinculo matri- 
monit ; and therefore in the beginning of the reign « 


Queen Elizabeth, the opinion of the church of Bugland 
| w 


_ 
” 
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was, that after a divorce for adultery, the parties might 
marry again 3 but in Foliambe's caſe aforeſaid, MH. 44 Et. 
in} the. Star-chamber, that opinion was changed ; and 


archbiſhop Bancroft, by the advice of divines, held that | 


adultery was only a cauſe of divorce a menſa 
3 Salk. 138. | ; s "3 _ 

Can. 105. Foraſmuch as matrimonial cauſes have been 
always reckoned and imputed amongſt the weightieſt, and 
therefore require the greater caution when they come to 
be handled and debated in judgment, eſpecially in cauſes 
wherein matrimony, having been in the church duly fo- 
Jemnized, is required upon. any ſuggeſtion or pretext 
whatſoever to be diflolved or annulled; we do ftraitly 


& - thoro. 


chIrge and enjoin, that in all proceedings to divorce and 


nullities of matrimony, good circumſpeCtion and advice 
be uſed, and that the truth may (as far as is poſhble) be 
ſiſted out by the depoſition of witneſſes and other lawful 
proofs and evictions, and that credit be not given to the 
ſole confeſſion of the parties themſelves, howſoever taken 
upon oath, either within or without the court. - 

The rule of the Canon Law upon this head, is in a 
decretal epiſtle of Pope Cele/tine the Third, who enjoineth 
that the parties be not ſeparated by their own confeſſion 
only, or by the rumour of the neighbourhood : for if 
they did believe that the eccleſiaſtical Judge would concur 
with them, ſume perſons would collude together, and 
tonfeſs inceſt, for the avoiding of their marriage : and 
the rumour of their neighbourhood ought not ſo far to be 
judged valid, as to diſannul marriages ; unleſs other rea- 
fonable and probable evidences do occur. Gib/. 445- See 
Dr. Gibſ Cd. and Dr. Burn's Eccleſiaſtical Law. 

M:/ucnalts, As much land as can be ploughed in a 
day with one ox ; an acre of land. In ſome authors it is 
wrote diuturna. Similiter concedi duas diuturnas telluris. 
Cowell, edit. 1727. | 

Do. To ds law, is the as ſame to make law, Stat. 23 
H. 6. <. 14. See v- ake. | 

Dobuni, Glouce/ker ſhire and Oxfordſhire, or the inha- 
bitants of that part of Oxfordſhire next Gleuce/ter ſhire. 

Hocket, or Bogget, Is a brief in writing, on a ſmall 

iece of paper or parchment, containing the effeCt of a 
Les writing. Symbel. part 2. tit. Fines, ſc. 106. And 
when rolls of judgments are brought into C. B. they are 
dickztted, and entered on the docket of that term : fo 
that upon any occaſion you may ſoon find out a judgment, 
by ſearching taeſe dockets. See Attorn. Prat, in C. B. 
219—221. | 

 Ovetoz and Student, Is a book containing certain 
dialogues between a deftor of divinity, and a fudent of the 

ommon Law ; wherein are contained queſtions and 
caſes, as well of the equity and conſcience uſed in the 
Common Law, as alſo a compariſon of the Civil, Canon, 
and Common Law together, very worthy the reading. 
The au hor is ſaid to be one Saint German, and the book 
Was written in the time of Henry the Eighth. 

Datto2s. Dottors and bachelors -of divinity and law 
may have a diſpenſation for non-reſidence, 21 Hen. 8. 
(13. jeft. 23, Doctors of the Civil Law may exerciſe 
eccleſiaſtical juriſdiction although laymen, 37 Hen. 8. c. 
I7, jet. 4. 

LOS: Commone, Is the college of Civilians in 
London, which was purchaſed by doCtor Harvey, dean of 
the arches, for the profeſſors of the Civil Law. Here 
commonly reſide the judge of the arches court of Canter- 
bury, the: judge of the admiralty, and the judge of the 
prerogative court of Canterbury, with divers other eminent 
Civilians; who there living (for diet and lodging) in a 
collegiate manner, and commoning together, it is known 
by the name of Doors Commons. It was burnt down 
in the fire of London, and rebuilt at the charge of the 
profeſſion. Chamberl. Preſent State. 

Dog-days, Are fixty-four in all, a tertio 1dus Julii 
uſque in idus Septembris. Cowell, edit. 1927. 

©0g-dzaw, Is an apparent deprehenſion of an offender 
againſt veniſon in the foreſt. There be four of theſe 
mentioned by 4anwood in his Fore/t Law, cap. 18. num. 9. 
Stable-land, drg-draw, back bear, and bloody hand ; where 
he ſaith, that dog-draw is where any man hath ſtricken 
er wounded a wild beaſt, by ſhooting at him either with 


3 G 


gh {croſs-bow, long-bow; or otherwiſe, 
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| and is found with 4 
| aq or other dog, drawing aſter him Þ receive the 
ame. . . | 
Dogger, A kind of a little ſhip, 31 £4. 3. flat. 3: 
&. I: All the ſhips talled doggeri and landſhipi, &c. 
Dagger-filh, Seems to be fiſh brought in thoſe ſhips 
Blackneſs-Haven, &c. Ibid. c. 2, 2 
©0gyer-men, Fiſhermen that belong to dogger-ſhips; 


25 H.8. c. 4 | 
Dagget, See Docket. 


Dagz. The law takes notice of a greyhound, maſtiff 
dog, ſpaniel, and tumbler ; for trover will lie for them; 
1 Cro, 125. 2 Gro. 44 A man hath a property in a 
maſtiff; and where a maſtiff falls on another dog, the 
owner of that dog cannot juſtify the killing: the maſtiff, 
unleſs there was no other way to fave his dog, as that he 
could not take off the maſtiff, &;: 1 Saund. 48. 3 Salk. 
139, The owner of a dog is bound to muzzle him if. 
miſchievous, but not otherwiſe: and if a man doth keep 
a dog that uſeth to bite cattle, &c. if, after notice given 
to him of it, his dog ſhall do any hurt, the maſter ſhall 
anſwer for it. '9 | 

Daitkin, 4\ baſe coin, prohibited by 3 Hen. 5. cap. 1. 
Hence probably we retain that phraſe when we Kr un- 
© a a man, to ſay, He is not worth a doit or doit- 

in. 

Dale, (Dola, Sax. del, pars, portio, from delan, divi- 
dere, diſiribuere) Is a part or portion moſt commonly of 
a meadow, ſo called to this day; as dele-meadow, anno 
4 Fac. c. 11. where ſeveral perſons have ſhares. In le 
Suthmede (1. e. prato auftralt) - habet pricr per ſertem illam 
que wecatur crumdpreſt, tres dolas, ficut ſors illa cadit. 
Et in qualibet dola, habet 4 polas five ofto andenas (i, e. 
ſwaths) jacentes ſimul. Lib. Priorat. Dunſtable, cap. 5. 
We {till retain the word to ſignify a ſhare, as to deal a 
dole : he dealt his dole. among jo many poor people, that is, 
he gave every one a ſhare or part. Cowell, edit. 1727. 

wole-fiſh, ſeems to be that f, which the fiſhermen, 
yearly employed in the North Seas, do of cuſtom receive 
tor their ailSwance. See the ſtat. 35 H. 8. cap. 7. © 

WLolg-bote, A recompence made for a ſcar or wound, 
Sax. Diftion, inter Leg. Aluredi Regis, cap, 23. legitur 
dolg-bot. | 

zom and Hom, Words uſed in ancient charters, fig- 
nifying a power of judging, and ſecurity in poſſeſſing, 
See worm, | 

Þomboc, A Saxon word, ſignifying Liber judicialis, 
as appears by the laws of King Edward the Elder, cap. 8. 
This was probably a book of ſtatutes, proper to-the Eng- 
liſh Saxons, wherein perhaps the laws of former Saxon 
Kings were contained ;z that chapter ſeeming to refer to 
the Go of King na, &. 29. 

Dome. or Deom, (Saxon dom) A judgment, ſentence, 
ordinance, or decree. The homager's oath in the Black 
Book of Hereford, fol 46. ends thus,,— So help me God 
at this holy dime, and by my trowthe. See Doom. | 

Dcmesday, (Liber judiciarius, vel cenſualis Angliz, 
from the Saxon dom, i, e. cenſus vel x/timatio, not domeſ- 
det, nor demus dei as ſome authors write it,) is a moſt 
ancient record, made in H#11:iam the Conguerer's time, and 
now remaining in the Exchequer fair and legible, conſiſt- 
ing of two volumes, a greater and a leſs; the greater 
comprehending all the counties in England, except North- 
umberland, Cumberland, W:ſtmorland, Durham, and part 
of Lancaſhire, which were never ſurveyed; and except 
Eſſex, Suffolk, and Norfolk, which three are comprehended 
in the leſſer volume, which concludes with theſe words ;. 
anno miileſuma oftegeſimo ſexto ab incarnatione Domini, vi- 
gefinio vera regnt owerry eo eft ifila deſcriptio non 
ſelum per has tres comitatus, ſed etiam alios, It is called 
Liber judictartus, quia in. eo totius regni deſcriptio ailigens 
continetur, fangulorumgue fundorum valentia exprimitur, 
And Domeſday, (as Gerv. Tilb. ſays,) Non quod in e de 
prepoſitis aligubus dubiis feratur ſententia, ſed quod a pre- 
difto judicio non liceat ulla ratione diſcedere. It was begun 
by five Juſtices, aſſigned for the purpoſe in each county, 
in the year 1081, and finiſhed in 1086, Camden calls it 


Gulielmi librum ws Aurang the tax-book of King /illiam. 
Sce more of it in Spelm. Gloff. and 4 Infl. fol, 269. 28 
'N ean 
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dean' and chapter of York have a regiſter called alſo Do- | 
me/day; ſo has the biſhop of IVorcefter : and there 19 an | 
ancient roll in Chefter-caftle, called Domeſday-roll. | 

Our anceſtors had many doom-books. We are told by 
Ingulphus, page 870: and gos. that King Aifred made, 
Ta'em Rotulum gualem Gulielmus Nothus, which is called 
D:meſday ; and ſometimes the inchefter-roll becauſe it 
was kept there. | 

The Domeſday-lork made by JFill. 1. referred to the 
time of Edward the Confeſſor, as that of King Alfred did 
to the time of Athelred : for the entries are thus made, * 
C. tenet Rex Willielmus in dominico & wvalet, &c. 161 ca- 
rucate, Ec. T. R. E. Valcbat, &c. i. e. It was worth fo 
much, t-:mpore Regis Eqwardi, And this book is called 
Morna Rolla Winton. | 
' The third book, which differs from the cther in form 
more than in matter, was made by the command of the 
ſame King. The one being large, and in 9/79, but this 
Icfer, and in guarto; it ſeems to be the more ancient of 
the two z it is fairer written, and hath very few raſures. 
See /Meonafticon, 8 tom. þ. 272. | 

It is probable /:gu/phus, though he lived near thoſe 
days, never ſaw thele books ; for he, writes of incorpo- 
rating theſe rolls, as if at that time they had not been 
made up in two volumes : of both which the Hon. Sir 
Fohn Trevor, Maſter of the Rolls, had a very fine and 
Exact Copy. 

There is a fourth book kept in the Exchequer, which 
is called Domm;/aay ; and though a great volume, 1s only 
an bridgment of the other two. It hath many piQures 
and gilt letters in the beginning, which refer to the time 
of Edward the Confefſ:r. And this led him, who made 
»21es on Fitzherbert's Regiſter, into a miſtake, who in 
fel. 14. tells us, that Liber Domeſday fatus fuit tempore 
Regis Edwardi. 

'Chere is a fiſth book in the Remembrancer*'s office, 
which is the very ſame with the fourth before mentioned. 

It is generally known that the queſtion, whether Jands 
are ancient demeſne or not, is to be decided by the De- 
me/day of I/i!. 1. from whence there is no appeal ; nor 
is there any averment to be made againſt it: and it is a 
book of that authority, that even the Conqueror himſelf 
ſubmitted ſome caſes, wherein he was concerned, to be 
decided by it. What is contained in this book appears 
by theſe old verſes : 


Duid deberetur fiſco, que, quanta tribma,. 
Nomine quid cenſus, que vettigalia, quanium 
Luiſque teneretur feodali ſolvere jure, 

©u1 ſunt exempti, vel qguos Angaria damnat, 
Oui fint vel glebe ſervi, vel conditionts, 
Lucve manumiſſus patrona jure ligatur, 


| 


Tomeſmen, Judges, or men appointed to doom and 
determine ſuits of quarrels.- 
I undredum de Irchenfeld com. Heref. faiunt ſettam ad 


curian bundredi, ut minores lites dirtmant, vacantur domeſl- | 


men, i. e. Fudices ſeu homines judiciarii See Sil, Taylor of 
Gavelkind, p. 110. Hence failing of domes is the Scotch 
phraſe for reverſing of judgments, or we, of de- 
crees. Hence demer, jud:cium, and &g-deme, 1 deem or 
judge. Cowell, edit. 1727. 

MW onucelins and Domicella. John of Gaunt, duke of 
Lancofter had by Catherine Swinford before marriage, 
four i!legitimate children, viz. Henry, Fehn, Thomas, and 
Fan; and becauſe they were born at Beaufort in France, 
they were vulgarly called Henry de Beaufort, &c. TFohn, 
before 20 Ric. 2. was knighted, and Henry became prieſt. 
- At the parliament holden 20 Rich. 2. the King by his 
_ tharter did legitimate theſe children. Rex Chariſſ.mis 
conſanguinets noftris n«biltbus vines Johanni 47:4:ti, Henrico 
Cleric, 4 home Domicells, ac dilefte nobis nobili muliert Jo 
hannz Domicelle, germants prachariſſimi avunculi noftrs. 
Joh. ducis Lanc. natis ligeis nyftris, ſalutem, &c, Teſte 
Rege apud Weſtm. 9. die Febr. per ipſum Regen in parlia- 
meats. In this a&t (fays Sir Edward Cote, 4 Inf. fol. 37.) 
the ſaid Thomas could not be called eſquire, and therefore 
had the addition Domicelio, which days he) ſignihes a 


young ſoldier not yet knighted, or nobly born, &. which 


is a miſtake. For 


| manerii five dominii de Pidingtona, aut infra precinlum 


Dui infra libertatem ſeu 5 


£ 
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cell, but Demoiſel ; nor can Domicelius properly be derive 
ed from thence, but it an abſolute Zatiz word, anciently | 
given as an appellation or addition to the King's (naturtY) 
fons in France, and ſometimes to the eldeſt ſons of nc 
blemen there ; whence doubleſs we borrow the words, 
See Spelm. Gf]. verbo Domicellus. Tidemannys permiſ. 
|frone drvina Wigorn. epiſcopus dilecto in Chr ifto filio Johan- 
ni de Fulwode n/tre dizc. Domicello. ſalutem.—Dat | 
Febr. 19 Ric. 2, Here it is uſed to a private gentleman 
as lord of a manor, Sed nos indiſcrete de pluribus az. 
minis, quia Barones vocamus Dcomicellos, Arg/i vero nullum 
nift natos Regum, &c, Hoveden. f. 347. n. 50. 

But Demicelli are only the better ſort of lervants, ag 
appears by Thorn. fol. 1748. Domicellus abbatis, ang 
Domicelli & ſervientes monaſterit, page 1990. , 

Domigexaum, Damage, danger, Vitam ſuam in 
laboribus wvariis ducens cum domigeriv magny mendicand; 
Hiſt. Elien. apzd. Whartoni Ang]. Sac. p. 1. p. 652, Cres 
debant Londinenfes guod per hac dina domigerium evaſiſſent 
Walfngh. 1392. Emzlumentum Regi accrevit && f rg 
gerium ad populum, Knighton, anno 1352. In another 
place it 1s taken for power over another; Sub domigerio 
alicrjus wel manu efje, BraCt. lib, 4. traft 1, cap. 19, 
part. 2, 

Domine, A title given properly to thoſe honourable 
women, who in their right of inheritance held a barony, 
So Maud the daughter of Robertus de Oiliy, ſen. who a 
herited the honour of Y/alingford, was therefore {lyled 
Matildis domina de Walingford. Paroch. Antiq, p. 78. 

Dominica im LHamis paimarum, Is Pam , Sunday 
ſo called,” becauſe on that day they uſed to diſtributs 
branches of pa/m and other green boughs in commemo- 
ration of our Lord's riding to Feruſalem, and the people 
cut paim boughs, &c. to ftrew in the way, crying, He- 
Janna. Md. quad ego Henricus de Erdington fect homagium 
& fidelitatem domino Will. de Stafford apud Bromfhulf in 
com." Staff. die Mercurii prox. ante Dominicam . in Rainis 
palmarum, anne regnt Regis Edw. xxviii, pro terris & 
— 50pm: gne teneo in villa de Hunſtanſcot 7 com. War, 

C 
Dominicum, -Demain or demeſne, terra diminiculis, 
Lands not rented to tenants, but held in demeſne, or in 
the lord's own uſe or occupation. Antiquum dominicum 
Regis, the King's ancient demeſne, are ſuch royal manors 
as were reſerved to the crown, to yield proviſion for the 
King's houſhold, and ſo let out in ſocage for farms or 
. victuals, or in ferjeanty for ſome domeſtic ſervices : but 
not diſpoſed of to barons or knights to be held by any 
feudatory or military ſervice, See ZDemain. 
Tommum, Right or legal power. In filvua dif 


1” 


ejuſdem, non habent aliqui extranei dominium aliquo mado 
in parte vel in toto ſe intromittere, Paroch, Antiq. 
Dominus, In ancicnt times being prefixed to a name, 
uſually denoted him a knight, or a clergyman : for fo we 
find it often in charters, with His reflibus Domino Ed- 
wardo de Santo Mauro Williclmo , &c, It feems, 
however, that title was given to a gentleman of quality, 
though not a knight, eſpecially if he were lord of a 
manor. 
Domso reparande, Is a writ for one againſt his neigh- 
\nour, by the fall of whoſe houſe he feareth hurt to his 
own. Reg. Orig. fol. 153. In this caſe the Civilians 
have the action de damno infeto, 
Domus ronverſozum. $See Bollſs. 

Domus Dei, The hoſpital of St. John in Je uſalen; 

ſo called in 1Zon. Ang. 2 part. fel. 440. 
Dona, Any ſort of property, or goo 
1727. 

[Sonatia cauſa mozti?,. Is a gift in proſpect of death; 
where a perſon moved with the confderation of his moi- 
tality, doth give and deliver ſomething to another to be 
his in caſe the giver die, but if he lives he is to have It 
again. Law of Tefl. 179, See Wills. 

Donative, Is a benetice merely given and granted by 
the patron to a man, without either preſentation t0 the 
ordinary, or inſt w:ion by the ordinary, or induQtion bY 


ds, Cnwell, edit. 


ere is no ſuch French word as Dom«i- 


, 7 "VB fol. 3c, Of this Petr: 
| his commandment { N. B. fol. 35. © Greg 


q1 D | "2 Ne 
l 7. BY, } Ay. WY. . 
Benefic. cap. 11. n. 1. hath theſe words : $7 ta: 
undate per laices non F 6oohug a dieceſano ap* 
ut. loguuntur) ſpiritualizate, nom cenſenter be- 


Gregor. de 
men capelle 

hate & | er b 
neficia, nee ab epiſcopo conferri poſſunt, ſed ſunt fub pia diſe 


Cowell, edit. 1727. 


ione fundatoris. 
pi pil roren is a ſpiritual preferment, 
, or vicarage, Which is in the free gift or collation of 
the patron, without making any preſentation to the bi- 
ſhop ; and without admiſſon, inſtitution, or induction, 


by any mandate from the biſhop or other ; but the donee 


by the patron, or by any other authoriſed by the pa- 
— be oat Tito poſſeſhon. Deg. þ. 1. c. 13. 

And this right in the donor (together with the exemp- 
tion of the church from eccleſiaſtical juriſdiftion) ſeemeth 
to hgve come from the conſent of the biſhop in ſome 

fticular caſes: as when the lord of a manor in a great 
pariſh, having his tenants about him at a remote diſtance 
from the pariſh church, did offer to build: and endow a 
church there, provided that it ſhould belong entirely to 
his family, to put in ſuch perſons as they ſhould think 
fit, if they were, in holy orders. It is "oy poſſible that 
the biſhops at that time, to encourage ſuch. a work, 
might permit them to enjoy this liberty, which being 
continued time out of mind, is turned into a preſcrip- 
tion, And they are to be diſtinguiſhed from thoſe called 
necures, an4 exempt juriſdictions: for finecures in 
truth are benefices preſentable, but by means of vicarages 
endowed in the ſame places, the perſons who enjoy them 
have by long cuſtom been excuſed from reſidence ; and 
exempt juriſdiftions are not. ſo called, becauſe they are 
under no ordinary ; but becauſe they are not under the 
ordinary of the dioceſe, but have one of their own, and 
are thereſore called peculiars. 1 Still. 335. | 4: 

There is not any one particular ſort of eccleſiaſtical 
preferments, that are peculiarly faid to be donatives ; for 
ſome "of all ſorts may be donative, as well as preſenta- 
tive, or eleCtive. For biſhopricks were donative in 
England after the Conqueſt, until the time of King 
John, And a deanry may ; for thoſe deanries that were 
tranſlated from ' priories and convents, or which were 
founded after the diſſolution of abbies and monaſteries by 
King Henry the Eighth, or other Kings of this realm, 
are donative, and conferred by the King's letters patent. 
So a prebend may be donative, as at Findfor and Weft- 
min/ler, in the chapels of the King, where the prebend 
" being void, it is ſaid, that the King ſhall make collation 
of his clerk by patent, and by force thereof he ſhall take 
poſſeſſion without any inſtitution or induCtion. Allo a 
benefice with cure of ſouls may be a donative; as the 
retory of Briery, or Burien, in Cornwall: and ſo the 
church of the Tower of London is a cure of fouls, and the 
King's donative. Fatſ. c. 15. 

Yet ſome of theſe inſtances, and other- ſuch like, 'may 
be faid to reſemble. donations, rather than to be dona- 
tions, properly ſo called ; ſuch as the grant of the King 
to prebends without inſtitution z ſo alſo the collation 
of a biſhop without preſentation ; and the nomination 


to perpetual curacies, which is without either preſenta- | /c 


tion, inſtitution, or induftion, For theſe differ from 
donatives properly ſo called, which are given and fully 
poſſeſſed by the ſole donation of the patron in writing ; 
inaſmuch as collations and royal grants are to be follow- 
ed by induCtion and inſtalment, and perſons nominated 
to Curacies are to be authoriſed by a licence from the biſhop, 
before they can legally officiate, whereas 'poſſeſhon by do- 
nation is not ſabjeCt to any of theſe conſequents, but re- 
ceives its full efſence and effeQt from the mY aCt and 
ſole authority. of the donor as aforeſaid. atſ. c. 15. 
By the ſeveral ſtamp aQts, for every ſheet or piece of 
rellum or parchment, or ſheet of paper, upon which 
any donation which ſhall paſs the great ſeal of England, 
or upon which any donation to be made by any patron 
whatſoever, of or to any- benefice, dignity, or eccleſi- 
aſtical promotion, ſhall be ingroſſed or wruten, ſhall be 
paid a double forty. ſhilling ſtamp duty. Provided, that 
ſuch benefice, dignity, of promotion, be of the yearly va- 
lue of 101. or above, in the King's books. h 
\ The grant of a donative being once made, creates a 
right as Pal and laſting as inſtitution and induction ; that 
. "Vol, T, N?, 57. | | 
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is, a right not to be taken away, but by the reGgnation Vf, 
deprivation of the donee ; the reGgnation- to be made 9... | 
the donor, and the deprivation to Ye made by the donor . 
likewjſe ; both the church and the clerk being exempt 
from ordihary juriſdiction. To. this purpoſe it is, what 
we find in the Reports of Sir Fohn Davis, that a donative 
cannot be granted for years or at will only, becauſe this 
great inconvenience would follow, that the freehold. 
might be in perpetual obeyſance; which is an inconve- © 
nience that the law will not ſuffer. Gi. 819, 
To all to whom” 


e form of 'a donation may be thus : 
Know ye, that I A. By of —— 


, 


theſe preſents ſhall come. 
in the county of —— efquire, have given and granted, and 
by theſe preſents do give dnd grant to my beloved in Chriſt, 
C.D aderk, the office of or pla.e of curate [or as the 
caſe ſhall be] of the chapel of ——— in the county of 
—— nw lawfully vacant, ani to my donation an1 fret 
diſpoſition in full right telonging, and by theſe preſents do 
make, conflitute, and appoint him the ſaid C. D. curate of 
the ſaid chapel, to have, hold, and enj:y the ſaid office or 
place of  Eurate in the chapel aforeſaid, to him the ſaid C. 
D. during his natural life, with all and every the ſalaries, 
ſtipends, rights, and appurtenances to the ſame office or place 
of curate On in any wiſe belonging or appertaining, as 
fully, freely, and per fettly, and in as ample manner and form, 
as any other hath or ought to have, h1ld, and enjoy the ſame. 
In witneſs wheresf I have hereunto ſet my hand and ſeal, 
the —— day of —— in the year of our Lord — 
Ecton. 459. ; | | 
Or thus: To all whom theſe preſents ſhall come, A.B. 
of —— in the county of ——— t2ſquire, lord of the ma- 
nor of in the county of — ſendeth greeting. 
Whereas the chapel of ——— aforeſaid, is now vacant, and 
to my donation in full right belongeth ; know ye that I the 
7 bop A? B, have given and granted to my beloved in 
thrift, C. D. derk, the aforeſaid chapel of ——— with 
all its rights and appurtenances, and by the tenor of theſe 
preſents do induf? him the ſaid C. D. into Fen poſſeſ= 
/ion of the ſaid chapel, with all its' appurtenances. In wits 
neſs whereof, &c. Eton. 461. 
For other matters, ſee Dr. Gibſon's Cod. and-Dr. Burn's 
Eccleſiaftical Law. | 
ono? and Donee. Donor, tis he who gives land or 
tenements to another; and he to whom the ſame is given 
is the donee. | 
Doom, or Dome, Sax. Dom. A judgment, ſentence, 
ordinance, or decree ; alſo ſenſe or ſignification. Sub- 
flantiva quedam (ſays Mr. Somner ) exeunt in dom, ubi 
compoſitionis gratia videtur oppofitum, & quandogue munus 
denotat vel officium, item ditionem & dominium, ut ir 


| Kingdom, Earldom, &c.— Habeat girthbriche & forſlal, 


& dom, i ſom, & wreche in mari. 
fol. 284. a. See Dath, | 

Dozchefter. The burgeſſes ſhall have their weighing 
twelve miles round, 9 Hen. 6. c. 6. | 

Dozneck, See Yozcole. 

Doznie, To what duties liable, 4 /Yill. & Ma. c. 5. 
ect. 2. - 
Dozabernia. Canterbury, 

Tozſale, A cloth or curtain, hanging in the choir, ſo 
called becauſe ſedenti ad dorſum appenditur. | 


Mon, Angl. 1. par. 


Treſque dedit cappas, dorſalia plura, tapetas. 


Tozſile. See Dozſale, 
 Dozture, Dormitorium, anno 25 H. 8. cap. 11. Is the 
common room, place, or chamber where all the -friars of 
one convent flept and Jay all night. 
Doſens, Straight cloths made in Devonfhire, and fo 
called in Rot. Par, 2 Hen. 5. | 
Doſſale, Dozſale, Hangings, tapeſtry.——Dederat 8i 
duo dorfalia honefla. Rog, -Hoveden ſub ann. g54.— 
Doflale five tape/ium.— Mat, Par, in Vit. Abb. S. Albani. 

Tote aſſignanda, Is a writ that = for a widow, 
where it was found by office, that the King's tenant was 
ſeiſed of tenements in fee or fee tail, at the day of his 
death, and that he held of the King in chief, .&c. in 


which caſe the widow came into the Chancery, and there 
King's 
leave, 


made oath, that ſhe ws Oh marry without the 


I... 
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feave. Ant 1g Ed. 3. cap. 4 And hereupon ſhe had 
this writ to the eſcheator, for. which ſee Reg. of Writs, 
fol. 297 and F, N. B. fol. 263. Theſe widows are called 
the King's widow:, See Widuw, 

Dote unte nihil habet, Ts a writ of dower, that lieth 
for the widow againſt the tenant, which bought land 
of her huſband in his life-time, whereof he was ſeiſed 
folely in fee ſimple or fee tail, in ſuch ſort as the iſſue of 
them both might have inherited it. F. N. B, fol. 147. 
Regiſ. fol 170. | 4 

Pvtis admenſuratione. See Admeaſurement, and the 
Reg. Orig. fol. 171. 

Houble plea, (Duplex placitum) Is that wherein the 
defendant allegeth for himſelf two ſeveral matters in bar 
of the plaintiff's aCtion, whereof either is ſufficient to 
effe& his deſire, which ſhall not be admitted for a plea. 
As, if a man allege ſeveral matters, the one nothing 
depending upon the other, the p/ea 1s accounted double, 
and not admiſſible ; but if they be mutually depending 
on each other, then it is accounted fingle. K:tchen, for. 


233. See Broth, hoc tit. And Sir Thomas Smith gives | 


this reaſon why ſuch double plea is not admitted by our 
hw ; becauſe the trial is by twelve rude men, whoſe 
heads are not to be troubled with too many things at 
once. Lib. 2. de Rep. Angl. cap. 1 3. 

By flat. 4 Ann. cap. 16. ſe. 4.+It ſhall be lawful for 
any defendant or tenant in any aCQtion or ſuit, or for any, 
plaintiff in replevin, in any court of record, with the 
leave of the ſame court, to plead as many ſeveral matters 
thereto, as he ſhall think neceſlary for his defence. 

Plaintiff brings a writ of error to reverſe a common | 
recovery. Defendant moved for liberty to plead double. 
'The motion was oppoſed, becauſe the aft for the amend- 
ment of the law, whereby a defendant, by the leave of 
the court firſt obtained, may plead double, was not to 
be underſtood of a defendant in a writ of error, but a 
defendant in an original aCtion.; but it was inſiſted upon | 
by the counſel on the fide with the motion, that this 
act did extend to the defendant in a writ of error, as 
well as an original aCtion ; that the one might have as 
great occaſion of pleading double as the other ; that it 
had lately been reſolved, that a writ of error did not 
abate by the death of one of the plaintiffs, whereas, as 
the law ſtood before that act of parliament, it would ; 
that by the ſame reaſon by which the word plaintiff, in 
that part of the aCt of parliament, was to be extended 
to a plaintiF in error, the word defendant ſhould like- 
wiſe, It was farther urged, that the pleading double 
was at their own peril; for if the court had not power 
by this aft of parliament to grant them leave to plead 
double, the other ſide may demur; and to this opinion 
the court inclined : but the court made their motion 
traitleſs, by declaring, that one of the things they de- 
figned to plead, did upon the record appear to be falſe. 
10 A704, 326. Paſch. 2 Geo, B. R. Hurtſon v. Aglionby, 

'The colirt was moved to plead and demur, but refuſed 
the ſame ; for demurring is not pleading. 10 Md. 280. 
Hill. 1 Geo. B. R. Hayſon & aP (afſignees) v. Feffreys. 

Ay heir ſhall not have leave to plead riens per deſcent 
with another plea, except he make affidavit that he has 
riens per deſcent ; nor ſhall an adminiſtrator have leave to 
plead plene adminifiravit, and no aſſets, without an affida- 
vit that he has no aſlets, 10 1eod. 334. Trin. 2 Geo. 
B. R. Carrington v. Warren. 

Double plea was allowed on a promiſe of marriage, 
viz, non aſſumpjit and infancy. Gilb. 175. pl. 23. Paſch. 
3 Geo. B. R. Holt v. Ward. | 

A motion was made for liberty to 7g9in double, as being 
with the equity of the act, which allows pleading double ; 


but the court ſaid, that they thought that this would be | 


entirely inconvenient, and out of the reaſon of the: aQ, 
and therefore refuſed it. 2 Barnard. Rep. 6. Trin. 5 
Geo. 2. Anon. : 

A rule to plead double, viz. non a/ſumpſit, and a ge- 
neral releaſe, was diſcharged, becauſe theſe pleas are con- 
ol owt Notes in C. B. 228, Hill. 6 Geo, 2. Gibſon 
v. Cole, 

In treſpaſs for entering of plaintiff*s cloſe, and pulling 
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liberum tenementums atid a juſtification of pulling down ihe 
weare as a uſance, and rule niſi was obtained ; but was 
afterwards, on hearing counſel.on both ſides, diſch 
by the court, the matter prayed to be pleaded being in. 
conliltents Notes in C, B: 229. Trin. 6 & 7 Gee. q. 
Haljey v. Feltham. Wi 
- Defendant obtained a rule =: to plead double, non of 
fumpfit, and non afſumpſit infra ſex annss. Plaintiff ſheyeq 
for caufe, that the rule to plead was expired before the 
motion to plead double: was made ; but the court held 
| that- defendant was profer to move to plead double any th 
hefore judgment feed Netes in C. B. 229. Mich. 7 Gu,q 
King v. Boſwell, 64 | | 

AQtion was brought again/t an inn-heeper, for detain; 
two birſes of the plaintiff's ; 1t was moved to plead double 
viz. Not guilty, and an accord and ſatisfattion, and would 
have compared it to non afſump/it infra ſex annes, "The 
court denied to make any rule, the matter prayed to be 
pleaded being cont» aditory. Notes in. C, B. 230, Hill, 
Geo. 2. Durſley v. Cil-. | [ 
| A rule was tnade for plaintiff to fhew cauſe why de. 
fendant ſhould not plead, viz. non affumpſit, and non af. 
 furpit infra ſex annos, Plaintiff, on ſhewing cauſe, po- 

duced an affidavit, that deferrdant had not apfeared, and 
conſequently not being in court, was not proper to make 
the ;o0tion, and the rule was diſcharged. Notes in C. B. 
233. Mich. 8 Gen. 2. Benu. v. Geary. 

It was moved to plead double, non afſump/it, and plane 
admini/travit, which was denied by the couit, no offidauit 
being produced that defendant had fully adminiſtered; Notes 
in C. B. 234, Mich. 8. Geo. 2. Heathfield v. Allen, 

On motion to plead double, /olvit ad diem and ries per 
deſcent, it was objected that an affidavit of the fat as to 
riens per deſcent ought to be produced from the heir, as 
from executor or adminiſtrator in a plene adminiſtravi, 
and the objeCtion was held good. Notes in C. B. 234. 
| Mich. 8 Geo. 2. The Burgeſſcs of Wiſbetch v. Fricx. | 

Defendant pleaded non afſump/it infra ſex annes and 
plaintiff demurred to the plea ; the matters in queſtion 
| being attions between merchant and merchant, and defendant 
thereupon moved to add to his former plea a general nin 
aſſumpſit upon payment :F coſ?s ; but this was dented. Notes 
in C. B. 234.8 Geo2. Parſon v. Ives. 
| A motion to plead double, viz. non afſump/it, and ſeveral 
matters ſet off againſt plaintiff*s demand, was denied fer 
cur* as contradidtory. The -general iſſue muſt be pleaded 
with notice to let off purſuant to ſtatute. Nzes in C. B. 
236. Paſch. 8 Geo. 2. Farrat v. Ribinſon. | 

A motion to plead double, viz. nit debet and nl babuit 
in tenementis, was refuſed, Per. cur', The latter may be 

iven in evidence upon the former. MNotes in C. B. 236. 
Frix, 8 & 9g Geo. 2. Marſhal v. Lawrence. 

In a prohibition it was moved to plead double, viz. 
that F. C. &c. named in the declaration at a meeting, &c. 
| did not make up a true and juſt account, Ec, and that the 
account mentioned in the declaration was not examined, 
| lowed, and approved by the wi/iry ; and the ſame was grant- 
ed on hearing counſel on both fides, Caſes of Praftice in 
C. B. 122. Mich. 9. Geo. 2. Coats v. Smith and Midgey. 

In treſpaſs it was moved for defendant for leave to 
plead doubly, viz. non cul. and Jiberum tenementum of the 
liberty of Sz. Catharines, and obtained a rule to ſhew 
cauſe which was afterwards made abſolute upon an a{ſb- 
davit of ſervice, no cauſe being ſhewn. Notes in C. B. 
241. 10 Geo. 2. Stibbs v. Neeves. ; 

In replevin the court gave leave to plead doubly, viz. 
that plaintiff in replevin had not property, and a juſtification 
as a diſtreſs for rent. Notes in C. B. 244. Mic. 10. 
| Geo. 2. Bird v. Spinks. : 
After a judge's order for time to plead, pleading an iſſt- 
able plea, defendant moved to plead double matter, a 
the queſtion was, whether a rule ſor that purpoſe ought 
to be granted or not? the court took time to conſider, 
and after conferring with the judges of other courts, gave. 
defendant leave to plead doubly, pleading iſſuable pleas, 
and taking ſhort notice of trial. . Nates in C. B.' 244+ 
Mich. 10. Geo. 2. Leighton v, Leighton. | 

Defendant hath pleaded non afſump/it infra ſex anno, 


— 


down a weare ; 
| ſ | 9 


defendant moved to plead double, viz., 


whi 


\ 


and moved to add top that plea 7 a{ſump/it general, 


<+ich was denied: "After defendant bad pleaded a Gfle| 
| þlea, he cannot have leave to ptead doubly, Notes in C: 


B. 245- Hill; 10. Gev. 2: Newvil v. Fiſher. 


1 


' In treſpaſs it was moved to plead doubly, not guilty, 
and» juſtification, which was denied as contradiftory. 
Nates in C. B. 245. Hill. 12. Geo. 2. Barnet v, Greaves. 
Aſſumpſit. Defendant paid 161. on the 'common” rule, 
and afterwards obtained a rule to' plead double, non aſ- 
umpſit and non afſump/it infra" ſex anngs, Plaintiff moved. 
to ſet alide the double plea with coſts, and hada rule to 
ſhew cauſe, which was made abſolute. Plaintiff by the 
rule to pay money into court is confined to plead the ge- 
weral ifſue, and no other plea. The motion afterwards: 


to plead double is an impoſition on the count. 


Notes 


in C. B. 245; 246. Eafl. 10. Geo. 2. Buck v. Warren, At- 


tFney in Caſe. 


[It was moved to plead double, viz. damage-feaſant, 


and under a demiſe from defendant to plaintiff. 


Ch. J. 


faid, he thought them inconſiſtent ; but as defendant 
obtained a.rulte to ſhew cauſe, and plaintiff did riot op- 
pole it, it muſt be abſolute. Notes in C. B. 246. Foft. 


11. Geo. 2. Church v. Feudall, 


The court gave deferidant leave to plead doubly; viz. 
a diflreſs for damage feaſant and for rent in arrear. This 
| js not ſtronger than #t guilty, and liberum tenementum, 

ſolvit 2d diem, and a mutual debt, which have been granted. 
Notes in C. B. 247. Trin, 11 & 12 Geo: 2. Baynes v. 


Lutwiage. 


i 


Defendant having obtained a rule to plead doubly (nom 
ofſſumpſit and non aſſumpfit infra ſex annos ) plaintiff moved 
to diſcharge it, inſiſting that defendant who was a priſoner 
in the Fleet at the time of his being charged with the decla- 
ration before this rule obtained, was diſcharged at the ſeſſions 
of the peace by the compulſory clauſe in the inſolvent 
debtors af? 1O Geo. 2. and being at large, could regu- 
larly apply for the rule to plead daubly without firſt entering a 
common appearance, which was not dene. The queſtion was 
never determined, but by confent the plaintiff had leave 
to diſcontinue without coſts, Notes in C. B. 274. Trim. 


116 12 Geo. 2. Cock v. Kerridpe. 


Rule made abſolute to plead double, n% afſimpfit, and 
deſendant's diſcharge under the inſolvent debtors att, 10 Geo 
2. Notes in C, B. 252, Eaſt. 12. Geo. 2. ones v. 


Body. | 


A rule the ſame term in caſe: of Lifle v. Fenyns, had 
been made to ſhew cauſe, and made abſolute on affidavit of 
ſervice (no caſe being ſhewn.) to plead non eff fafum and 
defendant gay under the ſaid aft, Notes in C, B. 


252. Fones v. Body. 


For more learning on this ſubjeft, ſee 9« Vin. Abr. tit. 


Double Plea. 


Double quarrel, (more properly Double querrele, 
Duplex querela) Is a complaint made by any clerk, or 
other, to the archbiſhop of the province againſt an infe- 
rior ordinary, for delaying of juſtice in ſome cauſe eccle- 
fiaſtical z as to give ſentence, to inſtitute a clerk preſent- 
ed, or the like: the effet whereof is, that the ſaid 
archbiſhop taking knowledge of ſuch delay, direQeth 
his letters under his authentic ſeal, to all- and fGngular 
clerks of his province, thereby commanding and autho- 
rizing them, and every of them, to admoniſh the ſaid 
ordinary, within a certain number of days, namely, 
nine days, to do the. juſtice required, or otherwiſe to 
cite him to appear before him or his official at a day, in 
the ſaid letters prefixed, and there to alledge the cauſe of 
his delay. And laſtly, To intimate to the ordinary, that 
if he neither perform. the thing enjoined, nor appear at 
the oy gs, he himſelf will without delay proceed 


to per 


orm the juſtice required ; and this ſeemeth to be 


termed a dewble quarrel, becauſe it is moſt commonly 
wade againſt both the judge, and him at whoſe petition 


Juſtice is delayed. Cowell. 


Doubles, Signify as 'much as letters patent, being a 
ook word made of the Latin diploma. Stat. 14. Hen. 


i £6 


Dover. What pleas to be held by the conftable, 28 


Ed: 1, ft.3. ce. 7. For paying of the rents to Dover. 


caſtle, 32 #lew 8. c. 48. What offenders may. be com- } 
mitted to Dover caſtle, 32 Hen. 8. c. 48; ſeft.6. 
31 | OT | 
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| Douglas, alias Aland; { River) See Bivers. 


tents of every piece or half-piece put to ſale, tauſt be et 
apon the cloth, 28 Hen. 8. c. 4. ſed. 2. t | 
WDouze peers, Were twelve peers in Hekry the Third's 
time, who were appointed at the inftarice of the barorÞ 
to be as privy counſellors to the King; or rather conſerrw- 
tors of the kingdom. Cowell, edit 1727: | 

Dow. 'To give, from the Latin Do. FAD) ts 
 Dowager, (Dotiſa) A widow endowed; or that hath 


| Doulas and lockeram. Under whiat penalty the ehni< 


princes, dukes, earls, and perſons bf honvur only. 
Oowrates, The ſame with Dovecotes. | 
Dower: (Dos and Dotarium) The firſt (des) proper- 
ly fignifies that which the wife brings ber buſband in mar- 
riage, otherwiſe called maritagium, marriage goods : the 
other {dotarium or doarium) that portion of lands or te- 
nements which ſhe hath for term of her life from het 
huſband; if ſhe out-live him. Glanville, lib. 7. cap. 1. 
Briton, lib, 2. cap. tot. in princip. Some authors have 
for diſtinction, called the firſt a dowry, and the other a 
dotwer, but they are often confounded; Of the former 
our liw-books ſpeak little, this only may be noted ; that 
whereas by the Civil Law, inſtruments are fnade before 
marriage, which coritain the quantity of the wife's dezory; 
or ſubſtance btought to her huſband, that he, having 
the uſe of it during matriage, may, »oftct certain de- 
duCtions, reſtore it again tv the wiſe's heing or friends; 
after the marriage diſſolved; The Common Law of Eng- 
land, whatſoever chattels, moveable br immoveable, or 
ready money ſhe brings, makes them forthwith her huſ- 
band's own, to be diſpoſed of as he will, leaving her at 
his curteſy, to beſtow any thing or nothing upon her -at 
his death : only if ſhe be an inheritrix, the huſband holds 
her land but during her life, except he have iffue by her ; 
and then he holds it by the curteſfy of Englard, during 
his own life. See Cucteſy, Of dower there are five 
kinds, 
1. Dower per legem cothmnnem, 
2. Dower per conſuetudinem: 
3- Dower ex afſenſu patris. 
4: Dower ad o/ttum eccleſios: _ 
5. Dower de la plus belle: | 
Dower by-the Common Law is a third part of ſuch lands, 
as the huſbannd was ſole ſeiſed of in fee, during the mar- 
riage, which the wife is to enjoy during her life ; for 
which there lies a writ of dower. Dywer by cu/lem gives 
the wife; in ſome places, half her huſband's land, ſo long 
as ſhe liveF ſole, as in gavelkind : and as cuſtom may 
enlarge, ſo may it abridge dower, and reſtrain it to a 
fourth part: ex afſenſu patris, gd: oflium ecth-ſix, the 
wife may have ſo much dwer, as thall 4e fo afligned or 
agreed upon, but it ought not-to excced a_ third part of 
the huſband's lands. Glanv, liv. 6. cap.1. And if it be 
done before marriage, it is called a jointure. Dower de 
la plus belle, is when the wife is endowed of the faire? 
or beſt part of her huſband's eftate, See Coke on Littl. 
fol. 33. b. Romanis non in uſu fuit uxoribus dotes retribuere, 
ideo verbo genuino carent guo hoc 5 a ; & rem ipſam 
in Germanorum moribus miratur Tacitus, dotem (inquit ) 
non uxor marito, ſed uxiri maritas affert. Spelman. 
To the conſummation of dewer, three things are neceſ- 


fary, viz, Marriage, ſeiſin, and the huſband's death. 
Bingham's caſe, 2 Rep. 
nine years at the death. of her huſband, ſhe ſhall be en+ 
dowed. If a woman <clope, or go away from her huſ- 
band with an adulterer, and will not be reconciled, ſhe 
lofeth her dower, by the ftat. of FYe/2. 2. cap. 34. 2 part. 
nd, HOSE, EP | 
Camden, (in bis Brit. tit. Sues) relates' this memor- 
able caſe, (out of the Pail. Records, 30 Edw. 1.) Sir 
Joe Camois, ſon of the Lord Ralph Cameis, of his own 
ree will, gave and demiſed his own wife, Margaret, 
daughter and heir of John de Gateſden, unto Sir Jill. 
Panell, knight ; and unto the ſame H/illiam, gave, grant- 
ed, releaſed, and quit-claimed all her goods and chattels, 
&c. So that neither he himſelf, nor any man elſe in his 
name, might make claim, or ever challenge any intereſt 


in the faid Margaret, or in her goods and chattels, &c. 


RES. 


a jointure; a title or addition, applied to the witows of - 


If the wife be paſt the age of 


F 


| 
| 
| 
| 


huſband by his own a 
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ty which grant, when ſhe demanded her dower in the 
manor of Torpell, part of the poſſeſſion of Sir Fohn Camors, 
her firſt huſband, then deceaſed, there grew a memorable 
ſuit in law, but wherein ſhe was overthrown, and judg- 
ment pronounced (in parliament 30 Edw. 1.) That ſhe 


| ought to have no dower from thence, upon \the ſtat. of 


eft. 2. Duia receſſit a marito ſuo in vita ſua, & vixit im 
adulterio cum predifio Gulielmo, &c. This caſe is cited 
alſo in 2 infl. fol. 435. ; | my 

Dower, at Common Law, is the third part of all the 
lands whereof the huſband kas been ſeiſed during the co- 
verture, of ſuch an eſtate as the children might, by poſſi- 
bility, have inherited, and to which, by the death of 
the huſband, the wife is intitled for her life. Co. Lit. 
33- b. 39. 6. - | Dre : 

Dower, by the Civil Law, was the portion the wiſe 
brought to her huſband, either in land or money, whereof 
the naturale dominuim belonged to the wife, and the do- 
minium civile to the huſband; ſo that the huſband had 
only the v/ufrufus during his life in things immoveable, 
but could not alien them; in things moveable, he might 
alien them, but muſt reſtore to the value: theſe, upon 
the difſolution of the marriage, by the death of the huſ- 
band, or divorce, came back to'the wife. See Vin. 249. 
Corvin, lib. 23. tit. 3 FHonorius 414z\115» Donations 
inter ſponſum & ſponſam propter nuptias began about the 
time of Conſtantine, and were made before marriage 3 
but by the Fu/tinian conſtitution they were good . after 


_ marriage, and were gifts from the huſband to the wafe, 


which, upon the diſſolution of the marriage, came back 
to the huſband, as the dower did to the wife. Fin. 245. 
Inft. of Imperial Law, 43, 117, 118, 119. Among the 
Feudiſts, the rule was, non uxor marito, ſed uxori ma- 
ritus affert ; and the reaſon was, that the huſband and 
eldeſt ſon in the family being brought up in military exer- 
ciſe, the wife and youngeſt ſons tilled and improved the 
land, and in their expeditions found proviſions for the 
army ; and having the third in labour, ſhe had the third 
part of the feud for the maintenance of her and her younger 
children during her life. Spelman tit. Doarium 175. 


Under this head is conſidered, 


1. What woman ſhall be endowed. 
2. Of what eftate a woman may have dower. 


3. Of the things requiſite to the conſummation of dower, 
namely, marriage, ſe:in, and the death of the huſband, 


4. Of the aſſignment of dower. 


5. Where the wife ſhall have her elefion to be endowed of 
one thing or another ; and where of bath ; and of endowment. 
de novo, and the dos de dote. 


6. What ſhall be a bar of dower, and what not. 


; 7. Of the proceedings and damages in dower unde nihil 
has. 


8. Of the admeaſurement of dower, 


9. Of dower by cuſlom, dower ad oftium eccleſix, dower 
ex aſlenſu patris, and dower de la plus belle. 


1. What woman ſhall be endowed. 


huſband be then but four years old: the reaſon they 
would not allow women before this age to demand dower 
feems to be from their incapacity of having iſſue ſooner. 
Lit. ſeft. 36. Co. Lit. 33. a. F. N. B., 149, 1 Rel. 
Abr. 675. 5 
The ſupport of her children is part of the conſidera- 
tion whereon this allowance of dower is founded ; for 
as on the one hand it would be unreaſonable to extend 
it to ſuch women who are incapaple of performing the 
conditions ; fo on the other hand it would not be rea- 


 ſonable to exclude women of that age, by reaſon of the 


incapacity of their huſbands ; ſince it was the aCt of God 
interpoſed to prevent their attaining a capacity, which 
ought in no ſort to prejudice the wife ; much leſs can the 
prevent his wife of dower, if ſhe | 


S- 


| % 


1 
| 


| 
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attains. the age of nine years during the coverture ; 
therefore though he dias his land oe. yet if he ge 
arrives to nine years of age, her title is now conſuns 
mate a6 1n1t10, and over-reaches his alienation-; for dowe 
being. intended a '\provifion for 'the wife and children, 
whenever ſhe attains ſuch an age, . as the law adjudpes "Fa 
capable of children, nothing farther is required ; nd 
therefore though the huſband die before he or his wif are 
of age of conlent ; yet if ſhe be nine years cld, this js 2 
ſufhcient marriage to intitle her to dower, and fo ought 
to be certified by the biſhop. 13 Co. 22. ' Co. Lit. : 
Dyer 313. pl. 92. 369. pl. 48. ow” 
a man. marries a woman of one hundred 
and dies, ſhe ſhall be endowed ; for the law * 699, 
termine the preciſe time of the failure of her Capacity * 
have iſſue, which may vary according to the ſtrength ang 
other circumſtances of the woman. Ce. Lit. 40. 1 Rl. 
Air, 675. 8. P. | ; 
a (woman alien, be ſhe ſriend or enemy, m 

ſubjeR, ſhe ſhall-not be endowed, becauſe by the nr 
of the law all aliens are diſabled from acquiring an; 
freehold amongſt us ; but for this vide head of Aliens 
7 Co. 5. Co, Lit. 31. a. . 

If a Jew born in England marry a Jew born alſo here 
and the huſband is converted to the Chriſtian faith nd 
after purchaſe lands and enfeoffeth the other, and dieth 
the wife ſhall not have dower. Co. Lit 31, For Rich. k 
erected a court where all the real and perſonal eſtate 
of the Jews were regiſtered, and upon the geath of any 
Jew, ſuch eſtate came to the King, though. it was redeem. 
able by theis children paying a fine; and in this court 
ſhe could not demand dower but againſt a Jew, and ſhe 
could not demand it at Common Law againſt a Chriſtian; 
and for this reaſon it ſhews, if the huſband had not aliened 
yet ſhe could not recover againſt the heir of a Chriſtian, 
Hollingſhead, vol. 3. p. 15, © 

If a woman be attainted of treaſon or felory, ſhe ſhall 
not have her dower, but if pardoned ſhe ſhall be received 
to demand it, though the huſband has aliened in the mean 


| time, becauſe by the marriage and ſeifin of her huſband 


ſhe was intitled to dower, and when the impediment is 
removed, her capacity is again reſtored. © Co, Lit. 33. a, 
13 Co. 23. . | "IF 

At Common Law, if the huſband was attainted of 
treaſon, murder, or felony, the wife loſt her dower, be- 
cauſe It was a condition annexed to all feuds, that the 
feudiary ſhould not commir ſuch crimes. Co, Lit, 40. b. 
Plow. 262. | 

But afterwards the ſtatute of 1 Ed. 6. cop. 12. or- 
dained, that in,all caſes where the huſband was attainted of 
treaſon or felony, that their wives ſhould notwithſtanding 
have their dower ; but 5 £4. 6. cap. 11. repeals that in 
all caſes of treaſon ; the words of which act being ge- 
neral, exclude the wife as well in caſe of petit treaſon as 
in caſe of high treaſon ; but in caſe of miſpriſion of treaſon, 
or attainder of felony only, the other act ſtands in force, 
and therefore they ſhall have dower in all ſuch caſes. 
Stanf. 195. Co. Lit. 37. a. 392. b. 13 Co. 19. 3 tft 
216. Finch 78. | 

If the huſband ſeifed of lands in fee makes a feoffment, 

and then commits treaſon, and is attainted of it, the wie 


o 
If the wife be of the age of nine years or more at the ſhall not recover dower againſt the feoffee. Bend. 56. 


death of her huſband, ſhe ſhall have dower, though her 


Dyer 140. Co, Lit. 111. a. 8. P.. 
The wife of a felo de je ſhall have dower, Plow. 262. 

a 202. a. | 

So if the huſband be outlawed in treſpaſs, or any civil 
action, for this works no corruption of blood, or tor- 
feiture of lands. Bro. 82, Perk. 388. Co. Lit. 3+. 9. 

\ After the making of the ſtatute x F4. 6. cap. 12- t 
ſeems to have been doubted whether the wife ſhould not 
loſe her dower in, caſe of any new felony made by at of 
parliament ; and therefore where ſeveral offences have 
been made lince, care has been taken to provide for the 
wife's dower: as in ſtat. 5' Eliz. cap. 14. which makes 
a ſecond forgery felony without clergy. So 3 Eliz. cop. 3 

which makes it felony to tranſport ſheep, &c. 50 alſo in 
31 Eliz. cap. 4. which makes it felony to imbezzle the 

ing's armour to the value of 20s. | So in 3 Fac. 1- 


cap. 4. which makes it ſclony to ſerve foreign _ 
"| | Wl 


_ 
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without firſt taking the oath of obedience, So alſo in | pertinent', yet it is not 5s 
1 Fac. 1. cap. Zl. which makes any one's going abroad ar, 300" 
with the plague upon him, felony ; and this loſs of dower | 1 gow 315. 8. C. 1 Rol. Abr. 645. $.C. Pied 
being only part of the judgment by implication, may In dower the demand was ae tertia parie libere falde, 
well be ſaved by an expreſs proviſo, without any repug-| and held not good for want of ſetting out in certain, for 
nancy. 3 1nft. 47» 48, 80, 81, 90. what cattle, as to their number and kind, and fo like 
' If a woman being a lunatic kill her huſband, or any | common without number.  Godb. 21. ' 
other, yet ſhe ſhall be endowed, becauſe this cannot be] A woman intitled to dower of a manor, in which 
felony in her who was deprived of her underſtanding by were copyholders, demand her dower by the name of 
the act of God; ſo though ſhe be of ſound mind, and| certain meſſuages, certain acres of land, and certain 
refuſed to bring an appeal of his death, when he is killed | rents, and not by the name of the third part of the ma+« 
by another, yet ſhe ſhall be endowed; for this is only | nor, and recovered, and kept courts, and granted copy 
a waver of that privilege the law bas given her to be| holds, which the whple court held to be void, becauſe 
avenged of her huſband's murderer ; fo it ſeems if ſhe| ſhe had no manor, having made her demand, as of a 
refuſes to viſit and aſſiſt her huſband in his ſickneſs, yet | thing in groſs ; but if the demand had been of the third 
ſhe ſhall be endowed, for this is only undutifulneſs, | part of the manor, then ſhe had a manor, and might have 
which the law does not puniſh with the loſs of her entire | kept courts, and granted copies, Godb. 135. See Perk. 
ſubſiſtence. Perk. 364, 305. FEY 341 343» 344+» Cro. Jac, 621, Palm. 264, Co. Lit. 

If an idiot or lunatic marry, and die, his wife ſhall| 32, 165. 
be endowed, for this works no forfeiture at all, and the] Of an advowſon, be it appendant or in groſs, a woman 
King has only the cuſtody of the inheritance in one caſe, ſhall be endowed, for this may be divided as to the fruit 
and a power of providing for him and his family in the | and profit of it, viz. to have the third preſentation. See 
other ; but in both caſes the freehold and inheritance is| Perk 343, 344. F.N.B. 148, 1 50. Co. Lit. 32. Cre. 
in the lunatic, and therefore the wife dowable. C9, | Fac. 621. Eliz. 360. 1 Rol. Abr. 683. Cre. Lit. 379. 
Lit. 31. a. 3 Leon. 155. Cre. Fac, 691. 

Widow of a mortgager not barred of her dower, if | Of a mill a woman ſhall be endowed, though it cannot 
ſhe did not join in the mortgage, 14 Will. & Ma. c. 16.| be divided, and therefore ſhe ſhall have the third toll 


; itum, but only an enume” 
ration of the ſeveral things by wr Fury "Goo CONE 


. 


ſeit. 5. diſh, or integrum molendinum per quem|tbet tertium men- 
5 : 
<4 fem. Co. Lit. 32. a. 11 Co. 25 Perk. 342, 415. 2 
2. Of what eflate a woman may have dower. | Brownl. 143. Bendl. 202. F.N.B. 149. 


Of an annuity to a man and his heirs, after a writ of | - Dower was brought de tertia parte of a mill, a kiln- 
annuity brought, a woman ſhall not be endowed ; but if | houſe, &c, and judgment to recover the third part in 
a rent charge be granted to a man and his heirs, and be- | ſeparalitate per metas & bundas ; and this judgment was 
fore any diſtreſs made the huſband die, and the wife! reverſed upon error brought, for it ought to have been 
brings her writ of dower, the heir cannot, by claiming it| of the 'third part generally, and if per metas & bundas, 
to be an annuity, defeat her of her dower thereof ; ut | none of them can make any uſe of it. 1 Lev. 182, 2 
if he brings an annuity, and recovers judgment before| Keb. 8. S.C. | 
the wife, then it is become an annuity in perpetuum, and| Of a bailiwick a woman ſhall be endewed, as to have 
the wife ſhall be barred. Co. Lit. 32- a. 144. 6. Pop.| the third part of the profits ; fo of a fair or market, the 
87. Perk. 341. third part of the ſtallage ; ſo of an office, as of the office 

Of copyhold lands a woman ſhall not be endowed, | of the Marſhalſea, to have the third part of the profits, 
unleſs there be a ſpecial cuſtom for it ; but if there be a| and in ſuch caſes ſhe ſhall be contributory to the third 
cuſtom to be endowed thereof, then ſhe ſhall have the | part of the charge; ſo ſhe may be endowed de tertia 
aſſiſtance of ſuch laws as are made for the more ſpeedy | parte exituum proventent” de cuſlodia gaoleab batie Weſimon. 
recovery of dower in general, being within the ſame | Or of the third part of the profits of courts, fines, he- 
miſchief, and therefore ſhall recover damages within the | riots, &c. Perk. 342. Co. Lit. 32. 1 Rol. Abr. 676. 
ſtatute of Jderton. 4 Co. 22. Hob. 216. 5 Co. 116. | F.N.B. 149. Plow. 379. 

Of tithes women were not dowable till 32 H. 8. for] A woman may be endowed of the third part of the 
before that ſtatute tithes were not a lay fee, but now they | profits of a park-keeper, or of the 'third part of the 
are dowable of them. Style's P. R. 122. 11 Co. 25, | profits of a dovehouſe, or of the third part of the profits 
Co. Lit. 32. a. 159. a. 1 Rol. Ab. 682, And the beſt| of a piſcary, as the third fiſh, or tertium jaftum retis. 
way to aſſign dower of tithes is the third ſheaf, or| Co. Lit. 32. a. Plow. 379. b. 
the third part of the tithes generally, becauſe it is un-| Dower; the tenant pleads, that Sir Thomas Gerrard 
certain what part of the land will be ſown ; and there-| was /cr/ed of the meſſuage now in demand, called B. in his 
fore if the garbs of any third part of the land in certain | Jemeſne as of fee, and being ſo ſeiſed, Fac. 1. by his let- 
ſhould be affigned, the tenant may perhaps not ſow that | ters patent under the great ſeal of England, created the 
part at all, and fo defeat the dower. ow dower of |/aid Sir Thomas Gerrard, baron of B. and fo the meſ+ 
wool and lambs is to be aſligned, ſee 1 Brownl. 126. 'ſuage in demand became caput baronie, and he prays judg- 
2 Brounl. 143. | ment, if the demandant ought to be endowed thereof. 

| Of common of paſture in groſs, which is certain, a | The demandant demurred, and judgment was given for 
woman ſhall be endowed, but not of common without|her in C. B. tenant afligns for error, that the demand- 
number, becauſe it cannot be divided without ſurcharg- | ant ought not to have dower of this meſſuage, being 
ing the common by. two, which before was only in| caput baroniz ; that would tend to the diſhonour of the 
the power of one by the grant; and when one has|dignity, to have the capital meffuage divided and dif- 
prune by the grant to put in as many cattle as he pleaſes ; | membered, but it would be more for the honour of the 

e alone is made judge of the number, which to divide, | realm that it be kept entire ; and for authority cited Cs. 
or delegate to another, would be unjuſt. Park. 341,| Lit. 31. b. Fitzh. Dower 180. Bratton, lib. 2. 170. 
342- P.N.B. 142. Ces. Lit. 36. 1 Rol. Abr. 675. 11]k. Paſch. 4 H. 3. ret. 7. but Serjeant right and Mr. 
Co. 45. , . Nord, contra, of which opinion was the whole court ; 

Dower of ſeveral lands, meadow, and paſture, and | for theſe authorities muſt be intended of feodal baronies, 
common of paſture cum pertinentiis in D. and upon ne|of which there are none at this day except Arundel; and 
wnques ſeifie que dower pleaded, and verdict for the de- | this privilege was allowed to them, becauſe the ought 
mandant; it was moved in arreſt, &c. that of common | upon neceſlity to defend the realm, to which they are 
m groſs without number a woman could not be endow- | bound by tenure; for the King at the creation of the 
ed, which the court agreed ; but here it being after ver- | barony gave to the baron lands and rents, to hold of him 
dit ſhould be intended common appendant, fince other- by the defence of the realm ; but then this cannot be a 
wile the Judge could not have directed the jury to find | feodal barony, for it was in the ſeifin of the Gerrards 

r the demandant, though it be not faid d m ſpeAant', | before, and therefore was not given to the Gerrards by 


and though if appendant, it was included in the cm | the King at the creation of the barony, to hold of bim; 
 Vou.1l. Ne, $7. 1 8K and | 
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arid Rokeby L ſaid, that this was the reaſon of the judg- 


ment in C. B. Lord Raym. Rep. 72. Hill, 7. IV. 3 
C. B. Gerrard v. Gerrard. x 


The eſtate, of which the huſband muſt be ſeiſed, 
muſt be an eſtate in fee-ſimple, fee-tail general, or 
where the huſband is ſeiſed as heir of the ſpecial tail, 
which neceſſarily excludes deſcendible freeholds ; there- 
fore if a man makes a leaſe for life, rendering rent to 
him and his heirs, and after marry,*and die, his wife 
ſhall not be endowed of this rent, becauſe it is but a 
_ deſcendible freehold ; nor of the land, becauſe not feiſed 
during the coverture, 1 Kol. Abr, 6706. Plow. 256. 10 
Co. 98. 

But if tenant in tail bargains and ſells his lands to 
the huſband, and his heirs, th: wife of the bargainee 
ſhall be endowed againſt his heir, but not againſt the 
iſſue in tail ; ſo if tenant in tail grant all his eſtate to 
one and his heirs, though it be of things which lie 
merely in grant, as rents, common, advowſons, Sc, yet 
the wife of the grantee ſhall be endowed til] the grant 
be avoided by the iſſue in tail; the reaſon of which 
difference between theſe deſcendible freeholds, and theſe 
eſtates made by tenant in tail, ſeems to be, that in the 
firſt caſe, the eſtate in its creation ſeems to be no greater 
than a freehold ; but in the other-nothing appears to the 
contrary, but that it may be an abſolute fee, and till the 
iſſue comes in to ſhew it otherwiſe, and claim his right, 
it ſhall, to all zntents, be regarded as ſuch ; and by con- 
ſequence the wife of ſuch grantee or bargaince is wel] 


 dowable thereof, till the contrary appears. 1 Saund, 
261. Plow. 556. 1 Bulft. 163. 3 C'. 84. | 10 Co. 
96, 98. 


If tenant in tail be attainted of treaſon, and the King 
grant the Jand to one and his heirs, the wife of the grantee 
ſhall be endowed ; for the King had a qualified fee, ſo 
long as the tenant in tail had ifſue ; and this qualified fee 
paſſed to the grantee. Plow. 557. 

But if tenant in tail covenant to ſtand ſeiſed to the 
uſe of himſelf for life, and after to the uſe of his eldeſt 
ſon in tail, and after marries, and dies; yet his wife 
ſhall be endowed, becauſe when he limits an eſtate for 
his own life, he hath executed all the power he had over 
the eſtate by ſuch manner of conveyance, and the re- 
mainder is merely void; and he continues tenant in tail, 
25 he was before; ſo if he had covenanted that the land 
ſhould deſcend, remain, or come to his ſon after his 
death ; yet his wife ſhould be endowed; for this is only 
a covenant to permit his ſon to have what he ought not 
to hinder him of, and makes no alteration of the father's 
eſtate. Cr. Eliz. 279, 2 Co.72. $.C, Mor, pl. 05, 
S. C. Yelv. 51. | 


If tenant in ſpecial tail, remainder to him in general | 


tail or fee be, and his wife die without iſſue, and he 
marries again, and dies, his wife ſhall be endowed, for 
by the death of his firſt wife without iſſue, he was be- 
come tenant in tail after poſſibility, &c. which being but 
an eſtate for life, was merged by the acceſſion of the re- 
mainder in tail or fee; and ſo his ſecond wife dowable. 
1 Rol. Abr. 677. Brock 25. Perk. 338. 

Tf A. ſeiſed in fee covenants to ſtand ſeifed to the uſe 
of himſelf and his heirs, till C, his middle ſon take 
wife, and after to the uſe of C. and his heirs ; and after 
A. dies, and this deſcends to-B. his heir, who dies, and 
then C. takes wife; it ſeems the wife of B. ſhall loſe 
dower, becauſe the eſtate of the huſband ended by ex- 
preſs limitation made before her title of dower began ; 
and therefore her dower, which is derived out of it, 
cannot continue longer than the original eſtate, 1 Rel, 
Abr. 676. 

Of an eſtate to a man and his wife, and the heirs of 
their two bodies ; if ſuch wife die, and he marry a ſe- 
cond wife, and die, ſuch ſecond wife ſhall not be endow- 
ed, becauſe the iſſue by her cannot inherit per formam dont, 


See Bro. 19, 36. Cre. PL, 615. Lit. ſet. 53. 8 Co. 
» 1 Inſt. 19.' a. ' 2 Inſt. 336. Co. Lit. 31-1 Lei. 
26. '3 Leon. 80, Noy 66. 


The huſbind muſt have the freehold and inheritance 
d /emel, otherwiſe ſhe ſhall not be endow- 
f lands are given to the huſband for life, 


9 


in him /imul a 


ed ; therefore 


i 
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remainder to B. in tail, remainder to the huſban 
or in tail, and he dies, living B. or an 
wife ſhall not be endowed. 
Br. 6. See Cro. Eliz. 554. 

If a leaſe be made for life, rendering rent ; the lefſpr 
marries, and dies, his wife ſhall not be endowed cither 
of the rent or of the land ; not of the land, becauſe ber 
huſband was not ſeiſed of the freehold during the cover. 
ture, and the rent was but a freehold for life ; but if , 
leaſe be made for years, rendering rent, and the lefly; 
marries, and dies, his wife ſhall have dower of the thirq 
part of the reverſion, and of the third part of the rent 
as incident to it ; becauſe he had the freehold in the 
land /amul & ſemel, but the ſhall not be endowed of 
the rent fer ſe, merely becauſe her huſband was no+ 
ſeifed of any treehold or inheritance in it ; but if no rent 
be reſerved on the leaſe for years, then cefſtt executio dur. 
ing the term ; and therefore if a leaſe be made for years, 
remainder to 7. 8. and his heirs, the wife of F. $. ſhall 
be endowed ; but cefſet executio during the term, Pry}. 
348. Bro. 44, 60, 89. Co. Lit. 32. a. 1 Rol. ty, 

78, 

In dower upon ne ungques feifie que dotwer pleaded, the cafe 
was thus: 4. tenant for life, remainder to B. and his 
heirs for the life of A. remainder to the heirs male of the 
body of A. remainder over; A. marries and dies without 
iſſue ; and 3f the remainder to B. and his heirs durin 
the life of A. was ſuch an interpoſing eſtate for life to 
A. and the remainder to him in tail, that his wiſe 
ſhould not be endowed, was the queition. And for the 
demandant it was faid, that all the eſtate was really in /, 
and the remainder to B. forthe life of 4. was but a poſh- 
bility, that if 4. ſhould commit a forfeiture, then B. 
might take advantage of it to preſerve the remainders; 
and though by reaſon of this poſſibility, the eſtate for 
life of A. is not merged, yet the tail is executed to ſuch 
purpoſe, that his wife ſhall be endowed ; but the court, 
on the firſt argument, gave judgment againſt the de- 
mandant; the reaſon ſeems to be, becauſe the huſband 
was not fſeiſed of the freehold and inheritance fimul & 
 ſemel. 3 Lee. 430, 437- | 

If the huſband be feiſed of a joint eſtate, and dies, his 
wife ſhall not be endowed ; as if lands are given to two 
men and their heirs, or the heirs of their two bodies, 
and one of them dies, his wife ſhall not be endowed, bat 
ſhall go to the ſurvivor, who is then in form the firlt 
feoffor or donor, and may plead it as an original feofi- 
ment or gift to himſelf; and ſo is paramount her title 
of dower, which is not complete till her huſband's death. 
3 Co. 27. Co. Lit. 30.4. 37 b. Bro. 4, 84. Cre. 
Car. 191. | 

So if lands are given to two men, and the heirs of 
| the body of one of them, and he who hath the tail mat- 
ries, and dies, leaving iflue z yet his wife ſhall not be en- 
dowed, but the ſurvivor ſhall take place, \and though be 
die after, yet ſhall not the wife be endowed, becaule the 
huſband, during the coverture, was not ſeiſed of an eſtate 
whereof ſhe was dowable. Perk. 334. 

Father and ſon joint-tenants, to them and the heirs of 
the ſon, were hoth hanged in one cart, for felony, (as it 
muſt be) ; the wife of the ſon brought dower, and up 
ne ungues ſeifie que dower pleaded, this matter was given 
in evidence ; and farther, that the ſon ſurvived, as ap- 
peared by ſhaking his legs ; and adjudged ſhe would be 
dowable. Cro. Eliz. 503. Noy 64. 8. C. 

Of a tenancy in common a woman ſhall be endowed, 
for there is no ſurvivorſhip takes place, but each mole!y 
deſcends to the reſpeCtive heirs of the reſpeCtive tenants n 
common ; and in ſuch caſe the dower ſhall be afligned n 
common too, for ſhe cannot have it otherwiſe than ber 


huſband himſelf had, Co. Lit. 34. b, 37. 4. Cit [eti, 
442 45+ 


3- Of the things requiſite to the conſummation of dowir, 
namely, marriage, ſeiſin, and the death of the huſband. 
If a man make a contract of matrimony with a w9- 
man, and die before the marriage be ſolemnized between 
them, ſhe ſhall have no dower, becauſe ſhe never was hrs 


» d in fee 
y of- his INlue, his 
1* Rol, Abr. 677. Perk 335 


wife. Perk. 306, It was formerly beld, that a woman 
| Mee \maz11ie 
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married in a chamber ſhould not have dower, 16 Hen. 

| and that the marriage ſhould be celebrated i facie ec- 
thei ; but the Jaw is now altered, and marriages in pri- 
vate houſes, if all circumſtances are complied with, held 
good ; and that God is not leſs preſent in ſuch- houſes 
than in the moſt ſanQified places. Perk. 306, F.MN. B. 
; If a woman make a contract of matrimony with F. 8. 
and then marrieth with F. D. who is ſeifed of lands, 
and dieth, ſhe ſhall have dower of the lands of 7. D. 


But if a man marry a ſecond wife, living the firſt, and 


die, ſuch ſecond wife ſhall have no dower ; ſo if a wo- 
man marry a ſecond huſband, living the firſt, and die, 
ſhe ſhall have no dower. Perk, 304—5. Moor 226. 

Upon iſſue of ne unques accouple en loyal matrimony, the 
biſhop ought to certily, that they were accoupled in 
'Jawſul marriage, though the wan be under fourteen, or 
the wife above nine, and under twelve years of age at 
his death, becauſe it was a good marriage till avoided, 
which naw cannot be after his death ; but if either diſ- 
agree to the marriage at their age of conſent then it is 
avoided eb initio; and the wife ſhall have no dower, Co. 
Lit. 33- a. Dyer 305, 313, 369. 2 

In dower upon ne wngques accouple en loyal matrimony, 
and iſue thereupon ; a writ was awarded to the biſhop 
who czrtihed, that ſhe was accoupled in vero matrimantio 
cm predie? B. ſed clandeftino, & guod B. & E. (demand- 
ant) thori & men/e@ participatione mutus cohabitaverunt uſque 
ad mortem predie? B. and judgment thereon given for 
the demandant, and error brought and afligned (ter 
alia) that there was neither day, nor place of the mar- 
riage mentioned in the biſhop's certificate ; but the court 
- held it not material nor iſſuable, becauſe the certificate 
from the biſhop is concluding : 2. T hat the certificate is 
not good, becauſe it does not anſwer to the words of the 
iſſue, ne wrgques accoupe en loyal matrimony ; for that it was 
a true matrimony, and that they lived together at bed 
and board, is but argumentative, that they were /egitimo 
matrimonio copulati ; but the court difallowed this excep- 
ticn; for vero matrimonia, though clande/lino, copulati 
fuerrunt, is as good as legitim?» matrimonio, and have all 
one intendment ; and though it be clande/tine, yet it 
doth not vitiate the marriage; and when it is added, that 
thori & menſe participatione cohabitaverunt, &c. this 
proves they continued as huſband and wife during his 
life, and therefore it is not to be queſtioned now ; and 
the judgment affirmed. Cro. Car. 351. See Bro. 64. 
Dyer 313. pl. 92. 368. pl. 48—9. 305. pl. bo, Co. 
Lit. 33. b. 9 Co. 19, 

If there be a divorce cauſa adwlterii; yet the wife 
ſhall be endowed, for this does not diſſolve the marriage, 
but only ſeparates the parties a menſa & thoro, and the 
marriage ſtil} ſo continues in force, that if dither of them 
- marry any other, ſuch marriage is void. Noy 108. Godb. 
I45. Co. Lit. 32. a. 33-6. 2 Leon. 171. Cro. Car. 
463. 7 Co. 70. 1 Rol. Abr. 680. cont. 

90 a divorce propter ſevitiam or metum, is of the 
ſame nature, and does not-diflolve the bond of matri- 
mony, but is only a proviſion for the woman's ſafety, that 
ſhe may avoid her huſband's cruelty and ill uſage, and 
therefore the wife in ſuch caſe ſhall be endowed the 
rather. Cro. Car. 462. / 

But if there be a divorce cauſa precontrattus, _ 
tenſanguinitatis, cauſd affinitatis, or cauſa frigiditatis, the 
vite thall not be endowed, for theſe diſſolve the vinculum 
matrimanit, and leave the parties at liberty to marry 
againz but if either of the parties dic before ſuch ſen- 
tence of divorce be aQually pronounced, it cannot be 
pronounced aſter; and therefore if the huſband die before 
tuch divorce, his wife de fa#o ſhall have dower ; for it 
was legitimum matrimonium - quoad detem, and. the biſhop 
ought to certify that they were legitimo matrimonio copulati, 
1 Ro. Abr. 681, Ce. Lie. 23. & 3$. d..- 7 G-'J0- 5 
Co.c8 2 Leon. 169. 

In dower, the writ was, pracipe A. quod reddat B. 
rationabilem dotem ſuam of the latids, &c. dudum ©. 
quordam viri ſui ; and for not ſaying precipe quod reddat 
B. que fuit uxor C, tc. that ſo ſhe might appeaF to 


——— 


enters and intrudes upon the poſſeſſion, and 


uſe after the ſtatute x Reich. 3. and before 27 
| had made a feoffment. in fee, and died, his wife ſhould 


again ; and this was no diffeiſin. 


. [ 


F232 MX” 
-d 94 ep viri fd woiild not ſuffitiently belp it: On 


"The huſband muſt be ſeiſed Either 
to intitle his wife to dower ; 


cient for that purpoſe, becauſe otherwiſe it would be it 


| in fa&t or in law}. 
but a ſeifin ih law is\ſuſſi- 


the huſband's power to defeat his wife of a ſubſiſtence 
after his death, by his own negligence or tmalice, and. 
ſhe cannot enter to gain a ſeiſinl in his right, as he may 
do into lands deſcended to her } which is the reafon, that 
of a ſeifin in law a mah ſhall not be tenant by the 
curteſy ; and therefore if the anceſtor die ſeiſed, and be= 


fore that the huſband enter into the land, he dies; yet 
his wife ſhall be endowed, though he had but a poſſeſſion 
or ſeifin in law. Perk 304. Co. Lit. 31 
ſea. 681. 
41. 


358, Lit. 
Starf Prerog. 


SO if a leaſe be made for life, remainder to F. 8. iti 
fee, who marries, and the leflee dies, and then a ſtranger 
. $. dies 
before w entry made by him, yet his wife Jan have 
dower. Perk. 372. ; CRE 
If the huſband purchaſe rent, and die before the day 
of payment, yet the wife ſhall be endowed; nay, though 
the day of payment be come, and the rent is tendered to 
the huſband, who will not receive it, but utterly refuſes it, 


8 Co. 34, 36. F.N.B. igg. 


and dies before any receipt thereof by him, or any other 


tor him, and before any thing paid in the riame of ſeifin 
thereof. Bro. 35, 66, 71. Perk. 373. 

But if there be neither ſciſin in i, nor ſeiſin in law 
in the huſband, during the coverture, but only a right of 


entry or aCtion, then his wife ſhall not have dower ; afid 


therefore if a man be difeiſed, and then marries, and 
dies before atiy-etitry made by him, his wife ſhall not be 
endowed of that land. Perk. 366. 

So if exchange be of lands between A. and B. and A. 
enters into the lands of B, and then B. marries and dies 
before any entry into the lands of 4. his wife ſhall not 
have dower of thoſe lands. Perk. 369. 

If one infeoff a ſtranger, upon condition to be per- 
formed on the part of the feoffee, and after marries, and 
then the condition is broken, and the feoffor dies before 
any entry made, his wife ſhall not have dower ; becauſe 
there was no feiſin at all in the huſband, during the co- 
verture, Perk. 368. 

90 if 4 man makes a bargain and ſale to one and his 
heirs by indenture inrolled, with a proviſo, that if ſuch 
aCt be done, that the bargain and ſale ſhall be void; and 
aſter the bargainor takes a wife, and then the condition 
is broken ; and before entry the bargainor dies, his wife 
ſhall not have dower ; for though the eſtate of the bar- 
gainee veſted by 27 FH. 8. of uſes; yet becauſe the huſ- 
band did not re-enter, the eſtate of inheritance in the bar- 
gainee was not deveſted, nor had the huſband any ſeifin 
during the coverture. 6 C\. 34. 

In ſome caſes, though the huſband be ſeiſed in fact, 
yet his wife ſhall not have dower, as of an inſtantaneous 
ſeilin 3 and therefore if two joint-tenants are, and one 
of them makes a, feoffment of his part, and dies, his 
wife ſhall not be endowed, becauſe he was fole ſeiſed but 
for an inſtant, when he made the livery ; ſo if ce//u; gue 
enry 8, 


not be endowed, becauſe her huſband was ſeiſed but for 
an inſtant. Co. Lit. 31. PF.N.B. 150. t Rol. Abr, 
676. Mor 56. 


If leſſee for life makes a feoffment in ſee, or a leaſe pur 


auter vie, and die, his wife ſhall not have dower, becauſe 


he gained the fee but for an inſtant, and parted with it 
1 Rol. Abr, 676. Bro, 
30. Cro. Fac. 615. ; 

- If tenant in ſpecial tail, marries a ſecond wife, who is 
not dowable of the tail, and after makes a feoffment in 
fee, and dies, his wife ſhall not have dower, becauſe he 


gained the fee but for'an inftant, Cro. Fac. 615. 1 Rel. 


Abr. 676. $. C. 

So if conuzee of a fine grant and render the land by 
the ſame fine to the conuzor, and die, his wife ſhall not 
be endowed, becauſe he had ſeiſin but for an inſtant. 


have title of dower as his wife, it was held 1ll 3 and that 


| C2, Lit. 31. Faugh, 41. Cro. Car. 191, 3 Leon, 11. 
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As to the death of the huſband, this is either a na- 
tural or a civil death; but upon a civil death the wife 
ſhall not be endowed ; as if the huſband entered into re- 
ligion, and be profeſſed, his wife ſhall not have dower 
till he be naturally dead ; for though upon ſuch profeſſion 


| his heir may enter, and a writ of mor&Panceſtor lies; yet 


becauſe he could not enter into religion without the al- 
ſent of his wife, and if ſhe had diſſented, his profeſſion 
would be void; therefore if ſhe does aſſent, ſhe in a 
manner vows chaſtity as well as her huſband, and ſhall 
have no dower during his natural life. F. N. B. 150. 
1 Rol. Abr. 678. Perk. 307. Co. Lit. 33. 6. 

In dower of the lands of A. her late huſband, the te- 
nant pleads in bar, that A. the huſband, -was in full life 
at ſuch a place, & hoc paratus eff verificare qualitercunque 
curia, &c. the defendant replies, that her huſband obizt 
at ſuch a place, &c. Et ft in eccleſia ibidem ſepultus, & 
hoc parat” eft verificare qualitercunque curia, &c. Ideo 
conſiderat” eft quod predi? M. (demandant) doceat de 
morte, and difzus R. (tenant) de vita viri, & ſuper, huc 
dies datus eff. At which day the demandant examined 
two witneſſes, who did not ſpeak direQtly to his death, 
but only of their great intimacy with him, and his be- 


ing gone beyond ſea for his religion, and that they had | 


not heard of him in ſeven years, and concluded that in 
their conſcience they rather think him dead ; and the te- 
nant examining no witneſſes to prove him living, the 
demandant had judgment. Bendl, pl. 131. Dyer 185. 
S.C, Moor, pl. 55. S. C. 


. Of the aſſignment of dower, 

if a difleiſor, abator, or intruder aſſign dower, this 1s 
good, and ſhall not be avoided, unleſs they be in of ſuch 
eſtates by fraud and covin of+the woman, to the intent 
ſhe may be endowed by them, or recover dower againſt 
them ; and then this ſhall be avoided by the entry of him 
who hath right, though the aſſignment be indifferently 
made by the ſheriff after judgment of an equal third part. 
Perk. 394 F952 398. Co. Lit. 35. @. 2 Co. 67. 3 
Co. 78. 5 Co. 30, 6 Co. 58. Plow. 54. b. 

If there be two or more joint-tenants of land, where- 
by a woman is dowable, and of them aſſign her dower 
thereout, this is good, and ſhall bind the others, becauſe 
they were compellable to aſſign it in ſuch manner ; but if 
one of them had afligned her rent thereout in lieu of 
dower, this ſhall not bind the reſt, becauſe they could 
not be compelled to it by ſuit. Perk. 397. Co. Lit, 35. 
2 Co. 67. | 

If the huſband makes ſeveral feoffments of his lands 
to ſeveral perſons, and one of them endows the wife of 
the feoffor of his part in ſatisfaQtion of all that ſhe ought 
to have of the other feoffees, and ſhe accepts it, this is 
| wa, but yet they cannot take benefit of it, becauſe 

rangers thereto, and cannot plead it, nor have any 
means to 'bring the other into court to plead it ; but if 
the heir aſſigns her dower in fatisfaftion of dower out of 
his own Iands, and the lands of the feoffees; then if a 
writ of dower be brought againſt the feoffees, they may 
vouch the heir, who may plead this for his own ſafety, 
leſt they recover in value againſt him. Co. Lit. 35. 9 
Co. 18. Perk. 400, 402. 

If the huſband, ſeiſed of lands in right of his wiſe, 
or jointly with his wife, of hands whereof a woman is 
dowable, afſhgns the third part of the ſame lands to the 
woman for her dower, this is good, and ſhall bind the 
wife, although ſhe ſurvives him, becauſe they might be 
compelled to do it by ſuit. Perk. 399. Co. Lit. 38. 
x Rol. Abr. 681. : 

None can aflign dower but thofe who have a freehold, 
or againſt whom a writ of dower lies; therefore a te- 
nant by ſtatute merchant, ſtatute ſtaple, or ec/-git, or 
leſſee for hang cannot aſſign dower, for none of theſc 
have an eſtate large enough to anſwer the plaintiff's de- 
mand. Perk. 403, 404. Co. Lit. 35. Bro. 63, 94. 
2 Rol. Abr. 681. 6 Cos. 57. 

If a woman be dowable of land, meadow, paſture, 
wood, Oc, and any of theſe be aſſigned in licu of dower 
of all the reſt, it is good, though it be againſt common 
right, which gives her but the third part of each, for 
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the heir's enjoyment of the reſidue ſufficient! | 
for her title to what ſhe has. 2 Rol. Abr. oy, 
pl. 47, 66. | va 

If a woman be dowable in three manors, and accerty 
of the heir one of thoſe manors in lieu of dower jn _ 
the reſt, this is good, though againſt common x; bt, 

which gives her but the third part of each manor 
Rol. Abr. 683. 4 

If lands whereof a woman has no right to be endoy. 
ed, or a rent out of ſuch lands be afligned in licu of hee 
q dower, yet this is no bar to her to demand her dowe 
for ſhe having no manuer of title to thoſe lands, canng 
without livery and ſeiſin be any more than tenant at will, 
which is no ſufficient recompence for an eſtate for life 
which her dower was to be. Perk. 407. Co. Lit. f 
} 4 Co. tr. Ce. Lit. 169. Bre. 3. a 
In dower the tenant pleads, that he hath aſſigned to her 
in recompence of her dower twenty buſhels of when 
yearly out of the ſame land for her lite, and held a good 
| bar, and in the nature of a rent ; but fheep, horſes, &,, 
aſſigned in recompence of dower are no bar, becauſe 
they neither iſſue out of land, nor are of the nature gf 
land. Moor, pl. 107, Dyer 91. 

A woman recovers dower, and hath a writ to the the 
riff, who returns that he hath delivered eighty-ſour acres 
to the demandant of the land mentioned in the writ, 
ſand after a /cire faci«s is brought, ſuggeſting that fix 

of eighty-four aſſigned to her by the ſheriff are a ftranger', 
not mentioned in the record, and therefore ſhe ought to 
have a new divifion; the tenant ſays, that the other 
twenty-four acres were parcel of the land recovered, and 
that ſhe had entered and accepted the twenty-four acres; 
and upon demurrer it was adjudged, that ſhe was barred 
by her acceptance, and entry into the twenty-four acres. 
Moor, pl. 928. 

A woman intitled to dower cannot enter till it be af- 
figned to her, and ſet out either by the heir, terretenant, 
or ſheriff in certainty, x Rol. Abry. 681. Dyer 344, 
Plowd. 529. Bro. 16. Co. Lit. 34. b. 37. a. b. And 
'the reaſon ſeems to be from. the partiality every one is 
preſumed to have for themſelves and their own intereſt; 
and therefore the Jaw will not allow her in ſuch caſe to 
ve her own carver. Another reaſon may be for the bet- 
ter direCtion of ſtrangers, that they might more certainly 
know againſt whom to bring their precipe, which they 
cannot be ſo well appriſed of, if ſhe might enter private- 
ly, and take what part ſhe pleaſed ; but ſhe need not ſtay 
for the return of the writ of habere facas ſeiſinam, nor for 
the ſecond judgment. Palm. 265, 266. And though ſhe 
once refuſes to accept the part afligned her by the ſherif, 
yet may ſhe afterwards enter into it. Dyer 278. 

An aſſignment of dower by commiftion De dote aſg+ 
nanda out of the court of wards was held no bar of dower 
at Common Law, but it ought to have been by writ De 
dote aſſignanda out of Chancery ; the juriſdiction of which 
court is not given to the court of wards in ſuch caſe by 
32 Henry 8. Cre. Eliz. 364. 

Sir Thomas Arundell being attainted of felony, and his 
wile's dower ſaved by aCt of parliament, ſhe brought het 
writ of dower againſt the Earl of Pembroke, and he mak- 
ing default after appearance, a termer prays to be re- 
ceived, and ſhews his leaſe after the coverture, &«. and 
the attainder, &c. and that Zd. 6. granted a commil- 
fion under the ſeal of the Court of Augmentations, to al- 
gn the third part of the land of the ſaid Sir Thomas 
| Arundel! to his wife in dower, and ſhews farther, that, 
by virtue of the commiſſon, the third part of the rent 
reſerved on the ſaid leaſe was afligned to her, and this 
aſſignment confirmed by letters patent under the great 
ſeal, and ſhews her agreement and acceptance thereof, 
and faid that this ſuit was by colluſion to defraud him 
'of his term; and in this caſe it was held, firſt, that 
the Court of Augmentations had no power to aſſignd ower 
to the demandant, or any other woman, but it muſt be 
in Chancery ; ſecondly, that the aſſignment of the rent 
was not warranted by the commiſhon, and then the con» 
hrmation could not make that good which was merely 
 void.,- and it was adjudged for the demandant.. D;*r 
363. Co. Ent. 173. 2 40d. 18, ie 
k| 


. 
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| fs to endowments in Chancery, it appears by our books 
hat in former times the widows of tenants which held 
2-the King in captte, whoſe heir was in ward :to the 
Jower 3 and after office fourid that ſhe was' the tenant's 
:1ow, then ſhe was to make oath in Chancery that ſhe 
” Id not marry again without the King's licence; and 
a that there went a writ out of the Chancery De dote 
; uinda to the elcheator, to afſign her dower of the 
of part of all the lands whereof her huſband was 
ſeifed, &c. but if the heir were of full age at the time of 
the tenant's death, and the King had the lands. only for 
bis primier ſcifin, then could ſhe not ſue in Chancery, 
- becauſe the King was not then guardian, but had the 
lands only to ſuch ſpecial purpoſe ; and therefore! to re- 
medy this, was the ſtatute De prerogativa Regis, cap. 4- 
made, which gives power to the King to aſſign dower to 
them, though the heir were of full age at the time of the 
tenant's death ; but this power, was not fo abſolutely 
lodged in the King, as to exclude them from ſuing at 
Common Law for their dower, by reaſori of the words / 
vidue ills voluerint, which left them at liberty, in ſuch 
caſe, either to ſue to the King in Chancery, or if they 
thought fit, to ſue the heir in the Common Pleas ; but if 
the King bad committed the wardſhip to another durante 
minore tate of the ward ; then alſq at Common Law the 
widow had ele&ion to ſue either to the King in Chan- 
cery, becauſe notwithſtanding. ſuch commitment he till 
continued guardian ; or ſhe might ſue the committee at 
Common Law, and recover againſt him, without making 
the King a party by ayde prier, or otherwiſe, which was 
' ordained by the ſtatute of Bigamis, cap. 3. for oroding 
of delays in ſuch caſes, and when ſhe recovered again 
the committee, ſhe took no ſuch oath as when ſhe ſued 
to the King in Chancery ; but yet nevertheleſs ſhe conld 
not marry without the King's licence, it being againſt 
the policy of thoſe times to permit ſuch widows to marry 
whom they pleaſed, ſince then they might have brought 
in enemies or foreigners into the King's feud, and in the 
King's caſe the fines for alienation ſtill continued. —_ 
Prer. 16. F. N. B. 164. Bro. 66, 76. 2 Iſt 18. 
Kelw. 133- 1 Brownl. 126. Co. Lit, 38, b. 9g Co. 16, 
17. Fare. 43 _ ; G- ; 

Another prerogative the King had in thoſe times was, 
that if the heir of his tenant 7 capite entered before "Tory; 
fued, this was looked upon as an intrufion, and his wife 
bft her dower by it, by the expreſs proviſion of Prerop. 
Regis, cap. 13. but this was meant only of intruſion af- 
ter office found, which gave the King a title; for if he 
entered before office found, and died, his wife ſhould be 
endowed. Stanf, Prer. 41. Bro. 66. Co, Lit. 30. b. 
F. N. B. 149. X BP 


s&. Where the wife ſhall have her election to be endowed 
of one thing or another ; and where of bath ; and of endow- 
ment de novo, and the dos de dote. 

If the huſband, ſeiſed of lands in fee, exchange the 
fame lands with a ſtranger for other lands, and die, the 
wife hath ele&tion 'to be endowed of the lands given or 
taken in exchange, becauſe her huſband was ſeifed of 
both during the coverture, but ſhe ſhall not have dower 
of both ; for that would be unreaſonable. Perk. 318, 
319: F. N. B.' 149. Co. Lit. 31. b. © | 

Huſband ſceiſed of lands in the right of his wife, they 
both join in' exchange of thoſe lands with a ſtranger 
for other lands, which exchange is executed ; then the 
huſband and wife alien the Iands taken in exchange by 
fine ; and two Judges held the wife, after the huſhand's 
death, might well enter into his own lands, notwithſtand- 
ing the fine which was of the other lands, and refem- 
bled it to the caſe in Dyer 385. where the huſband after 
marriage made a jointure to his wife, and then they both 
levied a fine come ceo, &c. thereof to a ſtranger and his 
heirs ; and this was adjudged no bar of her dower, be- 
cauſe the ele&ion to claim jointure, or dower, 1s not 
till after the huſband's death ; and in the principal caſe 
judgment was given for the wife. 1 Leon. 285. 
| I?-lord and' tenant are by fealty, and 129. rent, the 
lord takes a wife, and after purchaſes the tenancy in fee, 
| Vou, 1. N* 57. 


of 


King, were" to ſue in Chancery o petition for their | 


| 
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and dies, his wife hath eleQuion to be. endowed, either of 


the ſeignory ,or. the tenancy, 
ſeiſed. of both during the cove 
ſon, if the huſband ſeifed of a rent=charge in fee purchaſe 
the land whereout the rent is iffuing; and die, his wife 
at her election may be endowed either: of the land, or of 
the rent, and the. huſband being ſeiſed of both ducing the 
coverture, cannot by his own aC& alter the wife's dower. 
Perk. 320. Get: Sas Lg or LarY | 

Tf the huſband ſeifed of lands in fee makes a feoffmens 
thereof to a ſtranger in fee, rendering to him and his heirs 
37. rent, with clauſe of diſtreſs, and dies,. and the feof- 


e 


tee endows the wife of the feoffor of the third part of 


becauſe her huſband was 


| the land for her dower, ſhe ſhall hold it diſcharged of any. 


rent, and the whole rent ſhall iſſue out of -the reſidue of 


the land, becauſe the wife ſhall be endowed of the beſt 


poſſeſſion of her huſband during the coverture ; and the 
huſband had the land diſcharged of the rent after the co- 
verture ; and yet becauſe be had alſo an eſtate in the rent 
during the coverture, it ſeems ſhe may be endowed of 
that, if ſhe think fit, and waive her dower of. the land ; 
but the rent reſerved on the feoffment is no_ more a bar 
to her to demand dower of. the land, than if none at all 
had been reſerved, if ſhe chuſes the land. Perk. 324. 

In ſome caſes a woman ſhall be endowed anew ; as 
where the lands, &c. aſſigned to her for. dower, ares 
lawſully evicted by elder title ; and therefore if one be 
ſeiſed of two acres by good title, and. another by difſeifing 
and marries, and dies, and his wife is endowed of the 
acre had by difſeifin, and after the difſeiſee enters into the 
faid acre, now ſhe ſhall be endowed of the third part of 
the two remaining acres; ſo if the difſeiſee in ſuch caſe 
had recovered the acre againſt the wife, ſhe ſhould have 
been endowed of what remained, and the entry or reco- 


very being by title paramount her title of dower, it is 


as if her huſband had never been, ſeiſed thereof ; ſhe ſhall 
only recover the third part of what is left, and not a full 
recompence for the acre loſt, Perk, 419. F.N. B. 149. 
1 Rol. Abr, 684. 4 Co. 122. ph 

If one ſeiſed of two acres ini one county marries, and 
enfeoffs a ſtranger of one acre with warranty, and hath 
iſſue, and dies, and the iſſue enters into the other acre, 
and the wife brings dower againſt the feoffee, who 
vouches the iſſue as heir, and he loſes by default; and 
thereupon the wife hath a conditional judgment, viz. 
againſt the vouchee ; if, &c. and the demandant ſues ex- 


title, ſhe ſhall have a, ſcire facias upon the- firſt recovery 
againſt the tenant, to be endowed of the two parts leſt; 
upon eviction ſhe may be endowed: de novo againſt the 


heir; . and the ſame law, if -the endowment was in 


| CRenY: Perk. 321. 1 Rol. Abr, 684. Br: 6s. 9g 
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As tothe Dos de Dote, if there be grandfather, father, 
and ſon, and the father, or, after his death, the fon en- 
dows the grandmother, the mother ſhall not be endowed 


grandmother's dower defeats the deſcent to the father ; 
and by, conſequence. the father was ſeiſed of no more 


of the father was intitled to a third of theſe two-thirds 
only, 'and no more z but if the grandfather bad enfeoffed 
the father of the whole land, and died, and the grandmo- 
ther had been endowed, either by recovery or of j3.puaref 


third after her deceafſe, becauſe by the feoffment the fa- 
ther was feifed of the whole eſtate, which gave a title 10 
his wife 'to be endowed of that whole eſtate ; and though 
the grandmother recovered one-third out of that. eſtate 
during her life, yet ſuch recovery doth not defeat the ope- 
ration of the livery, fince by that eonveganen the rever- 
fion of that third is claimed ; and by confequence the mo- 
ther ſhall be endowed of that third when, it falls in poſ- 
ſeſſion, ſince the father was a&tually ſeiſed of it during 
the coverturc, by. virtue of ſuch livery. If there be grand- 
father, father, and ſon,” and the two firſt die, and the mo- 
ther' is endowed'by the ſon of a. third part of the whole, 
either by aſſignment en pats, .or upon a recovery in a writ 


| of dower, and = er brings a writ of dower 


againih 


ture; fo for the ſame rea- - _ 


ecution againſt the heir, and after is evicted by the elder 


of the grandmother's thirds after her deceaſe, becauſe the 


than two-cthirds' of that land, and therefore the wife 


there the mother ſhould be endowed of the grandmother's 
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againſt the mother, and recovers, ſhe leaves the reverſion 
in her; for the dower was veſted in the mother by the 
aſſignment or recovery, and is only defeated during the 
life of the grandmother, whoſe eſtate as to the mother 1s, 
leſs than her own eftate ; and therefore the reverſion is 
in the mother, and ſhe after the grandmother's death 


may enter into that third recovered from her; and by} 


conſequence the heir may re-enter into the ſecond dower 
aſſigned to the mother, upon ſuch recovefy againſt her 
by the grandmother z for ſhe cannot have both. Perk. 
315, 316. 4 Co. 122. F. N. B. 149. 1 Rol, Abr. 
677. Co. Lit. 3t, 42. 9. Poe 

If A. ſeifed of lands, marries B. and aliens to C. who 
marries D. and then”aliens to Z. and dies; and aſter 
D. is endowed, and then B, hath dower affigned to her 
of the third of all the lands, and brings a precipe thereof 
againſt D. who vouches to warranty E. who counter- 
pleads upon the matter, and ſays that D. ought not to be 
endowed, quia non poteſi habere dotem de date; and ad- 
judged accordingly. 1 Rol. Abr. 677. 


6. IVhat ſhall be a bar of diwer, and what not. 

If a recovery be had againſt the huſband by collufion, 
this ſhall not bar the wife of dower; as if the recovery 
be by confeſſion, or reddition, which? are always under- 
ſtood to be by colluſion, the huſband always aCting arid 
concurring in obtaining of them ; but it ſeems to have 
been a very great doubt," whether a recovery by default 
ſhould not be a bar; and the better opinion being that 
ſuch recovery was a bar at Common Law, therefore the 
ſtatute of . 2. cap. 4. was matte, which ordains, that 
notwithſtanding ſuch recovery by default, &c. pleaded, 
the tenant ſhall, moreover in bar of the dower ſhew his 
right to the tenements recovered ; and if it be found that 
he had no right, then ſhall the demandant' recover her 
dower, notwithſtanding ſuch recovery by default againſt 
her huſband: 2 Inft. 249. Perk. 376. $6674 

By the ſtatute of /Y. 2. cap. 4. it appears, that if the 
recoverer had right, then the wife is barred ; therefore if 
the heir of the difſeifor be by deſcent, and the difſeiſee 
enters upon him, and marries, and the heir of the difſei- 
for recovers by default, or reddition, in a' writ of entry, 
in natufe of an afliſe, and the huſband dies, his wile 
ſhall not have dower, becauſe he who recovered had 
Tight to the poſſeſſion by the deſcent ; alzter, if this dil- 
ſeiſin, deſcent, &c. were after marriage, becauſe the 
huſband was ſeifed before of a rightful eſtate during the 
coverture, whereof his wiſe had title of dower, which 


cannot be defeated by the diffeifin, deſcent, and recovery, | 


which all happened during the coverture. Perk. 379, 
30, | 
. If a recovery be againſt the huſband by verdiCt, the 
wife ſhall not falſify in the point tried;; but ſhe may fa 
that he might have pleaded a better plea, eggs ©. 
of all aQtions, or of all the right of the demandant;. or 
ſhe may confeſs and avoid the recovery, but cannot fal- 
ſiſy in the point tried againſt her v9o7rg 2 Inſl, 
3249. Perk. 382. Br. 24. See Perk. 383. which ſeems 
cont. ie” 
If in a precpe brought againſt the huſband, he loſes 
npon a dijatory plea, as upon non-tenure,, joint-tenancy, 
miſncmer of the town, &c. the wife may falfify upon a 
writ of dower brought, by ſhewing, that the demandant 
had no right ; but it he had right, ſhe cannot falſify the 
recovery, by fhewing that her huſband might have plead- 
ed joint-tenancy, milnomer, &c, for this would have been 
only in abatement of the writ, and make nothing, to the 
right ; but if ſhe ſhews that her huſband was .tenant of 
the land recovered, and that the demandant had no right 
nor cauſe of aCtion, but jointly with a ſtranger, which 
ſtranger by deed in cur* prolat” releaſed all his right to the 
huſband before the aQtion brought; this is a good falli fica- 
tion of the recovery for one moiety of the land recovered. 
Bro. 26. Perk. 381, 385, 386. 


If the huſband levy a fine with proclamation of his 


Jands, and dies, his wife is bound to make her claim with- 
in five years after his death, otherwiſe ſhe ſhall be barred 
of her dower z for though her title of dower was not con- 
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tiate by the marriage and ſeifin of the huſba 
begins to work upon it preſently aſter the boomers Loc 
and if ſhe does not claim it within five years after be” 
ſhall, be barred. 2 Co. 93. 10 Co. 49, .99, 3h, 
216, Hob, 265. Mo. pl. 1544 879. yer 224, mA 


'Co., 20« 

If the kuſband and wiſe join in levying a fine | 
a common recovery, this hall bar bop T pe la | 
tally, becauſe irr both caſes ſhe is examined upon record 
by the Judges, as to her conſent; and ſhe haying voila 
in the lands in her own right, her joining in ſuch aQts ca 
be to no other purpoſe but to. bar her dower; but if the. 
huſband be ſeiſed in'fee, and a ſtranger levies a fine 94 
him and his wife Fog conuzance de droit come ceo, &&, of 
theſe lands, and the huſband and wife grant and rende 
the ſame land to the WEE and his heirs ; it ſeems the 
wife ſhall not be barred of her dower, becauſe ſhe is not 
examined in'this caſe, as ſhe is in the other; and there- 
fore if this fine ſur grant and render be pleaded in bar 
ſhe may ſay that ſhe had nothing in the land at the time 
of the dne levied. Plowd. 515. 10 Co. 49. Cro. Eliz, 
129. Br. 77. | | 

If a jointure be made to the wife during the coverture, 
and after the huſband and wife levy a fine thereof yet 
this is no bar to her dower of any other lands of ber bu£- 
band's, becauſe the jointure being made after the marriage 
ſhe had eleCtion after the death of her. huſband to refuſe 
it, and clatm dower, and not before ; and then the fine 
levied of the jointure before the time for cleQion of dower 
was come, can be no bar for eleQing of dower when is 
is come. 1 Bulft, 173. 1 Leon. 285. Dyer 358, 

If a woman takes a leaſe for life of her huſband's lands 
after his death, ſhe ſhall have no dower, becauſe ſhe can- 
not demand it againſt herſelf; and if ſhe takes a leaſe for 
years only, yet ſhe ſhall not ſue to have dower durin 
theſe years, becauſe it was her own aCt to ſuſpend the 
ſruit and effe&t of her dower during that time. Perk, 
350, F. N. B. 149. AZ. þl. 103. 

If lands are given to the: huſband and wife, and ts the 
heirs of the huſband, who dies, the wife may diſagree 
to this eſtate made during the coverture, and thea it will 
be an eſtate to the huſband and his heirs ab initio, and fo 
ſhe ſhall have her dower thercof ; but if the eſtate be 
made to the huſband and wife ſor the life of the huſband, 
remainder to the right heirs of the huſband, it ſhould 
ſeem ſhe cannot in this caſe diſagree, becauſe the eſtate 
upon the huſband's death is determined: and gone, Perk. 
352» 353, 3 Co. 27+ 


| 7: Of the proceedings and damages in dower unde nibil 
habet. | 

' Before the ſtatute of Marlb. cap. 12. in dower wnde ni- 
bil habet [ſee title Dote unde nihil -habet] there were 
days of common return, as in other- real aQtionsy which 
;was miſchievous to the wife, by reaſon of the long delay 
ſhe claiming but an eſtate for hte z/ but this is now reme- 
died by that aCt, and four days k 4 return in. the year are 
given at leaſt, and that aCt extends likewiſe to the vouchee, 
but not to a writ of dower, nor to dower, ad o/tium ecclefiz, 
nor ex aſſenſu patris, unleſs it be wnde nihil babet ; but 33 
Hen. 8. cap. 21. extends to and gives the ſame return un 
every writ of dower... 2 In/l, 124. _ 
| In dower the tenant, at. the day of taking the inqueſt, 
after the jury had appeared, and before they were ſworn, 
made default, and a petit cape was awarded, and the tes 
nant at the day n banco informed the court, that he was 
| but tenant ſor life, and ,the reverſion in one 4. who at 
the day. in. B. ought to, be received, and the court ap* 
pointed him to. plead his plea-at the return of the petit 
cape, before which time his appearance ſeems idle, 5 

rownl. 126. CO LOCIUIBTSe {2 
In dower of lands in. L, 2. and MN. the ſheriff returns 
 plegti de eY A. B C. D. and the names of the ſum- 
moners. £. F, G. H. and that after the ſummons madey 
and fourteen days and more before the return of ity, at the 
'moſt uſual church-door of L. where part of the'lands lays 
fuch a Sunday, after ſermon.ended, be publicly proclaim» 
ed all and Gingular the rn contained, in-the writ, t9 


i 


fummate at by time of the fine levied, yet it being ini- 


be proclaimed according to 


5 « 
e form of the ſtatute in that 
' | ..*caſs 


' 
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caſe BITTY and indorſes.his,name to the return ; _- Fu 
ception was taken to this return,; becauſe [proclamation 


was not, made.at all the, church-doors 3. but per car's pro+ | 


clamation at, any. of the church-dgors ,is ſufficient z, but 
the return was held.ill, becauſe he fays\he hag proclaimed 


all and ſingular the things in thatywrit contained with- | of. dower- 4n4e; nibil babets,/it\ wasia good ples when 
| |ment, that ſhe had- accepted ſuch'a part) of: ſuch Ra 


out ſaying what. Hb. 133- 


_Error'to reverſe a judgment in dower. at the grand ſeſ- Jin ſuch a town; or county ; 


Gons in Wales ; "it appeared by the record, that the tenant 
appeared at the return of the ſummons, and day was given 
over, & adtunc venit\per attornat” & nibil dicit in barram ; 
whereupon confiderat” eff quod' tertia pars terrar'-& tene- 
ment” capiatur'4n manus. D'ni Regis ; and upon. day given. 
ad audiend judicium, jadgment was given quod. recufieret, 
anderror ailigned, that they ought not to have awarded a 
petit cape, becauſe the defendant appeared, and then they 
ought to have. given, judgment upon the. nibil dicit; for 
the petit cape 18 always. upon default after appearance, and 
js only to anſwer the default, as the grand cape is before 
appearan”e tO anſwer the default, and demand bot it 
was held no error, being only an awzrding of mote pro- 
ceſs than needs be, and it was an advantage to-the tenant 
by delaying of the demandant; and per Twiſatn, if_-er- 
roneous, they might now give judgment. upon. the; 'n(þ1/ 
aicit in this court. 1 ent, 6o, 2 Sand. 46. 8. C. 2 
Kib. 459 551, 605: S..C. iy ; 4 

_ Ercor cf a judgment in_dower in Newea/i/e court, be- 
cauſe the proceeding 'was by plaint, and no ſpecial; cuſtom 
certified to maintain it ; and; it was held; error, becauſe 
pleas of frank tenement cannot be held without-original 
\ writ; unleſs there be wy 3 caſtom for it: 1 \Lent. 

267, 2 Lev. 98, 123.'-9. C. 3 Keb.: 277,) 326, 421. 
G4 oh 
? in dower, if tenant makes default, by which grand cape 
ifſues, the demandant ſhall make her demand, tor no cer- 
tainty appears before'the demand made. , Bro. 96. 

In dower, one appears upow''the. grand cape, who in 
truth was but lefſee for years, and ſo might plead nan- 
tenurez and jf -now he might wage his law of non-ſum- 
mons, and.the writ be. abated, was the queſtion,' becauſe 
it was ſaid, that by wager of his law he affirms himſelf to 
be tenant ; but two. Juſtices only in court held that. he 
would be at no miſchief, . for being but leflee for ;years, if 
judgment and execution , were againit bim, -he might, 
notwithſtanding, enter upon the demandant: '\anather 
matter was, that where the writ, of dower. was :de tertta 
parte reftorie de ID. and the grand cape made; upon: it ac- 
cordingly, yet the ſheriff, by colour thereof, took the 
tithes ſevered from the two parts, and carried\them away, 


and per cur”, This is not ſuch a fſeiſure as is by the writ in- | 


tended, for he ought, only- to- have ſeifed generally," but 
not carry them away ;z and the court had a mind: to have 
committed him for a miſdemeanor... 1 Gean.192;11 
In dower, tenant demands the view ; demandanit coun- 
terpleads the view, becauſe her huſband dictd.;feifed, & 
hac-parat” efl verificare & petit judlicium &  dotem| ſuam 
de tenement” preditt fibi adjudicart ; tenant proteflando, 
that the huſband did not dic ſeiſed, demaers, -and ſhews 
for a cauſe that the .counterplea- pale | concladit, . far it 
ought.to have been. & petit judicinm, and quod texens de 
viſu excludatur ; and, the counterplea is. but dilataty,' and 
ought not to conclude, peremptorily for final}yudgment ; 
and of this. opinion . was Levinz, but two other Juſtices 
held it not ill ; alſo the: demand was of three-meſſuages, 
&c. where it ought to have been only of the third: part 
of them; and. if this might be-amended was doubted. 
3 Lev, 169. EF 3 £0) $74.0 9593021104 
In dower unde! nihil, fc, tenant demands the: view ; 


q county: of town, the bad no ot 
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39 if a woman had accepted-any- part of lier,d q 
though.;eyer ſo ſmall, of 7 ons teriant -in any | ioris 


| er-remedy for the: refidue; 
but by a writ of-right,of.dower zifor if ſhe/brought a ws 


whiek; being a great miſch 
to the, woman, is. remedied by that.|ſtatute,. which, pros 
vides that it ſhall be no plea in abatement, to. fay that fie 
hath received part of her dower of any other perſon be- 
fore the writ purchaſed and+this extends: 'as*'FelÞ to 
guardian, in;chivalry 4840 the tenant of the land,” becauſe 
J{uch guardian'is.to;rendep ber. dower, . 12:[//i: 261 1-99) 

In-dower the tenant pleads,-chat. after marriage the buG- 
band had ſettled. other lands on: the: demandant for-life, 
for her jointure, and that ſhe, after-his! death;] agreed 
thereto, and entered. accordingly z| the deniandant; replies; 
that ic was a voluntary 'ſettlement! of her /huſhandgicand 
traverſes, that; it; was [not for; ber [jointure, anÞ-»iflue 
thereupon z'add at the:nif} privs- the tenant made /tefaulr, 
avd a petit. cape awarded, and: returned, and judgment, 
that the demandant haye ſeifin ; and the demandant;ſug+ 
geſts that her huſband died ſeiſedy/ and prays a writ to in» 
quire, of the. damages,..returnable ſuch a day; the ſheriff 
returns, that he hath delivered ſcifin of the:lands particu- 
larly, and alſo an inquiſtion; which fiads: that! the lands 
are worth.4 140, 11.4. per atmumy and 'that/her-uſband 
had been dead {ix years and three quarters, and. that: ſhe 
had ſuſtained damages occafirne detentronis datis mitra valorem 
pred” & ultra miſas '& cufiag* Jjua' 1g 51. & proimifis' ts 
ca/iag* 20.8, and upon this the demandant gratis releaſes 
the 195 /. and demands judgment only for the 205. and 
judgment is given that. the demandant Ttecover tam vale» 
rem tertie partis predict from the death» of ' ber -huſtandz 
which came to 1257 k-qyam the 205, at: 11'l; der incres 
mento, in toto 2691. and the tenant brings. :errox,"\far 
that the damages being releaſed by the. demiindant,: there 
ought to have: heen no judgment againſt him for the va+ 
lue of the land; but the whole court: retolved, that the 
releaſe was only of the damages ſuſtained: occaftone detent 
tionts ;detis, and not of the; meſne- profits of the lands; 
for they are.,two diſtint things, as; appears! by Co. xt 
33+ a: Rofle: Entr. 237+ where thei: writ is' to inquire 
not only of the yalue of the:land,obut alfo of all thedas 
mages ratione detentionts ; and the; judgment is always 
entered accorflingly;' arid! a: fiere facros" lies for the da- 
mages ; and therefore the judgment was affirmed; Raym. 
' 260, In $:30- 60077 SPE 115108 SV | 
: As to damages in dower, they are given hy the ftatute 
of Merion, cap. 1. but that ſtatute Extends only to'\the 
poſſe ffory aQtion. of dower- unde -nibil; babet;and not' to 
'the writ of right -of -dower,: becauſe they: are intended 
'to be-given for! thei detention; of the poſſeſſion 3 and on 
| writs of right, whete the 7ight itſelf is queſtionable, no 
damages are given, becauſe no wrong done till the right 
| be determined; alſo that -{ſtatute extends on:y to. lands 
whereof. the huſband died feifed, aud therefore judg+ 
' ment for the 'damages was reverſed; becauſe the; jury did 
not: ind. that! the hufband died feifed 3 for/otherwile/ the 
ſhall have no damages.z as if the huſband aliens/:and 
takes back an eſtate for life, the wife ſhall recover dower, 
but: no! -daniages 3 'becatiſe this? dying+ {eiſedwas\ Only of 
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only, rendering rent; ſhe ſhall recover a third part of 'the 
|reveifion, with a third part ofthe rent and damages, be- 


{| cauſe. there he' died feifed as'the ſtatute ſpeaks: ' : Co. Lit, 


was demurred, becauſe alienavit does'not ſhew what eſtate. 
he aliened; for it may be a leaſefor ;years 3 but per: cur”, 
. Alienation implies all the eſtate which he had, and the ſta- 

tute /, 2. 48. :ouſts the view, where the. huſband aliens 
to the tenant. or any, of, his anceſtors ; add this-is in the 
very words of the ſtatute,,.apd a; reſpondeas. oufler awarded; 
but no- notice taken; whether the view was allowable in 
tower unde nibil hahet. 3 Lev. 1220. 0 


__ he 


24 c 13. f. 166. 2:4nf#/ 80: mio bas 3d act 
Damages muſt be/after demand of dower, for the heix 


is not-bound to aſſign. this proviſion tifl demanded, 'bes 


'cauſe the law caſts the freehold of the. whole upon him 
' which he cannot divide wittout the' concurcence of «the 
wife ; but a demand jr pais before'goad- teſtimony is duts 
ficient; and if. the heir appear the-far{tay.on furmmons, 
and plead that he hath been always ready; and Mill is, -tq 
irender her. dower ; ſhe may plead ſuch requeſt; and ifſue 
'the {eolfee"'df the beir cams 
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[may be taken- upon it 3" but 
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| - At.the Common. Law, beſort "the ſtatute of Wet, "I 
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'an eſtate of freehold, bait: if he. makes a'leafe: for years. 


(32. :: Dyer 284: pl.:334 Tel. 112-1: Dr.” and'Stud. lib. 
demandant_counterpleads it, becauſe the huſband: aliena- || = | 
vit tenement” pragdic? to the tenant,; &; boy Sc. and! in | 
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tot plead tout temp prifl, becauſe he had not the land all 


the time ſince the death of the anceſtor, and therefore ſhe 
ſhall recover the meſhes profits and damages againſt him, 
and if he hath not provided his indemnity and recom- 
pence againſt'the'heirz 'it is his own folly. Co. Zi. 32. 
"If the heir or feoffee aſſign dower, and the wife ac- 
cepteth thereof; ſhe loſeth her damages, becauſe having 
the dower, which is the principal, the cannot ſue for 
_ the damages, whith are but conſequential or acceflory. 
Co. Lit. 33. 4. © ; 


8. Of the admniafurement of dower. | 
If theheir within age aſlign to the wife more land in 
dower than fhe -ought to have, he himfelf ſhall have a 
writ of admeaſurement of dower at full age by the 
Common Law ; fo if too much be afſfigned-in dower by 
the heir within age, or his guardian in chivalry ; and 
the heir dies, his heir ſhall have ſuch writ to reQtify the 
aſſignment ; but the heir, in whoſe time the aſſigament 
of too much was by the guardian, cannot have ſuch 
writ till his full age, becauſe till then the intereſt of the 
guardian continues ; and if any wrong be done, it 1s to 
the guardian himſelf, and not to the heir ; if a difſeiſor 
aſſigns too much, the heir of the diffeifee ſhall have ad- 
meaſurement by the Common Law. #.N. B. 148. Cs. 
Lit. 39. a. 2 Int. 367. ; 

If the heir within age, before the guardian enters, aſ- 
figns too much in dower the guardian ſhall have a writ 
of admeaſurement of dower by the ſtatute of . 2. c. 
7. before which ſtatute the guardian hath no remedy, be- 
canſe the writ of admeaſurement being a real aCtion, 
lay not for the guardian, who had but a chattel ; alfo 
by the ſame ſtatute it is provided, that if the guardian 

urſue ſuch writ feintly, or by colluſion with the wife, 
the heir at ſull age ſhall have a writ of admeaſurement, 
and may allege the feint pleading or colluſion generally. 
2 Inſt. 367. 

If the wife after afſignment of dower improves the 

land, fo as thereby they become of greater value than the 
other two parts, no writ of admeaſurement lies ; ſo if 
they be of greater value, by reaſon of mines open at the 
time of the aſſignment, no writ of admeaſurement lies, 
becaufe the land in quantity was no more than ſhe ought 
to have ; and then it is lawful to work the mines, which 
were open at the time of ſuch aſſignment, F. N. B. 149. 
2 ” 368." 5 Co. 12. 
- If the ſheriff aſſigns too much in dower, by one book it 
ſeems that the heir ſhall have a writ of admeafurement ; 
but ©. Whether he ſhall have that, or a ſcire factas upon 
the recovery, which was of no more than the third part? 
Palm. 266. Bre. 83. | | | 

'Theſe writs of admeafurement of dewer are vicontiel, 
and not returnable ; and the, parties may plead before the 
ſheriff in the county, if they think fit ; but if they are 
removed in C. B. by a pone, as the plaintiff may without 
ſhewing any cauſe, and defendant upon ſhewing cauſe ; 
and thereupon proceſs goes out, viz, ſummons, attach- 
ment, and diftringas; then the ſheriff cannot make ad 
meaſurement, but ought to extend all the lands particu- 
larly, and return it in C, B. and upon that admeaſure- 
ment ſhall be made. F. N. B. 148. 


9. Of dower by cuſtom, dower ad oftium eccleſiz, dower 
ex aſſenſu patris, and dower de la plus belle. 

Dower by the cuflom. "This kind of dower varies ac- 
cording to the cuſtom and uſage of the place, and is to 
be governed accordingly ; and where ſuch cuſtom pre- 
vails, the wife cannot waive the proviſion thereby made 
for her, and claim her thirds at Common Law, becauſe 
all cuſtoms are equally ancient with the Common Law 
itſelf. Co. Lit. 33. b. Cro. Eliz. 825. 1 Leon. 62, 


177. | | 
= the cuſtom of gavelkind in Kent, the wife ſhall 
have the moiety ſo long as ſhe keeps herſelf chaſte and 
unmarried, and the reaſon of this proviſion: for the wife 
ſeems to be founded: on the. equal diſtribution, which is 
obſerved in this kind / of .inheritance in the ſame family 

| for their cqual ſupport ; and therefore. when: ſhe proves: 


4Y 


| chafte and unmarried, and non aliter, or non ſecrmdum 


] was ſaid, that rill admittance the cop 
hows huſband, and then he died feiſed, and fo his wife 


| death has relation to the time of the ſurrender ; yet that 
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alliance, this proviſion as to her ceaſes, and returns again 
mto the family ; but the preſurption is to continue tilt 
it be proved ſhe was delivered of a child, begotten during 
her widowhood, which may be in any ation brought by 
or againſt her. Co.-Lit. 33. b. r11. a. F.N.B, ths. 
Stanf. Prer. 44. b- 1 Rel Abr: 558, Bro, Dower 70. 
Bro. tit. Cuflom 67, 69, 72. 2 Fon. ty 'y 

Dower, and demands the third part of the lands of 
A. her late huſband lying in Kent, &c. defendant pleads 
that the cuſtom there is, that wives ſhall have the mojet 
of their huſband's lands in dower, ſo long as they live 


curſum communis legis, and that the demandant after the 
death of her firſt huſband had married the other de. 
mandant, &c. & per cur*, 'The cuſtom is good, and is the 
law in Kent ; and therefore ſhe can claim no other dower 
nor in any other manner, and the rather by reaſon of the 
negative concluſion. Cro. Eliz. 121, 1 Leon. 62, Mow 
260. pl. 408, 8.C. ; 
By the cuſtom of Borough-Englifh the widow halt 
have the whole of her huſband's lands in dower, which 
is called her free-bench. Co. Lit. 33.5. 1106, F.N, B. 
t5o. Cre. Eliz. 415. * Moor, pl. 565. The reaſon of 
which ſeems to be, that in theſe boroughs the eldeſt 
ſon” was introduced into the trade of his father, and 
therefore the youngeſt ſon inherited the land, and con- 
ſequently the wife that was intruſted with the younger 
children of her huſband had the whole during her life. 
Upon a ſpecial verdiCt, the cafe was this : a cuſtom of 
a manor was found to be, that if a copyholder in fce 
died ſeiſed, his wife ſhould hold it during her life as fra:# 
bank ; the lord enfeoffs the copyholder, who died ſciſed; 
and adjudged, that her cuſtomary eſtate was gone, becauſe 
by the acceſſion of the freehold the copyhold eftate was 
extinguiſhed, and ſo her huſband did not die ſeiſed there- 
of ; ſecus if the lord had enfeoffed a ſtranger, for then the 
copyhold remained ſo ſtill, and the cuſtom with it, Cre, 
Jar. 126. | ; 
Cuſtom of a manor was, that the wives 'of copyhold- 
ers for life ſhould enjoy their huſband's eſtates during 
widowhood ; and the caſe was, that A. a copyholder for 
life, purchafed"the freehold and inheritance of his copy- 
hold, but took the conveyance to B. and his heir dur- 
ing the life of A. remainder to . in fee, and then 4. 
dies ; adjudged, that his wife ſhould have her cuſtomary 
eſtate, becauſe the cuftomary eſtate of A. her huſband 
continued during his life, and was not extin&, nor at- 
tered by' the purchaſe of the freehold, which during his 
life was in B. and then all cuſtomary incidents to ſuch 
cuſtomary eſtate remain, whereof this is one, and grows 
out of it as an excreſcence' or fruit, and ſhe may enter 
| without admittance. Heb. 181, Cro. Fac. 573. 8. C. 
Cuſtom of a manor was, that the copyholders wives 
ſhould have' their free bench of all copyholds, whereof 
the huſband died feiſed; and a copyholder, being mar- 
ried, ſurrenders to A. in fee, by way of mortgage, for 
ſecuring ſeventy pounds, and this ſurrender was preſented 
to be inrolled ; but before admittance the ſurrenderer dies, 
and after his death A. is admitted; and if the wife ſhould 
have her free bench, was the queſtion. For the wife it 
old remained in 


within the: cuſtom ; and though the admittance aſter his 


is only by fQtion of law between the parties, but ſhall 
not prejudice the wife who is a ſtranger ; alſo, though 
the admittance hath relation to the marriage, which ws 
before, and is perfeted'by the death of the huſband ; and 
fo her title-was begun-and- perfeCted too, before the title 
of the ſurrendree ; but the court denied that the wife had 
-any-initiate title by the' marriage in this caſe, as women 
 have'to their 'dower at Cotamon Law ; but ſhe hath only 
conditional inception! of x title ſubje& to the huſband's 
power of preventing it by alienation, as here he mizht 
have done; for'-the : is not to bave her free bench but 
'where the huſband died Teifed z and this by the relation of 
the ſurrender he/did not ;'and adjudged necording'y. bl 


. 
*" % © 


|  wunchaſte, or A agaiti, and thereby contracts a new! 


Lev. 385. 4 Med..i251," 8, C. + Sath. 185: 
arth, 275. $.C. Skin, 406, HIM The 


D:' OW - 

The cuſtom of a manor was, that the wife of a copy- 
holder dying ſeiſed ſhould have her widow's eſtate; a 
commiſſion of bankruptcy is taken out 'againſt the copy 
holder, and his eſtate fold by the commiſhonersz bur be- 
fore the vendee was admitted the copyholder dies ; and yet 
adjudged that the widow's eſtate was gone, becauſe her 
haſband did not die fſeifed, his eſtate and right ' being 
bound by the fale, to which the admittance after has re- 
Jation, and deveſts the widow's eftate. Cro. Car. 569. 

If the cuſtom of a manor be, that if any of the tenants 
marry a widow ſhe ſhall have no dower, this is good ; but 
; cuſtom, that the wife of tenant in fee ſhall not be en- 
dowed, is not good. 1 Kol. Abr, 562. Dav. 30. 6. |: 

there þe a cuſtom, that where the huſband ſ=1]s his 
lands, and his wife receives part of the money, or it be ex- 

ded in the family, that his wife ſhall be barred of her 
dower, this may be good, I Rot, Abr. 562. Bro. tit. 

om . 8. 
CO ram, or common in Borotigh-Engliſh, gavel- 
kind, &c. is of the nature of the land there ; and women 
ſhall bave dower accordingly ; and fo it ſeems to be 
of rent, common, &c. newly- granted, though ſome 
have held the contrary ; and in all theſe caſes, whether it 
be of land, or rent, the cuſtom muſt be ſhewn- ſpecially 
Bro. tit, Cuft. 44,.58, 65, 69. Es | 

If the cuſtom be, that the wife ſhall have for her dower 
the moiety of the lands and tenements of her huſband, 
tr. the ſhall not be endowed of a fair, or bailiwick, be- 
cauſe the cuſtom ſhall be taken ſtritly, and theſe are no 
tenements;3 ſecus if they were appendant to a manor, 
whereof ſhe is dowable ; for then ſhe ſhall have a moiety 
of the profits as appendant to a moiety of the manor. 
Perk. 435 436-, 2 Std. 139. | 

Dower ad oftium eccle/iz, is where a man of full age, 
ſeiſed of lands in fee, after marriage endows his wife at 
the church-door of a moiety, a third, or other part of his 
lands, delaring them in certainty ; in which caſe, after 
her huſband's death, ſhe may enter into ſuch lands with- 
out any other aſſignment, becauſe the ſolemn aſſign- 
ment at the church-door is equivalent to the afſignment 
in pais by metes and bounds z but this aſſignment cannot 
be made before marriage, becauſe before ſhe is not intitled 
to dower. Lit. ſe#t. 39. Co. Lit. 34. a. 36. b. 37. 4. 

If this dower be afſigned, with a clauſe, that notwith- 
ſtanding any divorce that ſhall happen, that the wife ſhall 
hold it for her life, this is good, becauſe modus & con- 
ventio vincunt legem. Co. Lit. 32. a.- Co. Lit. 38. 

If tenant in tail aſſign ſuch dower, this ſhall not bind 
his iſſue againſt the ſtatute de donis, nor him in the res 
verſion after the ſtate ended. Co. Lit. 38. 

Dower ex aſſenſu patris is where the father is ſeiſed of 
lahds in fee ; and his fon and heir apparent after marriage 
endows his wife by the father's aſlent, ad »/tium eccleſie, 


of a certain quantity of them ; in which caſe, after the | /; 
tellis ad portandnm,—Rog. Hoved. /ub. anno 1191. ſee 


death of the ſon, his wife may enter into ſuch parcel, 
without any other aſſignment, though the father be living 
bat this aſſent of the father's muſt be by deed, becauſe 
his eſtate is to be charged in futuro, and this may likewiſe 
be of more than a third part. Lit. ſe. 40. Co. Lit. 
35» 30. Perk. 444. Br. 7. 80. Plowd. 304. b. Cre. 

ac. 169. 

Theſe dowers ad oflium eccle/ie, or ex afſenſu patris, if 
the wife enters and affents to them, are a good bar of her 
in Common Law, but ſhe may if ſhe will waive them, 
and claim her dower at Common Law, becauſe being 
made after the marriage, ſhe is not bound by them. 4 
Co, rt, Co. Lit. 36. Br. 97. 3 Leon. 272. 

Theſe dowers follow the nature of dower at Common 
Law, and the wife may have a writ of dower for them, 
though they are certain, as well as for her dower at 
Common Law, and as well againſt the guardian as the 
terretznant. © C2. Lit. 35. F. N, B. 150. 

Theſe dowers are good, though the wife be under the. 
age of nine years at the time of her huſband's death, be- 
ing made by conſent. Co. Lit. 33. 4.- 37. @& _ 


Theſe dowers are forfeited for high or petit treaſon in P/ 


the huſband; and ſo they were anciently, if he were at-; 
tainted of felony, or murder ; but now in theſe laſt caſes 
hy are ſaved by the ſtatutes 1 Ed. 6. c. 2. and 5 Ed. 6 

You I, N?, 58, 


charge be iſſuing out of them 
ſhe A 3 


fatum de Redeclos jacentibus. 


- D Wm «i 
<. tr. and remain forfeitable- his attaindet of hi>k © 
petit treaſon. Co. Lit. 37. a. -n -n51:-ohoheg co 

Dower' de la plus belle is where 
chivalry, and the wife occu 
dian in-focage; if the wife 
ſuch guardian in chivalry, 
pray that the” wife"may +4 


; there is a guardian fri 
18 lands of the heir-as'guat- 

rings a writ of dower againſt 
he may ſhew this matter, ani 
endowed ae-la 


and the reaſon of this endowient was to prevent the-dif.. 
membering of the lands holden in chivalry, which are'prs 


part of the tenements, which ſhe hath in ſocage; for her 
life. | Lit: ſed; 48. Co: Lit. 48, 39. a. b. | 
are not of value ſufficient for her' dower, or if a rent- 
upon her ſhewing thereof, 

e ſhall recover of the guardian in chivalry to make it 
up. Lit. ſet, 49. Pirk. 451. | 

If all the lands which the huſband had were holden in 
ſocage, and his wife hath them as guardian in ſocage, ſhe 
ſhall be allowed the third part of the profits upon her ac- 
count in allowance of dower ; but ſhe cannot endow her- 


make herſelf judge in her own cauſe ; heither can the 
ſhe is guardian in ſocage, and may endow herſelf. Perk: 
45T. | 

For more learning on this ſubjef, fee 9g Vin. Abr. and 
2 Bac, Abr. tit. Dower. | 


Dowzy, {Dos mulieris) was in ancient time applied to 
that which the ,wife brings her huſband in marriage ; 


the marriage portion. 
Dow2y Bri. Among the Jews, the bridegroom at the 
time of the marriage gave his wife a dowtfy-bill; See 
Moſes and 'Aoron, p.235. Cawell, edit. 1127. | 
Dozen, Decenna, in the ſtatute for view of frank= 
pledge made 18 £4. 2, One of the articles for ſtewards in 
their leets to enquire of, is, if. all the dozeins be in the 
aſliſe of our Lord the King; and which not; and who re- 
ceive them. At. 3. ſee deciners. 
Devonſhire kerleys called dozens, 5 & 6 E4. 6. cap. 6. 
D:acca, A Drain Cum triginta pacris rati juxta 
diftum novum locum ex parte occidentali in dracca juxta foſ- 


uum in medio, & tradidiſſet draconem ſuum Petro' de P6r- 


Watte's Glaffory. | 
Item reddit computum de duobus quarteriis avene de toto exi- 


tribus buſſellis dragii ſupra mixtiz—& trituralit buſſellos or- 
det wel dragei avene—Conſuetud. domus de Farendon 
MS. fol. 11. In Staffordftire they now vuſe a ſort of malt 
made of oats mixed with barley, which they call dreg 
malt. And in Efex, &c. they have a grain called dreg, 
of which ſee The. Tufſer's Huſbandry, p. 32. 
D:ags, Seem to be wood or timber fo joined toge- 


Stat, 6; Hen. 6. c. 5. 


wet places.—Conce//mus humum illam gue «ft juxta dra- 
nam guam Walterus filius Amfridi tenut. 


Cartular. Abbat. Radinges. MS. fol. 10. a. 
| | D2apery, The meaſure and aulnage of cloths, 2 
'3- C' Ih. 47 Ed: 3. c 1. 4 Ed. 4s £1; 


att. 


34.8, c, ©, 


8 M 


otherwiſe called maritagium, or marriage goods ; but theſe 
are termed more properly, goods given in marriage, and 
1 1nft. 31. | : 


There is allo a ſort of 


T:ana, A drain, or water-courſe to ſew and empty 


Y 


Y 


| lus belle of the * 
tenemients in ſocage ; and it will be adjudged accordingly * 


- 


_ þuBlico, and for the defence of the realtn.” Lit. ſe. 
40» | WE, | 4 PO 
After judgment given, the wife may take her neigh- 
bours, and in their preſence endow herſelf of the faireſt - 


If the lands, which the wife hath as guardian in ſocage; | 


ſelf of the third part thereof 4 becauſe that would be to - 


heir, in a writ of dower brought againſt him, plead that - 


Contin. Hiſt. Croyland: - 


P- 479- ad 

D2aco Aegis, The ſtandard,” enſign, or military co- | 
lours bore in war by our former Kings, having the hgure 
of a dragon upon them.—Cum rex Angliz firifſet ſignum 


Wzagium, Drag, A coarſer ſort of bread corn.—— 


tu grangie trituratis per ſummam, & de xvii. quarteriis & - 


that, that ſwimming or floating upon the water, they may 
bear a burden, or load of other wares down the river, 


Cartular. Ab- 
| bat. Glaſton, MS. fol. 29.—/l/ud pratum in Thiſtlemor 
quod efi intra vetus foſſatum & nemus de Godeſhall, & in« 
ter dranam, &. rzperiam de Avene cum tata crifta' difti foſ= 


Ed. 
1K, 3. c. 8. 


The 


D R A 
"The wearing of foreign cloths prohibited, 11 E9. 3. 
&. 2. | | : 
Importation of foreign cloths prohibted, 11 Ed. 3 
C.J. 4 Ed. 4+ ©. Is . | 
Pordien clothiers may ſettle in England, 11 Ed. 3. «< 5. 

[Penalties of defeQive cloths, and of negleQs in the 
aulnager, 25 Ed. 3. /t. 4. co 1. 3 Re. 2+. 6:2. 7 R. 2, 
c. 9. 12 R. 2. c. 14, 11 H.6b. c.g. 4 £4. 4. < 1. 

Subſidy on cloths ſold, 27 Ed. 3. ff. 1. c 4. certain 
cloths exempted for three years, 1 ZH. 4. c. 19. 

Allowance to be made to buyer for defeQtive cloths, 
27 Ed. 3 c. 4 

Cloths 
5 Ed. 3. c.7. 3 H.8. c.7. 

Friſe free of ſubſidy, 5o Ed. 3. c.8. _ 

Cogware and Kendal cloths may be of leſs aſſiſe, as 
uſual, 13 R. 2. ff. 1. c. 10, 9 H. 4. c. 2. 

Cloths ſhall be opened in the counties of Somerſet, Dor- 
ſet, and Gloucefter, before they be fold, as in Eſſex, 13 

2, fl. 1. c. 11. | | | 
wade ſhall buy Guilfcrd cloths before they be fulled and 
ſealed, 15 R. 2. c. 10. . 

Cloths may be made of any length and breadth, 17 R. 
2. C. 2. & 

'The penalty of making deceitful cloths, or ſelling them 
without the aulnager's ſeal, 17 R. 2. c, 2. 

The aulnager ſhall have no affured eſtate in his office, 
17 R. 2. c. 5. 31 Hin. 6. c 5. 

Cloths made in London ſhall be ſealed before ſale, as 
formerly, 4 H. 4. c.6. 17 Ed. 4. c. 5. 

Aulnage of cloths may be let to farm, 4 H. 4. c. 24. 
17 Ed. 4. c. 5. 

The aſliſe of cloths eſtabliſhed, 4 H. 4. c. 10. Re- 
pealed, 9 H. 4. c. 6. Confirmed, 13 H. 4. c.1. 8 Ed. 
4. C- I. 4 Fac. be C. 2. | | 

Cloths 7" to be tacked or plaited beſore they be ſealed, 
12 H. 4-0. 

Cloths cut into ſmall garments to pay cuſtom according 
to the rate, 11 ZH. 4. c. 7. 

How the word cloth ſhall be interpreted, 11 4. 6. 
c. 9. | 

Wages to be paid in money, 4 £4. 4. c. 1. /þ- 5. 
Ann. c. 16. f. 6. 1 Geo. 1. c. v5. /. 12. 

Liberty to put flocks in certain cloths in Devonſhire, 
7 Ed. 4. c. 2. 


IO 


Woollen yarn and cloths unfulled not to be exported, | 


7 Ed.g.c. 3- 3 H.8. c. 7. 


; 7 | 
The length and breadth of cloths, and the order of 


dying them, 1 R. 3 c. 8. 
Italian merchants prohibited to occupy drapery, 1 R. 


J- <. 9. f 8, 10. 

'Woollen cloths not to be exported till they are rowed, 
hn and ſhorn, 3 H. 7. c. 11. 34.8. c. 7. 5 
H. 8. c. 3. | 

Certain cheap cloths excepted, 3 H. 8. co. 7. /. 2: 

The price of cloth limited, the .fineft to 165. a yard, 
&c. 4 Hd, 7. 8. ENS 

Where cuſtom ſhall be paid when cloths are packed in 
one port, and ſhipped in another, 11 #. 7. c. 6. 

For ſealing of cloth of gold and ſilver, 4 H. 8. c. 6, 

For making of Devon/bire white ſtreits, 5 Hd. 8 « 2. 
6 H. 8, c. 8. 7 £4.6. c. 9. 27 El. c. 18, 

Regulations to prevent deceits .in making cloth, 6 H. 
8. c. 9. 27 A. 8. 6.12. ren 6.c.2. 5&6 
Ed. 6. c. 6b. 4&S 5P.& M.c.5s. 4 Jac. 1. c. 2. 21 
Fac. 1. c. 18. 

The ſelling of white cloths to ſtrangers reſtrained, 14 
& 15 HB. c.1. 27 H. c. 13. 

Veſies and ſet cloths made in S»#7, not to be within 


the affiſe, 14 & 15 FA. 8. c. 11. | 

Regulation of the clothing trade in W/arceflerſhire, 25 
H.8. c. 18. 1d 

Rents of houſes not to be raiſed in the clothing towns 
in Worce/lerſhire, 25 H. 8. c. 18. /. 3. 

Clothier to weave bis mark,. and ſet his ſeal, 27 H. 8. 


Cc. 12. | 
 Wiarceflerfeire cloths to be ſealed by the ſearchers, 27 
H. 8. c.12, /. 5. Packing of Jeb whites, 33 H. 8. 
Co Js | 


|s 
| | Exportation 


:. to bo ; 
"rt not be exported before they be - fulled, &c. |/. 


| Cloths of fmall value may. be exported + 
Th Bo 8B} bl lt as; © Tbs | is 9% 97 
The ale of. the breadth, of kerſeys repealed, 33.1], 


» Co e: 


| cloths unrowed t&c. of the val 
prohibited: ont C. th... : Value of 37, 


For the making of coverlets in Yorkfire, 34 & 35 1, 


| 
: 8, Ce IO. 


| For Welhh friles and cottons, 34 & 35H 8. c ;; 
34 & 35 H.8. c.26. 121. 1 Fac. 1: c. 25. /, 28. 
| Length to be marked on ihe ſeal, 3 & 4 Ed. 6. c. 2 
Shrinking cloth not 10 be fold, 3 & 4 £4.6. ;., 


[ Meaſure and weight. of 

6 Ed. 6. c. 6. /. 3+ | | | 

FR long Warcdfters and ſhort Worcefters, Ibid. fea. g. 
+1 | ;| | 

The meaſure in Sufot*, Nerfolt, Efix, Wilftire, Gl 
cefter and S:mer/ſet, [bid. jeft. 8. & 10. 

Of Devanſhire kerleys, Taunton and Bridgwater cloths, 
Weih friſes, Cheſhire cottons, &c. 1bid. ſed. 14, 17 & 
21. 

Who may make broad cloth, 5 & 6 Eg. 6. :. 8. 
The uſe of gig-mills prohibited, 5 & 6 E. 6, c 
22, | 

Inhabitants of cities, &c. may make cloth though they 
have not been apprentices, 1 44. fi. 

A clothier ſhall keep but oue. 

'c. If. fo 2. Mark cs | 

W here woollen ctoth may be woven, 2 & 3 P. & 14, 
c. 11. /.6. 4&S5P.& M.c.5 <« 32+ 

For viewing and ſealing Bridgwater cloths, 2 & 3 P. 
& MM. c. 12. | 

None to make woollen cloths unleſs they have been 
apprentices, 4& 5P.& M. c. 5. /. 33. | 

Where wollen cloth may be made, 1 E!. c. 14. 
Oar 2 not to hire workmen for leſs than a year, 5 
<fpadbe bo 4 | 
| Suffolk &. Kentiſh cloths not to be exported un- 


cloth in Kent and Sa/ſx, 5 


J+ Ce . | 
ma@32P.ouKk 


| wrought, 8 El. c, 6. 


| Regulations of the drapers, cottoners and friſers of 
| Shrewſbury, 8 El. c. 7. Repealed, 14 El. c. 12. 
| Drapers where difabled, 8 El. c. 7. / 6. 
' The duty of the aulnager in the county of Lancaſter, 
8 El. c. 1a. 

Kerſeys not to be above the length of eighteen yards, 
I4 El. c. 10. Repealed, 3 Fac. 1. c. 16. 

Inhabitants of Somerſet, Gloceſier ſhire and Wilts, may 
\ make cloth out of market towns, 4i8 El. c. 16. 
| The breadth of weſt country cloths, 27 El. c 17. 
' Made perpetual, 35 El. c. 7. 

For the making of woollen cloths in Devon and Corn- 
woll, called plain white ſtraights, &c. 247 El. c. 18. 
For the clothiers in Bax/tead in Eſj:x, 27 El. c. 23. 


| The aflize of coloured cloths in Somer/e/fhire, Tc. 35 


El. c. 9. | 
© Devonſhire ketſeys &c. 3 Face Is 
c. 16, 


| Forfeitures, &c. to be recovered with coſts, 35 £1. 
c. 10. /[. &, 10. 
The lord mayor and maſter and wardens of the cloth- 
| workers, may ſearch the work of al] perſons cccupying. 
the broad ſhears in Londin, 3g El. c. 13. 
Againſt tentering northern cloth, 39 El. c. 30. 
Cloths not to be wrought deceitfully, nor ſtretched, 
43 El. c. 10. 

Penalty on clothiers, &c. reſuſing to obey the order of 
wages, I Fac. bh. & ©. /. 7. 

Clothier, being Juſtice of peace, not 
weavers, 1 Fac. 1. c. 6. /. 9. 


35 El. c. i0- 


to rate wages of 
None to incur penalty for want of length, breadth. &c- 
of Welſh cottons under i5 d. per yard, 1 Fac. $ & 25 
f. 28. 21 Fac. L. c: 28. 7 "ES 

Welſh cottons not to be ſearched or ſealed, 3 ac. 1» 
c. 17. 3 Car. 1. c. 5. {-20, 

Gioth ſealed to be ſearched only by the buyer, 4 FL 
$o| £2. [22 "y) 
| Buyer to bave half the penalty of faults not yn , 
4 Fac, I, & 2» þo 23- WEAR 


Cogware.and other coarſe cloths made in the northern 


nties, need not be ſearched, 4 Fac. 1. c. 165 
"F or the free. vending of Hf cloth, 21 Fac. 1. c. g: 
 Hot-preſling of -cloth-probibited, 21. Fa. 1. c.18. 

Regulations . of - bay: making in the -Datch- bay-ball. at 
Colcheſter, 12 Car: 2.6. 22: 1.Geo./L, gt. 

For the making of cloth in the Weſt Riding of Yor k- 
ſhire, 13 & 14 Car. 2, c..32- 11 Geo. 1.6.24; | 7' Geo. 
2. £25. 11-Geoe 2, c. 28, 14 Geo. 2. 6 35. 


For the making of Kidermin/ter ſtuffs, 22 & 23 Car. | Gal 


” The market of Blackwell Hall regulated, 8 W. 3. 


* Fhe duty on. exportation taken. away, 11 & 12 J/. 3. 
20. ſe abc 4 hate Be 
* The avtnage duty taken away, 11 & 12.9; 3. : 20 


. 2» | £14 310} 43 | 
/ A duty on broad cloths exported white, b Ann. c. 8, 
g Ann. c. 6. /- 18. : 3 
White. woollen cloth may be exported by any perſon, 
6 Ann. Cc. Os | + T6 JE] | | | 
For the true making of Yorkfhrre cloth, 7 Ann. c 13- 
1 Geo, 1. Cc. 15. fe 14. 11 Geo. 1. c. 24. 
For the true making of medley broad cloth, 10 Ann. 
£. 16. | 1. Geo. 1. & 15» Fee! 
Penalties to be recovered with coſts, - 1 Gez. 1. c. 51. 
. 16. WY | 
/ Who may be bay-weavers at Colche/ler, 1 Geo. 1. c. 


es 


_— 


ry | | 
> InſpeQtors to be elefted for the weſtern counties, 13 
Gee. 1. <. 23+ | | 

Penaity of millman, &c. not ſtamping the true length, 
tc, of broad cloth before it goes to the mill, 7 Geo. 2. 
C. 25» y / I, | 

"er FR of the manufaCture of narrow woollen: cloth 
inthe Weſt Riding of York, 11 Geo. 2. c. 28. | 

Juſtices to chuſe additional number of meaſurers and 
ſearchers of cloth, 14 Geo: 2: c. 35. 

See Woollen manufacture. _ 

TD:2aſcus, Grains, or the refuſe of malt after brewing, 
called ſtill in ſome places draines and draff.— Et preben-' 
dam quotidianam ad duzgs equos de granario nojiro jſumendam, 
wnum cribrum furfuri:, & majorem cuvam de draſco, i.e. 
a great baſket of grains. Ada. Paris in vit. Abb. S. Alb> 
bani, pos 

T:aw-gere, Any harneſs, or other furniture of, cart- | 
horſes for drawing a waggon, or other carriaye—Pro fac- 
tura de draw-gere per Walterum Carpenter de Langton. | 
Paroch. Antig. p. 549. See Kennet's G':ſſary. 

Wzawbacks. T he remedy againſt fraudulently land- 
ing goods which have had a drawback. 8 Ann. c. 13. 
eft. 16. 15214 $1999 | 1 MAKE 
f W:awlatches, Were thieves and robbers : Lambert in 
his Eiren.” lib. 1. c. 6. calls them thieves, waſlers, and. 
roberds-men ; words grown out of uſe. They are menti- 
oned in ſtat. 5 Ed. 3. c. 14. andq R.e2. 6 5% 

Þ:avs and Carz. See Catts. | 

W:cdgermen. See Oyſters. 1; 6% 

T2 Welt, Signifies a double right, that is, jus poſ- 
ſeſſunis'&' jus domnnii.  Braft. lib. 4. cap. 27+ & lib. 4 
traCt. 4. cap. 4. & 5. traft. 5. cap. 5. Co. on. Litt.:fol. 

Dzenched, Is an. obſolete word, and fignifies to.over- 
come, from the Germ. - | dr; 3 | w 

Drenches, or Drenges {Dreng:) Were tenants im cas 

| Arca an ancient MS. Domeſday, tit. Leſtreſc, Roger. 
vienſ. Neuton. - Hujus manerit altam terram 15 hon- 
nes, quos drenches wocabant, pro 15 manerns tenebant. 
They were (ſays Spelman} e genere Uorum- non ignobi- 
lium, cum finguli qui-in Domeſd. nominantur, ſingula . poſſe- 
 derent maneria. Such as at the coming in of the Conque- 
ror, being-put out of their eſtates,: were afterwards upon 

complaint” to him reſtored thereunto ; for that they be+ 
. "ing e owners thereof. were neither in auxiliv, or con- 
ſilo againſt him : of which number were Edwyne, a Dane, 
 Sharneburne of Norfolk, and others. Sir Edward Coke 
'on_ Littl.. fol. 5. b. ſays drenchs are free tenants of a. ma» 
- Dor:: miſprinted doubtleſs for drenches, and not:well-in- 


£ 
- 
. 
. 


- 
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n manebat quidam homo, qui vocabatur gamilbere, ts fit vis 


rus 'dreynghe ante conqueſtum, tenuit 4 
de domino: Rege in capite, pro tali Rirwikiny frees 


; Fridum dom. Regis, fuper qudtuor pedet the chinavie dom. Regrs, 


. quotreſcanque ad manerium fuum de Mansfield jactari i iy 
inclaudet paleſridum domint Regis aabit et rare roo ride 
mertarum.. ; Mon. Angl. 2 tom. fol: 598. a. In ” ka 
T. RE. (i.e. inthe time of King Edward) ſurrunt quin- 
que bide, medo ſunt ibi ſex drenghs. Domeſday, tit. Derby, 
© 773: VET | 

Drengage, (Drengagium; wel Wer agrez - Drengarii,) 
The tenure by which he drenches held their lands. Of 
which ſee Tr1n,'21 Ed. 3. Eber. and Northumb:- Ret. 191: 
Netandum «ft, eos omnes eoriumve anteceſſores, qui e drengo- 
rum claſſe erant, vel per drengagium tenuere, Jna incoluiſſe 
patrimonia ante adventum Normannorum: Speiman. 

Deift of the Fozeſt / Agitatio animalium in forefta) 1s 
an exaCt view or examination what cattle are in the fo- 
reſt, that it may be known whether it be over=charged; 
or not, and whoſe the [beaſts are ; atid whether: they are 
commonable beaſts, Wc. \When, how often in the year; 
by whom, and in what manner this drift is to be made, 
ſee Manwoed, part. 2. cap. 15. and 4 Infl. fol. 309. © 

Duklean (Sax, Drinc lean; in ſome” records written 
potura arinklan) Is a contribution of tenants towards as 


potation, or an ale provided to entertain the lord or his 
iteward ; a Srot=ale, F 


Profdennes, — Dued dominus debet habcy? drofdennes © 


arbores, de creſcentia x, annorum & infra | Kane.” Paſch; 
44 Edw. 3. quere. Drijdenn, drif and drotten, among our 
Saxons ſignified a grove or woody place, where cattle were 
kept; and the keeper of them was called Drofinan. 
Domeſday. F133 | (2 
Dzofiand, or D2yfland, (from the Sax.. dryfens, i. e. 
driven) Was anciently a quit-rent," or yeariy payment 
made; by ſome tenants to the King; or their "landlords, 
for driving their cattle through the marior to fairs, -or thar- 
kets. Mr. Philip's MiAlakten Recompence, fol" 49. 
 Dzout, (Fr. Droit) Right : in law there are fix kinds of 
at, VIZ. 991 n £4041: 51 | 
I. Fus recuperandi, 
2. Tus intrandi. 
3. Jus habenai. 
4+ Fus retinendi. 
| 5. Fus perapiendi. 
6. Tus poſſidendi, I 
Al theſe ſeveral forts of rights,” following the relations 
of their obje&ts, are the efteRts of the Civil Law, Vide 
Coke on Liitl, fol. 266. and 345. b.—Of mere droit, and 
very right, fat. 27 H.8. cap. 26. 5 
Dzort de Advowſon. See Fiectg de avoratione et- 
© -Deoitecloſe. See Hedo' clauſo. xÞh | 
D2oit. de Dower. _ See Keio dotis. AE 5 
ID29it-patent. See Keds patens, and Caliborp's Rep. 


| fol. 132+ 


D.vit ſur. diſclaimer, . See Reo ſur diſclaims Fo 
D2offen, * BY wh 


D2u, - All according to the book of Dymeſtay, 


Duff,  -f ſignify a thicket, or wood, in a valley. 
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T:omones, Dromos; D2omundaz, At firſt theſe 
words ſignified high ſhips, but afterwards thoſe which we 
now call men of war, and in this ſenſe it is uſed in f/at- 
fengham, anno 1292, in Knighton, lib. 3. cap. 14. &. 
Tres majores naves. ſubſequuntur 3 guas vulgo dromones ap- 
pellant : galee vero levirres, tf ad quelibet aptanda agilipres 
precedunt.. Gayfrid.. Vinel; uf. Ric. Kepi+ lter Hieroſol. 
C, 60, Duum projet worſe Acon vehficaret, 8 tdus Ju- 
mii, . apparuit ei navis quedam permaxima, q:am dtooe - 
dam appellant, miſſa a Saladino. Mott. Far. ſub ant 
IJQTI+.", . IONTAVGE ., ”— wh 
20va, A drove, a drift. way, or comm .'road for 
driving cattle, — Walterus Cantuar. ardbrepiſcapus —_— 
fit ad witam magifiro Michaeli de Bercham fan's de 
Rede & Haute juxra Bercham cum omnibus ſus furibus & 
pertinentiis, drovis, viis, ſemitis & faſſatis, Dat. 10 hal, 


"terpreted, See Baron. Anglie, fol. 118, a, In Cokeney 
MN | & 


Sept."1319. | Ex regi/t, Ecdlete Chrifii Cantuar. MS. 
T2oyers, 
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D2overs, Are thoſe who buy cattle' in one place to | 
ſell in another ; they are to be married men and houſ- 
5 Eliz. c. 12. and if they 


holders, aud be licenced, by ſtat. 
drive their cattle on the Lord's day; they ſhall forfeit 20 5. 
by 1 Car. 1. c, t- drovers not to be deemed bankrupts, 
5 Geo. 2. c. 30. ſet. 40. Sce Cattir: "iu 
D2uggeria, Þ2zogeria, A place of drugs, a drug- 
gilt's ſhop.—Luoddam meſſuagium filum m vico Northlode 
inter tenementum quod fuit Wilhelmi de Schefteſbury capel- 
lani & tenementum proxime druggeriam, quod gurdem tenc- 


mentum, &c, Cartular. Abbat. Glaſton, MS. fol, 


I25. @» | | 
uns. Drugs rated, -or unrated, to what duties i- 
2 W. & M. ſeſſ. 2. c. 4+ f. 12. 


able on importation. 
3& 4 Amn. c. 4. /. 8. | 

Drugs for dying excepted, 3 Ann. c. 4. /. 8. 8 Gez. 
I. c. I5. /. 10. | 

Drugs imported in Eng//b ſhipping were to Pay the 
full value mentioned in the book of rates, and thoſe other- 
wiſe imported, treble the value, 8 & 9 /F. 3. c. 34. 
Made perpetual, 7 Ann. cap. 7. /. 26. 

What time allowed for exportation, 2 & 3 Ann. c. 9. 
J. 13. 7 Geo. 1. fl. 1. c. 21. þ. 10. 

American drugs may be imported from any of the Bri- 
ti/þ plantations, 7 Ann. c. 8. /. 12. | 

The value of drugs how to be aſcertained in order to fix 
the duty, 10 Ann. c. 2. fe 33. 11 Geo. I. © 7. f. 1, 


2, 2 

q The duties how to be managed, 10 Ann. c. 26. /. 77. 
: In what caſes to be repaid on exportaticn, 10 Ann. 
Cc. 26. /. 41. 

Senna, charged as a medicinal drug, 1 Geo. 1. c. 43. /« 3- 

Drugs, &c. how to be ſearched and examined, 10 
Geo. 1. c. 20. | 

Duty on drugs repealed, 11 Geo. 1. c. 7. /. 9. 

Borax and camphor refined in Great Britain, inticled 
to a drawback, 17 Geo. 2. c. 31. /. 3. | 

Gum Senega may be imported from any part of Europe, 
25 Geo. 2. c. 32. 

Additional duties impoſed on the importation and ex- 
portation of gum Senega and gum Arabic, 5 Geo. 3. Cc. 37, 
ſet.1. 'The exportation of gum Senega from Africa, con- 
fined to Great Britain only, ſame ſtat. ſed. 4. 

Thirty tons weight of the gums Senezga and Arabic, al- 
lowed - be exported annually to [reland, 16 Geo. 3. c. 

6. ſeCt. 5. 
2 Daunkeaneſs. | See Alehouſes. 

Tzn erchange, (Cambium Siccum) Is a term invented 
in former times for the diſguiling and covering of. uſury ; 
in which ſomething was pretended to paſs on both ſides, 
whereas in truth nothing paſſed but on one fide, in which 
reſpect it was called dry. Stat. 3 H. 7.c. 5. 

2m rent, A rent reſerved without clauſe of diſtreſs. 
See Hent Deck- 

Duarium, Doarium, Dozarium, 'The dowry or 
jJointure of a wife ſettled on her in marriage, to be en- 
joyed after her huſband's deceaſe. "The word d:wrie is 
by Fr. Funius, rightly referred to the old Engliſh, to 
dowe, i. e. to give, as Chaucer, to whom for evermore my 
heart I dowe. See Kennet's Gloſſary. © 

Dublin. Sza-town annexed to the archbiſhoprick of 
Dublin. . 4 Ann. c. 26. 

Tubs. Dover. | 

Tuces tecum, Is a writ commanding one to appear 
at a day in the Chancery, and to bring with him ſome 
evidence, or other thing that the court would view. See 
the New Book of Entries, verba Duces tecum. There is 
alſo another kind of duces tecum direfted to a ſheriff, upon 
return that he cannot bring his priſoner without danger of 
death, he being adeo languidus; then the court grants a 
" habeas corpus in the nature of a duces tecum lrcet lan- 
guidus . | 

Wuel, (Duellum) according to PFlita, eff ſingularis 

pugna inter duos al frobandam veritatem litis, & qui vice- 
Tit, probaſſe intelligitur, &c, Stat. de finibus levatis, 27 
#4. 1. The trial by duel, ccmbat, or camp-fight, in 
"doubtful caſes is now diſuſed, though the law on which 
* j,was grounded be ſtill in force. See 3 part. In/?. ol, 


| Plac. in Itin.. apud Celſtriam, 14 Hen: 7. 


| by their proweſs they obtained any famous victory, 


l_ 


Geo, 2. C. | 4 BY; 


221. and'ſee Combat. Petr libettatem habere 
hannes Stanley arm. clamat, quod- fi aliquis platitaverit abs 
quem de libero tenemento in"curia ſua de Alford per brou, "i 
mini comitis de 1efta patent. tenere & ter minare pr ediflum 
placttum per. duellum, prout jus oft per communem legem, 
eW1l. 
tio ſao, 
rgatas ter 


duelfurn fox 


_— 


Stephanus de Nerbona omnibus ———Sciatis me dedi 
lielmo filie Radulphi de Filungele pro homagio & ſer; 
& propter duellum quod fecit pro mey— Duas vi 
re——Hine dat. MS. Will. Dugdale, mil, 

Duel, fignifies likewiſe a fighting between two, upop 
fome quarrel precedent. See PYouniride. - : 

Duke, Dux, In ancient times among the Romans fo. 
nified dudterem exercitus, ſuch aslead their armies ; who ;f 
were by their ſoldiers ſaluted 7mper atores, as OY 
verb. teudal verb. Dux, proveth out of Livy, Tully, and 
others: fince that time thoſe were called #uces, to whom the 
King commirted the government of any- province, 4, In 
ſome nations to this day the fovereigns of the country are 
called by this name, as Florence, or the Great Duke of 
Tuſcany, Duke of Milan, In England, duke is the next 
ſecular dignity to. the Prince of Jules. And (as Cane 
den ſays) heretofore in the Saxon times they were called 
dukes without any addition, being mere officers and leaders 
of armies. After the coming in of the Conqueror, there were 
none who bore this title till Zdwerd the "I hird's days, who 
mage Edward his ſon Duke of Ccrnwe'l. Since that there 
have been ſeveral made, whoſe titles have deſcended þ 
inheritance to their poſterity ; they were created with (0- 
lemnity per cinfluram gladit, cappague & tirculi our in 
capite impoſitionem. See Cimden Brit. pag. 166. Zazium it 
Feudis, pag. 4+ num. 7. Cafſan de Conſuet. Burgund. þ. 
6. 10. and Fearne's Glory of Generoſity, 139. At this day 
we have many of theſe created Dukes in England, whoſe 
titles are very well known to every body. Cowell, wit. 
1727. 

Humſrief. A duty of exciſe granted to that town, 
3 Geo. 1.c. 6. 10 Geo. 2.c. 7. 

Dum 'fuit injra actatem, Is a writ which lies ſoc 
him, that befare he came to his full age, made a feof 
ment of his land in fee, or for term of lile, or in tail, to 
recover them again from him, to whom he conveyed 
them. F. N. B. fel. 192. 

Oum non fuit conmpos mentis, Is a writ that li- 
eth againſt the alicnee, or leſſee, for him that not being 
of ſound memory, did alien any Jands or tenements in 
fee-fimple, fee- tail, for term ot life, or for years. F. 
N. B. fol. 202. 

Tun, Dune, A mountain or open place : therefore 
the names of towns which end in dur, were either built 
on hills, or near hills in open 


moons Rk 
-* Duna, 'A. bank' of earth caſt up, the ſide of a ditch 


—— Faciet foſſatam adeo forte & bonum prout voiuit, 1ta 
quod: fundum a retro dune uiriuſque ſoſſati fit in funao 14 
pedum, Cartular. Glafton. MS. f. 75. 

Dunbar, A duty of exciſe granted to that town, 5 
Geo. 1.c. IQ, 10 Geo. 2.c. 4. 4 Geo. 2, c. 11. 20 Geo 
2. Go 17. 

Dundee. A duty of exciſe granted to that town, 4 
20 Geo. 2. c, 17. * 30A Ok 

Duno, A ſort of baſe coin leſs than a farthing, 3 
double. Nec. denarios invenirunt preter ofto duniones 
ui flerlingos duos non valebant.— Girald. Cambr. apud 

hartoni Anpgl. Sacr. p. 2. , . 

Ounjon, A Site A 8 Pj villa Rex habet caftels 
lum quoddam, \ ſupra caſtellum autem unum dungeonem- 
Du Frejſne. | 
' Dunnarium, — Pateat —— guod ego Jobannes de 


 Mohun miles dedit abbati & canons de Nutle paſturam 


Dat 29 Ed. 3- Pf- 


omnibus brueris feu dunnariis 'mets. 
; It ſcems 


nes Decan. & Capit., Eccl. Cath. Chriſti Oxon. 


to ſignify a down, a hill, or heathy ground. 
 Sunjetts, Thoſe who dwell on 


hills or mountaius, 
from the Sax. dun, a bill, and Sax. data, an inbabitant. 
Dunſtable. - See Spagionmium. TINT 
Dunum ſinus, "The creek at Dun/ty Lear Winby 


| Nh 
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Dum and Duna, A down, in which termination | make it dureſs at Common Law, yet it may be relieved 
(in ſome a little varied into don) many names of our towns againſt, 2 Vern, 497. | s al 
end, as Aſhdown, Cleydon, &c. Domeſday. p | But in this, every caſe muſt depend on its own circum- 
Husd:na, "A jury of twelve men. Robertus Tref- ſtances; for where' 4. being taken by the huſband 
lian Tuſlitiarius——apud S, Albanum convocari feet duo- } going to bed to his wife, gave ſecurities for payment of 
denam quam pridte averraverat ad indiftandum & proden- | 5OOL. and a bill being brought to be relieved againſt . | 
dum malefattores. Tho. Wallingham, p. 276. the ſecurities, ſuggeſting a plot to catch him; and that . = 
Duvdena manu. See Friburgy and Dath. the defendant with an ax threatened to cut him in pieces z | 
Duplicate is uſed by Crompton, for the ſecond let- | but there being no proof of a plot, and it appearing-that 
ters patent granted by the 'Lord Chancellor in a caſe | the ſecurities, were entered into at three ſeveral times, and 
wherein he had formerly done the ſame, and was there- when the plaintiff wag in cool blood, and that he joined 
fore thought void. Cromp. Furiſdia. fol. 215. Allo a|in concealing the conſideration thereof, the court refuſed 
ſecond letter written and ſent to the fame party and pur- | to relieve, Preced. Ghan, 266. | | 
ofe as a former, for fear of miſcarriage of the firſt, or Alſo by a rule of. the Common Law courts, all war- 
{other reaſon, is called a duplicate. | Alſo any copy or | rants for confelling judgments, taken by any ſheriff or 
tranſcript of a writing is called.a duplicate, 'The word 1s bailiff from any perſon in his or their cuſtody by arreſt, 
uſed 14 Car. 2. cap. 10. if not executed in the preſence of ſome ſworn attorficy 
Dupioaes. See Gambezon. | {of either court, and his name ſet or ſubſcribed thereto as 
Duplum, A ſort of bread ſo called, made for the | a witneſs, ſhall not be good, or of any force 3 and up- 
monks, $6 on oath made that the ſame was done, the ſame ſhall be 
Durden, A thicket of woood in a valley. (et aſide, and the ſheriff or officer may be puniſhed for ſo | 
" tHureſs (Duritia) Is where one is. kept in priſon, or doing ; and if judgment be centered thereon, the ſame on 
reſtrained of his liberty, contrary to the order of law, or | motion will be vacated and ſet aſide ; and if the exe- 
threatened to be killed, maimed, or beaten : and if ſuch | cution thereon be executed, the party will have reſtitution 
perſon fo in priſon, or in fear of ſuch threats, make | awarded him. 2 Bac: Abr. 156, 157. | 
any ſpecialty or obligation by reaſon of ſuch impriſon- | - The dureſs that will avoid a ' deed muſt be done to 
ment or threats, ſuch deed is void in law; and in _ any | the party himſelf; therefore if 4. and B. enter into an 
ation brought upon ſuch ſpecialty, the party may plead, | obligation, by reaſon of dureſs done to 4. B. ſhall not 
that it was made by dureſſe; and ſo avoid the aCtion. | avoid this obligation, though 4. may, becauſe he ſhall 
Broke in his Abridgement joineth dureſs and manaſſe to- | not ayoid it by dureſs to a ſtranger. 1 Rel. Abr. 687. 
gether, 4. &. duritiam & minas ; hardſhip and threatnings. | 1 Brownl. 66, : | 
Cnuell, | ; Yon. But a ſon ſhall avoid his deed for dureſs to his father ; 
Every legal contrat muſt be the at of the under- | ſo ſhall the father his deed, by reaſon of dureſs to his fon. 
ſtanding, which they are incapable of uſing, who are un- | 1 Kel. Abr. 687, 2 Brownl. 276. 
der reſtraint and terrors; and therefore the law requires Allo the = ſhall avoid a deed made by dureſs to 
the free aſſent of the parties as efſential to every contraCt, | tis wife. 1 Ro/. Abr. 687, 2 Brownl. 276.8. P. 
and that they be not under any force or violence. 2 But a ſervant ſhall not avoid a deed made by dureſs to 
Bac. Abr. 155. | his maſter, nor vice verſa, 1 Rel. 4br. 687. 2 Brownl. 

It ſeems clearly as, that where a perſon is illegally] 276. 8. P., 
reſtrained of his liberty by being confined in a common { If a man makes a leaſe by dureſs, and: the leſſee en. 
goal or elſewhere, and during ſuch reſtraint enters into | ters, the lefſor ſhall have an afſiſe againſt him as a difſei- 
2 bond, or other ſecurity, to the perſon who cauſes the | for, for the free cenſent of parties being eſſential to all 

reſtraint, that he may avoid the ſame for dureſs of im- | contraCts, where either, of the partics is under force and 
priſonment. Co. Lit 253. Fenk. 106. | violence, his free afſenut cannot be ſuppoſed, and there- 

But if a man be impriſoned by order of law, the | fore ſuch contraCt is void, and the perion_ who enters by 
plaintiff may take a feoffment of him, or a bond for | virtue of it is a wrong doer. Bro. tit. Difſeijin 63. | 
his ſatisfaftion, and for the deliverance of the defend- | But if a man by dureſs make a feottment and livery 
ant, notwithlianding that impriſonment ; for this is not] in perſon, he ſhall have no afliſe againſt the feoffee, be- 
by dureſs of impriſonment, becauſe he' was- in priſon by | cauſe fuch' dureſs ſhall got be preſumed, for then the 
a courſe of law ; for it is not accounted in law dureſs of | power of the pa's, who was preſent at the folemnity, 
impriſonment, but where either the impriſonment, or the | would have becn ſuppoſed to have come to his reſcue. 
dureſs that is offered in priſon, or at large, is tortious or | Bro. tit, Diſſei/in 63. See 2 Inft. 483. 
unlawful, for executis juris non habet injuriam. 2 Inſt, | Soit a man acknowledges and. enrols a deed, he can- 
482, | not afterwards plead dureſs. Afoor 42. Cro. Eliz, 88. 

Lord Coke ſays, that for menaces, in four inſtances, a | S. P. | | | | 
' man may avoid his own aft, Firſt, for fear of loſs of | But a ſtatute merchant may be avoided by audita que- 

| life. Secondly, of loſs of member. Thirdly, of may- | rela, becauſe it was made by dureſs of impriſonment. 
hem. Fourthly, of impriſonment. 2 Inft, 483. 1 Rol. Abr. 687. Owen 142. S. C. 

If a man is taken by virtue of a proceſs, iſſuing out In debt for the arrears of an account, the defendant 
of a court that hath no power to grant ſuch proceſs, | may ſhew that the plaintifFof his own wrong impriſoned 
and for his enlargement gives bond to appear in the faid | the defendant and aſligned auditors to him, being in pri- 
court, this may be avoided, becauſe taken by dureſs ; | ſon, and that ſo the account was by dureſs. 1 Leon 13. 
adjudged in an ation upon ſuch bond, given by one who | A will ſhall be avoided by dureſs or menace of impri- 
was taken upon an attachment under the Privy-ſeal of | ſonment. Dyer 143. 6. | | 
the court of Requeſts; for that court had no power to| If a man takes AS. to wife by dureſs, though the 
grant ſuch proceſs ; and therefore it was no warrant to the | marriage be ſolemnized in facte eccleſiz, yet it is merely 

riff to take his body. Cre. Eliz. 646, 4 ſnft. 97. | void, and they are not huſband and wife, for without a 
$, C. Cro, Car. 596. free conſent there can be no marriage. Kelw. 52,6, 1 

If A. falſely charges B. with felony for ſtealing his | $:d. 65. _. | 
horſe, and procures a warrant from a Juſtice of peace | If. a man executes a deed by dureſs, he cannot plead 
to a conſtable, whereby he is taken, and being in ,cul- | zon «/? faAum, for it is. his deed, though he may avoid it 
tody, upon A's promiſe to diſcharge him, ſeals a bond | by ſpecial pleading judgment / ad, &c. 5 Co. 11g, 2 
for 10/7. to A. and is thereupon immediately diſcharged ; | /»/f. 483. S. P. See 9g Vin. Abr. and 2 Bac. Abr, tit. 
this bond may be avoided by dureſs; and fo ruled, it] Dureſs. See alſo Gaolers, Jmpriſoument, and (Ecclefi- 
appearing that the horſe was B's own horſe, and that | iftical Courts. | OE” 
theſe proceedings were only to cover the deceit. | Durham. Its biſhop and chancellor to be Juſtices of 
Allen, 92. | PT peace as uſual, 27 #7. 8. c. 24. f. 21. 

Alſo in equity, if a man by compulſion enters intoa | Proclamations how to be awarded on exigents, 31 
bond, though the terror and force are not ſufficient to | Eliz, c.9. /- 2. | | | 

Vou, T, N®. 58, 8K: + Ss 


ti. 2 
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Thie biſhop to have a deputy in the King's Bench and | 
CORE ny for receiving writs of proclamations, 31 
. & 9. |. 
F The erkeurs for not retarning then, 31 E/. c. 9. 
* 4+ | | 
Saving of other franchiſes belotiging to the bifhoprick | 
of Darham, 31 El. c. 9. /. 5. 
Writs of fpecial capias utlagatum, &c..to whom to be 
direCted, 31 EL c. 9. /. 6. 
One fee only to be taken on awarding a proclamation, 
Zk El. Co 9. þ 7. 
The knights and burgeſles for parliament how eleCted, 
25 Car, 2. c. 25s þ. | | 
The chancellor, &c, of the county palatine may grant 
commiſfrons for ſwearing affidavits in the courts of Dar- 
ham, 4 Geo. 3. e. 21. | | 
Wurnovarwum, Dorche/ter. 
Durobzovae, Roche/ter, 
Durolenum, LZenhamn, in Kent. 
Duroitnum, O/dfora, upon Lee in Eſſex.) 
Durotriges, Dor ſet/hire. 
Durfley, Blows without wounding or blood ; vulge 
dry-blows, from the Germ. Durre, ficcus, and Sax. Slege, 
ins. , 


þ 
. 


þ 


Jar, or travelling merchant, who has no ſettled habita- 
tion. $9 called becauſe their feet in travelling are co- 
vered with duft. Si quis extraneus mercator tranſiens per 
regnum, non habens terram, vel manſionem s by utcecomita-. 
tum, ſed yagans, qui vocatur pie poudreux, hoc eff Anglice 
Duity-foot, &c. Hence the court of pieporuder erefted 
for the relief of ſuch foreigners. See Piepowder. 
Duchy-court, Is a court wherein alt matters apper- 
taining to the duchy or county palatine of Lancaſter are 
decided by the decree of the Chancellor of that court : 
the original of it was in Henry the Fourth's days, who, 
obtained the crown by depoſing Richard the Second, and 
having the duchy of Lancaſter by deſcent, in right of his 
mother was ſeiſed thereof as King, and not as Duke; ſo 
that all the liberties, franchiſes and jurifditions of the 
faid duchy, paſſed from the King by his Great Seal, and 
not by livery or attornment, as the poſſeſhons of Ever 


wick, the earldom of March, and fuch others did, which | 


had deſcended to the King by other anceſtors than the 
King's ; but, at laſt, Henry the Fourth, by authority of 


F 


rliament, paſſed a charter, whereby the poſſeſſions, li- | 


Los. &;, of the ſaid duchy were ſevered from the 
crown ; yet Henry the Seventh reduced it to its former 


nature, as it was in Henry the Fifth's days. Crom. Fur, 
fol. 136. | 
The officers belonging to this court, are the Chancellor, | 


attorney, receiver-general, clerk of the court, meſſenger : 
befides which, there are certain aſſiſtants, as one attorney 
in the Exchequer, one attorney of the duchy in Chancery, 
four perſons learned in the law retained of counſel with 

the King in the ſaid court; whereof Gwin (in the pre- 
face to his Reading) ſpeaks: thus ; it grew out of the grant 
of King Edward the Third, who gave that duchy to his ſon 
John of Gaunt, and endowed it with ſuch royal rights, as 
the county palatine of Cheſter had. And forafmuch as 


it was afterwards extin&t in the perſon of King Henry 


the Fourth, by reaſon of the union of it with the crown, 
the ſame King (ſuſpeCting himſelf to be more rightfully 
duke of Lancafter than King of England), determined to 
ſave his right in the duchy, whatever ſhould befal the 
kingdom ; and therefore he ſeparated tbe duchy iſxom the 
crown, and fettled it fo in the natural perſons of himſelf 
and his heirs, as if he had been no King or politic 
body at all; in which condition it continued during the 
reign of Henry the Fifth and Henry the Sixth, that de- 
ſcended from him ; but when Edward the Fourth had (by 
tecovery of the crown) recontinued the right of the 
houſe of 7ork, he feare& not to: appropriate that duchy 
to the crown again; yet fo, that he ſuffered the: court 
and officers to remain as he found them ; in which man- 
ner it came, together with the crown, tro Henry the 
| Seventh, who, approving of Henry the Fourth's 0s 
de a 


like ſeparation of the duchy 


| 
| 


Duftn-foot, or Duffy-fatt, A foreigner, trader, ped- | 
chereby recoverable, is a duty before it is recovered ; be: 


4 
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and fo left it to his poſtertiy 
who ſtill enjoy it, © {49 Me Seller 
Commiſhoners of ſewers how a 
31 H.B. c. 8 [. 14. oF 
; Leaſes : mn lands to paſs the Duchy ſeal, 27 H 
+ X- tx. 4 6: | ; 
W hat lands fhall be parcel of the Duchy, and how tg 
paſs, and what new ones may be annexed, 29 {7, $ a 
ri.:/.6,7:&c. 16. 2& 3 Ph. & Ma. e. 20, © 
Grant of any office whereof the fees do not exceed 2 4 
per day, may be paffed by the Chancellor of the duchy. 
Sc. 27 Hi8. c. 11. [. 7: (9 

Debts due to the King in the dnchy ſhall be ſueq for 
there, 33 H. 8. c. Spa He 
The ſame fees ſor the commiſffion as in C 
T0 6: od wy | 

e ſame benefice ſhall be under its furvey as ancients: 
\'Y, 1 El. c, 4. /. 38. ND rÞ 
| Decrees of the duchy court concerning the King's 
ropyyond land how confirmed, 7 Fac. 1. c. 21. 
hancellor of the duchy impowered to take affidavits, 

i6 & 17 Car. 2. c. 19. : 

For other matters, Set Lancafter, and County pa 


ppointed for the duchy, 


bancery, 4 


latine. 


Daty, Any thing that is known to be due by law, and 


cauſe\the party intereſted in the ſame hath a power to re- 

cover-it, 2 Lill. 4 

Dwoined, z. e. conſumed; thus we ſay, to dwindle, 

ZDver, Was a learned lawyer, and Lord Chief Juſtice 

'of the Common Pleas. in. Queen Elizabeth's time : he 

wrote a book till much eſteemed, called his Crmments- 

r4es or Reports, 

* Dyers, Dying, and Tying Dzugs. Penalty of dying 

For with orchel, or cork, called jarcock, 1 R, 3, « 8, 
« IF, 

: Farther direQions for dying cloth, 3 & 4 E. 6, c, 2, 
« 4+ | 
Searchers in eve 
Ed."6. c. 6. /[. 37. 
} Proviſions for aboliſhing deceitful materials, and other 

frauds in dying, 23 £1. c. 9g. 13 Go. 1. c. 24, 
Penalty on ws logwood, 23 El. c. 9. /. 2. 

W7- dyer to fix a ſeal of lead to his cloth, 2 El, 
c. 9. [. 5. 

Dying wood of the growth of the Engiih plantations 
[not to 4 yr orted but to Englih plantations, 12 Car. 
'2. c. 18. /{. 18, 

* To be put on ſhore in England, &c. before it is carried 
'from thence, 15 Car. 2. c. 7. /. 9g. 

Logwood may be imported and uſed in dying, 13 & 
[14 Car. 2. c. 11. {. 26 & 27. 

Dying wood, to what duties liable on importation, 
$7. Mc [2-20 4 «<4. /. 8 - 

And what to pay on exportation, 8 Ges. 1, c. 15. 11, 

And within what time to be exported, 2 © 3 Ann. c. 
% / 13- 7 Ge... fl.t. c. 21. /. 10. | 


ere exempt 


= a. 4. M4 


ry boreugh to inſpeCt dying, 5&6 


ying goods in: general wh from duties on 
importation, 8 Geo. I. c. 15. /. 10. | 

Penalty of deceitful black dying, 13 Geo. I. £24 

Ae of uſing logwood in dying blue, 13 Geo. I. 
ce. 24. |. 3: 

Maſter, &:. of dyers company in Londen to appoint 
ſearchers, »3 Geo. b. c. 24. . 4. 

Duty 7 the exportation of logwood taken off, 7 G0 
3. &47- [« 1. 

Dyke-reeve, An officer that hath the overſight of the 
dykes and drains in Deeping fens, &c. mentioned 17 & 
18 Car. 2. cop. 18. 

Dynge-thajt, An o!d play, or ſport, of which it is 
hard to derive the name, or to define the thing. Ther? 
is a letter direQted to the official of the archdeacon of 
Richmond, for cenſuring one William Baker, chaplain of 
: Ripon, upon ſeveral articles - exhibited againſt him, of 
which one runs thus ltem fuit inventor principal:s cur 
Juſdam ludi peſtiferi & a jure reprobati, gui in vulgart ici 
tur Dynge-thritt, qui ſe magifi1um & abbatem illius ord 
ms fecerat nominari, & pro tali fe gefſit, & pres 


g 


p 


(by whoſe right alſo he obtained the kingdom) 


p 


- 
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yam clericos quam laices apud Ripon il'o luds noxis & damne- 
5 informavit. lov. 
Math. Hutton, S. T. P. ex Reg. Grenefeld Archiepif, Ebor, 


s, <> es 91. Ek 45 
A pfirt A- duty of exciſe granted to that townz 26 
Ges, 2. CG 44+ | | 


Dat. 16 kal. Nov. 1311, Colk&#an.| Whence venire cum toto 
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Dytenum, Didenum, A gitcany, Hitty, or fold; - 

| ac pleno dyteno, was to: fins jo _ 

Harveſt home. FHlomines de Heayngdon ad curiam, domi - Fo 

fingulis annis inter feſlum $. Michaelis.& $. Martini veni- 

ent cum toto ac pleno dyteno ficut harnus conſueverunt. 
Paroch, Antiq. p. 320. | 


\ 


EA0ALUS, From the Saxon Pal: cerviſia and Hus, | 


4must, now called an ale-houſe; a word which we 
often find in the laws of King pr je 

Eaytayn, In the Saxon laws of King Ethelred, cap. 6. 
— | Eabtayn occid tur, pertineat infrattto pacis in- 
tra curiam, vel adjacentias ejus, Eahtayn perſolvatur plena 
wera, Mr. Somner interprets Eahtayn to be eight men, or 
ſuch a number ſlain ; but the word ſeems rather to be a 
contration of heath-tain, a high thane, or ſuperior lord, 
the penalty on whoſe murder was augmented in propor- 
to his quality. Cowell, edit. 1727. 

Ealdecman, or Ealdozman, Aldermanus, Among the 
Saxons was as much as earl among the Danes, Camd. 
Brit. pag. 107. It is as much as an elder or flateſman, 
called by the Romans Senator, who were rather coun- 
ſellors at large, than employed in any particular office, as 
Comites were. See Countee. And that fignification we 
retain at this day almoſt in all our cities and boroughs, 
calling thoſe a/dermen that are affociates to the chief officer 
in the commou council of the town. 24 H. 8. cap. 13. 
Or ſometimes the chief officer himſelf, as in Stamford. 
Sce Alderman. 

Calſchozda, The privilege of aſlifing and ſelling ale 
and beer. As among the liberties granted by Henry the 
Second, to the abby of Gla/i;nbury— FHabeat qurque eadem 
 eccleſia ſacam & ſacam, on ſironde and on jfireme, on wade, 
ond on felde, on grithbriche, on Burchbrich hundred. 
Sotene, adda and ortelas, Ellehordas, buſe, herden, &:, 
Cartular. Abbat. Glaſton: MS. fol. 14. 

Earle, Sax. Exrle Lat. Comes and Conſul: This was 
a great title among the Saxons, and is the moſt ancient of 


iny of the peerage, there being no other title of honour | 


uſed among the preſent nobility, which was likewiſe in uſe 
among the Saxons, except this title of Ear/. The titles 
of honour among the Sax:ins were orignally three, viz. 
Atheling, Ealderinan, and Deſen, or Dean ; the firſt 
comes from the word Zth:l, which ſignifies n»ble, and 
was uſually applied tothe firſt of the Royal Line ; the 
other two words were applied to the reſt of the nobility ; 
only the Thani were afterwards diſtinguiſhed into majores 
and minores; the former were equal to our peers, and the 
later to our knights : but the-title Eur/, in Lat. Comes, in 
ancient times was given to thoſe who were affociates to the 
King in his councils and martial aQions: and the man- 
ner of their inveſtiture into that dignity was, per cand7u- 
ram gladit comitatus ; without any formal charter of crea- 
tion. See Dugdale's Warwickſhire, fol. 302. But the 

onqueror (as Canideri notes) gave this dignity in fee to 
bis nobles, annexing it to this or that county, or pro- 
vince; and allotted them for their maintenance a certain 
proportion of money ariſing from the prince's profits for the 
repens, fire forfeitures of the provinces : for example, 
e brings an ancient record in theſe words ; Henricus 2. 
Rex Angliz his verbis Comitem creavit ; ſciatis nos feciſſe 

ugonem Bigot comitem de Norf. &c. de tertio denario de 
Norwie. & Norfolk ; fieut aliguis Comes Angliz liberius - 
mitatum ſuum tenet. About the reign of King Fobn, and 
ever lince, our Kings have made earls by their charter, 
of this or that county, province, or city ; but of late, 
giving them no authority over the county, nor any part 
of the profits ariſing by it ; only ſome annual fee out of 
the Exchequer, &c. The manner of their creation is by 


4 


girding them with a ſword: Cam. p. 107. but ſee the 
{olemnity deſcribed more at large in Stow's Annals, page 
1121. 'T heirplace is next to a, marquiſs, and before a 
viſcount. Comtatus a comite dicitur; aut vice verſa. See 
more on this ſubjeCt in Spelman's Gleff. verbo Comites ; and 
in Selden's titles of Honour, fol. 676, and ſee Countee, 
Conſul, and Eo21, ; | | 

Earthen ware, to what duties liable, 4 Jill. & AM: 
feſſe. 2. te. 4 ſet. 48. | oor 

Eaſement A;/iamenttim, (from the French iſe, i. e. 
Commoditas) Is a ſervice, or convenience, which one 
neighbgur has of another by charter, or preſcription, withs 
out profit ;:as a way through his ground, a fink, or ſuch 
like. MKitchin, fel. 105. this, in the Civil Law, is called 
ſervitus predi:. Precipias R. quid” Jufle & fine di> 
latione permittat habere H. Aiſiamenta fua in byſco & int 
paſlura de villa, fc, Breve Regium vetus apud Glan- 
vi), lib. 12. cap. 14. A perſon may preſcribe tb-ati eaſe- 
ment in the freehold of anothery as belongifig to ſome an- 
cient houſe, or to land, &c. and a way over the land of 
another z a gateway, water-courſe, or waſhing place in 
another's ground, may be claimed by preſcription as eaſe- 
ments: but a multitude of perſons cannot preſcribe; 
though for an eaſemerit they may plead cuſtom. Cre; 
Fac. 170 3 Leon. 254, 3 Mod. 294. "To allege an 
eaſement by conſuevit only is the beſt way; and things of 
neceſſity ſhall not be extinguiſhed by unity of pofſeſſhon z 
but a way of a/zmay be there extinguiſhed. Lill. Abr. 
.496. See ÞPze\cription, | | 

Eaſter, From the Saxon Zafter; which was a goddeſs 
the Saxons worſhipped in the month of April; and 6 
called, becauſe ſhe was the goddeſs of the Eaſt. 

Eaft Þndia Company. 'This corporation was originally 
formed towards the latter end of the reign of Queen Et:- 
zabeth, as appears by their charter, which bears date in 
1599 : their privileges were renewed by King Fames r. 
and alſo by Charles the Second in 1662, and confirm 
by James 2. * 

'he ſubſcriptions, or ſhares, in this company, were 
only of 50 /. orginally ; and the direQtors having a con+ 
derable dividend to make in 1676, it was judged eligible 
to add the profits of the ſtock, inſtead of withdrawing 
them z whereby the ſhares were doubled, and from 50/7. 
advanced to 1004, and it appears by ſtat. 4& 5 W, &. 
A. c. 15. ef. 10. that in the year 1692, .their joint- 
ſtock was 744000 l. | | 

The company yp —rary, Bacrgp by the Dutch in Indiag 
ahd by the Great Mogul, began to decline at the Revolu- 
tion.—The war with France, put it into fo deplorable a 
condition, that, appearing ſcarce poſſible to be ſupported, 
a new one was erected. W | 

'The riſe of this new company was occafioned by the 
great caſe of the old one being. taken into conſideration 
by the parliament, which caſe had been depending ſotiffe 
years. On account of its intricacy, it had been firſt re- 
ferred by the parliament to the King, and by him back 
to the parliament, in the year 1698; 'wherl the old com- 
pany offering to advance 709,000 /. at 4 per cent. for the 
ſervice of the' government, in caſe the trade fo India 
might be ſettled on them, excluſive of all others; the. 
parliament feemed inglined -to embrace their. propo- 


In 


| fals. . 
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in the. interim, however, another body of merchants, 
of whom Mr. Sheperd was the chicf, and who were ſup- 
ported by Mr. Montague, Chancellor of the Exchequer, 
propoſed to the Houſe of Commons to raiſe two millions, 
at 8 per cent. upon condition that the trade to [ndia, might 
be ſettled on the ſubſcribers, excluſive of all others. They 
propoſed alſo, that theſe ſubſcribers ſhould not be obliged 
to trade into a joint ſtock ; but, if any members of them | 
ſhould afterwards deſire to be incorporated, a charter 


ſhould be granted to them for that purpoſe. | 


The parliament judged this new overture not only more 

advantageous to the government, but alſo very likely to 
fettle this controverted trade on a better foundation than it 
was on beſore : wherefore a bill was brought in for ſettling 
the trade to the Eaf? [ndies, according to thofe limita- 
tions, and ſome farther reſolutions. In conſequence 
of which, the old Eaft India company preſented a peti- 
tion againit this bill ; which, notwithſtanding, was paſt 
ed in favour of the new company, who obtained a char- 
ter of incorporation, dated September 5, 1698, by the 
name of, ** Fhe general ſociety intitled to the advantages 
given by an act of parliament, for advancing a ſum not 
exceeding two millions, for the ſervice of crown of 
Engiand ;” whereby the ſum total of all the ſubſcrip- 
tions was made the principal ſtock of the corporation ; 
and the new company became inveſted with the fame 
privileges, as were granted to the old company, by the 
chatter of King Charles 2. However, the old company 
was by the aCt, indulged with leave to trade to the Indies, 
until Micbaeinas 1703. 
The fund ot this new company became ſo conſiderable, 
and ſubſcriptions were carried on with ſuch facility, that, 
in leſs than two years, the company put to {ea forty ſhips, 
equipped for its commetce ; which was double the num- 
ber employed by the old company, in the moſt flouriſh- 
_ ing times of its traffic ; and they ſent annually, at leaſt a 
million {terling in ſpecie to the [ngies, whereas the old 
company had never ſent above 500,000 /. ; 

1 he two companies ſubſiſted a few years in a ſeparate 
ſtate, when having a due regard to their common in- 
tereſt, and for preventing ſeveral inconveniencies that 
might otherwiſe have happened, both to themſelves and 
the nation in general, they agreed upon ſeveral articles 
for their union, 

Accordingly, in the year 1702, a new charter of union 
was granted the two companies by Queen Azne, under 
the name of «* The united company of merchants trading 
to the Ea/t Indies,” which was effentially the ſame with 
thoſe of King Charles, and, King William, becauſe, by 
the union, they adopted all the regulations made for the 
government of the old company : ſo that the united com- 
pany ſhould rather . be deemed the old company continu- 
ed, than a corporation ereCted upon a different eſtabliſh- 
ment. This charter being ſince expired, another, with 
new powers, was granted them, till 1730 ; and, the 17th 


year of King George I!. was continued until the 25th of 


March 1780; when, on three years notice, and repay- 
ment of the capital ſtock borrowed by the government, 
and the annuities, the company's right to the ſole and ex- 
cluſive trade to the Ea/-[ngies was to ceaſeand determine. 
To the 2,000,000 l. advanced by the new company to 
Wiilam 3. the united company, in the ſixth year of 
Queen Anne, lent the government 1,200,000 /. which 
made their whole loan amount to' 3,200,090 {. more ; 
| being what may properly be called the capital ſtock of the 
company : the tuſt loan of 2,000,090/. was ſecured by 
the government, out of the duties upon ſalt, and the ad- 
dicional ſtamp duties, granted in the gth and 1oth year of 
Hilliam 3. chargeable with the payment of 160,000 /. 
as a yearly fund for paying the intereſt at 8 per cent. But 
by the act of 3 George 2, this annuity of 160,000 /. 
was reduced to 128,000 /, and transferred as a charge 
upon the aggregate fund ; and, in 1749, it was reduced 
to three and a. half per cent, until Chri/imas. 1757, and 
after that to 3 per cent, But beſides this 3,200,000 /. 


there is a million more due by the public to this com- 
pany, being lent by them at 3 per cent, in the id ſeven- 


E A $ 
In regard to the cxconomy and policy of thi 
all perſons without pk 5 — Low: Puoa-rgte 
thereof, as well foreigners as natives, men and wom © 
with this circumſtance, that 5007. in the ſtock of ke 
company, gives the owner a vote in the general Raghugy 
and 2000/1, qualifies him to be choſen a direQor The 
direQtors are twenty-four in number, including the chair. 
man and deputy chairman, who may be re-ele<ted for fo : 
years ſucceſſively. They have falaries of 1501. a oO 
each, and the chairman 2007, 'The meetings, or Ou of 
directors are to be held, at leaſt, once a week; but - 
commonly oftener, being ſummoned as occaſion requires 
Out of the body of the direCtors are choſen divers com. 
mittees, who have the peculiar inſpeQtion of certzin 
branches of the company's buſineſs ; as the committee of 
correſpondence, committee of buying, committee of the 
treaſury, committee of ware-houſe, committee of ſhippin 
committee of accounts, committee of private trade 70g 
mittee of the houſe, and committee to prevent the growth 
of private trade, 
'Phis company 1s not only granted an excluſive privilege 
of trade to the /ngies, and other extraordinary conceſſions 
from the government, by their charter, but there are ſe. 
veral acts of parliament made in its behalf. See the Mer. 
chant's Lawyer, vel. 1, 

Ea/t India goods excepted out of the navigation a& 
12 Car. 2. c. 18. /[. 13. | ; 
Five per cent. on Eaft India ſtock, how to be anſwered 

to the government, 4 . & I. c 15. /[. 10. 

The Zaft India company's fund eſtabliſhed, 9 & 10 
W. 3. c. 44. 3 Geo. 2. c. 14. 

Limits of their trade, 9 & 10 7/. 3. co 44. /. br. 

Security to be given that goods laden in India be 
brought to England, 9g & 10 WW. 3. « 44. /. 69. 

Their ſtock a perſonal eſtate, ard exempt from taxes, 
9 & 10M. 3. c. 44. /. 71, 72. 

Duty of 5 per cent. to be paid to the company, 9 & 
10 WW. 3. c. 44. [.56. 

Excluſive trade granted to the company, 9 & 10 1/, 
C. 44. f. 81. 4 Geo. 2, c 14. | 

The proportions of ſaltpetre to be delivered by the com- 
panies when united, 1 Ann. /f. i. ©. 12. /. 11% 

SECurity to be given that their goods thatl not be un- 
laden out of Great Britain, 6 Ann. c. 3. 

Their capital increaſed, and their term enlarged, 6 Ann. 
fo 17. 

Officers of the cuſtoms ſhall take bond for the cuſtoms, 
6 Ann. c. 17. ſc 1}. 

Their trade to be ſecured notwithſtanding that their 
fund be redeemed, 10 Ann. c. 28. 

The company's ſecurity to be given for the cuſtoms, 
10 Ann. c. 29. : 

His Majeſty's ſubjeCts reſtrained from going to [ndia 
without leave of the company, or from taking commil- 
ſions from foreign ſtates for that purpoſe, 5 Geo. 1. «. 2. 
7 Geo. 1. £. 21, 
| Not to prejudice the right of the South Sea company, 5 
Geo. 1. c. 21. ſc 5. 

Impowered to Gul money on bottomtry to their cap- 
tains, &c, G6 Geo. I. c. 18. /. 26. | 

Regulations of their power of borrowing upon bond, 
7 Geo. I. ce 5e þo. 32> 
F Defendant on acquittal intitled to coſts, 7 Geo. 1. c 21. 
= | | 

Contracts and loans on foreign ſhips bound to the Ef 
Indies void, 7 Geo. 1. c. 21. Fe | 

Bills in the Exchequer may be filed for diſcovery 
unlawful trade, 7 Geo. 1. c. 21. f. 5. 

May export ſtores of war free, 7 Geo. I. c. 21. /. 1% - 

Penalty on joining in any /zdia company in the Auje 
trian Netherlands, g Geo.. c. 26. | 

A miſdemeanor for any ſubje& to be in India, &*. 
va authority, 9 Geo. I, c. 26. f. 6. 17 Geo. 1. 6 17: 
». If, 

Rage of 160,0001. reduced to 128,000 /. 3 Ge. 2+ 
Co 14s |. 4+ 

Reftrained from purchaſing more than the yearly value 

of 10,0001, 3 Geo. 2« c 14. /+ 14. The 


# 
Fd 


teenth year of his late Majeſty. 


i *C L h 
aggregate fund,” 3 Geo. 2, C- 20. |. 22. kad 
An anuity "of ©30z000 /. JAE to the Foſt In 
. company out of the forplus of the duty on ſpirituous li- 
uors, 17 Geo. 2. £17. 


Exclufive thatle Hot to be determined till after the 25th | 


larch 1780, 19 Geo 2.17. /. 13. _ ITY 
Fn oners Ts intand duties to Sed ics of Eaft 
Tadia company, and take account of lots of tea, &c. 18. 
Geo: 2. 6. 26. J- 6. fb”! 110i jeep InY 7 
Offences againſt 5 Ges. 1. c. 21. Excepted out of ge- 
eral pardon, 20 Geo. 2.'c. 52. {40 
Inſurance of 'ſhips 'and goods trading to India under 
new foreign commiſſions prohibited, 25 Geo. 2. c, 26, 
The troops of the *company made ſubje& to martial 
law, 27 Geo. 2. C. þ - Wi pI ol 
Miſdemeanors of their preſidents 'and council may be 
tried in England, 27 Geo. 2. ©. 9. /. 13. Wh 
His Majeſty may impower direQtors to authorize their 
-OVernor _ -> yr to hold courts martial at Fort 
Mariborough, 1 Geo. 3. c. 14. 
Eaft India company allowed to import printed callicocs, 
&c. for Af+ ican trade, 5 Geo. 3. t. Zo. | 
Five py cent. ad valorem, taid 6n\ all wrought Glks ard 
ſtuffs from Per/ia, China, and India; and on printed cal- 
licoes on exportation, 5 Geo. 3. e. 35. f. 2. | 
Dividends how'to be made,” 7 Geo. 3. c 49. 8 Gee. 3; 
c 10; 3 £4 --7-d "IL I.O23 1 $4104 347 « 
Annual exports of Britifh commodities to be made by 
the company, got FR. uh 
State of the Eaft India company's affairs to be annually 
delivered to the treaſury, 9 Geo. 3. < 24. /. 6, 8, 
Regulations for petſohs in ſervice of Za/? India 
pany, 10 Geo. 3. £47: | Ser" ON 
Eaftintus, An eaſterling, Sax. Eaft-Tyne, eaſterly coaſt 
or countty, In the laws of King Edward the Elder. — 


o 


com-' 


| $i /t eſtintus, / / nortintus, 'emendat ficut ſeriptura pacis 
tontinet Where it ſeems eaftintus was rather meant; 
 eaftinus, and nortintus, nordtinits, i. e. where he lived on, 
the caſt ſide of the river Tine, or on the north. Cowell, 
edit. 1727: oa Ped: \ | 

Caftioh trade, All the King's ſubjeAs may uſe. the 
Eaftlaiid trade, or be admitted of the Ea///and company, 
25 Car. 3. 7. /. 5 | 

Exton college, 


tenths, 1 Eliz. c. 4. [. 34. and its mairitenance provided 
for, 18 Ek. 27 . : , ; 
Ebvba, Ebb, or low tide, —S! extra. regnum in þt- 
regrinatione fuerit, dilationem habeit 40 dierum, & 
duorum fladdorum & unius ebb, guia de ultra mare, &c. 
BraQon, lib. 4. traCt. 1. cap. In quibus effonits da- 
bitur dilatio ad minus 40 dieru | 
Ib. tib. 5. trait. 2+ cap. 2. we og 
Ebdomadacius, An officer in cathedral churches, 
appointed weekly to ſuperviſe the regular performance of 
Divine ſervice and other duties, and to preſcribe the par- 
ticular office of each perſon attending in the choir, what 
part he is to bear for that week in reading, ſinging, 
praying, £&c. To which purpoſe the ſaid ebdimary or 
weeks-man, at the beginning of' his week, drew_up a 
form or bill of the reſpeQive perſons and their ſeveral al- 
lotted Enties, called tabz/a, and the perſons there entered 
were called Inrabulati—This appears particularly in the 
| ſtatutes of the church of St, Paul, digeſted by Ralph Bal- 
deck, dean, Anno 1295. AAS. penes Fob. Epiſc. Norwic. 
Ebedin, A relief, | 
-__ Eberemardez, Sax. | 
| Was one of thoſe crimes which, by Henry the Ficſt's 
Laws, cap. 1% emendari non poſſunt. Hoc ex ſcelerum 
genere fuit nulle pretio, (etiam apud Saxones noſtros) ex- 
prabilium, cum alia licuit pecuniis commutare. Spelman. 
£x bis piatitis quadam emendanitur centum ſolidis, quadam 
wera, guadam wita, quedam non poſunt emendart, que 
funt buſt rech, i. e. burglary, bernet, 7. e. ſetting a houſe 
on fire, open theft, i. e. robbery, & eberemurder. Leg. 
_ Hl. 1. cap. 12, B8ce Avereinurdec [3 | 
* Ebozarum, Jork. Þ 7 7 
Eccleſia (Lat) Is moſt commonly uſed for that place 
' where Almighty God is ſerved, commonly called a church, 
VoL. I, NY. 58, : | EN LOFT 


. 
- 


| chapel, "as to. a church, by the 


* 


/ How diſcharged from firſt fruits and | 


A | 
mM & unius find. & unius ebbe. | 


| 


| Flere merd, apertim murdruh, | 


&Þ + 
But Fiezherbert fays,” by this word. 
.a parſonage ;. and.therefore;if a pre 


14636 43:25: 16:1-k 

: ecclefa is meant vuly 
preſentment be made to a 
?, by name eccleſia 
change the. nature of it; and make 


S £4 


Ck. 
f, the church: of o Paul, Annd 


Me. C. 


9 4., p] 6+; Se.) I4 Ed. 3 Ht. 4 CG. 4+ 7.41} 34 UCL 
Ecclefiaſtical perſons £4 be amerced ; their. lay 
tenement,..J. C.; g Hen. 3-014. + oh 


in time of va- 


Patrons ſhall have. the cuſtody of abbeys 
cauon, AM. GC. 9; '», Z+ G& 33s L "035: 4 (ICTHLCY 4% 

The ſucceſſor ſhall have a remedy: for a treſpaſs: done 
to his houſe in the 'time of his -predecefior, ' Se. Marltb. 
$2PpÞ I+& Arti ©94% of 015005% 007 bars evils 

one ſhall reſort to religious houſes, and put them+to 
expences, &c. ' St. H/im,-i..3 Ed. 1. cop. 1. Lit, pat: 
ſuper prif. benor. Cler. 3:£86..24 oo 83" IT vi tt 1 
lections ſhall be free; Sr. Jim. 1, 43 Ed. 1. c.155 
| Art ;Cler, Q Ed: 2..c,.14+ \ ! £041 \ {iT 2161110 40 
iſhops ſhall hold plea in matterg merely \ſpiritual-for 
correction of — ; fin, as fornication, &c. Circumſp, 
agetss, 13 £4. 1: fl:4' of oo oO 3a bonitiizil 
. Allo ;pro carmeterie not tlatifay & pro ecilefia non decenter 


ornatd, | bid. GUN-D0Us S148 ; $63 
For penſians; Circumſp. agatis,. 13-Ed. 1... $ 1 i 


_ Alfo for diſputed. tithes not .excceding a fourth of the 
church, bid. Art: Cleri 9 £d..2; ff. 1:1. & 2. 
or violent laying hands on a clerk; or:defamation, 
Ibid. Art. mig Bd 4 fot ig &.g..! 
| . No tax Thall be laid on the religious orders, to be-car- 
[ried out of the realm, Stat.. De apportis relig. 35 Ed. 1; 
Me; Kor fe $6 3: 4 8443, 56, 5 Bd. 4 6. +: 56 
Yon ſhall buy goods of the clergy againſt their will, 
3 s > , "x%.- OL 341.» } $63 ; bs 
Where ſpiritual and temporal courts: may. both proceed, 
9 Ed. Q--£ 6. * 3 $ od 
_ Clerks in-the King's ſervice ſhall be:correQed by 'theic 
© wx but are excuſed reſidence, Art. Cler. 'g. Ed. 2. 
o Jo Co ©, x "== ” +8 4 SI 0 3A \ 
Diſtreſſes for the King ſhall not be made in poſſeſſion 
of the church, Are. Cler,' 9 £d. 2. fl.1. c.9; £1 
: The ability "of. a perſon preſented to a church ſhall be 
examined by the ordinary, Art. Cler.. g Ed. 2. fe. 1: & 13: 
The temporalties of biſhops ſhall not be unduly ſeized, 


% 


1 Ed. 3. fl. 2. c. 2. 14 Ed. 3. ft. 4. c 3. but'th 
a4 be admitted to' a fine for cotitempt,' 25 £4. 3. Ae. 6. 
Cc. v. |} ; | 


Purveyance ſhall not be made in the fees - of Holy 
church without the. owner's conſent, 14 Ed. 3. Af. 4. co 
1. nor of their you 18 £d. 3. ft. 3. c. 4. 31 Ed. 3. 
flee £. 4 1 Rich. 2..c. 3. | G3, <LI 
During 'vacation/the temporalities- of a biſhoprick ſhall 
be leaſed.tq. the dean and chapter, 14. Ed. 3, fi 4.'e. 5- 
Miniſters of holy church ſhall not be: anſwerable in the 
King's courts for matters: toucing' their juriſditiong 15 
Ed. 3. ff. 1. c. 6. © 7,43 4 2 TGT 
_ New purchaſed: lands of the clergy taxed to the'ſabſi- 
dies granted by the commons, 15' E£4.'3. A.'3. « 6. 
_ A biſhgp;not to:be impeached-for cauſe or crime wit 
out the King's ſpeciab.command, 18-£4.-4. B. 9.x. r. 
 Commiſhons:to enquire of ecclefialticat' jadges not to 
be granted, 18 £4.13..,\gq)-e, 6. 0 oo Ls 
Vo dance of a benefice. thall-he wried by the ecclefiaſti- 
cal juJge, 25 Ed. 3. ff. 3 c. 8, | | 
| | © Indictment 


h- 


E C C 


Inditments againſt ordinaries, &:, to ſet. forth the faCt, 
23 Ed. 3. ft. 3c. 9. Ne 

The wages of chaplains and curates limited, 36 Ed. 3. 
C 8. | Yap, n ' 
Liberties of the church confirmed, 50 Ed. 3. © 1, 

Prieſts ſhall not be arreſted while they are attending 
divine ſervice, 50 Ed. 3. c. 5. 1 R. 2. c. 15. 

Shall have their ation of treſpaſs againit purveyors 
offending, as they cannot purſue by way of crime, 1 KR. 
2. C. -J. 

The penalty of procuring perſons to be unduly indicted 
for procceding in the eccleſiaſtical courts, 1 R. 2. c. 13: 

If an eccleſiaftical perſon is fued for tithes taket! away, 
and excepts, &e. the plaintiff ſhall ſhew in ſpecial how 
it was lay chattel, t R. 2. c. 14. 

Whether a prior is perpetual or removeable, ſhall be 
tried by the ordinary, 9g KR. 2. c. 4. 

Prieſts taken in the Marſhalſea ſhall pay fuch fees as 
others, 9 R. 2. c. 5. EDEN | 

| Abbots may make attorneys in the courts of Staincliffe 
and Frendles, 3 ##. 5. /t. 2. c. 2. 9 H. 6. c. 10. 15 
H. 6. &. 7. | . | 

Abbots not to be appointed colleftors of tenths out of 
their county, 9 Hd. 5. c. 9. 

Members of the convocation ſhall have the ſame 
lege as members of parliament, 8 H. 6. c. 1. 

A pardon to the clergy. of all felonies, of rape, 
offences in taking exceſſive ſalaries, 27 ZH. 6. c. 6. 

The abbot of . Fountain permitted to wage his law by 
attorney, and to perform it by a commoigne, 33 42. 6. 
c. 6. | | 
The colle&tors of the difmes, while they are account- 
- ing in the Exchequer, ſhall not be liable to ſuits there, 
IR. 43» & I4- | 

The ordinaries may impriſon their clerks for inconti- 
_ nency, 1 #1. 7. c. 4. : | 

Patents of diſcharge of &/mes repealed, 1 HH. 7. c. 5. 
Reſtrained, 7 H. 7. c. 6. 

Eccleſiaſtical perſons reſtrained from taking farms and 
merchandizing, 21 H. 8. c. 13. and from keeping a tan- 
houſe or brewhouſe, /. 32 
; Not to hold two benefices with cure, 2x H. 8. c. r3. /. 9. 

Penalty of procuring diſpenſations from Rome, 22 H. 8. 


c. 13. [. 12, 27. 


of 


. 


privi- 


| | 


and of 


| profeſs to take upon them the cure of ſouls, and live not 


W ho may have diſpenſations for pluralities, 147d. /. 13. 


Citation out of the dioceſe prohibited, except in caſes 
of hereſy, probate of wills, &c. 23 H. 8. c 12. /, 5. 
Ec. 25 H. 8. c. 19. o- 3, 4s 5» 6- 

No penſion to be reſerved out of any living above the 
value of the third part, 26 H. 8. c. 3. /. 22. - 

Penſions not to be exaCted in Richmond, 26 H. 8. 
C. 15> 

The King impowered to appoint thirty-two perſons 
to examine the canons and conſtitutions, 25 He, 8. c. 19. 
27 H.8.c. 15. 35 H.8.c. 16. 3& 4 £4.6.c-11. 

Fruits taken in time of vacation ſhall be reſtored to the 
next incumbent, 28 FH. 8. c. 11. 

Incumbents may bequeath the corn fown uv 


n their 
glebe, 28 H. 8. c. 11. /. 6. anther 


The puniſhment of prieſts for incontinency, 32 H. 8. 


c. 10. 

Do&tors of the Civil Law, though married, may exer- 
ciſe eccleſiaſtical juriſdiction, 37 H. 8. c. 179. 1 Elz. 
C. tt. f. 12. | | 

The marriage of prieſts lawful, 2 & 3 Ed. 6. ec. 21, 
5 & 6 Ed. 6.c. 12. And their children legitimate, 1 ac. 
Jo 6 « j- fO. | 
The Queen authoriſed to appoint commiſhoners for 
exerciſe of ecclefiaſtical juriſdiction, 1 Elrz. c. 1. /. 18, 
Repealed, 16 Car. 1. c. 11. 

raudulent deeds to prevent remedy 
made void, 13 Eliz. c. 10. 

Leaſes by ſpiritual perſons for more than twenty-one 

years, or three lives, made void, 13 E£{:z. c. no. /. 3. 


= 


for dilapidations 


None ſhall retain any benefice, not being a deacon at F oyiftone-rock, Its light-houſe, how rebuilt, Ante 


the leaſt, 13 El:iz. c. 12. 13 & 14 Car. 2: c. 4. /. »3- 
' Leaſes of benefices with cure ſhall endure no longer 
than while the leſſor is reſident, 13 Ez. c. 10. (made 
perpetual, 3 Car. I, £4) I4 Eliz. C&. Ih hb IS, I6. 


Charges made upon benefices with A 
i En 10 ip Papers wth. core. ſhall be-woig, 


Bonds and covenants for. the enjoyment of ſuch "if 


of no more validity than le | 
of ag e 11. {. | WT » 9%. 65.84 Js. 
e ſtatute of 13 Eliz..c. 10. not _ 
i > ane 2 14 Eli. c. +3 F; oo” ——_ 
oney recovered in dilapidati F 
_ i, Eliz, * I by </ 18. ne gy? 9 empliged bn 
eſtriCtions to be obſerved in leaſes : 
cal perſons, 14 Kliz. c. 11. /. 19. HOO MOE 46-2 
ormer leaſes muſt expire, or be ſurrendered Wwithi 
three years after granting a new leaſe, 18 Eliz. c. It v4 
Sequeſtration to go againſt an incumbent that has 
leafed 4 benefice contrary to 13 Eliz. c. 20, 18 Ez 
& 11. fe 9. 
The power of bifhops to inflict fine 
ment ve away, i6 Car. I, Cc. 11. LM 54 2ommt 
Diſabled to exerciſe temporal juriſdiction, 16 Car 
t. 27. Repealed, 13 Car. 2. /l. 1. c. 2. | In 
' * Miniſters reſtored and confirmed, 12 Car. 2. c. 17 
| The ordinary juriſdiction of biſhops, &c, reſtored, 1 
Car. 2. /f. 1. @ 12. OY 
. The oath # efficio ſhall not be adminiſtered, 13 Car, 2, 
I. 6 T2. [4 
None to hold any living, or adminiſter the ſacrament 
unleſs epiſcopally ordained, 13 & 14 Car. 2, c. 4. / %a 
& 14. | . 
No difability to be incurred by any church cenſure in 
Scotland, 10 Ann. c. 2... 10. | | 
| Ccclefiaftical Juridiction, The doors of the Civil 
Law, although laymen, &'c. may exerciſe eccleſiaſtical 
juriſdiftion, by ſtat. 37 Hen. 8. c. 17. 
' Ecclefiaftical Laws. See Canon and Ercleſiaftical 
Courts, &c. | "a 
| Occleſiaftical Perſons, Are either regular or ſecular; 
regular, are fuch as lead a monaſtic life, under cer- 
tain rules, and have vowed obedience, perpetual chaſ- 
tity, and wilful poverty. When a man is profeſſed in 
any of the orders of religion, he is ſaid to be a man of re- 
ligion, a regular, or religious: of this ſort are abbots, 
priors, monks, friars, &c, Secular, are thoſe whole or- 
'dinery converſation is among thoſe of the world, and 


— 


, 


under any rule of religious orders : ſuch are biſhops, 
pariſh prieſts, &c. Cowell, edit. 1727. See Ecciefiafiical 
Courts, &'c. ; 
Eden, See Eluna, Kivers. | 
Eder, A hedge. Eder-breche, the treſpaſs of hedge- 
breaking. Sax. Eador-br yce, which occurs in the laws of 
King Mlfred, cap. 45. | 
| defuia, —— Scant guod ego Adam de Mohaut commi/s 
Demino Johanni de Barker pro ſervitio ſus totam terran: 
cum edeſtiis,. & cum omnibus pertin, ſuis, Ex Reyilter. 
Priorat. de Wormley. Perhaps from Ay{amenta, eale- 
ments. Blount imagines that this word comes from @de:, 
and is uſed for buildings. 
Edia, —— Pualiter quogue onera incumbentia Rigi & 
| Regns lrvius ad ediam communitatis ſupportari poterunt, 
Henr. Knighton, lib. 5. The learned Du Freſne unter- 
prets it aid, auxilium, But it is indeed meant of aſe, 
from the Saxon earth; and in I/eAmoreland they {Ull lay 
eathy for eaſy. Cowell, edit. 1727. - 
Eout, (Edifum) An ordinance or command ; a ſti 
tute, Lat. Law Dit. 


. 


\ 


Edinburgh, A duty of exciſe continued to the town, 
4 Geo. I. c. 5. © Geo. 1. c. 14. 1 Geo. 2. 6.22: 25 
Geo. 2. c. 9. A charitable fund for inſurance from fire 
at Edinburgh eſtabliſhed, 1 Geo, 2. c, 22. ſe. 4. The 
| murder of Porteous cenſured, 10 Geo. 2 c. 34, & 35 
For ereQting public buildings, and improving the ltreets 
there, 26 Geo. 2. c. 26. For ſupplying the city with 
water, 29 Geo. 2: @ 74+ 

Edmund's Bucy., See Dilla Fauftini. 


8 Ann. c. 17. 


C. 20s 
Ecle-vare, a5 H. $.'is the fry of 


Eelesfares, alias 
brood of eels. 


| 


EfFozcialifer, 


| "11 E / J Ae E 
Effozcialiter, With, military force. Tu ita effarelalitet 


venis cum equis & armis. Mat, Paris, anno 26S. 64 of 
 Efoxctamentum, ( Aforciamentum) A diſtreſs or in- 
niſition. Abbas veniat per aliquem liberum hominem. att«r= 
natum ſuum qualem praſentare voluerit ad Mere 2 
wuric tantum. Monalt. tom. 1. p. 280... So-\in; a char* 
ter of Edward 3. p. 832. Et tribus virgatis terre quietis de 
ſettis curiee £5 adventibus & afforciamentis, \' + | | 
(# Fracto2es, (Lat.) Burglars, that break open- houſes 
to ſteal. Qut ſurandi cauſa domos effringunt, vel ſeſe car- 
ere preripiunt ; etiam gui ſcrinia expoliant... MS. ; 
Efaſio ſanguims, 'The, mu'Et, fine,, wite, or penalty 
impoſed by the. old Engliſh laws for the. ſhedding of 
blood, which the King granted to many lords of manors, 
As*among the privileges granted to the abbey of - G/a/ton+ 
bury—— Abbas & conventus habent nomia vetita, hutefium 
kuatum, & effufionem ſanguinis, — Cartular. Abbat. 
Gla/ten. MS. fo. $7. a. 7 | | 
Efrecs, Ways, cntries, walks, or hedges; from the 
Sax. efter, poſt. ? T3 | 
E398. Penalty for taking eggs 
Hen. 7. c. 17.  Sce Game, -. 
_ Eai.de, The ſame with Gildum,  - _-/ | 
Egyptians, - (Egyptiani,) We commonly. call- them 
gop/ies, and by our ſtatutes, and the laws of England, 
they are a counterfeit kind of rogues, that being Engliſh 
or + /þ people, accompany themſelves together, diſguiſ- 
ing themſelves in their habits, blacking- their faces' and 
bodies, and framing to themſelves an. unknown language, 
wander up and -down, and under pretence of-telling for- 
tunes, curing diſeaſes, and ſuch like, abuſing the igno- 
rant comm -n people, by ſtealing all that is not too hot or 
too heavy for their carriage, Szat. 1 & 2 P. & M.'cap. 
and 5 Eiiz. cap. 20, Theſe are like thoſe whom 
the Italians call cingar!, ſpoken of by Franciſcus Leo in 
ſu Thejauro fori Eccieſicflict, part..prim., cap. 13: Cowell, 
edit. 727. | | 
Beyptions to be puniſhed as 
bepgars, 39 £!izs £..4. ſet, 2. Perſons pretending/to be 
cyplies, or wandering in the habit of Egypiians, &c, to be 
deemed rogues and. vagabonds, - 17 Geo. 2. cap. 5. ſet. 2. 
Sees F:lomes WRthaur ciergn, and Dagran's, *- 
Gia, An iſland, an eyry Sax. eage, Hence the names of 
places which end in ey, as Ramſey is the iſland of rams ; 
Sheppey is the iſland of /heep. Mat. Paris, .qnno 833. 
Herjey, the iſland of harts. Hence the Prench borrow 
their eau, water.  Coweil, edit. $92T>0i | TI 
EFj:i.g, A woman raviſhed or deflowered. Ejeftus, a 
whorermonger. Rex ſundavit ditlum hoſpitale ſuper decem 
lerojus, & dicunt quod difti leprofi erant de ejeQibus cavi- 
tatis Lincoln. Aon, 2 tom. pag. 388. (5% 14-7971 
' Cjectione cufforiie, ( Ejeftment de garde) Is a writ which 
lieth properly, againſt him who. caſteth out the guardian 
from any Jand during the minority of the heir, Reg. 
Oriz. fol. 227, . F. NB. 139. Termes de la Ley, verbo 
Gard, There are two. other writs not unlike /this ;- the 
one is termed doit de gard, or right of ward; the other 
raviſhnent of gard ; which ce in their places. ' 
Ejec1ne fcumac, Is a writ that lieth for the leſſee for 
term of. years, that is. caſt out. before his term expired,! 
either” by the leſſor or a ſtranger, Reg. Orig. fol. 227. 
F N. B fel. 2 » ; BER ('; {1} | 
 _ Ejeitmeat, \ An eje&tment is, an, ation for leſſee for 
Jeais to recover a. term when he is, ouſted, and -this is: 
now generally made uſe of to recover the poſſeſſion of 
lands. Gilbert's Law of £jcet. 1. | wa 
An ejetment is a mixed aCtion, in which a leflee for 
yezrs, when: ouſted, ſhall recover, his term, as alſo., his 
damages. &5 Co. 105. 9 Gr, 73. Glue 0959 $304 
. By the ancient, lay, lands and tenements-were never 
recovered in any perſonal aftion, but anciently the ;writs 
of :7!ry and af/iſe were the uſual means. for the .recoyery 
of the po/ſs/ſizn, and theſe lay only againſt the freebolger, 
becauſe the eſtate for years was heretofore only a, precarious 
polſelſion, and therefore to have aftions againſt ſuch per- 
ſons was to no purpoſe, becauſe ſuch terms were generally 
deſeated or determined before any iotricate title could be 
gcided ;.and were ſuch precarious poſſeſſions with reſpeRt 


of ſwans. or hawks, 11 


' vagabonds and ſturdy | 


E | 
to the pes _y the owner of 
ance, hag oyer them, that every ſuch lefli 
upoti-only as bis' bailiff; and i cult” coat; Nay wo 
recovered damages for the loſs of his poſſeſſion ; and if 
ouſted by his'leffor, he could'only'ſeek'#' remedy from his 
covenants. Nr Ws ben | 
| Thugs the, law. continued: till-the 4 Hen, 
it began to .be. reſolved, that an Socket poſſeſſionem 
' would lie to recover" the term itſelf. \It ſeems that the 
long terms about this time bad their beginning, which to 
ſecure to themſelves, the lefſees uſed,” when moleſted, to 
go into equity againſt the /efors for a Jþecific performante, 
and againſt ſtrangers, to bave perpettal 1njunttons to quiet 
their poſſeſſions ; which drawing the buſineb into. the 
courts of equity, was probably one reaſon” which obliged 
the. courts of law to come to-a-reſolution,” that they ſhould 
recover the land itſelf in an habere facias poſſeſſionem. * \ 
As this reſolution brought on. a new-method of trial 
unknown before to the Common Law, it became uſual for 
a many that had a right of entry into any lands, to ſeal 
leaſes of ejeQtment on, the land; and then any perſon that 
next entered. on the freehold was an ejeQor ;"buti'as this 
was a means of turning'any.man out of poſſeſſion; becauſe 
leflee would recover his. term without any notice to-the 
tenant in poſſeſſion, therefore the courts of juſtice would 
not ſuffer that they ſhould loſe their rolſeſſions - without 
any cryin to-defend them z wherefore' the / court 
made it a-ſtanding rule,” that .no plaintiff ſhould proceed 
in ejetment'to' recover: his-lands: againſt ſuch a7 feignel 
ejector,, without delivering the: tenant :in' poſſeſſion a de- 
claration, and making him an ejeQtor and proper defendant 
| Pw. . ity groin 'y 


s Lat 
wa 
2 


the freetiold and'inlierits 


| 


4. and then 


» 


if be pleaſed... | £0 7 7 > 4 : 
This was a- proper rule of court; and. in its power to 
form, or otherwiſe the court would be made inſtrumental 
in doing an injury to a third perſon, becauſe a declaration 
might otherwiſe be delivered to a:{tranger, a feint defence 
be made, and a verdift, judgment and execution obtained 
without'the tenant's having any notice of itz but-it'is not 
to: be doubted, /but thatſuch ations were brought at firſt 
againſt the real ejeCtor that reſided in the pofſeſſion'; but” 
becauſe any perſon that came into the land animo poſſidenat, 
was equally an-cjeQtor with him that reſided, the action, in 
firianeſs of law, might be brought againſt him 3 but be- 
cauſe this, :as has: been ſaid, turned! to the injury'of the 
reſiding /poſſeſor, the rule:-was made, that herſhould have 
notice of (it, and therefore-;they would not give judgment 
in ejetment, unleſs an affidavit was made that the tenant 
in poſſeſſion - was ſerved with -a copy of the declaration. 
| But the ancient cuſtom was, that ſuch leaſes were aCtuall 
to be ſealed and delivered; becauſe otherwiſe the plaintiff 


| would maintain.no title to the term, and were alſo obliged * 


to be ſealed/on the land itſelf, becauſe it was maintenance 
to. canyey out. of poſſefſion,” and: therefore 'in relation: to 
the quickneſs of the. remedy, the af/ize had the advantage, 
becauſe [none of. this preparation | was. required before» 
hand ; for the wtit of.affize;came down to the atſizes, and 
the jury was there warned, the cauſe tried, and judgment 
given; yet the method in ejeAtment, from the conveniency 
of the. repeated trials, notwithſtanding the previous pres 
paration, was generally preferred; oo + 
'Thus it: ſtood; till the :time 'of tthe Lord Ch. J.' Rolls, 
and he invented the. rule /Low'in uſe; which is, that if 
defendant comes into 'the room: of the! caſual. gjeftor, he 
ſhould-enter into'a rule to; confeſs leaſe, entry, and oufter, 
and ſhould ſtand upon the 7:#/e only, This rule was rea- 
ſonable,. becauſe-when the plaintiff bad made his /za/e upon 
the land, any third-perſon: that came: upon the Jand animys 
offjdendi,. in ſtriftneſs of law, was/an ejeCtor ; therefare, 
when any other cjeQor was placefl in' bis ſtead, it was very 
reaſonable in the court to impoſe terms upon him,: and 
therefore the proper terms were, that he ſhould not ſtand 
on the: proof. of: an: aftual entry, demiſe, and 'afual eufter, 
becauſe as this was no more than a form of bringing the 
title , in queſtion, it was not fit that the plaintift ſhould 
be nonſuited for want of proving the formal demiſe ſet 


let judgment -go by default. - Ld, Ch. 


. Gilb, Law of 
Eject, I, Ss 53% | 74 
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forth in the declaration, when theicaſual ejetor would have 
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Under this head'is confidered, 
"IM what things an cjetment will ie, and 
_@ ſufficrent deſcription of them, CN EE TI gr 


4 bel tbe, Gentf 
plaintiff,” and of the ouſter. | 479 3 

”- '$.'Of ferving the "diclaration,” fiotiee to the tenant in 
poſſeſſion, entering into the cortmon rule, adding proper parties, 

' * and paying the cofls. nor ach a 

' 4+ Of the plea and general iſſue; verdit, judgmenty. and 


what ſhall be 
' 


writ of execution m ceetments | 
eVBDAIGITEEYT 1 SE RES ; 3 , COLEIEE: | 
"5+ Of recovering the meſne profits, and of bringing a new 
on: /ecorid ejettment.. | 5-1 


| 1+ Of what things an ejetiment will lie: and what fhall be 
@ ſufficient deſcription. of them. i UoL; 
' *An-ejetment does: not lie for. a rent. or common ap- 
- pendant, -or other things that lie merely in' grant, becaufe 
'theſe being incorporeal things, are in'their nature ivviſible, 
que meque tangi: nec 'videri poſſunt, and; therefore- not-in 
their nature capable of being delivered in execution; /Cro. 
Car. 202. Cre. Fac: 146. (Co: Lit. 9. a. 3 
So an ejetment does not lie de, quodam rivulo, & aq 
curſu, called Locar in L. for rivulus five.aquie curſus lies 
not in demand; for non moratur, but- is always flowing ; 
-nor - can execution by habere facias | ſeiftnam be made 
thereof, and therefore the ation. ought tor:have been. of 
ſo many acres of land aqua coopert* : but if. the Jand under 


Si*% 


the river does not ibelong to the plaintif,- but the river | 


only, then - upon! a-.diſturbance, the remedy'is by aCtion 
upon the caſe only. Yelv. 143. 1 Brownl. 142. S. C. 
Poph. 167. S. C. cited, and fee Godb.” 157. which ſeems 
contrary. & p{4V201 

So an ejectment does not lie de pannagio, becauſe this 
3s only the maſts-that fall from-the trees which the ſwine 
feed on, and not part: of the ſoil itſelf, as the herbage is, 
and. is;no- more than the fruit which falls from 'the trees, 
which the ſwine-have a right to: feed on. 1 Lev. 212. 
x $:4,'416; 8. C.' adjudged. | 'D 0 | 
But an ejeCtment lies of a boilary of ſalt, that is, where 
a man hath no inheritance in the foil in which. there is a 
well of ſalt water, but only a leaſe or grant of ſo many 
buckets of the water as will ariſe (which are called the 
boilaries), and theſe are with held from him, he may bring 
his ejeAment for fo many boilaries as his grant was. 
Cre. Fac I5O. 14; 

So an ejeEtment lies for a coal-mine, becauſe it is not 
to be conſidered as a bare profit apprender ; but a 'coal- 
mine comprehends the ground or ſoil itſelf, which may 
be delivered on the execution ; ' and though a man may 
have a'right to the mine without any title to the ſoil, yet 


the mine itſelf being fixed in a certain place, the! ſheriff | 


has a thing certain before him, to deliver execution, 
Cro. Fac. 150. Ney 121. 8. C. 1 Rel: Rep: 483. S. C. 
cited, Hard. 57. 8. C. cited to be adjudged, Carth. 277. 
4 Mad. 143. Comb. 201. | | 


+ An ejectment lies pro prima tonſura, that is, if a man | 


hath the grant of the firſt graſs that grows on the Jand 
every year, he may recover it in ejectment of him that 
with-h6lds it from him ; for the graſs, or” prima tonſura, 
is the beſt profit and grant of the property ;' and therefore 
he that hath it ſhall be. eſteemed the proprietor. of the 
land itſelf till the contrary be proved; for 'the after-graſs 
or feeding is in the nature of commonage; as therefore 


he, that bath the firſt graſs or tonfſura, has the moſt ſignal | 


profits of the land, and may keep it fonger or ſhorter on 
the land, according to-the ſeaſonableneſs' of the year, it 
is but reaſonable to. give him this remedy againſt/the' per- 
ſon that ouſts him of 3t, eſpecially when it is a fixed de- 
terminate thing, which the ſheriff may put him in poſ- 
ſeſhon of ; which diſtinguiſhes it from a-right of common 
or other profit apprender ; for the commoner cannot affign 
any one acre which he hath a right to ſeparate from” the 
reit of the commoners, whereas the grantee of the firſt 
graſs has in reality a right to the land itſelf till the 'crop 
be taken off; for no man can. enter on the land' till that 
de off, without being a treſpaſler. | Cro. Car. 262, 


| 


* 
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: - 8d awejeQtment lies pro herbagio, 
is the-moſt ſignal profit of the ſoil, and- the grantee ha 
at all times a right to enter and take it, Zy : 
402." wel Rs, y (hed Io 29936] * 303. 
Doan ejettment lies pro paſtura centurn ovinm has » 
for-{0 much land as will oh vat hundred "og rs 
Although tithes are eſteemed part of the j 
:inberitance, -and”by the Olin Lov as Far > pong 
cleſiaſtical conuſance, yet being in the hands of lay C 
prietors, are now conlidered as a temporal eſtate ; * by 
the 32 H.8. cap. 7. it is provided, that every lay perſon 
;having any eſtate of inheritance, freehold, right, term 0 
intereſt in tithes, and being thereof dillciſed, ouſted, 
, wronged, or otherwiſe kept from the ſame, ſhall have 
:his remedy in the courts of law for them in like manner 
'as for lands; and hence it is that an ejectment lies {oc 
tithes. Cro. Car. 301, Y Fon. 321. | 
An ejeQment lies pro reforia, becauſe a refory eon- 
-ſiſts of a church, glebe-lands, and tithes, . Each, 62, 
- It was formerly held; that an ejeQment did not lie 
pro capella,; becauſe it was res facra, which was nct de» 
-miſable ; but now ſince they are become lay inheritance 
«they are” recoverable in ejeatment, as other lay eſtates; 
or 


| but-ir muſt be demanded by the name of a meſſuage, 
FL Co. 25, Style 10x. Do8. Pliy, 


becauſe the betbage 


1t "is not* formal. 
5.4 wh I _ 256. | 
1 ejetment lies pro communia paſlure generally, i 
Joined with other land: Stran. yi . os 
EjeQtment lies for mountain in FFeland. Stran, 
EjeEtment lies de parte demus, Stran. bogs. 
'EjeQment lies not for a'tenement. Stran. 834. 
EjeQtment lies for Alder Carr, in Norfolk. Stran, 1063, 
Ejetment lies for a beaſt-gate in Sufult Stran. 1084, 
EjeQtment lies de minutis decimis. Ld. Raym. 789, 
In this aCtion the law requires, that the thing demanded 
be ſo particularly ſpecified, that the ſheriff may certainly 
know what to give'the poſſeſſion of, if the plaintiff ſhould 
"recover ;- for the judgment is in order to execution, and 
the judgment: would be vain, if execution could not be 
:had of the thing ſpecifically demanded ; but in this aQtion 
the Judges did not eonfine themſelves to thoſe rules which 
govern the prectpe, but allowed ſome things to be reco- 
vered in this aCtion, which could not be demanded in a 
-precipe; becauſe ſince the eſtabliſhment of that real ation, 
[many thmgs have been added and improved by art, and 
acquired new appellations, that are perfeQly underſtood 
,naw by the law, which are not found in the ancient Jaw- 
books; and as men begun to contraft by new names which 
were not known in the old law, ſo it was reaſonable to 
ſuffer the remedy to follow the nature of ſuch contraQs. 


7l. 


i 
| 


WAS 


"_- *- 


'2 Bac. Abr. 168, 
But the Judges did not extend this ation as far as they 
went in an offize, becaufe the recognitors having the view 
\of the thing demanded in the aſhze, muſt have more cer- 
tain knowiege of the thing demanded than could be given 
in ejeEtment. Dyer 84. pl. 85. 

An ejectment lies for an orchard, becauſe it is a word 
of a certain ſignification, though in a precipe it muſt be 
demanded by the name of a fgarden; and it being well 
enough underſtood, the ſheriff may with certainty deliver 
1t” upon an execution, Noy 37, Cre. Eliz. 854. S. "+4 
adjudged, becauſe but a perſonal ation, wherein damages 
are the principal. 1 Rel. Rep. 55. S. C. Cro. Fac. 054- 
Palm. 337. S. P. adjudged, Hard. 55. S. P. Arg. 1 Lev: 
58. 8. P. per Twiſden. 

So an ejeEtment lies of a ſtable, becauſe it is a word 
of a determinate {ignification, and may be delivered by ts 
writ of execution. 1 Lev, 58, : 
'- An ejeQtment of a houſe is good, though in a precip it 
ought 'to be demanded by the name of a meſſage, be- 
cauſe*the ejeftment' is an aCtion of treſpaſs in its nature ; 
as a treſpaſs, wherefore he broke into the houſe, has been 
allowed, fo they allowed it good in ejctment, and the 
import-and certain fi gnifcation of the word domus, or houſe, 
is well enough underſtood' in the law ; for in walte 
the thing ifelf 'is recovered, belides. damages, and yej 
the aQtion of waſte is given de domibus. Cro. Fac. a 

| ER | | Gil, 
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Pulr, 337. 8: C. adjudged, and ſee 4 Lew. 97, Hard. 


7 So an ejeftment of a chamber in the ſecond ſtory of 
fuck a houſe was held good, there being certainty enough 
to dire, the ſheriff -in_ the execution. 3 Leon, 210,  Noy 
1cg. Hard. 57- S. P. ak OI 4448 
" But an ejectment de coquina, Anglice, a kitchen, is 
naught ; for though the word, is well enough underſtood, 
-t becauſe any chamber in the houſe is applicable to thar 
uſe, the ſheriff hath.not certainty enough to direct him 
*1 the execution, in regard the kitchen may be changed 
between the judgment and execution. Noy 109. 
An ejeCtment lies not for a Cloſe, becauſe it is of an 
incertain extent, nor will it mend the declaration, though 
t© cloſe be called by a particular name, becauſe. that alſo 
leaves the extent of it uncertain, ſo that the ſheriff can- 
not tell what quantity of land to deliver in execution ; 
and though the number of acres contained in the cloſe 
ſhould be mentioned in the declaration, and be ſect forth 
to belong to a meſſuage, Fes which the cjetment was alſo 
brought ; yet even that bath been held, too general,  be- 
cauſe the nature and quality of the land is thereby left 
uncertain, ſo that. the ſheriff is ſtill at a loſs what to 
deliver the poſſeſſion of, as whether meadow, paſture, 
Wc. Godb. 53. 11 Co. 55. 1 Rol. Rep, 55, Braadg. 
h, BY 
But an'eje&tment for a cloſe called D, containing three 

acres of land, is good, becauſe the quality of the land is 
mentioned, the word terra ſignifying in_law .arable land. 
Cre. Jac 435-. Palm. 102. 4 Mid gB.. : 
| An ejeEtment does not lie for a meſTuage and forty acres 
of land, meadow arid paſture; thereto belonging, without 
diſtinguiſhing how much of one ſort, and how much of 
the other. Cro. Car. $73. | : 

' An ejeQtment de uno-meſſuagi? five tenemento is naught, 
for the uncertainty of the word tenements, being of a more 
extenſive ſignification than the word meſſuage, and conſe- 
quently uncertain what is demanded by the ejeCtment. 
Gro. Eliz. 186, 3 Leon, 228. 8. C. Poph. 1 7s 203- 
Noy 86. Cro. Fac. 125. Style 364. S. P, 1 Sid. 295. 
S. P 


But an ejement for a meſſuage or tenement called the 
Black Swan is good, becauſe the addition reduceth it to a 
certainty of a dwelling-houſe. 1 Sid. 295. 3 4d. 238. 
4 Med. 136. ; 7 

So an ejetment for a mefſuage or burgage in Z, 1s 
good, becauſe both ſignify the ſame thing 1a a borough. 
Hard. 173. See Poph. 203. 

An ejeEtment does not he de repo/itorio, becauſe it ſig- 
nifies a voider or cupboard as well as warehouſe, and there- 
fore uncertain what is demanded ; but if it had been with 
an Anglice, a warehouſe, this had confined it to that par- 
ticular thing. Cro. Car. 555. 1 Jon. 454- 

An ejeQtment for one hundred acres of waſte, or pro 
centum acris montis, was held naught for the uncertainty, 
becauſe both waſte and mountain comprehended ſeveral 
ſorts of lands; but for one hundred acres of bogg is good, 
' in lreland, becauſe the word there hath but one ſignifica- 
tion, and comprehends but one ſort of land. Hard. 57. 

The plaintiff in an ejeftment declared upon the leaſe of 
a houſe, ten acres of land, and twenty acres of meadow, 
by the name of a houſe and ten acres of meadow, be the 
lame more or leſs, and had a verdiCt; but the judgment 
was arreſted, for the declaration was ſo repugnant and 
uncertain, that even the verdict could not help it, in re- 
gard the land mentioned in the declaration 3s of a different 
nature from that mentioned in the per nomen ; beſides the 
number of acres 's ſo different, that the words more or 
l/s cannot reduce it to any certainty, for it were unreaſon- 
able to extend them to twenty acres more than was men- 
tioned in the per nomen. Y.lv. 166. 4 Mod. 143, 

An ejeAtment for a manor ſeems ill, without deſcribing 
the quantity and ſpecies of the land contained therein. 
Hel. 146. Lit. Rep. 301i. Latch 61. : 

An eje&tment brought' for ten acres of wood, and ten 
acres of underwood ; this was inſiſted upon as a bis petr- 
tzm in err6r, but diſallowed, becauſe plainly they are of dif- 
ferent natures; and thoſe who argued for the error ſeemed 
by their argument to have admitted it themſelves, becauſe 

Vai, 1, N? 59. 


Fo 


-- 


| tion thereof. 3 Lev. 96, 


they inſiſted: that no ejeAment lay of underwood; whicl 
muſt ſhew it muſt be of a ns es Wray, nk : 
but that objeCtion was diſallowed, becauſe the nature of 
underwood 18 (o well underſtood in the. law, ſo that the 
ſheriff will have certainty enough to direct him in the ex- 
ecution.,. |: Rat. Rep. 482. . - Ol 
An ejectment was brought .de_ ca/tro, vil.a, 
without expreſſing the number and certainty of acresz 
jand it was. held ill on a verdict, and a writ of-error 
brought thereon, becauſe it was too generally demanded, 
and it was impoſſible for the ſheriff to, know what quan« 
tity of land he muſt deliver upon the babere facins. poſſeſ= 
fionem., Yelv. 118. RES V y 
An ejeEtment de omnibus & onmimodis. decimis in decem 
acris in DP, without ſaying garbarum faeni, lane agnel- 
lorum, or ſome other certainty of the nature or quality of _ 
the tithes, is ill, as it would be for. one hundred acres of 
land, without expreſſing the ſeveral natures and qualities 
of the land; for in this aQtion the plaintiff muſt be as 
particular and certain in his demand of .them as he would 
be of land. 11 Co. 25. , Mar 837. 1 Ro. Rep. 68. - 

| But in this aCtion the plaintifF is not obliged to ſet forth 
the quality of every fort of tithe, as he muſt do of every 
ſort of land, Take it is in its nature uncertain, the quan= 
tity depending entirely on the goodneſs and fruitfulneſs of 
the land and ſeaſons; and therefore an ejeftment pro gua= 
dam portione granorum & feni was held good, becauſe im» - 
poſſible to ſay how much the quantity would be. x1 Co. 
25. Hard. 57. Dyer 116, | Foes: 
An eje&ment for a certain .place called the Very, in 
D. is well enough, becauſe that place belenging to a 
church, called a ve/try, is perfetly known, and therefore 
the thing demanded is ſufficiently deſcribed to have execu- 


&. tarris, 


In eje&ment in the county palatine of Durham, the 
plaintiff declared upon a demiſe de mineriis carbonum in 
parochia de D. generally, not faying how many mines, 
and had a verdict and judgment ; upon, a writ of error 
brought in B. R, the error aſſigned was in the declaration, 
becauſe of the uncertainty thereof, for not ſetting forth 
the number of coal-mines, ſo as the ſheriff might know 
of how many to give poſſeſſion; and for this reaſon the 
court inclined, that the judgment, was erroneous ;- but. 
then the plaintiff ed ſeveral precedents in Durham, 
and alledging that all the entries there in ejeftments for 
coal- mines were the ſame as in this caſe, the judgment 
was affirmed. Carth. 277. 4 Mod. 143, Comb, 20l, 
I Show. 304» I Salk, 255» [4 C. . 


2. Of the demiſe and right of entry of the leſſor of the 
plaintiff, and of the ouſter, 


Although by the modern practice the plaintiff- is not ' 
obliged to prove the leaſe mentioned in the declaration, 
for that is confeſſed by the rule of leaſe, entry, and 
ouſter, which he is obliged to enter into ; yet that be- 
ing only deſigned for, expedition in the trial of the right, 
and not to give the plaintiff a right of ation which he 

had not at law, therefore it muſt appear by the declara- 
tion, that the plaintiff had aCtually the poſſeſſion, and 
was ouſted thereof by the defendant; hence it is. that if 
A. a leſſee for years, makes a leaſe to B. at will, and 
B. is ejected, A. cannot have this aCtion upon that 
ouſter, becauſe though the poſſeſſon of B. was in law 
the poſſeſſion of A. yet the treſpals vi & armis, which is 

complained of in this aCtion, muſt be againſt the aCQtual 
poſſeſſon, and that was in B, 2 Bac. Abr. 171. | 

So if A. be a leſſee for years, the remainder to B. for 
years, and A. is ejeed, and then his term expires, B.. 
ſhall not have an eje&tment on the ouſter of 4. becayſe, 
the poſſeſſion was not aCtually in him, and therefore he 
cannot complain of a treſpals done to another. 2 Bac. . 
Abr. 171. | 
Alſo the lefſor of the plaintiff muſt have a right of. 
entry when this aCtion is brought; for if his entry were 
taken away, he is a difſeiſor, and cannot enter to. make a 
leaſe to try the title ; and therefore where tenant in tail 
makes a diſcontinuance, the iſſue in tail. is put to his for- 
medon, and cannot have his cjedtment, becauſe his entry 


| by the diſcontinuance is taken away, 2 Bac, Abr. 171. | 
P. SF -:* ; Allo 


- 


| 


' 27th, and therefore that ouſter the 26th was no trefpaſs 


DE J 'E 

Alſo by the ſtatute of Timitations, 21 Fac. t. cap. 16, 
tone ſhall make an entry into lands, but within twenty 
years after their right of title, which ſhall firſt deſcend or 
accrue to theri ; but this ation hath the uſual ſavings 
for infants; - feme coverts, &c. which ſee under title 
Limitations. : | | 

If a rent be granted in fee, or 'otherwife to 4. with a 
claufe of provi/o, in caſe it be in arrear, to enter and hold 
the land till this arrear be ſatisfied out of the profits 
thereof, if the rent be in arrear, A. may recover the 

ffeſſion in an ejeftment ; for this proviſo creates an in- 
tereſt in the Jand to anſwer the rent ; and regularly, who 
ever hath an intereſt may demiſe the ſame to another, 
and conſequently the perſon claiming under ſuch demiſe 
may maintain an cjetment ; and this is now a ſettled 

int where the rent is created by grant at Common 
Law, or by way of uſe 3 but in caſe there muſt be an ac- 
tual entry made, becauſe the title of the land accrues by 
the grantee's entering. Cro. Fac. 511. 1 Lev. 170. 
1 Sid. 223, 262, 344. 1 Saund. 112. Raym. 135. 

A. covenanted to ſtand ſeiſed of land to the value of 
t00/. per annum, to the uſe of himſelf for life, and 
after to the uſe of his daughters, who ſhould be unmar- 
ried at the time of his death, till they ſeverally ſhould re- 
ceive and levy 5007. a-piece, the remainder to his ſon; 
A. died the 30 Eliz. and the eldeft fon entered 42 Eliz. 
the eldeſt daughter (there being four of them) brought 
an ejetment, but did not recover the lands, becauſe her 
entry was'taken away, ſhe having palled the time allowed 
her to enter and receive the profits ; otherwiſe ſhe might 
keep the other daughters out of the perception of the 
profits ; for if the eldeſt daughter lets the ſon enjoy dur- 
ing the time the profits may be levied, ſhe lapſes time, 
and muſt therefore have remedy againſt the ſon who re- 
ceived the profits in her prejudice, and cannot charge the 
land with her portion which is then onerated with por- 
tions to be raiſed for the younger liſters, Cro, Eliz, 800 
Noy 33. 

The plaintiff muſt lay the commencement of his ſup- 
poſed leaſe in his declaration to have been preceding the 
ouſter and ejetment by the defendant ; for though ſuch 
ouſter be a wrong, yet it can be no wrong to the plain- 
tiff, if it was done before his title commenced, as where 
the plaintiff declared on a leaſe made the 27th of April, 
aens primo Regis, and laid the ouſter by the defendant to 
be the 26th of Aprih; anno primo predit?, this was held 
bad, becaufe it was plain the plaintiff had no title till the 


or injury to him. Law Ejeftment, 76. Yelv. 182. 

So if the leaſs had been made 27 April*  habend. a 
dif 27 April, virtute cujus the plaintiff entered, and was 
potſefſed till the defendant p2/? codem 27 die Aprilis did 
eject him, this is bad, becauſe the ejeEtment was before 
the plaintifPs title commenced, for the leaſe did not com- 
mence till the 2$th of April. 1 Sid. 8, 3 Med. 198. 
Cro. Fac. 175, 258. Cro. Fac. 96. cont”. 

But if the leaſe be made the 279th, habend. from thence- 
forth, there the ejetment may be laid the 27th, becauſe 
the leaſe commences the 27th, and an ejetment may be 
the ſame day the plaintiffs title commences. Crs. Fac. 
258. 5 Ct. | 

But the law doth not neceſſarily oblige the plaintiff 
expreſs|ly to mention the day of the ouſter, ſo it appears 
to be after the term commenced, and before the aCtion 
brought; for where the declaration was on a demiſe the 
25th of March primo Regis, for three years, by virtue 
whereof the plaintiff entered, and was poſſefled, until the 
defendant poſtea, viz. anno ſupradi', entered and ejected 
him, without ſpecifying the day of the ejeCtment; this 
was held good in error ; the ation being commenced /e- 
cundo Rez1s, and the ejetment laid to be primo, it was 
plain from the declaration, the ouſter and ejeAment were 
aſter the plaintiff's title commenced, and before the aCtion 
brought, and confeſſes the plaintiff had good cauſe of 
complaint, though he did not ſwear to the day the injury 
was done, Cro. Fac, 311. 

Neither is the plaintiff, as it ſeems, neceſſarily obliged 
to allege the particular day of his entry in the declara- 


— — 


tion ; and — where the plaintiff declared on a leaſe 


K ]. E 


to commence at a future day, wirtute cujur he entere 


and was poſſeſſed till ejeted by the deferidant ; 'this 9% 
held good on a writ of error, Shrea7" It 18 ſaid he entered 
by virtue of the leaſe, which could not be before it com. 
menced, for he could not enter by virtue of the leiſe till 
the leaſe commenced ; aliter if the declaration had been 


pretextn cujus he entered, for the plaintiff might enter un- 
| lawfully, or before his time, under a pretence of the leaſe, 


1 Rol. Rep. 466. Latch 199. 
The plaintiff declates in ejeftment in the Common 
Pleas, and if after an imparlance (as the courſe of the 


| court is) makes a ſecond declaration, in ſuch caſe if the 


plaintiff by the firſt decleration ſhould lay the ejeAment 
and ouſter before the commencement of his term, or 
omit any matter of ſubſtance in the firſt declaration 
though the ſecond were right, and the ouſter were laid 
after his term commenced ; yet the plaintiff ſhall n& 
recover, becauſe the declaration on the imparlance roll 
is the material one on which the aCtion is grounded, and 
muſt be ſupported by it, and the plea roll is but a recital 
of the other, and therefore ought to begin with an aliq 
prout patet, fc, Law Ejetm. 78. Cro. Jac. 311, 
And though the declaration in law relates to the 
firſt day of the term, becauſe the term is in Jaw conſider- 
ed as one day, yet the plaintiff may declare on a leaſe 
made ſome time aſter the firſt day of the term, and ſhall 
recover thereon, but then it mult appear to the court 
that the declaration was fied after the day of the com- 
mencement of the ſuppoſed leaſe ; for otherwiſe the 
plaintiff complains of an ejeAment before he had title; 
and if the time of filing a bill were not examinable, the 
aCt of law, which makes the relation of bills to the firſt 
day of the term, would be an aft of injury to the plaintiff, 
and delay his right ; for then a man ejected out of a leaſe 
made in term-time could not complain till term was over, 


2 Vent. 174. 1 Sid, 4732. 


A declaration on a leaſe made the 6th of May,ams 
72 of the King, &c, ſetting forth, that the plaintiff was 
poſſefled gucuſgue prſiea the defendant the 18th day gu/dm 
menſis anno ſexto | ovaemogg ejeed him ; this was objected 
in arreſt of judgment, becauſe the ejeQment, as was 
inſiſted, was laid to be anno ſexto, which was a year be- 
fore the commencement of the leaſe, that being laid to 
begin the 6th of May, anno ſeptimo, but the declaration 
was allowed to be good by the court, becauſe the- ejet- 
ment was laid to be 18 aſs men/is, which could not 
be, if it were done in the fxth year, and therefore they 
rejefted the word ſexto as inconſiſtent and void, 
Ejedim. 79, 80. See Carth. 401, 402. 

So where the declaration was of a leaſe 22d of May, 
babendum a primo die Maii for three years virtute cujus 
the plaintiff entered, and was poſſeſſed guouſyue po//ra 
viz. eodem die & anno, the defendant ejeCted him ; this 
on a writ of error was allowed a good declaration, though 
it was inliſted that eodem die & anno mult refer to the 
firſt day of May, which was the laſt antecedent, and 
then the ejeAtment was laid to be twenty-one days before 
the leaſe was made. Cro. Fac. 662. 

The plaintiff in eje&tment declared, that whereas + 
S. by indenture the gth day of Fune (without ſaying 
when it was made or delivered), did demiſe, &c, habend. 
a die dat. figillationis & deliberationi indenture predid?, 
virtute cujus the plaintiff entered, and was poſleſſed till 
the defendant the ſame day ouſted him ; it was moved in 
arreſt of judgment, that it was uncertain by the declara- 
tion when the term began, neither the day of the dates 
nor of the ſealing and delivery before mentioned 1n the 
declaration ; yet judgment was given for the plaintiff, 
becauſe after a verdict it ſhall be intended not only t0 
bear date, but alſo to be ſealed and delivered the day 
mentioned in the declaration, which was the gth, for all 
deeds are preſumed to be delivered the day that they bear 
date till the contrary appear. Law Ejetm. $1. 

But where the limitation of the leaſe is altogether un” 
certain, the plaintiff cannot recover, becauſe where the 
commencement of the leaſe is uncertain, the leaſe 15 v0! 
in itſelf, and then the plaintiff cannot have a title 3 be- 
ſides, the court cannot poſlibly perceive whether the ejeCt- 
ment was before or after the plaintiff's title ncerues 7 


fuch uncertain leaſe could give him one ; otherwiſe it is 
where the limitation or commencement 'is impoſſible ; 
for in ſuch caſe the leaſe commences from the delivery, 
as if it had no date, and then the court may judge whe- 
- ther the cjetment is laid to be before or after the com=- 
mencement z- but there is this farther reaſon for the dif. 
ference; for the impoſlible limitation is rejeCted, becauſe 
3 could not be part of rhe agreement or contract, but 
an uncertain limitation is part of the contraQt, but vis 
tiates the whole agreement, becauſe the court canriot re- 
duce it to any certainty. Law Ejeatm, 81; Fs, 

Thus where the plaintiff declared on a leaſe, habend. 
a dis datus indenture predift. without mentioning an in- 
denture before; this was held bad for the uncertainty 
when the leaſe commenced. Hel. 63. | 7 

But if the plaintiff had declared on a demiſe to him 
per quoddam Fviptam obligat” habend. a die datus indent. 
predict. this had been good,.becauſe the ſcriptum obliga- 
z5rium ſhall be intended an indenture. 1 Yent. 137. 2 
K+b. 796 


The plaintiff declared on a leaſe of the fourth part of 4 


a houſe, in four parts to be divided, by force of which 
he entered in tenement. pred. and was poſſeſſed till the 
defendant ejected him de tenementts prediftis z this was 
objected in error, and the plaintiff laid the ouſter to be 
of more than by his leaſe he had a title to, for the 
ouſter was de tenementis pradidt. which at leaſt muſt be 
underſtood of the whole houſe, and the leaſe was only of 
the fourth part ; but the objeftion was over-ruled, be- 


the plaintiff declared on a leaſe made by 2. 
and B. and it appears onthe trial that #. was tenant for 
life, retyainder to. B.' in fee ; this, on a ſpecial verdit, 
was adjudged againſt the plaintiff, becauſe it could not be 
the leaſe both of 4. and B, to paſs the land it preſents 
to the plaintiff, for during the life of 4. it could be bis 
leaſe only, becauſe. he was the tenant in poſſeſſion, and 
B's joining'in the leaſe amounted only to a confirmation, 
but could paſs no intereſt during the life of A. and there- 
fore the allegation of the, plaintiff, that A. and B. did 
demiſe, was not proved, 6 Co. 14. b. 1 5.4, Poph. 37: 
Co. Lit. 42. 1 Fan. 305. 1 Rol. Rep. 299. Raym. 142. 
2 Fan. 137. &-) 

it the plaintiff declares on a leaſe made by A. and B. 
and on the trial it appears that they are tenants in com- 
mon, the plaintiff cannot recover ; but if A, and B. had 
been jointenants, a joint leaſe to the plaintiff had been 
good, and he might have Jeclared guod demiſerunt ; and 
the reaſon of the difference is, that tenants in common: 
are of ſeveral titles ; and therefore the freehold is ſeveral j 
and if they be difſeiſed, they ſhall be put to their ſeveral 
actions ; as therefore the lands of tenants in common are to 
be conſidered as different eſtates depending upon different 
titles, the plaintiff ſhall not recover, becauſe that were to 
allow the plaintiff to try two ſeveral and different titles 
in one iſſue at the ſame time ; and therefore the plaintiff 
to make out his title muſt ſhew and prove that each de- 
miſed the whole to him, or elſe he doth not prove the de- 


claration, whereas the diſcovery of the tenancy in common 
proves the contrary ; and as they have different titles to 
a moiety only, ſo they could not each of them demiſe the 
whole ; but joint-tenants are ſeiſed per my & per tout, 
and they demiſe by one and the ſame title, and therefore 
each may be ſaid to demiſe the whole ; and as they muſt 
join in an action for any violation of their poſſeſhon, ſo 


cauſe de tenementis predidt. ſhall be intended only of the 
fourth part of which the leaſe was made ; beſides it was 
- but juſt he ſhould recover as much as he had title to, 
though he laid his ejeQtment for more, Law Ejetim. 82, 


83. 
"The plaintiff declared on a demiſe the 16th day of 


January, by an indenture dared the ſecond day of a- 
nuary, without faying primo deliberat. the ſixteenth, yet 
the declaration was held good ; for though all indentures 
ſhall be preſumed to be delivered the day they bear date, 
unleſs the contrary be ſhewn ; and that therefore this 
leaſe muſt commence the ſecond day of Fanuary, which, 
if true, would be a different leaſe from what the plaintiff 
declared upon _ in regard it declared on a demiſe the 
fixteenth, it muſt neceſſarily. be intended that it was de- 
livered on the ſixteenth, becauſe it cannot poſſibly be a 
demiſe before the delivery, and therefore the dehvery 
muſt neceſſarily be intended the day the demiſe is{aid to 
have been made, and not the day of the date of the in- 
denture. Cro. Eliz. 890. Law Ejefim. 83. 


tor the ſame reaſon too their leſſee on their joint demiſe ; 
and coparceners ſeem to ſtand on the ſame foundation and 
reaſon, becauſe both coming in as one heir, the poſſeſſion 
muſt be joint as that of joint-tenants. 1 Show. Rep. 342. 

In eje&tment the plaintiff declared upon two demiſes of 
ſeveral lands by feveral parties, but laid only one ha- 
bendum, viz. habendum tenementa predifita ſo demiſed by 
the aforeſaid ſeveral parties for ſeven years, and lays in 
his declaration, that the defendant entered into all the 
aforeſaid tenements, & ipſum (the plaintiff) a firma ſua 


predifta (in the ſingular number) ejectt & amovit ; and 


it was afligned for error, that the declaration was ill 
for want of another habendum, for that the verdict is ge- 
neral, and it is uncertain to which demiſe the ſingle ha- 


But where the plaintiff does not make mention of any 
particular day when the demiſe was made, but only in 
neral fays, that F. S. by his indenture bearing date the | 2 Fent. 214. 


bendum relates ; but the court held,- that reddendo fingula 
Jngulin it was well enough. Garth. 224, Comb. 190. 


rſt of Fanuary did demiſe to him, ſo that it doth not 
appear by the plaintiff's own ſhewing, when the leaſe 
commenced, the law in ſuch caſes conſtrues the delivery 
to have been the day it bears date ; and fo the declaration 
was held to be good, and not void for the uncertainty of 
the commencement of the leaſe, as was objefted. Cre. 
Eliz. 7173. Law Ejettm. 83, 84. 

Though by the modern praQtice the plaintiff is not 
obliged to prove the leaſe mentioned in the declaration, 
for that is confefſed by the rule, and by that means the 
miſchief of any variance between the leaſe declared on 
and the leaſe produced, and proved on the trial, is 
avoided, which was a danger the plaintiff was expoſed 
to, and often miſcarried in by the old method of proceed- 
ng; yet in the modern practice the plaintiff muſt take 
care to declare on ſuch a leaſe as ſuits with his lefſee's 
title; and therefore if there be ſeveral leflors, and you 
lay the declaration quod demiſerunt, you muſt ſhew in 
them ſuch a title that they might demiſe the whole, for 
the word demiſerunt muſt be taken in pleading, according 
to the legal ſenſe it bears ; and therefore, if any of the 
leflors have not a legal intereſt in the whole premiſſes, 

© cannot in law be faid to demiſe them ; for it is only 
his confirmation where he is not concerned in intereſt, 
and therefore the confeflion of this joint 'leaſe doth not 
help, becauſe you do not confeſs the title by the rule, 
b Law Ejeftm, 84. Cro, Fac. 613. 2 Keb. 376. 


If the heir brings an ejeAtment, and pending the ſuit 
his anceſtor dies, ' yet he ſhall not recover, becauſe every 
man muſt recover according to the right he had at the 
time of the aCftion brought ; but during the life-time of 
the anceſtor the ejetment was done to him only, and 
therefore to be puniſhed by the anceſtor; for one man 
cannot ey an in a court of juſtice of an injury done to 
another. Raym. 463. 

A leaſe made by a guardian to try the title of an infant 
ſeems good; for though ſuch leaſe may be voidable as to 
the tnfabe, yet a ſtranger cannot defeat it; and if the 
leſſee ſhould not be allowed to maintain his ejetment on 
ſuch leaſe, the infancy would deprive the minor of that 
remedy of puniſhing the treſpaſſer, which perſons of full _ 
age are intitled to, which were to deny the minor the 


common right and privilege of other ſubjefts. Hard. 
0. | | 
7; man may bring an ejetment on a joint leaſe made 


by baron and feme, of the lands of the wife, ſo the leaſe 
be made by herſelf in perſon, whether it be by parol or 
indenture ; for the contrafts of the wife relating to her 
own eſtate are but voidable during the coverture, that ſhe 
may have the benefit of them after the death of her huſ- 
band, if they ſhall be for her intereſt to confirm them ; 
and the huſband ought to join in the leaſe, becauſe they 
are conſidered in the law but as one perſon, and he hav- 


ing during the coverture, an intereſt in the property 


| | 


| 


- 


bf his wife, both muſt join, and on ſuch joint leaſe each 
may be ſaid to demiſe the whole, and the leflee may main- 
tain his cjectment on ſuch demiſe, becauſe during the co- 
verture he hath the power of her property ; and therefore 
all his contracts relating to it are good during his life, be- 
_ cauſe his pleaſure muſt determine her who hath reſigned 
her will to him, but after his death ſhe may avoid the 
leaſe. 2 Co. 61. Cro. Fac. 332, 417, 617. Cro. Eliz. 
470, 488. F « + #h 

But if the plaintiff declares on a joint leaſe by baron 
and feme, and the leaſe appears on the evidence to have 
been executed by a third perſon, by virtue of a letter of 
attorney from the huſband and wife, ſuch evidence will 
not maintain the delaration, decauſe ſhe cannot delegate 
a power to a third perſon to aQt for her, who hath already 
devolved all power and authority on her huſband ; and 
therefore the letter of attorney being void as to the wile, 
it muſt remain as to the huſband only ; and hence it bath 
been. held, that the leflee might in this caſe declare on 
that leaſe as the leaſe of the huſband only. Cre. . Zac. 
617. 


3. Of ſerving the declaration, notice to the tenant in poſ- 
fefſſun, entering into the common rule, adding proper parties, 
and paying toſs. 

Acccrding to the modern praCticg there is regularly no 
neceſſity of ſealing and delivering leaſes on the lands ; but 
the parity who claims a title feigns a leaſe, and in the 
name of the feigned leſſee delivers a declaration to the 
tenant in poſſeſhon in the name of the caſual ejeCtor, 
who is alſo now ſome feigned perſon ; on this declaration 
there is notice to the tenant in poſſeſhon in the caſual 
ejeCtor's name. 2 Bac. Abr. 161, | 

It hath been holden, that the ſervice of the declaration 
ought to have been on the tenant himſelf, or his wife, 
and that ſervice on any of his children or ſervants was 
not good (1 Salk. 255, 256.) ; but now by the 4 Geo. 2. 
cap. 28. it is enatted, © That in all caſes between land- 
lord an! tenant, as o'ten as it ſhall happen, that one halt 
year*s rert ſhall be in arrear, and the landlord or leffor, 
' to whom the ſcme is due, hath right by law to re-enter 
for the ron-payment thereof, ſuch landlord or leflor ſhall 
and may without any formal demand or re-entry, ſerve 
a declaration in ejeAment for the recovery of the demiſed 
' premiſles; or in caſe the ſame cannot be legally ſerved, 
or no tenant be in aCtual poſſeſſion of the premitſles, then 
to afſix the ſame upon the door of any demiſed meſſuage ; 
or in caſe ſuch ejeCtment ſhall not be for the recovery of 
any meſſuage, then upon ſome notorious place of the 
Jands, tenements, or hereditaments compriſed in ſuch de- 
claration in ejeatment; and ſuch aflixing ſhall be deemed 
legal ſervice thereof, which ſervice or afhixing ſuch decla- 
ration in ejeCtment, ſhall ſtand in the place or ſtead of a 
demand and re-entry, &c.” 

By ſtat. 11 Ges: 2. cap. 19. ſef. 12. Every tenant, to 
whom any declaration in ejeCtment ſhall be delivered, 
ſhall forthwith give notice thereof to his landlord, or his 
bailiff or receiver, under penalty of forfeiting the value 
of three years improved rent of the premiſſes in the 
poſſeſſion of ſuch tenant, to the perſon of whom he holds: 
' to be recovered by aCtion of debt in any of his Majeſty's 
courts of record at J/e/{minfler, or in the counties palatine 
of Cheſter, Lancaſler, and Durham, or in the courts of 
grand ſeſſions in /Yales, 

$242. 13. It ſhall be lawful for the court where ſuch 

ejement ſhall be brought, to ſuffer the landlords to make 
themſelves defendants, by joining with the tenams to 
whom ſuch declaration hall be delivered, in caſe they 
appear ; but in caſe ſuch tenants negle& to appear, judg- 
ment ſhall be ſigned againſt the caſual ejector ; but if 
the landlord of any part of the tenements deſire to appear 
' by himſelf and enter into the rule, the court ſhall permit 
ſuch landlord fo to do, and order a ſtay of execution upon 

Tuch judgment againſt the caſual ejeCtor, | 
A landlord made defendant without his tenant may 
bring error, and ſtay execution. Stran. 1241. 

Aſter the declaration delivered, the plaintiff's attorney 
(except as is above excepted by the ſtatute) is obliged to 
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make oath that he delivered to. F. D. tenant ; 
ſton of the premiſſes in pn) Fug true —_ be ' Gl 
nexed delaration, with the before mentioned indorſeg us 
or ſuperſcription thereon, which ſaid indorſement "eg 
deponent did then read to the faid F. D. and acquai =p 
bim with the contents thereof, 2 Bac. Abr, 162 = 

This aſhdavit is to be poſitive, that F. D. was ten 
in poſſeſhon, or that the defendant acknowledged himſcl 
to be ſo, becauſe no man ſhould be turned out of poſſeſh 
without a poſitive affidavit, on which he might charge s 
defendant with perjury. 2 Bac. Abr. 162, : 

Upon this affidavit the plaintiff moves 
againſt the caſual ejector, which is always 
leſs the defendant in due time enters into the common 
rule of confeſling leaſe, entry, and ovſter; this rule he; 
made with aſfent of parties, an attachment lies for no: 
performance of it, as for all other rules of court 'hat ae 
diſobeyed; and this is all the remedy which the Parties 
on both ſides have for their coſts, 2 Bac. Abr, 162, | 
Salk. 259. 

If there be ſeveral perſons that claim title, the rule 
may be drawn generally or particularly ; generally, tha 
7. H. who claims title to the premiſſes in queſtion in his 
poſleſhon, ſhould be admitted defendant for ſuch meſſuages; 
and this puts a neceſlity on the pl-intifF at the afizes, to 
diſtinguiſh by proof, what tenements are in each defend. 
ant's poſicihon, becaaſe by the rule he is to conſels leaſe, 
entry, and ouſter, only, Go the lands in his poſſeſſion; 
and if the plaintiff cannot diſtinguiſh by proof what "ag 
nements are in each defenfant's poſſeſſion, he can have 
no verdict againſt him, and conſequently no judgment, 
2 Bac. Abr. 162. | . w 

Or the rule may be drawn ſpecially, that F. Z. who 
claims tit.e to ſuch lands, expreſſing them particularly, 
ſhould be admitted defendant, and that ſuperſedes the ne- 
ceſlity of proof, that the lands are in his poſſeiſion ; and 
if the defendant's attorney will not give a note of the par. 
ticulars of the land for which he was admitted defendant, 
the plaintiff may ſummon him before a Judge, who will 
order the rule thus ſpecially to be drawn up, in caſe the 
party in- poſſeſſhon-will admit himſelf to be defendant. 2 
Bac. Abr. 162. | | 

The declaration againſt the caſual cjeAor ought to be 
delivered before the efſoin day of the iſſvable term, when 
the cauſe is deſigned to be tried, and if one delivers an 
ejectment before the efloign-day of either of the two il- 
ſuable terms, the party is bound to plead without fa:ther 
notice, within eight days in that term ; but if the decla- 
ration be delivered before the eflvin-day of Z37ichaelma. or 
Eajter term, which are no ifſuable terms, the patty is not 
bound to plead without motion made, and a rule obtained 
in thoſe reſpeCtive terms; and if that rule be pleaded 
before the common time in the iſſuable term, then there 
mult be notice given of the rule, othei wile not. 2 Gac. 
Abr. 162. | | 

Alſo where the declaration was delivered aſter the el- 
ſoin-day of Michaeimas term, and the plaintiti let that 
term paſs without doing any thing, and allo till the laſt 
day of Hilary term in like manner, when he moved for 
a rule to plead, and for want of a plea ſigned judgment; 
the court beld this to be a ſurprize upon the delendant, 
for when he let all Flory term flip without doing aiy 
thing, within which time he- might have had a trial, he 
ought to have given freſh notice; as in cale a man lets 
an aſlize paſs in a country* cauſe without proceeding ; aud 
for this reaſon will not appear; the judgment was {et 
aſide... 1 Sa/k. 257. 

If on the trial the deſendant will not appear 2nd con- 
feſs leale, entry, and ouſter, the courſe is to Cail the 6t- 
fendant and his attorney, if he be within the rule, and 
then to call the plaintiff himſelf and nonſuit him, and 
then upon the return of the po/lea, judgment will be 
2iven againſt the caſual ejetor. 2 Bac Abr. 162, 163 

It the plaintiff in ejcclment, who is but a nome 
perſon, dies, yet the action ſhall not abate, becauſe it 
there be any other perſon of the ſame name, ihe court 
will intend him to.be the perſon mentioned in the decla- 
-ation, becauſe he is only nc minal, ard cherefore, while 


granted, un- 
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there 


there is any perſon of the name living, the leflor of the 


plaintiff, who is only mpg in the intereſt, may pro- 
ceed in the ſuit. 3 Keb. 772 | 


Alſo if the plaintiff, who is ohly a truſtee for the leffor, | 


releaſes the action, he may be committed for the con- 

tem SS Salk, 260. 4 

| The rule in the Common Pleas is, that the tenant in 
fon ſhall forthwith appear and receive a declaration ; 

and this ſuperſedes the neceſſity of an original writ, be- 

cauſe the tenant is to appear and receive a declaration, and 

therefore cannot take any advantage for want of an ori- 


ginal, unleſs in a writ of error; but when a writ of 


error is brought, they muſt file an origital, unleſs it be 
aft? a verdict, when it is helped by the ſtatute-18 El:z, 
Carth. 288, 289. | 

Alſo in the King's Bench, where a perſon may proceed 
az well by original as by bill, there is no need of an 
original, nor of a /atitat, or bill of ejeCtment ; but before 
there be any proceedings, common bail mult be filed for 
the caſual ejeCtor ; allo in caſe of writ of error, the 
arty muſt file a bill of ejetment, beſides the plea roll, 
before the errors are aſhgned. 2 Show. Rep. 249, 5 
Med. 333- | ; 

The court hath changed the plaintiff in ejeQtment 
aſter the declaration delivered, and hath enlarged the 
term where the cauſe hath been long iu agitation, and 
judgment entered againſt the plaintiff after he 1s dead. 
2 Bac. Abr. 163. 

No perſon is admitted to defend in ejeftment, unleſs 
he be tenant, and is or hath been in poſſeſſion, or receives 
the rent, becauſe it is an a of champerty for any per- 
ſon to interpoſe to cover the poſſeſſion with his title 
and if the party would make any perſon defendant with 
another, who was not concerned in the poſſeſſion of the 
tenements, this was a miſchief at Common Law, be- 
cauſe recovering againſt one of the defendants, there was 
conſequently no remedy for the ſtranger for his coſts ; 
but that is remedied by 8 & 9g 7/. 4, cap. 10. whereby 
coſts are given to ſuch ſtranger who is made defendant, 
unleſs the Judge certifies immediately on the trial, that 
the plaintiff had a probable cauſe for making ſuch ſtranger 
defendant. 2 Bac. Abr. 163, 164. mn 

In ejetment, where there are two defendants for the 
fame premiſles, and one appeats and confeſſes leaſe, entry 
and ouſter, and the other does not, the plantiff cannot 
proceed againſt the other, but he muſt be nonſuited, be- 
cauſe both the defendant's not admitting the demiſe, and 
the plaintiff not proving an aCtual entry and demiſe, he 
cannot maintain his declaration ; but if there appeared 
any covin between ſuch perſon not appearing, and the 
leflor of the plaintiff, the court wi!l ſtop the judgment 
- againſt the caſual ejeCtor, for the part of him who ap- 

paved and oblige him who did not, to releaſe the coſts, 

cauſe 2 declaration was delivered to each of them for 
their reſpeCtive parts ; and therefore where one does not 
pay obedience to the rule, the plaintiff had judgment 
_ the ejeQtor for his part only. 1 Yent. 255. 2 


ent. I95. 


And where there are ſeveral defendants to whom the 


plaintiff delivers declarations, that are ſeverally concerned 
mn intereſt, and the plaintiff moves to join them all in 
one declaration, yet the court will not do itz but the 
plaintiff muſt deliver ſeveral declarations to each of 
them, becauſe each defendant muſt have a remedy for 
his coſts, which he could not have if they were joined 
in a declaration, and the plaintiff prevailed only againſt 
one of them ; and by this means the plaintiff might have 
a tenant of his own defendant with others, in order to 
ſave the coſts. 2 Keb. 524. 

The parties by entering into the common rule are un- 
der the power of the court, by virtue whereof the court 
awards: coſts, which being taxed by the maſter, if de- 
manded of the party, _ he refuſes to pay them, the 
rt on ailtidavit thereof will grant an attachment. 1 

as, 259 

And although the plaintiff in eje&tment be but a no- 
mival perſon, yet if he be not to be found, or if he be 
not able to pay the coſts, the attorney or ſolicitor is 
liable, or may be committed until he pay the coſts, or 
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plaintiff that is liable to 


produce a pay them: 0, 66+ 
6 Mod + as pay them. 2 Lru,6b 

Alſo if a ſtranger carries on a ſuit in another's name, 
who has a title, and yet is ſo poor that he cannot 
coſts, in caſe he fails; upon affidavit of this ratter, The 
court will order ſuch perfon, who carries or the ſuit, to 
pay coſts to the defendant 1 Keb. 827. 

f an infant delivers a declaration to the defendant; 
{ome friend or guardian muſt be ſet up as plaintiff to an- 
ſwer the defendant's coſts ; but if fuck perſon dies in- 
ſolvent, ſo that the defendant has no remedy by this 
rule, the infant himſelf ,muſt anſwer the coſts, becauſe 
the rule was entered into for the infant's benefit z and 
even infants muſt not diſturb the poſſeſſion of others: by 
unlawful entries, without being puniſhed with coſts. 2 
Bac. 164. : 

If there be baron and feine leffors in ejeQment, and 
one dies after entering into the rule, the ſurviving perſon 
is liable to pay coſts. 2 Bac. Abr. 164. 

It ejetment be brought to be tried at bat to bring a 
matter in queſtion, as the validity of a will, atd a par= 
cel of land is inſerted in the declaration, which is not 
concerned in the queſtion, but to which the plaintiff 
hath undoubted right, and the defendant confeſſes leaſe, 
entry, and ouſter for the whole, not obſerving this part z 
the plaintiff ſhall not on this account be excuſed from 
the coſt; but the court will give the defendant leave 
to retraCt his confeſſion as to this parcel; and fo it was 
done it) a cafe where a parcel of copybold land being in- 
ſerted in the declaration, which was not touched by the 
will, no ſurrender being made to the uſe of the will. 2 
Bac. Abr. 164, 165. c* | 

Leffor of plaintiff may pay the coſts to which of the 
defendants he pleaſes. Stran. 516. 


kf the plea and general iſſue, verdia, judgment, and 
writ of execution in ejeftment. 

The general rule in the iſſue in this ation is, that 
whatſoever bars the right of entry is a bar to the plain- 
tiff's title z therefore the plaintiff muſt prove ſeifin within 
twenty years in himſelf or his anceſtors, or you muſt 
prove a deed or ſeifin in the perſon that has a particular 
eſtate in the land, and that you claimed within twenty 
years after the reverſion accrued ; or that you was an in- 
fant, feme covert, 97 compos, impriſoned, or beyond 
the ſea, at the time when the title accrued, Law Ejear. 
89 
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Fine atid honclaim, which take away the entry, are 
good pleas in this ation in bar of the plaintiff's right of 
entry. 2 Bac. Abr. 177. 

Accord is a good plea in cjeQtment, as is alſo ancient 
demeſne. 9 Co. al 

No relief againſta tenant's refuſing to appear and make 
defence in eje&ment. Stran. 830. 

As the verdiCt is the ground of the judgment, it 
ought not to be entered for more land or different parcels 
than the defendant was found guilty of by the verdict ; 
but a variance between the verdiC&t and judgment, occa- 
fioned by the miſpriſon or default of the clerk in enter- 
ing the judgment, is not fatal, but hath been amended 
by the court after a writ of error brought ; as where the 

aintiff had judgment qued recuperet terminum of a meſ- 
uage and ten acres of land, and the verdi& acquitted 
the defendant guoad the land, here the judgment was 
larger than the verdif, becauſe it appeared to be the 
miſpriſion of the clerk, who had not purſued the ver- 
dif, which ought to have been his guide in making up 
the judgment, and no miſtake in point of law in giving 
the judgment ; therefore the party ought not to ſuffer 

for this miſprifion, fince the ſtatute of 8 7. 6. cap. 12. 
gives the judges, in affirmance of their judgement, power 
to amend and reform what in their diſcretion ſeems to be 
the miſpriſion of the clerks. 2 Bac. Abr. 177, 

If the plaintiff hath a verdi& for all, the entry of the 

judgment is, that the plaintiff - et terminum ver ſus 

def” de i in tenementis prad' & quod def” capiatur 
.N. B. 200, Cro. Eliz. 144. 
But if the judgment in ejetment be entered guod recu- 


em termini predi?, this is as well as if it 
peret poſſeſfionem 67 mini Fo , hy as er 
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had been recuperet terminum pred', becauſe both ſignify 
the ſame thing, the poſſeſſion itſelf being to be recovered 
on the habere facias poſſeſſimem, Law Ejectm. 94- 

And hence it is, that if the term expires pending, the 
ſuit, the plaintiff cannot recover the pofleſhon, becauſe 
the court cannot give the plaintiff judgment for the land, 
when it appears upon the face of the record, that his 
title to it is determined ; yet he ſhall have his judgment 
tor damages, becauſe the treſpaſs ſti]] cemained. Sav. 28 
I qjectment againſt baron and feme, the huſband was 
acquitted, and the wife found guilty ; the judgryent was 
aud capiantur ; and, held good ; becauſe that 1s only for 
the ſine, which the huſband muſt pay, for the wife can- 
not. Cro, Car. 40b, : | 

If the deſendant be acquitted in. part, and judgment 
be entered quod def. fit quietus quoad, &c. that part where- 
of he is acquitted ; this 1s error, becauſe the judgment 
in this ation is not final, as in the writ of right, and 
the judgment in this aCtion doth not prote& the defend- 
ant from any farther ſuit, but only quits againſt the 
title ſet up by the plaintiff in that aCtion ; but fince it 
appears that th2 plaintiff's demand was groundleſs as to 
that part whereof the defendant was acquitted, the judg- 
ment as to that part muſt be ſet down to be guod def* 
eat inde fine die, the plaintiff as to *that having no far- 
ther cauſe to detain him longer in court, Cro. Eliz. 


7 one of the deſcendants die after a verdiCQt, the plain- 
tiff ſhall, have judgment againſt the ſurvivors, on his 
ſuggeſting the death of one on the roll; but then the 
judgment mult be entered as to the perſon deceaſed, guod 
quer” nil capiat, &c, 2 Bac. Abr. 178. 

If an ejement be brought againſt baron and feme, 
and the plaintiF hath a verdi& againſt both, and be- 
fore judgment the huſband dies, the plaintiff may on 
the ſuggeſtion have a judgment againſt the wife, not 
only becauſe this 1s a treſpaſs committed by the wife, 
and that therefore ſhe is puniſhable for her own aQ, 
which is injurious to another ; but becauſe where the 
wife is found guilty of the ejetment, ſhe muſt have ob- 
tained that unlawful poſſeſhon, either jointly with her 
huſband, and then it ſurvives, or elſe ſhe had the whole 
poſſeſſion in her own right, and 1n either caſe the plain- 
tiff may puniſh her, and recover the poſſeſhon, which is 
wholly in her on the death of her huſband. 1 Ro/. Rep. 
34. Cro. Fac. 350. | 

Although after judgment the plaintiff is intitled to, 
and may ſue out the writ of Habere facias poſſefſronem ; 
yet if he negleCts to ſue out execution within a year after 
the judgment, he muſt bring a ſcire factas, as on all 
other judgments, otherwiſe the court will award a writ 
of reſtitution quia errenice emanavit. 2 Bac. Abr. 178. 

But if the plaintiff hath'a judgment, with ſtay of 
execution for a year, he may, after the year, take out 
his execution without the ſcire facias, becauſe the delay 
is with the conſent of parties, and in favour of the de- 
tendant ; and the indulgence of the plaintiff ſhall not 
turn to his prejudice, nor ought the defendant to be al- 
lowed any advantage of it, when it appears to be done: 
for his advantage, and at his inſtance. 6 70d. 288. 1 
Rel. Rep. 104. | 
- But it ſeems this delay of execution, being only the 
compromiſe or agreement of the parties, is never entered 
on the roll; and therefore after the year the plaintiff 
ought to move the court for the ſcare facias, leſt the 
execution ſhould: be ſuſpended quia erronice emanavit after 
the year, without the ſcire facias, 1 Keb. 785. 6 
Mod. 288. 

So if the defendant brings a writ of error, and there- 
by hinders the plaintiff from taking his execution within 
the year ; and the plaintitf in error is nonluit, or the 
- judgment afirmed, the defendant in error may proceed 
10 execution after the year without @ ſcire facas, be- 
cauſe the writ of error was a ſuper/edeas to the execution, 
and the plaintiff muſt acquieſce tiil he hears the judgment 
above ; beſides, while the cauſe is depending on the writ 
of error, the cauſe is ſtill /ub judice, whether the plain- 
tiff ſhall recover the land, or not. 5 Co, 88. Cre. Eliz. 
416, 2 Infl. 471, een 


The words of the writ are, Pucd "habere Fc; T 
/ſronem, ſo that there muſt be &- and act gs? 
| given by the ſheriff, and conſequently all power we. 
ſary for this end muſt be given him; and therefore £ 
the recovery be of a houle, the ſheriff may juſt 
breaking open the door, if he be denied entrance N ry, 
tenant, becauſe the writ cannot be otherwiſe ws Oops 
'5 Co. 91. b Law. Ejef. 108, | : 
| If the plaintiff recdvers ſeveral meſſuages in the po. 
ſeſſion of different.perſons, the ſheriff muſt £0 to each 
houſe, and deliver the poſſeſſion thereof ; and this js Fig 
by turning the tenants out of each of the hooks, 
for the delivery of the poſſeſſion of one meſſuage, in the 
name of all, is not a good execution of the writ bo 
_ = gg Nag tenant is not the poſſeſſion of 
the other, but each hath his ſeveral | 
gd 108, NI Fs 
ut it ſeems by Rolls, that if all the meſſua 

been in poſſeſſion of one tenant, it had been "5 20g 
give poſleſlion of one in the name of alt; but Without 
doubt the ſureſt and beſt way is for the ſheriff to remove 
all F tenants ox gg _ of each houſe, and when the 
polletion 1s quitted, to deliver it to the plaintiff, 

+ "N " eanaat OY 

If the ſheriff turns out all perſons he can find in the 
houſe, and gives the plaintiff, as he thinks, quiet poſſe 
on, and after the ſheriff is gone there appears ſome per- 
ſons to be lurking in the houſe; this is no good execu- 
tion, and therefore the plaintiff ſhall have a new babere 
| Jaces poſſeſionem, becauſe he never had execution, 1 

con. 145, | | 

Where the recovery .is of land, and there was more 
| demanded than recovered, as ſuppoſe the demand had 
| been for five hundred acres, and a verdi& and Judgment 
only for one hundred acres, it ſeems doubtful how the 
ſheriff 1s to give execution, Rolls ſays, it is ſufficient to 
give the plaintiff poſſeſſion of two or three acres in the 
name of the whole ; and this indeed ſeems the ſafeſt way 
for the ſheriff, becayſe he does at his peril execute the 
writ; and if he gives poſſeſſion of any land not recover- 
ed, and not in the habere facias poſſeſjuonem, he is a treſ- 
paſſer, and ſhall be puniſhed in an action of treſpaſs ; but 
in regard the habere facias is to give the plaintiff the benefit 
of his judgmeut, and that cannot be done without an 
actual poſſeſſion be given of the whole quantity, it hath 
been held by others, that the ſheriff does not diſcharge 
his duty by giving one acre in the name of all ; but he 
ought in 1uch caſe to ſet forth all the acres particularly ; 
for to have it otherwiſe would be to leave the execution 
uncertain, and conſequently not to give the plaintiff the 
full benetit and advantage of his judgment ; but note, at 
this day the praQtice is for the plaintiff, to give the theriff 
ſecurity to indemnify him from the defendant, and then 
the ſheriff to give execution of what the plaintiff de- 
| mands. 2 Bac. Abr. 179. 

If the execution goes to the ſheriff for twenty acres, it 
ſeems the ſheriff muſt give twenty acres, according to 
the common eſtimation of the county where the lands lie. 
I Rel. Rep. 410. 

And here it is farther obſervable, that this writ of ex- 


| ecution is only returnable at the election of the plaintiff; 


and the court, at the inſtance of the defendant, will not 
| direCt the writ to be returned ; this ſeems to be leſt to 
the choice of the plaintiff, and he may take what is moſt 
for his advantage, in order to have the full benefit of bis 
Judgment ; and the way to that is, to ſuffer him to renew 
' the execution at his pleaſure till a new execution be had; 
but the plaintiff cannot renew execution: after one habere 
| factas 18 returned and filed, becauſe it then appears 0 
record, that the plaintiff hath had the benefit of his ſuit; 
and then the new execution is but a&um agere, and con- 
 ſequently ſuperfluous; and therefore the court will not 
oblige the ſheriff to make any return, but at the deſire of 
the plaintiff, 1 Rol. Abr. 886, 2 Keb. 245. 1 Rub 
Rep. 353. Palm. 289. 2 Brownl. 253. 6 Ad. 27. 

If the writ be returned by the ſheritt, though not filed, 
it ſeems no new habere facias ſhall iſſue, becauſe when 
the return is made, it becomes a record, which the court. 


| then becomes intitled to, 2 Brownl. 216, But 


But where the writ is neither returned nor filed, there | 
"no a&t of record, by which' it appears to the. court that 
= laintiff hath had any benefit by his judgment z and 
: 14 upon A ſuggeſtion, that vic' non miſit breve, the plain- 
pe entitled to a new writ, becauſe the omiſſion of the 
"Mer hall not turn to the plaintiff's delay on prejudice ; 
4 the new writ cannot iſſue till the return of the firſt be 

64; becauſe till the return be paſſed- non con/iat? to the } 
orb but the ſheriff may do. his duty, and the plaintiff! 
thereby have the full benefit of his judgment, and then 
there can be no occaſion for a, new habere facias. Palm. 289. 

If the officer be diſturbed in the execution of the writ, 
on an affidavit the court will grant an atrachment againſt! 
the_party, whether he be the defendant or a ſtranger, 
becauſe the writ 1s the proceſs of the court, and any dif-, 
turbance given to the execution. of it, 1s a contempt to} 
the authority of the court from whence it iflues, and as; 
ſuch will be puniſhed by the court. "The proceſs is not{| 
underſtood to be executed, nor the execution complete, 
till the C1eriff and his officers be gone, and the plaintiff! 
leſt in quiet poſſeſſion. 6 Med. 27. | ; 

But after the poſſeſſion given, either on habere facias 
poſſeſſimem, or agreement of the parties, the law feems to. 
make a difference where the plaintiff is turned out of 
poſſeſhon by the defendant, and where by a ſtranger : 
where it is done by the defendant himſelt, the plaintiff] 
may have either a new babere factas or an attachment, 
becauſe the defendant himſelf. ſhall never by his own att! 
keep poſſeſhon, which the plaintiff received from him 
by due courſe of law ; but where a ſtranger turns the 
plaintiff out of poſſeſſion after the execution fully exe- 
cuted, the plaintiff is put to his new action npon an 
inditment of forcible entry, where the force will be 
puniſhed, becauſe the title was never tried between the 
plaintiff and the ſtranger ; and he may claim the land by, 
title paramount the plaintiff, or he may come in under 
him, and then the recovery. and execution in the former 
ation ought not to hinder the ſtranger from keeping that 
poſſeſſion which' be may have a right to.;/ and if the law, 
were otherwiſe, the plaintiff might by virtue ofa new 
habere facias turn out even his own tenants, who come 
in aſter the execution executed; whereas the poſſeſhon 
was given him only againſt the defendant in the action, 
and not againſt others not parties to the ſuit. 1 Keb. 479, 

Thus in the caſe of - Fortune and Fobnjon,' the-court was 
was moved for an'attachment againſt Johnſon, for ejeRing 
one who had-been put into 'poſſcſſion by an habere factas ; 
but becauſe it appeared that Johnſon claimed under an 
elder judgment, the court would not make any rule m it, 
becauſe it was title againſt title, and therefore left them 
to take their courſe at law. Style 318. - | 
-*- The ' plaintiff had judgment in ejeAtment, and by 
agreement afterwards, the defendant was to hold "the 
Jand'for the reſidue of his term, and held it according] 
for ſome time ; and the plaintiff took an habere facias an 
executes it ; the defendant moved the court for reſtitution 
on the agreement, but the court would not grant it, but. 
leſt the defendant to his aftion on the caſe on the agree- 
ment for the judgment was entered abſolutely but 1f the 
judgment had been entered with a cefſet executto for fuch 
a time, there, if the plaihtifF takes execution within the 
time, the defendant ſhall have reſtitution ; becauſe the 
judgment was entered with this limitation, that the plain- | 
tiff ſhould not have the fruit of it till ſuch a time ; but 
quere, how this appears to the court, ſince it ſeems the 
ceſſet executio is not entered on the roll ; the difference 
ſeems to be between a judgment by confeſſion, and a 
judgment on verdiQt, where the former is given with a- 
ceſſet executio ; if the execution be afterwards taken con- 
trary to the agreement, the court will ſet it afide, and 
lay the attorney by the heels; but where judgment is 
given on verdict, there the verdict is the foot and ground 
of the judgment, and the court will not take notice of 
the ſubſequent agreement of the parties, but leave them 
to their remedy, Style 408. Law Ejettm. 113. 


—_ 


| 


5. Of recovering the meſne \profits, and of bringing a 
new or. ſecond ejeftment. | F 
Although in eje&ment, the plaintiff, if he preyails, is 


Jnr being kept out of 
| recoverable in this aQtion, 

continuanao, and therefore 
ſuſtained in that particula 
but does not extend ito t 


| E 
the meſne profits, -are not 
—___ it never laid 'with a 
comprenengs' only-the damages 
r act of ouſter ompibaed re, 
dang av n+ i faovyged. cages that were taken 
1 e wahoie-outter, Utince every a& is trel(e 
paſs.. 2 Bac, Abr, 181... Sort een io 


But where a perſon recovers in-ejeftm *—% 
bring an: ation of treſpaſs for the JE penn 
cover the ſame from the time 
20 in _o declaration ; and at 
ve neceliary to prove any entry of the defendant, beca 
the defendant doth in = rule confeſs page ea 3 ANC 
auſter ; alſo the entry of the defendant -is .faund. by the 
recovery In czectment. againſt him.. 2 Bac. Abr. 181. 

If treſpaſs be brought: for the meſae .profits, and the 
action is brought againſt a ſtranger to. the former ver- 
dict, it muſt” be brought in the leflor's iname, and the 
title may. be ſtood upon, for there was no'leaſe,. and no 
reaſon for an eſtoppel ; but .if_it be brought agaiaſt the 
defendant, in ejeQtment in the leflee's name,..there. the 
verdict ſhall be concluſive. evidence, and ſhall bind the 
leffor of the plaintiff, though no -party- to the record 3 
and in this caſe it is ſufficient to prove the value of the 
meſne profits, without entering into the title, 1 Sid. 2 39. 
1 Keb. 944. te REAC Or 

One of the advantages attending this aQion.is, that a 
man may have a remedy toties quaties, in being allowed 
to bring. as many ejeEtments as. he pleaſes ; which has 
ſometimes proved a very great miſchief, 'but is yet with- 
out remedy ; for though it has been fometimes attempted 
in Chancery, after thxee or four ejetments, by a bill of 
peace, to eſtabliſh the prevailing party's title ; yet it 
hath' been always denied to alter the courſe of. the law, 
tor that every termor may have an ejxQment, and every 
new cjectment ſuppoſes a.new demiſe; and the coſts in 
ejectment are a recompence forthe trouble and charge to 
which the pofſeſſor is put; but where” the: fuit begins in 
Chancery for relief hardy 4 pretended \incumbrances on 
the title of lands, and'the court: has ordered the deferid- 
ant to purſue an ejectment at law, .there, aſter one or 
two gzectments. tried, and the title ſettled-ro the ſatisfac- 
tion. of the court, the court hath ordered -a perpetual in- 
juuction againſt the defendant,” becauſe. there the fait is 
frlt attached 'in that-court, and never-began at law; and 
ſuch precedent incumbrances appearing to be fraudulent 
and. incquitable. againſt the poffeflor, it is within the 
> the court to relieve againſt it. 2 Bac. Aby. 
ISZ. £, 

If.a man-has a verdi& in ejetment, and coſts taxed, 
and an attachment iſſues for non-payment of. the coſts, 
the. defendant thall not have- an eje&ment- againſt the 
ny m- the ſame court till'he- hath paid coftsz- bat 

e may proceed in ejeCtment in another court without 
colts paid ;- the reaſon is, becauſe the ſame- court will fee 
an' obedience paid- to their rules before they witt- ſuffer 
the diſobedient perſon to- proceed in a cauſe of the ſame 
kind ; but another court: cannot take cognizance of the 
rules 'of a diſtant court z but every court can inforce 
obedierice to its own rules} ' 1 $rg. 379: LAN 

Where judgment 'is obtaincd/ againſt the caſual ejeftor, 
the party in. poſſeflion may' controvert «the title in an ac- 
tion'for the meſne profits. 8:ran, 960: | 

No - new eje&ment ſhall be brought by. the defendant 
after. recovery againſt him, till he has quitted the poſſeſ(- 
fion, or the tenants have attorned to the plaintiff; ſo 
that he be in poſſeſſion, and the' defendant out. 1 


he..may 
menſle profits, and' re- 
of the defendant's, entry 
the trial it is . ſaid not Þ 

d 


.* 
” 


258. | | 

No new ejeCtment ſhall be 
firſt. Stran. 548. 

Where there is judgment 
ment, coſts ſhall be 
Stran. 554. | | 

Proceedings not ſtaid . till paymen 
former ejetment, unleſs there has been vexation. Stran, 
681, 1099. "4 085 ee 

Piotes ings ftaid in a fecond ejetment, &:. the 
leflors not being liable to the former coſts. Stran; 1152, 

For more matter. on this ſubjeft, ſee 9 Vin. Abr. 


brought till coſts paid of the 


for the, defendant in eject- 
paid before a new one brought, 


t of coſts, 'in"' a 


to recover damages z yet the damages that he hath ſuſ- 


2 Bac. Abr. tit, EjeQment, | 
| Proceedings 


E ] E 
Proceedings on.an ation of treſpaſs in cjeAment, by | 
original, in the King's Bench. | 
1. The original writ. | | 
George the Third, by the grace of God, of Great 
Bricin, F rance, and Ireland, King, Defender of the Faith, 
and fo forth ; to the ſheriff of Berkſhire, greeting. If Ri- 
chard Smith /hall give you ſecurity EPPS bis claim, 
then put by gages and ſafe pledges William Stiles, late of 
Newbury, gentleman, ſo that he be before us on the morrow 


__ with force and arms he entered into one meſ- 
fulage, with the appurtenances, in Sutton, which John Ro- 
gers, Eſquire, hath demiſed to the aforeſaid Richard, for a 
erm which is not yet expired, and gefted him from his ſaid 
arm, and other enormities to him did, ta the great damage of 
the ſaid Richard, and againſt our peace, And have you there 
the names of the pledges, and this writ. Witneſs Ourſelf at 
Weſtminſter, the day of ——, in th; -—— year 
of our reign. ; 


Pledges of proſecution, EO 


Sheriff*s returtl. 
The within-named William a Fohn Den, 
is attached by pledges, Richard Sen. 
2. Copy of the declaration againſt the caſual ejeor, who 
- gives notice thereupon to the tenant in poſſeſſion. 


m— the of King George the Third. 


Berks, } William Stiles, late of Newbury, in the ſaid 
to wit. \ county, gentleman, was attached to anſwer to Ri- 
chard Smith, of a plea, wherefore with force and arms 
he entered into one meſſuage, with the appurtenances, in Sut- 


ton, in the county aforeſaid, which John Rogers, Eſquire, | 


demiſed to the ſaid Richard Smith, 7. a term which 1s not 
yet expired, and ejefied him from his ſaid farm, and other 
wrongs to him did, to the great damage of ie goes Ri- 
chard, and againſt the peace of the Lord the King, &c. 
And whereupon the as Richard, by Robert Martin, his 
attoney, complains, that whereas the ſaid John Rogers, on 
the —— day of , in the —— year of the Lord the 
King that now is, at Sutton aforeſaid, had demiſed to the 
ſame Richard the tenement aforejaid, with the appurtenances, 
to have and to hold the ſaid tenement, with the appurtenances, 
zo the ſaid Richard and his aſſigns, from the fret of Saint 

term of 


and egjefed the ſaid Richard out of his ſaid forms and other 
e 


Martin, for the plaintiff. q pledges of pro- þ Fohn Doe. 
Peters, for the 7 uae ſecution, Richard Roe. 


Atr. George Saunders, 


T am informed that you are in poſſeſſun of, or claim title 
to, the premiſſes mentioned in this declaration of ejettment, or 
to ſome part thereof ; and [ being ſued in this ation as a 
caſual ejeftor, and having no claim or title to the ſame, ds 
adviſe you to appear next Hilary term in his Moy: court 


of King's Bench at Weſtminſter, by ſome attorney of that 
court, and then and there, by a rule to be made of t 


| a———_— jy, 1: the ----- jr of Kins 
| | Thing,” 7 ©8 George th 
All Souls, whereſoever we ſhall then be in England, to | 


| and ouſter, as aforeſaid, 1 


| co the ſaid Richard in form 


ERR 1 


uberwiſe I ſal tr judgment to be again} 
be _ out wx ng againfl me, and you will 
Your loving friend, 


William Stiles, 
3. The rule of court, | 


Berks, } {t is ordered by the court, 
| to wit, \ parties, and their attorneys, that George Saun. 
ders, gentleman, may be made defendant in the Place of thy 
now defendant, William Stiles, and ſhall inmcban}, 4 
fear to the plaintiffs aftion, and ſhall receive a Sera. 
a plea of treſpaſs and ejettment of the tenements in queſtion 
and ſhall immediately plead thereto, Net guilty : ond upen 
the trial of the iſſue, ſhall confeſs leaſe, entry, and ouſter and 
inſiſt upon his title only. And if, upon trial of the iſſu, 1, 
ſaid George do not confeſs leaſe, entry, and ouſter, and by 
reaſon thereof the plaintiff cannot proſecute bis writ, then th, 
taxation ff co/ls upon ſuch non-proſs ſhall ceaſe, and the ſaid 
George /hall pay ſuch cofts to the plaintiff, as by the court of 
our Lord the King here ſhall be taxed and adjudged for fuch 
his default in non-performance of this rule; and Judgment 
ſhall be entered againſ{ the ſaid William Stiles, now 11; 
caſual ejeftor, by default. And it is farther ordered, that, 
if upon the trial of the ſaid iſſue a verdi#? ſhall be give fu 
tbe defendant, or if the plaintiff ſhall not proſecute Bis writ 
upon any other cauſe, than LW the not confeſſing leaſe, entry, 
en the /-for of the plaintiff ſhall 
pay coſts, if the plaintiff himſelf doth not pay them, 
Marin, for the plaintiff. 
Newman, for the defendant. 


by the aſſent of bu, 


By the Court. 


I—_—- 


_— 


4+ The record. 


Pleas before ke Lord the King at J/Y:/minſer, of the 
| term of Saint ZÞlary, in the year of the reign 
of the Lord George the Third, by the grace of God, 
of Great Britain, France, and Ireland, King, Defen- 
der of the Faith, &c, 


Berks, } George Saunders, late of Sutton, in the county 

to wit, gen gentleman, was attached t1 anſwer Ri- 

| chard Smith, of @ plea, wherefore with force and arms ht 
entered into one meſſuage, with the appurtenances, in Sutton, 
| which John Rogers, Eſquire, hath demiſed to the ſaid Ri- 
chard: for a term which is not yet expired, and ejefted him 
from his ſaid farm, and other wrongs to him did, ts the great 
damage of the ſaid Richard, and againſt the peace of the Lord 
the King that now is. And whereupon the ſaid Richard, by 
| Robert Martin, his attorney, complains, that whereas the 
ſaid John Rogers, on the =—— day of ———, in the —— 
year of the reign of the Lord the King that now is, at Sut- 
ton aforeſaid, had demiſed to the ſame Richard the tenement 
oreſaid, with the appurtenances, to have and to hold the 
aid tenement, with the appurtenances, to the ſaid Richard and 
his affigns, from the feaſt of Saint Michael the Archange! 
then laſt paſt, to the end and term of five years from thence 
next following, and fully to be complete and ended; by virtue 
of which demiſe the ſaid Richard entered into the ſaid tene- 
ment, with the appurtenances, and was thereof poſſeſſed; and 
the ſaid Richard being ſo poſſeſſed thereof, the ſaid George 
aforr; that is to ſay, on the 
tbe ſaid year, with force and arms, that is ts ſay, with 
fwords, flaves, and knives, entered into the tenement, 
with the appurtenances, which the ſaid John Rogers demiled 


0 — im 


aforeſaid, for the term aforeſaid, 
which is not yet expired, and gjefied the ſaid Richard out of 
his ſaid farm, and other wrongs to him did, to the great da- 
mage of the ſaid Richard, and again/? the peace of the ſaid 
Lord the King ; whereby the ſaid Richard Ah that he ts 11- 
Jured and endamaged to the value of twenty pounds : and 
thereupon he brings ſuit, [and good proof.) And the faid 
George Saunders, by Charles Newman, his attorney, comes 
and defends the force and injury, when [and where the court 


e jame 
_y "3 cauſe yourſelf to be made defendant in my "= 
| 


ſhall award;] and ſaith, that he is in no wife guilty of tht 
| f erejpaſs 


f and ejefanent aforeſaid, as the ſaid Richard above 
| 4/6 _ him Rh therefore FA puts bimfelf upon 
th, country.3 and the ſaid Richard, doth likewiſe the ſame : 
therefore let a Jury come thereupon before the Lord the King, 
on the oftave of the 4h amp of the Bleſſed Virgin Mary, 
whrreſorver he ſhall be then in England 3 who neither [are 
of #in 10 the ſaid Richard, nor to the ſaid George ;] 0 re- 
coomine [ whether the ſaid George be guilty of the treſpaſs 
wo gjetment aforeſaid ;] becauſe as well [the ſaid George 
as the ſaid Richard, between whom the difference is, have 
put them/elves on the faid jury.] The fame day is there 
given to the parties aforeſaid, Afterwards the proceſs therein, 
being continued between the ſaid parties of the plea 5 Uh 9p 
by the Jurys is put between them in reſpite, before the Lord 
the King, until the day of Eaſter in fifteen days, whereſoever 
the jaid Lord the King ſhall then be in England ; unleſs the 
Fuſlices of the Lord the King, aſſigned to take aſſizes in the 
county aforeſaid, ſhall have come b:fore that time, to wit, 
on Monday the 81h of March, at Reading 7n the jaid county, 
by the form 0 the flatute [in that wg provided, by reaſon 
of the default of the jurors [ſummoned to appear as aforeſaid. 
Mt which day, before the Lord the King at We minſter, 
come the parties aforeſaid, by their attornies aforeſaid; and 
the aforeſaid Fuftices of afſize, before whom [the jury aforeſaid 
came,] ſent here their record Lefore them had, im theſe words, 
ts wit : afterwards, at the day and place within contained, 
boi — ; Sang one of the Barons of the Ex+- 
chequer of the Lord the King, and Sir John Eardley Wilmot, 
Knight, one of the Fuſtices of the ſaid Lord the King, aſſigned 
io bold pleas before the King himſelf, Juafices of the ſaid Lord 
the King, aſſigned to take afſizes in the county of Berks by 
the form of the flatute ['in that caſe provided,) come as well 
the within named Richard Smith, as the within written 
George Saunders, by their attrnies within contained; and 
uhe jurors of the jury wheresf mention is within made being 
called, certain of them, to wit, Charles Holloway, John 


Hooke, Peter Graham, Henry Cox, William Brown, 


and Francis Oakley, come, and are ſworn upon that jury : 
and becauje the refit of the jurors of the ſame jury did not 
appear, therefore others of the by-flanders being choſen by the 
Serif, at the reque/t of tbe ſaid Richard Smith, and by 
the command of the Fuſtices eforeſe, are appointed anew, 
whoſe names are affixed to the pannel within written, ac- 
cording to the form of the flatute in ſuch caſe made and pro- 
vided ; which ſaid jurors ſo appointed anew, to wit, Roger 
Bacon, Thomas Small, Charles Pye, Edward Hawkins, 
Samuel Roberts, and Daniel Parker, being likewiſe called, 
come ; and, together with the other jurors aforeſaid before 
impanelled and ſucrn, being elefted, tried, and ſworn, to 
ſpeak the truth of the matter within contained, upon their 
cath ſay, that the aforeſaid George Saunders 7s guilty / the 
treſpaſs and ejetiment within written, in manner and form 
6 the aforeſaid Richard Smith within complains againſ1 
tim; and aſſeſs the damages of the ſaid Richard Smith, 


on occaſion of that treſpaſs and ejetiment, beſides his cof1s| 


end charges by him put unto about his ſuit in that behalf, to 
twelve pence z and, for thoſe cofls and charges, to forty ſhil- 
lings. Ihereupon the ſaid Richard Smith, by his attorney 
freed, prayeth judgment againſ}i the ſaid George Saun- 
ers, in and upon the verdit aforeſaid, by the jurors afore- 
ſaid given in the form aforeſaid : and the Fog George 
Saunders, by bis attorney aforeſaid, ſaith, that the court 
berz ought not to proceed to give judgment upon the ſaid ver- 
dift, and prayeth that judgment againſt him the ſaid George 
daunders, in and upon the verdift aforeſaid, by the Jurors 
fp wy given in the form aforeſaid, may be flayed, by rea- 
on that the ſaid veraitt 15 inſufficient and erroneous, and that 
the ſame wverd:&1 may be baby and that the iſſue aforeſaid 
may be trizd anew by other jurors to bs afreſh impanelled. 
And, becauſe the c:urt of. the Lord the King here is nat yet 


| the record and matters aro havi x 
' 


' ment. 


ornate - ut 


E-L £ 

been ſeen, a by 
court of the Lord the ng now here ully = {x ; fd be ts 

and fingular the premiſſes having been examined, and mature 

deliberation being had thereupon, for that it ſeems to the conre. 

of the Lord the King now here, that the ver#lia aforeſaid is 

in no wiſe inſufficient or erroneous, and that the {ame ought 

net to be.quaſhed, and that no new trial ought io be had of the 

iſſue aforeſaid + therefore it is conſidered, that the Jaid Ri- - 
chard do recover againft the ſaid George his term yt to come, - 
of and in the ſaid tenements, with the. appurtenances, and the + 


|/a1d damages affeſſed by the ſaid jury in form aforeſaid, tnd 


alſa twenty-ſeven pounds, fix ſhillings, and eight pence for his 
coſts and charges « ind by the court of the Lord the King 
here awarded to the ſaid Richard, with his aſſent, by way of 
mmcreaſe ; which ſaid damages in the whole amount to twenty- 
nine pounds, ſeven ſhillings, and eight pence. And let the ſaid 
George be taken [until he maketh fine to the Lord the King.] 
And btreupon the ſaid Richard, by his attorney aforeſaid, 
prayeth a writ of the Lord the King, to be direfted to the 
heriff of the county aforeſaid, to cauſe him to have poſſeſſion 
of his term aforeſaid yet to come, of and in the tenements 
aforeſaid, with the appurtenances : and it is granted unto 
him, returnable before the Lord the King on the marrow 
the Holy Trinity, ok 1966 he ſhall then be in England, 
at which tay, —_ the Lord the King at Weſtminſter, 
cometh the ſaid Richard by his attorney aforeſaid ; and the 
ſheriff, that is to ſay, Sir Thomas Reeve, Knight, . now 
ſendeth, that he, by virtue of the writ aforeſaid to him di- 
refted, on the —— — day of — laſt paſl, did' cauſe 
the ſaid Richard to have his poſſeſſion of his term aforeſaid 
yet to come, of and in the tenements aforeſaid, with the appar + 
tenances, as be was commanded. 


Ejecum, Ejefus niaris, quod + mari ejicitur, Tet, jet- 
ſom, wreck. Et fi de navi taliter periditata aliquis 
homo wvivus evaſerit, & ad terram wenerit, emnia buna & 
catalla in navi cum ita contenta remaneant, & ſint eorum 
quorum prius furrant, & tis n:n depereant nomine ejeQti. — 
yt vero thfra prediflum terminum nullus venerit ad exigenda 
catalla ſua, tum neflra fint, & hwzredum noſtrorum nomine 
<jeCti, vel alterius gui libertatem habet ejeQtum habendi. 
Cart. Henrici Reg. Angl. anno 1226. 

Eigne, (French ain#, maximus natu) The firſt-born, 
as baſtard eigne, and mulicr ppiſne, Lit. ſet. 399, See 
Jviier. 

Einecta, Is borrowed of the Fretich ainz; promigenitus, 
and ſignifies in Common Law elder/hip. Stat. of [reland, 
14 H. 3. Skene de Verber. Significatione, verbo Eneya, ſays, 
that in the ſtatute of Marlbridge, cap. 9. made in the .. 
time of Z. 3. it is called Enitia pars hereditatis : and 
likewiſe in another place of the ſame King, fo eſnicize, 
that is, ir! proper Latin, Fus primogeniture. See Enitia 
pars, and Ejnery. Eyniciam filiam ſuam maritare, to 
marry his eldeft daughter. Cowell, edit. 1927- 

Eire, alias Eyre, From the old French word eire, . 
that is, iter, a journey ; as a grand ere, that is, magnis 
itineribus. It ſignifies in Britton, cap. 2. the court of. 
juſtice itinerant, And Juſtices in eyre are thoſe only 
which Bra#on in many places calleth 7uſticiarios itine- 
rates, of the eyre; and (ib. 3. trad. 2; cap. 1, 2. faith, 
the eyre alſo of the foreſt is nothing but the qr” ond 
otherwiſe called, which is, or fhould by ancient cuſtom 
be hcld every three years by the Juſtices of the foreſt, 
journeying up and down for that purpoſe. Crom. Fur. 
fol. 156. Manwood's Foreft Laws, cap. 24., Read allo 
Skene de Verb. Signif. verbo Iter, whereby, as by many 
other places, you may ſee great affinity between theſe two 
kingdoms in the adminiſtration of juſtice and govern= 

See Juftice in epre, ? TINTh 
Election, Is, when a man 1s leſt to his own free will 


edviſed of giving their judgment cf and upen the premiſes, 
therefore day thereof is given as well to the ſaid Richard 
omith as the ſaid George Saunders, before the Lord the 
King, until the mar row of the Aſcenſion of our Lord, where- 
feeier the ſaid Lord the King ſhall then be in England, 70 
bear their judgment of and upon the premiſſes, for that the 
eourt of the Lord the King is not yet aduiſed thereof. Al 
which day, before the Lord the King\at Weſtminſter, come 
the parties aferefaie, by their attarnies afore/aid: apon which, 
Yor. L NO, 59. X 


'to take or do one thing or another, which he pleaſes ; 
as if A. covenants to pay B. a pound of pepper or ſaffron 
before WYhitfuntide, it is at the eleCtion of A; at all times 
| before Whit/untide, which of them he will pay ; but if 
he pays it not before the ſaid feaft, then afterwards it is 
at the el?zfion of B. to have an aQtion for which he 
pleaſes. Dyer, fol. 18. pl. 104. 21 H. 7: 19, Co. lib. 
5. fol. 59, and lib. 11. fol. 51, In caſe an elefion be 


giren of ſeveral” things, he who is the firſt agent, and 
8R oughg 
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dught to do the firſt 2, ſhall have,the elem, As"if' a | 
nian-make a leafe, rendering a'rent, or a robe, the lefſee 
ſhall: have the eledtion (as: being the firſt agent) by pay- 
ment of the one, or delivery of - the other: Coke-on Liitl. 


f- 144+ b.- 


t. In what 
fiſt at, 

2. In what caſes an elefion ſhall be deemed to continue, 
or be determined, - and what ſhall be deemed a ſufftaent 
e lea ion. wi 


caſes an eleftion is given; and who is to do the 


I. In what caſes an elefion is given, -and who is to do the 
firft adi. 

If a man grants twenty acres, parcel of his manor, 
without any defcription of them, yet the grant is not 
void; for an acre is a thing certain, and the (ituation may 
be reduced to'a certainty bythe eleCtion of the grantee. 
But if a man ſells 20./. worth of-his land, parcel of a ma- 
nor, this is: void, it being neither certain in itſelf, nor 


reducible to a certainty ;- for no man is made judge of the | 


value. 2 Co. 36. Kelw. 84. . 

So if one, being  ſeiſed of 'a great waſte, grants the 
moiety of a yard-land lying in the waſte, without aſcer- 
taining what part, .or the: ſpecial name of the land, or 
how bounded ; this may be reduced to a certainty by the 
eletion of the grantee : but it is otherwiſe in caſe of the 
King's grant, for there can be no election in his caſe ; 


and therefore the grant is void for incertainty. 1 -Leon.. 


30. Noy 29. 1 Co. 86: 

So if a man levies a fine come: ceo gue 11 ad de ſon done 
of a houſe and a hundred acres of land in D. where he 
hath there a houſe and a hundred and eighteen acres, the 
conuſee may eleCt which hundred acres he will have, for 
the eleQion is given to him by the. fine.- 1-Ro/. Abr. 

me) 

4 i a man grants ſix hundred cords of wood out of a 
large wood, the grantee hath eleCtion to take them, when 
and in what part of the wood he pleaſes, without any ap- 
pointment of the grantor, and conſequently* may affign 
his intereſt in them to a third perſon, and he ſhall . have 
the like eleftion. 5 Co. 24. 

But if one grants to me one thouſand cords of wood, to 
be taken at my eleRion, and the grantor or a ſtranger 
cuts down part of the wood, I can take no part of that 
which is cut down, but muſt ſupply myſelf out of the re- 
ſidue ſtill remaining. 5-Co. 24.- | 

But if A. covenants with B. that he ſhall bave twenty 
of the beſt trees in the wood of A. to be taken at the 
election of B. within ſuch a time, it is a breach of the 
covenant in A. to cut down, any trees within that time, 
becauſe the latitude of cletion which B. had is thereby: 
abridged. 1 Yent. 271: | 

If rent be reſerved payable at the church of S. or D- 
upon conſideration, &c. the leſſee hath his eleCtion to 
pay it at either place ; and therefore to take advantage of 
the condition, the leſſor muſt demand it in ſuch places, 
where, by his own agreement, he has permitted the te-: 
nant to pay it. 2 Rel, Abr. 428. 

It is laid down as a general rule, that in caſe an elec- 
tion is given of two ſeveral things, he that is the firſt 
agent, and which ought to do the firſt aft, ſhall have the 
eleftion. Co. Lit. 145.- 2 Co. 37. 4. 

As if a man grants a rent of 205. or'a robe, to one 
and his heirs, the grantor ſhall have the election ; for he 
is the firſt agent by payment of one, or: delivery of the 
other. Ge. Lot. I45. @. 

So if a man makes a leaſe, renderin 
the leſſee ſhall have the eleQion. Ce. Lit. I45. @. 

But if I contraCt with you to pay you a 3 or 20 s. 
at Eaſter, you may, after the feaſt, bring debt for the one 
or the other. Co. Lit. 145. a. 

So if a man leaſes lands for years, reſerving weekly. 
nine quarters of wheat, or the value thereof, as it ſhall 
then be ſold in. the market of 7. if the lefſee pay neither 
of theſe at the time appointed, the lefſor may have his 
action, at his eleCtion, for the wheat only ; for though 
the leſſee might have paid any.of them, . at his election, 


a rent or robe,- 


the defendant pleads, that the obligor died before he re. 


vium, not obſerving, held an opinion to the contrary. Co. 


| made by them, or their heirs or executors. 


| E E E 
at the day, yet after the day the law gives ES 
the leffor: 1 Rol. Abr. Re ae, rin the eleQion to+ 


If A. gives one of his horſes in his table B 
bath the eleQtion which horſe to take, for he Nero 


agent by taking the- horſe. Co. Lit. 145. Mor 82 

If ont her twenty | 8 

one grants to another twenty loads of ma , 
taken in his'wood of D. there the grantee = Beg 
election ; for he ought to do the firſt aft, viz. fel} 2 
take the ſame. Co. Lit. 145. a. 

If one ſeiſed in fee of -a 'manor, aliens the manor, ex. 
cept the cloſe called N. part of the manor, and. "Whos 
two cloſes called N.- which are part of the manor _ 
one contains nine acres, -and the other but three acres 
the-alience ſhall not chuſe which of the faid cloſes be wilt 
have-z but the alienor ſhall bave the eleQtion which of the 
faid cloſes ſhall paſs. 1 Leon. 268. 

If I have three davghtevs, and I covenant that 7..& 
ſhall diſpoſe-of one-of them in marriage, it is at my elec 
tion of which ; and after requeſt I am bound. to deliver. 
her to him. Afoor 72. pl. 197. Dal. 73. 8. C. _ 

If an obligation be conditioned to pay B. or his heirs, 
annually,.12/. at Midſummer and Chriflmas, or to pa 4 
him or hisheirs, at any time of the ſaid feaſts, Kay 
the obligor hath eleQtion to pay the 12/7, or the 1 501. 
but he ought to continue the payment of the 121. an- 
nually, until he pays the 1507. though he may at any. 
time determine the payment of the 127. by payment of 
the 150/, Cre, Fac. 594: 

If A. covenants with B. that A. or his ſon C, or either 
of them, ſhall work with B. at the grinding and poliſh- 
ing. of glaſs, B. paying to each of them ſo much, &.. 
and B. requeſts C. to work with him, &c. if he doth not, 
the covenant is broke ; for B. had the eleQon to require 
both, or any of them to work with him. 2 $i. 104. 

In debt on an obligation, that if a ſhip put to ſea, and. 
either the goods or the obligor come fate, he ſhould pay. 
ſuch a ſum over and above the uſe allowed by the ſtatute; 


turned, and inſiſted that he, as his executor, had an 
election to pay at which time of the contingencies he 
pleaſed; and that therefore the teſtator never returning, 
no action accrued : but it was reſolved, that the payment: 
ſhould ariſe on either of the contingencies, and that this- 
being agreeable to the intention of the parties, the law 
ſupplies the. words, which ſhould firſt happen, 1 Lev, 
54» 55* 


2. In what a_— eleflion ſhall be deemed 10 continue, 
or be determined, and what ſhall be deemed a ſufficient- 
eleftion, | | 

Where the things granted are annual, and to have con- 
tinuance, the eleCtion (where the law gives it him) re- 
mains to the grantor, as- well- after the day as before, 
otherwiſe when to be performed «xica vice, Co. Lit. 
145- @. 2 Co. 37. Moor 85, Ketw. 58, 

As if I grant another for life an annuity, or robe, at. 
Eofter, and both are behind, the grantee ought to bring 
his writ of annuity in the disjunCtive ; for if he ſhould 
bring for the one only, and recover, this judgment would 
determine the eleCQtion for ever ; for he ſhould never have 
a writ of annuity afterwards, but a ſcire facias upon the 
judgment ; which reaſon Firzherbert, in his Natura Bre- 


Lit. 145. 8. ; 

When nothing paſſes to the feoffee or grantee beſore 
election to have the one thing or the other, there the 
eleQtion ought to be made in the life-time of the parties ;- 
and the heir or executor cannot make the elefQtion. Cv. 
Lit. 145. a.. 2 Co. 37. @. 

But where an eſtate or intereſt paſſes immediately to- 
the feoffee, donee, or grantee, there the eleAtion may be 
Co. Lit. 145+ 
2 Co. 36. a. 37. a. 

When one and the ſame- thing paſſeth to the donee or 
grantee, and the donee or grantee hath eleCtion in wh-t | 
manner or degree he will take this, there the intereſt 
paſſeth immediately, and the party, his heirs or executors. 
may make eleQion when-they will. Cz. Lit.-145: 4 


waaetic ach 
tne es ad. 4 
Ls aths, 66. 


| being ſeiſed. in fee of a mancry part in demeſne, | Election of eccleſiaftical perſons. pM | ” 
= in " Ieale for years, rendering rent, and part in free 'eleftion for the dignic bo of the —_ bs LES. S 
copybold, in cotſideration of a ſum of money, by inden- | cap, 14. and none ſhall diſturb any perſon from making | AD : 
ture grants, bargains, and ſells it to B. to hold for ſeven-| free eleQion, on pain of great forfeiture. If any per- 4 
teen. years from the death of A. and aſter A: covenants| ſon that hath a voice in eleCtions, take any reward for an 
to ſtand ſciſed thereof to the uſe of himſelf and the heirs] eleCtion in any church, college, ſchool, &c. the eleftion 
of his body, and dies, and B. enters, he may ele& whe- | ſhall be void: and if any of ſuch: ſocieties reſign their | 
ther he will take by the Common Law, or by bargain and| places to others for reward, they incure a forfeiture of ,. 
(ale, for 4. had power to paſs it cither way ; and if he] double the ſum ; and the party giving it, and the party wo 
ſhould be obliged to take by demiſe at Common Law, | taking it, are incapable of aniy place. Stat. 31 Eliz. 
then B. would loſe the rents reſerved upon the leaſes for | cap. 6. - 
pears, for want of an attornment ; and it was alſo held, | Eledion of members of parliament. See Parliament. 
++1tchis election remained notwithſtanding the alteration | (Election in London. See London. + 
of the eſtate by the ſecond indenture, and the death of the] Eleemoſyna, Alms, Dare in purom && perpernam 
leſſor. 2 Co. 35+ 2 And. 202. $, C. | eleemeſynam, to give in pure and perpetual alms, or in 

If a man levies a fine come ceo, &fe, of a houſe and a| frank almoigne, as lands were commonly given to. reli= 
hundred acres of land in” D. where he hath there a hun- | gious uſes, and fo diſcharged from military ſervices, and 
dred and eighteen acres, and the conuſee renders to the | other ſecular burdens. Cowell, edit. 1927. | | 
conuſor for a hundred years, and after the conuſor dies, | Eleemoſpna carucarum pzo aratris, s. #. eleemoſyna 
his executor may ele which of the hundred acres he will | aratri, (viz.) A penny which King Zthelred ordered to 
have, becauſe this was a thing in intereſt in the teſtator. | be paid for eve plough in England towards the ſupport 
1 Rel. Abr. 725. ; | | of the r. Leg, Aithelred, cap. x, Ut detur de omnt 

There was a compoſition between the prebendary of” A. | caruca denarius vel denarium walens. So in Leg. Canuti, 
and the abbot and convent of B. that the prebendary of A. cap. 11. Sometimes it is called eleemoſyna Regis, becauſe 
and his . ſucceſſors, for all time to come, ſhould have | it was at firſt appointed by the King. 'Thus Simeon Dus 
this eleion yearly, either to receive tithes in kind of | relm, ann. 887, writes, (viz.) ZXthelelm comes Wintos 
corn or grain, ariſing within certain lands of the abbey, | nienfis eleemofynam Regis Mthelfredi 4etalit Romam. 
or elle to receive five marks, to be paid by the ſaid abbot | Eleemoſynae, i. e. The poſſeſſions belonging to churches. 
and convent in lieu thereof, ſo as ſuch eleftion was no-| Daid eff quod das quando honores eccleſiarum, &c- quod fi 
tified to the abbot, or any of the monks or porter of the | res Domino Jure eleemoſynarum legitrme conſecrate fint, ec- 
abbey, &c. and the lands came to the King by the 31 | cleſſarum gus ſunt, u-Cange. Hance eculeſiam dedi 
Hen. 8, and from him to the defendant; and the pre- | Athelwaldo guiete tenere ficut decet ecelefiaſlicam eleemoſy= 
bend came to the King by the 1ſt of Ed. 6. of chan«-|nam. Aon. 3 tom. þ. 46. | | 
tries, ©&c. and from him to the plaintiff. Upon admit-| (Fleemoſynaria, The place in a religious houſe, where 
ting the compoſition good, it was adjudged that the] the common alms were repolited, and thence by the al- 
power of election was gone, becauſe it cannot how be| moner diſtributed to the poor. In old Englifh, the aumere, 
made according to the compoſition ; but in this caſe it] aumbry, ambry, which in the North they now uſe for a pan- 
was ſaid by Hae Ch. Baron, that in one SouthwelPs try or cupboard, as the F/z/þþ do almari; yet the word ; 6. 
caſe, (which ſee in Dyer g1.) in the 44 Eliz. where an| eleemoſynaria was ſometimes taken for the office of almener, I 
abbot had a quantity of wood, to be taken yearly in-ſuch| to which, as to other offices, there wers peculiar: rents | 
a wood, or a ſum of money at his eleQion ; it was held, | allotted, as—— Decima prediati molendini eleemoſynariz 
the election was transferred to the King by the ſtatute of | Sandi Auguſtini ſolvatur, Will: Thorne inter X. Scriptor, 
dilution of monaſteries. Hard. 381. [ib ano 1328, | SA. 

If one enfeoffs another of two acres, to hold the one] CEleemofynariug, The almoner, or peculiar officer 
for life, and the other in tail, aud he before eleQtion | who received the eleemoſinary rents and gifts, and. in due 
makes a feoffment of both ; in this caſe the feoffor ſhall | method diſtributed them to' pious and charitable uſes: 
enter into which of them he will, for the feoffee, by | There was ſuch a chief officer in all the religious houſes. 
this wrongful aQt, bath loſt his election. Co. Lit, 145. a.| The greateſt of our Englih biſhops had their peculiar al- 
2 Co, 37. 4. | moners, as in the council of Oxford, anno 1122. Stat. 

If a man gives two acres to another, to hold the one | cap. 2. and Lindetorod's Provincial, lib. x. tit. 12. The 
for life, and the other in fee, and the donee after makes dignity and duty of lord almoner to the Kings of England, 
a feoffment of one acre ; this is an eleCtion to have the | is deſcribed in Fea, lib. 2. cap, 23. | 
fee in that, Plow. 6, 1 Rel. Abr. 726. | Elegit, (fo called from the words in it, elegit ibs Ii- AY 

If a man leaſes two acres for life, the remainder of one | berari) Is a writ judicial, and lieth for him that hath reco-. we 
acre in fee ; this is an election that he ſhall have the fee | vered debt or damages in the King's court,'or upon recog- | 
In the other acre. Plow, 6. 1 Rol. Aby. 736. nizance-in any court, againſt one not able in his goods to 

When the eleQtion is given to ſeveral perſons, there | ſatisfy the ſame, and directed to the ſheriff, commanding 
he firſt eletion made by any of the perſons ſhall ſtand : |him, that he make delivery of half the party's lands or te- 

' as81f a man leaſes two acres to A. for life, the remain- | nements, and all his goods, oxen and beaſts for the plough 
” der of one acre to B. and of the other acre to C, B. or |excepted. Old Nat. Brev. fol. 152. Reg Orig. 299, & 
C. may ele& which of the acres they will have, and the 301. and the Table of the Rekifter Fudical, which 
liſt eleticn by one binds the other, Co, Lit. 145. a.|expreſſeth divers uſes of this'writ. In the New Terms of 
2 Co. 37. 0. | the Law, it is ſaid, that this writ ſhould be ſued within 
Election of biſhops, &c. EleQions ſhall be ſree, Stat. | the year. The creditor ſhall hold the moiety of the land. 
Weſim. 1. 3 Ed. 1. c. 5. Art. Cler. 9 Ed. 2. ft. 1, c.| fo delivered unto him, till his whole debt and damages are 
14. 9g Hen. 4. c. 9. Granted on condition to have the| ſatisfied, and during that term he is tenant by elegir, 
royal aſſent, otherwiſe the King to collate, 25 £4. 3.|Yeftm, 2. cap. 18. See Co. on Litt. fol, 289. b. - | 
ff. 6. ſet. 3 The King's prerogative in eleQtion ſaved, | An elegit is a judicial writ given by ſtatute Jem. 2. 
9 Hen. 4. c. 9.  * |, 18. or t3 £4. 1. c. 18. either upon a recovery of any 
Clection of a clerk of ſtatutes merchant, (Zle&ione | debt or damages, or upon a recognizance in any court 
Clrict) Is a writ that lieth for the choice of a clerk af-| which had authority to take the ſame. The words of 
higned to take and make bonds called fatute merchants; | this law are: ** When debt is recovered or acknowleged 
and is grantees out of the Chancery, upon ſuggeſtion | in the King's court, or damages awarded, it ſhall be from 
made, that the clerk formerly aligned is gone to dwell in | henceforth in the eleftion of him that ſueth for ſuch debt 
another place, or hath hindrance to let him from follow- | or damages, to have a writ of fleri faczas unto the ſheriff | 
Ing that buſineſs, or hath not land ſufficient to anſwer | for to levy the debt of the lands and goods z or that the 4 
his tranſgreſſion, if he ſhould deal amiſs, &c- F. N. B. | ſheriff ſhall deliver to him all the chattels of the debtor a 
fol. 164, | | | | "TOR only his oxen and beaſts of his plough) and the | 
| | | | | one 
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one half of his land, until the debt be levied upon a rea- 


ſonable price or extent. And if he be put out of that 
tenement, he ſhall recover by a writ of novel difſei/iny and 
after by a writ of rediezi/in, 1f need be.” | 

When a perſon: has judgment in an aCtion of debt, or 
any other ation in which he has damages, and he chuſes 
to take out execution by eleg:t, the entry is, Duod elegit 
fibi executionem fieri de omnibus catallis & medietate terre, 
and. from this eletion either to have a fieri facias or 
capias ad ſatisfaciendum, or this writ, it is called an eleg1t, 
the form of which being firſt given by this ſtatute (for 
there was mo execution againſt the lands of a debtor at 
Common: Law) is Ac cum idem J. S. juxta flatutum inde 
editum elegerit fibi liberari pro predif? 20 libris omnia ca- 
talla & medietatem terre ip/ius J. D. 2 Infl. 395. Reg. 
299. Co. Lit, 189. 6, 


But though by this ſtatute the lands of the debtor are | 
made liable, 'as- well as his perſonal eſtate; yet if the cre- | 


ditor takes out an elegit, and it appears to the ſheriff, 
that there are goods and chattels ſufficient of the debtor's, 
to ſatisfy the debt, he ought not to' extend the lands. 
2 Inſl. 3295. But an elggit executed upon goods only, 
is not a fieri facias, for a fieri faciat is executed by ale 
by the ſheriff; but the *legir by the appraiſement of the 
goods by a jury, and delivered to the party. 1 Sid, 184. 
1 Lev. 92. 1 Kb. 105, 261, 465, 556, 692. 

Upon this writ the ſheriff is to 1mpanel a jury, who 
are to make enquiry of all the goods and chattels of the 
debtor, and to appraiſe the ſame, and alſo to enquire as 
to his lands and tenements ;. and upon ſuch inquiſition 
the ſheriff is-to deliver all the goods and chattels (except 
the beaſts of the plough). and a moiety of lands to the 
party, and muſt return his writ, in order to record ſuch 
Inquiſition in that court out of which the elegit iſſued : 
and when the jury have found the ſeifin and value of the 
land, the ſheriff, and not the jury, is-to ſet out and de- 
liver a moiety thereof to the plaintiff, by metes and 
bounds.. Cro. Car. 319-- 

If the ſheriff, upon-an inquiſition. upon an elegs?, return 
the defendant to have twenty acres in Dale and twenty 
acres in Sale, and delivers the twenty acres in Sale for 
the moiety of the whole, all is void, for he ought to de- 
liver a moiety of the twenty acres in-each vill, and this 
might be avoided in evidence in ejetment brought for the 
lands. 1 Lev. 160. But fee L Fd. 2.39- 

If A. and B: recovers ſeverally againſt C. and A. ſnes 
out execution, and has a. moiety of C's land delivered to 
him on an legit, and then B. ſues out an. elegit, he can 
only have a moiety of the lands which remained with 
C. after the firſt extent, and not the whole delivered to 
him. Co. Eliz. 882, 

But if A.. acknowledges two judgments to B. and in 
the ſame term he takes out two elzgits, on the one he may 
have a moiety of A.'s lands delivered to him, and on the 
other the other moiety, and is not reſtrained to a moiety 
of a moiety, for in - MRGEet of law the whole term is 
but one day. Hard. 23, 

If upon an inqueſt taken. upon an eleg:t, the jury find 
that the party was poſſeſſed of. a term,. which commenced 
the 2 & 3 P & Mar. when in truth it commenced the 3 
& 4 Ph. & Mar. and the ſheriff ſells the term according 
to the value found by the jury, the execution-1s void, for 
the ſheriff has only authority to ſell or extend ſuch things 
as are found to be the party's ; but in this caſe the inqueſt 
finding one thing and the ſheriff another, the inquelt 
does not warrant the fale. 
S. C. 


But if the inqueſt had found that he was poſſeſſed of | 


ſuch land for term of divers years adhuc vent', which they 
had appraiſed. at ſo much, without ſhewing the certain 
beginning or determination thereof, it had been well 
enough ; for they ſhail not be compelled to find a cer- 
tainty, not having means to be informed thereof, C70, 
Eliz. 584. | 

Upon an elegit the ſheriff may either extend a term of 
years, that is, may deliver a moiety thereof to the plain- 
tiff as part of the lands and tenements of the defendant, 
or- may fell it abſolutely as part of his perfonal ellape. 
2 Infl. 395. 8 Co. 171. Dalt, Sh, 137. 


— 


| 


| 


Cro. Eliz. 584. 4 Co. 74. | 


+ DB 
Alſo it ſeems that a rent-charge may be extended © .Þ 
elegit, for the word /and, which 7 2H ſubje&t ph nr 
,ecution, includes all hereditaments extendible, ang in 
this caſe the party may diſtrain and avow for the rent, 
Fraps the Pg vever attorned ; for the law creatins 
| his eſtate gives him all means neceflary for t ; | 
of Mer 32. þl. 104. ; P DeT 

ands in ancient demeſne upon an legit ma 

ſheriff be delivered in wn 9 Fog becauſe He tle o bn 
land is not direQly put in plea in the King's court, 27;; 
47- 4 Infl. 270. 2 Infl. 397. Mer 21, pl, 351, c 
Brownl. 234. 
But the ſtatute of 7/://m. 2. which gives the elegit, ex- 
tends not to copyhold lands, for then the lord would have 
a tenant brought in upon him without his admittance 
or conſent, 3 Co.g. Co. Cop. 149. 


A ; Tow of a Writ of Elegit. 
eorge the Third, &c. to the ſheriff of S. ore 
Iihereas A.B. lately in our court, FAA us ' Welw 
minſter, by bill without our writ, and by the Judgment 
the ſame court, hath recevered againſt C. D. 100 1, of «debt 
and alſo 508. for his damages, which he hath ſuſtained, ph 
well by occaſion of the detention of that debt, as for his ex- 
pences and coſts laid out by him about his ſuit in that behal 
whereof the ſaid C, D.. is conuifted, as appears to us f 
record : and afterwards the ſaid A. came into our court 
before us, and hath elefled to be' delivered to him all the 
goods and chattels of the ſaid C. except the oxen and heifers 
of his cart, (beaſts of his plough,) and in like manner one 
motety of all and figular the lands and tenements of the 
ſaid C. in your bailiwick; according to the form of the 
flatute in that caſe made and provided, until the debt and 
damages ge be fully levied thereef : therefore we cms 
mand you, that all the goods and chattels of the ſaid C. 
within your bailiwick, except the oxen and heifers of his 
gart (plough,) and likewiſe a moiety of all the lands and its 
nements of the ſaid C. in yur bailtwick, wheresrf the ſaid 
C. the day, &c, in the year of our reign, &c. on which day 
che judgment aforeſaid was rendered, or at any time after= 
wards, was ſeiſed, you cauſe to be delivered without delay 
ta the ſaid A. by a reaſonable price and extent ; to hold to 
him the ſaid goods and chattels as his own proper goods and 
chattels, and alſo to hold the ſaid moiety of the lands and te- 
nements as aforeſaid as his freehold, to him and his aſſigns, 
according to the firm of the flatute aforeſaid, until the debt 
and damages aforeſaid ſhall be thereof levied : and how this 
writ you ſhall have executed, make certainly known t us at 
Weſtminſter, on the day, &c. (after ſuch a return) under 
your ſeal, and the ſeals of thaſe by whoſe oath you ſhall have 
made that extent and appraiſement : and have yau then there 
this writ, Witneſs, &c., 


s 


| 


þ- 


tra” tecth, To what duties liable, 4 7/i!l. & 
» C. 5, ſect, 2. | 
Cif-arrows, Flint-ſtones, ſharpened and jagged at each 
ſide, in ſhape of arrow-heads, made and uſed in wat by 
the ancient Britons, of which ſeveral have been found in 
England, and greater plenty in Scotland, where they call 
them el/- arrows, and do imagine they dropped from the 
clouds. | 

Elgine. A duty of two pennies Scots on ale therey 
8 Geo. 1. c. 7. | 

Eli\o2s, 'I'o impanel juries, &c: See Eiliſo2?. 

Elke, A kind of yew to make bows of: B. 2 A. 8. c. 9: 

Elmsfzah, Charitable money, or money given in 
charity. | 

Eloine, (from the French e/1ign,) To remove, baniſlt, 
or ſend away. So the word is uſed 13 Ed. 1. cap. 15+ 
viz. If ſuch as be within age be elcined, p- that they cannit 
ro perſonally, their next friends ſhall be admitted to ſue far 
them. 

Elopement, Is when a married woman departs from 
her huſband, and dwells with an adulterer ; for which, 
without voluntary reconcilement to the huſband, ſhe ſhall 
loſe her dower by the ſtatute of im. 2. c 34+ accord» 
ing to theſe old verſes : | 

Sponte virum mulier fugiens & adultera fatty 


Date ſua careat, niſi [panſs {ponte retrada. 
/ » nift [panſo jþ A evan 


* 
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A woman thus leaving her huſband is ſaid to elope, and 
1zr huſband. in this caſe ſhall not be compelled to allow 
her any alimony. See Alimony, | >the 

Though the wife be ever ſo lewd, yet while ſhe cohabits 
with her huſband, be is bound to find her necefſaries, and 
to pay for them ; for he took her tor better for worle : 
ſo if he runs away from her, or turns her away. But if 
fie goes away from him 4 when ſuch ſeparation becomes. 
notorious, whoever gives her credit, doth it at, his own. 
ril ; for the buſband is not liable, unleſs he takes her 
- for then it is-as if a woman had eloped at Com- 


again, 4 
ny revived. 
The plaintiff was an apothecary, and ' ſerved the de- 
fendant's wife with phyſic, who lived ſeparate from her 
huſband, and had a ſeparate allowance of 201. a year. 
And by Holt Chief Juſtice, If huſband and wife ſeparate 
by conſent, and ſhe hath a ſeparate allowances it is un- 
reaſonable ſhe ſhould - have it (till in her power to charge 
him; and it is not to be preſumed, but tradeſmen that 
deal with ber, truſt her on her own credit, and' not on 
the credit of her huſband; and a perſonal notice is not 
neceſſary 3 it is ſuſſicient that it be publicly and commonly 
known. 1 Salk. 116. Lord Raym. 444. 

It was ruled by Holt Chief Juſtice, that if a huſband 
turn away his wife, and afterwards ſhe takes up neceſ- 
faries upon credit of a tradeſman, the huſband ſhall be 
liable to the tradeſman, to pay for them. But if the 
wife elopes, though the tradeſman hath no notice of the 
elopement, if he gives credit to the wife, the huſband is- 
not liable. If the wife tells the huſband that ſhe will 
buy ſuch a thing which is neceſſary, and the huſband 
tells her that he will not allow of it, and forbids the 
tradeſman to give his wife credit for it, and afterwards 
the wife takes up that thing of the ſame tradeſman, 
upon credit given . her by him, the huſband is not 
lable. It is ſufficient for the huſband to give general 
notice, that people do not give credit to his wife. £. 
Rom $7 To oi nt nt 4 

f a huſband turns away his wife, he gives her credit 
wherever ſhe goes, and muſt pay for neceſſaries for her. 
But if ſhe runs away from her huſband, he ſhall not be 
bound by any eontraft ſhe makes. On the other fide, 
while. they UNE the huſband ſhall anſwer all contrafts 
of her's for neceſſaries ; for his aſſent ſhall be preſumed 
to all neceſſary contraCts, upon the account of cohabiting, 
unleſs the contrary appear. But if the contrary appear, 
as by notice, there is then no room for ſuch a preſump- 
tion. 1 Salk. 118. By Holt Ch. }. 

In aſumpſit for goods ſold and delivered to the defend- 
ant's wife, the caſe appeared to be, that the defendant 
and his wife had formerly lodged at the plaintiff's houſe, 
and the plaintiff furniſhed her with goods ; and the de- 
fendant finding the plaintiff had helped her to pawn her 
watch, and ſulpeted he confederated with her, left the 
lodgings, after paying the plaintiff his. bill, and forbid- 
ding him ever to truſt her again. After this, the defendant 
and his wife cohabited together for a year ; when, with- 
Out any cauſe appearing he leſt her, locked up her cloaths, 
and, upon her pading him out, refuſed to admit her, 
and ſtruck her, and declared he would not maintain her, 
or pay any body that did. | In this diſtreſs, ſhe borrowed 
cloaths of her friends, and applied to the plaintiff, who 
furniſhed her with neceflaries according to the defendant's 
degree; which the defendant refuſing to pay for, this ac- 
tion was brought : and upon trial the jury found for the 
Plaintiff. Upon motion for a new trial, the court held 
the yerdift was right ; for whilſt they were at the plain-' 
tiffs there was a particular reaſon for the particular prc=- 
hibitionz yer the cauſeleſs turning her away deſtitute 
aſterwards, gave her the general credit again : and if a 
huſband ſhould be allowed, under the notion of a parti- 
. Cular prohibition, to deſtroy her obtaining credit in one 
place, he may in the ſame manner prevent it with all 
eople ſhe is acquainted with. He appears to be a wrong- 
mag and therefore has no right to prohibit any body, 

r. I21g. | X : 

Vou. 1. N*. 60, 


— 


| 
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|. Aftion for linen fold to the defendant's wif; | 
non aſſumpſit, the delivery was : repro los 
jant proved that ſhe had lived in a very. lewd manner ; _ 
one Mr. Note frequently coming to ber at her huſband's 
houſe, and they were locked together in a bedchami- 
ber ; and other indecencies patled between them. And 
it was allo proved, that ſhe ſeveral times went to the 
houſe of this Nott, a gentleman in Wiltſhire, who lived 
within three miles of the gentleman's houſe. It did not 
appear farther than that he diſliked her going and ftay- 
ing at Mr, Nott's. But under theſe circumſtances, the 
huſband and wife continued to live together, . Afterwards 
ſhe went away from him, and went to Marlborough, 
where ſhe refided ſome time ; but after the leaving her 
huſband's houſe, it did not appear that ſhe ever ſaw Mr. 
Nett, or lived in a lewd manner. After ſome time, ſhe ſent 

cas an attorney to her huſband, to. deſire that he would 
receive her again ; the huſband told him, that if ſhe came 
again, ſhe ſhould never fit at the upper end of his table, nor 
have the government of the children ; but ſhould live in 
a garret. 'Then Zucas propoſed to him, to make her an 
allowance, and propoſed « Wi 80 /. or 100/. a year, he 
being worth about 5 or 600/. a year But that was 
Hot complied with ; and afterwards ſhe came to London, 
and bought the linen to the amount of 351, By Ray- 
mond Chief Juſtice, If a_ woman elopes from her huſ- 
band, though ſhe does not go away with an adulterer, or 
in arf adulterous manner, the tradeſman truſts her at his 
peril, and the huſband is not bound. And this hath 
been adjudged in two or three caſes. Indeed, if he refuſe 
to. receive her again, from that time it may be an an- 
{wer to the elopement. In this caſe he doth nt abſo- 
lutely. refuſe to receive her again ; but that ſhe ſhould 
neither ſit at his table, nor have the government of the 
children ; but ſhould be kept in a garret ; and ſhe de- 
he no better uſage. And the plaintiff was nonſuit. 

r. 075. © | 

By itat. 13 Ed. 1. ft. 1. c..34. If a wife willing! 
leave ber huſband ; and go away Fa 58. oe, r Yu 4 
vouterer, ſhe ſhall be barred for ever of ation to demand 
her dower that ſhe ought to have of her buſband's lands, i 
ſhe be convifted thereof; except that her huſband willingly, 
and without coercion of the church, reconcile ber, and ſuffer 
her to dwell with him, in which caſe, ſhe ſhall be reſtored to 


her aftion. 


 Willingly leave ber huſband, and go away and continue.] 
Albeit' the words of this branch be in the conjuCtive, 
yet if the woman be taken away not willingly, but againſt 
her will, and afterwards conſent, and remain with the 
adulterer without. being reconciled, ſhe ſhall loſe her 
dower ; for the cauſe of the bar of her dower is not the 
manner of the going away, but the remaining with the 
adulterer in avowtry without reconciliation, that is the 
bar of the dower. 2 nfl. 435. b{i-9 tht? 


And continue with her advouterer.] Albeit ſhe do not 
continually remain in avowtry with the: adulterer, yet 
if ſhe be with him, and commit adultery, 'it is a tarryivg 
within this ſtatute. 2 nfl. 435 | wn 

And if ſhe once remain with the adulterer in avowtry, 
and afterwards he keepeth her againſt her will ; or if the 
avowterer turn her away, yet ſhe ſhall be ſaid to con- 
tinue with the advowterer' within this ſtatute, 2 fr. 
435+ wo 

To demand her dower.)] In this caſe of clopement, and 
remaining with the adulterer, the wife could not be bar- 
red of her dower by the Common Law, although a di- 
vorce were ſued or had for the ſame adultery : but by a 
divorce a vinculo in the life-time of her huſband, 'ſhe 
lofeth her dower by the Common Law. 1 Trft. 33. 

Thomas Hyat" prayed a prohibition to the 'Conſiſtory 
court of London, for thit he was ſued there by his wite 
to be ſeparated from him propter /evitiam ; and ſentence 
was there given againſt him, that his wife ſhould live 
from him, 'and that he ſhould allow her 5 s. 64. weekly, 
although the huſband offered reconciliation, and deſired 
cohabitation, and proferred caution to ule her fitly. But 
it was denied by the _ y grant a prohibition ; becauſe 


{ 
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the court of the ordiriary is the proper court for allowance 
of alimony, and may take order for ſeparation or divorce, 
if ſhe be cruelly uſed. Cro. Fac, 364. 

Action for meat and other things provided for the de- 
fendant's wife. The defendatit proved ſhe went away 
from him with an adulterer. Raymond Ch. Juſtice held, 
that the hufband ſhould not be charged for neceffaries for 
her, though the plaintiff who provided for her had no 
notice; and he ſaid, Chief Juſtice Holt always ruled it 
ſo. Str. 647. 

In an ation againſt the huſband for a laced. head ſold 
to the wife, it was proved, that the wife lived from her 
huſband in adultery, and that ſhe told the plaintiff ſhe had 
a huſband, but that ſignified nothing, for ſhe would pay 
him herſ-lf. Raymond Chief Juſtice held the defendant 
not chargeable, and ſaid he ſhould have ruled it fo if 
there had beeu no aCtual notice, which only ſtrengthened 
the caſe. Str. 706. | 

El). Its biſhop and his ſteward to be Juſtices of peace, 
as uſual, 27 Hen. 8. c. 24. ſe. 20. 

Emanſozes, Thoſe who go out of the monaſtery. 
Transfuge, & emanſores, a clauftro effrenes, vagi & ſa- 
rabaite. Pet. Bleſenfis Ep. 11. 142, | 

Embaſſadozs. 8See Ambaſſadozs, 

Emblements, (From the Fr. Emblavence de bled, 1. e. 
corn ſprung, or put up above ground) Signify ſtrily the 

rofits of land ſown : but the word is ſometimes taken 
more largely for any profits that ariſe and grow naturally 
from the ground, as graſs, fruit, hemp, flax, &c. Cowell, 
edit. 1727. If tenant for life ſow the land, and after- 
wards die, the executor of the tenant for life ſhall have 
the emblements, and not he in reverſion : but if tenant 
for years ſow the land, and before he hath reaped, his 
term expires, there the lefſor, or he in reverſion, ſhall 
have the emblements, See Co. lib. 11. fol, 51. And al- 
though it is commonly held, that if a man leaſes land at 
will, and after the leflee ſows the land, and then the will is 
determined; that the leſſee ſhall have the emblements ; yet 

if the leflee himſelf determines the will before the ſeve- 
| Trance of the corn, he ſhall not have the emblements, See 
Co. lib. 5. fol. 116; 

If lefſor at will be outlawed in perſonal aftion, the 
King ſhall have the profits after, but the leflee ſhall have 
the emblements ; but if leſſee is outlawed in a perſonal 
aCtion, the King ſhall have the emblements. 5 Rep. 
116, Hill. 44 Eliz. B. R. Oland's caſe. 

A man deviſed land, which was ſowed, i{* life, the 

the devi/ſee 


remainder in fee, and the deviſor died, an« 
for life alſo died before the ſeverance ; and it was adjudg- 
ed, that the executor of the tenant for life ſhall not have 
that, but he in remainder. in. 51. cited to be fo ad- 
judged 18 Eliz. Allen's caſe. | 
A. gives bond that B. ſhall enjoy a leaſe of Black-Acre 
immediately after his death; the corn on the death of . 
belongs to A's executors. 4 Le. rt. pl. 3. Hill. 20. Eliz. 
Launton's caſe. | 
A. lets land at will to B. and afterwards B. ogreed to 
ſurrender the land, and his intereſt to 4. A. entered, and 
let it to defendant, who took the corn. The queſtion 
was, if this was a ſurrender, (I agree to ſurrender my 
land) if it imports an aCt to be done in futuro, or in the 
preſent time? Judgment £* quer*. Cre. E. 156. pl. 39 
Mich. 31 & 32 Eliz. B. R. Sweeper v. Randall. 
A. and B. are jornt-renants ; A. by conſent of B. oc- 
cupies the land alone, and takes the profits to his own uſe. 
A. by this is tenant at will to B. and if A. dies, the 
emblements ſhall go to the adminiſtrator of 4. But if 
B. had only faid to A. 7 will not occupy it, this would 
be no afſent that A. ſhould have all, nor would it give 
any thing to 4. Cre. E. 314. pl. 7. Hill 36. Elzz. B. 
R. Geanes v. Port. 
If a leaſe be made for ſeven years upon a condition on 
the part of the leſſee, at the end of the ſeven years to be per 


formed, to have it for life, the leſſee the laſt year ſows the | 


land, and performs not the condition, it was ſaid, that he 
ſhall have the emblements ; but Popham and Fenner de- 
nied it; and judgment was goon for the defendant. 


Cro. E. 461. (bis): pl. 10. Paſch. 38 Eliz. B.R. in th 
" cafe of Oland v. Burdiwick, \ ne he IP 
| 4 
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A-man feiſed for life, or in fee, or tail, in his w 
or his wn, and fows it with corn;'or any manner 
and dies before harveſt, it ſhall go to the exec 
huſband, and not the wife or heir that ſhal 
land ; but graſs ready to cut, apples, pears, 69 
| trees, ſhall go to the wife or heir, 
59- | 
, Tf lands ſowed with corn, faſſron, hemp, &«. or planted 
with hops, or.having graſs ready to be cut, be /old or oy 
veyed, it ſhall all go to the purchoſar of the land, wnt;6 
excepted, though never ſo near reaping or Cutting, or ef 
 thering. Mert. Off Ex. 59. 4. 

Rozts of carrots, pat ſnips, tarnips, ſkirrets, 8c. ſown 
by him that had the inheritance of the garden cr land; 
it ſeems ſhall go to the heir, and not to the executors ; for 
the profitable part is the root which is hidden within the 
ground, and cannot be come at without breaking the foil 
which the executors cannot lawfully do : bot as for meloy; 
which are above ground, the executors may take them : 
yet as for artichokes, though the fruit be above the 
ground, yet it ſeems they have not ſuch yearly ſetting or 
manurance as ſhould ſever them in intereſt from the {il 
therefore they ſhall go with it to the heir. J/enz, Of 
Ex. 63. | 

Albeit the leſſor deter mines his will before the corn, Se, 
be ripe, yet becauſe the. ſtate of the leſſee is uncertain; 
and therefore leſt the ground ſhou!d be unmanureg, 
which ſhould be hurtful to the commonwealth, he ſhall 
reap the corn which he ſowed in peace. Litr. S. 68. and 
Co. Litt. 55. a. b. 

A man after Judgment given againfl him, ſowed the 
land, and afterwards brought a writ of error to reverſe 
the ſaid judgment ; but it was affirmed ; he ſhall not take 
the emblements. Adjudged per tot. cur. 2 Buſft, 213. 
Paſch. 12 Fac. Wicks v. Fordan. 

If A. feiſed of land fows it with corn, and then conveys 
it to B. for life, remainder to C. for life, and B. dies be- 
fore the corn ts reaped, now C. ſhall have it, and not the + 
executors of B, though his eſtate was uncertain, Agreed 
per cur, Hob. 132. pl. 174. Trin. 13 Jac. in caſe of 
Grantham v. Hawley. | Role 

The /efor- covenanted with the leſſee, his executors, &c, 
that he ſhould carry away to his own uſe ſuch corn as ſhall be 
growing on the land at the end of the term ; afterwards he 
conveyed the reverſion to the plaintiff, and the executors of 
the leſſee ſowed the land, and fold the corn growing on it at 
the end of the term to the defendant : it was objeQed, that 
the leflor had never any property in this corn, and there- 
fore could not grant it away ; but adjudged that the very 
right was paſſed when it ſhould happen ; for though the 
leflor had not any actual property in the corn, yet he had 
a right in poſe, becauſe of the lands out of which it pro- 
ceeds, and the wdrds in the leaſe are ſufficient to pals 
the property, as ſoon as the corn is growing on the land. 
Nelj. Abr. 502. pl.'g. cites Hob. 132. [pl. 174. Trin. 13 
Fac.] Grantham v. Hawley. | 

A man was /zciſed of land in fee, and ſowed the land, 
and deviſed that to F. 8. and before ſeverance he died ; 
and whether the deviice ſhall have the corn, or the *x- 
ecutor of the devifor, was the queſtion. - And by Hobart. 
Wench, and Huttin, the deviſee ſhall have that, and not 
the executor of the deviſor. Fin. 51. Mich. 20 Fac. 
C. B. Spencer”s caſe. | | 

If a man deviſe land, and after ſows it and dies, in this 
caſe the deviſee ſhall have the corn, and not the executor 
of the deviſor. IVinch J. faid it had been adjudged. 
Win. 52. Mich. 20 Fac. C. B. in Spencer's caſe. | 

Hops growing out of the old roots ſhall go to the 
executors or adminiſtrators, becauſe they grow by the 
manurance and induſtry of the owner, and fo are {ie am 
blements. Cro.C. 515. pl. 13. Hich. 14 Car. B. R. 
Latham v. Atwood. 

If fheriff on a fieri facias ſells corn growing 
cannot juſtify an entry on the land to reap it, 
as the corn is ripe. Per Twiſden J. Y ent. 222. 
24 Car. 2. B. R. in caſe of Perret v. Bridges. : 

Tenant at ſufferance fows the land, and afterwards judg y 
ment is recovered again/l him, and the corn ſeized theres 


and ſold by the ſheriif (Nanding), then the treſpaſs _—_ 


ife's right 
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till ſuch time 
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the land azaink the ſheriff and his officers, 
5 ; 2. cites 32 Car. 2. Sir Fohn Banks's caſe, 


Baron and feme joint-tenants for life, baron ſows the land, 
and dies before ſeverance; the court propoſed to each to 


LR. 


mnke a moiety. Per Lord Somers. 2 Vern. 322. pl. 311) 


-. 1604. Rownty,s caſe. | 
_ _ ſtrangers are joint-tenants, the emblements 
will go tO the ſurvivor ; it was admitted, Arg, 2 Yern. 

. pl. 311. Mich. 1694. Rowney's caſe. 

A. tenant for life remainder to B, his wife or life for 
ointure, remainder to A. in fee. A. deviſes his remainder 
in fet to B. and died in May, leaving hops in the ground, 
"hich were cultivated at great charge in February, and 
-#2ered in Auguſt. Dnere, Whether they belonged to 
B. the wife, or to the executor of A. ? "The Maſter of 
the Rolls at firſt inclined to think the hops belonged to 
Z. in right of her rent and .emblements ; but in regard 
of caſes cited as adjudged, that in caſe of dower ſhe ſhall 
have the emblements, becauſe dower is conſidered as an 
excreſcence or continuance of the eſtate of the huſband, 
but a jointure is not, he afterwards declared, that the 
hops and corn growing at the teſtator's death were em- 
blements, and ought to be accounted for as part of the te/. 
tator's eftate. S. Rep. Trin. 1734. Canc. Fiſher v. 

Ferbes. | 

Embvlers de gentz,' This. word occurs in Rot. Parl. 
21 £4. 3- n. 62. where divers murders, emblers de gents, 
robberies, &c. It comes from the French embler, to ſteal, 
and ſeems to ſignify ſtealing from or robbing the people. 

Embzacer or Embzajour, Is he, who, when a matter 
is in trial between party and party, comes to the bar with 


one of the parties (having received ſome reward fo to do) 


and ſpeaks in the caſe, or privily labours tte jury, or 
{tands there to ſurvey or overlook them, thereby to put 
them in fear and doubt of the matter ; the penalty whereof 
is 201. and impriſonment at the Juſtices diſcretion. But 
| perſons learned in the law may ſpeak in the caſe for their 
clients. Stat. 19 Hen. 7. c. 13, Cowell, edit: 1727. 

Emubzacery, Is the af or offence of embracers. To 
inſtruct the jury, or promiſe reward for or before ap- 
pearance, is embracery. Noy's Rep. fol. 102. 

Embracery is defined in general to be any attempt by 
either party, or a ſtranger, to cortupt or influence a jury, 
or to incline them to favour one ſide by gifts or-promifes, 
threats or perſuaſions, or by inſtraCting them in the cauſe, 
or any other way, except by opening and enforcing the 
evidence by council at the trial, whether the Jurors give 
any verdict or not, and whether the verdict -be true or 
falle. Co. Lit. 369. Moor 815. 2 Hawk. P.C. 259. 
Alſo it is an offence of this kind for a ſtranger barely to } 
labour a juror to appear and aft according to his con-! 
{cience, or for any perſon to labour a juror not to appear ;' 
but it is no offeace for the party himſelf, or for any! 
perſon, who can jultify an aCt of maihrenance, to labour 
a juror to appear and give a verdi@ according to his con- | 
ſcience. 2 Hawk. P. C. 259, 260. RET | 

Alſo it is an offence to give money to a jurot after, 
the verdict, unleſs it be openly and fairly given to all, 
alike, in conſideration of the expences of their journey 
and trouble of their attendance. 2 Hawk. P.C. 259, 
260. | I 
. $0 the bare giving of money to another, to be diſtri-, 
buted among the jurors, ſavours of embracery; whether 
any of it be diſtributed or not ; and it is an offence of the 
like kind for a perſon, by indireft means, to procure 
himſelf, or another, to be {worn of the Zales, in order to 
ſerve one ſide; alſo it is as criminal in a juror, as in 
another perſon, to endeavour to prevail on his compatiiohs 
to give a verdict on one fide, by any other arguments 


beſides the evidence produced, and the general obligations } 


of conſcience. 2 Hawk. P. C. 260. - 

The offence of embracery is puniſhable at Common) 
Law by indictment or ation ; and if it were not known! 
before the trial, it will be goo! cauſe to ſet afide the 
verdict. 2 Hawk. P. C. 260. 

Abuſes by others, in relation to juries, are puniſhable 
by fine and imprifonment.; and if a man aſfault or 
threaten a juror for having given 4 verdiCt againſt Wim, 


be may be indifted as adiſturber of the-adminiltrator of 


% 


ſederat, cectdit, Matt, "Weſt. fub anno 101 


Ae . * . 
E MB | 
; WOE te of a contempt.of the King's 


| court. 1 ZJawh. P.C, 58. 59. | | 
Embze, or Embzing-days, (from. /embere. - .cineres. 
anceſtors, : when d,-fat in 


Either becauſe our they - 
aſhes, or ſtrewed them on their heads. Ton 2 &. 2 Ea, 


0: £19. They are thoſe tbe ancient fathers; called Juas, 


tuer tempora, and of great antiquity in th bei 
oblerved. on. the Wedneſday, Bridav ns row, 
alter Ruadragefima Sunday, Whit-Sunday, Hoy-Rood day 
in September, and Saint Lucy's day in -Deiember. Our 
Saxons called this faſt imbren. Et Jejunia quatuor temporg 
(que \mbren vocant) & cxtera omnia, prout $. Gregorius 
(£<ntt mmpoſurt ' Anglorum, conſerventur_ Speim, de Concil, 
t. I. f. 518. They are mentioned by Britten, cap. 5% 
and others, | Co. in his Injl. part. $. :fol. 203. ſaith, 
Theſe Embring-days are the week next ahh Vuedraye- 
|/ama ; which muſt needs be a great miſtake in the printer, 
for it is not poſſible that Icarned man could be ignorant 
in any thing fo well known. Cowell, edit, 1727. 
Embzowecy. Deceits in embroide prohibited, 2 
Hen. 6. c. 9. Foreign embroidery prohibited, 13.57 14 
Car. 2. 6 13. © \By the ſtat. 22 Gee. 2. £. 36; fo- 
reign embroidery, or . gold or filver brocade, ſhall be. im- 
poried, upon pain of being forfeited ayd burnt,. and 
penalty of 100 /.. for each piece.. No perſon ſhall ſel} or 
expole to ſale any foreign embroidery, gold or falver thread, 
lace, fringe, brocade, or make. up the ſame into any 
garment upon pain of Having it, forfeited and burnt, and 
penalty of 100 /. All ſuch" embtoidery, Wc. found; may 
be ſeized and | burnt, and/ the mercer, &c, in whoſe cul 
tody it was found, ſhall forfeit 100 1. 5 cs 
Emendals, £menda; Is an old word ſtill uſed in the 
accounts of the nner Temple, where ſo much in emendsls 
at the foot of an account, ſignifies ſo much in bank in 
the ſtock of the houſe for the ſupply of 'all emergent-06- 
calions.; Spelman ſays it is:that, Ynod tribuitur in reflaus 
rationem damn. F-- -4201j 04 £15701 OY > 
Emendare, Zmendami ſobvtre, To make - amends or 
latisfaCtion for any crime ior treſpaſs committed, —— Dg> 
mino Regi graviter amendar# debent. | Leges Ed. Confefl 
Caps 35+ Hence a capital crime, not: to. be atoved'-by 
fine, or pecuniary compolition, was: ſaid to be inemettda« = 
bule, Leges/ Canuti, eap,/2. 0 on oe nn cnt 
Emeudatio, The power of amending and correQing 
_ exe. to: {tatexl /rules and meaſures, AS emtn- 
tio panni, the. power ,of - alnage, - aulnage,. ulnage,' of 
looking to the affiſe. of ctoth, that/it be:of the: — of 
due meaſure; £Amendatio panis  tervijie, the: albbng: of 
bread and beer, or the power;of ſapervititg and correcting 
the weights and meafures' of them; a privilege granted 
by the King to lords of manors, which gave' oecaſion 6 
the preſent office of @le-tafter, | appointed in every-court- 
leet, and ſworn to look 'to::the- affife -of | bread, ale; 'or 
beer, within the. precincts 'of that lordſhip, —- 44 nos 


k Þ 


[pefat emendatio panni, panisy& terviſie, & quicguid Regis 


: 


ft excepto murdredo & latrocimo probate.——Paroch. An- 
iq. pag. 196. | Mu - if) 
Emeraids, Ex 


empt from duties, 6 Geo. 2. co 7. 
Cmiſſacius, A ſteed, a ſtallion, De emiſlario,- ewi-in- 
| . Matt, Weſt. fub anno 1014, —4þ 
<4 "jp woofunany in bracbio 'd+ ſav drjeftus off emiſfario. 4b. 
Jub ann 1079. WIS $4. bl 2x0 
Empanet1, eons wel ponere in afh/is, & jurats, 
(fron the Frenth paune, 1. ec.” pellis, or of pdneary, which 
denotes/as much as pane with as, as a pane of glaſs,” or 
of a window,) Signifieth the writing and entering the 
names Of a jury into a 'patchment ſchedule, or rolb of 
papery by the ſheriff, which he hath ſummoned to appear 
for the' performance of ſuch ic ſervice- as Jurics are 
employed itt. Comal. See Jmpanet. 1:31 21 $25 
Empariance, ( Licenti4 interloquridi) Cometh fromthe 
Freneh-farler, to talk, and in; the Common Law. figni- 
fieth a cefrs or petition in court, of a.day to:pauſe what 
is beſt to do, The Civilians eall it petitionem inductarum. 
Ang Kitch; fol. 200. interprets it iti theſe words if he 
impart, or pray continuance; when praying \continuance 
is ſpoken interpretative. And fol. 201; he memiions em- 
parlance general and. empariance  ſpetial ; 'rmparlance general 


þ 
ſeemeth to be/that which is made only in one word, and 


Pg 
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ih general tertns. Emparlance ſpecial, whete the party | CEnergumeni, 7. e«, Demoniacs, who deſpig 
_——_— a day to Re adding alſo theſe words, Salvrs | catholic doCtrine, were ſeduced by the Wlufons G a 
omnibus advantagiis tam ad juriſdiftionem curia quam ad | devil. Concit. Carth, 4. c. G1, © OY 
breve & narrationem.——or ſuch like. Britton, cap. 53. | Enfant. See Jnfant. 
uſeth it for the conference of a jury upon the cauſe com- | @Enfranchiſe, Is to make free, to incorporate a man into 
rhitted to them. And an emparlance or continuance is | a ſociety or body politic, or to make one a denizey, 
thus entered, Er modo ad hunc diem, ſcilicet diem Veneris, | _ Cafcanchiſement, (from the French word franchiſe 
&e. i/lo eodem termins uſque ad quem diem prediftus A. | libertas,) Signifies the incorporating of a man into Go 
habuit licentiam inter loquendi, &c, See Jmparlance. ſociety or body politic : for example, he that b Ay 

Emperoz, Is an ancient title of the Kings of England. | is made denizen of England, is ſaid to be enfr anthiſe; 
This appears by a charter of King Edgar, viz. Ego Ed- | and ſo. i3 he that is made a citizen of London, or other 
garus Anglorum Baſileus, omniumgue Regum inſularum | city, or burgeſs of any town corporate, becauſe he i; 
oceani que Britanniam circumjacent, &c, Imperator & | made partaker of thoſe liberties that appertain to the cor. 


 Daominus. poration, wherein he is enfranchijed : to a villain is on 
Empzeſii. See Jmpreſii. franchiſed, when be is made free by his lord, and made 
Empzovement. See Ump2ovement. - capable of the benefits belonging to freemen. And whey, 


Enbrever, /Fr.) To write down briefly. Brit. 56. a man 1s thus enfrarchiſcd into a city or borough, he hath 
- Encaenia, 7. e. The dedication of churches, which was | a freehold in his freedom for his lite ; wherctore, what. 
always on a Sunday. Enceniare, i. e. to begin a thing, [ever ſhall be the cauſe of hls disfranchiſement, ought to be 
or to put on a new thing, viz. Enczniavit in Wintoniz | a fact, and not only an endeavouring or enterprizing, 
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trbe arduam turrim. Du Freſne. Ly 3h | What ſhall be ſufficient cauſe to disfranchiſe a freeman 
Encauſtum, #. e. Ink. Due propter encauſti & charte | and what not ; ſee in Co. /ib. 11. Rep. f.g1, Baz?s F; 
| vitium aboleri incipicebat. Fleta, lib. 2. c. 27. par. 5. Englecercy,. Englechery Englcchiry, or Engleſhety, 


Encheſon, A French word much uſed in our law | 12 Latin engleceria, is an old word, ſigniſying nothiny 
books, as in the ſtatute 53 £4. 3. top. 3. and it ſignifies | more than to be an Eng/i/hman. For example; if a 
as much as the occaſion, cauſe, or reaſon for which any | Man were prvily flain or murdered, he was in od time 
thing is done. $0 it is uſed by Staundf. lib. 1. cap. 12. | *ccounted francigena, which word comprehended every 
in his deſcription of a drodland. Skene de Ferb. Signif alien, until englecery were proved, that is, until it was 
verbo Encheſon, ſays, that Edward, the firſt King of | Made manitelt that he was an Engliſhman Brad, lib, J 
England, Weiſim. 1. c, 6. ſtatutes and ordains, that no | #7477. 2. cap. 15. fol. 134. The original whereof was 
man ſhall be amerced, without reaſonable enche/on. this, Canuzus the Dane being King of England, baving 
— Encroachment, or AUccroachment, (from the French ſettled his effate in peace, at the requelt of his lcrds, dif- 
word accrocher, to pull or draw to) Signifies an unlawſul | charged the land of his armies, upon condition, that 
gaining upon the rights or poſſeſhons of another : for whoever ſhould kill an alien, ſhould be liable to juſtice ; 

example, if two men's grounds lying together, the one and if the manſlayer eſcaped, the town where the man 

5 prefſeth too far upon the other; or if a tenant owe two | Was flain ſhould forfeit fixty-fix marks to the King, and 

| ſhillings rent-ſervice to the lord, and the {lord taketh | if the town was not able, then the hundred ſhould pay : 
three. See Co. g Rep. f. 33- Bucknal's caſe. So it is | and farther, that every man murdered ſhould be ac- 
ſaid, that Hugh Spencer the father, and Hugh Spencer | counted francigena, except englecery were proved. And 
the ſon, encroached unto them the royal power and | the manner of proving him to be an Engliſhman was be- 
authority. Stat. 1 Ed.3. in procm.. Cowell, edit. 1727. | fore the coroner, by two men or witneſſes who knew the 

Endeavour. Where one who has the uſe of his father, and by two women who knew the mother ; afd 
reaſon endeavours to commit felony, &c. he ſhall be pu- | this was called erglecerie., See Horn's Mirror of Juft. 
niſhed by our laws, but not to that degree as if he had lib. 1. cop. Of the office of coreners, and Flita, lib. 2, 
actually committed it. As if a man aflault-another on the | <4p- 30. This englecery, for the abufes and troubles that 
highway, in order to a robbery, but takes nothing from | Were, afterwards percejved to grow by it, was utterly 
him, this is not puniſhed as a felony, becauſe the felony | taken away by 14 E4, 3. c. 4. See Co. ib. 7. fol. 16, 
is not accompliſhed ; though as a miſdemeanor, it is liable | Calvin's ca/e. Cs OI: 
to fine and impriſonment. 3 Inf. 68, 69, 161. 11 Rep. | Ellglilh. All pleas to be entered in Latin, and debated 
8. But in this caſe, the offender ſhall be tranſported, | 12 Engliſh, 36 Ed. 3. c. 15. 
bo fat. 7 Geo. 2. c. 21.  Alll pleas, records, bonds and proceedings in courts of 
Enemy, ( Inimicus.) Is properly an alien or foreigner, juſtice in England or ales, or inthe Exchequer in Ste - 
who in a public capacity, and in an hoſtile manner, in- | (and, ſhall be in Zgliſh, and writ in words at length, 
vades any kingdom or country ; and whether ſuch per- | and in a common band, 4 Gev. 2. c. 26. /. 1. 
ſons come hither by themſelves, or in company with Except known abbreviations and technical words, 6 
Engliſh traitors, they cannot be puniſhed as traitors, but Geo. 2. c. 14. fs, aha 
ſhall be dealt with by martial law. A. P.C. 10, 15 Penalty for writing otherwiſe, 4 Geo, 2. c. 26, /. 1. 
1 Haw. 35. But the {ubjeCts of a foreign Prince coming | © Geo, 2. c. 14. /. 4. 

-into England, and living under the proteCftion of the | Exceptions as to proceedings in the Admiralty certified 
King, if they take up arms, &c. againſt the government, | beyond fea, 4 Geo. 2. c. 26. /. 3. and proceedings in the 
they may be puniſhed as traitors, not as alien enemies. | court of receipt of the Exchequer in Scotland, b Geo. 2. 
1 Hawk, ib. If a priſoner be reſcued by enemies, the | + 6- | | 
goaler is not guilty of an eſcape ; as he would have been | Miſtranſlations, variances, and other defects in form, 
if ſubjets had made the reſcue, when he might have a | amendable, 4 Geo. 2. c. 26. /; 2. 
legal remedy againſt them. 2 Hawk. 130. See Treaſon. | And helped by the ſtatutes of jeofails, 4 Geo. 2. ©. 26- 

Endictment. See Jndictment. | . 4 © | 
Endowment, (Dotatio,) Signifieth the giving or aſ-| Engliſhmen, The names of, to be certified into the 
Gening of dower to a woman ; for which ſee more in | Chancery who are abroad in Helland and Flanders, &*. 

Dower. But it is ſometimes by a metaphor uſed for | and ſhall pay ſuch impoitions as aliens do, Stat. 14 & 
the ſetting or ſevering of a ſufficient portion for a vicar | 15 Hen. 8. c 4. 
towards his perpetual maintenance, when the benefice is | CEngravers, Who ſhall invent, defign and engrave 
appropriated ; and ſo it is uſed in the ſtatutes, 15 Ric, 2. | prints, to have the ſole right of printing them for fourteen 
c, 6. and 4 Hen. 4. c. 12. See Uppzopziation. years, and they ſhall be engraven with the names of the 

Endowment de la piuis belle part, Is where a man | proprietors ; and others copying, and felling fuch prints, 
dying ſeiſed of ſome lands holden in knight's ſervice, and | though by varying, &c. without their. conſent, ſhall fortett 
other ſome in ſocage, the widow is aſſigned her dower-| 54. tor every print, and alſo the plates and ſheets, © 
rather in the ſocage lands than thoſe holden in knight's | Stat, 8 Geo. 2. c. 13. 
ſervice, as being le pluis belle part, the fairer part; of Enhance, To raiſe the price of goods or merchandize. 
which read Littleton at large, (ib, 1, cap. 5. | See Fozeftalling, 

+ > Enheritance. 

| 


DR 
Eaheritance. See Anheritance. 
Enitia pars- See Eſnery. 
Enplect was anciently uſed for implead May en- 

pleet, and be enpleeted in all courts, Mon. Angl. vol. 2. 


" 412. Þ. 
/ Eaquelt See JTnqueft. 

(nſerver- See Jnſervire. _ | | | 

(Eaſigne- French, Saigne, blooded, let blood. ——— 
$i vicarius enligne fuerit, duas noftes ſolummedo habebit 
_vietas, communionem non omittat. Stat. Ecclebz Litch- 
keld. in Mon. Angl. tom. 1. p. 244. The word was like- 
wiſe uſed ſubſtantively for bleeding, or blood-letting, as 
—Duid ſelum quatuor vicarii, videlicet duo ex utraque 
pnte chorty quolibet menſe ſolum enſigne reapient in feſtis 
tam trium quam novem lettionum. b ; 

Entail, Feodum talliatum; (from the French entarl, i. e. 
inciſus,) In the Common Law is uſed as a ſubſtantive 
abſtraft, Hgnifying fee-tail, or fee-intailed : Littelton, in 
the ſecond chapter of his book, deriveth fee-tail from the 
verb talliare, (an obſolete and ſuperannuated word, I am 
ſure, if any,) whereas in truth it muſt come from the 
French taillie, ſefura, or tailler, ſeindere ; and the reaſon 
is manifeſt, becauſe fee-tail in the law is nothing but 
ſee abridged, ſcanted or curtailed, 'or limited, or tied to 
certain conditions. Taille in France is metaphorically taken 
ſor a tribute or ſubſidy. Cowell, edit. 1727. Lupanus de 
Maziftratibus Prancorum, lib. 3. cap. Talea, Sce CTitate, 
Fee, Call. | | 

Eatendment, See Jatenbment. "5 

En.ccpleder, (Fr. Enterplaider, Interplacitare,) Signi- 
fies in the Common Law as much as cognitio prejudicia- 
js in the Civil, that is, the diſcuſſing of a point inciden- 
tally falling out before the principal cauſe can be deter- 
mined : for example, two {ſeveral perſons being found heirs 
to land, by two ſeveral offices in the county, the thing 
is brought in doubt to which of them livery ought to be 
made, and therefore firſt they muſt znterplede, that 1s, 
formally try between themſelves, who is the right heir. 
—_ Prerog. cap. 12 and 11 Bro. tit. Enterpleder, and 
Co. lib. 7. fol. 45. EET 4 | 

The ' cauſe of enterpleadcr is, for that the defendant 
ſhall not be charged to two ſeverally where no default 1s 
in him. 39 Hen, 6. 36. 6. If a ſtatute be acknow- 
ledged to a dean and chapter, and delivered to B. till 
certain conditions performed, though, this' B. is one of 
the chapter, yet if the conuſor brings detinue againll 
him, he may ſay that it was delivered upon condition, 
and garniſhment ſhall be granted againſt the dean an 
chapter. 13 Hen. 4. 8. See Garniſhment, IgE. 

In detinue of goods, the defendant ſaid, that they 
wee delivered to hims upon condition, that if A. per- 
formed certain conditions to the plaintiff, that they 


ſhould he delivered to A. and-otherwiſe to the plaintiff, | 


2nd prayed garniſhment to-. and had it, notwithſtand- 
ing that A. E a {tranger, and had no writ pending thereof, 
Br. Garniſh. pl. 38. cites 14 Ed. 4. 2. 

Detinue ef a writing, the defendant a'leged delivery to 
hign upon condition, and prayed garniſhment, and had it, 
and the garniſhee confeſſed the condition, but ſaid, that ac- 
eord was made between them that he ſhould make eſtate 0 
the maner of D. for life, the remainder to the paint, 
and that the. plaintif] ſhould be there, an4 then the deea 
ſhould be delivered ta him ; and ſaid, that he was ahways 
ready, and the plaintiff did not come, and prayed livery of 
the writing, and becauſe it was actorded in another matter 
than the condition pleaded by the defendant, and. he did 
net ſhew writing of this accord; and alſo he might have 
| made the eſtate the remainder to the plaintiff, though the 
plaintiff did not 'come, therefore the plaintiff recovered 
by award ; for he did nit ſay in the negative, that if. the 
Plaintiff did not come that no eflate ſhould be made. Br. 
Garniſhe, pl. 12. cites 40 Ed. 3. 11. > 

In detinue of an obligation, the defendant ſaid, that it 
was delivered by the plaintiff and 1. B. upon certain con- 
ditions, and\be dil nat know if the conditions were per forme« 
or not, and prayed garniſhment againſt T. B. who came up- 
on. the uu facias, and ſaid, that it appeared by the obli- 
gation that be and three cthers were bound who are not 
warned ; judgment if he ſhall anſwer ; & non allzcatur ; 


- 
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| the deed, ond the other 2s, 90h fealed and delivered. 


ether th 
awarded to anſwer. Br, Garnihh and therefore he was 


(13. ſhe, pl. 16, cates 49 Ed, 3. 


In detinu harter © up RE Bris 
| ment ein FN. nd had fd te Oe, 
|and ſaid, that JP. gave the land to the form, wee. 
plaintiff, and her firfl baron, and to the heirs of Faſectry 
and the baron died without Yue, and the garn'ſhee is beir ts 
him, and the donor delivered the evidences to the baron in 
ſalvation of his "inheritance, after whoſe death his feme _ | 
the evidence, and took another baron ; now Plaintiff, whe 
alienated in fee, and delivered the evidences to the defendant, 
and the garniſhee as confin and heir of the firſt baron, an 
ſhewed how couſin, entered for alienation to his difinhe- 
ritance, and it belonged to him to have the evidences, 
Se. And per Laken, the feme ſhall have the charters 
for term of her life; but Littelton- contra ; and. that by 
the alienation they belonged to the heir; Laken faid, 
No, Sir, for we cannot have cu in vita after the death 
of the ſecond baron z but Littelton ſaid, yet we may 
have them during the life of the ſecond baron ; but b 
him in this caſe, becauſe the eſtate was made to her ad 
her firſt-born, and to the heirs of the. baron without 
deed, and the ancient charters delivered to the baron 
alone in ſalvation of his inheritance; the feme can have 
none of them, Contra of the deed of the fame eſtate: 
though it had been delivered to, the baron alone ; for all 
that touches his eſtate ſhe ſhall have, and no more. Br. 
Chartres de Terre, pl. 11, cites 34 Hen. 6. 1. 

"The garnifhment iſſued again/! baron and feme upon ſur- 
miſe, that bath were parties to the bailment, and the baron 
came, and prayed judgment of the writ of ſeire facias 
brought againſt him and his feme, &c. yet he-was put to 
anſwer, but with a ſaving to them. Thel. Dig. 200.. lib. 
(13. cap. 12. f. 8, cites Mich. 8 Ea. 4. 16, _ : 

For more learning on this ſubjeQ, Fe 9g Abr. tit: Enter- 
pleader. See Jnterpleader, Wo 

Enthecs, A cheſt or coffin. Yenerabilis Ode corpus B. 
Willrici in editiors (hoc ef) in majori altari, quod mm orien- 
<q preſbyter ii pay parieti Sar, 990: \'s impolitis lapidibus 

cemento extruftum erat, digniter callacaverit. Eat 
de de facra Cantuarienſi. wy 2s LE. d ah 

_Entiecty or Antierty, A kind of French word, fig- 
nifying entireneſs ; it is contradiſtinguiſhed in our bebe 
from moiety, and denoting the whole. Cowell, edit. 
Pay. Be $4 Mo 
 Entice tenancy, Is contrary to ſeveral tenancy, fig- 
nifying a ſole poſſeſſion in one man, whereaz the other 
lignifieth joint or common in more. See Bre. Several 
Tenancy, and the New Book of Entries, verbo Entire Te- 
nanty, | 

ntruſion, See Jntruſion. AN OE LEE oo Rog 

Entry, (Fr. Entree, i. e. Introitus, Ingreſſus,) Pro- 
perly Ggnifes the taking pofſefſion of lands or tenements. 
See Plowden, Afiſe of freſh Force in London, fel. 93. b; 
It is alſo uſed for a writ of poſſeſſion ; for which ſee 
Jngreſſus ; and read eff. p. 2. Symbol, tit. Recoveries, 
ſet. 2, 3J- who there ſhews for what it lies, and for 
what not- Of this Britton, in his 114th chapter, writes 
to this effeCt : the writs of entry ſavour much of the 
right of property ;, as for example : ſome are to recover + 
cuitoms and ſervices, in which are contained theſe two 
words (/olet & gebet,) as the writs Yuo jure, Ratioabili- 
bus diviſis, Rationabili efloverio, with ſuch like, And in 
this plea. of entry there are three degrees : the firſt is| 
where a man demands lands or tenements, of his.own 
ſeilin after the term expired : the ſecond is, where"one 
demands lands or tenements, let by another, after the 
term expired : the third, where. one demands lands of 
.cnements of that tenant who had entry by one, to whom 
ome anceſtor of the plaintiff did let it for a term now 
2xpired. According to which degrees the writs are va- - 
cied. And there is yet a fourth form, which is without 
legrees, and.in caſe of a more remote ſeiſin, whereunto 
che other three degrees do not extend. The writ in 
the ſecond degree is called a writ of Entry in le per : the 
third degree a. writ of Entry in b per & ui; and in the 
ourth form, without theſe degrees, it is called a writ of 

HE $8'F = Entry 
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Entry in le poſt, that is, after difſeiſin, which ſuch a one 
made to ſuch a one, And if any writ of entry be con- 
ceived out of the right cafe, fo that one form be brought 
for another, it is abatable. In theſe four degrees ace com- 
prehended all manner of writs of entry, which are without 
certainty and number. Thus far Britton, by whom you 
may perceive that theſe words, /ſo/et & gebet, and theſe 
other, im le pr, in le per & cui, and in le poſt, which we 
meet with many times in books ſhortly and obſcurely men - 
tioned, ſignify nothing but divers forms of this writ ap 


| 


plied to the caſe whereupon it is brought ; and each form | 


tiking its name from the words contained in the writ. 
Of this read Fitz. Nat. Brev. fel. 193. | 

This writ of entry differs from an «//iſe, becauſe it lies 
for the moſt part againſt him who entered lawfully, but 
holds againſt law, whereas an afſi/e lies againſt him who 
1s unlawfully difleiſed : yet ſometimes a writ of entry lies 
upon an intruſion. - Reg. of Writs, fol. 233. b. See the 
Naw Book of Entries, verbo Entre Brevis, fol. 254. 
col. 3. There is alſo a writ of entry in the nature of an 
aſſiſe. Of this writ, in all its degrees, ſee Pleta, (ib. 5. 
cap. 34, & ſeq. There-are five things which put the 
writ of entry out of the degrees, viz. imtrufton, ſucceſſion, 
diſſeifin upon diſſeiſin, judgment, and eſcheat. 1. Intru- 
ſion is where the difſeſor dies feiſed, and a ſtranger 
abates. 2. Succeſſron is when the diffeiſor is a man of 
religion, and dies, or is depoſed, and his ſuccefſor enters. 
3. Diſſi/n upon diſſeifin is when the diffeiſor is difſeiſed 
by another. 4. 7udgment is when one recovers againft a 
difſeifor. 5. Eſcheat is when the diffeiſor dies without 
heir, or doth commit felony, whereby he is attainted, by 
which the lord enters as in his eſcheat. In all theſe caſes 
the difſeiſee or his heir ſhall not have a writ of zntry 
within the degrees of the per, but in the po/? ; becauſe in 
thoſe caſes they are not in by deſcent, nor by purchaſe. 
Cowell, edit. 1727. 3 

An entry is where a man enters perſonally, or another 
by his order, into-any lands, tenements, or hereditaments 
to which he has a title of entry, and takes poſſeſſion of 
them. Terms de la Ley, tit. Entry, Lil. Conv. 131. 

A property gained by entry, is where a man finds a 
piece of land that no other poſſeſſes, or hath title unto, 
and he that ſo finds enters ; this entry gaineth a property. 
Bac. L. Trafts, þp. 126. | 
* This law ſeems to be derived from this text, Terram 
dedit filiis homihum, which is to be underſtood of thoſe 
who will till and manure it, and fo make it yield fruit, 
Ibid. | 

But this manner of gaining lands was in the firſt days, 
and is not now of uſe in England ; for that by the Con- 
queſt, all the lands of this nation were in the Conque- 
ror's hands, and appropriated unto him ; except religious 
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himſelf unto thoſe lands, and therefore the la 

him that firſt enters, and he's called haves Fenngk 
hold it during the life of B. but muſt pay the rent og 
form the conditions, and do no waſte ; and he may by op 
alhgn it over to whom he pleaſes in his life-time: ny 
he dies before he aſſign it over, then it ſhall go a Jin 
whomſoever firſt entereth and holdeth : and fo all the lif 
of B. ſo often as it ſhall happen. 1/4 126, 127, x 

Likewiſe, if any man does wrongfully enter int 
another man's poſſeſſion, and put the right owner of the 
freehold and inheritance: from it, he thereby gets "a 
freehold and inheritance by difſeiſin, and may hold * 
againſt all men, but him that hath right, and his heirs 
and is cat'ed a difſeiſor. Bac. L. Trats, p. 127, 69 

Or if any one dies ſeiſed of lands, and before his hei 
doth enter, one that has no right does enter into the ay 
and holds them from the right heir, he is called an abater. 
and is lawſul owner againſt all men but the right hei, 

Ia. 

And if ſuch perſon, abator or 4'/Jtiſor (fo as the dif. 
ſeifor has quiet poſſefhon five years next aſter the diſſeifm) 
do continue their pofleſhon, ang die ſeiſed, and the land 
deſcend to his heir, they have gained the right to the 
poſſeſſion of the land againſt him that hath right, till he 
recover it by fit aCtion at the Common Law; and if je 
be not ſued for at the Common Law within fx years after 
the diffeifin, or abatement committed, the right owner 
has loſt his right by that negligence. Bac. L, Tratts, 
p. 127. | | 

And if a man has divers children, and the elder, being 
a baſtard, does enter into the land, and enjoyeth it quietly 
during his life, and dies thereof fo ſeiſed, his heirs ſhall 
hold the land againſt all the lawful children, and their 


 ifſues. bid, 


1. In what caſes entry is congeable, or lawful; and what 
ſhall be deemed an entry to reduce an eflate. 


2. Of entry for a forfeiture, and for the breach of P 


condition. 
i] 


I. In what caſes entry 1s congeable, or lawful; and what 
ſhall be deemed an entry to reduce an eſtate. . 

If the conuſee of a ſtatute ſues an extent, by which 
the lands of the conuſor are ſeifed into the hands of the 
King, the conuſee, after a hberate is ſued (but net befire) 
may enter into the land before the /iberate executed ; for 
this /iberate is a ſufhcient warrant for his entry. 2 Dany, 
Abr. 785. | | 

After an extent upon a ſtatute-merchant, ſt.ple, or 
recognizance returned, the conuſee may enter without any 
delivery by the ſheriff, by force of the /iberate, 2 Inft. 


678, But by 1 Yent. 41. in an execution upon a ſtatute- 


and church lands, and the lands in Kent, which by com-| merchant, there is no need of a /iberate, as there is upon 


poſition were left to the former owners, as the Conqueror 
found them's ſo that no man, but the biſhopricks, 
churches, and the men of Kent, can at this day make 
any greater title than from the Conqueſt, to any Jands in 
England; and lands poſſeſſed without any fuch title, are 
in the crown, and not in him that firſt enters, as it is by 
land left by the ſea; this land belongs to the King, and 
not to him that has the land next adjoining, which was 
the ancient ſea-banks. This is to be underſtood of the 
inheritance of lands, viz. that the inheritance cannot be 
gained by the firſt entry. Bac. L. Trad, p. 126. 

But an eſtate for another man's life, by cur law, may 


at this day be gotten by entry : as a man called A. having 


land conveyed unto him for the life of B. dieth without 
making any eſtate of it, there, whoſoever firſt enters into 
the land after the deceaſe of A. getteth the property in the 
land for the time of the continuance of the eftate which 
was granted to A. for the life of B. which B. yet liveth, 


and therefore the ſaid land cannot revert till B, dies : and! 


to the heir of A. it cannot go, for that it is not any eſtate 
of inheritance, but only an eſtate for another man's life ; 
which is not deſcendible to the heir, except he be ſpecially 
named in the grant, viz. to him and his heirs. As for the 
executors of A. they cannot have it, for it is not an eſtate 
teftamentary, that it ſhould go to the executors as goods 
and chattels ſhould ; ſo as in truth no man can intitle 


a ſtatute-ſtaple ; for in caſe of a ftatute-ſtaple, the conuſee 
can bring no ejectment before the /:berate, 

A liberate made to the ſheriff, to deliver the land to 
himſelf, is void; and an entry in that caſe is void. 2 
Danv. br. 785. | | 

If the King ſeiſes certain lands, upon which an ouſter 
.le mayn is ſued to the eſcheator, to deliver this land to the 
party again, he may aſter enter into the land before any 


,execution of the writ, | becauſe there is a judgment given 


_ that the hands of the King ſhall be removed. 
bid. 

Upon an elegit, if the ſheriff takes an inquiſition, though 
the ſheriff does not deliver the land to the party plaintiff, 
yet the plaintiff may enter preſently after the inquiſition | 
taken, before the return to the court, without any /b-rate 
to him directed, 1b14. 786. | 

If a judgment be reverſed in a writ of (error againſt the 
heir 'of the recoverer, the demandant may enter upon 
him without more, though he be in by deſcent, but he 
cannot upon the tetretenant without a ſcire facias. 2 Danv. 
Abr. 298, 299. | 

If a man recovers in a real a&tion, and the tenant dies 
before execution, yet the demandant may enter upon the 
heir, becauſe the record binds his title: ſo though it be 
of lands in tail. bid. 299, Otherwiſe in a falle or teint 


ation. Co, Litt. 361, 6, 
= NS So 
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Go if a man. recovers in a real aQt.on, though there be |: 


two, three, Or four deſcents before his entry, yet he may 
enter upon thoſe t0 whom deſcended, becauſe the reco-. 
very binds the blood, and diſproves the title. 3 Danv. 
Abr. 299+ | | 

Go if aft 
cytion, a ftranger enters and dies ſciſed, yet the recoveror 
may enter upon his heir. bid. h,. 

[f a man recovers upon a writ of right of advowſon, 
and after, at an avoidance, a ſtranger preſents, yet when 
the church is void again, the recoveror may preſent. 
* there be a recovery in an ejeCtment, the ) 
may enter and execute his judgment, and the aſliſtance of 
theTherifF is only to keep the peace. Far. 66, bg. - 

' He that recovers may as well enter after the year as 
within the year againſt him, upon whom the recovery was 
had, 3 Danv. Abr. 299. 

But he cannot enter upon a ſtranger to the recovery 
aſter the year. Ibid. | |: : | - 

He cannot enter after a deſcent caſt. 1bid. and Fitz. 
\ Fury Congeable 35+ Lak 6 

In all caſes where the writ demands lands, rent, or 
other thing in certain, the demandant,. aſter judgment, 


may enter, or diſtrain, before any ſeifin delivered to him | 


by the ſheriff. C3. Litt. 34. b. 
But in dower, where the writ demands nothing in cer- 
tain, the demandant, after judgment, cannot enter or 
diſtrain till execution ſued, upon which the ſheriff delivers 
the third part in certain. 1bid, | | | 

So where the wife of one tenant in common. demands 
the third part of a moiety, ſhe cannot, after, judgment, 
enter till the ſheriff has delivered her the third part, 
though it is thereby reduced to no more certainty than it 
was. Juad. Fg 
| Tf one recovers in an aſliſe, or afliſe of mort d4'anceſtor, 
he may enter and execute the judgment without being 
put in ſeilin by the view of the jury. Mor 54. pl. 150, 
But it was ſaid in this caſe, that if he be again difſeiſed, 
he ſhall not have a re di//es/in, but a poſt-difſerſin. Jbid. 

An entry ſhall be intended to be a good execution of a 
recovery, without a writ of ſeifin. T. Fones 20. Bas 7 

There is a difference between a feoffment and an entry; 
for a man may make a feoffment of lands in another 
county, and make livery. within the view, although he 
might enter peaceably to make livery. Pe//ex. 47. But 
a man cannot make an entry into the Jands, within the 
view, where he may aQtually enter without fear ; for it 
is one thing to inveſt, and another to deveſt. Co. Lzte. 
252, 4. b, o- 

If the d:Yſerſee enters into the land, and continues in it 
with the difeifor, and manures it with him, claiming 
nothing of his firſt eſtate, yet this is an entry that ,will 
reduce his frſt eſtate. 2 Danv. Abr, 790. | | 

And if he enters and takes the profits as leſſee at will 
of the difſeiſor, or in any manner, this is an entry, and 
reduces his eſtate. 16d, is 

And if he commands a ſtranger to put the cattle of 
ſuch ſtranger into the land to feed them, this is an entry 
in law into the land. bid. | 

If A. leaſes to B for years, the remainder to. C. -in 
fee, and A. comes upon the land to make livery, and 
B. to take it, this 'ſhall not be faid any entry of B. to 
reſt the aQtual poſſeſſion in him till livery made, for then 
the remainder would be void, which would be againſt the 
intention of the parties. Co. Litt. 49. b. Oy 

If an entry is made to a ſpecial purpoſe, ſuch.entry 
ſhall be guided by the intent, and tied up to that ſpecial 
purpoſe : as if # 1s agrqed between difſeiſor and difſeiſee, 
that the difſeiſce ſhal] releaſe all his right to the. difleifar 
upon the land, and accordingly the diflcifce enters into. the 
land, and delivers a releaſe, there this is a good releaſe ; 
and the entry of the difſciſce being for this purpole, docs 
2% avoid the difſeiſin. Co - Lit. 49. b. Lil G& +131. 

But if the difſeifor makes a. ſeoffment to the. difſciſee 
and others, there, though the diſſeiſee comes, to. take; the 
\very, yet when the” livery is made, the diſſeilce, is, re- 
mitted. Co. Litt, 49. b. FIGS, , | ; nY "FS 
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If the diſſeiſee comes upon the lagd, and. puts, his foot 
iſſeiſor oults him, this. 


in, " takes PO DFORS but the d 
entry does not ſettle any .cltate in him (at-the ion. 
of the diſleiſce, as ena for the Ft leg Wa Ay 
afſiſe of the firſt difleiln, 2 Daw. 4br. 991, 
If I bave a houſe-and land adj ining to a plot of land in 
queſtion between me and another, and I land upon: one. 
piece of the ſtone wall, wh'..:; is my own ſoil, and put my 
hand through a wall made of lime and laths which ftands 
upon the land in queſtion, and there deliver a leaſe ſeal- 
ed to try, the title,: this is a,good entry, though I do_not 
come within the plot in #133 Ibid. oi nn 
{ Tf a baſtard eigne, after his father's death, enters, and 
invites the mulier, puilne to ſee the houſe, pictures,  &c. 
or to, dine, hunt, hawk, or ſport with him, or the, like, 
upon the land accordingly, this is no interruption of the 
pofſeſion_ of the baſtard, fevcauſ he came by his conſent, 
lo that. the coming upon the_Jand could be no treſpaſs. 
| Co, Litt. 245. b, 208. a. __ _ 0X oy 
| But. if the oF a of, his own head comes upon the 
\ground, and cuts down a tree, or digs the. foil, or takes 
the profits, theſe are interruptions; for rather than -the 
baſtard ſhall. puniſh, him in an aCtion of treſpaſs, theſe 
acts. ſhall amouyt to an entry in law, bid. 245. 6. 
_ So if a mulier puts his beaſts into the grounds, or com-; 
mands a ſtranger to put in his beaſts, theſe aCts, withou! 
words, amount to an entry ; for a&ts without words may 
make an /entry, but words without an aQ, viz. entry 
on the. land, &c,, cannot.. Ibid. See 3 Leon. 144. _..., 
If. the difleifor requeſt the diſſeiſee to go to, the cellar, 
and ſee"the antiquity of, &c. this is no. entry to abate an 
aſſiſe brought by the difſeiſee,, Pl, Com. 93. NE Etd 
So if the diſleiſee, ſeeing ſeveral cut wood upon the land, 
goes. upon the land, and 2dmoniſhes them at their pefil to 
deſiſt, this is no entry to abate his writ. Ibid, Bul/t. 9. 
2 PRE 35 2300 Lo aaa oe eee Lu LE 
., Such eatry as will abate a writ ought to be, unto the 
thing demanded, and with an. intent, to have, the thing 
demanded. 2 Bug. 9. 2 Brawnl. 231, 23s. _ | 


| Where the. beaſts of him that had a right frayed of 
it was held no entry, 


+. 


their own accord into the land, and 
See Loni MIO ooo ann hed Ct at ER ao 
If the office, of .a. keeper of a park is granted. to one, 
who is thereof diſleiſed, and he! brings, an aſhſe, and, 
pending his afliſe, enters 'into the park,.kills a ſtag, and 
takes a ſhoulder of it for his fee,; this 18 no ſuch entry as 
to abate his writ, for that his entry was, not as 'an officer 
ad cuſtodiend*, but as a wrong-doer to kill, &% Bulf?, 
8, 9... F ERS 
OI $2 has common in F..8.'s lands, between 25th 
of. March and 29th of September, and he brings an aflife 
for it, and at Chri/!mas puts, in his beaſts, this is no entry 
to abate his writ; for it cannot be-intended for the ſame 
common. ..2: Brawnl. 238. ' +, | BEE, 
Entry ſhall not be of force to avoid a fine, &c, unleſs 
an aCtion be comme years &c. Stat, 4 Ann. 


| ed within a 
c. 16, ſet. 16. > A 


far a forfeiture, and far the breach of a 


o : 


»3 Th 


2, Of entry 
condition. "RIOT ET 0 7 ET Sf atria 
If leſſee for life aliens for, life, the remainder over, and 
hein remainder enters after the death of the leflee, the firſt, 
lefſor imay enter gn him for the forfeiture ; for by agree- 
ment to. the remainder, he agreed to the whole, and fo a 
party. .. 3 Danv. Abr. 227, .. . 4 | 
If the leſſor may enter on the alienee of his 
any, who is party. ta the forfeiture, {zi 
& he. may enter on the alience of the alience, or any 
that has the, land, although he be not party to the forfei- 
ture., 3 Danv. Abr. 228. + Heath. ob 
If 0 Teſlee for life gives in tail, the remainder in fee to 
another, -and afterwards he in remainder dies, and, after- 
wards the donee dies without iſſue, the Jefſor may enter 
on - the heir of him in remainder ; for by his entry he 
ag - ih the diſinheritance made by, the alienation. 
bi , Too 4 a ROI hcl + LETS ; "os oy - « 
"If Eelant For Tife gives it in tail, and the donee"Gies, "the 


4. 


leſſee, or 


effor may enter on.the donor for. the forfeiture. /b:4. 
No - hc Er A rl ig 00 W-Oarg 


- 


| 
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Where a' tenant for life makes a ſeoffment in fee, a 
ſtranger may enter for a forfeiture in the name of the re- 
verſioner, and thereby the eſtate ſhall be in him. Co. 
Litt, 245. a. | 7 <hue dg 

If a leflce for life aliens in fee, and dies, he in'remain- 
der or reverſion may enter after the death of the lefſce. 
3 Danv. Abr. 228. 


If tenant for life of an advowſon in groſs levies a fine | 


come ceo, fc. of it, and before any claitn made by him in 
reverfion, the church becomes void ; afterwards he in 
reverſion ſhall not have advantage of the forfeiture as to 
the preſent preſentation, becauſe before eletion made by 
him in reverſion, the eſtate of the leffee' was not defeated 
nor deſtroyed, which eleftion ought to be by claim ; and 
then it was a chattel veſted in the leſſee before the elec- 
tion made by him in reverſion, which cannot be defeated 
afterwards by the preſentation of him in reverſion, 
Ibid. 


If A. being tenant for life, leaſes to B. for his life, | 


and B. dies, and A. re-enters, yet the forfeiture remains, 
and the firſt leflor may enter. Co. Litt. 252. a. 

If tenant for life ſuffers a common recovery, and exe- 
cution is thereupon had, yet he in remainder may enter ; 
for being a forfeiture, the ſuing execution will not prevent 
him. Fil 32 Eliz. Co. 14, 15. adjudged ; though it 
appeared the recovery was ſuffered before the ſtatute of 
14 Eli. ; 

* a man leaſes two mills, upon condition that if the 
lefſee leaſes them, or aſſigns either of them to another, 
it ſhall be lawful for him to re-enter : if he leaſes one, 
the leſſor may enter into both, for the condition goes to 
both. 2 Danv. Abr. 121. 

If A. leaſes a meſſuage for years, rendering rent, with 
a condition of re-entry for non-payment; and the lefſee 
afſigns his term in part to one, and in another part to an- 
other, and retains part himſelf, and aſter A. by fine grants 
the reverſion of the whole : if rent be in arrear, after- 
wards the grantee may enter into all the meſfſuage ; for 
the leſſee, by apportionment of the land, cannot deftroy 
the condition, as the leflor may by grant of part of the 
reverſion. Palm. 382. 

If there be two lefſees for years,. upon condition that 
thev, or either of them, ſhall not alien without affent of 
the leſſor, and they make partition ; and afterwards one 
aliens without aſſent of the leflor, this is a forfeiture of 
the whole. Cre. Eliz, 163. | 

Where an actual entry ought to be made to avoid a 
condition, &c. the confeſſion of leaſe, entry, and ouſter 
will not do. Vent. 332%» Saund. 319. Sid. 223. Ad. 
10. Fent. 42. 3 K. 218. Salk, 246. Skin. 424. 

The confeſſion of leaſe, entry, and oufter confefles an 
entry for condition broken. £4. Raym. 750. 

The ſucceſſor of a biſhop, for a breach of a condition in 
time of his predeceflor, or in time of vacation, may en- 
ter. Moor 52. pl. 152. bs 

If a feoffment be made upon condition to enfeoff a 
ſtranger, and the feoffee does not perform it, the ſtranger 
cannot enter for the breach of it, becauſe he is a ſtranger 
to the condition ; but in this caſe the feoffor himſelf may 
enter for the condition broke, 2 Dany. Abr. 122. 

If the condition of a feoffment be to enfeoff F. 8. and 
his heirs, and he refuſes, the feoffor 'may re-enter ; for 
by the expreſs intent of the condition, the feoffee ſhould 
not have any benefit, but only an inſtrument to convey 
over hn mo. 
222. Roll. Abr. 452. pl. 4+ 

But if the wh", = wi been to make a pift in tail, 
or. to grant a rent-charge to 7. S. and he refuſed, the 
feoffor ſhould not re-enter, becaule the feoffor was to re- 
tain the land. Co. Litt. 209. a. Leon. 206. 2 Leon. 
222. Roll. Abr. 452. 

He in remainder cannot enter for a condition broke by 
the particular eſtate. 2 Danv. Abr. 122. | 


If the King's tenant aliens upon condition, and dies, 
his heir in ward to the Kin 
may enter in the right of the 


Tbid. 
1f -a man leaſes for years, upon condition, if the rent 


be in arrear, that the leafe ſhall ceaſe, and after grants 


for other land, the King 
KS for the condition broke. 


4 


Co. Litt. 209. a. Lein. 266. 2 Leon, 


| 


over the reverſion ; and after the condition is broke th 
| grantee of the reverſion may enter into the land, for the 


leaſe is determined before entry, by the b 
condition. Ibid. J» by the breach of the 


| Otherwiſe, if a leaſe for fe, becauſe a freehold cann 
ceaſe before entry, Co. Litt. 214. b. 2 Len, 1 p 
Roll. Rep. 3f0, E 26022”; 


If a man ſeiſed of lands in right of his wife 
feoffment in fee upon anole, wo dies, and mak 
condition is broke, the heir of the huſband ſhall-ent,” 
for though no right deſcended to him, yet the title of entry 
by force of the condition, which was created upon th 
feoffment, and referved to the feoffor and his heirs y 
lcended. 8 Co. 43. b. 44. a. $259 

So if a man makes a feoffment in fee of lands in bs. 
rough Engliſh, &c. the heir at Common Law ©; 
 Godb. 3. 2. if the younger 
him ? 

If a man ſeifed in fee makes a leaſe for life, renderjn; 
\rent, and, for default of payment, a re-entry, &c. ny, 
after dies without heir, liviag the tenant for life : thoy h | 
the lord by eſcheat ſhall have the rent, as incident to \# 

reverſion, and may diſtrain for it, yet he cannot enter, 


all enter, 
ſon after ſhall enter wok 


Sc. Litt. f. 348. Co. Litt. 215. 6. 
A bailiff, without particular authority for that pur- 
poſe, cannot enter for non-payment of rent. ' Z;þ, 54, 


' 5 Rep. 76. a. 

An entry by a ſtranger without authority is good to 
take advantage of a condition, if it be affented to after. 
wards. 2 Stra. 1128, 

If A. makes a feoffment of land wy S. in fee, vpon 
condition that if he pays 1x07. to F. S. the firſt of May 
6 Car. that it ſhall be lawful for him to re-enter, nd 
after he pays the 10/7. before the day, 7x. the firſt of 
April, and 7. S. accepts it : though this is a good per- 
formance of the condition, inaſmuch as payment before 
the day is payment at the day ; yet 4. cannot re-enter, 
and reveſt his old eſtate by force of the condition, till the 
firſt of May, becauſe the condition does not give him 
power to re-enter till the faid day. 2 Danv. 4br, 121. 
A rent-charge 1s not a perſonal duty. to be demanded 
| of the perſon; but upon the land ; and a diſtreſs is both a 
demand and a diſtreſs ; and the party may demand it at 
any time. Ll. Conv. 137. | 
| Where arent is granted, payable at a certain day, if 
it be behind and unpaid, the grantee ſhall diftrain for it : 
the grantee need not demand it at the day, but at any 
time after it is due, which will be ſufficient ; for the 
\ grantee may demand it when he will, to cnable him to 
diſtrain. Co. Litt. 202. a. 

But where a penalty or re-entry is joined to the thing, 
you cannot take advantage of tl.e pain or forfeiture, with- 
out a demnd at the very time prefixed. 7b. 207, 331. 
| HTutt. 13, 23, 42, 114. 7 Co. 56, b. 2 Roll. Abr. 42. 
| Moor 883. Dyer 51. Plow. 70. n 
| Where a feoffment is made reſerving a rent upon con- 
dition, that if the rent is behind, it ſha'l be lawful for the 
feoffor and his heirs to enter : now, if the rent be behind, 
che feoffor or his heirs may enter, and ouſt the feoffee. 
Lit. [. 325. _ Co. Lit. 201, b. 202, @& Hob. 20), 331 
5 Co. 56, Dyer 51. | 

If the words of a leaſe for years be, that tbe leaſe ſhould 
be void, yet the non-payment is no avoidance, without a 
demand and a re-entry. Lil. Conv. 137. For more learn- 
ing on this ſubjeft, ſee 9 Vin. Abr tit. Entry, and Wood's 
Conv. part I. 

Entry ad communem legem. The writ of Entry «d 
communem legem lieth, where tenant in dower, or tenant 
by the courteſy, or for life, do alien in fee, or for the lite 
'of another, or in tail, the lands which they hold, &c. 
after their death, he in the reverſion, who bath it in fee, 
or for life, ſhall have this writ againſt whomfoever 1s 11 
poſſeſſion of the land, F. N. B. 477. 

Eatry ad termmum qui p2aetertit. A writ of Entry 
ad terminum gui preteriit lieth where a man leaſcth 
lands or tenements for. term of life, or years, and aſlter- 
wards the term expireth, and he to whom the leafe wa3 
made, or a ſtranger entereth upon the lands, and occu- 


pieth the ſame, and deforceth the lefſor, the lefior or his 


heirs 


E P 1 


heirs ſhall hows the 'writ, And this writ -lieth''in the 


-. cur, and pt; for if the lefſee hold over his term, 
Pi afterwards miaketh 'a feoffmeiit, the leſſor or heirs) 
may have that writ, againſt the feoffee in the per ; and if 
the ſeoffee maketh'-a' feoffment over, he -may have it 
:nſt the ſecond feoffec in the per and cur, and againſt 
iF- third feoffee in the poſi. N. N. B. 464,  —© 

Earry m caſu ronſimili, A writ' of Entry 'in cafu 
anſmili lieth where tenant by the courteſy, or for life, or 
for another's life, doth alien in fee, or in tail, or for life ; 
now he in the reverſion, who hath an eſtate there for life, 
or in fee fimple, or in tail, ſhall have that writ during 
the life of the tenant for life, who aliened ; and that writ 
:6 not given by the ſtatute” of Gloucefier, which gave the 
writ of in caſu pevure but it is farmed and granted upon 
the ſftarute of 4 minſter 2. cap. 14. which wills, that 
as often as it ſhall happen in the Chancery, that in one caſe 
4 writ is found, and in the like caſe falling, wanting the 

4; remedy not, the clerks of the Chancery ſhall agree in 
the making the writ," and that appeareth, H. 3, Ed. 2. 
NNABI 74750, Og ect . 

- Entry in caſu p2oviſo, The writ of Entry in caſu 
proviſo is given by the ſtat. of Glouceſt. cap. 7, And that 
writ lieth where tenant in dower doth alien in fee, for 
life, -or in tail, the land which he holdeth in dower ; he 
who hath the reverſion in fee, or in tail, or for life, ſhall 
maintain that writ againſt the alienee, and againſt him 
who is the tenant of the freehold of land during the life 
of the tenant in dower, &c. and the writ may bb made 
in the per, cut, and pot. ' N. N. B. 473: | 

Eatcy cauſa matrimonii pzaelocuti, Lies where lands 
or tenements are. given to a man, upon condition that 
be ſhall take the donor to his wife within a certain time, 
and he does not eſpouſe her within the limited time, 
or eſpouſes another, or otherwiſe diſables himſelf, that 
he cannot take her according to the ſaid condition ; then, 
the donor and her heirs ſhall have the ſaid writ againſt 
him, or againſt whoever elſe is in the faid land, Cowel/, 


edit. 17279. © _. 
See Jnvoryce. 


*7 
Envoyce, oak 
Eaure, Signifieth to take place or effeCt, to be avail- 

able ; as a releaſe ſhall enure by way of extinguiſhment. 
Litteiton, cap. Releaſe. And a releaſe made to a tenant 
for term of life, ſhall enwre to him in the reverſion. 

 Eodozbzice, Is a Sax97r word, from eodor, a hedge, and 
brice, ruptura. It ſignifies hedge-breaking. It is men- 
tioned in the laws of King Alfred, cap. 45: 

Eozle. It hath been a queſtion wkether this word 1s 
of Saxon or Daniſh original. Wormins tells us, that the 
ancient Danes called their barons by the name of £orls; 
but Somner, in Gloff. Saxonico, is rather of opinion, that 
it is derived from the Saxons. Athelward, lib. 4. cap. 3. 
Canſules ruunt ques ills eorlas ſolent nominare, &c. 

Epiacum, Papcaſtls, ' in Cumberland. 

: Eptmenia, 7. e. Expences, tributes, or gifts. It is 
mentioned in Gildas -de Exeidio Britannie, viz. [tem que- 
runtur non afſidue fibi epimnenia contribut, oc, . 

- Epiphany, The day when the ſtar appeared to the 
wiſe men at Chriſt's nativity, generally called Twelfth 


| Epiſcopalia, Synodals, pentecoſtals,- and other cuſto- 
mary payments from the clergy to their dioceſan biſhop ; 
which dues were formerly colleted by the rural deans, 
and by them” tranſmitted to'the biſhop. ' As in the char- 
ter of Walter, biſhop of | Coventry and Litchfield, to the 
abbey of Derley,—— Concedimus etiam ut predittus abbas 
aut quiſque ſucceſſorum ejus fit decanus' de' omnibus eccleſtis, 
— teneat capitulum & epiſcopalia reddat, vel red- 
dere _ eccleſnis diaconatus ſur. Mon. Angl, tom. 3. 
fol. 61. Theſe cuſtomary impoſitions were called onus 
epiſcopale, and were by ſpecial privilege remitted to thoſe 
free chapels that were built: upon the: King's demeſne, 
and exempt from epiſcopal juriſdiction. See Kennet's 
Gloſſary, in Epiſcopale onus. 

Epiſcopus puecozam. Tt was a cuſtom formerly, that 
ſome layman, about the feaſt of Epiphany, would plait his 
hair, ſo that he might ſeem to have the tonſure, and to 
put on the garment of 'a biſhop, and.in them to exerciſe 


| 
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tions 3 for which reaſon he was Gatled 
P*y This cuſtom obtained ores 
ſtitations were made to 


Behmns of the 
8 after ral eons 
-aboliſh it in an 'inventory- 
of "he hp dengrarys of a church in [73k wer INg we" 
read, {fem una parova mitra cum epiſco | 
rum. "Aon. 3 tom. pag. 169. bs TY FE 
| Equality, The law delights in equility 5 f6 that when 
a charge is laid upon one, and divers" ought to' bear it, 
he ſhall have relief againſt the reſt. '2 Rep; 25. Ah4 
where a man leaves a power to his wife to give an eſtate 
among three daughters, in ſuch proportions 'as ſhe ſhall 
_ fit, n pe erp helds that ſhe muſt divide" it 
qually, unleſs reaſon iven for doin iſe, 
Proted! Chan. 2 WS, See Contribution. C295 E oor dries , 

Eques Auratus, Ts taken to fignify a Enight,” and 
termed auratus, becauſe anciently none "but knights 
might beautify and gild their armour, or other habiliments 
of war. Fern's Glory of Generoſity, pag. 102, Yet in 
law we never uſe eques auratus, but miles, and ſometimes. 
chvalier, | Co. 4 Inft. fol. 5. 

Equilocus, 7. e. An equal. It is mentioned in $- 
meon Dunelm. anno 882. viz. FElfred Rex Saxonum, au- 
daciſſimus ducum, navali prelio' ſuffultus, contra paganicas 
naves congreſſus eſt, ex quibus ipſe equilocus duas potentes 
virtute naves exſuperavit, Wc, © — | 

Equtatura, Sciant —— quod ego Stephanus de 
Eboracis dedi cclefis $8. Leonardi de Pyonia——molmdi- 
num meum de Froma——t& predifti fratres habeant equi | 
taturam & ſaccum cum blado vel farina, &ri Reg. Priorat. 
de Warmley, fol. 22, a. penes Ed, Harley, Mil. Baln. 
And it ſeems to ſignify here, the liberty of riding, - or 
carrying griſt and meal from a mill on'horſeback, Miles 
cum equitatura, 18 taken for a knight, with his horſe, arms, 
and furniture. Cowell, edit, 1927. 

_ Equity, (Aquitas) Is of two forts, and thoſe of con- 
trary effeCts ; for the one doth abridge and take fromthe 
letter of the law, the other doth enlarge and add there- 
to, The firſt is thus defined: AZquiras eft correttio legis 
generatim lata, gia parte deficit. Equity is the corre&tion 
of the law generally made in that part wherein it fails, ' 


which correQtion is much uſed in our law: as for ex- 


ample, when an aCt of parliament is made, that whoſo- 
ever doth ſuch a thing ſhall be a felon, and ſuffer death ; 
et if a madman, or an infant that hath no diſcretion, 
To the ſame, they ſhall not be felons, nor ſuffer death ' 
for it. Breaking of- priſon is felony in the priſoner him-. 
ſelf, by the ſtatute De frangentibus of womch yet if the * 
priſon be on fire, and they within break priſon to ſave 
their lives, this ſhall be excuſed by the law of reaſon. 
So, - to ſave my life, I may kill another that aſſaults me. 
The other equity is defined to be an extenſion df the words 
of the law to caſes unexpreſſed,' yet having the ſame rea- 
ſon ; ſo that when one thing 18 enaQted, all other things 
are- enacted: that are of the like degree : as the ſtatute 
which ordains, that in an aCtion of aebt againſt executors, 
he that doth appear by diſtreſs ſhall anſwer, doth extend 
by equity to adminiſtrators ; for ſuch of them as ſhall a 
pear firſt by diſtreſs, ſhall anſwer by equity of the ſaid aCt, 
(_ in equal: genere, See Chancery, 
quity of redemption on moztgages. If where mo- 
ney is due 0n- 2 mortgage, the mortgagee is deſirous to 
bar the equity of redemption,” he may oblige the mortgagor 
either to pay the money, or be forecloſed of his equity; 
which is done by proceedings in the court of Chancery. 
But the Chancery cannot ſhorten the time of payment ' 
of the mortgage money, where it is limited by expreſs 
covenant, though it may lengthen it; and then upon 
non-payment, the praQtice is to forecloſe the equity of 
redemption 'of the mortgagor. 2 ent. 364. To fore- 
cloſe the equity, a bil} 'm Chancery is exhibited ; to which 
an anſwer is put in, and a decree being obtained, a Maſ- 
ter in Chancery is to certify what is due for principal, 
intereſt,” and coſts, which is to be paid at a time pre- 
fixed by the decree ; whereupon the premiſſes are to be 
conveyed to the mortgagor, or, in default of payment, 
the mortgagor is ordered to be forecloſed from all equity | 
df redemption, and to'-convey: the premiſles abſolutely to 


_ Epiſcopal juriſdiftion, and to 'do ſeveral ludicrous ac- 
Vor. | # W*. 60. | 


the ics Law of Securities, p. 129, 133+ 
80 
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A fine 


| 
1 
: 


. 2 Fern. Rep. 589. See Barnadi}t, 101. 


drugs to be garbled, by ſtat. 1 Fac. cap. 19. | 
 Ecminii.. "This word is mentioned in our hiftorian | 
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. A fine or hon-claim will bar an equity of redemption ; but 
in a common mortgage, a covenant to reſtrain it ſhall not 
be regarded in grey,» 2 Vent. 365. If the.condition 


of a mortgage is, that the mortgagor only ſhould redeem 
during life, or that he, and; the heirs of his body. ſhall 
do it, yet the general heir ſhall have the equity of redemp- 
tion 3 for if the principal and intereſt be offered, the land 
is free. 1 ern. 33, 190;, And it is held, though a bond 
be conditioned, that if the money be not 'paid at fuch a 
time, then, for a farther ſum, the mortgagee ſhall have 
the land abſolutely, as a purchaſer, &c. in ſuch calc a 
man may redeem. 1bid. 488. | | $4 

A perſon who has mortgaged land with ſome others to. 
another, and this appears to be a contrivance to evade 
the /latute, the mortgagee ſhall not take advantage thereof. 


. 


Where perſons having once mortgaged lands, mort- 
gage the ſame a ſecond time, without diſcovering the firſt 
mortgage, they forſeit their equity of redemption, and the 
ſecond mortgagee may redeem, &c. And it is the ſame 
where any perſons borrowing money, enter a judgment, 
&c, for ſecurity, and afterwards borrow more money, 
and mortgage lands to the ſecond lender, without giv- 
ing notice of the judgment, or paying the ſame off in 
ſix months, &c. by ſtat. 4 & 5 F.& 1. cap. 16. See 
Mo2tgage, . | 

Equivalent. Commiſſioners are appointed by ſtatute 
to examine and ſtate the debts due to Scotland on the 
Union, by way of equivalent; and proviſion is made for 
payment of the ſame, &c. by ſtat. 1 Geo. I. c. 27. 5 Geo. 
I- c. z0. Application of the equivalent money, 6 Aun. 
c. 24. 12 Ann.c. 13. 1 Geo. 1.c. 27. 3 Geo. 1.c. 14+ 
13 Geo. 1.c. 30. Equivalent charged upon-the cuſtoms and | 
exciſe in Scotland, 23 Geo. 2. c. 21. ſet. 5. | 

Equus coopertus, A horſe with ſaddle and furniture 
on him. —— {nvenicndo pro quolibet ones unum equum 
coopertum, vel duos diſcaspertus. nqu,. 46 Ed. 1..de 
Baronia de Dunham Mafſey. Cowell, edit. 1727, .. 

Ec. The ſyllable er, in the middle of a word, is :con- 
tracted from the Saxon wara, which ſignifies inhab:tants. 
Thus Canterbury was anciently called Cantwara-burgh, 
7, e. the inhabitants of a borough in Kent, Cowell, edit. 
1727. 


retirement of hermits. Eremitorium 71n a D. - ducts 
petiit, ubigue domum banc alaquanto tempore veluit> Henr, 
Knyghton,. lib., 5. Locus Heremitorius, Radulphus 
heremita locum heremitorium de Mufſewelle edificauit. 
Mon. Ang], tom. 3. p+ 18. a, | | 
Erius, alias-Jcis, Is the flower de ys, whoſe divers 
kinds you may read in Gerrard's Herb, lib. 1, cap. 34. 
The root of this is mentioned among merchandize, or 


Randulphus de Diceto, and others. Mr. Somner did not 
underſtand the meaning of it ; but it is very probable it 
Ggnifies the people called Armenians. Cowell, edit. 1727, 

Ermins, Seemeth to come from the French word er- 
mine. It ſignifieth a fur of great price, 

CEcmin-ftreet. See Watling-ftreet, 

Ern. The names of places ending in ern, ſignify a 
melancholy ſituation ;- from the Saxon ern, /ocus ſecretus, 
Cowell, evit. 17279, 

Ecaes, The looſe ſcattered ears of corn that are left 
on the ground after the binding or cocking of it. 
Condutio ad preparandum wſque ad careflam xxix. ſeliones 
hordei cum les ernes viii. den. Parochial Antiq. p. 576. 
From the old Teuton. abre, an ear of corn, ernde, har- 
veſt, ernden, to cut or mow corn, Hence to ern, is in 
ſome places to glean. See Kennet's Glyſſary, in Ernes, 

Ecrant, /tinerant, may be derived from the old word 
erre, i. &. iter : it is attributed to Juſtices that go the cir- 
cuit. Staundf. PI. Cor. f. 15. and to bailiffs at large. 
See Juſtices in Evre, and Bauuiff, See alſo Evre, 

 Ecraticum, A waif or ſtray, erring or wandering 
beaſt. S; erraticum . quod vulgo dicitur weredrif, 17 
curiam ſacerdetis vel clerict gui in atrio\ manent, wvener(t. 
wel in eleemoſynam ejuſdem eccleſie, vel in | atrium epiſcops 


grit, Conſtitut. Norman, A. D. 1080, 
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| . Erroz, ' (From. the French erreur) - Signifierh "efpce 
cially. an error in '/pleading,/ or in; the proceſs, By, 4 
Error. And thereupon the writ which is brought ihe ; 
medy of the overſight:is called a writ of error, in "Fea 
breve de' errore corrigendo, thus defined by Fitz, in his 
Nat. Brev. fol. 20, A. writ of. error, is that Propet] 
which lieth to redreſs a falſe judgment given in a ns 
record, 'as in the Common Bench, London, or other c; 
having ' power, by:the King's charter: or preſcription G 
hold plea of debt, or treſpaſs, above twenty hillir 
Cowel, Ret: | | >a 
A writ of error is a commiſhon to Judges of a furs. 
rior court, by which they are authoriſed -to examine R 
record upon which a judgment was given in an inferior 
court, and on ſuch examination to affirm, or reverſe the. 
ſame, according to law, ag Rep. 25. 2 Inf, 
Yelv. 209,—But yet if by the writ of error the plainif 
therein may recover, or be reſtored to any thing, it mz 
be releaſed by the name of an aQtion, ' & Lit, 288. / 
—]n a writ of error to reverſe a fine, as coufin and Wes 
of the conuſor, it need n«t be. ſhewed in the writ of er. 
ror, how he is couſin; for it is but a commiſſion to ex. 
amine errors, and needs not ſuch certainty as other writs, 
Cro, Fac. 160. i gs Lid | 

T his writ lies where a man 1s grieved by any errar in 
the foundation, proceeding, judgment, or execution of 


a ſuit. Co. Lit. 288. 6. 
\ Under this head is conſidered, 


I. [n what caſes, and on what judgments, a writ of org 


will lie. 


2. Who may bring a writ of error ; again/1 whom, and & 
what time it mul be brought. 

3. Of writs 4 error it) parliament, into the Exchrauge 
chamber, into the King's Bench, ard inta the Gammon las, 
and other courts, BY: 


4. Of rwverfing judgments in the ' court of Exchequer; 
where a writ of error lies in the ſame court in which the rugd 
is, and of quaſhing. writs of error, 


5. Of remiving the record or a tranſcript ; and of alleds» 


| ing diminution, and granting a certiorari, 
Eremitozium, A hermitage, or deſert place, for _ | 


6. Of the ſeire facias ; proceedings after the record re- 
moved ; amendment and abatement of the writ of error, and 
how far ut ts a ſaperſedeas, ' | 

7. Of aſſigning errors. \. 15 | 

8, Of pleading in bar of @.writ of error, and of the judge 


ment to be given ghereon, 


| 1. In what caſes, and on what judgments, a writ of errar 
1 will lie. In, ; RI 


Regularly, an erroneous judgment given in a court of 
record can only be reverfed by a writ of error; therefore 
if the tenant ja a car 12 Dita dies ſeiſed pending the writ, 
and after judgment is given againſt him, which is erro- 
neous, and after the recoveror ſues execution againſt the 
heir, and he brings an aſliſe,, he ſhall not avoid this judg- 
ment againſt his father, by ſaying, that his father died 
pending the writ ; for the judgment is-not void, but only 
voidable, 28 Af. 17. 1 Rol. Abr. 742. 8. C. 2 Buiſh 
242. 8. ÞP. « 

If an infant ſuffers a commen recovery, in which he 
comes in as a vouchee in his proper perſon, and not by 
attorney or guardian ; though this ſhall not bind him, but 
that he may in a writ of crror avoid it, becauſe it is error 
in law ; yet at his full age he cannot enter into the landy 
and avoid it by his entry, before he has reverſed it ina 
writ of error, becauſe he himſelf is privy to the judg- 
ment, and may reverſe it by ſuch means, and he 1s aot a 
{tranger to the judgment ; for-judgments ought not to be 
ſubverted by matter i» pais, without matter of records 


| a$ a recognizance or fine by an infant, where he appears 


by attorney, and not by guardian. 1 Rol. br. 74% 

Style 246. $. ' gh + 

| In an action upon the cafe, if the plaintiff be nonſuit, 

and after it is entered, that he religuit adtionem, O& fatetur 

ſe nelje ulterius proſegui, upon which colts are —_ 
ls, thoug 


it be admitted, - that this' judgment is 'erron60ud, 


ofe this is not any nonſuit, as'it is entered ;/ yet in an 
f debt for the colts," the defendant ſhall. not avoid 
with a writ" of 'error ; for it is a judgment de 
d, but only voidable- by writ of error,” 1, 
| overs _—_ the pam} ay wal arch, 
lire facias againſt the bail,' they-cannot ſay the principa 
fer five Ns judgment, and'ſo avoid'the 'judgment by 
plea, for it Is againſt the'record. x R4l. Abr. 142. Cro, 
\ Bliz. 199. S: C.'\1 Leon. 101. 8.C; | | 
If a fine is levied without an-original, or of: more than 
itcontained in the-origina), it is/pot* void, but only void- 
able by a writ: of error. | 2\Inft.gig ON 
- Tf 4. levies a fine to'B. who grants and renders to 4. 
and his wife, and the heirs of the-body'of A. this is not 
void as to the wife, though the-is'no party to the original, 
but only voidable by writ of error. 3'Co. $9. 
By the praQtice of the court of Common Pleas, adefend- 
ant coming in by 'capias utlagatum the ſame term/in which 
an exigent is returnable, 'may avoid 'the'outlawry: without 
x writ of error,” by ſhewing:that he purchaſed a fuper/ededs 
out of. the ſame court, and delivered jt to the theriff be- 
fore the quinto exattus, &c. or by ſhewitng any other miatter 
arent on record, which makes the outlawry erroneous, 
2s the want of an original, or the omiſſion of proceſs, or 
want of form in a writ of proclamation, &c. or a return 
by a perſon appearing! not to be ſheriff, or a variance be- 
tween the original 'and/exigent, or other proceſs, or the want 
of ſuch addition as 4 required by the 1 HM.'5.:2 Hawk. 
\ C. 458-9. 1 R:1.. 42—3J- ; | 41 ' 
Kr he mon a bond fin an adminiſtrator, he pleads, 
2 judgment recovered againſt the inteſtate, and that be 
bath not aſſets ultra, &e. the plaintiff may reply, that 
an ation was brought againſt the inteſtate, and that be 
died before the judgment z and that- after his death; judg- 
ment was given ; for being a ſtranger. to the Judgment, 
he can neither. bring error nor deceit, 'and has no way tv. 
avoid it but by plea.” 2 Mod. 3c8. SILLS 
_ If a man is found guilty upon'an indiftment of felony, 
and prays his clergy, and it is allowed him, 'and he. 1s 
burnt in the hand, he cannot avoid this by a writ of er- 
ror, becauſe he is convicted only, and not attainted z but 
the record being. removed by certiorari into the crown= 
office, if there be a fault in the inditment; it ma be 
diſcharged, and reſtitution awarded -to the party of his 
goods ſeized for that cauſe. Cro. Eliz. 489. 4 L 
If a man had'been indifted upon the ſtatute of 3 Fac. 1. 
cap. 4. for abſenting from his pariſh-church,: and there- 
- upon proclamations: had been made, that he ſhould render 
his body, &c. which not being done, he -had been con- 
vided according to that ſtatute, yet no writ of ' error 
would have laid thereupon ; for by the ſtatute, after pro- 
 clamations made, and the default recorded, the ſame was 
a conviQtion of the offence, as. if the ſtatute gave proceſs 
for the forfeiture ; and if there was'a fault in the record, 
the party's remedy was in'the Exchequer to quaſh it there. 


— 


beca 
aCtion 0 
it by plea V1 
ao not vol 
Rol. Abr. 742+ 

If a man rec 


* 


L 


Rom: 433+ x 3a Mhnes oF eo H-Þ 
f one be attainted'upon an erroneous indiAtment, he 
cannot be relieved but by writ of error, for the Judgment 
being quod ſuſpendatur, &c, which is the judgment of Jaw 
due for the offence, it -muſt be preſumed ito have been 
given, for that he was guilty.of the offence z 'but/if yudg- 
-ment'of acquittal is given upon ſuch indictment; the King 
need bring no writ of error; but the offender may'be 
newly indicted, for the judgment being guod eat fine dre, 
&c. may be given as well for. the-infufficiency of the. in- 
dictment, as for party's innocency. 3 In}l. 214. ; 
Alſo any judgment whatſoever, given by perſons who 
had no good commiſſion to proceed againſt the perſon 
condemned may be falſified, by :ſhewing the ſpecial 
' matter, without writ of-error, | becauſe -it is void z'as 
where a commiſſion authorizes: /to proceed on. an indict- 
ment. taken before .4.B: C. and twelve others, and by 
colour thereof the commiſſioners proceed on an inditment 
Ne; before eight perſons only. 3 In/t- 231. Hawk. 
os 4k Wd AE | (2: 2 
If one is attainted of felony, and after by relation of 


| 2 Hawk. P. C. 460. 


this Judgment, for this'is 'a- matter” of ' record; "| Bo. 
+ eee VY STE SH) VU SY 16 85% 


©harged, for the hath no reniedy | y writ of 'ertor, to'th« 
5 Sith " 


verſe the 'attainder, 6 Co.t5.'a.”: 
By the Common Law, in favor 
of treaſon or felony might” 


- 


be ra et hn outs l 

n or telony might” be avvided by plea; that the 
defendant was in priſon,” or 'in the Ridjs | ervice tre: 
the ſea," &e, at the time (of the outlawry protounced 
againſt him ; but it ſcems' that tio 0utlawry for any othir 
crime-againſt # party rightly deſctibed, 'can'be avoided 
the plea of any matter of fat whatſoever." Co: Lit. 259. 


34s 


* 


_ One' who purchaſes land of a perſon who! afterwarils 
is outlawed for felony, or condemned*%pon his own'ton- 


feſhon, -may' fathfy-the record; Hot dhly as' to the! time 
| whererty the ſelany is! ſuppoſed th tigre" been committed, 
but'alſs as toi'the'point of the dffence j*but*whers a nisn 
; is found guilty by verdidt, a purchaſer 'cannot falſify aity 
' more than the party, as to: the' point of the offence, but 
only as to'the time.” 2 Hawk. P,*C."450, , + 1 © 
| No writ of error can be brought but 'on a judgment, 
er an award in nature of- a judgment; for the words bf 
the writ are, $8; Judttium redditurn "fit, &c. *' Co; Lit. 
. $15 0061533 21 COQuUIINHNH 506 vated 
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| If the plaintiff be nonſuit'at the 'm# prizs, upori which 
y the ſimie Jury, by the Tatures of Z7,8. 


þ 


coſts are taxed'b 
and Fac. 1. and judgment given for them-aghitift the plain= 
tuff, the plaintiff may have a writ of error upon this judg- 
ment. - 1 Ko, Abey 24415 5405 0 OE 
| If a man brings a writ of falſe judgnient in'the Common 
Pleas, upon a judgment given im ancient "demeſhe; ant 
reverſes the - judgment there,' a writ” of etror lies 


þ 


% 


Abr. 744. 
If a man is indiQed for felony; and thereupon' a capias 
and exigent are awarded, byt he dies before attainder, his 
adminiſtrators-may have error upon this award of the exi- 
pent,: becauſe by the award of the" eFigent, his goods ore 
forfeited ;"and this: is' ad grave damnum, &fc." though the 
principal judgment can never be given.” 11'Co.4'1.'Þ. ' 
If -one be outlawed upon' an indiftment of *treafori, 
felony, or'treſpaſs,” bat the proceſs* and oritet preſcribed 
by 'the ſtatute of 6 Hen.'8.' cap.” 4. and 8 Hen! 6, cap. 10, 
are not obſerved, the outlawry may be reverſed by writ 
of error, 'which ex meri{o Joffitie ought to be granted. 
3 In}t. 31, VR atk et bieier: boaindt Gammel® Srvuan 
- Awrit of error lies to'feverſe an” attainder 'of high 
treaſon, though ſome haveheld'the contrasy, by reaſon of 
33 H. 8. c. 20. which exaCts, that every attainder of treafot 
-by the Common Law ſhould be as effetdal'as if by attho- 
rity of parliament; for'the ſtatute is to be intended of law- 
ful attainders by due courſe of law, and not of erroneous 
.or void attainders ; and ſo it was held in a patliamgent held 
the 28th E/zz. when it was enated, that no attainder''6f 
high treafon, where"the'party was executed for the ſame 
ſhould be avdided by'plea*of error ; but this a&t extende 
only to attainders before" that time, where 'the party had 
been executed, not to attainders after..*.3 Tf; 215, See 
nrBa v3. Rat 1, 45 © IRS db 546 
| If one be convicted upon an indiftment of recuſancy for 
abſenting from church for one month, 'upon which judg: 
ment is given, that he ſhall forfeit: 201.*bire it 1s not ho 
capiatur 5 this omiſhon being appateitly tb the prejudice 
of the King, it was held a writ'of 'etror would lie not- 
withitanding the words' of 3 Fac. c.4. that no ſuch in- 
diament* ſhall be avoided, diſcharged, or reverſed, for 
want of form or other defeft whatever, other ' than by 
direCt traverſe tothe point of not coming to church. Cre, 
Car. $04. © 19-4647 Chirabuarnbe rofirn 
If : be entered in an inferior court, that the plaintiff 
reeuperare debeat, whereas it ought to be' r4tuperet ; this is 
no judgment ; fo no writ of error lies thereupon,, for the 
words of 'the writ ate, $1 judicium* redditum”' fit. .*Style 


CE 
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| in an aſliſe of darrein preſentment, if the parties demur 
upon the title, and it is adjudged for the; plaintiff, and 
that he (hall have a writ. to the biſhop ; a writ of error 
lies upon this judgment before the damages enquired of, 
becauſe there were no damages at the Common Law, and 
then the writ would lie preſently ; and the addition of 


a general pardon, the felony is pardoned, he ſhall be dif- 
; | | + 


| dandayes given by the ſtatute, tobe enquired 'of by the 
| ſheriff, 


® R R 


ſheriff, ſhall not ſtay the writ of ercor ; and if. it be 
firmed, it may be enquired of the damages where it is 
affirmed. 1 & 01.749: CES YT ad 7: 
If a man recovers: by default in a, writ of <ſougr of 
_ aiel, a writ bf error lics upon this before; the damages arc 
enquired of, becauſe the damages are bat aw addition tq 
the, Commion, Law given by the ſtatute z, and ſo the. judg- 
ment. for 9; principal | continues as it. was at Common 
'Law. 1 Rol. Abr. 749—5% , | 

' In a writ of partition, if the judgment be given god 
partitio fiat, and thereupon a writ is direQted to the ſheriff 
to make a partition, no.writ of error lieg hereupon,: for 
_the judgment is not, complete till the ſheriff return; an 
the ſecond judgment which the law requires herein, viz- 
quod partitio. pred” foret firma & flabilis in perpetuum, 
£ before that the plainti may be nonſuit, or the may 
. upon the return of the ſheriff, ſuggeſt to, the court, that 
the partition is. not equal, and ſo haye a new partition, 
and may alſo releaſe before the laſt judgment. 1 Kol: 
Abr. 750. , Cro. Eliz. 635. Moor 643. , Noy 71. S. C, 
Soif. in an ation of account, judgment is. given gzod 
computet, and thereupon the defendant brings a writ of 
error ;,yet the record ſhall not be removed till the entire 
matter Labavy peoyagt be Tran ed,. Ne ey TOnes 
Regis deficeret in juſtitia exhibenda, 11 Co» 39. b. Cro, 
Ele. 636. 2 Leon. 68. 2, Bulſt. 119, 120. 3 Bulfl. 
233. Cro. Fac. 224. 2 Rol. Rep. 125, | 
Gur if -a woman recovers in a writ of dower, a writ of 
error lies before the writ of enquiry of damages awarded, 
.and, before the third part,afbgned by metes and bounds, 
for the judgment is perfe©t as to the reality, and the. da- 
mages are given by the ſtatute by way of addition, 1 Rol. 
750. 1 Brown 127. 11 Co. 40. 1 Rol, Abr. 760. Style 
290. Marth 88. wy | 

So if the plaintiff recovers in an gje&ione firme by con- 

feſhon, nihil dicit, non ſum informatus, qr demurrer, a 
writ of error lies before a writ of inquiry of damages ex- 
ecuted ; for the judgment, guod recuperet paſſefſionem : is 
perfe&t, and the plaintiff may preſently have execution 


thereupon ; and therefore if the defendant were to'be| 


hindered from bringing a writ. of error before a writ of 
enquiry executed, it might be in the plaintiffs power, 
by refuſing to bring or execute the writ of enquiry, to 
delay the plaintiff for ever. 1 Rol. Abr. 751. Cro. Eliz. 
235. 1 Leon. 309. . Latch 212. Ney 95. 1 Leon. 193. 
Dyer 291, 3 Bul/h, 233, OPalm. 6. 2 Rol; Rep. 126. 


off 


d ceeding according to equity. 37 Hen. 6: Bro. 


_ 
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be error. in the original upon a.certiorari; the Oh; : 
ſhall only. ety 08 tee of Its: 11 Ce. rae _ 
125. Dyer 294. | Mardb 89. | 
If in 2 quo. warrants, judgment. be given as 
paw Abory'es claimed, yy they. - be ſeifed 
etendant capiatur pro fine, and as to the other part, cur; 
,advifore vult,, x writ of 'ertor lies before nal ea exe 
given; for the other part. Palm, 1, 2. 
No writiof error will lie-of any judgment that is noe 
given in a court of record; not of a judgment given in 
an inferior court, as_'the county=court, &e, Co. Lit, 
288, b, | Nor. of a fleerce or ſentence in Chancery pro. 
Errar ge. 
1 Rol. Abr. 744. But of a judgment given in the lioiveg 
court of Chancery, called the Petty-bag, which proceeds 
according to the Common- Law, and holds plea of {ire 
facias for repeal of the King's letters patent; \&c., a writ 
of error lies in B, R. 1 Rol. Abr. 744. Dyer 315, 4 


Infl. 80, Plow. 393- 
Juſtices of Trai/baſlon was by aQ 


tO part of 
y and that the 


The autbority of the 
of parliament ; and therefore, by the general rule of law, 
if they erred. in judgment, a writ of error lay in B.R. 
to reverſe the judgment. 2 In/f. 540. 4 Int. 186. 

If a man be conyicted upon the ſtatute of 7 Fac. 1. «, 11. 
by two Juſtices of the peace, for killing of patridges, 
upon proof or confeſhon of the party, without inditment; 
this judgment may be reverſed in B. R. being removed 
there by certiorari, without any-writ of error ; (© if the 
conviction had been on the ſtatute againſt ſhooting, or 
ſuch like. Rol. Abr, 7434. 

But if an erroneous judgment-be given upon an india- 
ment of  barretry at the fefſions of the peace, and the party 
fined thereupon, and committed till -he pays it, and he 
removes the indiftment and proceedings by certiorari, 
and himſelf by habeas corpus, yet he cannot be relieved 
unleſs he brings.a writ of error. Cro. Fac. 404. 

But a'record of force made by Juſtices of peace upon 
the view, may be quaſhed upon motion, without a writ of 
error, 1 Leo. 113, \ hy VR ed 21 1s 

Wherever a new juriſdiftion isereted: by aft. of ;par- 
liament, and the court or Judge, that exerciſes this jurif- 
diction, aCts as a court or judge of 'record, according to 
the courſe of the Common Law ; a writ of error lies on 
their judgments ; but where they at in a ſummary me- 
thod, or in a new courſe different from the Common 


Law, there a writ of error lies not, but a certiorari. 
1 Salk, 263. 


Latch. 133- Style. 109. pabbs CE 

if a man recovers in a guare impedit upon a.demur- 
rer, the defendant may have, a. writ of error before the 
writ of inquiry of damages returned, for ſuch writ may 
be awarded out of the King's Bench, if the judgment be | 


affirmed there. 1 Rol. Abr.'750. See March 89. Noy 66. | 


If a man recovers in a gquare impedit, and after brings a 
writ guare non admit againſt the biſhop, a-writ of error 
lies on the judgment in the guare impedit, and the record 
ſhall be removed, though. the other writ of guare non ad- 
miſit be not yet diſcuſſed, 1 Rel. Abr. 751.  Godb. 439. 

If a quare impedit is brought againſt two, and one 
pleads to ifſue, and the other confetlſes the aCtion, upon 
which judgment is given, he ſhall not have a writ of 
error till the matter is , determined as to the other ; for 
the writ of error muſt rehearſe all that are parties -to the 
original, and as to one, judgment is. not given ;/ and if 
the record is removed. before the entire matter: is. deter- 
mined, there would be a failure of right. 11 Co. 39. a. 

If in a formedon the tenant has judgment for part, no 
writ of error lies until the entire matter in demand' is 
' determined, for the judgment is, Ss judicium inde redditum 


fit, which word inde goes to the entire demand. 211 Co. | 


39 6. r 291. | | + "+571 1” $17} 
If debt be brought againſt divers by ſeveral precpes 
and judgment given againſt one, he may have error befor 
determination of the matter as to the others ;; for there 

being ſeveral counts, the record of his count. and the 
pleading ſhall be ſevered from the original, and imine 
in B. R. and yet the original ſhall remain in C. B. for 
otherwiſe the court of Common Pleas could not-proceed 
to determine the reſidue without the original ; and my 


Lord Coke ſays it ſeems to him, that in this caſe, if- there 
2 : FE” : , 


A writ of error does not lie on refuſing a prohibition, 
Stran. 591, 537. i wit 
rit of error will not lie on the award of a peremp- 
mandamus. Stran. 536. 
rror lies not-on allowing the return of a mandamus. 
Str. 628... | | | 
Error lies on the award to remand where the court 
refuſes to bail. Stran. 536. | ; 
If the plaintiff be nonſuit, and judgment againſt him 
for coſts, error lies :n Camera Scaccarii, Stran. 235» 
Where the judgment is againſt two, a writ of error 
ad damnum'of one only will not lie. Stran. 606. 
| Error coram wvobis lies not after afficmance in the Ex- 
cliequer-Chamber. Stran. 690. 
- After afirmance error coram vobis cannot 
-without leave. Stran. 949. | 
No writ of error coram vobis lies after affirmance- 
Stran. 975. | | 
Error does not lie in the Exchequer-Chamber on an 
award:of execution only. * Stran. 1102. 


tor 


be allowed 


2. Who may bring a writ of error ; againſt whom, and 
at what tame it muſt be brought. | 

No perſon, can bring a writ of error to reverſe 2 judg- 
ment, who was-not' party or privy to the record, , or who 
was not injured-by the judgment, and therefore to receive 
advantage by the reverſal thereof. 1 Rot. Abr. 747 


Dyer go. 


So a wri but him, 


his heits, 
Dyer 


t of error does not lie againſt any 


who is party or privy to the firſt judgment, 
executors or ' adminiſtrators. 13 Rol. Abr. 747- 
| / | 


/ 


go, | [fi | 


Y And 


% 
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And therefore on .a judgment for. recovery of land, 
the writ muſt be, brought againſt him who was party to 
the judgment, although he hath nothing in the land, and 
not againſt the- tenant, and on ſuch writ the judgment 
may reverſed ; but there muſt go a ſcire /acias againſt 

' all the terretenants, 1 Rel. Abr, 749. l. Rep, 302. 
' Upon this rule, that none ſhall have a writ of error to 
reverſe a judgment, but. he who is privy to, and hath 
ſome prejudice thereby ; it bath been reſolved, that if one 
hath lands on the part of his mother, and loſeth them b 
erroneous judgment, and dies, the heir of the part of the 
mother ſhall have the writ of error. x Leon. 261. 2'Sid. 
56, See Owen 68. Godb. 3 | 

So-the younger ſon, when intitled to the land by the 
Gſtom of Borovgh-Engli/h, (hall bring the writ ,of error, 
and not the heir at Common Law ; for this remedy de- 
ſcends with the land, Owen 68, 1 Leon. 264. 4 
Leon. 5. : 

So 7 there be an erroneous judgment, tenant in tail 
female, the iſſue female, and not the ſon, ſhall bring a ; 
writ of error. , Dyer go. | 1 Leon. 261. 1 Rol. Abr. 


bo if a man ſettles land to the uſe of himſelf and the 
heirs of his body, the remainder to his own right heirs, 
and dies, leaving iſſue only a daughter, who levies a fine, 
and dies without ifſue, and F.S. brings a writ of error- 
as couſin and collateral heir of the daughter, yet he hall 
never reyerſe the fine ; for there could no right deſcend 
to him from the daughter, becauſe ſhe had but an eſtate 
tail, which determined by her death without iſſue ; and 
it does not appear, that the remainder 'in ſee was in the 
daughter as right heir, wherefore F. $S. ſhall not reverſe 
+ the ne, quia de non apparentibu; & nan ex'/tentibus eadem 
eft ratio, eſpecially in a court of judicature, where the 

udges can take notice of nothing that does not come ju- 
dicially before them, and appear in the pleading. Dyer 
89. Cro. Eliz, 469. 3 Lev. 36. A ROMh 1 * 
. » If there be tenant in tail, the remainder in fee, and 
in a precipe brought againſt tenant in tail, an erroneous 
judgment is given. againſt tenant in tail, and he after 
dies without ifſue, he.in remainder may. have a writ of 
-error ; for when the ſtatute De dnis gave liberty to limit 
2a remainder after an eſtate tail, the law gave ſuch aQtions 
6 2. in remainder as belonged to. privies in eſtate. 
.2 Co. 2. - 

R If tent in tail male hath ifſue a ſon and a daughter 
'by one venter, and a ſon by another, and dies, and the 
eldeſt ſon make feoffment, and a common recovery 1s 
had againſt the ſeoffee, in which the eldeſt is vouched, 
and he vouches over the common vouchee, and after the 
eldeft dies, the youngeſt ſon may have a writ of error ; for 
though the eldeſt ſhould have rendered a fee ſimple to the 
Tſeoffee, according to his loſs, yet he ſhould have recovered; 
but 'an eſtate-tail, viz. ſuch an_ eſtate as he bad when 
the warrant was made, which would have deſcended to 
the youngeſt, and conſequently the writ of error ſhall be 
brought by him. 1 Leon. 261. Owen 68. Godb. 377. 
_ If there be ſeveral parties to an erroneous fine, they 
ſhall all' join with the party that is to enjoy the land, 
though they themſelves can -have nothing ; and. this 1s 
{aid to be neceſſary only by, way of conformity. 1 Rel. 
or. 747- Dyer 89, + SLY 
But if tenant for life, and he in remainder in fee (be- 
ing an infant) join in a fee, the infant alone may bring 
error for the error in reſpe& of the perſon of. the infant 
which is the cauſe of the aCftion for him, and for no 
Other. -1 Leon.. 317. Cro. Eliz. 115. - 62 | 

A writ of error may be brought by him that-is made 

Party by the law, though he was not originally 
the ſuit, as he who comes in as a vouchee. 1 


- . 


748, 755. 1 3:6 plabas 
[f tenant in tail within age comes in as vouchee by at- 
torney in a common recovery, he in remainder may al- 
fign this for error, ſor he is party in intereſt to the re- 
_ Covery ; and where a wan's intereſt is bound by another's 
aCt, 'it is but reaſonable he ſhould be allowed to free him- 
ſelf from the miſchief of it, by taking advantage of any 
error in it. 1 Rol, Abr. 755, 796. | : 
4 Vor. I, N*. G1, = : : Tk a 


- 


f 


y [pence ſo far as to ſuppoſe him a real ſufferer, 


p r22/ tol 745 
K « Abr. 


| Carth. 180. 8. P. 


E' R R 


If 4. be tenant in. tail, the remainder to B. and. 
ſuffers an erroneous recovery, and the common vouchee 
releaſes to the recoveror z yet if A. dies without iſſue, B. 
may, notwithſtanding the releaſe, reverſe it by writ of 
error, for the common vouchee is only called. in for 
form ; as he really has no intereſt in, or title to the 
land, ſo really neither does he make any recompence to 
the perſon that loſes the land, and thereſore it, were un- 
reaſonable to carry the. notion of the imaginary recom- 

ence | and thereby 
give him the privilege of ſetting aſide a conveyance 
which he is no way atfefed by. Cre. Eliz. 2. ' 3 Co.'4. 
, Tf he in the remainder be made privy.to the record by 
aid prier, he ſhall have a writ of error during the life of 
the tenant for life ; ſo if he be received by default of the 
tenant for life, 3 Co. 4. Bro, Error, 39 
So if a feme be received by, the default of her baron, 


jand loſes the land by judgment, the baron and feme ſhall 


have a writ of ercor thereupon, 1 Rol, Abr. 748. 

If baron and feme levy a fine, they may by error re- 
verle the fine, for non-age of the feme, during the life 
of the baron. 2 Co. 57. Cre, Eliz. 129. bs 

It was formerly holden, that, a writ of error could not 
be brought before the judgment given ; and if it bear 
te/je before, it was no ſuper ſadeas, for the words of the 
writ are, S; judicium redditum fit, 5c. 1 Rol. Abr. 
749- But it ſeems now agreed, that a writ 'of error 
that bears e/?e before the judgment is good ; and this is 
the uſual courſe for preventing, and ſuperſeding execu- 
tion ;, but the judgment muſt be given before the return 
of it. March 140. 1 Vent. 255, Moor 461. © 3 Ket. 


308. 1 Vent. 96. Latch, 133. 
Ks te/ie before any plaint 


But a writ ,of- error, that 
n indiftment of bar- 


entered, is not good, March 140. 
So where the . defendant, ,upon a 
retry, brought a writ of error, bearing te/le before the 


| aſſize, and it was difallowed, becauſe if ſuch praftice 


ſhould obtain, it would diſa 
1 Vent. 255. 3 Kt. 308. ; 

By the 10 & 11 /F/ 3. cap. 14. It is enaQed, '* That 
no fine or common recovery, nor any judgment in any 
real or perſonal ation, ſhall from and aſter the firſt day 
of May 1699, be reverſed or avoided for any error. or 
defett therein, unleſs the writ of error, or ſuit for the 
reverſing ſuch fine, recovery or judgment be commenced 
or brought, and proſecuted with effet, within twenty 
years after ſuch fine levied, or ſuch recovery ſuffered, or 
judgment ſigned or entered of record: *”” Note, in this 
ſtatute. are the uſual ſavings as to infants, feme coverts, 
perſons non compos, in priſon, or beyond ſea. 


ppoint all proceedings there. 


3. Of writs of error into parliament, into the Exchequer 
Chamber, into the King's Bench, and into the Common Pleas, 
and other courts, _ | : | 

The court of parliament is the ſupreme court, where 
anciently cauſes of great conſequence, as between the 
Magnates Regni, were heard and determined ; hence the 
lords is the dernier reſort, to which a writ of error lies ; 
and therefore if a writ of error be brought of a judg- 
ment in. the King's Bench into the Exchequer Chamber, 
and there the judgment is reverſed ; yet a writ of error 
lies of ſuch judgment into Parliament, and the lords 
may reverſe ſuch ſecond judgment. Show. Parl. Ca. 
24z 110. 1 Vent. 334. Raym. 330. 2 Jon. 99. 2 
Lev. 232. | 

So a writ of ertor lies into parliament upon a judg- 
ment in B. R. either in a cauſe brought there by writ 
of error, or originally commenced there. 1 Rod. br. 


And though upon a judgment in the King's Bench, 
fince the 27 Ez. cap. 8. the party may elect cither to 
bring a writ of error in the Exchequer Chamber, or in 
Parliament ; yet if the cauſe commenced in the King's 
Bench by original writ there lies no writ of error but into 
Parliament; alſo if he c:ts to bring error in the Exche- 
quer Chamber, regularly he cannot after bring error in 
Parliament upon the firſt judgment. 1 Saund, 346. 


8X 


And 


| " 


118, Style 


-_ 
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And therefore it ſeems, that if a writ of error be 
brought upon a judgment in the Exchequer Chamber, 
where the judgment is affirmed, and after error 1s 
brought upon the ſame judgment in the Parliament 3 
this writ of error-is no ſuperſedeas ; but if the writ of 
error he brought upon the judgment in the Exchequer 
CNY it is a ſuperſedeas, See 2 Rol. Abr. 492. 2 

+» 2472s A : It ; 

As writ of error lay of a judgment in the King's 
Bench, but in Parliament, and as the ſubjefts were often 
diſappointed of their writ of error by the not fitting of 
Parliament, or by their being employed in public buſi- 
neſs when they did ſit ; therefore, by the ſtatute 27 £/iz. 
cap. 8. reciting, that erroneous judgments in the King's 
Bench were only to be reformed in Parliament, it was 
enafted, ** That where judgment ſhould thereafter be 
given. in B.R. in debt, detinue, covenant, account, 
caſe, <jetmeat, or treſpaſs firſt commenced there, other 
than ſuch where the Queen ſhall be party, the plaintiff or 
defendant, againſt whom ſuch judgment ſhall be given, 
may at his eleCtion ſue out a writ of error direed to the 
Chief, Juſtice, commanding him to cauſe the record, and 
all things concerning the ſaid jadgment to be brought be- 
fore the Judges of the Common Pleas and Barons of the 
Exchequer, which being of the degree of the coif, or ſix 
of them, ſhall examine the errors aſſigned or found, and 
thereupon reverſe or affirm the judgment, other than for 
errors concerning the juriſdiction of the court of King's 
Bench, or for want of form in any writ, &c. or pro- 
ceeding, and aſter the ſame ſhall be brought back in B. 
R. that farther proceedings may be had thereupon, as 
well for execution as otherways. | 

And by the ſaid aft it is farther enacted, ©* That ſuch 
reverſal or affirmation ſhall not be final, but the party 
grieved may bring error in Parliament.” 

Writ of error does not lie in the Exchequer Chamber 
on an award -of execution of.a judgment of B. R, af- 


firmed in the Exchequer Chamber ; nor of a judgment 


in fire facias againſt bail. Ld. Raym. Rep. 97, 98. 


e court of King's Berich ſuperintends the proceed- 


ings of all other inferior courts, and being the King's own 
court, in which he formerly fat in perſon, by the pleni- 
tude of its power corrects the errors of thoſe courts ; 
hence it is, that a writ of error lies in this court of a 
judgment given in the King's Bench in Ireland. 1 Rel. 
Abr. 745, F.N, B. 22. but for this ſee 4 1n/. 356. 
Kelw. 202. 5 Co. 18. a. Calvin's caſe. 1 Leon. 55. Yelv. 
386. Paugh. 290, 402. | 

So a writ of error will lie of a judgment piven in 
Chancery on the Common Law fide, called the Pet:y-Bag, 
as upon a ſcire facias upon ar izance, although both 
courts were before the King himſelf, and to ſome pur- 
poſes are the ſame. 1 Ro/. Abr, 744—5. 1 Rol. Rep. 
287. 29 Aſſ. 47. 4 Infl. 80. Dyer 315. And ſee 
ATor 570. pl. 778. Falls 

If a peer be attainted before the Lord High Steward, 
a writ of error lies in the King's Bench of ſuch attainder, 
and the party has no other remedy. 1 Sid. 2c8. 1 Lev. 


I49- ; 
A wri 
Pleas into the King's Bench, which can only carrect the | 
errors of that court, and from thence into Parliament. 
4 Infl, 22. $4 : " OiLol 
A writ of error lies into the King's Bench of a judg-! 
ment in a county palatine, for though theſe are fuperior 
courts and have zura regalia, yet their juriſdiQtion 1s de-; 
rived from the crown, 4 nfl. 214, 223. 1 Rl, Abr. 
745: ; | 044 on 
If an erroneous judgment be given in Durham in the 
Chancery, upon proceedings according to the Common 
Law, or before the Juſtices of the biſhop, a writ of, 
error lies before the biſhop himſelf, and if he gives an, 
erroneous judgment, error lies in B.R. 4 In/t. 218. 
If the ſoltice in eyre gives .an erroneous judgment at, 
a Juſtice ſeat in a foreſt, a writ of error lies thereupon in! 
B. Bo. £10. 207% 4 et oe dt 
By the ſtat, '34 & 35 H. B. cap. 26. par. 113. Errors 
in judgments 1n pleas real and mixed, before the Juſtices, 


| 


— 


_-——— 


| not at the return of 


| 


before the ſame Juſtices, 
| 1 Rel. Abr. 746. +. 
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in B. R. in England ; but errors in pleas perſonal | 
reformed before the preſident od Count, aptry 
pl. 391. Cre. Eliz. 104. adjudged. : 
f an erroneous judgment be given in London, or other 
place, which is a court of record, the party grieved ſhall 
have a writ of error,” and'this writ may be returned into 
the Comimon Pleas, or into the King's Bench, at the 
pleaſure of him who ſueth the ſame. >. N. B. 44. 

No writ of error lies in Banco or Bance Regis, upon x 
judgment given within the Five Ports ; but by cuſtom 
ſuch. judgment is examinable by bill in nature of a writ 
of error coram domino cuſtode ſeu gardiano Duingue Portuun 
apud curiam ſuam de Shepway. 4 Inſt. 224. 

If a Jn be gn in the court of ſtannaries of 
the duchy of Cornwall, no writ of error lies upon this 
in Banco or Banco Regis, becauſe it hath not been uſed ; 
but of this there may be an appeal to the guardian of 
the ſtannaries, and from him to the Prince; and when 
there is no Prince, to the King's counſel. 1 Rel. Ar, 


3 


45: | 

A writ of error lies in the Common Pleas upon a judg. 
ment given before the Judges of aſliſe. 1 Rel. Abr, 745, 
But ſee 1 Leon. 55. F Leon. 55. - 3 Leon. 159. bs. 
250. Adoor 58. 1 And. 12, Cre. Eliz. 26, Carter 
222+ 

Upon a judgment given in the Huflings in London, a 

writ of error lies at St. Martin's before certain Juſtices, 
1 Rol. Abr. 745. 1 Lev. 209. 2 Saund. 253. S. P, and 
that upon a judgment of the. ſaid Juſtices, a writ of error 
lies in Parliament. See 2 Leon. 107. 


4+ Of reverſing judgments in the court of Exchequer ; 
where a writ of error lies in the ſame court in which the 
record is, and of quaſhing writs of error. 

Before the ſtatute of 31 Eg. 3. Errors in the Exche- 
quer were ſometimes examined in Parliament, and ſome- 
times before commiſſioners, by force of the King's writ 
under the great ſeal. 4 In/t. 72. Moor 566. 

By ſtat. 31 Ed. 3 cap. 12. In all eaſes touching the 
King, or other perſon, upon complaint of error in pro- 
ceſs in the Exchequer, the Chancellor and Treaſurer fhal 
cauſe the record to be brought before them, and taking 
to them the Judges and other fage perſons, ſhall call be- 
fore them the Barons to hear the eauſe of their judgment; 


| and, if upon examination error ,be found, ſhall amend 


the. Rolls, . and ſend them into the Exchequer to have 
execution, _ En 18% h | YN 
By ſtat. 31 Eliz. c. 1, The not coming of the Lord 

' Chancellor or Lord Treaſurer, or either of them, at any 
oy of adjournment, ſhall be no diſcontinuance, ſo as one 
of them, or both Chief Juſtices come and are preſent. — 
But this ſtatute not proving remedy where they came 
the writ of error, | (ſee 2 _ 

it was enacted by 16 Car. 2.'c. 2. that if the Chief 
Juſtices or either of 'them, or the Chancellor and Trea- 
ſurer ſhall not come at the return of the writ of error, it 
ſhall be no abatement or diſcontinuance ; but no judg- 
ment ſhall be given, unleſs both Chancellor and 'T rea- 


| Ma ©... Ffurer ſhall be preſent, | 
t of error lies of a judgment in the Common | 


And in the Bankers caſe adjudged in the Exchequer, 
which came before the Lord Keeper, /&c. purſuant to the 
above ſtatute of 31 Ed. 3. the Lord Chancellor and three 


4 of the Judges were of opinion, that the judgment of the 


Exchequer ſhould be reverſed ; and then the queſtion was, 
whether the judgment of the court ſhould purſue the opi- 
nion of the majority of the Judges, or that of rhe Lord 
Keeper and the, three Judges; and three of the Judges 
were of opinion, that the majority of the Judges ſhould 
govern this judgment; | but the others being ot contrary 
opinion, the Judgment was reverſed, which was pro- 
nounced by my Lord Keeper Somers. _ { 

If upon a judgment in B. R. there be error in the 
proceſs, or through the default of the clerks, it ſhall be 
reverſed in the fame court by writ of error ſued there 

FN. B. 21, Poph. 181. 


"So if one is indited of treaſon or felony in B. R- or 
being indicted elſewhere, the indiftment is removed 1 


ia their great ſeſhons in Yates, ſhall be red. efled by error. 


B. R, and by proceſs of that court he is erroncoully on” 


E R R 
{,wed, and. ſo retarned.;-2-writ of error may be brought 
in B. R. for the reverſal thereof. 3 In/t. 214. | 

Alſo if an erroneous ! nary in point of law be given 
:n B. R. upon an indictment in London, a writ of error 
may be brought in-the; ſame court ; for though in civil 
caſes. error does-not- lie in the ſame court, unleſs, for a 
matter of fact ; yet in criminal caſes it lies as well for an 
error in law as fact, 1 Sid. 208. 

In Fitz. N. B. 21. it is ſaid, that a judgment cannot 
the ſame term» it is given be reverſed in B. R. without a 
writ of error, though ſuch judgment may. mn the Com- 
mon Pleas ; but it does not feem that there is any foun- 


lation for this diftinQtion,, for during the term in which] 


any judicial a&t is'done,. the record remains in the breaſt 
of the Judges. of the-courtz and therefore the Roll is al- 
terable during the term, as they ſhall direct, Adoor 186. 
pl. 332+ Velv. 157+ Poph. 181. But when the term is 
paſt, the Roll is the. record, and admits of no alteration. 
Ce. Lit. 260. a. See Amendment, 

' But if. an erroneous {judgment be given, and the error 
lies in the judgment itſelf, and not in the proceſs, writ 
of error does not lie in B, R. of ſuch judgment. 1 Rol. 
Abr. 740. | 

If _ bring a writ of error in B. R. upon a judg- 
tiffs dies, and aſter, the court not knowing of the death 
of one of them, reverſes the judgment ; and: after he, 

inſt whom the judgment was reverſed, brings a writ 

Vow in the ſame court de B. R. and aſſigns the death 
of one of the plaintiffs in the firſt writ of error, which 
was the at of God, not the error of the court, it ſeems 
' the writ well lies. 1 Rol. Abr. 747. Cre. Eliz, 105. 

4 Leon. 60. S. P. 

If a record is removed by writ of error out of the Com- 
mon Pleas into the King's Bench, and the writ of error for 
inſufficiency is, quaſhed in the King's Bench, the plaintiff 
in error may have a writ coram vobis refiden. But ſuch 

-new writ is not a ſuper/edeas in inſelf as the firſt writ 
was, and therefore he muſt move the court for. a ſuper- 
ſedeas, and put in bail thereon. Carth. gory $5; 

So if ſuch ſecond writ be quaſhed for inſufficiency, 
yet the court will grant a new or ſecond writ of error 
utem webis refiden, As alſo a ſuperſedeas on- putting in 


bail ; for ſuch ſecond writ being void, is-as if. there had| 


been none before; Garth. 369,370 om 

Writ of error -quaſhed by means of the defendant wn 
error, to. be without.coſts.. | Stran. 139, (1 144 
Writ of error quaſhed being by one defendant only of 

a judgment againſt two. Stran. 233. 
_ - Calts on quaſhing writs of error are to be given in all 

Caſes. \ $:ir@n. 606: SSH 97 FELL 4" 24441 4 
uaſhed for any other-fault than 
Stran. 607. ot 


If a writ of {error be q 
variance,, error coram vebis lies. a” 
Court will not; quaſh: writ |of error for being twenty*- 
nine Joon after' judgments: - Stran. 837. SE91L 

Judgment / againſt the inbabitants of part of three 
pariſhes, and a writ of error of a judgment againſt the 
inhabitants of. the three; pariſhes quaſhed.: Stran. 1110. 

Where a writ of. error is ſpent/iby the plaintiffs in 
error moving in arreſt of judgment, he ſhall pay coſts on 
quaſhing it, | Stran. B34. | bit Its bLatys 


Writ of error. quaſhed, becauſe. all the proper parties 
FM} new 2916: ld 
former writ [to 


xe not plaintiffs,, £4. Raym, 71. | 
rit of error coram vobis, reciting the 

be retuctiable coram nobis, where it was before the King 

and the late Queen, quaſhed., £Zd. Raym. 151. | + ' 

Error, zam quam: may be. quaſhed:as to:10ne judgment, 

and ſtaud good to'a Ts £4. 2206 2i'% ©; | 

till the tranſcript! re+ 


$21 404 


Writs of ercor, not to! be quaſhed 
wrned and filed,, Ld. Rqym, 329» | ofa bugt 
_ Writ of error of a judgment on a recognizance 
paeds Sas, it was, n @djudicatione executions julicu; 

| aym.. SY: 15 ry Itoh an 101 7 (111431381 

Writ of _—_ quaſhed for a yatiance in the ſtyle of the 
court, _ £4. Raym. 704»! Fa tra tG 11 + 197321 

One of the defendants brings/2 writ of error without 
the other ; though. the writ ſhall be quaſhed, the recbrd 
5 remoyed, "Li Ram 4408- EO on da 
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ment in'an-aſſiſe, and pending the writ one of the plain- | 


. 


. 


| 


- 


: 
, 
: 


, 


|| this is; removydd but to ſue here 


| 
|; 


| 


| 


fy | the-party.that ſues the 


|. 


) 


1/if: it: be not by' ſpecial matter, as if error be aſligried in 


' , In ay ation of 


What oſt ſhall-be given on quaſhing a writ of erfot. 
Ld. Raym. 1403. WE 86; 4h 

Coſts given on quaſhing a writ of error, 4 4un. © 
16. feet, 25s // t,- 


5. Of removing the record of a traiiſeript, and of  alledg. 
ing dimiuntion, and granting a cettiorari. A -. 
On, a writ of error of- a judgment in the Common 
Pleas, or other inferior court, in every adverſary ſuit, 
the: record itſelf ſhall be removed, that.it may remain as 
a precedent and evidence of the law in the like caſes. 1 
Rol. Abr. 753. 5 Co. 39: \- | | 
But. in the caſe of a fine. the tranſcript | only is rex 


-moved, for fines/are. only. a \more. ſolemn acknowledg- 


ment or contract of. the parties,” and therefore are no 
memorials of the law, and need only be affirmed or vas 
cated; if the former, the contrat ttands as it was, if 
the latter the Juſtices of B, R. may ſend for the fine /it-: 
elf, and reverſe it, or they may ſend a writ to the Trea- 
ſ\urer and Chamberlain'to. take. it off the file; beſides, 
ſhould the | record itſelf be removed and affirmed, it 
could not be ingroſſed for want of a Chirographer- in B: 
R: 2 Bol. Abr. 752. 1 Bendl. 51. Dyer 89. Godb. 

F. N. B. 20. 94.4 
Alſo if a writ of error be brought in parliament of a 


Judgment in -B. R. the Chief Juſtice muſt go in perſon 


into the houſe with the record itſelf, and a tranſcripts 
which is to be examined and left there, and then the re- 
cord ta. be brought back again in B. R, and if the judg- 
ment 'Be affirmed, the court of B. R. may proceed on 
the record to grant execution ; and therefore if the re- 
cord itſelf ſhould be removed, and judgment affirmed, - 
and the parliament diſſolved, there could not be any pro« 
ceeding thereupon to. have execution. 4 In/!. 21. Cro. 
Jac. 341. 1 Bulft 166. 1x Rol. Abr. 753. Godb. 249. 

So if a writ of error be brought in B.R. here of a 


judgment in B. R. in Hreland, the record' itſelf is not ſent, 


but a tranſcript only, by reaſon of the danger of the ſeas ; 
but when it is come fafe, and entered in the rolls here, 
then it ceaſes to be a record in 7reland, and is a perfe& 
record here ; yet if the judgment be affirmed, the King's 
Bench in Zzg/and ſhall not award execution, but ſhall 
ſend a ſpecial mandate to the Chief Juſtices in Ireland 
to do it. - 2 Bac. Abr. 203. '' 4 $99 

a Writ: of error be brought'in B. R.' to reverſe a 
udgment given in B. the original ſhall not be removed, 


the original. » Rob. Abr. 753. 
If. a writ of error be brought in B. R. op a Judg- 
ment in an inferior court agaiuſt ithe: plaintiff, there ; 


[court may reverſe the: judgment- though the originalbe 


not removed,:.no error being aſſigned in the original ; for 
upon the ſame original. 


waſte brought in the Hu/tings in Lon 
don, there 'was-a verdict for the ylaintiff, which being af- 
ter quaſhed for the inſufficiency, and a new venire award» 
ed, .whereupon./ a verdict was | given. for .the defend- 
ant, and judgment for him, and a writ of error being 
thereupon, brought- before ſpecial. commiſhoners, it was 
reſolved, that: the, firſt verdict ſhould be certified in; the 
record, , becauſe jt was not-ſet aſide, for that the jurors 
had found ws evidence, or for any undue practice or 
misfcaſance of the parties, but only for the inſufficiency 
thereof .in point: of law, which the court bad adjudged 
upon the: verdict appearing before them upon record. '2 
Saund: 2544 1: Lev. 309. 8.0 oo 
If a; wrat of error be brought -in B. R. upon a fine les 
vied-.in the Ziuflings of. Oxford, the record-idelt ſhall be 
remaved....» Role Abr. 75300 0 0 1 i nn 
1 If there; be ſeveral records between the ſame-parties 
with which the deſcription in the writ of error-agrees, 


I Ral. Abr. 75 


| 2 


* 


| the inferior court may. remove which of the records; the 


6 Y , | C 1G 010675 2» 198 # TL PN 67 ” ye * ; 
If the Judges of the:Cammon Pleas, or other: Judges, 
upan ;A ;- writ. of: errors will not certify ;all the'itrecord, 
writ:of ;error may alledge:'diminu- 
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tion of the record, and pray a writ to the Juſtices that 
certified the record before, to certify the whole record. 
F, N. B. 25. a. 
But diminution cannot be alledged upon a writ of 
error brought upon a judgment in any inferior court, 1 
« 40. kt | 
And therefore where in a borough-court a plaint was 
entered as the plaint of 4. B. and the declaration was 
by A. B. executor of F.S. and on a writ of error in 
B. R. this variance was aſfligned for error: the court 
held, 1. That want of a plaint in an inferior court: is 
the ſame as want of an original in the court of Common 
Pleas, and that this could not be a plaint in this aQtion. 
' 2, If ſuch variance had been in a record of the Common 
Pleas, diminution might have been alledged, and a good 


writ certified; but in records out of inferior courts, no, 


 dimunition can be alledged, and the court muſt take them 
as they find them. 1 Salk. 266. | 

A man cannot alledge diminution contrary to the record 
which is certified. 1 Rol. Abr. 763. #4 

As if in a writ of error it be certified, that the judg- 
.ment was guod defend. fit in miſericordia, the defendant 
in the writ of error cannot alledge'diminution : /. tliat 
the record is quod capiatur, becauſe this is contrary to the 
record certified, 2 Rol. Abr. 964. 

If upon a writ of error the record be certified, that a 
challenge was to the ſheriff for coſenage, and after there- 
upon a venire facias was awarded to the coroner upon 
_ diminution, it cannot be certified, that the challenge 
was after the return of the venire facies, becauſe this 18 
contrary to the record before certified, for nothing can 
be certified but that which ſtands with the firſt record. 
1 Rel. Abr. 764. 1 Rol. Rep. 200. 

In a writ of error brought in B. R. upon- a judgment 
in the Common Pleas, the want of a warrant of at- 
torney being aſſigned for error, the plaintiff prayed one 
certiorgri to the Chief Juſtice, and another to the cu/fo: 
brevium, both which returned non invent aliguod warrant”, 
and the defendant dying, the plaintiff by journeys ac- 
counts brought a new writ of error againſt the ſon and 
heir of the defendant, who appearing alledged diminution, 
in that the warrant of attorney was not certified, and 
prayed. another certiorari to the cuſios brevium ; and” it 
was urged, the return was not quod non habetur aliquod 
| warrant's: but. quod non invent, &c. fo that if upon the 


ſecond, a warrant ſhould be returned, it would 'not be 
repugnant z but it ſeemed to Fray Chief Juſtice, that it. 


would be hard to grant a new certiorari in this caſe; 
though if any .variance could be alledged, it would be 
otherwiſe, as adjudged.in the caſe of one Loſſels ; where 
it was Certified there was: no: warrant of attorney ;- and 
becauſe the original was inter Laſſeh executor* teflamenti, 
 &e. where he. was not named executor in the firſt certio= 
rari ; and-upon the matter a new certiorari was granted. 
1 Leon. 22. See Cro. Foc. 277. 1 Bulfl. 21. + 

After in nullo eft erratum the court to inform their 
conſciences, may award a certiorari, to amend the record 


If after a nullo oft erratum pleaded, another part of 
the record is brought in by certiorari, and made of record 
there, the court- ought to reverſe the [judgment, if the 
matter ſo requires, $5 Co. 37. 1 Rel. Abr. 964; 
| After in nullo eff erratum pleaded, if one party alledge 
upon record, a diminution of the. record to reverſe it, 
and prays a certiorari to certify it, and/ thereupon a writ 
of certiorari is ſued out, and the record thereupon is cer- 
- tified; . but before it is entered of record, the court/is in- 
formed of this matter, this-ſhall not be received ; becauſe 
it comes in by the | 125.69 of the: party after ## mullo eff erra- 
tum which-is not to. be allowed z but” upon: in- 
formation to the court, the court 
Ab. 7645. s - 139. 8. C. 

. , ln treſpaſs in B. R. judgment was given for the plain- 
_ tiff by default, and a writ of error brought in camera 


* 3 


may grant it. x Rod. 


Scaccarii, and there aſſigned for: error, that there was not 


any writ of enquiry of damages filed 4 and*upon 'a writ 

of 4ertiorari certified, that.there was /not 'any ſuch writ; 

yet after another certiorari granted, and vpon this the writ 
7 7 F 


. 
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of enquiry was certified, upon which” the jud 
afhrmed. of Rol. Abr. n 4. oy Bo? on 

So where in a writ of right in” B. R. after judp. 
ment, a writ of error was brought in camera Seaceari 
and the want of continuances aſſigned for error ; wa 
upon a' certiorar;, the want of coptinuances certified ; yet 
after upon another certiorari, the continuances were 
certified, and upon this the judgment affirmed, 1 Ry 
Abr. 765. C _ 

If error be aſſigned in the original, and upon a certiz. 
rar: granted an erroneous original is returned ; and » 
on this in nullo oft erratum is pleaded, and after the cou 
ad informandam conſcientiam grant another certiorari ſor 
another original, and upon this a good Original is certi- 
fied z. the+ court ought to intend. that this is the Original 
upon which the judgment was given, in favour of judg- 
ments, which ought to be intended to be good. 1 Rel. 
_ 705- Godb. 407. 2 Ral. Rep. 352+ Cro. Car, gl. 

tyte 170. | 

If a writ of error be brought upon a judgment in B. 
R. in /reland, in a writ of falſe judgment, upon a judg- 
ment in the Thol/el (which'is the court of the Mayor and 
Aldermen of Dublin;) and it is aſſigned for error, that 
there was no plaint entered in the Tholſel, and that theſe 
words, per quod afiio accrevit were omitted in the con- 
clufion of the declaration ; if the defendant alledge dimi- 
nution, yet he ſhall not have' a certiorari to the Chief 
Juſtice de B. R..in Ireland, to certify the reſidue of the 
record, &c. and that if any part of the record be not 
before him, that he ſhould write to the Mayor and*Al- 
dermen to certify it, and that he ſhould certify. it to this 
court ; for by this plea of in nutlo ef? erratum in B. R. 
in / eland, he hath admitted the record - well certified by 
the Mayor and Aldermen ; and this court hath no autho- 
rity to require the court de'B. R. in 7reland to write to 
the Mayor, &c. and the judgment de B. R. in Hre/and 
is only here.in queſtion ; and ſuch writ being iſſued, a 
ſuper ſedeas 'was ' granted 'to-the whole, though it was 
prayed that the - ſuper /edeas ſhould go as to the inferior 
court only; but at another day it being moved, that 
there might go a certiorari as to the words' per quod, &c. 
it was granted. Palm. 285. ' + : 

If ina writ of error, upon a fine, an error be aflign- 
cd in-the a oma upon which'a certiorari goes to 
the cu/tos brevium, and upon his certificate it appears 
that two of his proclamations were made in one day ; 
but it appears in the Chirograph-Office, that the proclk- 
mations were duly made; and he making and being the 
principal officer as to them, and-'the cufos brevinm hav- 
ing :only an abſtraCt thereof z upon the prayer of the 
defendant a new certiorars was directed to the Chiro- 
grapher, who having certified the proclamations duly 
made, after .examination of the -clerks of the Common 
Pleas by the Juſtices in B. R. they awarded that the pro- 
clamations with the cu/tos brevium ſhould be amended ac- 
—_— to thoſe in cuſtody of the Chirographer. 3 Leon 
LOO. 
| A writ of error was brought upon a judgment in debt 
by confeſſion in C; B. 'and the want of an original was 

gned-for [error ; the defendant, before a cart. rar: re- 
turned, came in gratis, and pleaded a releaſe in bar, to 
| which; there + was. a demurrer ;- and it: being agreed that 
the plea was ill for want of a venue, the queſtion was, 
whether the court ex" officio might” award a certiorart 3 
and it was held by three Judges, that though the party 
had concluded-himſelf by relying on his releaſe, that yet 
the court was not bound thereby, but _ award 2 &r- 
tiorari; and if upon; the return thereof it Appeared that 
all: the proceedings were right, they were obliged to giv© 
judgment on the whole record, according to conſcience 
and right 3 'but Helt-Chief Juſtice held, that the court 
in this caſe- could not award a certiorari, becauſe the 
queſtion was not, whether error or not, but whether 
barred or not by the releaſe ; which being the point 7c” 
ferred to their judgment, they were not at liberty to de- 
part from it. - 1 Sal, 268.” 6 Mod. 113, 206. 8. C. 
- In a writ of error in the Exchequer-Chamber upon 2 
judgment in B R. it was afligned for error, that 10 _o 

ill, the plaintiff declared on a leaſe for three P_ : 


1 


— 
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t in the plea-roll, upon which the iſſue was joined 
, 6 —_ of uf prius, it was upon a leaſe for five 


vears, ſo that the*bill and declaration vary ; and diminu- 
ont being alledged by the plaintiff, a bill was certified, 
7 which it was only for three years ; upon which the 
defendant bad another certzorgrr, and thereupon a bill was 
certified, wherein he declared upon a leaſe for five years, 
which warranted the declaration upon, the roil and the 
niſt prius 3 and it was held by all the Juſtices and Barons, 
that the ſecond certificate, upon diminution alleged by 
the detendant, ſhould be received, for that warranting the 
70!l and the record of nf prius {ha!l be intended the true 
þill, and the other a fiftitious one. Cre. Car. 91. | 

If the court may award a certiorari ad informandum 
cnſcientiam of a releaſe of errors ill pleaded. £4. Raym. 
1] be court will not reverſe a judgment as not being by 
original bill, without havin it returned to a certiorari, 
that there is.no bill. Zd. Kaym. 1442. 

Where it is returned upon a «certiorari, that there is 
no writ of enquiry, the defendant in error may have an- 
other certiorari, and get a writ of enquiry returned, £4. 
Raym. 1470. , - | 

If a certiorari to verify errors bear te/{e before the 
ercors aſſigned, the judgment ſhall be affirmed, L9. Raym. 
——— returned to a certiorari contrary to the record 
returned before, cannot be received, Stran. 1122. 

An attorney and his wife ſue by writ of priyings, and 
have judgment by default ; the judgment was affirmed, 
becauſe the writ of privilege was not returned before the 
court of B. R. on a certiorari. Stran. 1398. 


6. Of the ſire facias ; proceedings after the record re- 
turned; amendment and abatement .of the writ of error, 
and bow far it is a ſuperſedeas. 

After the record is removed, and the plaintiff in error 
has aſſigned his errors, which may be either errors in fat 
or in law, he ſhall have a ſcire factas ad audiendum errores 
againſt the defendant, who thereupon may plead [n nullo 
eft erratum, a releaſe, &c. PF. N.B. 44. 

* The Exchequer Chamber doth not award a ſcire facias 
ad audiendum errores, but notice is given to the parties 
concerned. 1 Vent. 34. See Palm. 186. ; 

After a writ of error brought the defendant dies, yet 
the plaintiff in error may ſue out a ſcire facias, &'c. againſt 

. the executor. 1 Lent. 34. 

If a man condemned in an aſliſe be outlawed for the 
fine of the King, and he brings a writ of error to, reverſe 
the outlawry only, there ſhall nor be any ſcire factas 

inſt the recoveror, becauſe the. outlawry is at the ſuit 

the King only. 1 Rel. Abr. 763. © 
_ The attainder of felony of a perſon who had any lands, 
ſhall never be reverſed by writ of error without a ſeire 
facias againſt all the terretenants, and lords mediate and 
immediate ;z but it is ſettled that ſuch ſcire facias is not 
neceflary in the caſe of high treaſon ; alſo it is ſaid, that 
it is not neceſſary in the caſe of felony, when it is ſug- 
geſted on the Roll, that the party had no lands, and the 
Attorney-general confeſſes it. 2 Bac, Abr. 207. | 

Upon a writ of error againſt the heir of him that re- 
covers, a ſcire facias lies againſt the heir and terretenants. 
1 Rel, Abr. 763. | | 
If a writ of error is brought to reverſe a common re- 
covery, the court, before reverſal thereof, ought to award 
a ſcire facias againſt the terretenants; and this is not merely 
diſcretionary, but ex- neceſſitate juris ; for they may have 

- a matter to plead in bar, as a releaſe, &c, Hill. 2 & 
3 Fac, 2. between Kingfton and Herbert. 3 Med. 119. 
per cur, but adjornatur. 1 Leo. 290. like point. 

But this matter was fully debated in the caſe of Zynn 
and Lloyd, wherein in a writ of error to reverſe a judg- 


ment given in a common recovery againſt the vouchee, 


_ after in nullo errat* eft pleaded, the court awarded a ſcire 
Facias (upon a ſurmiſe of the defendant, that there were 
terretenants) to the terretenants; the ſheriff returned, that 
_ A. 1s terretenant, and a ſcire feci, and A, comes in and 
 fays that there are other terretenants, and prayed a /ſcire 
facias to them, and had it ; 
Vor, I.'N*, 61, © 


the ſheriff returned, that B, | 
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is terretenant, arid ſcire ſeci, and B. comin in, ſays thers 
are other terretenants, and prayed ſerre_ facias to them ; it 
was inſiſted, that the terretenant wasnot a party concerned 
in the reverſal of the judgment, but only, as to his poſſeſ- 
fion, and therefore could not otherwiſe plead than as con- 
cerning his poſſeſſion ; that by this means the delay might © 
be infinite, for he that comes in ypon this ſcire facax + 
might as well plead that there is another terretenant, and 
lo the plaintiff might be ſtaved off from ever having the 
benefit of his writ of error ; beſides, this ſurmiſe is con. 
trary to the return of the ſheriff, On the other fide it 
was urged, 1. That the ſcire facias ought to go out 
againſt the terretenants, and had in all caſes, where it ever 
was Controverted, been awarded, as appears by Dyer 321. 
Cro., Tac. 392. Owen I 57» Bride. 69, 70. 21 . LL 
56. * Cre. Car. 295, 313- Mer 524. Cre. Eliz. 739. 
Co, Ent. 233. 2. That it ought to go out againſt them 
all, becauſe any one of them may have a releaſe to plead, 
which may diſcharge or advantage the other. 3. That if it 
cannot be pleaded by the terretenant, yet. it may be ſug- 
geſted to the court as amicus curie, and awarded ex officio ; 
for it may be, he that is not ſummoned can plead in-bar 
of the writ of error, which will go to the whole, and 
eaſe the court of examining errors ; and in that reſpe& 
it may be awarded, and the proceedings ſtay ; but the- 
coutt held, that the awarding a ſcire facias to- the ter- 
tenants was not ex neceſſitate juris 3 and therefore when 
it 15 once out, and the tecretenants are warned, there is no 
reaſon to grant it a third time, and here the delay was 
apparent ; but if he could make it out, that he that is 
not warned has a releaſe of errors to plead, it being in 
their breaſts and diſcretions, it ſhould be granted, other- 
wiſe not. 1 Lev. 72, 130, 146., 1 Sid. 213. 1 Keb. 54, 
4 388, 459» 717» 748. Raym. 16, 55, 50, 36, 
But where a writ of error was brought to reverſe a 
common recovery, atd .a ſcire facias ſued out againſt 
him that was the nominal demandant in the writ of 
entry, and a ſcare facias was moved for to the terretenant, 
but oppoſed, becauſe the terretenant was an infant, and 
therefore the parol may demur during her nonage, which 
would greatly delay the plaintiff; beſides, if this infant 
ſhould die, the lands may remain to another, but not- 
withſtanding this, the court awarded a /cire facias ; and 
it was held by Holt Ch, Juſtice, that though the granting 
a ſcire facias in ſuch caſes againſt the terretenants is diſcre- 
tionary, and not /{ri#1 jurrs; yet it hath been the con- 
ſtant courſe of this court to grant it ; therefore he was of 
opinion, not to depart from that which had been the uſual 
courſe the court. Carth. 111. | 
If the plaintiff in error aſſigns an error in fat, if the 
defendant will put in ifſue the truth of the fact, he ought 
to rejoin by denial of the faQt, and fo.join ifſue thereupon, 
and ſhall not ſay in nullo e/t erratum, for by this he ac- 
knowledges the fact alleged to be true, 1 Kol. Abr: 763, 


Br. Error 93. | | 
in faCt is aſſigned, if the defendant 


——_— 


But when an error 1 
will acknowledge the faCt to be 1o as alleged, and yet 
that by law this is not error, he ought to rejoin in. nuls 
eft erratum, for by this he acknowledges the tact, and yet 
that by law it is not error. x Rol. Abr. 763. | 

Alſo if a man who is outlawed brings a-writ of error 
to reverſe the outlawry, and afligns his errors, the King's 
attorney ſhall not plead in nu{le eff erratum, which amounts 
to a demurrer, as is done between common perſons ; but 
upon the aſſignment of the error, the court ſhall give a 
day to the King's counſel to maintain the outlawry,; and 
it is entered curia adviſcre vult, till the outlawry is re- 
verſed or affirmed. 1*Rol. Abr. 703- pr ho 

If error be alleged in the body of the record, in nullo 


| oft erratum is a good rejoinder, for this ſhall pu the mat- 
ter in the Judgratye of the court, the record being agreed 
to be ſo. 1 Kol, Abr. 763. | | | 


So if error be alleged in a matter, of record, which is 
\not of the body of the record, but in a collateral thing, 
as quod non habetur aliquud recordum, of reſummons, in 
| nnllo eft erratum is a good rejoinder ; for if the plaintiff in 
the writ of-error does not pray diminution, and therefore 
procure a certificate from the inferior court, that there 
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- bs fot any reſummons before the rejoinder entered, this 
aſhonment is of no effeft, but void, inaſmuch, as this 1s 
to be tried by the record itſelf, and no diminution can 
be alleged after rejoinder entered; for if the defendant 


will confefs the error, yet the court ought not to reverſe 
the judgment, till they are aſcertained of the error by 


the record itſelf. x Rol. Abr. 764. 1 Leon. 22. 

If a writ of error abates or diſcontinues by the aCt and 
default of the party, a ſecond writ of error ſhall be no 
fuperſedeas z otherwiſe if it abates or diſcontinues by the 
act of God, or the law. 1 Keb, 658. 

The fcire facias in error mult be returnable as the Ori- 
ginal proceſs was. Stran. 694. 

How the entry ſhall be where a releaſe of errors 1s 
found. Stran. 683. | 

The court will take no notice of the recital of a writ 
in a declaration, but will require the writ itſelf to be pro- 
duced. Stiran. 225. 

Return of a certiorari, that no writ cavitatis London? is 
found, allowed. Stran. 30g. 

The court may award a certiorars before errors aſſigned, 
Stran. 440. | 

In nullo ef! erratum, a proper plea to an error not af- 
Gignable.. Stran. 685, 

No ſecond certiorari: to reverſe @ judgment. Stran. 
765, 819. ? p ; 

If there be warrant of attotney any time pendente /:te, 
It is ſufficient, Stran. 807, 520. 

Errors are not verified by a certicrart, teſted before the 
writ of error. Stran. 819. 

A certiorari lies to affirm a judgment after in nullo ft 
erratum. Stran. 907. 

The recital of the writ may aid a defe& in the count. 
Stran. 1023. 

Writs of error may be amended. Stat. 5 Geo. 1. c. 13. 

Writ of error amended without coſts. Stran. 863, 

Amendment of writ of error by ſtriking out a plaintiff, 
Stran. 892. | 

The court may ex efficio amend a writ of error. S!ran, 
902. 


Writ of error is abated by death of one of the plain- | 


tiffs, but not by the death of a defendant. Syran. 244. 
Where error abates by the aCt of the plaintiff in error, 
execution ſhall go. Stran. 880, 1015. 


After the writ of error ſhewn, the plaintiff ought not | 


to take out execution, but the defendant ſhall have four 
days time to get it allowed, and four days time more to 
put in bail, it the caſe require it; and if he paſſes that 
time, the writ of error ſhall be no farther a ſuperſedeas. 
2 Ktb. 129. | 
If judgment in a formedon be pronounced 16 Novemb. 
2:d a writ of error is brought by the tenant, bearing 7e/te 
27 Nyvemb. and then allowed, and i» majorem cautelam 
a ſuperſedeas made out againſt executions, and the de- 
raandant obtains a writ of ſeiſin, bearing ze/fe 9g Ob. 
'before, by warrant of the judgment, which was after- 
wards entered but as of Ob. Mich. being the laſt conti- 
1uance, which being made appear to the court, and they 
Deing ſatisfied that the judgment was pronounced 16 
Wovemb. before which time the defendant could not have 
i writ of ſeifin, nor the plaintiff a writ of error, they 
eld this ſuch a trick as would defeat any writ of error ; 
1nd therefore a new ſfuperſedeas was awarded againſt that 
writ of execution, quia erronice emaxavit, Hob. 329. 
dee 3 Lev. 312. 
' If a writ of error 1s taken out to remove a record be- 
tween ſuch and ſuch perſons, and ſome of the parties are 
pmitted, ſo that in ſtritneſs the writ does not agree with 
he record, yet it is notwithſtanding a ſuperſedeas, and 
no execution can be taken out, for the court below 
cannot judge of the fitneſs of it, though it may be quaſhed 


in the court out of which it ifſues. I Med. Hughes and | 


Underwoad. 

If A. recovers in debt or damages againſt B. and ſues 
out a capias ad ſatiifaciendum againit B. which is returned 
non et inventus, upon which a ſcire hop is awarded 
againſt the bail, and returned, and after a ſecond ſire 
facias awarded, but net returned, B. brings a writ of 
exror 0n the principal judgment ; this is n@- ſ#per/edeas 
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3s to the proceedings againſt the bail, but 
.ſcire facias may well be returned, and the p! 
proceed thereon, notwithſtanding the writ of error which 
affeQting only the principal judgment, is diſina Raw 
| proceedings againſt the bail. 2 Rol, Abr, > 7 EP 4 
| a man recovers again 'S, and on a /c 
hath judgment againſt the bell] and the bail ies ſ A 
of error of the judgment on the ſcire faaas ; this han 
be no ſuperſedeas as to the principal judgment, ang ther | 
fore the plaintiff may take out execution again(t the 
principal, 2 Rol. Abr. 491. | / 

If a man brings a writ of error 6n a_ judgment 
does not remove the record within fix days, this 
be no ſuperſedeas; but execution may well be taken 
for it appears that the writ of error is merely for 
'2 Rol, Abr. 491. | | | 

If a writ of error be brought returnable into the Ex 
chequer-chamber, which is allowed_by the clerk of the 
errors, and a ſuperſedeas granted thereupon ; but the re. 
cord is not marked by the clerk: of the errors, as the 
uſage is, nor notice thereof given to the attorney of the 
other ſide ; but theſe matters are omitted becaule the at 
torney was not known, nor the number-roll of the re. 
cord; yet this is a good ſuperſedeas in law, fo that js 
execution be awarded and executed, it is erroneous, an4 
a ſuperſedeas ſhall be awarded guia erronice emanavit , by: 
it 1s no contempt in the attorney in taking out execution 
he having no notice of the writ of error, and the roll no: 
being marked. 1 Re}. Abr. 492. : 

It ſeems clearly agreed, that an aCtion of deht may be 
brought upon a judgment in B. R. notwithſtanding a 
-writ of error brought in the Exchequer Chamber; fox 
though ſuch a writ be a ſuperſedcas to the execution, yet 
the duty remains upon record; and it is but reaſonable 
the party ſhould have this remedy for his damages for for= 
bearance, 2 Rol. Abr. 490. | 

A writ of error ſuperſedes the taking out a caþias od ſi- 
t1sfaciendum in order to charge the bail. Strran. $67. 

Writ of error ſued out before judgment is a ſuper/edeac, 
Stran. 632. 

Plaintiff cannot call for the return of a capias ad ſa- 
tisfactendum periding error. Stran. 1186.- 

Writ of error brought by one deſendant ſuperſedes ex- 
ecution, £d. Raym. 405. 


the ſecond 
aintiff ma 


but 
ſhalt 
out, 
delay, 


v 


TG Of aſſigning errors. 
pon a writ of error, for want of aſſigning errors, 
judgment is not affirmed, but execution goes vpon the firſt 
judgment, fo that the party can have no coſts ; but his 
remedy muſt be upon the recognizance, by which be is 
bound to proſecute with effe& 1 Sid. 294. 2 Kt. 
52, 71, 75+ 8. C. | 

The parties, upon the removal of the record by the 
writ of error, have no day in court given to either of 
them ; wherefore if the plaintiff in error delay to ſue forth 
his ſcire facias ad audiendum' errores, the deſcendant hath no 
way to compel him, but by ſuing out a ſcire facias quare 
executionem non, &c. and if upon ſuch a ſcire facts, the 
plaintiff in error doth not plead, that errors are aſſigned, 
but ſuffer judgment to paſs upon, two nthi/s, no errors 
afterwards ailigned ſhall prevent execution, Carth. 40, 


; 


I. 

And by a rule of 'the Kirg's Bexch, if the plaintiff in 
error doth not affign his errors, and give a copy of them 
to the defendant's attorney. in error, by or before the time 
given by the rule on the ſcire factas is out, the deten- 
dant's attorney in error may enter judgment on the feire 
facias, and take out execution thereon, but can have no 
coſts, unleſs he gives a rule for the plaintiff to aſſign error 
on record ; which if he doth not do, he may be non |r:/"1 
and then the defendant in error ſhall have his coſts. 

Alſo by another rule of the ſame court, when the 
plaintifF in error hath aſſigned the general errors, he mu 
give a copy of them to the defendant's attorney, who 
| may plead in nullo ef erratum to it immediately, and c- 
ter both on the roll, paying the plaintiffs attorney 2+ 
4 d. for the fame. See Att Pradt. in K. B. Fs 
Tf the defendant in error-ſues out a fare facies guar? 
Lexecuticnem non debyt ; this. is merely callers to the re- 

| 5 wIWeſs cord 
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cord removed, and yet by matter ex pe? faffo may be- 


come a record ; as if the plaintiff, upon the return of the 
fare factas, & : 
as he well may, then this is a record annexed to the firſt 
record removed z but if upon the return of the ſcire fa- 
cias, the plaintiff peat and aſſigns errors, or hath a 
day given him to align them, and upon this record al- 
Gigns his errors inſufficiently ; this /cire facias is but a 
picce of paper filed to the record, no proceeding being 
thereupon. Yer. 6, Mc. | pts 

Jn a writ of error, it is no good aſſignmeit of error, 
1u0d in omnibus erratum eff ;, for the court is not bound to 
*"quire of the errors, it the party does not ſhew them. 
Rol. Alr. 761. Op: 

In a writ of error to reverſe. att outlawry, errors can- 
pot be aſſigned by attornatum, but the party muſt appear 
in perſon. 2 Leon. 22. Cro. Eltz. 611. 

If two bring ſeveral writs of error, and. ſeveral ſcire 
aciaſes to reverſe a judgment in an aſliſe againſt them, 
they may aſſign etrors jointly. 1 Ref. Abr, 761. Bro. 
I EL A ns as 
"If a writ of error upon a judgment 1n an aſliſe be 
brought by four, and only one appears, and the other 
makes default, he cannot aſſign errors alone till the other 


appears, and pleads a releaſe or other matter, 


is ſummoned and ſevered. Yelv. 3, 4. Cro. Eliz. 891, 


So if upon a judgment in a guare impedit, a writ of 
error be brought by the biſhop and incumbent, the incum- 
bent only, without ſummons and ſevetance, cannot aſhgn 
errors. Cro. Fac. 94+ Ys : 

- If two are outlawed in an appeal of murder, and they 
bring a writ of error to reverſe it, and one appears, but 
the other does not, he ſhall not aſſign errors till the other 
- does, becauſe he hath joined with him in the writ of 
error. 1 Sid. 3106. | Th 
| _ Two brought a writ of error, and made two attor- 

'nies;z upon the ſcire facias, the one attorney aſſigned er- 
ror, to which the defendant took iffue, and then the 
other would plead in abatement of the writ; and it was 
held per ctr', if one of the plaintiffs had made default, 
he ſhould be ſevered ; but if they go on, they muſt pro- 
ceed jointly ; and if one attorney will aſſign error, &c, 
without authority from both, we cannot help it, let bim 
take his remedy againſt the attorney. 6 Med. 40. 

The plaintiff in error cannot aflign error in fact and 
error in law together, for theſe are diſtin things, and 
require different trials. 1 Rol. Abr. 561. 1 Sid. 147. 
1 Leon, 105. 

If the plaintiff in error aſſigns errors in fa, and er- 
rors in law, which are not affignable together, and the 
defendant in error pleads in rullo eff erratum; this is a 
confeflion of the error in fat, and the judgment muſt 


be reverſed ; for he ſhould have demurred for the dupli- 
city. Style 69. 1 Lev. 76. Salk. 268. 6 Mod. 113, 
206, 


Alſo if an error in fact be well aſſigned, in nullo s/f 
erratum is a confeſſion of it; for the defendant ought to 
have joined iſſue upon it, fo. as to have it tried by the 
country. 1 Sid. 93. Raym. 59. | 

But if an error in fat be ill aſſigned, in nullo eff erra- 
tum is no confeſſion of it; as if it be aſſigned, that ſuch 


a one, at the time of the return of the wenire, was not | 


ſheriff, and the record be removed into B. R. by certio> 
rart, there in nullo eft. erratum is no confeſſion of that 


error, becauſe. the record is not in court, that being no 


part of the record, for the plea is in nullo eft erratum in 
recordo, Cro. Ft 112, 29, \521. Raym. 231. 
Car. 421. 1 Rel. Abr. 158. \ 

So if the plaintiff in error aſſigns an error in fat, wiz. 
that the defendant, who was an infant, did. not appear 
by guardian, but by attorney, and concludes with bac 
paratui eff werificare, inſtead of concluding to the coun- 


iſy, as he ought to do, though the deſendant in error 
Pleads in mul'a i erratum, yet it ſhall not amount to a | 


confeſſion; but ſhall be taken only for a demurrer. Yelv. 


30. | y | 

. Alſo if an error in fat, that is not aſſignable, be af- 
ligned, and i” nullo eff erratum be pleaded, it is no con- 
teflon 3, as if *it be aſſigned, that ſuch a day there was no 
court of Common Pleas fitting, becauſe that is againſt 


comme, 


[ 


aſſign errors, the court will 


| 


Cro. | 
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the record, and in ſuch caſe in nallo eft erratum 7s ol 
demurrer ; ſo if a man ſays he did 2 i oply.s 
record ſays he did, in nullo eft erratum_ is. no' confeſſion, 
but a demurrer, becauſe it is againſt the record; Cys. 
Car. 12, 29, 52. Yelv. 58. Rayn, 23t. 1 Yent. 252. 
3 Keb. 259. 1 Lev. 76, EM GL NED; 
After errors —_—_— and the defendant had pleaded a 
releaſe, the plaintiff diſcontinued j and becauſe there' was 
maniteſt error in part of the record remaining in B. he 
obtained a writ out of Chancery to the Chief Juſtice to 
remove the reſidue of the record, which being removed 
in B, R, he would affign errors upon the new part re- 
moved; and it was ruled per cur", that inaſmuch as the 
firſt writ was diſcontinued, and this a new writ, the 
plaintiff is not tied to the former errors, but may ſhew 
others at his pleaſure; for it is now as if one were aſ- 
ſigned before, and he may aſlign other errors out of the 
record; and the removing the record in this manner was 
held allowable ; but this being entered upon another roll, 
it was held a miſ-entry, and the plaintiff was put to a 
_ writ of error. Gro. Eliz, 155, 281, 2 Leon. 2. 
In error from Jreland, rules are given to aſſign errors; 
otherwiſe non proſ. Stran. 417. FEY 
Plea to the /cire faciat quare executio non, ſet aſide? 
Siran, 679. | | | | B14 
A rule muſt be given on the ſcire facias quare executio 
non, before a rule to aflign errors. Stran, 917... ; 
Where the plaintiff in error pleads to the ſere facasy 
there ſhall be execution if it goes againſt him, Stran. 
390. :..' c* | | 
Aſſignment of errors ſet aſide as vexatious. Stran. 
I41. 
E 


rrors aſſigned by attorney againſt the crown, Stran, 


443+ | 

Go affidavit of the want of a warrant of attorney, it ' 
may be aſſigned for error from Ireland. Stran. 545. 
PAs error to be ailigned contrary to the record. Sran. 

4+ 

Where two join in a writ of error, and one will not 
give the other time to ſums 
mon and fever. Stran. 783. . | 

Aſſigning for error the death of the plaintiff in eject- 
ment is a contempt. Szran. 899.. 

Error in the aCt of the court may be aſſigned by the 


party who has advantage by it. Strar. 973. 


Defendant in eje&tment not allowed to aſſign infancy 
in himſelf, Stran. 33, | TRE 

Matter aſſignable for error by the principal, not aſſign- 
able by the bail. Stran. 197. | 

Matter omitted fo be pleaded, not aſſignable for error. 
Stran, 197 ; | 

In miſericordia, &c. in ations againſt 
ror. Stran. 197. 

Judgment on i 
award of the vere. | 
Entry of capiatur, where there ſhould be no capiatur 
nor WG iardas, aided by verdict. Stran. 313. | 

Appearance of infant by attorney not amendable. 
| Stran. 445. © | 

Leaving out ſuper ſe aſſump/it ill on a judgment by de- 
fault. Stran. 793- SR: 

Where error is brought on a judgment that the parol 
ſhall demur, the non-age cannot be pleaded again. Szran. 
801. 

The jury on an indictment muſt appear to be ſworn 
in the county. Stran. gol. | 7 

A ſham plea to a ſeire facias quare executio non, to. 
compel the plaintiff to aſſign errors, ſhall be ſet. aſide, 
Ld. Raym. 1414- ; | — Gs 
| Error cannot be aſſigned both in faft and in law. Lg, 
Raym. 883. | | 

It is not aſſignable, that the original was returned by 
one who was not ſheriff, £4. Raym. 884. We 
* It is not aflignable, that the perſon by whom judgment 
was given was not Judge. £4. Raym. 885. 

Granting oyer is not aſlignable for. error, but denyivg 
it is. Ld. Roym, 970. hes ; 


peers, is not er- 


nditment reverſed for errors in the 
Stran, 30g. 


% 


Giving 


> 
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fo be final, is no error aſhgnable by the defendant. 
Raym 1018... 
+ It is not aſſignable, that a juror who gave his verdiCt 
was not returned upon the venire, where the venire is. 
riot returned to a certiorari, becauſe againſt the record. 
£4. Raym. 1414. TY 

[It is not aſſignable, that the defendant died before the 
day of ni/? prius, where he is recorded to have appeared. 
Ld. Raym. 1415. NE Tn SE ARTS 

Fudgment of re/pondeas ouſter, where it ought to be in 
* chief, is not aſſignable for error by the defendant, Zd. 


Roym. 594- 
| Miſdireaing the jury is not aflignable for error. Ld. 


0 


Raym. 450. 


8. Of pleading in bar of a writ of error, and of the judg- 
ment to bt given thereon. 

The defendant in error may plead a releaſe of all er- 
fors, or a releaſe of all ſuits; and theſe pleas, if found 


for him, will for ever bar the defendant in error. 1 Rel. 
| Abr. 788. | 
So where by a writ of error the plaintiff ſhall recover, 


or be reſtored to any perſonal thing, as debt, damage, or 
the like, a releaſe of all aftions perſonal is a good plea ; 
and when land is to be recovered or reſtored in a writ of 
errory a releaſe of ations real'is a good bar ; but where 
by a writ of error the plaintiff fhall not be reſtored to any 
perſonal or real thing, a releafe of all aCtions, real or per- 
ſonal, is no bar. C». Lit. 288. b, 8 Cos. 152, 1 Rel, 
Abr. 788. 2 Rol Abr, 405. 

Alſo if a man loſes in a real ation, and he releaſes 
all his right to the land, this ſhall bar him of his writ of 
error ; for no perſon can bring a writ of error to reverſe 
a judgment, thar is not intitled to the land, &c. for the 
courts of law will not turn out the preſent tenant, un- 
leſs the demandant can make out a clear title; poſſeſſion 
always carrying with it the preſumption of a good title, 
till the right owner appears. 
Dyer g0. a. 3 Leo. 36. 

Hence it is, that if a man releaſes all his right of the 
land of which a fine was levied, he has thereby barred 
himſelf of his writ of error; for his releaſe having ſor 
ever excluded him from the land, he can have no writ of 
error, becauſe no body is intitled who cannot Have the 
land, of which the fine was erroneouſly Tevied. Cre. 
Eliz. 469. 1 Rol Abr. 789. > 

So it is if a fine be levied of one hundred and twenty 
acres of land, and he that hath right to a writ of error 
makes a feoffment of the whole, he ſhall never reverſe 
the fine 3 but if the feoffment had been made, or a re- 
leaſe had been given of twenty acres only, he might yet 
have writ of error to reverſe the fine as to the hundred 
acres, becauſe he has not transferred his right as to thoſe, 
and therefore may be reinſtated if the fine be erroneous. 
1 Rol. Abr. 788, Cro. Eliz. 46. Moor 413. Owen 22, 
Ss, C. | 

If an infant brings a writ of error to reverſe a fine 
for his non age, and his non-age, after inſpeQion, is re- 
corded by the court, but before the fine reverſed, he le- 
vies another fine to another ; this ſecond fine ſhall hinder 
him from reverſing the firſt, becauſe the ſecond having 
entirely barred him of any right to the land, muſt alfo 
deprive him of all remedies which would reſtore him to 
the land. 1 Rel: Abr. 788. 

But if tenant in tail levies an erroneous fine with pro- 
clamations, and then levies a ſecond fine, which is alſo 
erroneous, and dies, if the iflue in tail brings a writ 
of error to reverſe the firſt fine, the defendant may plead 
in bar the ſecond fine ; for though there be error in the 
ſecond, yet till that appears jadicially to the court, it 
muſt be looked upon as a fine duly levied, and conſfe- 

uently a bar to the plaintiff, becauſe while the ſecond 
| lands in force; he cannot have the land; but if in this 
caſe the plaintiff brings a writ of error to reverſe the ſe- 
cond fine, and the defendant pleads in bar the firſt fine, 
the plaintiff may reply on the firſt writ of error, that 
the * gm fine was erroneous, and fo be relieved againſt 
both ; for here the examination of both fines comes ju- 
; 4 


Giving judgment of reſpondeas oufler, where it ought | the colre will 4 wer Md er 
: | » and not ſuffer + 


I Rol. Abr. 747, 788. 


bh, 
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dicially before the court, and if there appears an LES 
bad 
ſtand in the way of the plaintiffs right, 1 Rel. Aly. ag? 
Cro. Eliz. 151. , | "I. 
But in a writ of error to reverſe a fine, the 4« | 
cannot plead the ſame fine now endeavoured Fog wes 
verſed, and five ge in bar of the writ of error, no May 
than in a writ of error to reverſe an outlawry, can OB 
outlawry be pleaded in bar of the writ of error E 
non valet exceptia i/ſtius cujus petitur diſſolutio? 2 de po 
Raym. 461. 1 Vent. 353. 2 Sid. 92, F 
So if a fine be levied of land-in ancient demeſne the 
lord may reverſe it after five years expired ; but if - fo: 
cond fine had been levied, the lord ſhould be barred of 
his writ of deceit after five years from the ſecond fine: 
ſor a fine of ancient demeſne is not originally within the 
courts of Weftminſter, and the ſtatute in relation to the 
bar does not extend their juriſdiction ; but when a fine 
is levied of ancient demeſne, it comes within the con. 
ſance of the King's courts till the fine be reverſed, ang 
by confequence they have a juriſdiQtion of it, and the 
fine becomes a bar. 2 Injt. 518. 2 Bull. 244, Cre, 
Fac. 333. 1 Rol. Rep. 36. ym. 402. 1 Fon. 181, 

If a man outlawed upon a re-diſſer/n releaſes all ations 
to the recoverer, yet he may have a writ of error of the 
outlawry, becauſe that this does not belong to the party 
but to the King in intereſt, and he may aſlign error 4 
the judgment of the rediſ/eiſin to reverſe the outlawry. 
1 Rol. Abr. 788. gt, 

If the tenant, pending a precipe againſt him, aliens in 
fee, and after judgment is given againſt him, and he 
brings a writ of error ; this feoffment is not any bar to 
the writ, becauſe he was privy to the judgment after. x 
Rol. Abr. 788. Briadg. 77. 1 Rol. Rep. 306. 

In a writ of error to reverſe a common recovery, it is 
no good plea, that the plaintiff, pending the writ of er- 
ror, hath entered into part, for before the poſſeſſion was 
taken from him, he might have error to reverſe the Judg- 
ment, though not to have reſtitution. 1 Lev, 72. 

In a ſcire facias againſt a terretenant, he may plead a 
releaſe of error, though he be not privy to the judgment, 
9 Hen. 6. 48. - Bro, g. S. C. | 

But the terretenants cannot plead in abatement of the 
writ of error, but only in-bar as a releaſe, &c. in main- 
ten2nce of their title. 2 Lev. 72, 

In a writ of error againſt the heir of the recoveror 
within age, and a ſcare facias againft the terretenants, if 
the parol demurs for the heir, and the judgment is re- 
verſed againſt the terretenant, yet at full age the heir may 
plead the releaſe of the demandant of the right, or of the 
errors, and bar him. 9g Hen. 6. 48. 1 R»l. Abr. 766. 

A judgment being an entire thing, cannot regularly be 
reverſed for part, and affirmed for part, as in formedon 
de uno crofto, meſſuage, &c. if the demandant recovers ; 
and in a writ of error it is adjudged, that a formedon does 
not lie of a croft, the judgment for the relidue ſhall be 
reverſed alfo, becauſe the writ is not good, inaſmuch as 
there cannot be a' good judgment upon a bad writ. See 
Moor 366. Ney 117. 2 Leon. 178, Cro. Eliz. 425. 
2 Sid. 57, 94. 2 Rol. Rep. 136. 1 Sid. 357. 2 fot 


374. Carth, 235, 1 Kol. Rep. 2. 2 Bulſt. 214- 
Allen 74. | EO : 
So in an aQtion of treſpaſs againſt three, if one dies 


pending the writ, and yet judgment is given againſt all 
three, in a writ of error upon this judgment, the whole 
judgment ſhalt be reverſed, becauſe it is entire, though 
the writ by the death abates but againſt one. 1 Rel. 4ore 
775. See Allen 43. Yelv. 209. 

In a writ of error upon a judgment in treſpaſs againſt 
ſeveral, if the judgment be erroneous, becauſe one of the 
defendants was within age, and appeared by attorney, the 
judgment ſhall be reverſed in roto againſt all. 1 Ko! Ar. 
776. Cro. Fac. 289. 8. C. and 303. S. P. adjudged. 


Allen 74, 75. S. C. and S, P. adjudged. Style 121, 125» 
406. 8. P. adjudged. | 

If an ation be brought againſt A. as a feme ſole, where 
ſhe is covert, and againſt B. and C. and they all plead to 
iſſue, and A. as a feme ſole, and judgment is given agaln 


A. with 


them all accordingly; in this cafe the baron of 


*%% 


: 


-  thougthe error be only in the fecontl demiſe; yer the 
' | judge 


*. © alſo reverſed. 
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—= .Afor alt, beeauſe Is entire: '1_ Ret. Abr. 776. 


o 4 Yebt for rent ot-two' feveral demifes,: and on the! 
Hemiſe and refervation are laid "right z but as'to: 
$1d, the demiſe is with a-reſervation of rent ſecun- 
vm 181. per ann, whict' is a” void refervation, be- 
> certain time or day being appointed for payment, 
 ſubje&t the leffee to an attion of "debt-every hour, 


47 


being entire, maſt be tevepſed in too. Carth, 


| n a writ of dower, if the plaintiff recovers by de- 
fult2and upon this'k writ is awarded to the ſheriff or 
Faliff, where the recovery is, to deliver to the plaintiff 
zertigm partem er metas, and to enquire of the value by 
the year ; and how much time is paſt after the firft de-. 
-magd *of dower, anc _ dy 
andupon this the ſheriff or |bailiff returns, that he had 
Jelivered the third part of the lands, and the vajue found 
by the | Jury to 30 1. per annum, and that two years are 
after the firſt demand, and damages 50/7. and there- 
e jadgment 'is given accordingly, to hold in ſeveralty 
the faid "third part, and to recover the ſaid damages. In 
this caſe; though the judgment is not good as to the da- 
mages,,inaſmuch as it is not averred, that the huſband of 
"the plaſtitiff died feiſed (as the uſe is,) nor is it ſo found 
by the jury 3 nar, was it ſo. commanded by the writ to be 
enquired, by which the judgment as to this is erroneous, 
| yet .it ſhall be reverſed only as to this, and ſhall ſtand as 
'to the recovery of the third pagx of the land. 1 Rel. 
4 Bbr. 7796. © | | . 
P12 an aQtion of accoant, if judgment be given guod 
- * computit, and after auditors are afſigned, and upon the 
account, judgment is given againft the defendant alfo, 
and damages and coſts, and after a writ of error is brought 
upon both judgments, and thereupon the laſt judgment 
' only is found to be erroneous ; in this caſe, the laſt 
judgment only ſhall be reverſed, and not the firſt judg- 
ment ; but -this ſhall ſtand in force, for theſe: are two 
diſtin judgments and perfeCt, for'the aria wy mage” is, 
"Idea confideratum «ft quod computet, & 4d ns in miſert- 
' cordia. Cre. Eliz. 776. Cre. Eliz. 806. < 
If. a judgment be given againſt executors in an aQtion 
_of debt, and after a Bri Facras judgment is given againſt 
"them, to have execution of their proper goods, and a 
© writ of error is brought upon both judgments ; in this 
* caſe, if the firſt judgment be good, and the Jaſt erro- 
' neous, the aft judgment only ſhall be reverſed, and the 
firſt judgment ſhall ſtand. 5 Co. 32, ; pe. 
© But if a man recovers in debt upon a ow rg if 
the firſt be reverſed, the ſecond ſhall alfo. * 1 Ro/. Zbr. 
After a recovery in a redifſeiſin, if the firſt judgment 
be reverſed, the judgticnt on the redifſeifin ſhall be re- 
 verſedalſo. 8 Co. 143. 1 Rol. Abr. 777.. 
'« By the reverfal of the original judgment, the outlawry. 
| depending thereupon ſhall be reverſed. x Rol. Abr. 777. 
| If a man recovers in an annuity, and a /cire facias iſſues 
' thereupon afterwards, and the Judgment upon the /cire 
acias is after affirmed in a writ of error ; yet if the firfi 
judgment of the annuity be reverſed, the other ſhall be 
1 Rel. Abr. 777. bee 
If a man recovers upon an original, and hath another 
judgment ina ſcire facias, -if the firſt judgment be re-' 
' verſed, the other ſhall be alſo reverfed. 1 Rel. Abr. 
3 3 £28 


'to the biſhop, and after recovers againſt the biſhop in a 
quare non admiſit and after the judgment in the guare im- | 

_ pedit is _reveried, the judgment in the quare non admiſi 
ſhall "be alſo reverſed by this, though this was for the 

© contempt to'the King, 1 Rel. Abr, 777. _ "Rs 
Af the demandant recovers againſt the tenant, and thc 
tenant againſt the vouchee, if the heir of the vouchet 
reverſes the judgment of the value; becauſe the vouchee 
was dead at the JHARSent rendered z this ſhall reverſe the 
Ju{griene againſt the tenant alſo. 1 Rot, Abr. 777%. _ 
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of 4. and+thergapon-the Judgment ſhall be 


| 142-3. 5 C0. 90. . 


and what damages ſhe hath-fuſtained ; | 


1055, 


| writ of error, the proper judgment ſhall be given. Stran. 


{and 2 Bac. Abr. tit. Error. | 
If a man recovers in a guare impedit, and hath a. writ ] 
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6 ppt beroutiived of felony, andiie feet 
ary attainted-and executed, und after the principal re- 
os outlawry, atd is indited and found.Not Rnde N 
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f the fe 3 by this reverſal and acquittal, the attain 
againft the accefſary it atinibilated, for bis heir may hay 4 - > 
a mort danceftor it ſcems, becauſe be hath no remedy b) 
writ of error, or otherwiſe, to reverſe it, for this depends 
upon the principal. ' 9 Cs. 1tg. 1 Rel. Abr.nj7, © 

If the conuſee of a ſtatute recovers in.detinue by er- 
roneous judgment againſt the garniſhee, and ſues execy- 
tion, if the garniſhee in a writ of error reverſes the jud 
ment given in detinue, yet the execution is not reverſed 
by this, becauſe it is a collateral thing executed. $8 Co, 

1 Rol. Abr. 777. 
Fan infant and one of full age join in a fine, and the + 
infant after bring error ſor the reverſal thereof, it ſhall be 
reverſed quad the infant only. 1 Leon. 317. 1 Co. 76. 
6. Heb. 278. Cre. Eliz. 115, 124. 2 Leon. 108, Meer 
565. 2 Jon. 115. 

If huſband and wife join in a fine when they are of 
full age, it ſhall. bind them both ; but if the feme be 
within age, they may join in a writ of error toTeverſe it 
during the minority of the wife. F,N.B, 21. 1 Leon, 


% 


ris. | 

E, ſt a fine be levied of Jand, of which part is guildable 
and part ancient demeſne, and as to that which is ancient 
demeſne, the fine is reverſed by writ of deceit, yet the 
fine ſhall ſtand for the reſidue, for a mark ſhall be mad HY 
on the fine in the nature of a cancelliog of that which is - ©" 
aucient demeſne only. _ 1 Rel. Abr. 775, FN. B. g8. x 
Cro.>Eliz. 469. 1 fon 374+ 2 Fon. 182. oh BK, 


Judgment reverſed on motion, without putting it in the 


paper where the defendant in erroc made default to a F-2 4 
ferre fect, Stran. 1210. hs # 
_ovement reverſed upon motion. Stran 127. - 3 
n a releaſe of errors pleaded, judgment quod quarens 8 -— 
nil capiat, Stran. 127. | | | A 
Judgment reverſed without a rule to join in error, .. 
Stran. 144. ; | | Ps | ” ., -— 
On demurrer to aſſignment of errors, the judgment is Feng oe 
guod affirmetur. Stran, 439. | .* 


Where a judgment for a defendant is reverſed, the | . = 


plaintiff ſhall only have ſuch coſts as ſhould have been . | 
given him in the court below. Stran. 617. | . 
Judgment reverſed in part, and affirmed pro refdao. . 


$tran. 808. 


A arg qo erroneouſly given for full coſts ſhall be 
reverſed in toto. Stran, 934. P 
On reverſal of a judgment in part, the court in Irelon 
may be commanded to award a writ of enquiry, 6c. 
Stran. 97 3. | | 
Upon pleading the ſtatute of limitations in error, the 
judgment is to bar the plaintiff of his writ. Strar. 
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Where an improper judgment is prayed ina plea to a 


1055. | 

Loſes in error where none in the original ſuit. Stray. 
1084. IF 

On affirming an interlocutory judgment of B. R. in - 
Irelond on a writ of error. there, the record muſt be re- 
manded. 'Stran. 1258. 
- 'On feire facias againſt an executor, judgment giyen for 
the plaintiff with coſts, reverſed as to the coſts and affirmed 
as to.the reſidue. Strar. 188. 


For more learning on this ſubjef, ſee 9 & 10 Vin. Abr. 


Erthmiotum, *A meeting of the neighbourhood, viz. 
It-was cuſtomary in former days for the neighbours to 
meet and compromiſe differences among them by the 
award of their fellows, /ta ut ne damnum incurrat, &c. 
aliquando in divifis vel.in erithmiotis, ſuum h.minem ubigue 
"manuteneat, aiiguands ſuper ipſam terram. Leg. H: 1. 
caP. 57. | 
| "ONES From the French eſdrancher, to cut off 
the branches or boughs, —— 244 autem forisfecerit in fo+ 
refla Regis de viridi, ſive per culpaturam,, five per eſbran- 
caturam, ſfve fer ceditionem turbarum, ſive per eſeoria- 
| CE ITS 


oÞ.-1. N*:br. © 
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tiorem more, five per efartum, t&c. erit in«miſericordia, F Upon this diſfinQtion i hath been a 
Ec. p 
Eſcaldarc, To fcald; as efſcaldare porces, to ſeald| 


hogs.——ln the inquiſition of the ſerjancies and knights 
fees in the 12th and 13th years of King John, within 
the counties of Eſſex and Hertford. Rogerus de Leg- 
burn, & Robertus de Sutton de eo, tenet Bures per ſerjantiam 
eſcaldandi porcos Regis. Lib. Rub. Scaccar. MS. fol. 
13 


7. 

ſcambio, Is a licence granted to one, for the making 
over a bill of exchange to another over ſea. Reg. Orig. 
fel. 194. For by the ſtatute of 3 Rich. 2. c. 2. No 
merchant ought to exchange or return money beyond 
ſea, without the King's licence. Cowell, edit. 1727- 

Eicape, (Eſcapium) Cometh from the French echapper, 
that is, effugere, to fly from, and ſignifies in the law, a 
violent or privy evaſion out of ſome Jawful reſtraint. 
For example; it the ſheriff, upon a cap7as directed to him, 
take one, and endeavour to carry him to the goal, 
and he in the way either by violence or by flight break 
from him, this is called an eſcape. Staundf. Pl. Cor. 
fel. 750. The ſame Staundford 1n his Pleas of the Crown, 
fib. 1. cap. 26, 27. nameth two kinds of 6 Ha the one 
voluntary, the other negligent + voluntary is, when one ar- 
reſteth another for felony, or any other crime, and after- 
wards letteth him go whither he lifleth ; in which eſcape, 
the party that permits, is by law guilty of the fault com- 
mitted by him that eſcapes, be it felony, treaſon, or trel- 
paſs. Neggent eſcape is, when one is arreſted, and after- 
wards. eſcapeth againſt his will that arreſtech him, and is 
not purſued by freſh ſuit, and taken again before the 
party purſuing hath Joſt the fight of him. 7d. cap. 27. 
Cowell, 

Eſcape in general is underſtood, where any perſon, 
being under lawful arreſt, and reſtrained of his liberty, 
either violently or privily evades ſuch arreſt and reſiraint, 
or is ſuffered to go at large before delivered by due courſe 
of law. 2 Bac. Abr. 233. 


I. Of eſcape in civil caſes. 
IT. Of eſcape in criminal caſes, 


F. Of eſcape in civil caſes, 


Under this head is conſidered, 

1. Where a perſon ſhall be deemed to be legally committed, 
fo that the ſuffering him to ga at large will be adjudged an 
eſcape. | | 

2. What degree of liberty, or going at large, ſhall be 
deemed an eſcape. | 

2. Of veluntary negligent eſcapes 3 and of eſcapes en meſne 
proceſs and execution, 

4. Tho are anſwerable for, and to. be charged with, 
eſcapes ; and of eſcape-warrants. 

5. Of the proper remedy, and nature of the attion to be 
brought, for an eſcape ; manner of laying the action ; the 
perſon's defence, whoa ſuffered the eſcape ; and of pleading 
freſh ſuit. 


1. Where a perſon ſhall be deemed to be ligally committed, 
fo that the ſuffering him to go at large will be adjudged an 
eſcape. 


It ſeems agreed as a general rule, that wherever a | 


ſheriff or other officer hath a perſon in cuſtody, by vir- 
tue of an authority from a court which hath juriſdiCtion 
over the matter, that the ſuffering ſuch perſon to go at 
large is an eſcape, for he cannot judge of the validity of 
the proceſs or other proceedings of ſuch count, and there- 
fore cannot take advantage of any errors in them ; hence 
the law allows him in an action of falſe impriſonment, to 
ple:d ſuch authority, which will excuſe him, though it be 
erroneous ; but if the court has no juriſdiction of the 
matter, then. all is void, and conſequently the officer not 
puniſhable for ſuffering a perſon taken upon ſuch void au- 
thority to eſcape. Mow 274. Dyer 175. Poph, 203. 
+ Leon. 30. 8 Co. 141. b. 5 Co. 64. Cro. Fac, 280, 
289. 2 Bull, 64, 256. 
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A. obtains judgment againſt B. and a year aſte 
without any ſcire factas, —T out a capias tt ef arty 
upon which B. is taken, and the ſheriff lets hi - 
large, that this is an eſcape ; for though the ay of the 
capias, aſter the year, without a ſcire facias, was oy 
neous, yet the ſheriff could not take advantage thereof, 
| for it was ſufficient authority for him to make the arreſt 
and might have been pleades by him in an action of 
falſe impriſonment. Cro. E'zz. 188. 1 Salk, 272, 
So where in debt for an eſcape, it was found by ſpecial 
verdict, that the plaintiff had outlawed F.S. after Jud , 
ment upon a capias ad ſatisfaciend. ſued out within L.A 
year, and that two years after the outlawry he was taken 
{up upon a capias utlagatum, and the ſheriff ſuffered him 
to eſcape, it was admitted, that if a capias utlogatum had 


in cuſtody had been neceflaty, becauſe the plaintiff might 
| have had a caprias ad ſatisfaciend. without a ſcire Je. 
but this being after the year, the queſtion was, whether 
he could be ſaid to be in execution for the plaintiff in the 
original action without prayer, becauſe he would bare 
been fo, if he had been within the year, and here is no 
difference, for the plaintiff was. at the end of his proceſs 
at the ex:gent, and no continuance or ſcire facias after a 
capias utlagatum, and the very capias utlagatum, which is 
ſued at. bis charge, imports an eleCtion of the body, 
1 Salk. 319. 5s Med. 200. 
If at the petition of A. and the reſt of the creditors of 
'B. a commiſſion upon the ſtatute againſt bankrupts is if- 
ſued out againſt B. and thereupon the commiſſioners fit 2nd 
offer interrogatories to C. and he refuſes to be examined, 
and by them is thereupon committed to priſon, and the 
goaler ſuffers him to eſcape, as the commiſſioners had (uf- 
ficient authority to commit, and A.. was prejudiced by 
| the eſcape, he may maintain an aCtion againſt the gaoler. 
1 Rell, Rep. 47. Moor 834. pl. 1123. S.C. 

90 if there be a ſuit-in the eccleſiaſtical court between 
A. and B. in which B. is excommunicated, and aſter- 


| wards taken upon an excommunicats capiendo, and ſuffered 


.to eſcape, A. may bring an aCtion on the caſe ſor tle 
eſcape, though it was objected, that th's was a ſpiritual 


. caption. 1 Lutw. 121 —123. 

Alſo upon this rule, that the ſheriff cannot take any 
advantage of the irregularity of the proceedings of a 
court which hath juriſdiction of the matter, it hath 
been holden, that if a nobleman be taken in execution, 


and the ſheriff lets him go, it will be an eſcape. 2 Bu//. 


os 


- Upon the ſecond part of the diſtinQtion, that an officer 


{hall not be liable to an aCtion for the eſcape of a perion 
taken on a writ, which iſſued out of a court that had not 
jyriſdition of the matter ; it hath been holden, that if 
A. brings an aCQtion againſt an officer of an inferior court 
for an eſcape, and declares, that he brought an action 
againſt F. S. in the court of King/on upon Hull, upon 
an obligation made at Hellifax, in com. Ebor. (but docs 
not alledge it to be within the juriſdiction of the court) 
and that he obtained judgment, upon which 7. 5. was 
in execution, and ſuffered to eſcape by the defendant ; 
that this declaration for want of alledging Halifax to be 
within the juriſdiCtion of the inferior court, is not ſut- 
cient to maintain the aCtion ; for though the aCtion be in 
its own nature tranſitory, yet inferior courts being tied 
down to matters ariſing within their own limits, they 
muſt ſhew that they had conuſance of the matter ; other- 
wiſe their proceedings will be void, as being coram nm 


Judice, of which the officer may well take advantage. 1 


Rol. Abr. 80g, 810. 

So if A. declares, that he proſecuted one F. S. in the 
court of Ely upon a bond made infra juriſd:&ionem, vpon 
which he was in execution, and that the defendant fuf- 
fered him to eſcape ; if the jury find that there was ſuch 
a proſecution, but that the bond was not made fra jt- 
ri/diftionem, the ation does not lie; for all that was done 
was cram n0n judice, and therefore no legal commitment ; 
and though the defendant in the court below pleaded 70: 


ft faftum, yet that could not give the court any juriſdic- 
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djuged, that ix 


been ſued out within the year, no prayer to charge him 


matter, and that 4, had other remedy, as by writ of re- | 


D 


4% 
Si 


of may declare, that. he levied a plaint in the ſheriffs court 


ſee him ſhut up in a houſe, and challenge him as his pri- 


"the ſuit of F. S. upon the delivery of the writ, A. by 


- the plaint is of the nature of a writ or precept in an- 


* | | arch: 

8-80, 

ton which it bad not originally in the cauſe. 2 od. 

P fcape lies againſt a ſheriff for letting a man go at 

large being arreſted upon an excommunicato capiendo, Ld, 
. 788. 6 

"= \Aion lies for the eſcape of an outlaw. Stran. go1. 

- Eſcape is not purged by receiving the money of the 

defendant after the eſcape. £4. Raym. 399. Ke] 

Error in the commitment will not excuſe the gaoler for 
an eſcape. Ld. Raym. 424. 

A ſheriff is chargeable criminally, though not capi- 
tally, for eſcapes ſuffered by the goaler of priſoners com- 
mitted to the ſheriff, £4. Raym. 424. | 

Eſcape of a criminal that is pardoned, before the pardon 
:©allowed in the court of King's Bench, is puniſhable. 
Ld. Raym. 425+ | 

'ſhe ſheriff may juſtify an eſcape by the plaintiff's 
order. Ld. Raym. 555. 5% 

I: is no plea for a goaler, that traitors broke the priſon 
oainſt his will. £Zd. Raym. 651. 

The ſheriff cannot be charged with an eſcape before he 
had the party in aCtual cuſtody. by a legal authority ; and 
therefore if an officer, having a warrant to arreſt a man, 


ſoner, but never aCtually have him in his cuſtody, and 
the party get free, the officer cannot be charged with an 
eſcape. Bro. Eſcape, 22. | 

But if A. is arreſted, and in the aCtual cuſtody of the 
ſheriff, and afterwards another writ is delivered to him at 


Nl 


conſtruQion of law is immediately in the ſheriff's cu- 
ſtody, withouk. an aCtual arreſt; and if he eſcapes, the 
plaintiff may declare, that he was arreſted by virtue of 
the ſecond writ, which is the operation it has by law, 
and not according to the fat, 5 Co. 89, 


So in eſcape againſt the ſherifts of London, the plaintiff 


againſt him being then in the compter, in cuſtody on a 
former complaint levied againſt him by F. $S. and be- 
ing ſo in cuſtody was ſuffered to eſcape ; for the entering 


other court, upon which the Serjeant at Mace arreſts 
the party by his general authority; and therefore by en- 
tering the plaint, and charging the defendant in the 
compter, he is in actual cuſtody of the ſheriff. 1 Salk. 


I Se. - | 

Tt by habeas corpus the body of F. S. together with a 
plaint entered againſt him in the court of Norwich, be re- 
moved before the Chief Juſtice of B. R. who upon the 
return of the writ accepts bail, the acceptance of bail, 
though before the filing thereof, is a diſcharge of the pri- 
ſoner ; and though afterwards a procedendo ſhall be award- 
ed, yet the ſheriff cannot be charged with the eſcape. 
Cro, Tac. 203. > 

If A. declares againſt the marſhal of the King's Bench 
for the eſcape of a priſoner, formerly in the Fleet, and 
he, virtute brevis de habeas corpus, direted to the warden 
of the Fleet, was debito modo commiſſus to the King's 
Bench ; this will not be ſufficient, without alledging an 
actual commitment, for he cannot be committed on a 
habeas corpus, and that debito mods will not help it. 2 
Show. 17: 

If a perſon out upon bail renders himſe!f in diſcharge 
of his bail, and a reddiait ſe-is entered in the Judge's 
book, and a comm'ttitur filed in the office, and the priſoner 
alterwards eſcapes; yet if no notice was given to the 
marthal of ſuch render, nor no entry made of the com- 
mitment in his book, the priſoner ſhall not be deemed in 
cuſtody fo as to charge the marſhal with an eſcape ; but 
it ſeems this matter cannot be inſiſted upon after trial, 
I Salk. 272 =2. 

It hath been held, that entering a committitur upon the 
roll was not ſufficient to charge the marſhal-with any eſ- 
Cape, without proving an actual impriſonment ; but that 
Proving the party to be aCtually in priſon, though there 

no entry made in the marſhal's book (without which | 
be pretends he knows not how to take charge of them) is 
wulkcient. 1 Sid, 220. . 1 Keb. 775. 


| 
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And now for the greater. ſecurity of creditors, and the 
better to enable them to prove the aQtual cuſtody of the 
priſoner, by ſtat. 8 & g Will, 3. cap. 27. 2 wr 9. It is en- 
acted, *© That if any perſon, deſiring to charge any per» 
fon with any aCtion or execution, ſhall defire to be in- 
formed by the marſhal or warden, or their reſpe&ive de- 
puty or deputies, or by any other keeper or keepers of 
any other priſon or priſons, whether ſuch, perſon be a 
priſoner in his cuſtody, or not, the ſaid marſhal or war= 
den, or ſuch other keeper or keepers of any other priſon 
or priſons, ſhall give a true note in writing thereof, to 
the perſon ſo requeſting the ſame, or. to his lawful at. 
torney, upon demand at his office for that purpoſe, or in 
default thereof, ſhall forfeit the ſum of 50/. and if ſach 
marſhal or warden, or their reſpeCtive deputy or deputies, 
exerciling the ſaid office, or other keeper or keepers of 
any other priſon or priſons, {hall give a note in writing, 
that ſuch perſon 1s an aQtual prifoner in his or their cuſ- 
m_ every ſuch note ſhall be accepted and taken as a 
ſufficient evidence, that ſuch perſon was at that time a 
priſoner in aQtual cuſtody.” | | 

A committitur upon the roll is good evidence in ef- 
cape, without an entry in the marſhal's book. £4. Raym. 


703» 


2. What degree of liberty, or going at large ſhall be 
deemed an ye : 

Every perſon in priſon by proceſs of law is to be kept 
in ſaliva & ara cuflodia, in order to compel them the 
more ſpeedily to pay their debts and make fatisfation to 
their creditors. Plow. 36. 3 Co. 44. 2: Inft. 381. 1 
Rol. Abr. 806. And by ſtat. PP. 2. (13 Ed. 3 Cc. IN. 
they are to be impriſened. in irons, which, Lord Coke fays, 
was enaCted in order to oblige them to a more ſpeedy 
compliance with their duty. 3 Co. 44. a. and 2 Inft- 
381. in his comment on this ſtatute, he ſays, that though 
priſoners, if need require, may now be kept in irons, 
yet that it could not be done by the Common law, — 
And Co. Lit. 260. a. he ſays, impriſonment muſt be cu/- 
todia, non pena, for carcer ad homines cuſlodiendos, non ad 
puniendes, dari debet, . 

If the ſheriff, or other officer who hath the cuſtody of 
a priſoner, either bail him when he is not bailable by law, 
or ſuffer him to go out of the limits of the priſon, though 
with a keeper, and for ever ſo ſhort a time, it is an eſcape. 


1 Rol. Abr. 806. 3 Co. 44. Plow. 36. Dyer 166. 
Hetley 34. ! 
But the law and proviſion made by Je/im. 2. cop. 11. 


being eluded by the a&ts and contrivances of ſheriffs, and 
other keepers of priſons, by the at of B & g IW. 3. 
cap. 27. ſe. 1. it is enacted, © That all priſoners, 
either upon contempt or meſne proceſs, or in execution, 
who are or ſhall be committed to the cuſtody of the mar- 
(hal of the King's Bench priſon or warden of the Fleet, 
ſhall be aQtually detained within the faid prifons of the 
King's Bench and Fleet, or the reſpeCtive rules of the 
ſame, until they ſhall be from thence diſcharged by due 
courſe of law; and if at any time the faid marſhal or war- 
den, or any other keeper or keepers of any priſon, ſhall 
permit and ſuffer any priſoner committed to their cuſtody, 
either on meſne proceſs, or in any execution, to go or 
be at large out of the rules of their reſpeCtive priſons (ex- 
cept by virtue of ſome writ of habeas corpus, or rule of 
court, which rule of court ſhall not be granted, but by 
motion made, or petition read in open court); every ſuch 
going or being out of the ſaid rules ſhall be adjudged and 
deemed, and 1s hereby declared to be an eſcape,” 

The writ of habeas corpus is an ancient writ, and what 
the ſubjeCt was by law intitled to; yet if a ſheriff or 
other officer, who hath the cuſtody of a priſoner, does 
by colour thereof ſuffer the priſoner to go at large, it is 
an eſcape. Cro. Car. 14. 1 Rol. Abr. 808. Fob. 202. 
3 Co. 44- | 

As if a habeas corpus be returnable the next term, 
and the ſheriff or goaler in the mean time ſuffer the pri- 
ſoner to go at large, it is an eſcape, though he appear at 
the return of the writ ; for the writ only impowers the 
gaoler to bring him directly to the court, and if he gives 


| % » 4 


| 


| him | 
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kim any liberty in the mean time, it is at his peril. 
Hard. 476. 

- So where a 
.the Marſhal to carry one Reynolds to the afliſes at Yell: in 
Somerſetſhire, who, after the aſliſes, was ſuffered to go 
ſixty miles beyond HY/lls, and though he returned again 


habeas corpus ad teflificand. was directed to 


to the Marfhalfea, yet it was held an eſcape. 1 42d. 


216. 

So if the gaoler carry him round about a great way, 
For the accommodation of the priſoner, it is an eſcape ; 
-but he is not bound to bring him-the direct way for tear 
of being reſcued, 1 Med. 116. 

Alſo it hath been adjudged, that if the ſheriff hath 
one in execution, and a habeas corpus iffues to have his 
body in court ſuch a day, and before the return of the 
writ the ſheriff brings the priſoner to an inn in Smith- 
Feld in his way to Weſtminſter, and the | noon of his 
own head goes without any keeper to Southwark, and 
next morning retvras again to the ſheriff, ſo that at the 
xeturn of the habeas corpus the ſheriff delivers the priſoner 
into court, this is no eſcape. 3 C9. 44. 

As the ſheriff muſt be careful that he does not give 
the priſoner more liberty than by law he ought to do, 
when he aCQts in obedience to a lawful authority ; fo he 
muſt take care that he does not fet him go at large by 
colour of a void authority. Daltn's Sher. 486, 

Therefore if one, in execution at the ſuit of the King 
and a private perſon, be, by warrant from the Lord 
Chancellor or T reaſurer, ſuffered to go at large with a+ 
keeper, in order to colleCt the money due to the King ; 
this is an eſtape as to the private perſon, although he re- 
turn afgain to priſon ; for the King himſelf cannot licenſe 
one in priſon to go at large with a keeper. 
2 Rial. Abr. 808. S. C. | 

So where the ſheriffs of York pleaded, that they let the 
priſoner go at large by virtue of a writ of privilege to 
them from the council of For+; and it not appearing to 
the court, that the writ was a ſufficient warrant for that 
purpoſe, or that the council of Yort could in ſuch cafe 
\diſcharge a priſoner, the plea was held ill. Cro. £/:z. 893. 

If an att of parliament 1s made for the relief of con- 
fined debtors, and purſuant thereto the Juſtices of the 
peace, are enabled to diſcharge ſuch and ſuch priſoners, 
if they authorize the ſheriff to diſcharge a perſon that does 
not come within the deſcription of. the aCt, and he lets 
the: party go at large, it will be an eſcape. 1'Salk. 273. 

'Che marſhal of the King's Bench being ſued to judg- 


ment, if. he be afterwards taken in execution, he can be | 


commitred to no other gaol but the Marſhalſea; and if 
be is committed to that priſon whereof he is keeper, it 
will be an eſcape in law of all the priſoners. Sy/e 465. 

if a woman warden of the Fleet priſon marries her 
priſoner, or if a ſheriff, &c. marries a woman in execu- 
tion with him, in either caſe it will be deemed an eſcape 
in law. Plwd. 17. | 

If a man hath judgment againſt two perſons, and 
both are taken in execution, if the ſheriff ſuffer one of 
them 'to-eſcape, he ſhall be anſwerable ſor the whole debt, 
though he hath one of them ſtill in cuſtody. 1 Rol. Abr. 
$10. | | 

By the ſtat. 8 & 9 Pl. 3. 27. feet. 8. it is enacted, 
& "That if the marſhal or warden for the time being, 'or 
their reſpeCtive deputy or deputies, or other keeper or 
keepers of any other priſon or priſons, ſhall, after one 
day's notice in writing given for that purpoſe, refuſe to 
ſhew any priſoner committed in execution to the creditor, 
at whoſe ſuit ſuch prifoner was committed or charged, 
Gr to his attorney, every ſuch refufal ſhall be adjudged to 
be an eſcape in law.” 


3. Of viluntary and negligent eſcapes ; and of eſcapes on 
meſne proceſs and execution. - 

It was formerly held, that where the ſheriff ſuffered a 
priſoner Mm execution to make a voluntary eſcape, the 
priſoner was in ſuch caſe abſolutely diſcharged from the 
creditor, and that the right of aCtion was entirely tranſ- 
ferred againſt the ſheriff, who by means of ſuch eſcape 
became debitor ex delicio. 1 Eeon. 73. Hob. 202. S. P. 


Dyer 297. a.| 


| dom, fhall take any ſum of money, reward or gratuity 


E $ © 
| But the latter reſolutions have | been tontra 
hath been adjudged, that where a ſheriff ſ% 
luntary eſcape, the plaintiff might have 
To or yrs gs guare executionem non 
oner. 1 014, 330» 1 Show. 174. 2 Mad 
Vent; 269. 1 Maa. 194. 2 Latw. 1264. meal 
| Alſo the ſtatute of 8 & 9 JF. 3. c 27. hath tak 
away all diſtinQtions between voluntary and permiſſin 
eſcapes with regard to the plaintiff*s remedy ; for its 
enacted, by ſeat. 7. of the ſaid ſtatute, 4 That if _ 
priſoner, who is or ſhall be committed in execution g 
either or any of the ſaid refpeRive priſons, ſhall eſcq « 
from thence by any ways or means howſoever, the cre. 
tor or creditors, at whoſe ſuit ſuch priſoner was charyed 
in execution at the time of his eſcape ſhall or may retake 
ſuch priſoner by any new capias or capias ad fatisfacimnid 
or ſue forth any other kind of execution on the jud ; 
ment, as it the body of the priſoner had never beentaken 
1n ang : Es £%; 
ut yet there remains a difference as to other 

between permiflive and negligent eſcapes; for A 
ſuffer a priſoner voluntarily to go at large, the ſheciif 
cannot retake him even upon freſh ſuit ; and if he does 
the priſoner may have an aCtion of treſpats avainſt him 
' Cart. 212. L : 

If the marſhal of the King's Bench, or warden of the 
Fleet, or any other who hath the keeping- of priſons in 
fee, ſuffer a voluntary eſcape, it is a forfeiture of the 
office. 3 Mod. 146. Ceurter 212. "P 

And now a farther penalty is added by the ſtat.8 g + 
Hull. 3. cap. 27. feet. 4. which enafts, ** That if any 
marſhal or warden, or their reſpeCtive deputy or depu- 
ties, or any keeper of any other priſon within this king. | 


Y 
ry; andit 
ffered a vo. 
a new aQion of 
againſt the pri. 


Oar 


whatſoever, or ſecurity for the ſame, to procure, afiiſt 
connive at, .or permit any ſuch eſcape, and' ſhall be © 
thereof lawfully conviCted, the faid marſhal or warden, © 


'or their reſpeQive deputy or deputies, or fuch other 


| thereby. 


| 


[offence forfeit the ſum of 


keeper of any priſons, as aforeſaid, ſhall for every ſuch 
go [. and his faid office, 


and be for ever after incapable of executing any ſuch | 


office.” (7.5: 

If the ſheriff ſufter a perſon arreſted on meſne proceſs 
to eſcape, an aCtion lies againſt him at Common Law, 
from 'the delay and prejudice which the party ſuffers 
_ I Rol. Abr. 99, 807, Moor 852. Cre. Elizs 
623, 652, 868. Cro. Fac. 289. © , 
But there is this difference between an eſcape on meſne 
proceſs and execution, and if the ſheriff arreſts a perſon 
on meſne proceſs, and he is reſcued by F. 8. he may re- 
turn the reſcue, and ſuch return is good, and no action 
of eſcape lies againſt him after ſuch return ; but the court 
will ifſue 'proceſs againſt ſuch refcuer, or fine him ; for 
in this cafe, though the ſheriff may, yet he is not obliged 


| to raiſe the poſſe camitatus. 1 Rol, Abr. 807. 1 Jon. 207+ 


1 Rol. Rep. 388. 2 Lev. 46. 

But after judgment, on a capias ad ſatisfactendum, the 
ſheriff cannot return a reſcue, for in ſuch caſe the ſheriff 
is obliged to raiſe the poſſe comitatus if needful, and there- 


| fore if he return a reſcue, an-attion of eſcape lies, or a 


new capias, for the return of an ineffeEtual execution 1s 
as none. 1 Rol. Abr. 807, Cro, Car. 240, 255+ $ Co. 
42. | 
Alfo upon an arreſt on meſne proceſs, the ſheriff 1s 
obliged to take bail by the ſtatute 23 H. 6. cap. 19- 
therefore if the plaintiff declares that the defendant being 
theriff of T. did arreſt F. S. at the ſuit of the plaintiff, 
and afterwards. did ſuffer him to go at large ; and the de 


| fendant pleads the ſtatute, and that he took good and 


ſufficient bail, and the plaintiff replies and traverles, that 
the defendant took good and ſufficient bail ; this. ation 
does not lie ; for quoad the plaintiff the ſufficiency of th 
bail is altogether immaterial, it is for the ſecurity of the 
ſheriff; and if the party does not appear, the plaintiff 
need not take an aſſignment of the bail-bond, but proceed 
againſt the ſheriff by way of amercement, and leave the 
ſheriff 'to take his advantage again(! the bail. 2 Mi. 


| 


177, 227. Cro, Eliz. 624. , hs 
| 2 "<2 IH 
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" + Who are anfwerable for, and to be 
eſcapes 3 and of eſcape-warrants. | 
"Where a new ſheriff is appointed; his predeceſſor 
ought to deliver over by indenture all the priſoners in his 
fody, charged with their reſpeQive exceutions ; for the 


charged with, | 


* Goners, until they are turned over to the new ſheriff, 
pn in the cuſtody of the old ſheriff, and if he omits 
to deliver them over, every omiſhon will be-deemed an 
eſcape, wherewith he will be chargeable. Hob. 266. 
2 Rol. Abr. 457+ Cro. Eliz. 365. 1 Bulſt. 79. 2 Leon. 
54 4 Ce.72- | UT nity 
As where one Buftard was ſeverally in execution - in 
the cuſtody of the defendants, then ſheriffs of London, as 
well at the ſuit of . as at the plaintiff's ſuit, and the 
defendants at the end of the year delivered over the body 
of Buflard to the new ſherifts by indenture, wherein the 
execution of 4. was mentioned, but the execution at the 
plaintiffs ſuit was omitted, and afterward Buftard in the 
time of the new ſheriffs eſcaped ; and it was reſolved by 
the whole court, that the defendants being the old ſheriffs 
ſhould be charged with this eſcape; for that the old 
ſheriffs ought to have given notice to the new ſheriffs of 
all the executions wherewith any perſon was charged in 
their cuſtody. 3 Co. 7t. 1s 
But if the ſheriff dies during his ſhetiffalty, the new 
ſheriff, as ſoon as he is appointed, muſt take notice of all 
perſons in cuſtody, and of the ſeveral executions with 
which they are charged, and this he muſt do out of ne- 
ceſſity, for there being tiorie to inform him, he muſt 
himſelf take notice hereof at his peril. 3 Co. 72. 
 F.S. being in execution in the Fleet, was ſuffered to 
make a voluntary eſcape, after which he returned again 
to the Fleet 3 and the defendant being made warden in the 
place of the former warden, 7. S. was turned over with 
the other ptiſoners, and afterwards ſuffered to eſcape ; 
and the queſtion was, whether the voluntary eſcape ſuf- 
fered by the fornier warden did not ſo entirely diſcharge 
the execution, that the priſoner could not be retaken, 
nor judged in execution, by law, even though he ſhould 
yield himſelf to it ; and it was held, that it did not, and 
that the ſecond warden ſhould be chargeable with the 
eſcape ſuffered in his time. 2 Lev. 109. 3 Keb. 487. 
8. C. 1 Vent. 269. 
$0 in the caſe of one Grart, who being in the cuſtody 
of the former marſhal was ſuffered by him voluntarily to 
eſcape, after which he returned voluntarily to priſon, and 
being found in priſon, the ſucceeding marſhal detained 
him ; and in an aCtion of falſe impriſonment brought by 
him, the court held that he might, and that if he had 
ſuffered him to go at large, it would be an eſcape. 6 M9. 


133. | | 

Where one has the cuſtody of a gaol of freehold or 
inheritance, and commits it to another perſon, who is in- 
ſufficient, the ſuperior is anſwerable for all eſcapes ſuffered 
by his inferior ; but if the inferior be ſufficient, the 
ation muſt be brought againſt him, and not againſt the 
ſuperior. See 9 Co. 98. 2 Fon, 60. 2 Lev. 158. 1 
Vent. 314. 2 Med. 119. FE 

Alſo by the ſtat. 8 & g 1/1. 3. cap. 27. ef. 11. it 1s 
enacted, © That the offices of marſhal of the King's 
Bench priſon and warden of the Fleet, ſhall be executed 
by the ſeveral* perſons to whom the inheritance of the 
priſons, pr:ſon-houſes, lands, tenements and heredita- 
ments of the faid priſons of King's Bench and Fleet, or 
*ither of them, ſhall then belong or appertain reſpeCtively, 
in his or their reſpective proper perſon or perſons, or by 
his or their ſufficient deputy or deputes; for which deputy 
or deputies, and for a!l forſeitures, eſcapes, and other 
miſdemeanors in their reſpeCtive offices by ſuch deputy or 
deputies permitted, ſuffered or committed, the ſaid perſon 
or perſons in whom the aforeſaid inheritances reſpeCtively 
are, or ſhall then be, ſhall be anfwerable ; and the profits 
- and aforeſaid inheritances of. the ſaid ſeveral offices thall 
be ſequeſtered, ſeized, or extended to make ſatisfaCtion for 
tuch forfeitures; eſcapes or miſdemeanors reſpeCtively, as 
if permitted, ſuffered, or committed by the perſon or per- 
ſons themſelves, pe either of them, in whom the reſpec- 


| E $8 © | 
| If the bailiff of a franchiſe ſuffer an eſcape, and be 
-n ſufficient, the lord of the franchiſe ſhall anſwer for 
him. - 2 Brownl. 50. ICY | Fel 

If a gaoler, who is the ſheriff's ſervant, ſuffers a pri- 
loner to eſcape, the aCtion muſt be brought againſt the 
ſheriff, not againſt the gaoler ; for an eſcape out of the 
gaoler's cuſtody is by intendment of law an eſcape out 
of the ſheriff's cuſtody ; ſor by the 13 Ed. 3. cap. 10. 
ſheriffs are to put in ſuch keepers of gaols as they ſhall 
anſwer for. 2 Lev. 159. - 2 Yom 62. 2 Mod. 124. 

So an arreſt by thg ſheriff's officer is in judgment of 
law the ſame as it the arreſt were by the ſheriff in perſon ; 
and if ſuch officer ſuffer the party arreſted to eſcape, the 
action muſt be brought againſt the ſheriff. 5 Co. 89. 
r Rol. Abr. 94. ds a x4 aha 

But if the ſheriff direQts his warrant to his bailif, and 
afterwards " S. puts in his own name as ſpecial bailiff; 
here 7. S. thall be only chargeable, and not the ſheriff, 
becauſe the defendant was never in the ſheriff's cuſtody, 
but only in the cuſtody of F.8. Cre, Eliz. 745. Dalt. 
Sher. 560. | 

90 if a writ comes to the ſheriff, and he makes out his 
mandate to the bailiff of a liberty, who takes the party, 
and after ſuffers him to eſcape, an aQiion lies againſt the 
bailiff of the franchiſe, and: not againſt the ſheriff. xz Rod. 
Abr. 98, 99. Bro. Eſcape: 40. Noy 27. | 

50 where a capias ad ſatisfaciend* was awarded to the 
ſheriff of Zer4s to arreſt F. $, who then was in cuſtody of 


.the mayor and burgeſles of /. and thereupon the ſheriff 


made a warrant to the mayor, &c. to take him, ani 


-afterwards they let him eſcape, and it was clearly held, 


that the mayor, &'c. and not the ſheriff, were chargeabls 
with the eſcape. Cre, Eliz. 26. 

If a captas iflues againſt A. out of the ſheriff of London's 
court, direQted to one of the ſerjeants, who. arreſts A. 
and lets him eſcape before he is carried to the Compter, 
the ſerjeant in this caſe, and not the ſheriff is chargeable 
with the eſcape, for the ſheriff is- judge of the court, and 
not a miniſterial officer ; but if A. had been carried to 
the Compter, and eſcaped thereout, the ſheriff would then 
be anſwerable, as gaoler or keeper of the Compter, 1 Rel. 
Abr: $06. 1 Sid. 328, / 

So if a ſerjeant. at mace arreſts a man by virtue of a 
warrant ifſuing cut upon a /atitat, and. aſterwards ſuffers 
him to eſcape before he brings him to the Compter; in this 
caſe an aCtion lies againſt the ſheriff only for this eſcape, 
becauſe he was in the cuſtody of the ſheriff preſently 
upon this arreſt; and the ſheriff is the officer of the court 
of King's Bench, and not the ſerjeant. | 1 Rol, Abr. 806. 

If upon a plaint levied in the court of B. before the 
bailiffs of B. according to the. cuſtom there, a warrant is 
direCted to the under-bailifls to take F.S, ita qued ha- 
beant corpus ejus coram balizis ad prox” curiam, and the 
under-bailiffs take him, and commit him to the priſon ſub 
cuſiodia of the goaler of the priſon of B. if they have 
him not at the day, &c. an ation lies againſt them, and 
not againſt the gaoler z for there was no commitment. to 
him by any lawful authority, and that cuſtody the gaolec 
had was only as a ſervant to the under-balliffs. Cre. 
Eliz. 743. TROIny | 

A priſoner in //224-Street Compter upon meſne proceſs 
on a plaint levied againſt him, &c. eſcaped ; whereupon 
the plaintiff brought his aCtion againſt both the ſheciffs of 
| London; and upon demurrer to the declaration, the plain- 
tiff had judgment; and it was reſolved, that though the 
plaint was levied before the defendant was in; his court, 
and the priſoner eſcaped out of his Compter, yet that both 
ſheriffs had the cuſtody of the priſoners in both Compters, 
and by conſequence the action was well maintainable_ 
againſt both. Carth. 145. . 

If there are two ſheriffs of the ſame place, and an ation . 
of eſcape is brought againſt them both, if .one of them 
dies, yet the writ ſhall not abate ; for it being in nature 
of a treſpaſs, and merely- perſonal, the party can. only 
have remedy againſt the ſurvivor. Cre, Eliz. 625. | 

It has been already obſerved, that if the ſheriff ſuffer - 
the priſoner voluntarily to eſcape, that the party at whoſe 
ſuit he was in cuſtody, may notwithſtanding, ſuc out any 


tive inheritances of the ſaid priſons ſhall then. be.” | 
Vor, I, N®, 62, 


new execution againſt the perſon eſcaping ; for it wo 
| 4 | 


uld 
be 
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be unreaſonable that he ſhould be allowed to take adyan- | 


tage of his own aCt, or that the creditor ſhould be com- 
pelled, whether he will or no, to take his remedy againſt: 
the ſheriff, who may die or become inſolvent. See Cro. 
Car. 4409. 1 Rol. Abr. 307. 

Therefore where to a ſcire facias quare executionem non, 
upon a judgment, the defendant pleaded, that he was 
formerly taken in execution by a capras ad ſatisfac” upon 
the ſame judgment, and the ſheriff ſuffered him to eſcape, 
to which eſcape the plaintiff then and there conſented ;. 
and this was held ar: ill plea; for the affent ſubſequent 
will not make it an eſcape with the conſent of the 
plaintiff, and therefore he has either his remedy againſt 
the ſheriff, or may retake the party. _ x Salk, 271. 1 
Show. 174. S. P. 

But if a man in execution upon a judgment for debt 
or damages be delivered out of execution, by the ſheriff 
or gaoler who hath him in execution, with the aſlent of 
'him at whoſe ſuit he is in execution ; and after by co- 
Jour of this judgment he takes him again and puts him'in 
Priſon, an audita querela lies upon this matter, and there- 
upon he ſhall be delivered. 1 Rol. Abr. 307. 

By ſtat. 1 Arm. flat. 2. cap. 6. it is enacted, © That if 
any perſon committed, &c. ſhall eſcape from the cuſtody 
of the marſhal of the Queen's Bench for the time being 
or from the priſon of the ſaid Queen's Bench, or from the 
priſon of the Fleet, or either of them, it ſhall and may 
be lawful, upon oath thereof in writing, to be made by 
one or more credible perſon or perſons, before any of the 
Judges of that court where ach ation was entered, or 
judgment and execution were obtained, or where the 
party was ſo committed or charged as aforeſaid, to and 
for ſuch Judge before whom ſuch oath ſhall be made, as 
aboveſaid, and ſuch Judge is hereby authorized and re- 
quired, from rime to time, to grant unto any perſon what- 
ſoever, who ſhall demand the ſame, one or more warrant 
or warrants, under his hand and ſea], therein reciting the 
ation or aCtions, excution or executions, contempt or 
contempts, with which ſueh perſon or perſons ſo eſcaping, 
or going at large, ftood charged or were committed at 
the ſuit of any perſon or perſons, on whoſe behalf ſuch 
warrant or warrants ſhall be demanded at the time of ſuch 
eſcape or going at large, (which ſaid warrant or warrants 
ſhall be in force in all places whatſoever, within that part 
of Great Britain called England), direCted to all ſheriffs, 
mayors, bailiffs, conſtables, headboroughs, and tithingmen 
therein, and thereby commanding them and every of them, 
in their reſpeQive counties, cities, towns,.and precinCts, to 
ſeize and retake ſuch perſon or perſons ſo eſcaped or going 
at large ; and ſuch perſon or perſons ſo retaken upon ſuch 
- warrant forthwith to convey and commit to the common 
gaol of ſuch county where ſuch perſon or perſons ſo eſcaped 
or going at large ſhall be retaken, there to remain without 
bail or mainprize, or being thence upon any account 
whatſoever delivered or removed, until he, ſhe, or they 
ſhall have made full payment or ſatisfaCtion to the reſpec- 
'tive plaintiff or plaintiffs, creditor or creditors in ſuch 
action or aCtions, execution or execution named, or until 
the judgment or judgments, on which ſuch execution or 
executions was or were out againſt ſuch perſon or perſons, 
ſha)l be reverſed or diſcharged by due courſe of law, or 
until judgment in ſuch aftion or aCtions be given for 
ſuch perſon or perſon ſo committed as aforeſaid, or until 
the contempt or contempts for which ſuch perſon or 
'perſons were or ſhall be committed, be cleared and dif- 
charged, &c. 


Before any of the Fudges of that court.) If a perſon charged 
in execution in the King's Bench be turned over to the 


Fleet, and he eſcape, either a Judge of the King's Bench | 


2 Bac. 


or Common Pleas may grant an eſcape- warrant. 
the King and Dunbar, ruled 


Abr. 245. Paſch. 10-Geo. 1. 
on motion. 


Direftd to all heriffs, &c.j If one who is no officer, 
by virtue of the warrant, ſeizes a perſon eſcaping and 
brings him before the ſheriff, he cannot detain him ; for 
being illegally executed, it is the ſame thing as if there! 
had been no warrant at all, 6 Md, 154. | 

| WY 


. 


| committed for non-payment, when the defendant ſuffer- 


'9. /« 4. the aQtion is given to ſuch perſon to whom the 


E 9.C 


To ſeize and retake ſuch perſon er perſons (s + | 
going at large.) One may be taken ad EA wed G 
of an eſcape-warrant; for one may take another Ws. 
Sunday upon freſh purſuit, and this is in the nature of i 
though it be by a new method ; for this is no ori ina) 
proceſs, but the party is in till upon the old took rg 
ment continued down. 2 Salk. 62b. 6 Mid 0. 
253=4: a 

If a perſon is taken upon an eſcape wartant at Eight in 
the morning, and the ſame day obtains a day-rule pur{uant 
to a petition, which was not read in-court till aſter eipht 
yet he ſhall be diſcharged, for as to this purpoſe there 
ſhall be no fraction of a day. 2 Bac. Abr. 245. Tris 
8 Geo. 1. Wilkinſon and Matthews, ; 


Upon any account whatſoever.) A perſon cannot be diy. 
charged upon bringing the money into court. 6 1:9. »; 

Nor can a perſon come out on a day-rule. 6 14. 6+ 

By: ſtat, 5 Arn. cap. g. ſet. 1. All perſons taken by 

virtue of the aCt 1 Ann. /lat. 2. cap. 6. ſhall, inſtead of 
being committed to the common gaol of the county, be 
committed to the priſon where the ſheriff keeps the debtors 
to remain in cuſtody of the ſheriff, ſubjeCt to the "ike 
rules as if they. had been committed to the common goal 
of the way & and if any. perſon ſo committed {hall 
eſcape,. the ſheriff ſhall.be anſ{werable as in caſe of any 
other eſcape. | 

See. 2, It ſhall be Jawſul for the Judges to grant like 
warrants upon oath in writing made beiore any perſon 
commiſhoned to take aſhidavits in the country (the oath 
being filed), as upon like oath made before himſelf. 

Sec2. 3. It ſhall be Jawful to take upon the Lord's day 
any perlon by virtue of any warrant granted in purſuance 
of this or the former a&t. | 

Sec?. 4. If any perſon ſhall be in cuſtody of any ſheriff 
or any other officer, for not performing any decree of 
Chancery or Exchequer, whereby money is decreed to be 
paid, and ſhall eſcape, the perſon to whom the money 
was to be paid ſhall have the ſame remedy againſt the 
ſheriff, as if ſuch perſon had been in cuſtody upon any 
execution at Taw, and ſhall recover the money decreed 
againſt ſuch ſheriff or other officer, with colts, in any 
action of debt, or upon the caſe, in her Majelly's coutts 
at Teftminfler. | 

Error of a judgment in C. B. in an aCtion of debt 
brought by huſband and wife againſt the warden of the 
Fleet for 4647. 6s. 4d. on the eſcape of Oliver Read, 
who was committed by the court of Chancery for that 
ſum. And the declaration fſcts forth, that the fiſth day 
of February, 6 Gee. there was a decree, reciting the bill 
againſt Read & al* by the wiſe only, which ſuit abated 
by her marriage with the other plaintiff, who revived 
the ſuit, and Read put in his anſwer, inſiſting, that he 
had repaid 200,/. part of the money ; and an iſſue be- 
ing directed thereupon, the ſame was tried in a feigned 
iſſue, and found againſt him ;z and then the cauſe was 
heard upon the equity reſerved, when it was referred to 
the maſter to take the account, who after reported 464 / 
65. 2d. to be due, and appointed it to be paid to the 
huſband, 'Then the plaintiff ſet forth, that the report 
was confirmed, and Read proſecuted ſo ſar, as to be 


ed him to eſcape. After judgment by default in C. B. 
it was objected on error by Mr. Strange, that the wite 
ought not to have joined in this ation, for by 5 4un. c- 


money is to be paid by the decree ; and this not being an 
action maintainable at Common Law, they muſt take 1t 
as the ſtatute has given it; and if the wite be joined 
where ſhe ought not, it is error. 1 Rel. Abr. 782. And 
this is in the natwie of a deſtrution of the firſt cauſe of 
adion, and grving the huſband a new one in his own 
right. 1 Sid. 299, Sed: per curiam - though the oryc! 
only appoints it to be paid to the huſband, yet by tbe 
firſt decree, it is direted that the maſter ſhall take 2n 
account what is due to the huſband and wife, which 
ſhews ſhe is intereſted in the caſe, and therefore prope? 
to join in the ation, Judgment arflimed. Stran, 72% 
Ach. 13 Geo. 1, | 

Penalty 
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Penalty of 500/. on gaoler ſuffering banktupts to eſ- 


cape, by ſtat. 5 Geo. 2. C- 3Z9. fett- 18, 36. 


5. Of the proper remedy and nature of the ation to be 
brought for an eſcape ; the perſon's defence, who ſuffered the 
eſcape ; and of pleading freſh purſuit. png 

At Common Law the plaintiff had no remedy againſt 
the ſheriff for an eſcape, whether upon meſne proceſs, or 

in execution, but by ſpecial ation upon the caſe, 2 Infl. 
' 282. 1 Show. 176, 2 Saund. 34. Hard. 30. | 

But now, by an equitable conſtruction of JY/m. 2. 
cap. 11+ ation of debt is given againſt the ſheriffs, and 
By the 1 Rich. 2. cap. 12. againſt the Warden of the 
Fleet (which extends to all gaolers and keepers of pri- 
ſons, though infants or feme coverts, 2 {n/?. 382.) for 
eſcapes in execution. - | Rot 

Alſo the plaintiff, at his eleQion, may maintain either 
| an ation upon the caſe, or debt, for an eſcape in execu- 
tions Cro. Fac. 361, 533, 019, Cro. Eliz. 877. 
Dyer 278. b. See 1 Fon. 144. 1 Sid. 364. 8. C, 

If there be judgment againſt baron and feme, and the 

ſeme only taken in execution, and ſuffered to eſcape, an 
action of debt lies againſt the Marſhal ; for as the plain- 
tif may eleQ to take either the huſband or wife in exe- 
cution, ſo by his eleAion he has made her a ſole debtor 
within the ſtatute of R. 2. although it was objeCted that 
it ſhould be caſe, becauſe the party 1s not totally de- 
prived of his remedy, the huſband being ſtill liable, Cre. 
Fac. 657. 
Y If kar in cuſtody upon a capras utlagatum is ſuf- 
ſered to eſcape, the plaintiff may either maintain an ac- 
tion qui tom againſt the ſheriff, or bring an aCtion of debt 
againſt him in his own right. Cro. Zac. 361, 533, 619: 
Cro. Eliz. 877. 

An aQtion of eſcape is not a Jocal ation, and there- 
fore if one eſcapes out of the Marſhalſea, which is in 
Surry, the ation againſt the Marſhal may be laid in 
Middleſex. Dyer 278, b. See 1 Jon. 144. 1 Sid. 364. 
S. C 


In this aQtion it is not neceſſary to ſet forth all the 
formalities required by law in other caſes, Cro. Eliz. 
877. See 2 Show, 424- | 
Therefore if upon a judgment obtained by the teſtator, 
the executor brings a ſcire facias, and has judgment, 
whereupon a capias ad ſatisfac ifſues, and B. is arreſted, 
and ſuffered to eſcape, the plaintiff, in an aCtion againſt 
the ſheriff for this eſcape, may declare briefly upon the 
Judgment in the ſcire facias, without ſhewing the gra- 
dual proceedings at length, as is uſually done in an ac- 
tion of debt upon a judgment. Carth. 148, 149. 3 
Med. 324. S. C. Cre. Eiz. 877. 

But if the plaintiff declares, that he ſued out a writ 
of execution againſt F. S$, without ſetting forth any judg- 
ment, and that the defendant ſuffered him to eſcape, this 
is an incurable fault ; for by-this means he loſt the be- 
nefit of pleading n»/ tie! record, which he might do if the 
plaintiff had ſet forth the judgment. 1 Saund, 37—8. 
| 4 Lev. 191. and 1 Sid. 306. S. C. 

If A. recovers againſt B. as executor, and has him 
in execution, and the ſheriff ſuffers him to eſcape, the 
ation muſt be brought as executor in the detinet only, 
and not in the debet and detinet. x Lutw, 893. Comb. 
I14. S. C. . 

Tf the plaintiff declares, that the priſoner was com- 
mitted, and eſcaped, but dces not ſay, Prout patet per 
recordum ; yet upon a general demurrer this ſhall be 
good ; for the giſt of the aftion was the eſcape, and the 
commitment only inducement. 2 Salk. 565. 5 Med. 8. 

C. See 3 Lev. 393- 

If in eſcape the plaintiff declares, that he had F. S. 
and his wife in execution, and that the defendant ſuffered 
them to eſcape, and the jury find ſpecially, that the huſ- 
band only was taken in execution (it being for a debt 
due from the wife before coverture), and that he eſcaped; 
this is ſufficient, and the plaintiff ſhall have judgment ; 
for the. ſubſtance of the iflue is found, though not pur- 
ſuant to the declaration. 1 Sid. 5. | | | 

S0 in an aCtion on the caſe for the eſcape of 4. where 


be Jury found that 4. was taken by F. S. the co 


K -8 4. 
ſheriff, and_ not by the defendant, 
but finding that he was legally 


he ſuffered him to eſcape, 
Cro. Fac. 380. 


nt, the preſent ſheriff; 
in his cuſtody, and that 
the plaintiff had judgment: 


The plaintiff declared, that whereas he had a good 
cauſe of ation againſt A. and ſued out a latitat againſt 
him ;,the defendant being ſheriff, arreſted him, and ſuf- 
fered him to eſcape z upon trial at #i/i prius, the plaintiff 
was nonſuit, becauſe he could prove no cauſe of action 


againſt 4, But Hale Chief Juſtice ſaid, that if the 


plaintiff had declared of a debt of 40; and upon evi- 
dence could prove but 30s. it had been ſufficient ; but 
the book adds a quere, it being a ſpecial ation upon the 
caſe. 2 Lev. 85. | | 

By the ſtat. 8 & 9g IV. 3. cap. 27. ſeft. 12; reciting, 
that the way of proceeding againſt the Warden of the 
Fleet priſon, by bill in the courts of Common Pleas and 
Exchequer at JYe/lminfler, is found to be very dilatory ; 
it is enaCted, © That it ſhall and may be lawful to and 
for any perſon or perſons, having cauſe of ation againſt 
the Warden of the Fleet priſon, vpon bill filed in the ſaid 
courts of Common Pleas or Exchequer againſt the ſaid 
Warden, and a rule being given to plead thereto to be 
out eight days at moſt after filing ſuch bill, to fign judg- 
ment againſt the ſaid V/arden of the Fleet, unleſs he plead 
to the ſaid bill within three days after ſuch rule is out.” 

If the priſon takes fire, by means whereof the priſoners 
eſcape, this ſhall: excuſe the ſheriff, and he may well 
plead it. 1 Rel. Abr, 808; 

So if the priſon is broke by the King's enemies, this 
ſhall excuſe the ſheriff, for he can have no remedy over 
againſt them. 4 Co. 84. 1 Rol. Abr. $08. 

But if the priſon was broke by rebels and traitors, the 
King's ſubjeQs, this ſhall not excuſe him, for he may 
have his remedy over againſt thoſe. 4 Co. 84. 1 Ro!: 
Abr. 808. Aa 

If a prey in execution eſcapes without the aflent 
of the ſheriff, &c. and he make freſh purſuit, and re- 
take him before any aftion brought againſt him, this ſhall 
excuſe the ſheriff, Cro. Fac. 657. 1 Fon. 144. 1 Rol. 
Abr. 808. 

So the ſheriff may plead, that the priſoner eſcaped the 
16th day of December, and that he made freſh ſuit, and 
retook him the 17th day of December, and detained him 
in execution ; for it is ſufficient, if he did all he could, 
though he Joſt fight of him in the night, or otherwiſe, 
1 Rol: Abr. 809. Dalit. Sheriff 562. 

So if a priſoner eſcapes, and ſeveral days after, but as 
ſoon as the ſheriff has notice of it, he makes freſh ſuit, 
and retakes him before any aftion brought, this ſhall ex- 
cuſe him. 1 Rol: Ar, 809. | | | 

If in debt upon an eſcape, the plaintiff ſets forth in 
his declaration a voluntary eſcape, the defendant may 
plead, that he took him upon freſh purſuit, without tra- 
verling the voluntary eſcape ; for it was impertinent for 
the plaintiff to alledge it, and no way neceflary to his 
ation. 1 Pent. 211, 217. 

It was formerly held, that the ſheriff, &c. might give 
ſreſh purſuit in evidence, and need not have pleaded it. 
See 1 Med. 116. 1 81d. 13. 

But now by the 8 & g IF. 3. cap. 27. ſet. 6. it is 
enacted, ** T hat mo retaking on freſh purſuit ſhall be 
given in evidence on the trial of an iſſue in any action 
of eſcape againſt the Marſhal or Warden, or their re- 
ſpeive deputy or deputics, or againſt any other keeper 
or keepers of any other priſon or priſons, unleſs the ſame 
be ſpecially pleaded ; nor ſhall any ſpecial plea be taken, 
received,” or allowed, unlefs oath be firſt made in writing 
by the Marſhal or Warden, or their reſpeQive deputy or 
deputies, or by ſuch other keeper or keepers of any 
other priſon or priſons, againſt whom ſuch aCtion ſhall be 
brought and filed in the proper office of the reſpeCtive 
courts, that the priſoner for whoſe eſcape ſuch ac- 
tion is brought, did, without his conſent, -privity, or 
knowlege, make ſuch eſcape; and if ſach affidavit ſhall 
at any time afterwards appear to be falſe, and the 
Marſhal or Warden, or other keeper or keepers of any 
other priſon or priſons, ſhall be conviQed thereof by due 
courſe of law, ſuch Marſhal or Warden, or other keeper 

| or 
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of keepers of any other priſon or priſons, ſhall forfeit the | 


ſum of 500 1.” 

If an aCtion of eſcape be brought againſt the ſheriff, 
and the judgment upon which it is found is reverſed 
before ſuch time as the defendant is forced to plead, he 
may plead nut tiel record; for collateral things executory 
are as if no judgment had ever been, when reverſed. 8 
Co. 142. Dalt. Sheriff 563. 

If a priſoner taken on a capias al ſatisfaciendum pays the 
debt to the Marſhal for the uſe of the plaintiff in the ori- 
ginal aftion, and is thereupon diſcharged, yet he cannot 
plead it to an ation brought againſt him. for the eſcape ; 
for the Marſhal had no authority to receive the money, 
the words of the writ being, Duod capias, &c. & eum 
ſalve cuftadias ita quod habeas corpus ejus coram juſliciar* 
tiel jour ad ſaticfaciend the plaintiff, See Cro. Eliz, 
404. 1 Med. 194. 2 Fon. 97. 1 Lutw. 587. 

For more learning on this ſubjeft, ſee 10 Vin. Abr. tit. 
Efcape. | 


IT, Of eſcape in criminal caſes, 


Under this head is conſidered, , 


1. What ſhall be judged an eſcape ; and where ſuch eſcape 
1s to be efleemed voluntary, and where negligent. 


2. Where the priſoner may be retaken after an eſcape ; and 
whether the eſcape 1s excuſed by ſuch a retaking, or by killing 
the priſoner, if he cannot be retaken, 


3. How the officer ſuffering an eſcape is to be indifted ; 
and in what manner an eſcape 15 to be tried and adjudged. 


4. How a voluntary and negligent eſcape are to be pu- 
niſhed. 


5. Aiding cr aſſling priſoners to attempt to eſcape, how 
puniſhed, 


T. What ſhall be judged an eſcape ; and where ſuch eſcape 
is to be efleemed voluntary, and where negligent. 

There muſt be an aCtual arreſt, and therefore, if an 
officer having a warrant to arreſt a man, ſee him ſhut up 
in a houſe, and challenge him as his priſoner, but never 


aQtually have him in his cuſtody, and the party get free, 
the officer cannot be charged with an eſcape. 2 Haw. 
P, C. 129. 


As there muſt be an actual arreſt, ſuch arreſt muſt alſo 
be juſtifiable ; for if it be either for a ſuppoſed crime, 
where no ſuch crime was committed, and the party nei- 
ther indiCted nor appealed, or for ſuch a flight ſuſpicion 
of an aCtual crime, and by ſuch an irregular mittimus as 
will neither juſtify the arreſt nor impriſonment, the of- 
ficer is not guilty of an eſcape by ſuffering the priſoner to 
go at large: and it ſeems to be a good general rule, that 
wherever an impriſonment is ſo far irregular, that it will 
be no offence in the priſoner to break from it by force, 
it can be no offence in the officer to ſuffer him to eſcape. 
2 Hawk. P. C. 129. | 

As the impriſonment muſt be juſtifiable, ſo mult it be 
alſo for a criminal matter; and ſome are ſaid to have 
holden, that no eſcape is criminal, but where the com- 
mitment is for felony. However it is certain, that the 
eſcape of one committed for petit larceny only, is crimi- 
nal ; and it ſeems moſt agrecable to the general reaſon of 
the law, that the eſcape of a perſon committed for any 
other crime whatſoever, ſhould alſo be criminal ; for 
ſurely, wherever the public juſlice requires that a per- 
ſon be committed for a crime, it likewiſe requires that 
he be ſafely kept under ſuch commitment, and conſe. 
quently may reaſonably demand public ſatisfaftion of the 
officer to whoſe cuſtody he is committed, if he negleCt to 
keep him as he ought. 2 Hawk. 129. 

As the impriſonment muſt be juſtifiable, and for 
fome crime, ſo muſt its continuance, at the time of the 
eſcape, be grounded on that ſatisfation which the pub- 
lic juſtice demands from ſuch crime ; for if a priſoner be 
acquitted, and detained only for his fees, it will not be 
criminal to ſuffer him to eſcape, though the judgment 
were, that he be diſcharged, paying his fees ; ſo that till 


they be paid, the firſt impriſonment continued lawful, 
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as before ; for inaſmnch as he is detained, not as a cri 
minal, but only as a debtor, his efcape cannot be Doo 
criminal than that of any other debtor ; yet if a —__ 
convicted of a crime be condemned to impriſonment 
for a certain time, and alſo til he pay his fees _ 
he eſcape, after ſuch time is elapſed, without Paying them 
perhaps ſuch eſcape may be criminal, for that it was par. 
.of the puniſhment, that the impriſonment be continacd 
till the fees ſhall be paid ; but it ſeems, that this is £9 be 
intended where the tees are due to others as well as the 
nes for otherwiſe the gavler will be the only ſufferer 
y the eſcape, and it will be hard to puniſh him for ſus. 
gps an injury to himſelf only, in the non payment of 
a debt in his own power to releaſe, 2 Haw, P. E. 
129, 130. 

It is an eſcape, in ſome caſes, to: ſuffer a priſoner to 
have greater liberty than by the law he ought to have; 
as to admit a perſon to bail, who by law ought not to be 
bailed, but to be kept in cloſe cuſtody; or to permit a 


| [Priſoner to go out. of the limits of the priſon : yet ſome 


ſeem to have holden, that in this Jaſt caſe it ſhall not be 
adjudged an eſcape, unleſs the priſoner be found to have 
had an intention to eſcape ; but it will be difficult to 
maintain, that the offence of the gaoler can depend on'the 
intention of the priſoner. 2 Hawk. 130. 

If the gaoler ſo cloſely purſue the priſoner, who flies 
from him, that he retake him without loſing ſight of him, 
the law looks on the priſoner ſo far in his power all the 
time, as not to adjudge ſuch a flight to amount at all to 
an eſcape : but if the gaoler once loſe ſight of the pri- 
ſoner, and afterwards retake him, he ſeems in ſtriQtnef; 
to be guilty of an eſcape ; and @ fortior: therefore, if he 
kill him in the purſuit, he is in like manner guilty, though 
he never loſt ſight of him, and could not otherwiſe take 
him, not only becauſe the King loſes the benefit he 
might have had from the attainder of the priſoner, by 
the forfeiture of his goods, &'c, but alſo becauſe the pub- 
lic juſtice is not ſo well ſatisfied by the killing him in 
ſuch an extrajudicial manner. 2 Hawk, 130. 

While the privileges of ſanQtuaries were allowed, if a 
ſheriff, conduCting a priſoner to gaol, had brought him 
in the way, through the limits of ſuch a franchiſe, and 
the priſoner had claimed the privilege of it, and by that 
means got free, it ſeems that the ſheriff was guilty of an 
eſcape ; for that it was his fault, by bringing his priſoner 
that way to gaol, to give him an opportunity of claiming 
the franchiſe. 2 Hawk. 130. 

Alſo while the law allowed thoſe, who had the benefit - 
of the clergy, to free themſelves from priſon in certain 
caſes, by making their purgation before the ordinary, it 
was an eſcape in the ordinary, to ſuffer ſuch perſons to 
deliver themſelves by it, in ſuch caſes in which they 
ought not to have been admitted to it. 2 Hawk. 130. 

Ie a priſoner be reſcued by enemies, the gaoler 1s not 
guilty of an eſcape, as he would have been, by the better 
opinion, if he had been reſcued by ſubjects, becauſe there 
is a legal remedy againſt them. 2 Hawk. 130. 

There can be no doubt, but that wherever an officer, 
who hath the cuſtody of a priſoner, charged with and 
guilty of a capital offence, doth knowingly give him bis 
liberty, with an intent to ſave him either from his trial 
or execution, be is guilty of a voluntary eſcape, and 
thereby involved in the guilt of the ſame crime of which 
the priſoner was guilty, and ſtood charged with. And 
it ſeems to be the opinion of Sir AJatthew Hale, that 1 
ſome caſes an officer may be adjudged guilty of ſuch 
eſcape, who bath not ſuch intent, but only means to give 
his priſoner that liberty which by the law he hath no cv 
lour of Tight to give him ; as where a gaoler bails a pri 
ſoner who is not bailable. But it ſeems agreed, that 4 
perſon who hath power to bail, is guilty only of a neg: 
ligent eſcape, by bailing one who is not bailable ; neither 
can I meet with any authority in other books to ſupport 
the above mentioned opinion, that the bailing of one wi9 
is not bailable, by one who. hath no. power to bal], mult 
neceſſarily be eſteemed a voluntary eſcape ; but the cor- 
trary opinion ſeems more agreeable to the purview of ſtat, 
5 Ed. 3. cap.'8 ſet forth more at large in the ſubſequent 


part of this title, Alſo there are ſome caſes wherein 
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an officer ſeems to have been found to have knowingly 
ven his priſoner more liberty than he, ought to have had, 


0 out of the priſon on his promiſe of returning, or 
to g9 among his friends, to find ſome who. would war- 
rant goods to be his own, which he is ſuſpeCted to have 
Aolen, and yet ſeems to have been only adjudged puilty of 


as tOg 


a negligent eſcape. But it muſt be confeſſed, that in' 


theſe caſes the priſoner was accuſed of larceny ; and it 
doth not appear whether he were bailable or not, and 
enerally the old caſes concerning this ſubjeCt are ſo very 
briefly reported, that it 1s very difhicult to make an exact 
fate of the matter from them; however, thus much 
ſeems clear, that if in the caſes above mentioned, the of- 
Fcer were only guilty of a negligent eſcape, in ſuffering 
the priſoner to go out of the limits of the priſon, without 
any ſecurity for his return, he could not have been guilty 
jn a higher degree, if he had taken bail for his return ; 
from which it ſeems reaſonable to'infer, that it cannot 
be in all caſes a general rule, that an officer is guilty of 
a voluntary eſcape by batling his Priſoner, whom he hath 
no power to bail ; but that the judgment to be made of 
all offences of this kind muſt depend on the circumſtarices 
of the caſe, as the heinouſneſs of the crime with which 
the priſoner is charged, the notoriety of his guilt, the 
improbability of his returning to render himſelf to juſtice, 
the intention of the officer, the motives on which he 
ated, &c. 2 Hawk. P. C. 130, 131. © 

Neither is it a certain rule, that an officer, who un- 
lawfully, knowingly, and willingly ſuffers a capital of- 
ſender to eſcape, is in all caſes to be adjudged guilty of a 
voluntary eſcape ; for where an ordinary ſuffered a clerk, 
attainted, being committed to his cuſtody, to free him- 
ſelf from impriſonment by making his purgation, he 
might be truly ſaid to have ſuffered ſuch priſoner to eſcape 
unlawfully, knowingly, and willingly ; and yet it ſeems 
that he was guilty 'only of a negligent eſcape, for that he 
did not ſave the priſoner from execution, which was 
excuſed by the privilege of the clergy, but only from the 
impriſonment, 2 Hawk, 131. 


2. There the priſoner may be retaken after an eſcape , and 
whether the eſcape is excuſed by ſuch a retaking, or by killing 
4be priſoner, if he cannit be retaken. 

- It ſeems to be clearly agreed by all the books, that an 
officer making a freſh purſuit after a prifoner, who hath 
eſcaped through his negligence, may retake him at any 
time after, whether he find him in the ſame or in a dif- 
ſerent county. And it is ſaid generally in ſome books, 
that an officer who hath negligently ſuffered a priſoner to 
eſcape, may retake him wherever he finds him, without 
mentioning-any freſh purſuit; and indeed, fince the li- 
berty gained by the prifoner is wholly owing to his own 
wrong, there ſeems to be no reaſon he ſhould take any 
manner of advantage from it. But where a pgaoler hath 
voluntarily ſuffered-a priſoner to eſcape, it is ſaid by ſome, 
that he can no more juſtify the retaking him, than if he 
had never had him in cuſtody before, becauſe by his own 
free conſent he -hath admitted, that he hath nothing to 


do with him. And it ſeems to 'be holden by Sir Hlliam 


Staundforde, that after a gaoler hath been fined for ſuf- 
fering a priſoner negligently to eſcape, he cannot after- 
wards retake him ; but the book on which alone he ſeems 
to ground his opinion, doth not fully come up to it ; for 
the. purport-of it ſeems to be no more than this, that a 
gaoler's retaking of a priſoner, aſter he hath been fined for 
an eſcape, ſhall be to no purpoſe, for that it is contrary 
© the record, by which it appears, that the priſoner bath 
been at large ; by which it ſeems only to be intended, 
that a 'gaoler, who hath been fined for an eſcape, ſhall not 
avoid the judgment of his fine by retaking the priſoner : 
but I do not ſee how it can be colleQted from hence, 
that he cannot juſtify the retaking him. 2 Hawk. P. C. 
131, 132, | : 
It is, perhaps, the better opinion, that wherever a 
priſoner, by the negligence of his keeper, gets fo far out 
of his power that the keeper loſes ſight of him, the keeper 
18 finable at the diſcretion of the court, notwithſtanding 
he retook him immediately after; for it ſeems agreed, 
that this is to be adjudged a negligent eſcape, which 
 Vor, 1, N®. 62, | 6 I 
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implies an offence, and conſequently that it muſt be. pu+ 
niſhable. It is true, indeed, that in an aQtion agaibilt a 
gaoler, for ſuffering, one arreſted .ih a civil aCtion to 
eſcape, it is a good excule for the gaoler, that, before the 
action brought, he'retook the priſoner upon freſh Tuit, 
which is well maintained by ſhewing that he purſued him 
immediately after notice of the eſcape, though it were 
ſome hours after it, and retook him ; but it does not from 
hence follow, that the like excuſe will ſerve for the neg- 
ligent eſcape of a criminal, becauſe this is an offence 
again{t the public, but the other is only a private damage 
to the party: neither will it be a hardſhip to the of- 
ficer, to be expoſed to ſuch puniſhment as the court, in 
diſcretion, ſhall think fit to impoſe upon him for the neg- 
ligent eſcape of a criminal, as.it would be to be liable to 
an aCtion of eſcape, for ſuffering a perſon in his cuſtody, 
in a civil aCtion, to eſcape ; for that in the former calc 
the court would moderate his fine according -to the cir- 
cumſtances of the whole matter, and would certainly mi- 
tigate, if not wholly excuſe it, if he ſhould appear to have 
taken all reaſonable care : but in the other caſe, if he 
ſhould be liable to an aQtion, his judgment would not lie 
in the diſcretion of the court, but he would be bound to 
pay the whole debt, for which the party was in cuſtody, 
if the eſcape ſhould be adjudged againſt him. However, 
it 1 certain, that it will be no advantage to a gaoler to 
retake his priſoner, after he has been fined for the eſcape, 
as hath been ſhewn in the precedent ſeQtion ; alſo it is 
clear, that he cannot excuſe himſelf by killing a priſoner 
in the purſuit, though he could not poſlibly retake him ; 


but muſt, in ſuch caſe, be contented to ſubmit to ſuch 


fine as his negligence thall appear to deſerve, 2 Hawk. 
P. C. 132. | 


. How the officer ſuffering an eſcape is to be indifted; 
and in what manner an eſcape is to be tried and adjudged. 

It ſeems clear, that every -indictment for an eſcape, 
whether negligent or voluntary, muſt expreſsly ſhew, that 
the party was aQuually in the defendant's cuſtody for a 
crime, aCtion, or commitment for it; and that it is not 
ſufficient to ſay, that he was in the defendant's cuſtody, 
and charged with ſuch a criwe; for that a perſon in 
cuſtody may be ſo charged, and yet not be in cuſtody by 
reaſon of ſuch charge: and it ſeems alſo, that every ſuch 
inditment muſt expreſs]y ſhew that the priſoner went ac 
large, which is moſt properly expreſſed by the words 
exivit ad largum, Alſo it ſeems neceſflary to ſhew the 
time when the offence was committed, for which the 
party was in cuſtody, not only that it may appear, that 
1t was prior to the eſcape, but alſo that it was ſubſequent 
to the laſt general pardon. ' Alſo it ſeems clear, that 
every indiftment for a voluntary eſcape mult alledge that 
the defendant felonice & woluntarie A. B. ad largum ire 
arte] ; and mult alſo ſhew the ſpecies of the crime for 
whic the party was impriſoned ; for it is not ſufficient 
to ſay in general, that he was in cuſtody for felony, &c. 
for that no one can be puniſhed in this degree, but as in- 
volved in the guilt of the crime for which the party was 
in his cuſtody ; and therefore the particular crime muſt 
be ſet forth, that it my appear, that the princjpal is at- 
tainted for- the very fame crime, if it were felony, or 
that it was in truth committed, if high treaſon. Bar it 
ſeems queſtionable, whether ſuch certainty, as to the 
nature of the crime, be neceffary ih an indiment for a 
negligent eſcape, for that it is not material, in this caſe, 
whether the perſon who eſcaped were guilty or not. 
2 Hawk. P. C, 132, 133- | | 

Where perſons being preſent in a court of record, are 
committed to priſon by ſuch court, the keeper of the 
gaol is bound to have.them always ready, whenever the 
court ſhall demand them of him; and if he ſhall fail to 
produce them at ſuch demand, the court will adjudge him 
guilty of an eſcape, without any farther enquiry, unleſs 
'he have ſome reaſonable matter to alledge in his excuſe, as 
chat the priſon was ſet on fire, or broke open by enemies, 
&c. for he ſhall be concluded, by the record of the com- 
mitment, to deny that the priſoners were in his cuſtody. 
And ſome have holden, that.if the gaoler ſay nothing in 


. 


[his excuſe of ſuch an eſcape, it ſhall be adjudged volun- 
| 9 B \ tary 
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tary 3 but I cannot find any reſolution to this purpoſe ; 
and where it ſtands indifferent, whether an eſcape be neg- 
ligent or voluntary, it ſeems difficult to maintain that it 
ought to be adjudged a crime of ſo high a nature, without 
a previous rial, 2 Hawk. P.C. 133. 

As to other priſoners who are not ſo committed, but 
are in the cuſtody of a gaoler, ſheriff, conſtable, or other 
perſon, by any other means whatſoever, it ſeems agreed, 
that the perſon who has them in cuſfody is in no caſe 
puniſhable for their eſcape, except in ſome ſpecial caſes, 
until it be preſented: for the better underſtanding 
whereof, it is neceffary to obſerve, that by ſtat. Y/P. 1. 
cap. 3. it is enated, that ** Nothing be demanded nor 
taken, nor levied by the ſheriff, nor by any other, for 
the eſcape of a thief, or felon, until it be judged for an 
eſcape by the Juſtices in eyre; and that he who does other- 
wiſe, ſhall reſtore to him or them that have paid it, as 
much as he or they have taken or received, and as much 
alſo unto the King.” : 

It hath been adjudged, that this ſtatute reſtrains not 
the court of King's Bench from receiving ſuch preſent- 
ments, for that its juriſdiCtion includes in it that of Juſtices 
in eyre, and this court is itfelf the higheſt court of eyre. 
2 Hawk. P. C. 134. 

It is farther enafted, by ſtat. gr Eg. 3. c. 14. © That 
the eſcape of thieves and felons, and the chattels of fe- 
lons and of fugitives, and alſo eſcapes of clerks convicts, 
and of their. ordinary's priſon, from thenceforth to be 
judged before any of the King's Juſtices, ſhall be levied 
from time to time, as they ſhall fall, as well of the time 
paſt, as time to come.” By which it ſeems to be implied, 
that other Juſtices, as well as thoſe in eyre, may take 
cognizance of eſcapes ; and it is certain, that Juſtices of 
gaol-delivery may puniſh Juſtices of peace for a negligent 
eſcape, in admitting perſons to bail, who are not bail- 
able. 2 Hawk, P. C. 134- 

And it is farther enaCted, by ſtat. 1 Rich, 3. cop. 3. 
& That Juſtices of peace ſhall have authority to inquire, 
in their ſeſſions, of all manner of eſcapes of every perſon 
arreſted and impriſoned for felony ” 

It is laid down as a rule, by Sir J/illiam Staundford, 
that wherever an eſcape is finable, the preſentment of it 
is traverſable ; but that where the offence is amerciable 
only, there the preſentment is of itſelf concluſive ; ſuch 
amercements being reckoned among thoſe minima de gui- 
bus non curat lex; and this diſtinftion ſeems to be well 
warranted by the old books. 2 Hawk. P. C. 134, 


4. How a voluntary and negligent eſcape are to be pu- 
niſhed. 

c* ſeems to be generally agreed, that ſuch efcape amounts 
to the ſame kind of crime, and is puniſhable in the ſame 
degree, as the offence of which the party was guilty, and 
for which he was in cuſtody, whether 1t be treaſon, fe- 
lony, or treſpaſs ; and whether the perſon eſcaping were 
actually committed to ſome gaol, or under an =—_ only, 
and not committed; and whether he were attainted, or 
only accuſed of ſuch crime, and neither indiCted nor ap- 
pealed : and it is faid to be no excuſe of ſuch eſcape, 
that the priſoner had been acquitted on an indiCtment of 
death, and only committed till the year and day be paſled, 
to give the widow, or heir of the deceaſed, an opportu- 
nity of bringing their appeal. . 2 Hawk, 134. 

Alſo ſuch an eſcape, ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, ſeems to be pu- 
niſhable in the fame manner as if he were ever fo 
rightfully intitled to ſuch cuſtody ; for that the crime is 
in both caſes of the very ſame ill conſequence to the 
public; and there ſeems to be no reaſon that a wrong- 
ful officer ſhould have greater favour than a rightful, and 
that for no other reaſon but becauſe he is a wrongful one. 
a Hawk. P. C. 134- | 

Alſo if the warrant of a commitment do plainly and 
expreſsly charge the party with treaſon or felony, but in 
ſome other reſpe& be not ſtrialy formal, yet it ſeems, 
that it may be probably argued, that the gaoler ſuffering 
an eſcape, is as much puniſhable as if the warrant were 
perfeAly right ; for it would be highly inconvenient to 


| the wound, yet fince it is, in truth, 


COI—_ 


| 


E 8 © 
commitments, which, being generally made 


of no great knowlege in the law, cannot be 
be always agreeable to its form; and therefo 


| 
by perſon 
Expected to 


be good in ſubſtance, the public good "ib if the 


that the gaoler be as much bound to obſerve Fo — 
they were ever ſo exatly made, 2 Hawk. P. © = if 
? , 


135. 
| Gut it ſeems to be agreed, that no eſca 
to a capital offence, unlefs the cauſe for which the 
' was committed were aCtually ſuch at the time of 
eſcape ; and therefore, if a gaoler ſuffer one to ef: T 
who is committed for having given a dangerous wo = 
to another, who afterwards dies of fuch wound deer 
[18 not guilty of felony, for that the offence of *s " 
ſoner was but a treſpaſs at the time of the eſcape; 7 
| though by a fiftion of law it be afterwards, for ſome nur. 
poſes, eſteemed a felony from the time of the giving o 
| no felony ti 
death of the party, it ſhall be afterwards ——— 
10 reſpect of thoſe only who were privy to the giving of 
the wound. 2 Hawk. P. C. 135. : X 
Alſo it ſeems clear, that he who ſuffers another to «&. 
cape, who was in his cuſtody for felony, cannot be ar. 
,raigned for ſuch eſcape as for a felony, until the principal 
be attainted ; for that he who ſuffers ſuch eſcape is, þ 
the better opinion, not puniſhable in this degree, but ak X 
acceſſory to the felony; and it is a rule, that no accefſo 
ought to be tried till the principal be atcainted : yet it ſeemg 
certain, that one accuſed of ſuch an eſcape may be indiQed 
and tried for a miſpriſon, before the attainder of the Princi= 
pal offender ; for that whether ſuch offender were guilty 
or innocent, it was a high contempt to ſuffer him to 
eſcape : and if the commitment were for high-treaſon 
and the perſon committed a&tually guilty of it, it ſeems, 
that the eſcape is immediately puniſhable as high-treaſon 
alſo, whether the party eſcaping be ever convicted of ſuch 
crime or not; for that there are no acceſſories in hig 
treaſon, but all who are guilty of aſliſting the party guilty 
of _ crime, _ _ a manner as would make them 
acceſſories to a felony, are accounted principals i 
treaſon. 2 Hawk, P. C. 135. ROM SOS 
Allo it ſeems to be clear, that no' one is punifhable in 
this degree for a voluntary eſcape, but the perſon only 
who 1s aCtually vie of it; and therefore, that the prin- 
cipal gaoler is only finable for a voluntary eſcape ſuffered 
| by his deputy, for that no one ſhall ſuffer capitally for the 
crime of another. 2 Hawk. P. C. 135. 
It ſeems to be taken for granted at this day, that who- 


PE Can amounx 


w__ _—— ———— —_— 


; 


—_ 


ever de fatto occupies the office of gaoler is liable to an- 
hat, for ſuch an eſcape; and that it is no way material 


whether his title to the office be legal or not. 2 Hawk. 
P, C. 135- 


Alfo it ſeems to be the better opinion, that a ſheriff is 
as much liable to anſwer for an eſcape ſuffered by his 


 bailiff, as if he had aCtually ſuffered it himfelf, and that 


the court may charge either the ſheriff or bailiff for ſuck 
an eſcape ; and that if a deputy gaoler be not ſufficient to 
anſwer a negligent eſcape, his principal muſt anſwer for 


him : but it the gaoler who ſuffers an eſcape have an 


eſtate for life, or years, in the office, I do not find it 


agreed how far he in reverſion is liable to be puniſhed. 2 


Hawk. P. C. 135, 136. 

It ſeems the better opinion, that one negligent eſcape 
will not amount to a forfeiture of the gaoler's office, as 
one voluntary one will ; yet if a gaoler ſuffer many neg- 
ligent eſcapes, it is ſaid, that he puts it in the power of 
the court to ouft him of his office by its diſcretion. 2 


| Hawk. P. C. 136. 


It ſeems to be certain, that wherever a perſon is 
found guilty, upon an indiftment, or preſentment, of a 
negligent eſcape of a criminal aQtually in his cuſtody, he 


ought to be condemned in a certain ſum to be paid to 


the King, which ſeems moſt properly to be called a fine; 
but this doth not clearly appear from the old books, for 


in ſome of them it ſeems to be taken as a fine, in others 
as an amercement, and in others it is ſpoken of gene- 
rally, as an impoſition of a certain ſum, and without any 


mention either of fine or amercement. But where the 


| ſuffer gaolers to take advantage of a flip of this kind in | 


books ſpeak of the puniſhment of a vill, or wy" for 
| uffering | 


| 
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, on to eſcape without being arreſted, they 
fſſering 3 fo: take it as an amercement, and not as a 
_ ro.” where a ſheriff, having returned a cepi corpus 
p a vw King's Bench, or a capias againſt a man'on an 
nd of felony, does not bring him in at the day, 
Foe Lat be is, by the courſe of the ſaid court, to 
b amerced, not fined. 2 Hawk. P. C. 136. 
m_ hath been holden, that a negligent eſcape may be 
-doned by the King before it happens, but that a vo- 
Juntary one cannot be ſo pardoned. 2 Hawh, P. C, 


3 it ſeems, by the Common Law, the penalty for 
ſuffering the negligent eſcape of a perſon attainted was 
* courſe 1001. and for ſuffering ſuch eſcape of a per- 
G indicted, and not attainted, was 5 /. but if the per- 
_ eſcaping were neither attainted nor indifted, it ſeems 
_— it was leſt to the diſcretion of the court to aſſeſs 
fuch a reaſonable forfeiture as ſhould ſeem proper ; and 
if the party bad twice eſcaped, it ſeems, that the pe- 
alties above mentioned were of courſe to be doubled ; 
malt ens, that the forfeiture was to be no greater for 
{ſuffering 3 priſoner, committed on two ſeveral accuſa- 
tions, to eſcape, than if he had been committed but on 
one. p 2 Haw#. P. C. 136. q 6 : 

As to the manner offences of this kind are puniſhable 
by ſtatute) it 18 recited by 5 Ed. 3: cap. 8. * That per- 
ſons indiCted of felonies in times paſt, had removed the 
_ inditments before the King, and there yielded them- 
ſelves, and by the Marſhals of the King's Bench had 
been incontinently let to bail, and after had done many 
evil deeds, &c.” And thereupon it is enaCted, © That 
fuch inditees and appellees ſhall be ſafely and ſurely kept 
in priſon, as belongeth to them, according to the charge 


which the faid Marſhals ſhall have of: the Juſtices; and] 


if any Marſhal ſhall do otherwiſe, at the complaint of 
every man that will complain, the Juſtices ſhall do him 
right during the terms ; and in the end of the terms, 
upon their riling, the ſaid Marſhals ſhall chooſe before the 
faid Juſtices, before they depart, their places, in what 
town they will keep ſuch priſoners at their peril: and in 
the fame town they ſhall allow to them houſes to keep 
ſach priſoners at their own coſt and charges; and 
there they ſhall keep them in priſon, and ſhall not 
fuffer them to go wandering abroad, neither by bail, or 
without bail. And if any ſuch priſoner be found wan- 
dering out of priſon, by bail, or without bail, and that he 
be found at the King's ſuit, or at the ſuit of the party, 
the Marſhal which ſhall be found thereof guilty, ſhall 
have half 4 year's impriſonment, and be ranſomed at the 
King's will; and the Juſtices ſhall thereof make inquiry 
when they ſee time ; and as to the Marſhals, it ſhall be 
done within the verge that which reaſon will. And in 
caſe that the Marſhals ſuffer by their aſſent ſuch priſoners 
to eſcape, they ſhall be at law, as before the time of the 
ſtatute they had been. And the King intendeth not by 
this ſtatute to loſe the efcape, where he ought to have the 
fame.” | 

Alſo it is enated, by tg HH. 7. c. 10, ** That every 
ſheriff have the cuſtody of the King's common gaols, 
during the time of his office, except all gaols whereof any 
perſon or perfons have the keeping of eſtate of inherit- 
ance: and that all letters patents made for term of life, 
or years, of the keeping of the ſaid gaols, &c. ſhall be 
annulled and void.” And then it is recited by the ſaid 
ſtatute, * That divers perſons before that time, for trea- 
fons and felonies, had been taken, ſome for ſuſpeCtion of 
the ſame deeds, and ſome upon indidtments, and there- 
upon brought to the ſame gaols, and ſome time remained 
in the keeping of the perſon that fo arreſted them for 
the ſaid cauſes ; and that ſuch perſons, by colour of neg- 
ligence, ſubtilly and craftily, and oftentimes for favour, 
mede, affe&ion, or corruption, fuffered the ſaid offenders 
to eſcape, as if it had been by negligence, to the overt 
and expreſs impediment of juſtice: and when ſuch ef- 
capes had been found before Juſtices, having authority to 
inquire thereof, and thereupon the parties convicted, or 


wa themſelves to make a fine for the ſame, ſmall 


nes had been ſet in thoſe cauſes, to the little dread and | 


| 8.4 © 
whereof, great and arrant felons and heinous murderers 
have eſcaped, Se,” Arid thereupon it is enaCted, money ; 
for every negligent eſcape from any ſheriff, having the 
ny by any gaol, or from any conſtable of caſtle, or 
other, being keeper of any gaols.where ſuch priſoners ac- 
cuſtomably have been, or {all be kept, of perſons indicted 
of high-treaſon being in their keeping, that no leſs fine 
be ſet or made for every ſuch eſcape, than 100 marks, 
and more, by the diſcretion of the Juſtices that ſhall 
afſeſs ſuch fines : and for every eſcape of perſons eſcaping, 
being in their keeping for ſuſpeQion of high-treaſon, no 
leſs fine to be ſet ne made than 40/. and for every eſcape 
of perſons indiCted- of murder, or petit-treaſon, 20 /, at 
leaſt, and more, by the diſcretion of the Juſtices that 
ſhall affeſs ſuch fines: and for every perſon eſcaping, be- 
ing in their keeping, indiCted of felony, other than mur- 
der or treaſon, 10/. and for every perſon ſuſpected of 
felony, other than murder or treaſon, 100 s.. or more, 
by the diſcretion of the Juſtices, after the manner and 
quantity of their demerits; ſaving to every perſon ſuch 
right and title to any ſuch eſcapes, and fines for the ſame, 
as to be quit of ſuch eſcapes, or of any other eſcapes, as 


they had, or ought to have had, at the time of making of 
the ſaid at.” | 


| £ Ie or aſſifling priſoners to attempt to eſcape, how 
niſhed. 


By ſtat, 16 Geo. 2. cap.. 31. ſe. 1. it is enacted; 
That if any perſon be aſliſting to any priſoner to attempt 
to mike his eſcape from any gaol, although no eſcape be 
made, in Caſe ſuch priſoner was then attainted or con- 
victed of treaſon, or any felony, except petty larceny, oc 
committed to, or detained in gaol for treaſon, or any fe- 
ony, except petty larceny, expreſſed in the warrant of 
commitment or detainer ; every perſon ſo offending, and 
conviCted, ſhall be deemed cofity of felony, and be tranſ- 
ported to one of his Majeſty's colonies in America for 
ſeven years; and in caſe ſuch priſoner then was convict- 
ed of, committed, or detained for petty larceny, or any 
other crime, not being treaſan or felony expreſſed in the 
warrant of commitment or detainer, or then was in gaol 
upon any proceſs for debt, damages, coſts, or ſums of 
money, amounting to 190/. every perſon ſo offending 
and convicted ſhall be deemed guilty of a miſdemeanor, 
for which he ſhall be Hable to a finc and impriſonment. 

| Seat. 2. If any perſon convey into any gaol any diſ- 
guiſe or inſtrument, or arms proper to facilitate the ef- 
cape of priſoners, and the ſame deliver, -or cauſe to be de- 
livered, to any priſoner, or for the uſe of any priſoner, 
without the privity of the keeper, or under-keeper of 
ſuch gaol; every ſuch perſon, although no eſcape, or at- 
tempt to eſcape, be made, ſhall be deemed to have deli- 
vered ſuch diſguiſe, inſtrument, or arms, with intent to 
aſſiſt ſuch priſoner to eſcape; and in caſe ſuch piifonet 
then was attainted or convitted of treaſon, or any felony, 
except petty larceny, or committed or detained for trea- 
ſon, or any felony, except petty larceny, expreſſed in 
the warrant of commitment or detainer, every perſon ſo 
offending, and convicted, ſhall be deemed guilty of felony; 
and be tranſported to America for ſeven years; but in 
caſe the priſoner to whom, or for whoſe uſe ſuch diſguiſe, 
inſtrument, or arms ſhall be ſo delivered, then was con- 
victed, committed, or detained for petty larceny, or any 
other crime, not being treaſon or felony, expreſſed in 
the warrant of commitment or detainer, or upon any 
proceſs for debt, damages, coſts, or ſums of money 
amounting to 100/. every perſon ſo offending, and con= 
victed, ſhall be deemed guilty of a miſdemeanor, for which 
he ſhall be liable to a fine and impriſonment. | 

Seft. 3. If any perſon afliſt any priſoner to attempt 
to make his eſcape from the cuſtody of any conſtable, 
headborough, tything-man, or other officer, who ſhall 
then have the lawful charge of ſuch priſoner, in order to 
carry him to gaol, by warrant of commitment for trea- 
ſon, or any felony (except petty larceny) expreſſed in 
ſuch warrant; or if any perſon be aſliſting to any felon, 
to attempt to make his eſcape from any boat or ſhip, car- 
rying felons for |tranſportation, or from any perſon to 


fear, and great imboldening of the offenders, by means 
a | 


Keankora felon is lawfully delivered in order for tranſ- 


portation 3 
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portation ; every perſon ſo offending, and convicted, ſhall: 


de deemed guilty of felony, and be tranſported to America 
for feven years. | 

Set. 4. There ſhall be no proſecution for any of the 
faid offences, unleſs ſuch proſecution be commenced 
within one year after ſuch offence. 

Sed. 5. If any perſon ordered for tranſportation in 
purſuance of this a return, or be at large in Great 
Britain, without lawfut cauſe, before the expiration of 
the term for which he was ordered to be tranſported, fuch 
perſon fhall be liable to the ſame puniſhment, and to the 
like methods of proſecution, trial, and conviction as 
other felons tranſported, or ordered to be tranſported. 

Eſcapio quietus. He who by charter is quietus de eſcapio, 

is delivered from that puniſhment which by the laws of 
the foreſt lieth upon thoſe whoſe beaſts are found within 
the land where forbidden. - Cromp. Furiſd, 196. 
- Erccapium, What comes by hap, chance, or acci- 
dent. [ta guod nec difti abbas & conventus vel eorum 
tenentes aliquid juris clamare poſſint in communia paſ- 
tura——ſeu in curſu canum ſuorum in ipſo boſco, nift forte 
per eſcapium eveniat, Cartular. Abbat, Glaſton. MS. 
penes dom. Clarges ex Ede Chriſti Oxon. f. 67. b. 

Eiceppa, A ſcepp or meaſure of corn. Richardus 
de Reveſbia recepit unam bovatam ih Sticcefordia per idem 
fervitium per annum, excepto quod eſchepa braſii quam debet 
habere, erit de avena, ——» Mon, Angl. tOIMN, I, P+ 823. 
See Dreppa. 

Eſchanderia, 'The chandlary, or chandry, the office 
where candles were repoſited, and delivered out for do- 
meſtic uſes, Willielmus de Bigod tenet terras & villam 
de: Bures per ” x CW eſchanderiz & valet villa centum 
jolides, 11 Hen. 3. 

Eſchange or Erchange, Eſcambium or Excambium. 
Hanc terram cambiavit Hugo Briccuino quod modo tenet 
comes Moriton & ipſum ſcambium valet duplum. Domel- 
day. See Erchange. 

Eſcheat, (Eſchaeta, from the Fr. Eſcheorr, 1. e. ca- 
dere, accidere) Signifies any lands, or other profits, that 
caſually fall to a lord within his manor, by way of for- 
feiture ; or by the death of his tenant, _— no heir 
general or ſpecial : Magna Charta, cap. 31. Fitz. Nat. 
Br. fel. 143. T. Eſcheat is alſo uſed ſometimes for the 
place or circuit, in which the King or other lord hath 
eſcheats of his tenants. Brat. bb. 3. traf?. 2, cap. 2. 
Pupilla Oculi, par. 2. cap. 22, Eſcheat (thirdly) is uſed 
for a writ, which lies, where the tenant having eſtate of 
fee-ſimple in any lands or tenements holden of a ſuperior 
lord dies ſeiſed without heir general or ſpecial. In which 
caſe the lord brings this writ againſt him that poſſeſſeth 
the lands after the death of his tenant, and ſhall thereby 
recover the ſame in lieu of his ſervices. Fitz, Nat. Br. 
fel. 144. In the fame ſenſe as we ſay, the fee is e/cheated, 
the Feudifls uſe Feudum aperitur. See Coke on Littelton, fal. 
92. 6. and the Civilians call thefe forfeitures bona caduca. 
Sometimes the word eſcheat ſignifies a lawful inheri- 
tance deſcending on the heir, but then the adejective 
rea is uſually added ; as reda eſchaeta, i. e, legitima, or 
ſuch as is caſt on another by law : thus zz Leg. #. 1. 
cap. 1. Salva fibi & heredibus ſuis reto caduco, frue recta 
xr rg Geruas of Tilbury, I:b. 2. writes, Eſchaeta cum 
bhezrede, viz. cum pater-familias, &c. de rege tenens in a- 
pite, fata debita ſolveret, reliftis tamen liberis quorum pri- 
 mogenitus minor eft annis, redditus quidem ejus ad fiſcum re- 
deunt, ſed hujuſmodi non fimpliciter eſchaeta dicitur, ſed 
eſchaeta cum herede, de ipJa hereditate per officiales Regios 
tam heres quam ceteri liberi neceſſaria percapiunt, What 
we call eſcheats, are in the kingdom of Naples called ex- 
cadentia, or bina excadentia ; as, Baro locat excadentias ex 
modo quo lecate fuerint ab antiquo, ita gued nulla debita 
fervitiaminuantur, & non remittit gallinam debitam. de Fran- 
chiis in przludiis ad Feudorum uſum. Cowell. 

An eſcheat happens two manner of ways, aut per de- 
feftum ſanguinis, that is, for default of heir, aut per de- 
liflum tenentis, that is, for felony ; which is by judg- 
ment three manner of ways, aut quia ſuſpenſus per col- 
lum. aut quia abjuravit regnum, aut quia utlagatus; and 
therefore they who are hanged by martial law, nz furore 
belli, forfeit no lands. Co. Lit, 13. a, | 
I 


.. JBI8AC 
Huſband and wife tenants in ſpecial tail: + 
is attainted of treaſon, and honed. rg bad 


wife died ; the lands ſhall eſcheat, becauſe the ;#.. : 
tail ought to make his conveyance by tnker _ ite in 


——C 


nd from the father he could mother, 
Wal not, by reaſon of the +. 
tainder. Dyer 332. pl. 27. Paſch. 16 Eliz, Sir Nichol, 


ook caſe, - 
Ideſt fon in the life of his father is attain? 

and ates, living the - father ; the youngeſt Qual rms 
land as heir to his father ; but if an ue of the eldet i 
living, the land ſhall eſcheat to the lord, D, 48. a } 
16. Trin. 32 H. 8. Anon, | "9 
 Attainders that give eſcheat to the lord, muſt be ty 
judgment of death given in ſome court of record againſt 
the felon found guilty by verdiCt, or confeſſion of the {«. 
lony, or it muſt be by outlawry of him. Bacer'; Uſe of 
of the Law 38. 

If a baflard dies ſeiſed without iſſue, and the lord h 
eſcheat enters, this dying ſeiſed ſhall not bar the ack 
becauſe there is no deſcent. Co, Lit. 244. a. 6 

There can no be eſcheat, but pro defeftu tenentis, Py 
Hale. Hardr. 494. Mich. 20 Car. 2. in Scaccaric, Sir 
George Sands's ys ee 

If a man be /eiſed in jure ux', and the wife is attai 
of felony, the lord ſhall enter and ouſt ra Dar 
gains nothing but a bare perception of profits till iſe 
had ; after iſſue he has eſtate for life. Arg. 17d. 91, 
pl. 59. Mich. 22 Car. 2. B. R. in the caſe ot Parſons v. 

erns, 

A. ſeiſed in fee of land died without iſſue, brother or 
f ter, but /eft two couſins his heirs at law, one of whom was 
his own mother, The Maſter the Rolls held, that his 
mother might inherit immediately as heir in the capacit 
or relation of couſin ; and farther obſerved, that the other 
couſin, being but half an- heir, could not take the whole, nar 
could any thing go to the lord by eſcheat ; for as long a 
there 15 any heir he cannot take ; ſo that though the other 
coulin could take but a moiety, yet her being a moiety of 
an heir would prevent the lord's title by eſcheat; and 
that though this was a very uncommon caſe, he took it 
to be a clear one, 2 J/ms's Rep. (613.) (614.) Trin, 
Eaſtwood v. Finke alias Styles, 

he father is ſeiſed of land in fee bolden of PF. $. The 
ſon tis attainted of high-treaſon, The father dicth, the 
land ſhall eſcheat to 'F. S, propter defefium ſanguinis ; be- 
cauſe the father died without heir ; and the King cannot 
have the land, becauſe the ſon never had any thing to 
forfeit. But the King ſhall have the eſcheat of all the 
lands whereof the perſon attainted of high-treaſon was 
ſeiſed, of whomſoever they were holden. C's, Litt, 13. 4. 
and in Marg. cites Pl. Com. in Nichal's caſe, 
Eflates tail in caſe of treaſon ſhall not eſcheat to the 
lord who has jura regalia, for the King himſelf could 
not have them but by the ſtatute 26 ZH. 8. and allo the 
tenant in tail holds of his donor, and not of the lord, 
And alſo for new treaſons, made ſince ſuch grants of jura 
| regalia, the patentee ſhall not have the forfeiture, D- 
| 289. pl. 57. Paſch. 12. Eliz. E : 
If a man having an eſtate for his own or another's life, 
committed trea/on or felony, the whole eſtate is forfeited 
to the Crown, but no eſcheat to the lord, Bacon's U;; 
of the Law 40. 

But a copyhold, or fee ſimple, or for life, is ſorfeited to 
the lord, and not to the Crown ; and if it be entailed the 
lord is to have it during the life- of the offender only, 
and then his heir is to have it. Bacon's Uſe of the Law 


40. ; / 
Eſcheat of all lands for high-treaſon belongs to the King 
only, and to no other; but entailed lands did rot velt 
in the King at Common Law before effice, but did deſcend 
to the iſſue in tail till office z but this is altered by - 
3 H. 8. which gives and ve/ts all in the King by tit 
attainder, 3 Rep. 10. b. Trin. 26 Eliz. in Scaccariss 
Dowtie's caſe. _ 
A. ſeiſed of a houſe in Southwark held of the archbiſtop 
of C. as of his borough of $, ſurrendered it 3o 4. 5. to 
the King, who granted the houſe and divers other lands 1 


London, Middleſex, and Eſſex, to F. S. and his heirs, t9 


| bold in libero burgagia by fealty for all ſervices 


and * 
mands, 


ds, and not in capite. Q, Mary granted the manor The Lord Treaſurer nam ”y 
gh of $8. to. Se oy &fc, I Zak andthe 13. 6 er" eth the eſcheator. Co. L; 


nt of the ſaid houſe died without heir ; adjudged, that} How eſcheats ſhall be anſwe | 
the Queen ſhould have the eſcheat ; for the x patentee | Scac. 51 H. 3, fl. 5. St. de Debra? ry ts &. ” 
of the houſe held of the Queen in capite as of a ſeigniory | Eſcheators ſhall tot commit waſte in wards lands, 28 
in groſs and the words in /:b?ro burgagio are merely void ; | Ed. 1: cap. 18, i 

for the land out of the borough cannot be held in {ibero | Shall reſtore iſſues of lands wrongfully ſeiſed, 28 Eg. r. 
burgagio, and there ſhall not be ſeveral tenures, for one | c. 


Ig, 5: 
tenure was reſerved by the in þ for all, and therefore The King's prerogative in eſcheats of biſhops tenants 


muſt neceſſarily be a tenure in ocage of the King. Cre. | and of felons, Prerog. Reg. 17 Ed. 2. Ph. 1. c. 14599 16. 

FE. 121. pl. 9. Mich. 30 & 31 Eliz. B, R: May and Ba-| Efcheators ſhall have lands ſufficient in the Saaty to 

niſler v. Street. anſwer the King and his people, 4 Eg. 3- c.9. 5 Ed. 3. 
If an alien purchaſes land and dies, the law caſts the in-{ c. 4. f | : 

&eritance on the King. Co. Lite. 2. 6b. There ſhall be a ſufficient number of eſcheators elefted 
If an alien made denizen purchaſes land and dies without | yearly by the Chancellor, &. 14 Ed. 3. fl. te £.8. 

iſſue, the lord, and not the King, ſhall have the eſcheat. | Caſual profits to be anſwered according to the rate, 


Co. Litt. "n ' F- : Ab Ts & —_ J- Co &o + 
For other matters, ſee 10 Vin, Abr. tit. Eſcheat, See all take inqueſt of jurors, &fc. 34 Ed. 3. 12. 
Jnquiſition and Cicheatoz. 243 H.s6. c. 16. , ks 000 BIS 


Eicheat of wood. All the appendages of lop and| Offices found ſhall be returned into Chancery, 36 
top, &c. that belonged to a tree felled or falling down, Ed. 3. c. 13. | | 
Fohn de Grey, biſhop of Norwich, gave liberty to the| Shall have 207. a year in land, 42 E4. J. © 5. 12 
monks of his church, that in his wood of Thorp, habebunt| Ed. 4. c.g. | 
unam arborem cum ramis, cortice, coſpellis, radice, & total] Shall be removed every year, 46 Ed. 3. 
eſchacta, Ex Reg. Ecd. Norwi, ®' 8 Commiſſions ſhall go to enquire of the accounts of 
Eſcheatoz, (E/chaet:r,) Was an officer (appointed by | ſheriff, eſcheators, &c. 6 H. 4. c. 3. , 
the Lord Treaſurer) who obſerved the eſcheats due to} No eſcheators to take inqueſts but of people returned 
the King in the county whereof he was eſcheator ; and | by the ſheriffs, 8 H. 6. c. 16. T 
certified them into the Chancery or Exchequer, and found | Lands ſeized not to be lett till a month after office re- 
offices after the death of the King's tenants, which held | turned, 7bid. 
by knight's ſervice in capit-, or otherwiſe by knight's| Shall return inquiſitions within the month, 18 Z. 6. 
ſervice» He continued in his office but one year, nor | c. 7. ep 
could any be e/cheator above once in three years: Stat. Eſcheators's fees, 23 H.6. c. 16. 
1 H.8. cap-8. and 3 ejuſdem, cap. 2. See more of this| Cicheccum, Anno 24 Hen. 3- Inter abbatem $. Al- 
officer and his authority, in Crem. Fuſtice of Peace.| bani & Galfridum de Childwic & alios—guod habuerunt 
Fitzherbert calls him an officer of record, Nat. Br. fol. | venationem illam vi aut permiſſione anteceſſorum preditti 
100, becauſe that which he certified by virtue of his | abbatrs vel per eſcheccum. he Glofſ. at the end of 
office, had the credit of a record, Officium eſchaerrie is| Matthew Paris, (where the pleadings are to be ſeen at 
the eſcheator/hip. Reg. of Writs, fel. 259. b. "This office] large fol. 538, and 539.) interprets it [ncrepaticnem ab+ 
having its chief dependence on the Court of Wards, is| vatts, vetationerm & interruptionem. But quere, if it may 
now out of date. See 4 Inft. fol. 225. There was alſo} not rather ſignify by chance, from the Fr. eſcheoir, to hap- 
anciently an eſcheator of the Jews. Clauſe. 4 Ed. 1. m. 7.| pen or to fall out, and not of right z as when 8. S. ſtarts 
Cowell, edit. 1727. | A hare in his own lordſhip and purſues the chaſe through 
If the eſcheator ſeizes without cauſe, of e lies againſt} another's, in which caſe he needs no permiſſion, accord- 
him; and in the aſſiſe againſt him it ſhall be tried whether | ing to the law of huntſmen. Cowell, edit. 1727. 
he had cauſe or not, and if the cauſe be true or not. Br.| CEichequer. See Erchequer. 
Aﬀiiſe, pl. 257+ (256.) cites 24 A]: 7. Eichipare, To build or _ : Naves bene eſchipatas 
If eſcheator enters to the uſe of the King, where the King | bonts & probis marinellis. Du Freſne. 
has no title, he is diſſeiſor, and a man may enter upon | Cicoziatio mozae, Paring off the turf of ſedgy or 
him where he ſo enters without office. Br. Entire Conge- | mooriſh ground for burning. Dui autem forisfecerit in 
able, pl. 5. cites 35 H. 6. 60. foreſta Regis de viridi, froe per culpaturam, per eforan- 
In affiſe the tenant ſaid that the land is ſeized into the\ caturam, five per foditionem turbarum, five per elcoria- 
hands of the King, and prayed that the eſcheator be exa- | tionem mor, five per culpationem ſub nemore, &c. Rog. 
mined, who teſtified it, yet the aflize ſhall not remain, | Hov. Annal. p. 784. | | 
per Huſe ; contra if he ſhews cauſe, and ſays that he ſeized] Q@Mſcuage, Scutagium, (from the French ecu, clypeus, 
according to the cauſe, which others agreed ; and fo ſce| a ſhield) Signifieth a kind of knight's ſervice, called ſer- 
a diverſity, where cauſe is ſhewn by the eſcheator, and no| wice of the ſhield, whereby the tenant is bound to follow 
Cauſe, Br. Aſſiſe, pl. 381. cites 9 H. 7.8. ' his lord into the Scotch or //Ve/fh wars at his own charge ; 
If eſcheator takcs my goods fer the goods of J. S. who is| for which ſee Chivalry. He who held a whole knight's 
outlawed, he is puniſhable by treſpaſs ; but if he does ſo by | fee, was bound to ſerve with horſe and arms forty days 
colour of an office, finding my goods to be F. $.'s he is | at his own chargez and he who held half a knight's fee 
excuſable, becauſe he did it by colour of juſtice, &c.| was to ſerve twenty days, But note, that e/cuage 1s et- 
Kelw. 66. b. 20 H. 9. ON ther uncertain or certain : eſcuage uncertain is properly 
Eſcheator was an ancient officer, ſo called becauſe his | e/euwage and knight's ſervice, being ſubjeft to- homage, 
olkice is properly to look to ejcheats, wardfhips and other | fealty, and (formerly) ward and marriage ; and fo called, 
caſualties belonging to the crown. Co. Lite. 13. b. becauſe it is wncertain how often a man ſhall be called to 
| In ancient time there were but tws | arp in England, | follow his lord into thoſe wars, and what his charge will 
the one on this fide Trent, and the ather beyond T rent, at| be in each journey. £/-uage certain is, when a ceriain 
which time they had /ub-eſcheators. But in the reign of | rent is paid yearly in lieu of all ſervices, being no far- 
E4. 2, the offices were divided, and ſeveral eſcheators | ther bound than to pay his rent, called a #nght's fee, 
wade in every county for life, and ſo continued till the | or the fourth part of a knight's fee, according to bis land ; 
reign of Ed. 3, And afterwards by the ſtar. 14 Ed. 3: | and this loſeth the nature of knight's ſervice, though it 
it 13 enaCted by authority of Parliament, that there ſhould | hold the name of e/cuag-, being in effect but ſocage. 
be -as many elſcheators aſſigned as when King Eqw, 3. F. N. B. fel. 8. But ſee the ſtat. 12 Car. 2. & 24. for 
came to the crown, and that was one in every county, | taking away the Court of /Fargs and Liveries, and turnin 
and that no eſcheator ſhould tarry in his office above one| all tenures into free and common ſocage. See Littel- 
year; and by another ſtatute, to be in office but once in | ton, /ib. 2. cap. 3- And ſee Capite, Cowell, edit. 


three years. Co. Litt. 13. b. 1727+ 
: | | g C E/cuage 
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Eſcuage alſo is ſometimes taken for that duty or pay- 
ment, which they who held lands under this tenure, were 
bound to make to the lord when they neither went them- 
ſelves to the wars, nor provided one in their place. 
Afonaflicon, 2 tom. p. 99. Scurtagiumeaſſiſum, per regnum. 

Eſcuage is ſometimes called a reaſonable aid, which was 
demanded by the lord of his tenants who held lands'in 
knight's ſervice, viz. Conceſſerunt domino Regi ad mari- 
tandum filiam ſuam de omnibus qui tenent de domino Rege in 
capite de fingulis ſcutis 20 ſelides ſolvendys. Matt. Paris, 
anno 1242. It was an uncertain duty till it was known 
how much money the Parliament would raiſe, but e/cuage 
certain is called ſocage, 

Eſcurare, To ſcour or cleanſe. Prowſo inſuper 
quod quoties & quando. neceſſe erit & opportunum ditla ff 
fata neflra mundare, purgare, vel eſcurare, liceat nobis & 
fucceſſoribus noftris tatam aguam. diftorum fofſatorum con- 
vertere & transferre. Charta 'Thomz Epiſcopi B. W. 
dat. 29 Octob. 4 Ed. 4. —— Ex ColleAaneis Matth. 
Hutton, $. T. P. MS. 

CEſgliſe. (Fr.) A church; in the old books a law 
title or head. £, Fr. Did. | 

Eſingae, The Kings of Kent, ſo called from Ochta, 
ſurnamed E/e, the grandfather of King Ethelbert. 

 Exkectozes, (from the French' 2ſcher.) Dicunt 
etiam (juratores) quad latrones & eſkeCQtores de terra de 
Morgannm wntraverumt preditiam terram de Brekenhok, — 
Placit. Parl. 20. Ed. 1. 
mens lands or fortunes. 

(Ezkenage, 'The mayor and aldermen of Calais pe- 
titioned, the King to grant them the afſiſe of wine, ale, 
beer, and bread, within the juriſdiction of the ſame town, 
called la eſcrenage, Rot.. Parl. 4 H. 4. 

Cstppamentum. Clauſ, 1 Ed. r. 
port towns were to provide certain ſhips. Sumptibus 
propriis & duplici eſkippamento. Sir Robert Cotton ren- 
ders it, double feippage, 2. e. double tackle, or furniture. 
Cowell, edit. 1727, 

E-:itppejon, Shipping or paſſage by ſea, Cefte enden- 
ture faite parenire lui noble hams. Monſ. Thomas Beau- 
champ counte de Warwyke @ une parte, & John Ruſſel 
ejcuier d" autre parte, teſmoigne, &c. Et gue le dit John 
aura a\kypelon covenable pour ſon paſſage & repaſſage outre 
meer, as cuſtages le dit counte, &c. Done a Warwyke, 
2 Jan. 50 Ed. 3. And Humfrey earl of Bucks, in a 
deed (dat. 13 Febr. 6 Hen. 6.), covenants with Sir Phil. 
Chitwind, his lieutenant of the. caſtle of Calazs, to give 
him allowance for his ſoldiers ſeippeſon and reſeippeſon, 
7, e. paſlage by ſhip, and repaſlage. | 

 Elacey, ( Mſnecia, dignitas primogeniti) Is a prerogative 
given to the eldeſt coparcener, to chooſe firlt after the in- 
heritance is divided. Pleta, lib. 5. cap. 10. fſeft. in divi- 
fronsm. Salvo capitali meſſuagio primogenito filio pro dignitate 
zſnecizx /ug. Glanvil, lib. 2. C. 3. us eineciz, jus 
primegentturg, Skene de Verb. Sig. Stat. Marlb,c. g. calls 
it Enitia pars hereditatis. See Co. on Littl. f. 166. b. 

Eipealtare, ( Expeditare,) To expeditate, which in a 
proper old Engliſh term was called /awing of dogs, and was 
done two ſeveral ways; either, firſt, by cutting off the 
three fore claws of the right foot ; or ſecondly, by cutting 
out the ball of the foot ; that ſo by either way the dogs 
might be diſabled from hunting or running bard. This 
method of preventing miſchief from dogs neighbouring on 
a foreſt, was invented by King Henry 2. or at leaſt by him 


firit enjoined in the aſliſe of J/oodftock, artic. 6. Nullus | 


dominicos canes abbatis & monachorum eſpealtare cogat, verum 
canes haminum ſuorum intra foreſtam manentium abbas & 
menachi eſpealtari faciant. Cartular Abbat. Glaſton. 
Ms. penes Magilt. Clarges, nuper ex Ede Chriſti, f. 7. 
See Crpeditare, 

E\plees, (Ex letia, perhaps from exple?,) Seem to be 
the full profits that the ground or land yieldeth z as the 
hay of the meadows, the feed of the paſture, the corn of 
the arable; the rents, ſervices, and ſuch like iſſues. 'The 
profits compriſed under this word, the Romans call pro- 
perly Sreebonel 1 nam _— ea generaluter omnia que 
ex-re de qia agitur orta ſunt, velutt fruttus, parius & 
omnis cauſa rei & quacungque ex re procedunt. And note, 
that.ia a writ of right of-land,, advowſon, or ſuch like, 

| hs : 


Robbers or deſtroyers of other | 


whereby the ſea- 
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the demandant ought to allege in his c 
his anceſtors we rang the th Foy 
otherwiſe the pleading is not good. 
Dominus epiſcopus habebit omnia expletia & Proficua de 
om "rrp ay ay 6s Parl. 3o Ed. 1. 
' ignifies the farms or lands themſelves, viz. Et 
:predift. homines, & eorum animalia, per tran pert 
|mea '& expleta eant. & redeant abſque ullo fervitiq Ds 
-Freſne. ni 
Eſpervarius and . Sparverius, (Fr. epervier 
hawk, Char. Forefle, cap.. 14.——— Reddit. folut 
 Talboys arm. ad manerium ſuum de Kyme pro 
-vitrts ſecularibus unum eſpervarium vel 2 8. per annuy, ad 
feflum ſantti Mich. &c, Comput. Davidis Gefferon 
Collect. Redd. de Wragby. Anno 35 Hen. 6.——Dijzw 
quod Richardus de Herthall die guo obiit tenuit manerium 
ae Poley in cem. War. in dominico ſua ut de feods per fide. 
litatem & ſervitium unius eſpervarii vel 25. ad feſtum $ 
Jacobi, &c. Eſc. de anno 19 Ed. 2. num. 53. ; 
- Eſpicurnantia, 'The office of Spigurne/, or ſealer of 
the King's writs. The word /pigurnellus, which Spelman 
and Du Freſne recite without interpreting, ſeems detorted 
from the Saxon ſparran, to ſhut up or encloſe. Oljver de 
Staundford, in 27 Ed. 1. held lands. in Nettlebed, com, 
Oxon. per ſerjantiam eſpicurnantiz in cancellaria domini 
ws Paroch. Antiq. p. 292. See Kennet's Gleſary, 

Eipouſals, (Sporſalia,) Are a contraft or mutual 
promiſe between a man and a woman to. marry each 
other ; and where marriages may be-conſummated, eſpou- 
fals go before them. Marriage or matrimony is faid to 
be an eſpouſal de preſenti, and a conjunction of man and 
woman in. a conſtant. ſociety, Was: Inſt. 57. See 
JRatcunonn, | | | 

Eſquire, From the French ecu, which ſignifies a 
ſhield, from the Lat. ſcutum, from the Greek oxinc, 
which ſignifies a hide, of which ſhields were anciently 
made, and afterwards covered ; and here in the time of 
the Saxons, the ſhields were covered with leather, fo that 
elquire was originally he who attended a knight in time 
of war, did carry his field, Whence he was called e/- 
cuter in Frerich, ſcutifer or armiger in Latin : howbeit 
this addition hath not a long time had any reſpett at all to 
the. office or employment of the perſon to whom it hath 
been attributed, but been merely a title of dignity, and 
next in degree below a knight.. Thoſe to whom this 
title is now of right due, are, all the. younger ſons. of 
noblemen, and the eldeſt fons of ſuch younger ſons ; the 
eldeſt ſons of knights, and their eldeſt ſons ſucceſſively ; 
The ad eſquires of the King's body : thoſe that ſerve 
the King in any werſhipful calling (to uſe Camden's 
words), as the ſerjeant chirurgeon, ſerjeant of the ewry, 
maſter cook, Fc. Buch as are created eſquires by the 
King, with a collar of SS of ſilver, as the heralds and 
ſerjeants at arms. T he chief of ſome ancient families are 
likewiſe eſqguires by preſcription ; thoſe that bear any fu- 
perior ofhce in the commonwealth, as high ſheriff of any 
county, who (as ſome hold) retains the title ot cfquie 
during his life, in reſpe& of the great truſt he has bad, 
of the poſſe comitatus ; he who is : Faw of peace, has 
it, during the time he is in commiſhon, 2nd no longe!, 
if not otherwiſe qualified to bear it. Barriſters 6 (aw 
in the late as of Parliament for poll-money, were rank- 
ed among e/quires, and ſo many wealthy men, (by 1e3- 
ſon they were commonly reputed to be ſuch) and paic 
accordingly. In Waljinghan's Hiftory «of Richard the Se- 
cond, we read of one 'Fohn Blake, who is faid to be juris 
\ apprenticius, and has the addition of ſcatifer there given 
him ; but, whether intitled thereto by reafon of his pro- 
ſeſſion or otherwiſe,. does not appear. See Camd. Þrit.. 
fo 111. and 2 Inf. fe. 595. 
A principe fiunt armigeri vel ſcripto vel ſymbalo vel mu» 
Pnere. Scripto, cum Rex /ic quempiam conflituerit. Symbolty 
\quum collum ergo alicujus argentco figmatico (hoc eff torque 0 
SS. -confefto) adornaverit, eumve argentatis calcaribus (a4 
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armigero deſignatum : cljuſmadi multa hodie, patribas noſ- . Effoin de tnalo viſſae, Is when the_ defendant ap- 
iris incognita. Inter armigeros gu fiunt (non naſcuntur) [pears in court the firſt day, but departed without plead- 
primarit habentur quatuor iii armiigert ad corpus Regis (el- [ingy and being afterwards ſurpriſed by ſickneſs, or any 
quires of the body) quor & equitum' filits primogenitis ante- other infirmity, cannot 'attend* the court, but ſend 
mendes  aſſerunt. © "Thus the learned Spelman, mn whoſe two. efſoiners, 'who : openly proteſt in court that "he is 
Gloſſor tu you may find mention of another ſpecies of [detained by ſickneſs ini ſuch a village, that he cannot 

uixes, viz. ſquier born de quater cotes. ad ' 4 <come, pro lucrari & pro perderes; and this muſt be ad- 
Omnibus —— Walterus de Pavely miles filrus ; uondam | mitted for full proof, without any farther ſurety, for it is 
Reginaldi de Pavely falutem. Noveritis me obligari Rogero | wr-gatp on the plaintiff to prove whether the eſſoin is 
Marmion filio quondam Philippi Marmion omnibus diebus [true or note | | 
vite ſue in una roba cum pellura 'de ſea armigerorum | Cſſoia de terra ſancta, Was at expedition to the Holy 
meorum annuatim ad feftum nativitatis Domini percipiend. | Land, viz. to Jeruſalem. _ 16.15 1-00ty 16f] 
fine aliqua contradiftione vel retrattione mei vel haredum me-| CEffoin de uitra mate, Was when the defendant is 
mm aut affinatorum. - Ad quam quidem ſolutionem robe | beyond ſea. | | 
redifle cum pellura annuatim ad terminum ſupradiftum| Burghill brought a quare impedit againſt the defen- 
liter perſolvendum obliga me & haeredes meos bona & ca- dants. 'The writ was poor tres Mich. 5 Will. & 
zalla noſtra mobilia & immobilia, ubicunque furrint inventa | Mar. at which day the defendant Gibbons caft an effvin, 
in manertis meis in hundredo de Weſtbury exiftentibus vel | which was not adjourned. 'Then the archbiſhop of York 
extra, &c. fine dat. Ex codice MS. penes Gul. Dugdale, | caſt an effoin ' which was not adjourned: Upon which 
mil. - Cowell, edit. Ie 0D 4 INCL the defencants entered a non prof. againſt the plaintiff, 
; Camden, in his Brit. fel. 111. having ſpoken of | which upon motion in Hilary term laſt was ſet afide, be- 
knights, hath theſe words of eſquires : His proximi fuere | cauſe the efloin of the archbiſhop of York, for the non- 
armigeriy qui & ſeutiferi homineſque ad arma ditii, qui vel [6dJonrnment of which . the plaintiff was nonſuit, was 
a ciypeis gentilttits que in nobilitatis inſignia geflant ; vel | ill caſt, the efſoin of Gibbons not being adjourned, ſo that 
qui principibus & majoribus illis nobilibus ab armis trant, | the archbiſhop had no day in court to caſt an effoin z up- 
nomen traxerunt, &c. Hotoman, in the fixth chapter of on the ſetting afide of which non proſe the record was 
his Di/putatirms wpon the Feuds faith, that thoſe which the | made right, and the proceedings were in this manner, 
French call ejquires, were a military kind of vaflals, hav= þ viz. the writ was returnable tres Mich. 5 Will. & Mar. 
ing jus ſeutr, that is, they. bear a ſhield, and in it the fat which time Gibbons was effoined;, which was adjourned 
enſigns of their family, in token of their gentility or |to cra/7.” Martin. then the archbiſhop + caſt an efſoin, 
dignity. Cowell, edit, 1727. VLAN - | which was adjourned to Oab. Hilar. and at Ofab, Hi- 
Eiquires of the King, Are ſuch who have the title lar. the two other defendants were not effoined, but 
by creation : theſe, when they are created, have put | made default ; then the plaintiff ſues a pone againſt them, 
about their necks a collar of SS. and a pair of filver ſpurs | to ſhew cauſe why they made default, returnable Ofabis 
is beſtowed on them ; and they were wont to bear before | Purificationis, at which day iſſued an alias pone, which 
the Prince in war, a ſhield or lance. There are four | was continued until the firſt return of laft Hilary term z- 
eſquires of the King's body, to attend on his Majeſty's | at which day the 'biſhop of Carlifle caſt an effoin, which 
perſon. Camd. 111. : - | was adjourned to guinden. Paſche ; at which day the uni- 
Eſſartum, Exrartum, Aſſartum, A/ſart or woodland | verfity caſt an' effoin; to which the plaintiff entered a 
broke up or ploughed. —-Placitum guogue foreſtarum de | challenge upon the effoin roll,Wand the defendant demur- 
effartis, de cafione, de combuſtione, de venatione——Leg. | red to the challenge, and the effoin was quaſhed by the 
H, 1. Reg. Angl. ca. 17. See Afſſart, 21 court, becauſe an effoin is an excuſe of the appearance of 
Eiſſcudi quietum de tolonio, Is a writ that lieth for |the party ; now a' corporation cannot appear, and therefore 
citizens and burgefſes of any city or town, that hath. a | cannot caſt an eflvin, nor enter into recognizance. Bendl, 
charter or preſcription to exempt them from. toll through [121- 21 Ed. 4. 79. And now Serjeant Gould moved, that 
the whole realm, if it happened the ſame to be any where the archbiſhop -of ork might have an effoin, his | former 
exatted of them. F., N. B. 226. Reg. Orig. on 258. [effoin which he caſt, being adjudged ill upon the ſetting 
. Eſſoin, (E/onium, Fr. Exoine) Signihes the allega» aide of the non pro and ſo he had not had any efloin. 
tion of an excuſe for him that is ſummoned, or ſought | And per curiam, he ſhall have an effoin, for the courſe 
for to appear, and anſwer to an action real, or to per- fof the court is, that an effoin may be caſt at any time 
form ſuit to a court-baron, upon juſt :cauſe of abſence : | before a ne recipiatur is entered ; and the reaſon of the 
itis as much as excuſatio with the Civilians. 'The cauſes | irregularity of the firſt effoin of the archbiſhop (which was 
that ſerve to «ain any. man ſummoned, are divers, yet | ſet aſide for that cauſe) proceeded from the plaintiff's own 
drawn chiefly to five heads ; whereof the. firſt ,is Ultra | fault, viz. the non-adjournment of the effoin of Gibbons, 
mare, whereby the defendant ſhall have forty days. 'The upon which he might have been nonſuit; but where 
| Tecond, De terra ſantia, where the defendant Il have | there are ſeveral defendants, and one of them caſts an 
a year and a day, and theſe muſt- be laid in the begin- | effoin, which is challenged, and upon demurrer the chat- 
ing of the plea, The third, De malo veniendi, which | lenge is 'allowed, the 'others have no' day in court to _ 
is alſo called, The \common efſjin. The | fourth is, De| caſt an eſſoin, becauſe idem dies datus et to them all, but 
mals {efii, And the fifth, De ſervitio Regis.” For farther | all the defendants miay join in efloin if they pleaſe, or 
knowledge of theſe, I refer you to G/anvile, in his whole |any two of - them may have ſeveral efſoins. And by 
firſt book, and Bradon, lib. 5. trat?. 1. fer totum, and | Powe!l junior Juſtice, it is-not error,-to allow an effoin 
Britton, ca. 122, 123, 124 125. and' Horn's Mirrour where it does not lie, bat it is error to deny an efloin 
of Tuſtices, lib; 1, cap. de Efftins, who maketh mention | where it does lie; and (by him). it is'-not error to allow 
of ſome more 2/ſsins touching the ſervice of the King |two efſoins. But Powell ſenior Juſtice ſeemed to doubt 
Celeſtial, and of ſome other points not unworthy to - be | of this latter point, becauſe it is within the aCt of fourch- 
known, Of theſe e/ſoins you may read farther in Feta, | ing by efſoins. And Powell junior Juſtice cited the cafe 
kb. 6. cap, 8. & ſeg. And that theſe came to us from the | of one Slay; where ai efſoin was caſt for the defendant 
Nermans, is well thewed by the Grand Cu/temary, where | at niſi prius, which the plaintiff challenged, becauſe an 
you may in a manner find all ſaid that our lawyers have | attorney was entered upon record, and the challenge was 
ſpoken of this matter. Cap. 39 40, 41, 42, 43» 44» 45: | allowed, and judgment peremptory was: given, and upon 
Cowell, edit, 1727. | error brought, it was atfrmed in B. R. becauſe it was in 
Ejſcia de mals ſeti, Is when the defendant is fick in | nature of a departure in deſpight of the- court ; which 
d, | | caſe, as well all the court as the fſerjeants at the bar, 
Eſoin de malo veniendi, Is when the defendant is-in- | remembered. £4. Raym. Rep. 78, 80. Hoft. 8 Will. 3. 
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firm in body, and - not able to come. | Burghill v. Archiep. Ebor. Epiſcop. Carlial; Gibbons & 
_ Eſſoin per ſervitium Kegis, Is when the defendant is | Univerſitat. Cantal”, | | 
in the King's ſervice. FvoÞ | | L hi: 12k 
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After iſſue joined there ſhall 
Aforleb. 52 H. }. c. 13. 

Efſoin need not be ſworn to in the county or court- 
baron, St. Mark. 52 H. 3. ec. 20.” 

Lies not after appearance in aflizes, attaints, and juris 
vtrum, St. WWeftm. t. 
tiffs have'effoin, St. Wim. 2. x3 Ed. 1. 6.28. 

| Parceners and joint-tenants ſhall not fourch by effoin, 
St. Wofte 1. 3 Ed. 1. c. 43- 

Nor huſband and wife, St. Glonceff. 6 Ed. 1. c-10+« 

Eſſoin de ultra mare may be —_ before the Juſ- 
tices, for that the tenant was within England the 4 
the ſummons, and three weeks after, St. et. 1. 344.1, 
C. 44+ | | | 

On failure of warranting an effoin de ſervitio Regis, 
the defendant ſhall pay coſts, Sr. Glouc. 6 Ed. x. c. 8 
F- Efoin. does not lie in aſlize in» Hales, St. Wall. 12 

d. t. | | . 

No efloin lies for an. appellor in- any cafe, v3 £9. 1. 
c&- 12, 

De mals lefti may be challenged, for that the tenant is 
not ſick, St. Jim. 2. 13 Ed. 1. c. 17, 

Shall not lie in a writ of right between two claiming 
by one deſcent, St. Helm. 2. 13 Ed. 1. c. 17. 

After ifſue joined an efloin ſhall only be allowed at the 
firſt day given, St. Heim. 2. 13 Ed. 1. c.27, 

In what caſes cſſoins lie, and in what not, St. Efſorn. 
12 Ed. 2. fl. 2. h 

In. what caſes effoin de ſervitio Regis lieth not, St, de 
Viſu, &c. incerti temp”. 

- Efloin de ſervitio,, &c. and proteQtion does not lie in 
attaint or in aſſiſe of novel difſeiſin, 5 Ed. 3. c. 6. 

In debt againſt divers executors,. they ſhall. not fourch 
by effoin, 9 Ed. 3. fe. 1. c. 

- For more learning concerning efſoins, ſee to Vins Abs. tit. 
Effoin. 

Eſfoins and proffers, Words uſed' in ſtat. 32 Hen. 8. 

cap. 21. Ste Pzoffer, 


Eſonio de malo ledti, Is a writ direQed to the ſhe- | 


riff, for the ſending of. fqur lawful knights to view one 
that bath /oined himſelf de male lef7i.. Reg. Orig. fol. 


8. b. 

Eftabiſhment of dower,. Seemeth» to be the affurance 
of dower made tothe wife by the huſband, or his friends, 
before or at marriage ;. and aſſignment is- the ſetting it 


out by the heir afterwards, according to the e/tablifbment. | 


Britton, cap. 102 & 103. 
Eftache, (from the old Fr. Efacher, to faften): Is uſed 
for a bridge, or ſtank of ſtone and timber. Cowell, edit. 


1727». 

+” HIS See Standard, 

Eftate, May be deduced from the French word etat, 
conditio, and Ggnifieth that title or intereſt which a man 
hath in lands or tenements; as e/fate ſimple, otherwiſe 
called fee-/imple ; and efiate conditional, or upon cond1- 
tion, which is as Littchen ſaith, lib. 3. cap. 5. either by 
condition in deed, or upon condition 1m law: eſtate upon 
condition in deed is, where a man by deed indented in- 
feoffeth another in fee, .reſerving to him and. to his heirs 
yearly a certain rent payable at one feaſt, or at divers, 
upon condition, that if the rent be behind, &c. that it 
ſhall be lawful to: the feoffar, and to his heirs, to enter 
into the lands or tenements, &c. Eflate upon condition in 
law, is ſuch as hath a conſideration in law annexed to 
3t, though not ſpecified in. writing + ſor example, it a 
man grant to another by his deed the office of parkerſhip 
for term of his life, this -/tate is upon condition. in the 
law, or implied by law, &c.. if the parker ſhall fo long 
well and truly keep his park. Cowell. 

Eflate ſignifieth ſuch inheritance, freehold, term. for 
years, tenancy by ſtatute-merchant, ſtaple, e/egit, or the 
like, as any man hath in lands or tenements. 
345-.. Eſtates are real, of lands, tenements, &c. or per- 
ſonal, of goods or chattels ; otherwiſe diftinguiſhed into 
freeholds, that deſcend to the heir, and chance which go 
to the executors, | 


Under this head' it is thought proper to treat, 
L. Of eſtate in ſee-ſimple. | 


be but one eflvin, Sr. | 


Ed. x. c. 42. nor ſhall the plain- 


Cu. Lit. F 


| 4-11 to the tail, which is originally not forteitable, 


FE 8 'F7- 
It. Of eſtate in tail. | 


WY< 1x - | 

n eſtate in fee-ſimple is an eſtate in lands, +; 
lordfhips, advowſons, commons, eſtovers, Is 
ditaments, to a man and his heirs for ever : alſo wher 4 
corporation ſole or aggregate are capable of boldin = 
ſucceſſion, and lands are given to them and their ſucceſs "x 
they are ſaid to have a fee-fimple. Lit. ſeft. x Co | 74g | 
4 bo 2 Bac.. Abr. 249. a X "4 | Kc 
: It was a common practice among the nort : 
that invaded the Roman empire, Sy the —_ ho 
great diſtrifts, to. give lands to ſuch perſons as had beha 
ed themſelves well in the wars, ſometimes for life on] o 
and when they married their daughters to any of thoſe 
ſoldiers, who were uſually their vaſſals or tenants, they 
gave the Jands to them and the iflue of that marria 6 
* which brought in the notion. of ſucceſſion amongſt - 
' Dig, lib. x, tit. 1, How from this notion. of ſucceſſion 
a fee-ſimple aroſe by letting in all heirs, whether lineal or 
. collateral, tothe excluſion of the aſcending line, baſtards 
"and the half- blood, and why the male line was preferred, 
ſee title Deſcent. : 
| Lord Coke divides fee, which he ſays ſignifies the fame 
; with inheritance, into fee-fimple or abſolute, conditor;] 
and qualified, or baſe.. Co. Lit. 21. b. And fee- ſimple, 
which is the moſt ample eſtate of inhberitance,, may be C 
things real, perſonal, or mixed.; real, as in lands or tene. 
ments ;z perlonal, as when an annuity is granted to one 
and his heirs; mixed, az when an earl is created of ſuch 
a county, Co. Lit. b. b. 2. a- 


1. Who may purchaſe or inherit an. eflate in fee-fonp/e, 
2. Of the import of the word heir, which creates an 
 eflate in fee-fimple ; whon it is a word of limilation, and 
| when @ word of purchaſe. 


I. Who may purchaſe or inherit an &flatz in f-ſumple. 
. An alien cannot purchaſe any lands in England; the 
; reaſon 18, becauſe every perſon is preſumed to have a na» 
[tural and neceflary allegiance to that ſociety that firſt 
proteted and preſerved. him, and therefore he cannot 
pay any allegiance to any other ſociety, unleſs he be after- 
wards received into it. FYaugh. 227, 291. 7 Co. 16, 17, 

18. Dyer 2. pl 8. See Alen. | 
Al} perſons attainted of treaſon on felony are incapable 
of purchaſing ;. felony, by the ancient ſeudal law, being 
a crime for which a vaffal forfeited his feud to the lord, 
becauſe he breaks his oath of fealty in the bigheſt manner, 
his body with which he had engaged to ſerve the lord, 
deing forfeited to the King ; and his blood is ſaid to be 
corrupted, becauſe no man can repreſent his perſon, that 
perſon itſelf being forfeited by the law, and the note ob 
infamy reſting upon- his family ; ſo that no repreſentative 
of his can be received to do any feudal ſervice ; for the 
greater terror of all offenders, therefore, ſuch tenant dying 
without heirs,- the land is in the lord by eſcheat ; but ib 
the tenant commits treaſon, the lands are forfeited to the 
King, becauſe there is an exception in the oath of fealty 
' that ſaves his allegiance to the Kin ; ſo that if be forfeits 
his allegiance, even thoſe lands. held of another lord are 
forfeited to the King, for the lord himſelf cannot give out 
lands, but upon that condition, as appears by the referva- 
tion in. the oath, 2 Bac. Abr. 249. Co. Lit. 8. a. vec 
Dig. Feud. lib. 2. tit. 23, 24. Pigellius 242, 350. Spe 

man's Glofſ” 214, 215. 

If a man be attainted of felony,.and after purchaſe land 
and dies, the King ſhall have it by bis prerogative, and 
.not the lord of the fee ; becauſe his perſon being ſorfeited 
ro the King, he cannot purchafe but for the King. Ce 
it, 2. 6. | | 
If the father be attainted, and dies during the life of 
the grandfather, yet the ſon ſhall not inherit the grand- 
father, becauſe he muſt repreſent his father, who cannot 
be repreſented. but if the grandfather be ſeiſcd in tail 

-and the father be attainted of treaſon ſince the 26 #H. 
and dies in the-life-time of the grandfather, the ſon ſhall 
inh-rit the grandfather ; for the ſon. is. heir. per formam 
a4 
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that ſtatute, the. father only forfeits the lands and right 
that be hath in him. Co. Lit. 8. 3M 
If a man attainted be pardoned by aCt of parhament, 
he is totally reſtored and inheritable to all perſons ; but if 
he be pardoned by charter, he may thenceforth purchaſe 
jands, but cannot inherit his former relations ; for the 
King's charter cannot aiter the law, or take away the 
right of others, or reſtore the relation that was loſt. - Co. 
Mi pe be grandfather, father, and ſon, and the father 
he attainted, the ſon cannot inherit the grandfather, be- 
cauſe the father cannot be repreſented ; but if the father 
«þe attainted, two brothers may inherit each other, becauſe 
there is no diſability in the one to be repreſented, or 1n 
the other to repreſent ; if the father be attainted, the ſon 
may inherit the mother ; if the eldeſt ſon be attainted, and 
the father” die 1n "the life-time of ſuch eldeſt ſon, the 
ounger cannot inherit, becauſe there is the line- of the 
let brother in being before him ; but if the eldeſt ſon 
dies in the life-time of the father without iſſue, the 
younger brother ſhall inherit ; but if he leave ifſue, nei 
ther the iflue nor younger brother can inherit. Noy 158 
14 17%. Co. Lit. 8. 4 Leon. pl. 21. Mb. pl. 775. Dyer 


All cuſtomary eſtates are within this rule, unleſs there 
be ſome particular cuſtom to the contrary, as in gavel- 
kind, becauſe the perſon is cviliter mortuus by the attain- 
der, and therefore is diſabled to have or hold any eſtate, 
or to have any property in any thing ; and therefore if 
a perſon be ſeiſed in fee of a copyhold, and be attainted 
of treaſon or felony, the copyhold is in the lord without 
any preſentment of the homage, becauſe it is againſt the 
nature of a court-baron to enquire of criminal matters or 
offences againſt the King, and ſuch homage is at the will 
of the lord, and often influenced by him ; but if a copy- 
holder be convicted of felony and preſented by the homage, 
by ſpecial cuſtom, the eſtate may be forfeited to the lord ; 
but this is only by the ſpecial cuſtom, ſince the copyholder 
is not diſabled by the conviction to hold the eſtate, as he 
is if he were attainted ; and therefore ſince it is by the 
cuſtom only that ſuch forfeiture accrues, it mult be in the 
manner in which the cuſtom has ſettled it, which 1s by 
preſentment of the homage 3 but if a copyhold is granted 
for life, and by another copy the revertion is granted to 
another, habendum after the death of the firſt copyholder, 
or ſurrender, forfeiture, or other determination of the 
firſt eſtate, the firſt copyholer commits murder, and 1s 
thereof attainted, and the King pardons the murder and 
the attainder, and all forfeitures thereby ; in this caſe he 
in the reverſion is intitled to the eſtate, for the King 
cannot have it for the baſeneſs of the tenure, ſince he 
cannot be tenant at will to any perſon, and the lord 
cannot have it becauſe he cannot be tenant to himſelf ; 
therefore the particular eſtate of tenant for life being ex- 
tinguiſhed, the reverſion immediately commences. Pol- 
lex. 6179. 2 Keb. 451, 456. 2 Vent. 38—9g. 2 Brownl. 
118, See Co. Cop. ſet. 58. cont. 

A baitard cannot inherit, but if he hath got a name 
by reputation, he may purchaſe by it, for all ſurnames 
were originally acquired by reputation. Co, Lit: 3. 6b. 
Se Baſtard. . 

As for Jews, they were tranſlated from Roan, by 
William the Conqueror, ob numeratum pretium, and were 
allowed by ſeveral Kings after the Conqueror, becauſe 
they dealt with one another chiefly for money, and 
lo drew a great deal of money into the kingdom, which 
they let out to Chriſtians on uſury, and were taxable to 
the King at his pleaſure. Richard the Firſt erected a 
court where all their real and perſonal eſtates were re- 
giſtered z all which, upon the death of any Jew came to 
the King, but was redeemable by his children, paying 
their fines, and all the children equally inherited ; the 
wives ſued for dower in this court, and could not ſue at 
Common Law tor it ; and therefore if a Jew born in 
Enrzland took to wife a Jew alſo born in England, if the 
buſband was converted to the Chriſtian faith, and pur- 
chaſed lands, and enfeoffed another and died, the wiſe 
could not demand dower at Common Law againſt a 
Chriſtian, 2 Bac. Abr. 25 - | 

Vor. I, N? 63, | 
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 As.to papiſts, the ſtatute 11: & 12 Will, 4. e" 44 
diſables all perſons, who after the 29th day of September 
1700, attaining the age of eighteen years, do not within 
ix months after take the oaths,. &c. to inherit or 
take by deſcent, deviſe, or limitation &c, any lands, te- 
nements, &c, and that during the life of ſuch papiſt, or 
until he or ſhe do conform, the next of - his or her pro= 
teſtant kindred ſhall hold and enjoy the faid lands, with- 
out being accountable for the profits, ſubje& to wilful 
waſte; and that from the 1oth day of April 1700, all 
papiſts ſhall he diſabled to purchaſe any manors, lands, 
&c. and that all eſtates, terms, intereſts, &c. made, ſuf- - 
tered, or done, to or for their uſe, benefit, truſt or be- 
noof, mediitely or immediately, ſhall be utterly void to 
all intents and purpoſes. | po. n#8 

A monſter not having human ſhape cannot purchaſe or 
'nherit, but an hermaphrodite ſhall inherit or purchaſe 
ſecundum prevalentiam ſexus incaleſcentis ; one born deaf 
and dumb may inherit; ſo may one born deaf, dumb and 
vlind, becauſe it is for their advantage ; but they cannot 
contract, becauſe they cannot underſtand the ſigns of con- 
traCting ; an infant, an ideot, and a perſon of mon ſane 
memory ray inherit, becauſe the law in compaſſion to 
their natural infirmities, preſumes them capable of pro- 
perty ; ſo alſo an infant or a perſon of non ſane memory 
may purchaſe, becauſe it is intended for his benefit, and 
the freehold is in him till he diſagree thereto, becauſe an 
agreement is preſumed, it being for their benefit, and 
becauſe the freehold cannot be in the grantor, contrary to 
his own aCt, nor can be in abeyance, for then a ſtranger 
would not know againſt whom to demand his right ; if 
at full age, or after recovery of his memory they agree 
thereto, they cannot avoid it ; but if they die during. mi- 
nority or Junacy, the heirs may avoid it ; for they ſhall 
not be ſubject to the contrats of perſons who wanted ca- 
pacity to contract; ſo if after his memory recovered, the 
lunatic or perion n9# compos die without agreement to the 
purchaſe, their heirs may avo.d it, Co. Lit8, 1 Inft. 2, 
2 Vent. 303. See Jjnjfant and Jdevr, | 

A teme covert is capable of purchaſing ; for ſuch an 
act does not make the property of the huſband liable to 
any diſadvantage, nor does it ſuppoſe a ſeparate will or 
power of contracting in the wite ; but here the will of 
the wife is ſuppoſed the mind of the huſband, ſince no 
man is ſuppoled not to aflent to that which is for his be- 
nefit; but in this caſe the huſband may diſagree, and it 
{hall avoid the purchaſe ; for ſince huſband and wiſe, ac- 
cording to the inſtitution of marriage, are reckoned one 
perſon, they can have but one will, and that muſt be 
ſeated in the huſband, as fitteſt to govern, therefore the 
ſupreme direCtion of all affairs in his family muſt belong. 
to him ; but if he neither agrees nor diſagrees, the pur- 
chaſe is good, for his conduQ ſhall be eſteemed a tacit 
conſent, {ince it is to turn to his advantage z but in this 
caſe, though the huſband ſhould agree to the purchaſe, 
yet after his death ſhe may wave itz for having no will 


jof her own at the time of the purchaſe, ſhe is not indiſ- 


penſibly bound by the contra, therefore if ſhe does not, 
when under her own management and will, by ſome aCt 
expreſs her agreement | to ſuch purchaſe, her heirs ſhall 
have the privilege of departing from it. . 1 nfl. 3. a. 
2 Bac. Abr. 252. But the Queen Conſort, as ſhe is a 
woman of greater dignity than any other of her ſex in-the 
kingdom, fo ſhe hath greater privileges than any of them, 
for ſhe is conſidered by the law as a perſon exempt from 
the King, and hath ability to purchaſe and grant without 
him 3 which exconomy ſeems to be introduced as well for 
the greater ornament and grandeur of the monarchy, by 
enabling the Queen to ſupport and keep a court of her 
own, as to encourage Princes to court the alliance 0 
Princes by marriages attended with ſo much eaſe and 
dignity. 2 Bac. Abr. 252. © 


2. Of he import of the word heir, which creates an «ſlate 
in fee pry when it 1s a word of limitation, and when a 


word of purchaſe. | | | 
It land be given to F. S. and his heirs, F. S. can claim 


it, becauſe he is particularly named, and whoever can 


make himſelf heir to F. Gs can ſupport the cha. 


9 rater - 
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rafter of a legal repreſentation to F. $. may claim it alſo | 


by the words of the gift 3 but if land be granted to F. S. | 
for ever, no perſon can ſtand in his place after his death, 
or claim any intereſt, becauſe the party that is next of kin 
by the law cannot bring himſelf within: the words of the 
conveyance. Co. Lit. 9g. 

It is therefore a genera 
word heir will create a fee, for it ſignifies ſuch a neareſt 
of kin, with all other legal qualifications that are neceſ- 
farily required in all perſons that repreſent or ſtand in the 


place of another, by the Engliſh law ; but this general | franimarriage ſignifies an inheritance giy 


rule has theſe following exceptions. Co. Lzt.. g. 

For if the father enfeolf the fon, to hold to him and 
his heirs, and the ſon enfeoffeth the father as fully as the 
father enfeoffed him, this conveyance paſleth a fee to the 
- father; for when the aCt of diſpoſal relates to another 

thing, that thing becomes in a manner part of- the diſpo- 
ſition ; for in ſuch caſes the mind is carried to the notion 
of an heir as truly and ſurely as if the word had been 
in the inſtrument itſelf; ſo that there is a great difference 
between this caſe and the caſe where other words are ſub- 
ſtituted inſtead of the word heir, for ſcarce any other 
word can expreſs all the notions that make up the idea of 
an heir ; but where there.is a relation to a legal heir, it 18 
the ſame thing as if it were expreſſed in the conveyance 
itſelf, becauſe the word is to put us in mind of the thing 
which is done already by the relation ; for as we fay 
not only, that is certain, which is fo in itſelf, but that 
alſo which by ſome other ſtandard is reducible to a cer- 
'taihty ; ſo we ſay, that not only that conveyance hath 
force, which hath words in it to anſwer the intent of 
the party, but that alſo which borrows ſtrength from any 
other thing to anſwer the ſame deſign ; and this will ap- 
pear plain by the following inftances. 2 Bac. Abr. 252. 
By a fine come ceo, Wc. a fee ſimple will paſs without 
the word heirs, becauſe it hath relation to a precedent 
ſcoFfment, which is ſuppoſed to paſs the fee. Co. Lt. 9g. 


If the lord releaſes all his right to the tenant, the ſeig- | 


niory is extin& without the word heirs; for this inftru- 
ment is to diſcharge the eſtate of the tenant, and there- 
fore has a neceſſary relation to the eſtate, which the lord 
firſt created, and conſequently it refers to thoſe words 
that in the original of the eſtate gave him a fee ſimple, 
Co. Lt. 9. 

If there be two coparceners, and one of them releaſes 
all her right to the other, without the word heirs, this 
paſſes a fee ; for each coparcener, till partition, is ſeiſed of 
the whole eſtate in fee, though each of them hath right or 
legal demand to the fee of a moiety only ; when there- 
fore one releaſes all her right, it bath a neceſſary relation 
to the eſtate whereof the other is ſeiſed, and to which ſhe 
hath a right, which is the fee. Co, Lit. g.. 

If there be two joint-tenants, and one releaſes to the 
other, this paſſeth a fee without the word heirs, becauſe 
it refers to the whole fee which they jointly took, and 
are poſſefed of by force of the firſt conveyance ; but te- 
nants in commen cannot releaſe to each other, . for a re- 
leaſe ſuppoſeth the party to have the thing in demand ; 
but tenants in common have ſeveral diſtin freeholds, 
which one cannot transfer to the other without the fo- 
lemnity of livery. Co. Lit. 9. 200. 6, 

A common recovery is in nature of an ation com- 
menced, and judgment upon it, and therefore paſleth 
without the word heirs ; for it hath relation to a precedent 
right in the recoveror, which mult be ſuppoſed a right of 
the fee. Co. Lit. 9. 

If one coparcener grants a rent to another for owelty 
of partition, the grant is good without the word heirs; 
f3r, coming in recompence of an inheritance, it has a 
plain relation to the inheritance departed with, as if the 
werd heirs had been in the giſt. Co. Lu. 9. 

A reſtitution to a perſon attainted and pardoned will 
not paſs a fee without the word heirs, for ſince the party 
forſcited the eſtate, the reſtitution 1s in nature of a new 
grant ; 2nd here are no words that create a neceſſary re- 
lation to that fee which the perſon formerly attainted 
had, for he may be reſtored to his eſtate during his own 
life. Co. £it. 9. 6. | 
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| rule, that nothing but the | 
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heritance is in him without the word he; 7 oe. the in 
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: appear, and- 
him ; but yet in. 


F Infl, 9. b, 
There are ſome ſpecies of fees that are Oh with 


out the word heirs, for the words wherehb 

do ſignify inheritance, with ſome dither nor? 'e Created 
above, not expreſſed by the word þzirs; as the _ 
en in ci 

ation of marriage, which being for the kicking an” 
country, had ſeveral privileges annexed to it; { fr cry 
almoigne ſignifies an inheritance devoted to God which 
was mightily favoured by the ſuperſtition of ancient th 
likewiſe if-a feoffment or grant be made by deed Og 
mayor and commonalty, or any other cor oration appr 3 
gate of many. perſons capable to purchaſe, they hws-4 
tez fimple without the word ſucceſſors, becauſe in jug : 
ment of jaw they never die; for the ſame rake + 
lands are given to the King by deed inrolled, without the 
one ſucceſſors, or heirs, ,a fee ſimple paſſeth. Co. Liz, 


#- . 


therefore there is no mention made of 
fuch caſe the peer hath an inheritance. 


There are likewiſe particular kinds of laws within the 
kingdom, that allow of the transferring of inheritances 
without the word heirs ; as the law of the foreſt, which 
dependeth on the mere pleaſure of the King, and not on 
the ſolemnities and forms of a contraCt ; and therefore, ix 
the King granted an. affart at a Juſtice's ſeat, habeng 6 
tenend” fibi in perpetuum, the party had a fee without the 
word heirs, inaſmuch as the King had ſignified his plea- 
ſure, that the party ſhould have the privilege of tillage for 
ever. Co. Lit. 10. a. 
| "Jn wills and teſtaments, where the mind of the 
appears to transfer a fee, for the mind of dying pe 
delivered in haſte, ought to receive a beni 
tion, Co. Lit. 9. See Deviſe, Wills, 

As to the word heir being a word of purchaſe, the firſt 
rule to be obſerved is this, that where the anceſtor takes 
an eſtate for life, and a limitation is afterwards made to 
his right heirs, there the anceſtor has the reverſion exe- 
cuted in himſelf, and the right heirs are no purchaſers; 
2s if a leaſe for life be made to A. remainder to the right 
heirs of A. ſuch remainder is executed in A. and he may 
grant it over ; but if a leaſe for years be made to 4. re- 
mainder to the right heirs of A. this is a contingent re- 
mainder to* the right heirs of 4. and 4. himſelf takes 
nothing by ſuch limitation ; and the reaſon of the dif- 
ference 1s this: in the firſt caſe A. having an eſtate for life, 
is feoffatus within the ſtatute Duia empiores, &c. and con- 
ſequently capable of performing the feudal ſervices ; and 
then to make the right heir a purchaſer would be to ſuſ- 
pend the ſervices of the feud during the life of 4. who is 
capable of performing them z which would apparently. 
tend to the weakening of the tenure and ſtate of the king- 
dom; and therefore ſuch interpretation ought to be made 
as beſt ſupports the tenure, when the words will bear both 
ſenſes ; for if after ſuch limitation to the right heirs of 
tenant for life, he ſtill continued but barely tenant ſor 
life, he would not-be in the homage of the lord, nor 
would he be obliged to venture his life in the wars for 
ſuch eſtate ;. and he in remainder would not be obliged to 
do the feudal ſervices, becaufe; during the life of the te- 
nant for life, he has no intereſt in the land, becauſe his 
remainder cannot execute during the particular, eſtate, 
and conſequently not obliged to do the ſervices of the 
feud ; and if ſuch remainder was to veſt in the right heirs 
as purchaſers, it could not veſt during the life of tenan! 
for life, quia non eft heres viventis, and then by ſuck 
conſtruction the ſervices of the feud would be negleCted 
during the life of A. for there would be no one to perform 
them ; but in the laſt caſe you cannot veſt the remainder 
in the lefſce for years, ſor he is not feoffatus within the 
ſtatute ; for the perſon that properly takes by the feotf- 
ment is the freeho!der, and then conſequently, although 
you ſhould conſtrue a limitation to ſuch right heirs, a re- 
mainder veſted in the lefice for years; yet he having not 
the immediate freehold in him, would not be _ 


party. 
1g perſons, 
gn 1nterpreta= 


Ta, 
do the ſeudal ſervices till the intermediate remainder was 
ſpent 3 and.therefore the remainder to the 'right heirs is 


not immediately veſted in the leſſee for years, becauſe the ' 


heir is the firſt that can have the freehold as feudal tenant 
to the lord, and therefore, by the words of the donation, 
mult be the firſt purchaſer of ſuch remainder ; and though 
in the firſt caſe they admit ſuch limitation to be a remain- 
der, executed for public convenience, vez. that - the 
feudal ſervices, if poſſible, may be anſwered; yet it would 
he ridiculous to admit ſuch conſtruQion in the laſt caſe, 
Gnce it would make a feadal tenant to anſwer the ſer- 
vices; for to run counter to the tenor of a man's grant, 
without a benefit to any body, would be. moſt abſurd, for 
ach conſtruftion would not make a feudal tenant, be- 
cauſe the leflee for years would not hold of the lord, nor 


could the lord avow upon him. Lit. ſef?. 578. 2 Rel. 
Abr. 415, 417. 1 Co. 104. 
But it a feoffment be made to the uſe of A. and B. 


during their joint lives, and after the death of either of 
them, to the uſe of C. for life, and aſter to the heir of 
the body of B. though B. hath an eſtate of ſreehold, 
yet the remainder limited to the heirs of his body does 
not veſt, but is in abeyance, becauſe by this limitation 
the eſtate of freehold may determine in B. during the con- 
tinuance of his life; and fince B. is not let into the eſtate 
during his whole life, his heir cannot take as repreſenta- 
tive of him, for ſuch repreſentative muſt be of an eſtate 
of which B. was ſeiſed ; and ſince by the intention of 
this conveyance, the ſeoffor hath not limited it in ſuch a 
manner, that -B. in all events ſhould die ſeiſed of the 
eſtate, it is plain he deſigns only a contingent benefit to 
the heirs of the body of BÞ. as original purchaſers, and not 
by derivation from him. 2 Rol, Abr. 418. 

If. a leaſe for life be made to A. remainder to the 
right heirs of B. this is a good contingent remainder if 
livery be made, becauſe ſuch a of notoriety delivers over 
the freehold to 4. at the time it is made, and thereby 
creates a tenant, who is /eoatus within the ſtatute to 


hold of the lord, who 1s capable of doing the feudal ſer-- 


vices, except homage, and. on whom the lord may 
ayow ; and by this conſtruCtion there is no inconvenience 
or ſuſpenſion of all the feudal ſervices ; for if A. ſhould 
die during the life of B. the contingent remainder would 
become void, becauſe there would be no feudal tenant to 
attend the ſervices ; for the right heir could not take 1t 
during the life of B. and then the land would return to 


the donor, who would be again tenant to anſwer the fer- 


vices. 2 Rol, Abr. 418. | | 

But if A. makes a leaſe for life, or a giſt in tail, re- 
mainder to his right heirs, this is a void limitation in its 
original creation, for it cannot veſt immediately, no more 
than in the former caſe, Dua non eff heres viventis, and 
to conſtrue it a contingtnt remainder would be to fſul- 
pend the ſervices of the feud to no purpoſe ; for it is not 
pollble that it can veſt during the lite of the grantor, for 
ſo loag as he lives he can have no repreſentative or heir, 
and therefore not like the former caſe, which may pol- 
ſibly veſt the minute aſter the grant is made, or at leaſt 
during the life of the grantor ; beſides, that in this caſe, 
where the feoffor has not parted with the whole eſtate 
out of him, the ſeoffee does not hold of the lord within 
the ſtatute Duia emplores, &c. and to conſtrue this limi- 
tation to the right heirs in parting with the whole eſtate, 
would be an abſurd conſtruction, becauſe the anceſtor, in 
caſe he outlives the particular eſtate, muſt be in of his 
old reverſion, ſince hs cannot have an heir during his 
life; and the anceſtor cannot be ſuppoſed to deſign the 
heir ſhould take as a- purchaſor, ſince it were an abſurd 
intention, that that eſtate, which would of courſe de- 
icend to him, ſhould veſt in him in the ſame manner as 
a purchaſor, and by conſequence, fince there is no alter- 
ation by the conveyance from the courſe in which the 
ellate would have deſcended, it muſt be a void limitation, 
1 And. 3. Co. Lit. 20. b. Dyer 1 56. 1 Rol. Abr, 827. 
2 Rol. Abr. 415. 1 Leon. 182, , | 


II. Of eſtate in tail. 


An eſtate is ſaid to be intailed, when it is aſcertained 
what iſſue {hall inherit it. Lit. /eft, 18, Fee tail was 


{land femininum. 


originally termed the feudum nowum, 
ſimple abſolute, or the feudum entiquum, and went only 
to the deſcendants, either male or female, according to 
the words and limitation of the feudal donation, and 
thence came to be diſtinguiſhed into feudum maſculinum 
2 Bac. Abr. 256, | 

Before we enter into a diſquiſition of eſtates tail, as 
they ſtand in the ſtatute De donzs conditiunalibus, (1 3£Ed. r. 
c. 1.) it will be neceſſary to take a more particular view 
of the conditional fee at Common Law, becauſe the ſta= 
tute De donis creates no eſtate tail, but of ſuch eſtates as 
were anciently conditional fees. 2 Bac. Abr. 256, 

If lands mere. given to a man, and the heirs male of his 
body, the iſſue female were not inheritable, becauſe the 
teudal donation, expreſling particularly what heirs of the 
donee were to inherit, no heir, though . of the body of 
ſuch feudatory, could inherit, that did not come. under - 
the words and limitation of the donation. Co. Lit. 19. a. 

And if the donee had ifſue two ſons, and died, and 
the eldeſt died, leaving a daughter, the youngeſt ſon 
came into the ſucceſſion of the feud, and excluded the 
daughter ; and if there had been no ſon, the feud revert- 
ed (the collateral heirs being excluded, 1 Rel, Abr. 841.) 
to the dofior ; for the expreſs words of the- firſt donation, 
which regulated all ſubſequent deſcents, excluded all fe- 
males from inhetriting ſuch feud; ſo « contra, if the feud 
had been given to a man, and the heirs females of his 
body, the deſcent was to be conveyed to the females only, 
excluſive of all males, according to the words of the firſt 
donation. Co. Lit. 19. a, 7 Co. 35. a. | 

But if the limitation of the feud had been to a man, 
and his heirs male, ſuch donation doth not exclude the 
females, but lets them, and all collateral heirs in, becauſe 
ſuch donation, not limiting the feud to the deſcendants 
of any body, cannot be good as a feudum novum ;, and 
if it be conſtrued a feudum antiquum, the courle of de- 
ſcent cannot be. altered by any man's private fancy ; and 
fince it appears, from the words of the donation, that the 
donor intended an eſtate of inheritance, his words ſhall 
be taken moſt ſtrongly againſt himſelf, and ſhall paſs the 
moſt abſolute eſtate of inheritance, which is a fee ſimple, 
to which not only his lineal heirs, but alſo his collateral 
heirs, are inheritable. Co. Lt. 1%. a. | | 

'Fhe power of alienation was not abſolute in the feu- 
dum novum, becauſe ſuch power might have been em- 
ployed to diſappoint the lord of his reverter ; and yet they 
did not abſolute'y take away from ſuch feudatories the 
power of alienation, becauſe that would have created a 
perpetuity, which was againſt the original policy of the 
Engliſh law. To come therefore to a temper between 
theſe extremes, the donee was not allowed to alien till 
iflue had, becauſe till then he had not a deſcendable eſtate 
in him, and therefore could not transfcr a deſcendable 
eſtate to others; and if he ſhould have been allowed to 
have aliened, whether he had iſſue or not; ſuch alicnations 
would have diſappointed the limitations and reſtrictions 
in the gift, which brought it back to the lord on failure 
of iſſue; and therefore they conſtrued the words of the 
feudal donation, not only as a limitation, but condition, 
which the feudatory was obliged to perform before he had 
an abſolute power over the eſtate; for ſuch donations 
were generally made for the propagation of families, and 
therefore it beſt anſwered the deſign of ſuch gifts, to 
ſuppoſe the power of alienation to ariſe on the begetting 
iflſue, becauſe in ſuch caſes the feudatory had the contin- 
gencies of a family ; ſor when ifſue was had, they looked 
upon the lord's poſſibility to be at a great diſtance, and 
they admitted of an abſolute power of alienation ; there- 
fore if a man aliened before iflue had, the lord could not 
have entered for a forfeiture, becauſe that would have 
been contrary to his own donation, which carried it to 
the feudatory and his deſcendants, and therefore, if de- 
ſcents were afterwards born, the lord was excluded during 
the continuance of ſuch iſſue, and the ifſue born after 
the alienation could not have entered, becauſe they only 
claim as repreſentatives to their anceſtor, and therefore 
his aQtual alienation barred them. 2 Bac. Abr. 256, 257. 


in oppoſition to fee 


840, 841. 2 Infl, 333. 


Co. Lit. 19. a. Plow. 246. b. 7 Co. 34. 6b. 1 A Abr. 
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But if ſuch tenant aliened before ſach iſſue had, and 
afterwards had iſſue, and then the tenant and ſuch ifſue 
had died, ſuch alienation had not barred the donor of his 
right of reverter, becauſe the condition was not perform- 
ed at the time of the alienation, ſo that the tenant had 
not an abſolute propetty veſted in him for the purpoſe ; 
wherefore, fince the alienation was before the tenant had 
ſuch power, it was ſubje&X to the lord's claim, as if no 
ſuch alienation had been, and by confequence the lord 
might have entered as in his reverter, as if the tenant had 
died without ifſue ; and the ſubſequent birth. of the iſſue 
is not a ſufficient performance of the condition to make 
the precedent alienation valid, ſince that were to allow 
of the alienation of a perſon who had no power to alien. 
Plow. 235. Co. Lit. 19. 

But if a giſt was made to a man, and the heirs of his 
body, and the donee had died, leaving iſſue, ſuch iſſue, 
without having iffue, might have aliened, becauſe com- 
ing in by deſcent, he had the power over it, as he had 
over other eſtates deſcendable, and ſucceeding into his an- 
ceſtor's eſtate, who had an abſolute power of alienation, he 
took it in the ſame manner diſcharged of any reſtraint 
from the condition, and the rathers, becauſe otherwiſe 
the iſſue could not have made the neceſſary proviſions on 
his own marriage by a family fettlement ; bot if the iſſue 
had not aliened, it had followed the limitation of the 
firſt donation, becauſe the eſtate had continued in the 
ſame condition, without alteration, and conſequently, on 
failure of iſſue, according to the firſt donation, the lord 
had been in his feudal right of reverter. 7 Co. 34s 35 
Co. Lit. 19. a. | 

And as the feudatory had power to alien the land after 
he had iſſue, ſo likewiſe might he have charged it with 
a rent, common, &c. for this power neceſſarily follows 
an abſolute and entire property ; for if he might have 
aliened the feud from his iſſue, it is but part of that 
power to tranſmit it to his iſue under any charge or in- 
cumbrance he thought fit. Co. Lit. 19. a, 1 Rol. Abr. 
840. 

bo the feudatory, by having iſſue, might have forfeited 
| the feud for treaſon or felony. Co. Lit. 19. a. 1 Rol. 
Abr. 840. | 

If there was no expreſs reſervation of ſervices in the 
firſt feudal donation, the donee held of the donor as he 

held over. Co Lit. 19. 
© Thus the law ftood till the 13 Z4. 1. when the ſta- 
tute De donis conditionalibus was made, which deprived 
the feudatory of his ancient power of alienation, upon 
his having iſſue, or performing the condition : the pre- 
tence of making this ſtatute, as appears from the pre- 
amble, was to comply with the will of the donor, who 
in all ſuch grants intended that the feud ſhould be tranſ- 
mitted to the deſcendants of the feudatory in the ſame 
plight he received it; and upon failure of the defcen- 
dants, that it ſhould revert to the donor himſelf ; but 
the real deſign of making the ſtatute was, to introduce a 
perpetuity to other purpoſes ; for, towards the end of the 
barons war, the crown took up a new method of poli- 
tics to break the intereſt of the bayonage ; for when any 
feud that was then ſubfiſting in large diſtricts and terri- 
tories eſcheated, or was forfeited to the crown, the King 
divided them, and gave them out in lefſer feuds, thereby 
to deſtroy the power of the peerage ; this the barons ſaw 
would tend to the ruin of their budy, and therefore pafled 
this aCt to make all ſuch new feuds unalienable, and by 
that means no: forfeitable for treaſon, though the condi- 
tion ſhould be performed by leaving iſſue ; and from the 
time of this ſtatute, the donor's poſſibility or right of re- 
verter was turned into a reverſion; and the donee, who 
before had a fee ſimple conditional, has now but an 
eſtate tail. 6 Co. 40. Co. Lit. 21, 392. 2 1nft. 335. 
A. 155, 156. 1 Vent. 299, 2 Med. 131. 

ſhe above mentioned ſtatute of 13 Ed. 1. cap. 1. com- 
monly called the ſtatute De donis conditionalibus, or the 
ftatute of intails, is thus : ** Firſt concerning lands [tene- 
mentis in the original Zatin] that many times are given 
upon condition, this is to wit, where any giveth his 
land to any man and'his wife, and to the heirs begotten of 
the bodies of the ſame man and his wiſe, with ſuch con- 
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the caſes aforeſaid, after iſſue begotten and born be 
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dition expreſſed, that if the ſame m hi 
without heirs of their bodies *e19 Cmrng Jang rnd 


Wiſe die 
gotten, the 


land ſo given ſhall revert to the giver.or his hei 

alſo where one giveth lands in Tree IS. bh cole 
hath a condition annexed, though it be not expreſſ fo 
the deed of pift, which is this, that if the knlband + 
wife die without heir of their bodies begotten, the _ 
ſo given ſhall revert to the giver or his heir. In caſe fo 
where one giveth land to another, and the heirs of ky 
body ifſuing, it feemed very hard, and yet feemeth w 
the givers and their heirs, that their will being expregj; od 
in the gift, was not heretofore, nor yet obſerved. = al 
them: (to whom the lands were given under ſuch _ 
tion) heretofore ſuch feoffees had power to alien the la w 
ſo given, and to dilinherit their iſſue of them, codtra 
to the minds of the givers, and contrary to the hon 
expreſſed in the gift. And: farther, when. the iflue of 
ſuch feoffece is. failing, the land ſo given ought to return 
to the giver, or his heir, by form of the gift expreſſed 
in the deed, though the iflue (if any were) had died : 
yet by the deed and feoffment of them (to whom land 
was ſo given upon condition) the donors have heretofore 
been barred of their reverſion, which was direCtly repug- 
= to the = of the gift.” | the 

ea. 2. ** Wherefore our Lord the King, perceiyi 

how neceflary and expedient it ſhould be b croride tn 
medy in the aforeſaid caſes, hath ordained, that the will 
of the giver, according to the form in the deed of gift 
manifeſtly exprefſed, ſhall be from henceforth obſerved : 
ſo that they to whom the land was given under ſuch con: 
dition, ſhall have no power to alien the land fo given 
but that it ſhall remain unto the iſſue of them to whom 
it was given after their death, or *ſball revert unto the 
giver, or his heirs, if iffue fail (becauſe there is no iſſue 
at all); or if any iſſue be, and fail by death, or heir of the 
body of ſuch iſſue failing. Neither ſhall the ſecond huſ- 
band of any ſuch woman, from henceforth, have an 
thing in the land ſo given upon condition, after the death 
of his wife, by the law of England, nor the iflue of the 
ſecond huſband and wife ſhall ſucceed in the inheritance, 
but immediately after the death of the huſband and wife 
(to whom the land was ſo given) it ſhall come to their 


—_ or return unto the giver, or his heir, as before is 
id, 


Under this head is conſidered, 


i. What things may be intailed by the flatute of intails ; 
and the ſeveral kinds of eflates tail. . 


2. What words are requiſite to create an eſtate tail in a 
deed or gift. 


3. How far tenant in tail may charge his eſtate, and 
what afts of his relating to the inheritance ſhall bind the 1ſſut, 
though the intail continues, 


1. What things may be intailed by the Nlatute of intails ; 
and the ſeveral kinds of eftates tail. | 

'The ſtatute makes uſe of the word tenementum, and 
therefore the eſtate to be intailed may be as well incor- 
poreal as corporeal inheritances, becauſe the word 7ene- 
mentum comprehends the one as well as the other, and 
conſequently not only lands may be intailed, but all rents, 
commons, eltovers, or other profits ariſing from lands. 
Co. Lit. 19 b. 20. a. 

But ir is not neceſſary that the thing to be intailed 
ſhould iſſue out of land ; for if it be annexed to lands, or 
any ways concerns or relates to them, it may be intailed 
within the ſtatute z and therefore offices and dignities may 
be intailed ; and accordingly it has been reſolved, that if 
the King creates a man Email of D. to him and the heirs 
male of his body, this is a good intail of the dignity 
within the ſtatute, becauſe the title or dignity relates to 
lands ; and anciently they were computed from their pot- 
ſeſſions, as baron's fee, and earl's fee, &c. Cv. Lit. 
20. a. 7 Co. 33+ | 

So offices may be intailed; as the office of Earl Marſhal 
of England, or the office of a ſteward, bailiff, or receiver 


of a manor, becauſe theſe are demandable in a prone, 
FH 
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of tenementa, and being exerciſable within the manor, are 
therefore looked upon as members or branches of it. Co. 
Lit. 29. a. 1 Rule Abr. 83P.. 7 Co. 33« Plow. 2: 

An equity of redemption 1s intailable, becauſe the 
mortgage being a pledge for money, equity looks upon 
the eltate in the ſame plight as it was befores Hard. 


Oy WHT may be intailed, becauſe they are muniments 
belonging to the land itſelf ; but if the intail be barred 
by collateral warranty, then the heir ſhall not have deti- 
nue of them, for then he cannot make title by virtue of 

e intail. C9. Lit. 20s ; : 

But things merely perſonal, which only charge the 
perſon, and neither iſſue out. of land; nor relate to it, 
nor can be demanded ut tenementum in a precipe, cannot 
Le intailed within the ſtatute ; and therefore if I grant to 
B. and the heirs of his body, to be maſter of my hawks, 
or kecper of my hounds, with a fee or ſalary annexed:to 
it; this is no _intail within the ſtatute, becauſe this can 
no way fall within the notion of tenementum. Co. Lit. 
20.4. Plow. 2.b. 1 Rol. Abr. 837. SR AVIS 

So if A. for him and his heirs grants an annuity to B. 
and the heirs of his body ; this having no manner of re- 
lation to land, is no intail within the ſtatute, for ſuch 

nt only affe£ts the perſon of the grantor. Plow. 3. a. 
1 Rol. Abr. 837. Co. Lit. 20. a. | 

No chattels real can be intailed, and therefore though a 
man poſſeſſed of a term for years ſhould deviſe his term 
to F. S. and the heirs of his body, yet the term would 

in its old channel to the executors, and the ifſue of 
the body of the donee has no intereſt in the term, 2nd 

. $. may ſell or diſpoſe of it as he pleaſes ; for this 

ing no tenementum within the ſtatute, the deviſee. is not 
tied up from alienating it by that aCt ; ſo it is of a truſt, 
for a man can no more intail a term in groſs by way of 
truſt, than by way of deviſe; but a term for years, 
which is created or kept on foot to attend the inheritance, 
is allowed in Chancery to wait on the intail of the in- 
heritance. 10 Co. 87. 1 Rol. Abr. 837. Cro. Eliz. 
143- 1 Chan. Rep. 200. 1 Vent, 194. 2 Chan. Rep. 
ON. | 
| i lands are given to a man and the heirs of his body, 
this is a tail general, becauſe all his deſcendants may pol- 
ſibly come into the ſucceſſion ; ſo that if the donee has 
ſeveral wives, the deſcendants of every wife may inherit, 
becauſe they fall within the words of the donation ; but 
the donor might have, by particular expreſſions, confined 
the ſucceſſion to any particular deſcendant, as to the heirs 
male or heirs female ; and hence the diſtinCtion between 
eſtates in tail male and tail female. Lit. ſe. 14. 

If lands are given to a man and his heirs males and 
ſemales of his body, this is a tail general, becauſe by 
ſuch limitation all' the deſcendents of the feudatory may 
inherit. Co. Lit. 25. 6. But great care muſt be taken 
10 limit the eſtate to the deſcendents of the body of the 
donee ; for if lands be given to a man and his heirs male, 
this is a fee ſimple. Co. Lit. 13. So if the limitation 
had been to the donee and his heirs females, or to the 
donee and his heirs male or female. Lit. jea. 31, 

If land: be limited to the fon and his heirs, of the 
body. of his father, this is a fee ſimple in the ſon, and no 
intail at all, not being limited to the ſon's deſcendents ; 
Nor is there in this caſe any proper limitation or reſtrifQtion 
of the word beirs, becauſe it limits- it to his heirs of the 
body of the father ; now there is plainly a deſign to place 
the intereſt that is to veſt in the fon; and yet it thould 
not go merely to the-ſon's deſcendents, but to all colla- 
terals, as far as they could claim under the body of the 
father ; now ſuch- a limitation the law will not endure, 
it not being an eſtate tail confined to the deſcendants only ; 
and therefore it muſt be. a fee ſimple; for to allow men 
to form ſuch new ſorts of eſtates would be very incon- 
venient, as it would put it in the power of private per- 
ſons to make new limitations touching the . courſe of 
deſcents,: and thereby render all deſcents uncertain. Co. 
Lit. 27. | ” | 

But if the eſtate were limited to the ſon, and to the 
| heirs of the body of the father, though:the father was dead 
at the time of the giſt, yet it is a good intail, becauſe here 

Vo, I, N9. 63. | 


ſet. 16. 


- 


father and to his heirs, 
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the word heirs are words of- purchaſe ; and 5 
name of purchaſe after the father's deceale, keDy he ſon 
being only tenant for life by the words of the gift by 
the ſecond words takes the intail as a purchaſer ; but in 
the other caſe, the words his heirs are merely words of 
limitation, and therefore affe@t an intail, which the law 
will not endures Lit. ſet. 30, | os. 
If there had been grandfather, father, and fon, and 
the father dies, and the limitation had been to the grand» 
of the body of the father, this is 


a good intail ; for it to the deſcendants only, and it 
limits what fort of deſcendants it ſhall go to, viz. ſuch 
only as were begotten by the father. Co. Lit. 20. 6 

_ Tail 10. | ; 4 

lands be given to huſband and wife, and the hei 

the body of the ſurvivor, this is a Pb 1m beret 
an eſtate tail general in the ſurvivor; but the eſtate tail 
does not veſt till one of them dies, and then, becauſe all 
the deſcendents of the ſurvivor may inherit the gift, it 
is a tail general. Co. Lir. 26. a. \ 10 Co. 51. Reg. 
239 6. | | | 
| Tail ſpecial is where the eſtate is limited to 
ticular heirs of the body of the donee, as to the heirs by 
fuch a woman, as if lands be given to a man and his 
wite, and the heirs of their two bodies begotten; for though 
all the deſcendents of that marriage may inherit the gift, 


yet all the heirs of the body of the donee cannot inherit ; 


for if the woman ſhould die, and the man take another 


wife, the ifſue of the donee by the ſecond wife ſhould not 
inherit, becauſe the limitation of the gift was only to the 
deſcendents of the feudatory by the firſt marriage. Lit. - 


ſome par- 


If land be given to a man and a woman unmarried, and 
the heirs of their bodies, this is a tail ſpecial, for the 
poſhbility that they may marry, and then the deſcendents 
of that marriage-can only inherit ; ſo if the gift be made 
to a man that hath a wife, and to a woman that hath a 
huſband, and the heirs of their bodies, this is a tail ſpe- 
cial preſently in them, for the poſſibility that they may 
marry, and the deſcendents of ſuch marriage may inherit 
according to the limitation of the gift. Co. Lit. 25. b. 
Bro. Eſtate 22. Tail 16. | 

But if land be given to two men and their wives, and 
the heirs of their bodies begotten, they have a joint eſtate 
for life, and ſeveral inheritances, but no joint eſtate in 
tail; becauſe though the huſband and the wife of the other 
may die, and the ſurvivors may marry, yet the gift being 
made to them all, and the heirs of their bodies, it is im- 
poſſible that there ſhould be one heir or deſcendent of all 
their bodies, and therefore it can be no joint eſtate tail in 
them all ; but they all four take jointly for life, and each 
huſband and his wife have a ſeveral inheritance in a 
moiety. Plow. 35. a. ' Co. Lit. 25. b. 

If lands be given to two men, and the heirs of their 
bodies begotten, they have but a joint eſtate ſor life, and 
ſeveral inheritances ; for though the gift be limited to the 
deſcendents of their bodies, they cannot have a joint eftate 
tail, Tit. ſet. 283%, | 

So if lands be given to one man and two women, and 
the heirs of their bodies begotten, they have a joint eſtate 
for life, -and ſeveral itheritances, becauſe there can be no 
one iſſue of both the women's bodies; and if the man 
ſhould marry one of them, yet it is not limited in the 
donation, which of them, in caſe of ſuch intermarriage, 
hould firſt take, Lir. ſe, 283. Co. Lit. 25. 

1f -an eſtate be limited to huſband and wife, arid the - 
heirs of their bodies, and they ate divorced a vinculs ma- 
trimanu, they are only tenants for life, becauſe they ſhall 
not be preſumed to intermarry after they are once le- 


\ gally divorced by church cenſures. 3 Hen. 6. 48. 7 


Hen. 7: 6. 

But» there are other ſorts of eſtates tailz as when the 
donation is limited not only to the deſcendants of the 
donee by onewoman, but more particularly to'one ſort of 
deſcendants-of ſuch marriage, excluſive of others; as if 
lands. be given to a man and a 'woman, and the heirs 
male bf their bodies, this is -an' eſtate in tail male ; for 
the donor having expreſſed what heirs ſhall inherit, none 


can claim under ſuch gift that does not come under ſuch 
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particu'ar deſcription ; ſo if the 'limitation had been to 
the heirs female ; for' the donee being capable of taking 
by purchaſe, the donor may limit the ſucceſſion of the 
land to which of the deſcendants of the donee he pleaſes ; 
but if the limitation had been to A. for life, remainder to 
the heirs females of the body of F. 8. and 7. S. has iſſue 
a ſon and a daughter, the daughter can take nothing by 
ſuch gift: the reaſon of the difference is this, becauſe in 
the firſt caſe the donation ſpecifies what ſort of deſcend- 
ent of the donee ſhall take 3 but in the laſt caſe it ſpeci- 
fies who ſhall take originally ; and the firſt purchaſer 
mult come fully up to-the deſcription in the donation, or 
elſe - there can be no gift, and- while there is a fon of 
F. $. no female can be heir, and confequently not a per- 
{on capable of taking originally by the gift; but if 7. S. 
hath iſſue a ſon and a daughter, and the ſon hath iſſue a 
daughter, and dies, and a leaſe for life is made, remainder 
to the heirs female of the body of 7.8. the daughter of 
the ſon ſhall be the purchaſer, becauſe ſhe comes within 
the deſcription, being both heir, and likewiſe a female, 
though ſhe was deſcended from a male. Co, Lit. 24. 6. 
Hob. 31. 

If lands be given to a man and his wife and the heirs 
male of the body of the huſband; this is a ſpecial tail in 
- the huſband, and but an eſtate for life in the wife; ſo if 
the limitation had been to the heirs male of the body of 
the wife by the huſband begotten, it is an eſtate for life in 
the huſband, and a tail in the wife; for to which ever 
body the word heirs inclines by the limitation, it creates 
a deſcendible eſtate in ſuch perſon ; but if it be not more 
particularly limited to the body of one than the other, 
but inclines to each alike, then it creates a deſcendible 


eſtate in both of them ; as if lands be given to huſband | 


and wife, and the heirs which the hufband ſhall beget on 
the body of his wife, both of them have an eſtate-tai], 
becauſe the word heirs, which creates the deſcendible eſtate, 
1s not limited to one more than the other. Lt. /e#?. 26, 
27) 28. Yelv. 121. 

If a feoffment be made to the uſe of 4. and B. huſband 
and wife, and the longeſt liver of them, and after the 
deceaſe of A. and B. then to the uſe of the heirs of the 
body of the ſaid 4. begotten on the body of B. this is an 
eſtate-tail in the huſband, for the word bers is limited to 
the body of A. though to be begotten on the body of the 
wife, Hob. 84. 

So if lands be given to baron and feme and the heirs of 
the body of the feme, by the huſband and 7. S. engen- 
dred; this is an eſtate tail in the feme, but fo far inlarged 
by the laſt words, that the heirs of her body begotten by 
F. S. may inherit aſter the ifſue by the preſent huſband, 
Yeiv. 131, 

And it is to be obſerved, that in all inſtances of ſuch 
fpecial tails,: which limit the lands to one particular fort 
of heirs, no deſcendant of the donee can make himſelf 
inheritable ro ſuch gift, unleſs he can convey his deſcent 
through that particular ſort of heir to which the ſucceſhon 
of the land was firſt limited; therefore if lands be given 
to a man and the heirs male of his body, and he has iſſue 
a daughter, who has iſſue a ſon, this ſon ſhall never in- 
herit that gift ; for the ſon being obliged to claim through 
the daughter, mult neceſlarily ſhew himſelf out of the 
words of the firſt donation, which limited the lands only 
to the heirs male of the donee, which the daughter cannot 
poſſibly be taken to be. Lit. ſea. 24. 

For the fame reaſon, if the lands be given to a man 
and the heirs male of his body begotten, the remainder to 
him and the heirs females of his body, and the donee hath 
Hue a ſon, who hath iſſue a daughter, who hath iſſue a 
fon; this ſon can inherit neither of theſe gifts ; not the 
tail male, becauſe whoever claims as heir to ſuch a gift, 
muſt convey his deſcent wholly through males, which the 
fon cannot do in this caſe, becauſe he mult neceſſarily 
ſhew himſelf a deſceadent of the daughter, before he can 
make himſelf heir to the firſt ſon ; nor can he inherit the 
. tail female, becauſe that limitation being to that parti- 
cular ſort of heir, no male, though:the immediate deſcend- 
ent of a female, can inhert, becauſe he is another fort of 
heir than is defcribed in the; donation ; but if in this 
caſe the gift had been to a man and the heirs male of his | 
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body, remainder to him and the heirs Gack | | 
claim under that gift, becauſe every ror cr ford 
donee may claim under the remainder, it not bein i 
mited to one fort of heir more than another. C, vt 
20. b. A cn 

Land given to a man and his wife & heredi d: 

& unt heredi tantum, was adjudged an eſtate til, hon 
the limitation be to the heir in the ſingular number be 
cauſe the word hetr is nomen colleftivum, and extends to all 
that deſcend from him. 1 Yent, 228. 


| 2. What words are requiſite to create an luts-tail in a 


deed or gift. 

Vhen the notion of ſucceſſion prevailed, it was necec 

oy in feudal donations to uſe the word heir; to diſtin. 
guiſh ſuch deſcendible feud from that which was granted 
only for life; but as to the word body, it was not neceſ. 
fary to make uſe of that in the donation, but it might 
be expreſſed by any equivalent words, and therefore a 
gift to a man, and heredibus de ſe, or de carne, qus fibi cy. 
tigerit habere, or procreavit, is a good eſtate tail ; for theſe 
luthciently circumſcribe the word heirs to the deſcendents 
of the feudatory: and the reaſon of the difference is 
for that inheritances being only derived from the law, 
the law requires the word heirs that comprehends the 
whole notion of ſuch legal repreſentation, but the limit. 
ing the inheritance to the deſcendants of this or the 
other body, is only the particular intention of the 
perſon that forms the gift, and therefore the law leaves 
every man to expreſs himſelf in ſuch manner as may 
manifeſt that intention. 2 Bace Abr. 259. Co, Lit, 20, 
q Co. 41. 6b. 
Therefore if lands are given to a man & heredibus, 
ques fubi contigerit habere de uxore ſud ; this is an eftate 
tatl, though the word body be omitted ; ſo if the gift had 
been to him & heredibus ſuis de prima uxore | #1 for 
this confines the word heirs to the deſcendants of his body, 
ſince his heirs which can inherit that gift, muſt be of 
bis wife, which no collateral heir can poſlibly be, 4 Ce, 
41, 42. : 

A feoffment was made to the uſe of A. for life, re- 

mainder to the uſe of B. and of the heirs male of the 
ſaid B. lawfully begotten, and for default of ſuch iflue, 
remainder over, #, dies, this is no eſtate tail in B. but a 
tee ſimple, becauſe there are no words to ſhew from 
whoſe body the heirs male of B. muſt proceed : for to 
the creation of an eſtate tail, it is requiſite that there be 
words ſufficient to ſhew from what body the heirs men- 
tioned in the gift are to proceed, though the word b:4y 
be not exprelsly uſed ; for in this cafe ſuch may be heirs 
male of B. that were never proceeding from his body, 
fince the words of -the donation leave it at large, and do 
not require that they ſhould be begotten by any particulac 
perſon. Cre. Eliiz. 478. Ado. 424. 7 Co. 41. 
| So where A. ſciſed in fee of a copyhold, ſurrendered the 
ſame to the uſe of himſelf for life, and after to B. and 
C. his wife, pro & durante terminos vitarum ſuarum natu- 
ralium & hered. & aſjignat. predif. B, & C. & pro den 
feta talis exitus, to the uſe of himſelf and his heirs ; and it 
was held by Helt Ch. J. and two Judges, againſt Gould, 
that B. and C. had a fee ſimple, and thit pro defetu ta- 
lis exitus imported nothing of their dying without ifſue, 
but was to be taken generally, and every heir is the ifſue 
of ſome body. 2 Salt. 620. 
But if A. ſeiſed in fee makes a voluntary feoffment to 
the ufe of himſelf for life, remainder to the uſe of F.S. 
and his heirs for ever; and for default of iſſue ot the 
body of F. S. then tothe uſe of the right heirs of A. this 
being in a conveyance by way of uſe, which is always 
conltrued like a will, and according to the intention of 
the party, gives F. $8. but an eſtate-tail. Carth. 343- 
'5 Med. 266. 8. GC. 

If land be given to A. and B. his wife, and their heirs, 
& aliis heredibus of the faid A. fi didti heredes de- A. & 
B. exeuntes obierint /ine beredibus de ſe, this is a good 
eſtate tail, though the word body be omitted, becaulc 
there are words equivalent, which equally circumſcribe 
the general import of the word heirs ta the deſcendants 
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of the body of 4,.and B, 7 Co.gt. ke: 
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Ff Hands be given to a man and his heirs, haben 
kim 2nd the heirs of his body ; this is but an eſtate-tail, 
becauſe the habendum expounds the general word heirs in 
the premilſes ; for though it cannot chartge or alter 
them, ſo as to retract the gift Irt the premiſles, yet it 
' may well conftrue and explain them while ſuch conſtruc- 


tion is conbſtent with the premiſſes, and does not deſ- : 


troy the operation of the words mentioned in them, but 
only explains in what ſenſe they are to be taken, and 
what heirs are comprehended ; but if the limitation in 
the premiſſes had been to a man and the heirs of his body, 
balendum to him and his heirs, it had been a tail with 
a fee fimple expectant, becauſe this habendum cannot be 
conſtrued an expoſition, for that it comprehends all heirs 
in general, and doth not confine or interpret the pre- 
miles, and therefore being more comprehenſive than the 
premilles, paſſes the fee: ſimple ODE: Co. Lit. 21. 4a. 
8 Co 154: b. 2 Rl, Abr. 66, 68. © 

If ſands be given to a man and his heirs, habendum to 
him and his heirs, if the donee has heirs of his body; 
and if he dies without heirs of his body, that the Jand 
{hall revert to the donor, or habendum to him and his 
heirs, if he hath iſſue of his body begotten ; and if he 
dies without heirs of his body, that the land ſhall revert 
to the donor ; this is but an eſtate tail in the donee, be- 


cauſe the habendum plainly explains in what ſenſe the | 


word heirs, which are uſed generally in the premiſſes, 
are to be taken, nor does ſuch explication retraCt the gift 
io the premifſes, becauſe the word heirs have ſtill their 
operation, and by ſuch conſtruftion are more comform- 
able to the will 'and intention of the donor ; but if the 
habendum had been for life, that had been a void limita- 
tion, becauſe no explication can reconcile the hadendum. 
to the premiſſes ; and where the laſt words of the dona-! 
tion retra& the former gift, they are taken as inſignificant 
and void, becauſe no man is allowed. to vacate his own 
rant. 1 Rol. Abr. 838. Co. Let. 21. a. 
If lands are given to a man and the heirs of his body, 
remainder to F. S. and his heirs in formd predieta; this 
is a good remainder in tail to F. S. for by a neceſſary 
relation the mind is carried to the words of the pift, 
which circumſcribe the heirs of the donee to the deſcen- 
dents of his body ; fo if the remainder had been limited 
to f.S. in forma predif?. this limitation, without the 
word heirs, had, veſted a good eftate tail in him in re- 
mainder ; or if a leaſe for life had been made to A. the 
remainder to B. and the heirs of his body, remainder td 
7.8. in eadem forma, theſe words, having ſuch a ne- 
ceſſary relation to thoſe words which immediately precede 
them, repreſent to us the intention of the donor, as 
plainly as if he had expreffed himſelf 'in all the terms of 
the firſt limitation. 1 Rel. Abr. 838.' Co, Lit. 20. b. 
But if a gift be made to A. for life, remainder to B. 
and the heirs of his body, remainder to F. S. in forma 
predi?. this, according to my Lord Coke, is a void 
limitation to F. S. for, though the mind is carried to the 
former limitations, yet finding no neceſſary relation to. 
one more than the other, it can determine, nothing 
politively as to the intention of the donor, and there- 
fore ſuch limitation is void for uncertainty. Co. Lit. 
20.. b, | | ap _ 
A feoffment was made to A. habendum to him and 
his heirs of his body, to the uſe of bim and his heirs and- 
aſſigns for ever ; this is only an eſtate-tail in A. and no 
fee imple, for the lands are ſo appropriated by the 'firſt 
words to the donee and his iflue, that no a& or limita-. 
tion of the parties can take it out of them ; nor does the 
ſtatute 27 Hen. 8. execute the poſſeſſion to the uſe; 
for the ſtatute never intended ty execute any uſe * but 
that which the legal tenant had been obliged to exe-) 
cute before the ſtatute 3 but the a&t De donts,. as it tied 
down the donee from alienation, ſo it would not permit 
the Chancery to oblige the donee tg'give the land away 
from his ifſue ; the ſame Taw if: the uſe had been limited 
over.to a ſtranger for the ſame reaſon. Cro. Fac. 400. 
2 Co, 78. Plow. 655. Bro. tite Feoffment to Uſes 40. 
x 4% a rr ban: hob] 9 Iva 
Lands were given to baron and feme, habend to baron 


nd. to\ dies; this was -ad) 


x ' & 

EL 
lies; 1 udged an eftate-tail ;" for though fack 
limitation of a uſe to a ſtranger had not been a good ef. 
tate tail ; becauſe the legal eſtate in baron and ſeme had 
only been for their lives; yet here being no feoffes 
diſtin from the Ce/ui que uſe, but they being all the 
ſame perſon, by confequence there is no uſe diſtin from 
the legal eſtate, and therefore the word «ſe may be very 
properly rejeCted, in order to eſtabliſh the intention of 


| the conveyance, and then the caſe amounts to no more 


than if an eſtate were limited to baron and feme for their 
lives, with remaindey to them and the heirs of their bo6- 
dies. Cro. Car. 231. | | | 

If a feoffment be made to MA. and his heirs, with a' 
varranty to him and his heirs, and if it happens that he 
dies without heirs of his body, that it ſhall remain to 
F-S. in fee; this limitation of a remainder explains 
what heirs of the donee ſhould take ; for it is plain that 
the donor intended the word heirs in the * nithe ſhould 
not be taken in their moſt extended fenſe, for then- they 
would convey an abſolute eſtate, which wou!d bear no 
[imitation of a remainder over to F. 8. and then that 
part of the gift would be void, which, by an eaſy expli- 
cation of what heirs the donor meant in the premiſſes, 
is made good and conbſtent, without any force or vio- 
lence to the premifſes. 2 Rol. Abr. 839, 2 Rol. Abr. 68. 
If lands are given to a man and a woman and their 
heirs, habendum to them and the heirs of their bodies, re- 
| mainder to them, and the ſurvivor of them for life, to 
hold of the chief lord ; this has, been adjudged an eſtate 
tail with a fee ſimple expeCtant ; for though the haben. 
dum explains what heirs are meant in the premiſles, and 
there is no mention of the word heirs in the remainder ; 
yet it is plainly the intention of the donor, that the in- 
tereſt in the Jand ſhall not ceaſe upon the determination of 
'the eſtate tail, becauſe there is a remainder limited over 
to take effeCt when the tail is ſpent; and if the limita- 
tion of the remainder paſſes any thing, it muſt be a fee, 
becauſe they had a greater eſtate already in them than for 
life ; and this the rather, becauſe the tenend. is expreſsly 
to be of the chief lord, which ſhews they intended to 
have no eſtate in themſelves. _Cro. Car. 476. 2 Rdl. 
Abr. 68. | mbeX, N 
'* If I give land to a man and his heirs, vrz. the heirs 
of his body ; this is but an eſtate tail ; for here I explain 
the general import of the word heirs to the deſcendants 
of the body of the donee. F7b. 172. 


3. How far tenant in tail may charge his eflate, and 
what atts of his relating ta the inheritance ' ſhall bind the 
i/Jue, though the intail continues. | ER 

The ſtatute De donis, affeting a perpetuity, reſtrained 
the donee in tail, either from alienating or charging his 
eſtate tail; and by that aft the tenant in tail was like- 
wiſe to leave the land to his heirs as he received it from 
the donor ; and upon that ſtatute the heir in tail might. 
have avoided any alienation or incuwbrance of his an- 
ceſtor ; and as the law ſtoog upon, that at, ſo might he 
in reverſion, when the heirs of the donee failed, whick 
were inheritable to the giſt. "The crown long Riruggled 
to break through the perpetuity which was eſtabliſhed by 
this law ; and, in the reign of Edward 4. we find the 
pretended recompence given againſt the vouchee in the 
common recovery to be allowed an equivalent for the 
eſtate tail; and becauſe this recompence was to go in 
ſucceſhon as the land in tail.thoutd have done, therefore 
they, allowed the recovery to bar the reverfjon as well as 
the iſſue in _tajl, becauſe he in'the reverfion was to have 
the .recompence” upon fai'ure of iſſue of the donee.”” 2 

ac. Abr, 265. 6 Co.40. 10'Cs. 39. I Vent. 209. * 

At the Common. Law the tenant in tail could 'not 
grant or alien, nor make any rightful eſtate 'of freehold 
tO another, but for term of his own life; for though a 
feoffment in fee, or for life, made by tenant in tail, are 
good againſt the tenant himſclf,. becauſe the law allows 
no. man tg avoid his own act; yet after his death the iſſue 
in tail,. or thoſe in reverſion after” failure of 'ifſue, may 
by proper aftions avoid ſuch, feoffments, and recover 
againſt the feoffee. * Lit. ſef?. 613. 063 


and feme to the uſe of them and the heirs of their bo-} 


| The tenant in tail is maſter of the inheritance, and as 
| 4 ſuch 


bo” ls > 


ſuck has power over all the laſting improvements grow- 
ingon it ; ſo that he may cut down the timber trees, and 


\ diſpoſe of them as he pleaſes, without barring the intail : 
| but this muſt be underſtood with this reſtridtion, that if 
' tenant in tail ſell the trees growing on the inheritance, 
the vendee muſt ſever them during the life of tenant in tail, 
for if he dies before they are cut down; his being tenant in 
tail ſhall have them as part of the inheritance, and the 
vendee, though obliged to pay the whole ſum contratted 
for, yet ſhall not be allowed to cut down one tree after 
the death of the tenant in tail z for as the tenant in, tail 
has power over the inheritance but during his own life, 
ſo he can delegate that power to another but for the 
ſame time ; and conſequently whatever remains part of 
the inheritance at the death of the tenant in tail, at which 
time his power over it ceaſes, muſt neceſſarily go to the 
heir to whom the inheritance belongs. Bro, Contrad?, 26, 
12 Co. 50. Poph. 194. 

So if tenant in tail grants eſtovers to another, or the 
veſture of his woods, theſe grants determine with his 
death, for as they are charged on the inheritance, ſo they 
muſt neceſſarily ceaſe when his power who granted them 
is determined. 1 Rol. Abr. 8414842. 

If tenant in tail acknowledges a ſtatute or recogni- 
zance, upon which the land is extended, the iſſue may 
' ouſt the conuſee after the death of his anceitor ; for the 
tenant in tail can charge the intail but during his life, 
becauſe the ſtatute De donis preſerves it free from all in- 
cumbrances for the iflue in tail, ut voluntas donatoris ob- 
'ſervetur. 1 Ral. Abr. 842. 

But if tenant in tail acknowledges a recognizance, 
'and dies, and the conuſee brings a ſfcire facias againſt 
the heir in tail, who pleads riens per diſcent in fee ſimple, 
and banging the ſcire facias makes a leaſe for years to . 
S. and the jury find the iſſue 1n tail had Jand in fee 
ſimple by deſcent, the court adjudged, that the conuſee 
ſhould extend the land againſt the iſſue in tail, and that 
*. $8. could not falſify ; for after the verdi&t the ifſue 
ſhall not be allowed to ſay, that he is tenant in tail z but 
the verdict, though a perverſe one, ſhall bind him, and 
be in force till diſproved by attaint ; nor can the leſlee 
falſify, becauſe the leaſe was made after verdiCt given, 
when the iflue himſelf was bound, and conſequently all 
that claim under him muſt be ſo too. 3 Bull. 245. 

Yet if a diſſciſor makes a gift in tail to A. and Z. in 
conſideration of a releaſe from the defleiſee of all his 
right to the land, grants him a rent-charge in fee; this 
ſhall bind the ifſue, ſor this turns upon the reverſe of the 
former caſes, for as the iſſue in tail may avoid thoſe 
rants and charges, becauſe they tend to the prejudice of 
the iſffue and deſtruCtion of the intail ; ſo this grant to 
the difleiſee is good to bind the iſſue, becauſe it tends to 
the advantage of the donee and his iſſue, by ſtrengthen- 
ing their title, and making that indefeaſible which before 
was A precarious eſtate. Co. Lit. 343. b. 1 Rol, Abr. 
842. Plow. 436. 10 Co. 57. 

So where a deviſe was made of land in tail, upon con- 
dition that the donee ſhould grant a rent-charge out of the 
land to another and his heirs, the donee granted the rent 
purſuant to the conditions ; and adjudged the rent ſhould, 
not determine with the death of the donee, but ſhould 
bind his ifſue, for this is in preſervation of the intail, and 
for the benefit of the iſſue, and is not contra formam dont, 
but in compliance to the will of the donor. Cre. Tac. 
27. 1 Rol. Abr. $42. 
A. ſeiſed of lands in tail agrees with B. that he and 
his heirs ſhall enjoy the intailed lands, if A. and his heirs: 
may enjoy his fee-ſimple lands ; this agreement is exe- 
cuted acooriingly ; and B. had a decree againſt A, to} 
levy a fine, and ſettle it purſuant to the agreement; but 
A. died without doing of it, though it was decreed that 
A. himſelf was bound by his agreement to convey, yet 
ſince he died before he executed the fine, his iſſue was 
not bound by the agreement ; but if the iſſue in tail had 
approved of his anceſtor's agreement, as he did 'in this. 
caſe, by entering on the land of B. then it becomes his 
own agreement, and Lo: wag” in equity he ſhall be: 


| 


B S. T 


Tenant in tail deviſed to bis wiſe for 
and not in purſuance to marriage articles, it was inf 
that the father, the deviſor, had power to dock the i i 
and that there were precedents for making good the be 
againſt the iſue. Per Finch ©, 1 will never he! = 
iſſue againſt a purchoſer, but here it is only a bou p the 
this caſe, and in ſuch caſe, the heir having a ood ** 
ſhall be aided ; and decreed for the plaintiff 2 Chet 
Cafes 4+ _ Fs Car. 2. Anon. : ” 

enant. for life, remainder for life, rema; in ta! 
tenant for life grants a building leaſe, yt i mg becky 
life conſents by parol, eta 2h Baa. in tail, both dy "ol 
his minority, and after his full age, negotiated to Pas 
his father's conſent, who was the remainder. man for i F 
but whether he ſhould be decreed to confirm L ah 
Chancellor would adviſe, but decreed remainder-man k 
life to confirm. 2 Chan. Coſes 27, Paſch, 32 Car C 
—_— V. mo of Leiceſler. or 
| Partition between tenants in tail, though by 
decreed..to bind the iſſue ; per cur. 2 Fa 2 ts hy 
and the caſe of 


life voluntarily, 


1691. cites the caſe of Burton and Jeux, 
Roſe V. Roſe. 
tenant in tail exchanges land and dies, and i 
on the lands taken in 14" the exchange af pone 
during his life, and after his death his iſſue may avoid it 
by entering, and ſo on Yoties quoties; fo that a baſe fit 
paſſes from the tenant in tail; and ſo it does in caſe of a 
leaſe and releaſe, bargain and ſale, and covenant to ſtand 
ſeiſed to uſes in fee, ſuch conveyances paſs a baſe fee 
ay On till > rraggrag by the aC of the iflue in 
tail. 7 od. 25, Trin, 1 Ann. B. R. i 
—_— V. Chrk , md 
or more matter under this title, ſze 2, Bac. Abr. 
Vin. Abr. tit. Eſtate. See ll rite Fee, Freehold 
eaſe, Life-eftate, Occupant, Tail, | 
CTftecha Frumenti, An old meaſure of corn ; 
the ſame with a ſtrike or buſhel, 
Eſterling. See Sterling, 
Eftoppel, (from the French e/ouper, oþpilare, obſti- 
pare,) Denotes as much as an impediment, or bar of 
action, arifing from bis own faCt that hath, or otherwiſe 
might have had his ation. For example; a tenant 
maketh a feoffment by colluſion to one, the lord accepteth 
the ſervices of the feoffee ; by this he debarreth himſelf 
of the wardſhip of his tenant's heir, F. N. B. fol. 142. 
Divers ather examples might be ſhewed out of him, and 
Broke hoc titulo. Co. lib, 2. fol. 4. Goddard's caſe, de- 
fineth an e/Zoppel to be a bar or hinderance unto one to 
plead the truth, and reſtraineth it not to the impediment 
given to a man by his own aCt only, but by another's 
alſo. LZtb. 3. the caſe of Fines, 9 88. Cowell, 

. There be three kinds of eſtoppels, viz. by matter of re= 
cord, by matter in writing, and by matter in pais. By 
matter of record, viz. by letters patent, fine, recovery, 
pleading, taking of- continuance, confeſſion, imparlance, 
warrant of attorney, admittance. By matter in writing 
as by deed indented, by making of an acquittance by deed 
indented or deed poll, by defeaſance by deed indented or 
deed poll. By matter in pats, as by livery, by entry, by 
acceptance of rent, by partition, and by acceptance of 
an eſtate, Co. Litt. 352. a. | 

Every eſtoppel ought to be reciprocal, that is to bind 
both parties; and this is the reaſon, that regularly a 
flranger (hall neither take advantage, nor be bound by the | 
eſtoppel : privies in blood, as the heir, privies in eſtate, as 
the feoffee, leſſee, &c. privies in law, as the lords by 
eſcheat ; tenant by curteſy, tenant in dower, the incum- 
bent of a benefice, and others that come under by a&ts in 
law, or in the poſt, ſhall be bound and take —_— 
of eſtoppels, and a rebutter is a kind of eſtoppel. CG» 
Git. I52- & | 

- Secondly, that every eſtoppel, becauſe it concludes 2 
man to allege” the truth, muſt be certain to every tent, 
and ou to be taken by argument or inference. Co. Litt. 
352. 0. | | 

Thirdly, every eſtoppel ought to be a preciſe affirms- 
tion of that which makes the eſtoppel, and no! to be ſpoke 


karat as-if it be ſaid, wut dicitur, quia imper/- 
| | nalitas 


rha 
Cowell, edit. ny a 


obliged to perform it, 1 Chan. Ca, 171, 
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nalitas non concludit nec ligat ; imperſonalis dicitur, quia 


rſona. Neither does a recital conclude, becauſe it 
4 rar affirmation. bid. * | 

Fourthly, @ matter alleged that is neither traverſable nor 
material (hall not eſtop. Co. Lit. 352. 6. 

Fifthly, regularly a man ſhall not be concluded by ac- 

Jance or the like, before his tit « accrued. Ibid. 

Sixthlys __ againſt eftoppel does put the matter at 

. Jhid. Od 7 | 

ug: ackly; matters alleged by way of ſuppoſal in, count 
ſhall not c:nclude after nonſuit ; otherwiſe it is after judgment 
given, and after nonſuit, although the ſuppoſal in the 
ount ſhall not conclude, yet the bar, title, replication, 
=r other pleading of either paity which is preciſely al- 
leged, ſball conclude after nonſuit ; and hereby are the 
books reconciled. bid. : ; 

Figthly, where the verity is apparent in the ſame re- 
cord, there the adverſe party ſhall not be eſtopped to 
take alvantage of the truth, for he cannot be eftopped to 
allege the truth when the truth appears of record. 1bid. 

[f a fine be levied without any original, it is voidable 
but not void ; but if an original be brought and a re- 
traxit entered, and after that a concord is made, or a 
fine levied, this is void in reſpeCt the verity appears of 
record. 1bid. : | 
' An impropriation, if made after the death of an incum- 
bent, to a biſhop and his ſucceſſors, the biſhop by inden- 
ture demiſes the parſonage for forty years, to begin after 
the death of the incumbent, the dean and chapter con- 
firms it, [the biſhop dies] the incumbent dies, the demiſe 
ſhall not conclude [the ſucceſſor] for it appears that he had 
nothing in the impropriation till aſter the death of the 
incumbent, [who ſurvived the leffor.] /[b:d. 

Ninthly, where the record of the eſtoppel does run to the 
diſability or I-gi:imation of the perſon, there ſtrangers ſhall 
take benefit of that record, @s outlawry, excommenge- 
ment, profeſſion, attainder of premunire, of felony, &c. 
baſtardy, mulierty, and ſhall conclude the party, though 
they be ſtrangers to the record, But of a record con- 
cerning the name of the perſon, quality or addition, no 
eſtranger ſhall take advantage, becauſe he ſhall not be 
bound by it. But nora, that in caſe of the mulierty, 
prima facie, an eſtranger ſhall take benefit of it, &c. 
But yet, becauſe he may be a mulier by the Eccleſiaſtical 
Law, and a baſtard by the Common Law ; therefore 
againſt ſuch certificate pleaded, the- adverſe party may 
allege the ſpecial matter, and confeſs the certificate of the 
biſhop according to the Eccleſiaſtical Law, and allege 
farther the ſpecial matter according to the Common Law, 
whereunto the adverſe party muſt anſwer ; and fo are the 
4 Wo treat of this matter to be reconciled. Co, Lite, 
352+ 0» h 

Eſtoppels are odious in law, and admitted merely out of 
neceſſity, becauſe they are concluding to ſpeak the truth ; 
as for inſtance, a {ranger joined with the owner of the land 
mn making a leaſe; now though in reality this was the 
leaſe of the owner, yet it is hkewiſe the leaſe of the 
ſtranger by concluſion, otherwiſe his ſigning it would be 
to no purpoſe, ſo that it is an eſtoppel by neceſſity. Arg. 
8 Med. 312, and 1bid. 313. agreed per cur. Mich, Il 
Geo. in the caſe of Skiptoith v. Green. | . 

Leſſee enters before the day ; leflor afterwards brings debt' 
for rent, and recovers; guere if leffor ſhall notwithſtand- 
4 his recovery, in which he has admitted him to be the 
leſſee for years, put him out as a difſeiſor? or if his heir be 
eflopped by it to ſay he is in not by the leaſe; or if the 
recovery in debt has purged the wrong ? Per Yelverton. 
by the bringing debt for the rent, the lefſor is concluded. 
But quere if it ſhall bind his heir, It was conceived it 
ſhall, becauſe it is by record, the ftrongeſt concluſion that 
> - obs 314+ pl. 472. Paſch. '3 Car. B. R. Green v, 

0ody. 

Where a man confeſſes an indiftment he may produce 
affidavits to prove ſon aſſault upon the proſecutor in miti- 
gation of the fine ; otherwiſe where the defendant is found 
guilty ; for the entry upon a confeſſion- is only non vult 
conteudere cum Domina Regina, & ponit ſe in | fon mcurie. 


I _ 55+ ph. 6. Trin, 1 Ann. B. R. The Queen v. Tem- 
Vox, | N®, 63. 


R. brought a writ of dower againilt F, s. who bleaded® 
and judgment-given for the defendant, and afterwards the. 


. 6 « 


judgment was reverſed ; and ſhe brought a aw writ of 


error, and the tenant pltaded, that he always was Feady; 
and yet ts, Sc, againſt which the, demandant pleaded the 
firft record to 'eſtop the | tenant: to which the tentint 
pleaded nul tiel record, It was the opinion of the court; 
that here the demandant cannot conclude the tenant . b 7 
chat replication to plead nul tief record; for the judgment 
is reverſed; and ſo no record, and it cannot be certified a 
record, But if the demandant had taken iſſue upon the 
plea of the tenant, abſque h:c that he was ready ; the ſame 
might well have been given in evidence againſt the tenant: 
3 Le. '52. pl. 75. Mith. 15 Bl, C B. Rithe's coſe.- | 
In debt on bond dated 27th of April, 2 Ann. defetidant 
prayed oyer of the original, which bore tx/te 16th of April, 
2 Ann. whereupon defendant pleaded, the original was 
ſaed 6:4 before the date of the bikd, The plaintiff 1#plied, 
that the writ upon which he declartd was another writ, an 
then ſets it forth ; the defendant rejoined by way of eſtop- 
pel, becauſe of the oyer aforeſaid ; the plaintiff demurred; 
and concluded in bar, and joined in demurrer. Trevor 
Ch. J. and Nevil, and Blencow J, held the replication 
good ; for the writ being filed, the reading of it is the 
act and office of the court, and ſhall not conclude the 
plaintiff from ſhewing the true writ, and that this is not 
like to the oyer of a deed, the reading of which 1s the aft of 
the plaintiff himſelf, and therefore ſhall not be admitted 
to ſay that the deed To read to the defendant is not the 


deed - upon which he counted ; but Tracey J. held, that 


when the defendant prayed oyer of the writ, and it was 
read to him, this was the a&t of the court, and when it 
is entered upon record, the plaintiff ſhall not be ad- 
mitred to ſay, that this is-not the true writ, and fo fal- 
fify the aCt of the court ; but had the writ been miſtaken, 
the plaintiff's attorney, upon delivery of the paper-book 
_ to have reCtified it, or have applied to the cobrt to 
rectity it ; but after it is recorded, he'is eſtopped to ſay 
that it is not the true writ; but judgment was given fot 
the plaintiff. 2 LZutw: 1641, 1644; Trin, 2 Ann, Simp. 
ſon v. Garfide. | s p | 

If a ferne covert be arreſted by a wrong name, and gives 
bail-hond, yet ſhe may plead miſnomer ; for her bond being 
that of a feme covert, ſhe may plead __ faftum to it 5 
ideo it will not eſtop her; per cur. 6 Med. it. Mich, 
3 Ann. B. R, in the caſe of Linch v. Hooke. : 

Tenant in tail had acknowledged a judgment or re- 
cognizance, and died. Upon a ſcire factas againſt his heir 
and tenant, the fheriff relurned a ſcire fett, and there 
was judgment by x ou and in <eAment it was ruled, 
that the ſue in ta! | 
nuſor was only tenanit in tail, becauſe he rhight have pleaded 
it to the ſ/ctire facias, A caſe cited by Holt Ch: J. 
Comb. 446. in the caſe of Lambert v. Cameret. 

Where the eſtoppel appears on the reord, the other fide 


may demur, as in debt for rent upon an indenture, if the. 


defendant pleads nihil habuit in tenementis, the plaintiff 
need not reply that eſtoppel, but may demur, becauſe the 
declaration is on the indenture, and the eſtoppel appears 
on the record ; otherwiſe if he had detlared guod cum de- 
miſiſſet. j/ Salk. 227. pl. 5. Paſch. 4 Atin. B. R. Kemp. 


y, b Sa Na; ; 

F. arreſted the defendant in afliſe aid trover, who now 
moved that he might anſwer without putting in bail, 
becauſe he was a peer, viz. Earl of Buckingham, Viſcount 
Purbeck, and Baron Stoke, and ſo was free from arreſt ; 
that if he ſhould put 7 bazl, it muſt be by the name 
whereby be is arrefted, which would eflop from claiming ' his 
peerage. Sed per cur”, In all civil caſes the bail only enters 
into the. recognizance, and not the party himſelf, and 
therefore it would be no eſtoppel to him ; they could not 
take notice of his peerage otherwiſe than by plea, whicl 
could not be till he was in cuſtody. of the marſhal, and 
therefore being by coercion it would not prejudice him z 
ſo the court would order nothing, '/ed currat lex; but 
Holt ſaid, If this had been a c'immnal-caſe, they would 
diſpenſe with his. joining in the retognizance ' to ſave the 
eſtoppel, and that in this'they - would make the plantiff 


_— 


declare ſpeedily, and not be allowed the uſual time, 12. 
or Med. 


could nat give. in evidence that the c9-" 


O_o 
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Med. 217, Mich. 10 Will. 3. 
Danvers. | 

A man covenants to pay the rent reſerved by a former 
indenture ; he is eſtopped to ſay no rent was reſerved. 
Stran. 512. F 

The tenant is not eſtopped by the deſcription of lands 
in the leaſe. Stran. 610. 

Where eſtoppel appears on the record, it need not be 
replied. Stran. 818. 

, An aſſignee may take advantage of an eſtoppel. Stran. 
18. 

Where an heir in tail is returned heir in fee and warned, 
after the award of execution, he cannot give the intail in 
evidence on an ejeQtmeht. £4. Raym. 590. 

"The heir in tail ſuffers judgment in a ſcire facias by 
default ; he is eſtopped to claim the benefit of the intail 
Lad. Raym. 1051. 

In a ſcire facias upon a miſrecited judgment, the defend- 
ant pleads nul tiel record, and it is found that there 1s 
ſuch a record ; he is eſtopped from ſhewing the variance 
afterwards. £4. Raym. 1050. 

In debt for rent, where the plaintiff declares upon a 
demiſe by indenture, the defendant cannot plead nil ha- 
buit in tenementis; and it is ill upon demurrer, without 
replying the eſtoppel, becauſe tha? appears upon record. 
Ld. Raym. 1551, 1554. 

If a man be indicted by his right name, and plead m/- 
nomer in abatement, he is eſtopped to deny that name, 
that he gives himſelf. LZd. Raym. 1308. 

By a recognizance to a corporation the defendant is 
eſtopped to ſay they are no corporation. £4. Raym. 
1535. 

- aſſignee of the reverſion ſhall have the benefit of 
the eſtoppel againſt a leſſee by indenture. £4. Raym. 
I55S1. t% 

7 leflee by indenture cannot plead nil habuit, &c. ſpe- 
cially, without admitting an intereſt. £4. Raym. 1551. 

Fer more learning on this ſubjef, ſee 10 Vin. Abr. tit. 
Eſtoppel. | 

Etftovers, (E/verium,) According to Spelman is de- 
rived from the Fr. etoffe, i. e. materia, and that from 
the verb etsffer, which is to ſupply with neceſlaries ; and 
in law properly fignifieth nouriſhment or maintenance. 
For example : Bra#on, lib. 3. traft. 2. cap. 18. num. 2, 
uſeth it for that ſuſtenance, which a man committed for 
felony, is to have out of his lands or goods for himſelt 
and his family, during his impriſonment. And the ſtatute 
made 6 E4. 1. cap. 3. 'uſeth it for an allowance in meat 
or cloth. It is alſo uſed for certain allowances of wood, 


Roberts v. Villars, alias 


to be taken out of another man's wood. So it is uſed; 


Weſtm. 2. cap..25. anno 13 Ed. 1, Weſt, Symb.. part. 2. 
tit. Fines, ſed. 26. ſaith, that the name of effovers con- 
taineth houſe-bote, hay-bote, and plough-bete ; as if he have 
in his grant theſe general words, De rationabil; eltoverio 
in boſcis, &c. he may thereby claim theſe three. In 
ſome manors the tenants have common of overs out of 
the lord's woods, and pay a certain ſmall annual rent for 
the ſame. Cowell. 


Under the name of eftovers are comprehended, houſe, 


plough, fire, cart, and hedge-botes, and if a man hath 
reaſonable eftovers in the woods of another, to be taken by 
view and delivery of the bailiff of the manor, if he take 
them without, he is a treſpaſſer; if they are demanded and 
denied, he may have an afliſe. 5 Rep. 25. in Sir Thomas 
Palmer's caſe. | 

At Common Law an aſliſe did not lie for a difſeiſin de 
libero eftoverio ; but now by the words in the ſtat. 7. 2. 
cap. 25. De proficuo in certo loco capiendo, he may. 8 Rep. 
48- in Jehu Webb's caſe. 


If effovers are granted to be burnt in ſuch a houſe, 


they ſhall go to him who hath the houſe, by whatſoever 
title he holdeth it ; and therefore if a man is ſeifed of a 
houſe in the right of his wife, and a grant is made to the 
huſband and his heirs, to have ſufficient eſtovers to be 
burnt in that houſe, in ſuch caſe the eſtovers are appur- 
tenant to the houſe, and ſhall deſcend to the iſſue of the 
huſband and wife. 8B Rep. $2, 54. Simms's caſe. oh 
pl. 13. $.C. this caſe is que ioned by Vaughan Ch, J. in 
1 Med. 182, [2+ EP 


3 


88. 


' A man having eſtovers to his houſe, either 
preſcription, although he alters the rooms, DB fn - | 
ing new chimnies, the preſcription (till holds ; ang DIO 
build new chimnies, the preſcription is not deſtro ed, b : 
he muſt not ſpend any of the eſtovers in thee, R - 
87 Luttere.ls caſe. 4 Leone 240. Brown's caſe, $ Þ P 
If a man hath common of eftovers in fee, and the 
owner grubs up the wood, he ſhall have an affiſe - but p 
he hath it. but for a term of years, he ſhall have an aQio 
on the cafe. 9 Rep. 112. in Ribert Mary's caſe Ba. 
43- Cowper v. Andrews, $, P. Ft 
A preſcription to have eſtovers for repairin 
houſes, and for building new houſes + af. 
_ 0b. ge ry 33. Arundel v. Steers, TE 
n treſpaſs for taking away the boughs of + 
the defendant juſiifies by hs of a 7.5 ofthe _ 
that when the lord felled any timber-trees, the poor t6- 
nants had the boughs for neceffary cftovers to be burng 
in focalt in terris & ten'tis, &c, adjudged, that the cutto 
was not well alleged, to burn eftovers in terris. G:4h 
234+ Biſhop of Chichefter v. Stroqwick. 
Freſpaſs &e, for cutting down trees, Ec. the defend. 
ant pleaded, that 'he was ſeiſed in fee of an ancient 
houſe and lands, &c. and fo preſcribed to have eftoyais 
for repairing the houſe, or for the building 4 naw bauſe on 
thoſe lands ; and upon demurrer it was obje&t:/ ning 
this preſcription, for that it ought to be reaſonable 2-4 
uſual, which is to repair ancient houfes, but not to build 
new ones ; but adjudged, that the preſcription is good 
becauſe ſuch ceftovers may be granted, even at this ide. 
and by the fame reaſon there may be a preſcription for 
them. 2 Cro. 25. Counteſs of Arundel verſus Steer, 
Where a man hath a grant of e/fovers to be burni jn 
ſuch a houſe, they ſhall go to him who hath that houſe, 
by whatſoever title he hath it, becauſe one is inſeparably 
incident to the other ; and if the owner of the houſe cut 
them down, and another carries them away, he ma 
have an aCtion of treſpaſs againſt him, though he who 
took them away had common of eftovers in the fame 
place, 1 Brownl. 44. Spilman's caſe. Antea pl. 5. $.C. 

Leaſe for years, and that the leflee ſhall have conve- 
nient fuel, not cutting down or ſelling any trees ; the 
leſſee cut down trees for fuel, and the leflor brought an 
action of covenant ; and adjudged, that the aftion was 
well brought, for this was a covenant on the part of the 
leflee, becauſe the law allows him reaſonable eſtovers, 
and by this covenant he had abridged himſelf of that 
privilege. Paſch. 15 Car. March 9g. 

In treſpaſs vi & armis, for entering into his land, and - 
digging it; the defendant pleaded, that he was ſciled of 
an ancient meſſuage, and fo preſcribes to have fourteen 
days to dig turf in the gJace where, &c. tanquam ad meſ- 
Hagium pred” pertinen' ; and upon a demurrer to this 
plea, it was adjudged ill, becauſe he ſaid the turfs were 
appertaining to his meffuage, but did not ſay they were 


to be burnt or uſed therein. Sid. 354. Heyward verſus 
DE Sce Antea þl. 12, S. See Preſcription 
I 3. | 


Ettrangers, Are ſometimes taken for thoſe that are 
not privies or patties to the levying a fine, or making of a 
deed; ſometimes for thoſe who are born beyond fea. 
Cowell, edit. 1727. he | 

Efiray, (from the old French Eftrayeur, Lat. Extra- 
hura, pecus elapſum e cuſtodia campos pererrat ignoto dai 
no) Signifies any beaſt not wild, found within any lord- 
ſhip, and not owned by any. man ; for in this caſe, it 
being cried, according to law, in the market towns ad- 
joining, if it be not claimed by the owner in a year and 
a day, it is the /ard's of the fail. See Britton, cap. 17: 
Cowell. The ancient law of King na was, Diximus 
ipnotis pecoribus, ut nemo habeat fine teflimonio huraredi, 
Is haminum decenne, that 'is, the ſuitors at a coult- 
leet, Spelman. | ph 

The reaſon of eſtray is, becauſe when there is none 
who can make title to the thing, the law gives it to the 
King, if the owner does not claim it within a year and 
a day, and alſo becauſe the cattle might not periſh, which 
are Called anamalia vagrantia, &c, per Coke Che ]+ Godb. 


I50. pl. 195, He 


E 8. 
He who. juſtifies ſor eſtray made preſcription in. his 
manor, and ſaid farther, that according to the cuſtom in 
' the realm of England uſed, they ſhall proclaim them in 
two market vills, viz« in D. and S. and fo it ſeems, 
that eſtrays. ſhall be proclaimed in the two next market 
vills, by the Common Law, aud two market days the 
.one in the one.vill, and the other in the other vill. Br. 
Eftray, pl. 10- cites Lib. Inflr. 

Che eſtray ought to be proclaimed in market in two 
ſeveral vills adjoining ; and therefore till this be done, 
and the year and day paſſed, the lord of the franchiſe has 
not any propertys Finch's Law 45. 

In the proclamation it ought to be ſhewn of - what 

*]ind the eſtray is, as ſheep, horſe, &c, and ought to tell 
the name of the ſeizor, ſo as the owner may know whi- 
ther to reſort for his cattle. Godb. 151. pl. 195. Puſch. 

Fac. Taylor v. James. : 

* "The proclamation. muſt be in convenient time, which 
the court will adjudge of ; per Hobart Ch. ]. Win. 68. 
Mich. 12 Fac. C. B. | 

If a man takes beaſts as eſtray, and keep them for 
three quarters of a year, and after they eſtray from him, 
and another gets them, the firſt lord who kept them for 
three quarters of a year cannot retake them, becauſe he 
has no property in them till he has kept them the year 
and day, and proclamation paſled ; quod nota bene ; the 
poſie{ſhon-of the ſecond lord is good againſt him who has 
no property. Br. Eftray, Þ!'« 11. cites 33 H. 8. 

So-if it be but the day before the year ended. Brownl. 
230. Trin. 8 Face Harvey v. Biacklole. 

{t ought to be kept in land in the lord's poſſeſſion. 
Gidb. 150. ple 195» Paſch, 5 Face C. Bo Taylor v. 
"Famess | 

The lord cannot ride a horſe that is an eſtray, Yelv. 
gb. Hill. 4 Face Bagſhaw v. Gaweard, , 

Nor can he work an OX» 12 Rep. 100. Trin, 10. Face 

r urs Anons \ 

Leſſee for life of a wanor ſeizes an eſtray, and dies be- 


fore the year and the day paſſed; it ſeemed that the 


executor of the leflee ſhall have it, and not he in the re- 
verſion ; for although the lefſee had not an abſolute pro- 
periy in it duting his life, yet when the year is paſt, the 
property ſhall have relation to the time of the ſeizure. 
Mb. 11. pl. 43. Hill. 4 Ed. 6. Anon. 

if a man have wait and ſtray within his manor by 
preſcription, and another man take the waif or ſtray out 
of the manor, &c. he who has the manor ſhall have an 
ation of trefpaſs for them, &c. and that , without any 
ſeizure of them before. F. N. B. 91. (B) 

Waif in one manor ſtrays into another z per Catlin 
| Ch. ]. No property is changed by the waif without 
ſeizure, unleſs in the King's caſe of prerogative. D. 
338. a. pl. 40. Trin. 16 Eliz. Anon- | 

When cattle come into other- men's ground fſtraying 
from the owners, then the party or lord into whoſe 
grounds or manors they come cauſed them to be ſeized, 
and wythe put about their necks, and to be cried in 
three markets adjoining, ſhewing the marks of the cat- 
tie, and then if the true owner claims them not within 
a year and a day, the property of them is in the lord of 
a manor whereunto they did ſtray, if he have all eſtrays 
by cuſtom or charter, elſe to the King. Bacon's Uſe of 
the Law 65. | = 

If two tenants in common be of a manor, to which 
waif and ſtray do belong, and a ſtray does happen ;- they 
are tenants in common of the ſame, and if the one does 
take the ſtray, the other has no remedy by action, but to 
take him again. Co. Lit. 200. a. 

But if by preſcription the one is to have the firſt beaſt 
happening as a ſtray, and the other the ſecond, there an 
action lies if the one takes that which pertains to the 
Other. Co. Lit. 290. a. 

If any eſtray happen within the manor of the wife, if 
the huſband dies before ſeizure, the wife ſhall have it, for 
that the property was not in the huſband before ſeizure. 
Co. Lit. 351. b. | | 

A man ſeiſed of a manor to which he has ſtray append- 
ant by preſcription, &c. by his bailiff be ſeized an ox as 
« firay within the manor, and makes proclamations ac- 


tody, ſo that the owner ma 


BY” $© 
eordiog to law, and within the year, and lets the mano. 
with all royalties and liberties, and after the 'year and 
day paſſed ;/ Brown J. was of opinion, that the leflſot 
ſhould haye it, foraſmuch as he had the poſſeſſion, and 
when the year and day are paſſed, the property ſhall have 
relation to the time of the firſt ſeizure ; but all the Jufs 
tices were againſt him, and that the lefſee ſhall have its 
foraſmuch as the property of the ſtray is not altered or 
changed before the year and day,. and the lord of the 
manor, until the year and day are paſſed, has but the cuſ- 
| relieve it within the year 
and day, if he will pay for the meat of it. - 12 Rep. 100. 
Trin, 10 Fac. Anh, bets "NM 

Tretpals for his horſe ; defendant pleaded, that one P; 
was owner of the horſe, and. that the horſe eſtrayed out 
of his poſſcſſhon, and came to the hands of the plaintiff, 
and that he by command of P: demanded the horſe, and 
that the horſe within a year, &c, and tendered” amends, 
and that the plaintiff refuſing to deliver him he took 
him; to this there was a frivolous replicatibn,. and upon 
that a demurrer. Without telling any marks, or making 
any proof of property which may be made on the trial, 
the owner may ſeize his horſe where he finds him ; per 
cur”, Salk, 686. Mich. 4 Ann. Henly vs Walſh. 

Though the defendant does not plead direaly that he 
tendered amends, but only that he demanded the horſe 
png ſatisfattton', yet the court held- this. a dire& 
alhrmation, like the caſe of warrantizando vendidits 
where the participle affirms as direQly as a verb; ſo dans 
Plagam mortalem is well enough. - 1bid, ſays; vide 2 Cro. 
630. 4 Rep. Long's caſe. | Fn | 
And per cur”, though it was ſaid he tendered amends 
generally, and did not expreſs any certain ſum, yet that 
was good in this caſe ; and a difference was taken be- 
tween this caſe, and that of a tender of amends for a 
treſpaſs; in that of a treſpaſs, if the defendant pleads a 
tender of amends, he muſt ſhew what he tendered, for - 
he mult tender a certain ſum ; and the law put this dif- 
iculty upon him becauſe he is the wrong-doer, andthe 
other is confefledly a party injured ; but the owner of. the 
ellray is no wxong-doer, and it is impoſſible he ſhould 
know how long his horſe had been in the lord's cuſtody, 
nor how much will make a proper ſatisfaction. 2 Salk: 
686. Mich. 4 Ann. Henly v. Walſh. | 

Another exception was, that the defendant does not 
aver, that the amends tendered was refuſed ; & adjorna- 
tur. Ibid. - 

Where the plaintiff brought treſpaſs for taking his eſ- 
tray, and then in his replication does not ſet forth that 
he proclaimed him, and it does alſo there appear that it 
was more than a year and a day after the taking it as an 
eltray, that the defendant as owner took it away; in 
this caſe the plaintiff*s replication deſtroys his aCtion 3 
for now, after the year and day the lord had the abſolute 
property, which is a much greater property than a lord 
has in an eſtray, and if you firſt declare for him as an 
eltray, and in your replication ſhew that the property was 
abſolutely in you, it is bad; per Holt Ch. J. Holt's 
Rep. 564. pt. 42+ Hill. 4 Ann. Henly Vs Walſh. 

Hoit Ch. J. cited Noy 144. Godb. 150. to ſhew, that 
in caſe of an eſtray, the lord ought to make a demand 
of what the amends ought to-be for the keeping, and 
then if the party thinks the demand unreaſonable, he 
ought to tender {aGcient amends; but if he tender in- 
ſufficient amends, the lord ought to take ifſue, and Jet 
the jury ſettle what the keeping is worth. Note, in 
this caſe the ation was brought for an eſtray colt, and 
by the replication it appeared that it was after the year, 
and then it ceaſed to be an eſtray, and became the lord's 
property. Per Holt Ch. J. it became an eſtray after the 
firſt proclamation, and not ſooner ; the owner 1s _ 
to pay for no more than a your keeping, which ſhall 
commence from the ſeizure. Per Powell }. the pleading a 
tender of ſufficient amends is well, anda good ifſue. 1L 
Med. 89. pl. I'2s Trin. 5 Ann, B. R. Henly V, Walſh. ; 

If in treſpaſs by the lord for taking his eſtray after 
the year, the lord does not ſhew that it was proclaimed 
the next. market day after it was found, at the next mar- 


ket town, he has no property in the eſtray, and the 
| | as | action 


- 
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#AFion fails; for the lord to juſtify himſelf muſt ſhew 
that he did what-the law required of him to give hin 


this title. Per Holt Ch. ]. to which Powell agreed, anc 
judgment accordingly. Ho/t's Rep. 564. Henly v. Walſh | 

Eftreat, Extraflum, Is uſed for the true*copy, or du 
plicate of an original writing ; for example, of amerce- 
ments or penalties fet down in the rolls of a court, to be 
levied by the bailiff, or other officer, of every man for 
his offence. 
1s uſed 1/ef. 2. cap. 8. 

The Chancellor (after the end of the Norman | env, 
pvt the King's ſeal to all patents, which was the founda- 
tion and baſis of the revenue ; but when any ſuch pa 
tents were ſealed they were eſtreated into the Exche- 

, and the execution iſſued out of the court of Ex- 
chequer for all the reſervations on ſuch patents ; for as 
the Chancery was a cheque upon the civil juſtice by if- 
ſaing originals, ſo likewiſe is kept the foot and foundation 
of all certain revenues of the crown, which were eſ- 
treated into the Exchequer, in order to be there gather- 
ed and paid in. Gzlb. Hi/t. View of the Court of Exche- 


er 8. 

Likewiſe all fines vpon crimes in the court of King's 
Bench were to be eſtreated into the-Exchequer, in order 
to levy ſuch fines there, or if they were already levied, 
they were yet to be eſtreated,. in order that the clerk of 
the crown might account for ſuch fines fo received in 
the court of Exchequer, Gilb. Hift. View of the Court of 
Exchequer 9. 

A bye-law was made in a court-leet held for the King 
within his honour of Grafton, that every perſon within 
the leet, who ſhould receive or place any inmate in a 
| houſe there, without giving ſecurity to the overſeers of 
the poor, &c. ſhould pay 5/, fer month, and 7. Ss. 
was fined 201. for a breach of the ſaid bye-Jaw, which 
fine was eſtreated, and proceſs iſſued upon it. Hale Ch. 
Baron faid, it is a good bye-law, and frequent in leets, 
but it is hard to eſtreat the fine before taking uſual re- 
medy for it by diſtreſs ; and to extend the party's Jands 
when perhaps he may have ſomething to plead to it, as 
that he is not within the leet, or that he received no in- 
mate; but the officers ſaid it was uſual to eſtreat ſuch 
fines into the Exchequer when they belonged to the 
King ; otherwiſe when they belong to ſubjects; and the 
party was ordered to plead. FHardr. 471. pl. 6. Trin. 
T9 Car. 2. in Scacc.” Anon. | 

In an information, in nature of a guo warrants, iſſues 
were returned upon three ſeveral difringaſes, and upon a 
motion for a rule to eſtreat them, ZFols, Ch. }F. ſaid, that 
the courſe of the court is to ſend them up into the Exche- 
quer at the uſual times, which are twice a year, v/z. on 
the laſt days of the ifluable terms ; but in extraordinary 
caſes there may be a rule to eſtreat them, and the motion 
was denied. 1 Salk 55. pl. 4. Mich. 11 W. 3. B.R. 
The King v. Mayor of Hertford. 

If recognizances are eſtreated into the Exchequer, be- 
cauſe not punCtually complied with ; yet if the party ap- 
pears, and takes his trial next ſeſhons, he may compound 
for a very ſmall ſum in the court of Exchequer, becauſe 
the effect, ws. not the exaQt form of the recognizanee, 
is complied with. 10 ded. 273. Hill, 1 Geo. 1. B. R, The 
Ring v. Tomb. 

Judges of oyer and terminer are the proper Judges, 
whether recognizances ought to-be eſtreated or ſpared. It 
is ſor the advantage of public juſtice, that it ſhould be 
in the power of Juſtices of oyer and terminer, to ſpare 
the recognizance, if upon the circumſtances of the caſe 
they ſee fit. Per cur. 10 Med. 278. Hill. 2 Geo, 1. 
The King verſus Tomb. 

Statute of eſtreats, 16 Fd. 2. ſe#. 1. Eftreats ſhall 
be made in manner following : firſt ſhall be entered 
the fines which moſt Shan, Wratcc as to have writs 
and all other fines wherein the ſum is exprefled : and all 
theſe fines of one county for the whole year ſhall be 
written by themſelves by order, as the fines ſhall be en- 
tered in the rolls; and of all other counties, whatſoever 
ſhall bappen to. follow in any one county. And for the 


r in the 


See F. N. B. f. 57, & 76. and fo alſo it | 


ers patent and commiſſions, in which any 
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:ſtreat ; the date of the day when the fine was 1 
'hall be entered into the ceſtreat which is bon oo 
Exchequers 
Se? 2. After thoſe fines ſhall be entered charters, 


- , lets 
) arm or yearl 
-ent is due to the King, or wherein any accounts oe to 


2e made, and theſe ſhall be written by counties ſeveral} 
alter the readieſt manner, / 

Sect. 3. Aſter theſe ſhall be written homages and 
fealties, whereof the reliefs are to be demanded, ang 
ther things whereof the ſum is not expreſſed, nor any 
yearly demand to be made. 

Seft. 4. In the ſame eſtreat ſhall be entered charter 
of gifts, by which the King ought to have ſervice. 

Seft. 5. There ſhall be entered in the ſame eſtrear. 
the names of thoſe which that year ſhall be aſſigned Nh 
hear and enquire, or to do any thing whereby fine or 
amerciament, or other profit appertaining to the King 
might ariſe. 

Sef?. 6. In the end of the eſtreat the rediſſcifins and 
ſurcharging of paſtares. 

Sea. 7. 'The ordinance of the Exchequer ſhall be 
kept, and by writ commanded to the Juſtices of both 
benches, and the warden of the foreſt on this ſide of 
Trent, and beyond. 

Seat. 8. The ſteward of the King's houſe ſhall be 
commanded to deliver yearly to the Treaſurer of the 
Exchequer his eſtreats of the fines, amerciaments, iſſues, 
forfeitures, and other profits ariſing to the King, by 
reaſon of the pleas holden before the ſteward and marſhal 
twice in the year, viz. at Eaſter and Michaelmas. 

S:. 9. Charge ſhall be given to the clerk of the 
market and of meaſures, that he deliver his eſtreats in 
form aboveſaid. 

Sef2. 11. The butler for the King ſhall be charged, 
that he hall make proviſion by view of the honeſt men 
in the town where the ſame purveyance ſhall be ; and if 
the ſame be in a port where are gatherers of the King's 
cuſtom, the ſame ſhall be teſtified by them. 

S$e@. 12. No cuſtomer ſhall be deputy to the butler, ſo 
long as he ſhall be attendant upon the cuſtom, 

Sect. 13. The butler ſhall put into a roll all his buy- 
ings, how many tons, of whom he bought them, at 
what time, and by whoſe view. 

Seft. 14. He ſhall inroll the wines of prifage in like 
manner. | 

SeF. 15. All the cuſtomers fhall be charged, that they 
twice yearly ſhall certifyſthe Treafurer and Barons, at the 
feaſt of Eafter and St. Michael, how many ſhips have ar- 
rived within their bounds laden with wines, and of 
whence they were, and who bought them, and when they 
arrived and diſcharged, and how much wine every ſhip 
did bring, &:c. how many ſhips arrived of which the 
King did take prize of wine, and how many tuns, and 
in what ſhips the King did take 2 5s. for the tun, and how 
many tuns he did take 2 5s. for the tun. 41 

Stat. 42 Ed. 3. cap. 9. Where in the green wax 1t 18 
ſent to the ſheriffs to levy the King's debts, the ſheriffs 
miniſters levy the ſame by rolls and other remembrances, 
and do not ſhew the eſtreats under the ſeal of the Exche- 
quer, ſo that which is once levied cometh another time in 
demaud, becauſe that they do not charge themſelves fully 
of that that is levied ; it is ordained, that men ſhall ſce 
the eſtreats ſealed, and that the ſame which is paid be 
totted, and the eſtreats ſent to the ſheriffs upon the re- 
ceipt. And if any fheriffs or miniſters do to the contrary» 
they ſhall anſwer to the party which will complain, and 
yield him treble damages, and make fine to the King. 
And he ſhall give his ſuit as well before Juſtices of peace 
as before other Juſtices ; and the ſheriffs ſhall account by 
the ſame eſtreats ſo totted, and by none other ; and the 
ſame eſtreats ſhall not be copied out by the ſheriffs, but 
the copy of the eſtreats, in how much they touch the 
franchiſes of lords, ſhall be delivered to the bailiffs of the 
franchiſes, under the ſeal of the ſheriff; and the ſame 
bailiffs ſhall yield their account to the Exchequer by the 


copies ſo delivered. 
3. The Juſtices, 


Stat. 7 H. 4. cap before whom iſſues 


of the 


more ready recourſe to the rolls, if any thing ſhall be 
doubted of, cither of the number, or other lend 


þ 


or amercements be forfeit, ſhall charge the clerks 
| eſtreats 


, 


L442. 
reats in ſocb places, by their oath, that they make the 
"olls of the eſtreats of ſuch ifſues and amercements dil- 


tintly by expreſs words of the cauſe of the loſs, of the 
| term, of the year, and the nature of the writ, and betwixt 
what parties Tuch ifſues and amercements be loſt. 
Stat, 22 & 23 Car. 2. cap. 22. ſeft. 2. All fines, poſt- 
knes, ifſues, amercements, forfeited recognizances, ſums 
of money p2id in lieu of them, and other forfeitures im- 
ſed or forfeited in the King's Bench, Common Pleas, 
vr Exchequer, ſhall be eſtreated into the Exchequer twice 
every year, f. 6. all —_ the beginning of Hilary 
hr to the beginning of Zrinity ſhall be eſtreated the laſt 
day of Trinity term. Taper? pit 6 

Se. 3. All ariſing-from _—— Trinity term 
to the beginning of Hilary terra ſhall eſtreated into 
the Exchequer the laſt day of Z7/ary term, on pain that 
every officer making default therein ſhall forfeit 504. the 
one moiety to the King, the other to the proſecutor. 

Se. 4. This aCt ſhail not alter the courſe uſed in cer- 
tiſying and eſtreating iflues from the Common Bench, 
nor of fines pro licentia concordand;, called poſt-fines, nor 
the termly eſtreating of ifſues out of the office of pleas in 
the Exchequer. | 

$e2. 5. Fines, iſſues, recognizances, and all forfeitures, 
impoſed or forfeited before any Judge of afſize, clerk of 
the market, or commiſhoners of ſewers, ſhall be eſtreated 
into the Exchequer twice yearly, z. e. all arifing betwixt 
Mithaelmas and Eafter before the firſt day of Trinity 


m. 
05-2. 6. All fines, Gc. ariſing in the courts laſt men- 
tioned, from Eafter to the feaſt of St. Michael, ſhall be 
eſtreated before the firſt day of Z7lary term, on pain that 
every perſon making Aeſaule therein ſhall forfeit 5o /{, one 
moiety to the King, the other to the proſecutor. | 

$-2. 7. Clerks of the peace and town=clerks ſhall de- 
liver to the ſheriffs, within twenty days after the 29th of 
September yearly, a perfeQt eſtreat of all fines, iſſues, 
amercements, recognizances, ſums of money, and other 
forfeitures, which ſhall have been impoſed or forfeited in 
the ſeſſions of the peace held before Michaelmas. 

8:4. 8. And alfo ſhall yearly, on or before the fecond 
Menday after the morrow of Al! Souls, deliver into the 
Exchequer a duplicate of ſuch eſtreats ſo delivered to the 
ſheriffs, that the ſheriffs may be charged therewith on 
their appoſals, on pain to forfeit 50/. the one moiety to 
the King, the other to the proſecutor. | 

Se. g. No officer belonging to the King's Bench, 
Common Pleas, or Exchequer, nor any clerk of afſize, 
clerk of the peace, town-clerk, or any officer under them, 
nor any other, ſhall conceal any indiQtment, fine, poſt- 
fine, iſſeve, amercement, forfeited recognizance, or other 
forfeiture, unleſs by order of court ; nor ſhall they miſ- 
certify any of the fame, on pain to forfeit the treble va- 
lue of what they conceal or miſcertify ; one moiety to the 
Ring, the other to the profecutor ; and alſo on pain to 
loſe his office, and be incapable of any office where any 
part of the King's revenue is managed or paid. 

Se, 10. Where any ſums of money, or forfeitures due 
to the King, ſhall be paid to any ſheriff or other officer, 
and according to the aft certified and eftreated into. the 
Exchequer, proceſs of green wax ſhall be awarded to the 
ſheriffs againſt ſuch officers for levying the ſame. | 

$:. 11. Nothing in this aCt ſhall prejudice the rights 
of any bodies politic or corporate, lords of manors, li- 
berties, or franchiſes. 

Se. 12, Nothing in this a&t ſhall extend to the rights 
.of the city of London. | | 

Made perpetual, 4 Will. & Mar. cap. 4. ſeCt. 4. 

Stat. 4 Will. & Mary, cap. 24. ſet. 5. Clerks of the 
court of King's Bench, of the Common Pleas, clerks of 
allize, clerks of the peace, town-clerks, clerks of ſewers, 
clerks of the market, and others to whom it belongeth to 
make returns of eſtreats into the Exchequer, ſhall, upon 
delivery of ſuch eſtreats, take the oath following, viz. 


You ſhall fuwvear, that theſe eflreats, now by you delivered, 
are truly and carefully made up an1 examined, and that all 
fines, iſſues, amercements, recognizances, and forfeitures, which 
were ſet, loft, impeſed, or forfeited, and in right and due 
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courſe of law ought to be eflreated into the court 
are, to the beſt of your knowlege and underſlanding, therein 
contained ; and that in the ſame eflreats are alſo contained 
and expreſſed all ſuch fines as . have been paid into the court 
from which the ſaid efireats are made, without any wilfyl 
or fraudulent diſcharge, omiſſian, miſnomer, or defeft what- 
ſoever. 50 help you God. 


Which oath the Barons of the Exchequer, or any one 
of them, are required to adminiſter, 
By ſtat. 3 Geo. 1. cop. 15: ſeft. 12. The Barons may 
amerce clerks of aſſize, &c.. for not returning eſtreats. 

5 <0 df the Eftreats, Clericus extrattorum. See in 
Eftreciatus, Streightened, blocked up. Inquiratur de 
vus Domini Regis eſtreciatis.—Plac. Coron. temp. R. 1. 

Tftregbozds, Eaſtern boards, or deal, or fir, brought 
from the Eaſtern parts for wainſcot and other uſes.—— 
Et in {ex eſtregbords videl. waynſcots emptis apud Stereſ- 
regge 11. ſol, 11. den. Paroch. Antiq. ps. 575. 

 Titrepe, French etropier, i. e. mutilare : to make ſpoil 
by a tenant for life in lands or woods, to the prejudice of 
him in the reverſion. . | | 

CTitrepement, or Eſtrepament, ( E/repamentum, from 
the French word etropier, mutilare.) It ſignifies the 
{ſpoil made by tenant for life upon any lands or woods, 
to the prejudice of the reverſioner, as namely in the 
ſtatute made anno 6 £. 1. cap. 13- And it may ſeem, by 
the derivation, that gffrepement 1s properly the unmea- 
ſurable ſoaking or drawing out of the heart of the land by 
plowing or ſowing it continually, without manuring, or 
other ſuch uſage as is requiſite in. good huſbandry : and 
yet etropier figntfying mutilare, may not improperly be 
applied to thoſe that cut down trees, or lop them, farther 
than the law will bear. This Ggnifies alſo a writ, which 
lieth in two manners ; the one is, when a man havin 
an aCtion depending (#8 a formedon, or dum fuit infra 
etatem, or writ of right, or any other) wherein the de- 
mandant is not to recover damages, ſueth to inhibit the 
tenant from making waſte ducing the ſuit. The other ſort 
is for the demandant, that js adjudged to recover ſeilin of 
the land in queſtion, and before execution ſued by the 
writ-habere factas ſeiſinam, for fear of waſte to be made 
before he can get poſſeſſion, ſueth out this writ. See 
more in #, N, B. fol. 60, 61. Reg. Orig. fo. 76. and 
Reg. ud. f. 33. In ancient records we often find va/{um 
& extrepamentum facere; and Spelman thinks, eſtrepa- 
mentum gravis vaſt: genus deſignare, Cowell, edit. 1927. 

There are two kinds of .eftrepement, the 6ne original, 
and may be ſued out with the orginal precpe, by which 
the land is demanded, or at any time pending the plea, 
directed to the ſheriff, the party, or both; the other is 
Judicial, to be granted by that court where the plea de- 
pendeth. 2 1aft. 328. LY 

There 1s a difference between eſtrepement and waſte 4 
for waſte is by s particular tenant, who may be puniſhed 
by writ of waſte; and eſtrepement is by him who has 
eſtate of inheritance by defealible title. Br. E£/irepement; 

. 10. 

P By tat. Gloncefler, 6 £4. 1. cop. 13. ©* Aﬀer a plea is 
moved in London by writ, the tenant ſhall have no power 
to make waſte or eſtrepement of the tenement, hanging 
the plea ;z if he do, the mayor and bailiffs ſhall cauſe it 
to be kept ſafe at the ſuit of the demandant. And the 
ſame ſhall be obſerved in other cities and bozoughs, ' and 
throughout the realm.” By 

Before this ftatute:there lay at the Common Law a writ 
of eſtrepement after judgment, and before execution z - 
and ſo an eſtrepemerit doth lie for waſte done after ver- 
dift, and before judgment. 2 /nft. 328. 

Apd ſome do hold, that the original writ of eſtrepe- 
ment did lie at the Common Law to probibit-any waſte 
done pendeme placito; for there lieth ;a writ de banis ar- 
reflandis ne diſſipentur pendente placiio, Sc. @ fortiori in 
caſe of inheritance, wherein-if weſte ſhould be done, it 
ſhould be inconvenient, and againſt the common wealth : 
but certain -it is, that the; judicial writ is given pendente 
placito by this ſtatute. . 2 J»fl. 328, 


of Exchequer, 


9 G The 


E S-T 


The ſtatute of Gloucefler, cap. 13- is ſo conſtrued, 
that the party ſhall recover damages for waſte done ( pen- | 
dente placite) after the writ delivered, and therefore it 1s 
good policy to purchaſe the writ of eſtrepement together 
with the writ." 2 In/f. 329. : 

The writ itſelf founded upon this ſtatute is but a pro- 
hibition, and upon the attachments the parties do plead. 
2 Inſt. 329. | ; 
| on a writ of eſtrepement at the Common Law, v:z. 
after judgment, the plaintiff ſhall recover damages for 
the waſte done before, without any prohibition formerly 
delivered. 2 Infl. 329, : 

Upon a writ of eſtrepement grounded upon this ſtatute 
of Gloucefler, cap. 13. the ſheriff may reſiſt them that do 
offer to do waſte ; and if otherwiſe he cannot do it, he 
may lawfully impriſon them, or make a warrant to others 
to do it; and if neceſſity requires it, may take the poſe 
comitatus : ſo odivus in law is waſte and deſtruction, 2 
Inſt. 329. 

Oath was made, that the ſervants of tenant in dower 
had done waſte after the writ of eſtrepement made known 
to them ; but the court would not Commit them, becauſe 
it was not direfted immediately to her and her ſervants, for 
then it had been a contempt of the court. Hob. 85. 
pl. 113. Trin. 12 Fac. Cumberland (Earl) v. the Counteſs 
Dowager, 

Original of formedon was ſhewn in C. B. returnable 
the next term, and the demandant ſurmiſed waſte and de- 
ſtruCtion, and prayed eſtrepement ; per Englefield, The 
ſtatute of Glouce/ter, cap. 13. is, that if a man does waſte 
or deſtruQion, pending the plea, that the party ſhall have 
eſtrepement, and the p'ea is not pending till the writ be 
returned, Br. Eftrepement, pl. 1. cites 18 H. 8, 5. 

Where aCtion is brought, as formedon, &c. in which 
a man ſhall recover damages, there he ſhall have writ of 


eſtrepement. Br. Eſtrepement, pl. 10. cites F. N, B. 
60, 61. 
A writ of eſtrepement was granted in a writ of dower 


unde nihil habet, becauſe at firſt it is uncertain whether 
the demandant will recover damages or not in this writ. 
Bendl. 33. pl. 55. Paſch. 3 Ed. 6. Anow?, 

In every precipe w 

offeſſion of the tenant, there, for doubt that his adverſary 
will do waſte, he may have writ of eſftrepement to pro- 
hibit him to do waſte. Ao. 69. pl. 186. Trin. 6 Eliz. 
Anon. | 

Writ of eſtrepement was brought againſt huſband and 
wife, after judgment in a guid juris clamat, and before 
execution ; and it was granted. Dyer 325. 6b. pl. 39. 
Trin. 15 Eliz. Cateſty v. Bandes, and Ibid, cites S. P. 
Mich. 30 H. 8. Bowldes v. Newport. 

Pending a writ of partition between coparceners, the 
tenant committed waſte; the court would not grant a 
writ of eſtrepement, becauſe in this caſe there-was equal 
intereſt between the parties, and the writ will not lie but 
only where the intereſt of the tenant is to be diſproved. 
Gouldſb. 50. pl. 12. Paſch. 29 Eliz. Anon'. 

Entry ſur diſſci/in of a diſſeiſin made to bimſelf. The 

laintiff prayed a writ of eſtrepement, and it was doubted 
if he ſhould have it, becauſe he is in this ation to recover 
all his damages ; but afterwards the writ was granted; for 
otherwiſe the plaintiff might have his houſes and woods 
defaced and deſtroyed, and turned to his remedy to re- 
cover his damages againſt one who perhaps is not worth 
ſo much. Cro. Eliz. 484. pl. 21. Trin. 38 Eliz. C. B. 
Wright v. Penry. 

Error was broaght to reverſe a common recovery in 
Lancafler, in a writ of entry, and whilſt that writ was 
depending, an eſtrepement was awarded to the terre- 
tenants, and an attachment thereupon; and adjudged, that 
it was well granted. Cro. Eliz. 774. pl. 4. Mich. 42 & 
43 Eliz. B. R. Holland v. —_ 

This writ lies in aCtion of walte, as well at any time 
before judgment as after judgment, and before execu- 
tion 3 for he cannot recover damages for more than is 
contained in the count, and he cannot aſſign any waſte 
done after the writ purchaſed ; reſolved, 5 Rep. 115. 6. 
Trin. 43 Eliz. C. B. Foliamb's caſe, 


- 
here the demandant is to defeat the 


— 


EV. 8 

Where damages are to be recovered, but 
placito, there without queſtion eſtrepement 
"— Jas. * 

rror was brought to reverſe a common 

had againft an infant, and vpon that a fa fac —_ 
endum errores ; eſtrepement was prayed, and 20 ces t= 
allowed, becauſe it lies in the original writ ; ſee likewiſe 
a writ of entry in the poſt. Noy 134. Trin, 7 Jac. B 3 


Louch's caſe. 

In a partitione facienda, by one tenant in com 
the other, an eſtrepement was granted for 
plaintiff had confeſſed to be held in common, 
more z for by ſuch means a man may be inhi 
his own bows, according to his occaſions. Byt Bend 
lowes, cap. 5- fol. 4. ſeemed, that an eftrepement does _ 
lie between tenants in common ; but in M4. 6 Fac, it 
was ruled, that the eftrepement ſhall be granted, althou h 
that Coke Ch. J. held with Bendlowes. But note = 
in 5 Fac, Lady Lucy v. Oxenbridze, an eſtrepement Wa 
granted in a partitione facienda, becauſe it is a real = Fri 
wig no mg. tr bt be recovered. And Brownlawe ſhew- 
ed many precedents contrary to Bendlowes. 

Baily 6. Kaighies. NF 9 

A writ of eſtrepement was given in waſte 
for waſte done, pending hs” av the remade 
recover damages. Per tot cur. Godb., 164. pl. 22 
Paſech. 8 Fac. C. B. Anon. ns 

In an action of waſte for digging earth to make brick 
eſtrepement was awarded; and on affidavit that the writ 
of eſtrepement waz delivered to the ſheriff, and that he 
gave notice of that to the party, and he notwithſtanding 
continues to do waſte, attachment was awarded, 2 
Brownl. 168. Paſch.. xo Fac. C. B. Anon. 
Aſhdavit, that waſte was committed after an eltrepe- 
ment, yet no attachment was granted ; but had it ap- 
peared by pleading, or upon the return of the ſherif,, it 
had been otherwife. Finch 15. Paſeh, 19 Jac. Sir 
George Tipping's caſe. | | 

In a writ of partition, aſter ſummons an eftrepement 
as Ty ag generally againſt-the parties and their ſer- 
vants; tor 1n partition no damagzes are to . 
Het. 32. Mich. 3 Car. C. B, Anin. Ont 

Key ſeems that eſtrepement lies not on a writ of error of 
a judgment 1n partition. Sid, 369. pl. 7. Trin. » 26 
B. R. Danby F Palmes. PP 2 I 


For more learning on this ſubjef, ſee 10 Vin. Abr. tit. 
Eſtrepement. | 
Ciumare, To excuſe or efſoin : Cum dies placiti, &e. 
non potut, Sc. adire, ſed mii eſumatores gui me eſuma- 
verunt apud Cantuar®. Du Freſne, 
Eſuriam, Alborowgh. | 
Etate pzobanda. See Aetate p2obanda. 

Echbzich. See Ewbpyche, 

Ctheling, or Atheling, Is a Saxon word, ſigniſying 
noble, and among the Engliſh Saxons was as the title of 
Prince among us, or as the King's eldeſt fon ; ſuch was 
Edgar Atheling, the defigned ſucceſſor of Edward the. 
EI Camden, Edgar Xitheling, England's Dar- 
ing. 

Etocetum, The wall in Staffordſhire. 

Evenngs, "The delivery at even or night of a certain 
portion of graſs or corn, or underwood, to a cuſtomary 
tenant, who performs his wonted ſervice of cutting, 
mowing, or reaping for his lord, and at the end of his 
day's work receives ſuch a quantity of the materials he 
works upon, to carry home with him, as a gratuity 0r 
encouragement of his bounden ſervice. So in the manor 
of Burceſter, com. Oxon. Virgata terre integra gjuſ- 
dem tenura habebit liberam ad weſperas que vocatur even” 


ings, fanium 7 om poteſt per falcem levare & ae- 


not pendents 


mon againſt 
all x the 


and] not of 
bited O cut 


mum portare per ipſum. Paroch. Antiq. pag. 401.— 
See Kenne''s Gl:i/ſary, at the end of that work. 
Everwickſhire, 77 ork/hire, heretofore ſo called, perhaps 
derived from the Latin Eþoracum, from which Eborac and 
Evoric, or Everwick, corruptly, is no ſtrange variation 3 
and the Saxon Scyre, which fignifieth /hire. Williclmus 
Rex Angliz,, Thom archiepiſcops, & Betramo de Verdon, 


& baronibus ſuis Francis & Anglis de Everwiclcires &c. 
Charta 


= q ' 
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: Cong, It is alſo- written Ewyereſcire, in 


l. 
Chres #2 Eboracſchira. 


Ret, Magno 30 Hen. 2. and elſewhere 
Cowell, edit. 1727. | Id 
wy ton Ads Are ſuch as ſtand under walls or 
windows, by night or by day, to hear news, and to carry 
them to others, to make ſtrife and debate among neigh- 
ours. Theſe are evil members in the commonwealth, 
and therefore by the ſtat. Je. 1. cap. 33. are to be pu- 
niſhed : and this miſdemeanor is pr-ſentable and puniſh- 
able in the court leet. Kitchin, fol. 11. . 

Eveſque. See Biſhop, and 10 Yin. Abr, tit. Eveſque. 
* Evidence, ( Evidentia) dSignifies generally all proof, 
he it teſtimony of men, records, or writings. Sir Thomas 
Smith uſed it in. both ſenſes, /16. 2. ow 17. in theſe 
words : Evidence is authentical writings of contrats, after 
the manner of England, that is to ſay, written, ſealed, and 
deliv:zred. And 1b. 2. cap. 23. ſpeaking of the priſoner 
that ſtandeth at the bar to plead for his life, and of thoſe 
that charge him with felony, he ſaith thus: Then he telleth 
what he can fay z after him, likewiſe, all thoſe who are 
at the priſoner's apprehenſion, or can make any proof, 
which we in our language call-evidence, againſt the male- 
fitor. It is called evidence becauſe it makes the iſſue 
evident to the jury ; for probationes debent eſſe evidentee 
& prrſpicue. Co, on Littl. fol. 283. Cowell, edit. 1727. 

As in public judicatures it is neceſſary to ſearch into 
the truth of fafts as they really are ; hence, whatever may 
be exhibited to a court or jury, whether it be by matter 
of record or writing, or by the teſtimony of witnefles, 
in order to enable them to pronounce with certainty con- 
cerning the truth of any matter in diſpute, whether ſuch 
matter relates to a perſon's life, liberty, or property, is 
called evidence, And as the diſcovery of truth is of the 
utmoſt conſequence to the good of ſociety, ſo it lays men 
under the ſtrongeſt obligations, when called upon to give 
their evidence, to adhere inviolably to truth ; and this is 
a matter not only enjoined by the precepts of religion, 
but alſo by thoſe of reaſon ; the violation of truth being a 
ſin againſt human ſociety, as it breaks in upon that cor- 
reſpondence that is necefſary to ſociable creatures, by de- 
ſtroying the end of language, which is the common tie 
and band of ſociety ; and as raiſing a different idea in the 
mind of the hearer from that which is formed in the mind 
of the ſpeaker, deſtroys all intercourſe between mankind, 
ſo it prevents that truſt from being repoſed in them which 
is ſo neceſſary to their own preſervation, and the good of 
others. 2 Bac. Abr. 284. 

It hath been obſerved by Mr. Locke, that there are ſe- 
veral degrees from perfeCt certainty and demonſtration, 
quite down to improbability and unlikelineſs, even to 
the confines of impoſſibility ; and there are ſeveral acts 
of the mind proportioned to theſe degrees of evidence, 
which may be called the degrees of afſent, from full af- 
ſurance and confidence, quite down to conjeCture, doubt, 
diſtruſt, and diſbelicf. Now what is to be done in all 
trials of right, is to range all matters in the ſcale of pro- 
bability, ſo as to lay moſt weight where the cauſe ought 
to preponderate, and thereby to make the moſt exaCt dif 
cernment that can be, in relation to the right. But to 
come to the true knowlege of the nature of probability, 
it is necefſary to look a little higher, and fee what cer- 
waty is, and whence it ariſes. Gi/b. L. Ev. 1, 2. 


diſtint perceptions depend upon a man's own proper 
ſenſes ; for this in the firſt place is certain, and that which 
we cannot doubt of if we would, that one perception or 
idea is not another ; that one man is not another z and 
what belongs to one man does not belong to another ; and 
when perceptions are thus diſtinguiſhed, on the firſt view, 
F p* called ſelf-evidence, or intuitive knowlege. G1{6. 

« Ev. 2. 

There are ſome other things whoſe agreement or dif- 
erence is not known on the view, and then we com- 
pare them by the means of ſorae third matter, by which 
we come to meaſure their agreement, diſagreement, or 
relation. As if the queſtion <h whether certain land be 
the land of F. 8. or F. N. and a record be produced 
whereby the Tand appears to be transferred from F. S. to 
F. N. Now when we ſhew any ſuch third perception, 


certainty is a clear and diſtiaCt perception, and all|' 


o 
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that doth neceſſarily infer the relation in queſtion, this 
is called knowlege by demonſtration. The way of know- 
lege by neceflary inference is certainly the higheſt and 
cleareſt that mankind is capable of in his way of reaſon- 
ing, and therefore always to be ſought when it may be 
had. Gilb. L. Ev. 2, Jo ? | | 

Demonſtration is generally converſant about permanent 
things, which being conſtantly obvious to our ſenſes, do 
afford to them a very clear and diſtin compariſon ; but 
tranſient things, that cannot always occur to our ſenſes, 
are generally more obſcure, becauſe they have no conſtant 
being, but muſt be retrieved by memory and recolleCion. 
Now moſt of the bulineſs of civil life ſubſiſts on the ac- 
tions of men that are tranſient things, and therefore often- 
times are not capable of ſtrit demonſtration, which, as 
hath been ſaid, is founded on the view of our ſenſes, and 
therefore the rights of men muſt be determined by pro- 
bability ; but as .all demonſtration 'is founded on the 
view of a man's own proper ſenſes, by a gradation of 
clear and diſtinCt perceptions, ſo all probability is founded 
upon obſcure and indiſtin& views, or upon report from 
the ſight of others, Gilb. L. Ev. 3. 

Now this, in the firſt place, is very plain, that when 
we cannot ſee or hear any thing ourſelves, and yet are 
obliged to make a judgment of it, we muſt ſee and hear 
by report from others ; which is one ſtep farther from 
demonſtration, which is founded upon the view of our own 
ſenfes; and yet there is that faith and credit to be given 
to the honeſty and integrity of credible and diſintereſted 
witneſſes, atteſting any fat under the ſolemnities' and 
obligation of religion, and the dangers and penalties of 
perjury, that the mind equally acquieſces therein as on a 
knowlege by demonſtration, for it cannot have any 
more reaſon to be doubted than if we ourſelves had heard 
and ſeen it ; and this is the original of trials, and all 
manner of evidence. 'The firſt, therefore, and moſt ſignal 
rule, in relation to evidence, is this, that a man muſt 
have the utmoſt evidence the nature of the fat is ca» 
pable of ; for the deſign of the law is to come to rigid 
demonſtration in matters of right, and there can be no 
demonſtration of a fact without the beſt evidence that 
the nature of the thing is capable of ; leſs evidence doth 
create but opinion and ſurmiſe, and does not leave a man 
the entire ſatisfaction that ariſes from demonſtration ; for 
if it be plainly ſeen in the nature of the tranſaftion, 
that there is ſome more evidence that does not appear, 
the very not producing it is a preſumption that it would 
have detected ſomething more than appears already, and 
therefore the mind does not acquieſce in any thing lower 
than the utmoſt evidence the faCt is capable of, Gilb. L. 
Ev. 4, 5. : | EY 

From the importance therefore of evidence, the wiſ- 
dom of.our laws has laid down ſeveral rules relating to 
it, which ſhall be conſidered under the following heads. 


i. Who may, and may not, be good witneſſes in general. 

2. Who may, and may not, be witneſſes in reſpe#t of their 
being intereſted. = | Tu, 

3- Of the number of witneſſes required by our laws ; of 


compelling a witneſs to appear ; of non-appearance ; and of 
the manner of giving evidence. SIETIES 


_—_— 


4. Of written evidence, and what ſhall be admitted evi- 
dence. © 


5. Of parol, preſumptive, and hearſay evid:nce. 


1. Hho may, and may not, be good witneſſes in general. 

All perſons may be witnefſes who appear to have ſuf- 
ficient diſcretion, 'and who from their principles maſt be 
preſumed to have a right ſenſe of the fanCtity of an oath, 
and of the obligations it lays them under to depoſe the 
whole truth, and nothing but the truth ; therefore in- 
fants, aliens, villains, bondmen, Wc. may be witneſſes. 
Co. Lit. 6. $800 £) + ELLE 

The depoſitions of witneſſes of the Gentoo religion in 
the Eaft Indies, (worn according to their ceremonies, 


ought, upon the ſpecial circumſtances of the caſe, to be 
| read as evidence. Athyns's Rep. 21, MCT gay IL 
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| The Jews, before their expulſion from England, and. 


I 


fince their return to it, have been conſtantly admitted as 
witneſſes. Per Willes Ch. F. Atkyns's Rep. 44. 

A Jew may be a witneſs, being ſworn on the Old 
Teſtament. 2 Keb. 314. | 

If infidels do not Live a God, or rewards and pu- 
niſhments hereafter, they ought not to be admitted as 
witneſſes. Per Willes Ch. F. Atkyns's Rep. 45. 

No Quaker, or reputed Quaker, ſhall be qualified to 
give evidence in any criminal cauſe, by virtue of the ſta- 
tute 7 & 8 JF. 3. cap. 34- 

By ſtat. 4 & 5 Anne, cap. 16: All witneſſes who 
ought to be allowed good witnefſes upon trials at law, 
ſhall be deemed good witneſſes to prove any nuncupative 
will, 

An infant of the age of nine years has been allowed to 
give evidence. A. P. C. 263. 

One produced to be an evidence againſt the appellee, 

who was under twelve years of age, and the appellee's 
counſel objeCted to him for that reaſon, and beſides they 
faid he had taken money. Holt Ch. }. ſaid, that if he 
knew the danger of an oath, he might be an evidence ; 
and that appearing, he was admitted. 11 1d. 228. 
B. R. pl. 2. Trin. 8 Ann, Young v. Slaughterford. 
_ Huſband and wife are conſidered as one and the ſame 
perſon in law, and to have the ſame affetions and inte- 
reſt, from which it has been eſtabliſhed as a general rule, 
that the huſband cannot be a witneſs for or againſt the 
wiſe, nor the wife be a witneſs for or againſt the huſ- 
band, by reaſon of the implacable diſſenſion which might 
be cauſed by it, and the great danger of perjury from 
taking the oaths of perſons under ſo great a biaſs, and 
the extreme hardſhip of the caſe. Co. Lit. 6. b. 2 Rol. 
Abr. 686. pl. 4. H. P. C. 263. 1 Brownl. 47. Hut- 
ton 116. Raym. 1. 2 Keb, 403. 2 Hawk. P.C, 431. 

Hence it hath been adjudged, that the huſband cannot 
be a witneſs againſt the wife, nor the wife againſt the 
huſband, to prove the firſt marriage, on an inditment 
on the ſtatute of 1 Fac. 1. cap. 11. for a ſecond mar- 
Tiage; but the ſecond huſband or wife may be allowed to 
give evidence, ſuch ſecond marriage being void, and 
therefore they were never huſband and wife. Raym. 1. 
State Trials, wol. 4. fol. 754. 

But ſome exceptions have been allowed to this general 

rule, eſpecially in caſes of evident neceſſity ; and there- 
fore it hath been adjudged, and is the conſtant praQtice at 
this day, that on an indictment for a forcible marriage, 
grounded on the 3 H. 7. the wife may be a witneſs 
againſt the huſband ; ſo where huſband and wife have 
cauſe to demand ſureties of the peace againſt each other. 
See 1 Sid. 431. Cre. Car. 488. 1 Vent, 243, 244. 4 
Med. 8. 53 Hawk. P. C. 432. 
* Alſo in Lord Audley's caſe, who held his wife's hands 
and legs, while his ſervant, by his command, raviſhed 
her, the wife was admitted an evidence. Hutt. 116. 2 
Hawk. P.C. 432. But in Raym. 1. this caſe is denied 
to be law; and in Yent. 244. 4t is doubted of by Lord: 
Ch. J. Hale, becauſe here is a wife de jure, and ſo not 
like the caſe where a woman is admitted to prove a forci- 
ble marriage, 

Alſo in Raym. 1. it is ſaid, 'that a huſband and wife 
may be witneſſes againſt one another in treaſon ; but the 
contrary is adjudged in 1 Brewnl. 47. and with this laſt 
book, 2 Hawk. P. C. 432. ſeems to agree. 

By ſtat. 21 ac. cap. 19. ſect, 6. ** The commiſſioners 
ſhall have power to examine the wife of a bankrupt upon 
oath for the diſcovery of his eſtate, goods, and chattels ; 
and ſuch wife refuſing to appear, or to anſwer interroga- 
tories, ſhall incur the ſame penalties as are provided 
againſt other perſons in the like caſes.”? 

In ejeCtment, the plaintiff made title to his leſſor to 
the land in queſtion, as ſon and heir of Ferome Facgques, 
and Hannah his wife, in right of Hannah. The defen- 
dant gave in evidence, that Ferome Facques was married 
. before he was married to Hannah; and the woman, to 
whom it was ſuppoſed he was married before, was pro- 
duced at the trial (ſummer afſizes, 13 MF. 43, at Maid/tone ) 
to prove this marriage. The counſel for the plaintiff ap- 


proved her teſtimony, becauſe ſhe ſwore for her adyan- 
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tage, viz. to have a huſband, the huſband then ben 
living, But nevertheleſs Gould, Juſtice of B, R, ther, 
Judge of aſlize, admitted her teſtimony ; but aſterwardg 
the ſame cauſe, upon the ſame title, between the ſame 
parties, was tried before Holt Chief Juſtice, at the af. 
ſize in March, at Maidſtone, 1 Ann. and he refuſed after 
the debate, to admit the former wife to be a witneſs for 
this purpoſe ; but upon other evidences, the former mar. 
riage was proved to the fatisfaCtion of the jury, being 
gentlemen, whereupon they found a verdi&t for the de. 
tendant. But in the former trial, before G:u/d Juſtice 
the jury found a verdiCt for the plaintiff. 2 Lord Raym. 
Rep. 152. 1 Ann. 1101-2. Broughton v. Harper, ; 

A woman is not bound to be ſworn, or to pive evi. 
dence againſt another, in caſe of theft, &c, if her hu. 
band be concerned, though it be material againft another. 
and not dire&ly againſt her huſband. 2 Hate's Hit 
Pl, C. 301. | 

If a feme covert acknowlege a thing at a trial, whick 
is for the preſent advantage of her hufband, but is for 
her own future diſadvantage, yet this is no good evidence 
to a jury, (Mich. 23 Car. B. R.) for her huſband's ad. 
vantages are her's alſo, and are more looked upon than her 
future diſadvantage. L. P. R. 550. 

In an information for a cheat, baron and feme were 
diſcharged of a judgment entered into by the feme (to a 
matchmaker, on payment of 100/. which he retook of 
ber again preſently in another room) upon the evidence 
of the wite. Sid. 431. pl. 20. Mich. 21 Car. 2. B, R, 
King v. Paris & al. 

The wife, executrix to her huſband, married a ſecond 
huſband ; a bill is exhibited againſt them to diſcover the 
truſt ; the huſband and wife diſagreed in the matter, and 
put in ſeverally theic anfwers ; the huſband denied the 
truſt, but the wife confeſſed it. The cauſe proceeded to 
hearing, and the plaintiff proved the truſt only by one 
witneſs, which the plaintiff inſiſted on, with the wife's 
confeſſion, to be ſufficient, the matter being bur in that 
wherein ſhe was concerned as executrix; but the bill 
was diſmiſſed, guia the wife's anſwer ſhall not bind the 
huſband ; ex relatione Sar Fobn Churchili and verjeant 
Rawlinſon. Chan. Caſes 39. Trin. 32 Car. 2. Anon. 

In an indiftment predecuted by the huſband for fe- 
ducing away his wife, and keeping her ſome time in adul- 
tery, the wife was admitted to be a witneſs againlt the de- 
fendant coram Juſtice J/y:14ham, at Lent afſizes at Aleury, 
and the defendant found zruilty. She may be a witnels to 
prove a cheat upon her and her huſband. L. £. 55. 
pl. 12. cites T. P, Pais 160. 

The plaintiffs were infants, and the children of the 
defendant's wife by a fornzer huſband ; their bill was to 
have an account of the eſtate leſt them by their father, 
and of the produce thereot. Upon the hearing it was re- 
ferred to an account, and the defendant and his wite 
were to be examined on interrogatories for diſcovery of 
the eſtate ; the wife being: at variance with the huſband, 
and living apart from him,. upon her examination, made 
the eſtate of the plaintiffs: (who were her children) as 
great as ſhe could, and thc:reupon to fix the charge upon 
the huſband. The plain::iffs, upon a petition to he 
Maſter of the Rolls, obtained an order to examine the 
wife as a witneſs againſt the huſband de bee /e,-and the 
Maſter, upon her evidence, had charged the huſband with 
ſeveral ſums of money, as intereſt, and produce of the 
infants eſtate ; but now, upon exceptions to the report 
the Lord Chancellor difall:»wed her evidence, and declared 
the wife could not, be a. witneſs againſt her huſband 
2 Vern. 70. pl. 11. Trin. 3688. Cole v. Gray. 

It ſeems agreed, that it is no exception againſt a per- 
ſon's giving evidence, eitExer for or againſt a priſoner, that 
he is one of the Judges w'ho is to try him z and therciore, 
in the caſe of Hacker, tw o of the perſons in the commil- 
ſion for the trial came off from the bench, and were 
ſworn, and gave evidence, and did not go up to the bench 
again during the trial. 2 ZHawhk. P. C. 432. Keiyn. 12+ 
1 Sid. 133. Style 233- | | Ws 
| When a juryman, who was hearing evidence with þ1s 
companions, was ſworn to give evidence upon prayer © 


- 
: 


? 


defendant's counſel, and h & gave evidence publicly to ay 
y com- 


E 
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tompanions, 


and yet- continued of the Jury. Sid. 133- 
in a nata at pl. 3* Paſeh. | i5 Car. 24 B. R. mg y | 
The jury. may £0 upon evidence of their own perſonal 


being returned, de vicineto z, per 
in Bufhel's caſe. 1 dS OHESSONBTI Silt £1. 
' The Judge would not ſuffer a grand Juryman tobe pro- 
luced as a witneſs, to ſwear what was given in evidence 
to them, becauſe he is ſworn not to reveal the ſecrets of 
his COMPanions,  Clayt. 84. pl. 14- 53 
- It ſeems agreed, that neither. counſellors, attornies, or 
ſolicitors are obliged to give evidence, or to diſcoyer ſuch 
matters ab came to theic knowlege in. the, way of their. 
feffion ; for. by the duty, of their offices they are obliged 
-t0 conceal their clients ſecrets, and every thing*that they 
are intruſted with 18: ſub. fogtlto confeſſoris ; or were, it 
otherwiſe, no perſon could ever with ſafety employ a 
counlel, Fc. tyle 449- I Keb. LILY : 
But as the inconveniency. would be very great, if a 
counſel, &c. were not at all to be made ule of as wit- 
neſſez, "for by this WEANg,CYRr ſuch perſon's evidence may 
| be taken off by giving him. a fee ; ſo the courts have come 
to this mean, .&c..,upon,,every, queſtion, . to aſk him if he 
knew it of his own_ knowlege, or [from his client, &c. 
for though the oath is general, to ſwear, the whole truth, 
et the intention thereof,. and of the law, is only that 
Je ſhould declare what: he 'knew of his own knowlege, 
and not to reveal what he was intruſted with by his client. 
1/ent. 197+ Shin. 404», | i | 
Queſtion 'was, whether one who. had been an attorney 
for defendant ſhould-be compelled to. be a witneſs ; and 
Darnell ſaid, , this being a criminal matter, he ſhould, 
but not ſo in a civil matter. But Pratt ſaid, that if he 
be ſworn, we mult aſk. him his whole knowlege, and 
perhaps he cannot diſcover that without charging himſelf, 
for if one's declaration generally may be made uſe of againſt 
him, a fortzor: what he ſays upon oath ſhall 3 and this 
ſeemed to weigh with the court. But Holt ſaid, he was 
of opinion againſt his brothers ſome years before, in the 
caſe of one Holford, that any thing an attorney, knew, 
otherwiſe than quatenus an attorney, he ought to declare. 
But his brothers held, an attorney ought. not upon any 
account to be received to reveal his client's ſecrets; and 
Holt (aid, if a client bring a forged deed to counſel, the 
counſel ought to proſecute him, and that he had known 
ſuch a thing done. 12 44. 341, Mich. 11 W. 3. in 
the caſe of The King v. Warden of the Fleet, | 
On a trial at bar in B, R. in ejetment, whether there 
was a proper and good tenant to the precipe to a common 
recovery ſuffered in Mich. term ; a bargain and ſale was 
produced, dated before that term, but in fat executed af- 
terwards: it was propoſed to prove this by Mr. Knight, 
an attorney, againſt whom it was objeQted, for that he 
was an attorney in the cauſe, and he ought not to. be ex- 
amined to diſcover the ſecrets of his clients; but it was 
Tuled, that it was the privilege of the client, and not of the 
attorney, not to be examined ; for where a counſel or at- 
torney is intruſted by his client, and his ſecrets are diſ- 
covered to him, he receives them under a truſt of ſecrecy 
which he is not to break; neither ought he to aſliſt the 
other party ; ſo that what the client tells him, be ſhall 
not go-and diſcover : but the queſtion here is, when the 
deed was executed, and whether by the party or not; 
for he was concerned in paſling this recovery, and he 
preſent at the execution of the deed, it is an act -of his 
. own knowlege, he is to teſtify and ſhew the truth only 
concerning this deed, and any one might know this as 
well as an attorney. Knight being examined, faid, the 
. deed was executed about the latter end of February, or.the 
beginning of March. 10 Mod. 40. Mich. 10 Ann. B, R. 
s, one of 


| Lord Say and Seal's caſe. 
: them, whom the plaintiff deſigned to make uſe of as a 


knowleges 


Laughan Ch, ]. 
Vaughan 147» "7 wo 21M 


In an aQtion of treſpaſs againſt ſeveral perſo 


witneſs, was by miſtake made a defendant; and on motion | 


the court gave him leaye to admit him, and- have his 
name ſtruck out of the record, though after iſſue joined, 
; In order to haye the benefit of his teſtimony. 2 $:d. 441. 

But ſee Style 401, 404.  Savil-34. 2 Rot. Abr. 685, _ 
- According to the law and practice. in the courts of 


| material witneſſes defendants in. the 


are forced into the cauſe, and if their being made part; 
ſhould abſolutely inyalidate their or Aipne: it ge MA 
in the power of any one, who had a mind to opprefs ati- 
other, to deprive him of his defence, by making the moſt 
U n GELENCA ſuit ; ahd therefore 
any of the defendants to a ſuit may be examined as wit- 
nefles, ſaving Fa, exceptions to their credit. 5 Chan, 
Ca. 214, 1 Fern. 230. -  . * Boot obs kt 
But plaintiffs cannot examine each other as witneſſcs 
in the cauſe, becauſe if the cauſe miſcarries, the plaintiffs. 
will be liable to coſts, and therefore their ſwearing is to 
exempt themſelves, 1 Vern, 230: Abr. Eg. 235. | 
And the praQtice is, that if a plaintiff wants to ex- 
amine.a defendant a$ a witneſs, be muſt obtain an order 
by motion or. petition for that purpoſe : this order is 6f 
courſe, and muſt be ſerved on the adverſe party's cle 
in court ; alſo the defendant may Obtain the like order 
to examine a co<defendant as-a witneſs for him ; but all 
theſe orders are upon ſuggeſtion, that the defendant is 
not concerned in point of intereſt in the matters in queſ- 
tion, and they are never granted but with a clauſe' 6f 
(ſaving juſt exceptions to the -other fide); and this muſt 
be made at the hearing of. the cauſe; and this:order for 
examining a defendant muſt be produced at the Commil- 
fon-office, or in. the Exatniner's, when the defendant 
attends to be. examined, without which he cannot be 
examined; for it is by virtue of that order, and the au- 
thority given them by the court, that impower them to 
examine him, and they cannot do it otherwiſe. 2 Bac. 
Abr. 287, 288. | | ras 
As to accomplices in crimes being witneſſes for or 
againſt their companions, the following particulars' ate 
laid down as law by Mr: Serjeant Hawkins : firſt, that 
it hath been long ſettled, that it is no exception againſt 
a witng(s, that he hath confeſſed himſelf guilty of the 
ſame crime, if he hath not been indifted for it; for if 
no accomplices were to be admitted as witneſſes, it would 
be generally impoſſible to find evidence to convi&t the 
greateſt offenders. Alſo it hath been often ruled, that 
accomplices who are indifed are good witneſſes for the 
King, until they be convicted. Alſo it hath been ad- 
judged, that ſuch of the defendants in an information, 
againſt whom no evidence is given, may be witneſſes for 
the others. It hath alſo been adjudged, that where F. 
'B. and C. are ſued in three ſeveral aftions on the ſtatute, 
fOr a ſuppoſed perjury in their evidences concerning the 
ſame thing, they may be good witneſſes in ſuch aCtions 
for one another. 2 Hawk. P. C. 432. 
It ſeems now agreed, that a conviction, and therefore 
a fortiori an attainder or judgment of treaſon, felony, 
piracy, przmunire, or perjury, or of forgery, on 5 E!iz. 
and alſo a judgment in attaint for giving a falſe verdict, 
or in conſpiracy at the ſuit of the King, and alfo judg- 
ment for any crime whatſoever to ſtand in the pillory, or 
to be whipped or branded, being in a court which had a 
juriſdiftion, are good cauſes of exception againſt a wit- 
neſs, while they continue in force. 2 Haut. P. C. 432. 
See Shin. 578—9. | | 
But no ſuch conviftion or judgment can be made uſe 
of to this purpoſe, unleſs the record be aCtually produced 
in court; alſo it is a general 'rule, that a witneſs ſhall 
not be aſked any queſtion, the anſwering to which might 
oblige him to accuſe himſelf of a crime, and that- his 
pans is to be impeached only by general accounts of 'his 
character and reputation, and not by proofs of particu- 
lar crimes whereof he never was convicted. 2 Hawk. 
P. C. 433- | 
\ It is alſo agreed, that outlawry in a perſonal ation is . 
not a good exception againſt a witneſs, as it is againſt a 
juror ; and that a perſon convifted of felony, who is ad- 
mitted to his clergy, and burnt in the hand, is thereby 
re-enabled to be a witneſs. 2 Hawk. P.C. 433." 
Alſo it ſeems agreed, that the King's pardon of trea- 
ſon or felony, after a conviction or attainder, reſtores the 
party to his credit ; and it is holden 'by Chief Juſtice 
Holt, that the King's pardon will remove a' man's difabi- 


: lity tobe a witneſs in all caſes whatſoever, wherein it is 


only the. conſequence of the conviEtion 'or judgment 


| equity,. defendants in a cauſe -may be witneſles ; 
| Vol, I, N® 64 


for they | againſt him, and not an repens part of the judgment, 
| | * P | 4 s 4 9 ; et 


as 
it 
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it is in conſpiracy at the ſuit of the King, and in perju 
on the ' 2 0g Hawk. P. C. 433- p ET 

It hath been ruled, that a conviction of perjury doth 
not diſable a man from making an affidavit in relation to 
the irregularity of a judgment. 2 Hawk. P. C. 433: 

There is a difference where the difability is only the 
conſequence, and where it is part of the judgment it- 
ſelf. In the firſt caſe, the King may pardon it, but in 
the ſecond caſe, the King's pardon will not take away 
the diſability. ? 
perjury on the ſtatute, the King's pardon will not re- 
ſtore, for it is not a conſequence, ' but. part of the judg- 


ment, quod in poſterum non ſit receptiis ac. teſtis. Co. 
Ent. 268. But a pardon by aft. of Y ukcne will re- 


ſtore him even in that, caſe ; guere of © perfury at Com- 
mon Law, and if the law be the fame, for there the dif 
ability is only the conſequence, and no part of the judg- 
ment, otherwiſe if a jury be conviCt in attaint; Raft. 
86. a. cited 2 Salk. 689. Paſch. 5 W. 3. B. R. King v. 
Croſby. | Ws, 7 

A perſon convict of perjury upon the ſtatute, and par- 
doned cannot be a witneſs, for the puniſhment is part 
of the judgment, appointed by the ſtatute ; contra of a 
conviction at Common Law, for there it is only a con- 
ſequential diſability z therefore in the Jatter caſe the King 
may pardon, and that reſtores him to his teſtimony ; but 
in the former caſe, he muſt reverſe the judgment, or he 
cannot be reſtored. Per cur. 2 Salk. 514. Mich. 9g 
W. 3. B. R. in caſe of the King v. Grepe. 

A bare conviction of perjury would take away one's 
evidence ; becauſe it is an infamous crime ; not ſo of bar- 
Tratry, which was. not of an infamous nature, without 
an infamous puniſhment were inflifted, as the pillory, 
&c. Arg. But the whole court held contra, and that it 
was not the nature of the puniſhment, but the Hature of 
the crime, and the conviction thereof, that created the 
infamy ; and per Hoe!t Ch. ]. If one be convicted of per- 
jury on the ſtatute, be cannot be reſtored to his credit by 
the King's pardon ; for by the ſtatute, it is part of the 
judgment that he be infamous, and loſe his credit, but 
he may be reſtored to his credit by a ſtatute pardon ; but 
in indictments of perjury, at Common Law, the infamy 
is only the conſequence of the judgment ; and therefore 
the King's pardon in ſuch caſes reſtores the party to his 
credit; held upon a trial at bar. 2 Salk. 690, 691. pl. 
3 Mich. 12 Will. 3- B. R. in caſe of The King v. 

ord. 


Hawhins having a | 22 perſonal eſtate, and being a 

riſoner in Newgate for opprobrious words of the Lord 
Lover of London, and a little diſturbed in his mind, 
made his will ; atteſted by ſeveral witneſſes ; and upon 
hearing the cauſe in the Prerogative Court, ſentence was 
given againſt the will ; and upon an appeal to the Dele- 
gates, two records were produced to avoid the teſtimony 
of two witneſſes to the will, by which it appeared, that 
' one of them was convicted for a libel, and the other ſor 
ſinging a ballad againſt the government, and both of 
them adjudged to the pillory, but no proof that they 
ſtood in it ; after theſe witneſſes were examined in the 
ſpiritual court, and before ſentence given, there came a 
general pardon, by which they were pardoned ; and the 
queſtion now wa?, whether their depoſitions taken in 
the ſpiritual court ſhall be admitted as evidence. It was 
agreed, that if their teſtimony was not good at the time 
it was taken, the ſubſequent pardon would not make it 
good, and that the judgment of pillory . makes the in- 
famy, though never executed ;3 but the chief queſtion 
was, whether the judgment for theſe crimes ſhould make 
them infamous, becauſe (as it was objeCted) it is not from! 
the judgment, but from the nature of the crimes for 
which the offenders are convicted, that the infatny 
ariſes ; as for ſuch crimes as import deceit and fraud, or 
cheats, &c. And if one is convicted of cheating, yet 
he may be a witneſs, if he has not judgment of Slory 
for it. And though pillory infers infamy at the Com- 
mon Law, yet it imports no ſuch thing either by the Ca: * 
non or Civil Law, unleſs the cauſe for which it is ih- 
Alicted is infamous, and jt is by theſe Iaws that this ee 


Therefore, if a man be convict off 
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the matter for which theſe witneſſes were convie.s 


being not infamous either by the Canon or 

though: they had judgment for the pillory, their & 

poſitions were admitted for evidence, and the ſentencs 

in the Prerogative Court reverſed, and the will fennenns 

- 4 good. g Lev. _ 2 7 Will. 3. before the 
egates at Serjeants [nn in Fleet-/tree 

kins, &c. L Fre, Char v. How 


Civil Law, 


2. Who , and not, be witneſſes i 
their being intereſted. ys og 7 f 

It has been always held a facred and inviolable rule of 
evidence in all caſes whatſoever, not to admit the teſti. 
mony of 4 witneſs, who is either to be a gainer or loſer 
by the event of the cauſe, whether ſuch erintare be di. 
ret or immediate, or conſequential only, Co, [;: 6, 
: $:14.237. And this rule has been fo ſtrictly adhered t 
that it is ſaid, that though a witneſs is examined an lin: 
together ; yet if in any part of his,evidence it apye 
that he was a party intereſted, the court will dirc& the 
jury, that he is no witneſs, nor his evidence to be re. 
garded. 2 Vern. 463. But if a witneſs, who lies under 
an objection of this kind, be croſs-examined by the ad. 
verſe party, this makes him a good witneſs, and his credit 
muſt be left with the jury. 1 Vern. 254. 

From this general rule ſeveral doubts and difficulties 
have aroſe, with regard to thoſe caſes where the party 
be ſaid to have an intereſt, and from the extreme dif. 


| culty attenling certain particular caſes, which ſeem in 


ſeveral inſtances to leave this matter very unſettled, and 
which can only be learned from the nature and circum- 
fances of the cafes themſelves. 2 Hawk. P. C. 4343-4, 

Therefore it has been held, that an heir apparent nuy 
be a witneſs concerning the title of the land, for the 
heirſhip of the heir is a mere contingency ; but if there 
be tenant in tail, remainder in tail, he in remainder can- 
not be a witneſs concerning the title of thoſe lands; for 
he hath an eſtate, ſuch as it is. 1 Salk. 283. 

It ſeems to be agreed, that one commoner cannot be 
a witneſs to prove the right' of common in an a&ion 
brought by another ; for the right being entire, his ſwear- 
ing tends to. intitle himſelf. Skir, 174. 

So where the maſter of a ſhip brought an aQtion againſt 
the cuſtom-houſe officers, for refuſing to clear his ſhip, 
and redeliver his cockets; and it was held, that the 
owners of the goods'on board could not be admitted as 
witneffes to prove him maſter, &c. for that they were 
all concerned in one bottom, and in one adyenture. 
Shin. 174- 

In an aftion againſt the maſter of a ſhip, ſor ſo negli- 
gently managing the ſhip, that it ran over the plaintiff's 
barge ; it was held, that the pilot could not be a witneſs, 
becauſe he was anſwerable, if faulty in ſtcering, to the 
maſter. 1 Salk, 287. 

'Che maſter of a ſhip took a prize, and diſpoſed of 
one hundred cheſts of lemons to A. for which he brought 
his ation, and a mariner was allowed to be ſworn as a 
witneſs, though 'it appeared, that by the Admiralty Law 
he was to have a ſhare of the prize ; for the maſter is ac- 
countable to the mariners for their ſhare, which they ſhall 
recover from him, whether he recovers in this aCtion or 
not. Skin, 403. | | 

It ſeems agreed clearly, that a legatee in a will cannot 
be a witneſs to prove the will, becauſe he is preſumed to 
be partial in ſwearing for his own intereſt. Hard. 331+ 
2 Salk. bgr. : | 

But a legatee may be a witneſs againſt the will, for 
when he ſwears againſt the will, he ſwears againſt his 
own intereſt, and is therefore the ſtrongeſt witneſs. 2 
Salk. 691,—So freemen of a corporation were allowed 
witneſſes againſt the corporation. 2 Show. 146. 

A legatee may be exartiined' as a witneſs to prove 2 
deed or other thing which has no relation to the 
Style 370.—$0 if the'parſon ſues one of his pariſhioners 
for tithes, who pleads a medus, the; other pariſhioners, 
though they cannot be witneſſes as to the cuſtom, yet 
they may well be witneſſes as to the value of the tithes» 

But if the legacy be'ſo inconfiderable, as that he can- 
not be preſumed to be biaſſed by it ; as if it be 55. 03 


(being concerning a will) is to be determined ; therefore 


private 


Lys. - 
rate perſon, or 5 }. to a nobleman, it is faid that he 
may be a'witneſs for the will. 1 Fern. 254. See 2 Vern. 
17. where it is faid, that the minuteneſs of the intereſt 
Fa6 objeQtion, and' that therefore where the party is con- 
cerned in intereſt, though never ſo ſmall, be cannot be 
z witneſs, and ſee 1 Fent, 3510 
Where a witneſs hath a legacy by the will, by a re- 
leaſe of the legacy, though at the trial, he becomes diſ- 
intereſted, and ſo is a good witneſs. 1 Sid. 315.—So a 
bankrupt, who has aſſigned and releaſed all his eſtate and 
right to the aſſignees may be examined as a witneſs for 
them. 2 Fern. 637. 6», gu 
So if F. 8. deviſes lands to A. and the will is ſigned, 
« ſcaled, and publiſhed in the preſence of the ſaid A. and B, 
and C. who atteſted the ſame ; yet this is no good will to 
paſs thoſe lands ; for the ſtatute of frauds requires three 
or more competent witneffes, which 4, cannot be, being 
concerned in the intereſt as a deviſee of the lands, and 
therefore not a credible witneſs. Carth. 514. 7 
It is ſaid by Hale Ch. Juſtice, that he knew it to have 
been adjudged, that an executor in'a cauſe concerning the 
teſtator's eſtate, if he hath not the ſurpluſzg given to 
bim by the will, may be a witneſs for the will. 1 246d. 
107. The children of an inteſtate cannot, by reaſon of 
their intereſt, under the ſtatute of diſtributions, be wit- 
nefſes in any thing relating to the inteſtate's ſtate, Skin. 


225%» | 

F fie who borrows money upon an uſurious contraCt, 
cannot be a witneſs upon an information for the uſury 
(unlefs he hath paid the money) whether ſuch informa- 
tion be brought by himſelf or any other ; for if in ſuch 
caſe a man might be a witneſs, he would in effeft ſwear 
for himſelf, by proving a matter which may avoid his 
own contraCt, Coe: Lit. 6. b. 2 Rol. Abr. 685. Raym. 191. 
2 Hawk. P. C. 432. 

Hence alſo it hath been held, that he, who by a 
flight has been impoſed upon to ſet his 'hand to a note 
for more money than he intended, is no good witneſs 
on an information for the cheat ; becauſe a conviAion 
may be a means to avoid the note, by beifig made uſe of 
by the party when ſued upon it, as a motive to influence 
the jury, which cannot well be prevented, though in 
law it be no'evidence, 1 Salk, 283, But ſee 1 Sid. 431» 
1 Fent. 49. . 2 Keb. 572. | 

Alſo it ſeems genera'ly agreed, that he, whoſe pro- 
perty may be prejudiced by a forgety, is no evidence to 
prove it on an indictment or information. 1 Salk, 283. 
And if it be a forgery within 5 Elz. a farther reaſon 
is given in 2 Hawk. P.C. 433. why ſuch perſon cannot 
be an evidence, namely, becauſe he may have an aQtion 
on the ſtatute. | o | 

So upon this reaſon it hath been adjudged, that he, 
againſt whom a verdiCt is given, cannot be a witneſs to 
prove perjury in the evidence. 2 Kol. Abr. 685. 

Yet notwithſtanding theſe caſes, and the force of theſe 
reaſons, there are ſeveral inſtances, where in caſes of 
neceſſity, (as on the ſtat. of robberies, a man ſwears for 
himſelf becauſe there can be no other witneſs. 3 Med. 
114, 115.) a perſon to whoſe damage an indiftment (as 
in an inditment for a battery, &c. 2 Hawk. P. C. 433.) 
or information concludes, has been allowed and admitted 
an evidence, and his credit left to the jury. 1 Sid. 211, 

237: 2 Keb. 3B4. 1 Salk. 286. 

f the warden of the Fleet ſuffers a voluntary eſcape, 
and an inquiſtion, by virtue of a ſpecial commiſſion 
iſſuing out of Chancery, is taken thereof, which _he tra- 
verſes, the perſon eſcaping, though be gave a bond to 
be a true priſoner, is a good witnels to prove the eſcape ; 
for this does not make the bond void, as a conviction 
on the ſtatute of uſury does; beſides, this is a matter 
privately tranſaCted between the party and. officer, of 
which there can be no other evidence. «x Salk. 690, 

Upon' this rule, that an intereſted perſon'cannot be a 
competent witneſs, it has been often doubted, how far a 

reeman of a corporation, the inhabitants of a hundred 

or pariſh, ſhould be admitted as witneſſes in matters 
which concern thoſe places ; and here it is ſaid, that no 
on rule can be laid down, but that every caſe muſt 
nd upon. its own particular circumſtances, viz, whe- 


| for taking 1 d. per chaldron 


EV 2 
her the intereſt be of that nature, or ſo conſiderable as 
y preſumption to produce partiality in the witneſſes. 


See 1 Sid, 192. 2 Lev. 23t. 2 Jon. 116, 2 Lev. 


'2.30. 


| Hence in an information in nature of a Puo warrants, 


| for all ſea-coals brought to' 
London, where the defendants preſcribed for the duty, 


upon which ifſue was taken, and tried at the bar, it was 
held, that the freemen of London were good witneſſes to 
prove the preſcription, though the mayor, &fc. have the 
whole profit of this toll, which is for the benefit of the 
corporation, of which all the citizens and freemen are 
members; for it cannot be preſumed, that for an advan- 
tage ſo ſmall and ſo remote, they. would be partial, and 
perjure themſelyes. 2 Lev. 231. | 

So in the caſe of the city of Londm, concerning the 
duty of water-bailage, where the mayor and common- 
alty brought an indebitatus aſſumpſit againſt A. B. for 
5/7, for ſo much due to them for divers tons of wine 
brought from beyond the ſeas to the port of London, at 
4.4. per ton; and ſome freemen being produced as 
witneſfes, it was objeCted, that the commonalty of *Lon- 
don comprehending all the freemen, this made them in- 
tereſted in the ſucceſs of the cauſe ; but it was held by 
three Judges againſt one, that ſo ſmall and remote an in- 
tefeſt did not diſable them from being competent wit- 
neſſes, yet "they were laid aſide by conſent. 1 Vent. 351. 
In 1 Fern, 254. it is held generally, that freemen of a 
corporation cannot be witneſſes, and this" caſe is there 
cited, as a Caſe in which evidence was rejeCted, and fo 
ſaid to be reſolved. 2 Fern. 317. | 

At a trial at bar concerning boundaries of lands ; the 
parſon of the one pariſh, the Fand lying in two pariſhes, 
was refuſed, becauſe he might enlarge tris own pariſh, 
and by confequence the tithes; but one; who about 
ſeven years before had taken the profits, under the title 
of one of the parties, was received a witneſs, becauſe 
now he might plead the ſtatute of limitations. FPareſ.. 
" ate | 

yg, is faid to have beer ruled on evidence at a trial at 
bar, that if a remainder after an eftate for life be limited 
to the miniſter and churchwardens of a certain pariſh, 
for the uſe and benefit of the poor of the pariſh, that any 
of ry pariſhioners may be witneſſes to prove this deviſe. 
2 Sid. 109, 

In an :Qion againſt the hundred, upon the ſtatute of 
Winton, an hundredor cannot be a witneſs, 1-Yent. 351. 
In 1 Ad. 73. S. P. though he be poor, and pays no 
taxes nor pariſh duties z for when the money recovered of 
the hundred comes to be levied, he may then be worth 
ſomething ; but ſervants, and thoſe who receive alms, 
7 be witneſſes, 2 Kb. {  Þ 4+ 2d | 

n an inditment againſt the county for not repairing 
a bridge, it has been doubted, whether an inhabitant of. 
the county could be a witneſs. 1 Yent. 351. 

But now by the ſtat. 1 Arp. cap. 18. /ef. 13. recit- 
ing, that whereas many private porones or bodies politic 
or corporate, are of right obliged to repair decayed 
bridges, and the bighways thereunto adjoining ; but be- 
cauſe the inhabitants of the county, riding, or diviſion, 
in which ſuch decayed bridges, or highways, lie, have not 


been allowed, upon informations or indictments brought 


againſt ſuch perſon or perſons, bodies politic or corpo- 
rate, for not repairing ſuch decayed bridges and the high- 
ways thereunto adjoining, by the Judges before whom 
ſuch informatian or indictment is to he tried, to be legal 
witneſſes ; it is enaſted, 4 That in all informations or 
indictments to be brought and tried in any of her Ma- 
jeſty's courts of record at WFe/tmin/ter, or at the aſliſes or 
quarter-ſeſſions 'of the peace, the evidence of the inha- 
bitants, being credible perſons, or any of them of the 
town, corporation, county, riding; or diviſion, in which 
ſuch decayed bridge or highway lies, ſhall be taken and 
admitted in all ſuch caſes in the courts aforeſaid.” 

. And by the ſtat. 3&@ 4 /F. 3. cap. 11. * Inall ac- 
tions to be .brought in the courts of Yefiminfler, or at 
the aſlizes, for money mifpent by churchwardens, the 
evidence of the pariſhioners, other than ſuch as receive 
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alms, hall be taken and admitted,” 
2 | | Paiiſhioner 
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Pariſhioner may be a witneſs on a proſecution for 
keeping a bawdy-bouſe, Wc. by ſtat. 25 Geo. 2. c 36. 
# It IM be a diſpute between two pariſhes, which of 
them ſhall repair a certain highway, the inhabitants of 
neither of the pariſhes can be witneſſes. 4 od. 48, 49. 

On the rule, that an intereſted perſon cannot be a wit- 
neſs, the timie and manner of a witneſs's becoming 1n- 
tereſled ſeems alſo material; and therefore it has been 
held, that it is no good exception againſt a witneſs, that 
he hath a promiſe of a reward, on condition of giving 
his evidence, eſpecially unleſs ſuch reward be promiled by 
the perſon for whoſe benefit he is to ſwear, and by way 
of contra for giving ſuch and ſuch particular evidence 
alſo it hath been held, that a witneſs's laying a wager 
about the ſucceſs of the cauſe, is no objeQtion againſt his 
being ſworn as a witneſs, for the party hath an intereſt 
in bis teſtimony, which to deprive him of by his own aCt 
would be unreaſonable. ' Skin. 586. | 

Hence it hath been held, that on a ſcire factas againſt 
the King's patentee, a perſon, who has a promiſe of be- 
ing made a deputy, may be a witneſs. 1 ed. 21. 

But it has been held, that if ſeveral perſons lay wagers 
at a horſe-race, &c. and an aCtion is brought againſt one 
of them for the money loſt, thate a better on the ſame 
ide cannot-be a witneſs for him who loſt ; but if ſuch 
perſon acknowledges that he loſt the wager, and pays the 
money, he may be a witneſs. 3 Lev. 152, 153- 

It has been held in Chancery, that if a perſon is Exa- 
mined as a witneſs, who is no ways concerned in intereſt, 
and afterwards he becomes heir at law, and thereby 
intereſted in the matter, that notwithſtanding his de- 
poſitions, when thus difintereſted, may be read, even at 
2 trial at law ; and that it was like the caſe, where the 
only ſurviving witneſs to a deed becomes the party inter- 
| eſted, or where a witneſs to a deed becomes blind ; in 
which caſes his hand may be proved at law. 2 Fern. 
699. Abr. Eq. 224. But at a trial at bar in ©. B. on 
an iſſue direted out of Chancery, the Judges refuſed to 
have ſuch depoſitions read, becauſe the witneſs was ſtill 
living. Abr. Eq. 224 Butin 2 Fern, 699. ſuch de- 
poſitions were read in Chancery, and there ſaid, that the 
reaſon of rejeCting ſuch evidence at law was, becauſe it 
was apainſt the rule, viz. that where the witneſs is living, 
and might be produced at the trial, the depoſition of 
ſuch witneſs cannot be read. 

A witneſs was examined whilſt ſhe was intereſted, be- 
fore the hearing ; and the cauſe being heard and decreed 
to an account, ſhe was re-examined after the hearing, 
before. the maſter, on the account, having firſt releaſed 
her intereſt; and it was objeCted, that ſhe ought not to 
be read, for having been examined whilſt intereſted, and 
her depoſitions publiſhed, ſhe was thereby engaged, and 
almoſt under a neceſlity of ſtanding to what ſhe had be- 
fore ſworn, and could not be free to retra&t or contra- 
di& it; but the Lord Keeper over-ruled the objeQton. 
2 Vern. 47 2» 

It is no good exception againſt a witneſs, that he has 
a maintenance from the King or other perſon, for every 
one may maintain his own witneſſes; nor is it any ex- 
ception againſt a witneſs, that he has received a reward 
for having made a diſcovery of the crime to be proved 
againſt the priſoner, nor that he hath the promiſe of a 
pardon on condition of giving his evidence. 2 Hawk, 


P, C. 434+ 


3. Of the number of witneſſes required by our laws ; of 
compelling a witneſs to appear ; of non-appearance ; and of 
the manner of giving evidence. 

It it holden by my Lord Chief Juſtice Holt, that at 
Common Law it was not neceſſary in any caſe, that a 
proof of matter of faCt ſha]l be made by more than one 
witneſs, and that the ſingle teſtimony of one credible 
witneſs was ſufficent to prove any fact, and that the au- 
thorities cited by my Lord Coke (C1, Lit. 6. 9.) do not 
warrant the opinion founded on them. Carth. 144. 

But the Civil Law requires two witneſſes to prove a 
fat; and therefore it has been holden, that if the ſpiri- 
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Canon Law, refuſes, where a temporal matter ; 
in bar of an Eccleſiaſtical fg <Frardygtey 
of one witneſs, they. ſhall be. Prohibited ;/ as whe 
ey” 1 a - of a legacy by one ws 
CG 1 0W. Ic9, I / ent. 201, Carth, S | Fg 
286. 2 Salk, 165. org | "IO 
ence it hath been eſtabliſhed as a fundamenta] rule ; 
the courts of equity, that a decree cannot be made wn 
the teſtimony of one ſingle witneſs againſt the flat oY 
poſitive denial of a fact E the defendant's anſwer. be 
cauſe the oath of the party is ever looked upon in. e;;., 


pleaded 


uity 


to be as good as the oath of a ſingle perſon. 1 $ 
153. 1-Vent. 291, GCarth. 142. 4 Mad, 285 ; 
Salk. 547. Sa 


Yet caſes may, and do often fall out, that the court 
may ground a decree upon the oath - of a ſingle witneſ; 
attended with other circumſtances to corroborate it ; a; 
where the anſwer of the party appears to be notoriouſ 
falſified, by which means it comes to loſe that credit 
which otherwiſe it would and ought juſtly to bave, See 
2 Vern. 554. Abr. Eg. 229. 

Allo by ſeveral aQts of parliament, a certain number 
of witneſſes is required as by the 29 Car. 2. cap, 
That all deviſes of lands ſhall be atteſted and £18" 
(cribed in the preſence of the. teſtator, by three or four 
credible witneſſes, or elſe ſhall be void.” And by the 
W. 3 ce 3- It is enacted, *© That no perſons ſhall be 
indicted, tried, or attainted for high treaſon, but upon 
the oaths of two lawful witneſſes, either both of them to 
the ſame over-aCt, or one of them to one, and the other 
of them to another over-aCt of the ſame treaſon.” 

There muſt be one witneſs to one, and ancther wit. 
neſs to another overt-aCt of the ſame ſpecies of trealon, 
or at leaſt one witneſs to an over-aCt, and another to a 
material circumſtance to prove it. 2 Hawh. P.C, 428. 

: It is held to be maintenance for a perſon officiouſly to 
give eyidence in a cauſe, without being called upon to 
do it; alſo if a man, who is not ſubpanaed, happens to 
be in court during a trial, he ſhall not be forced to be 
{worn againſt his will ; but if he conſents, the want of a 
ſubpana is not material ; alſo in certain caſes, the court 
will in diſcretion wait till a /ubp&na can be procured, 
28 Hen. 6. 6.4. 11 Hen, 6. 4, b. Bra. Maintemance 
5, $1 2 Rol. Abr. 118. 

rom hence it follows, that the parties have a right 
to proceſs to bring in their witneſſes, and to this purpoſe 
it 1s enafted by the 5 Eltz. cap. g. ſef. 12. © That if 
any perſon or perſons, upon whom any proceſs out of 
any of the courts of record within this realm, or W/ales, 
(hall be ſerved, to teſtify or depoſe concerning any clauſe 
or matter depending in any of the: ſame courts,-and hav- 
ing tendered unto him or them, according to his or 
their countenance or calling, ſuch reaſonable ſums of 
money for his or their coſts and charges, as having re- 
gard to the diſtance of the place is neceflary to be allow- 
ed in that behalf, do not appear according to the tenor 
of the ſaid proceſs, having not a lawful and reaſonable 
let or impediment to the contrary ; that then the party in 
making default, to Joſe and forfeit for every ſuch offence 
10/4. and to yield ſuch farther recompence to the 
party grieved, as by the diſcretion of the Judge of the 
court out of which the ſaid proceſs ſhal! be awarded, ac- 
cording to the loſs and hindrance that the party which 
procured the ſaid proceſs ſhall ſuſtain, by reaſon of the 
non-appearance of the ſaid witneſs or witneſſes ; the ſaid 
ſeveral ſums to be recovered by the party fo grieved 
againſt the offender or offenders, by aRion of debt, plaint, 
or information, in any of the Queen's Majeſty's courts 
of record,” 

Any perſon or perſons.] A feme covert is within the ſta- 
tute, and if ſhe be ſerved with a /ubpana, and refuſes to 
appear, the aCtion lies againſt the huſband and wife. Cre- 
Eliz. 122. Havitblome and Harvey, adjudged. 1 fore 
430. S.C. and S. P, adjudged. 

Shall be ſerved.) In debt upon this ſtatute, it was 
moved, after verdict in arreſt of judgment, that the de- 
claration did not ſet forth that he left the writ with de- 


tual court, which proceeds according to the Civil and | 
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and it is not ſerving of proceſs when the writ 1s n \ ms 
oug 


fendant; for the ſtatute is, if he be ſerved with tak 
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it be read unto the party, and a note left of 
the cauſe, place and day; ſed non allocatur for fones, 
Berkely and Croke held it to be a ſufficient ſerving of the 

-ocels within the intent of the ſtatute, and according to 
the wfual courſe and practice; for there may be two, 

bree, or four names of witneſſes in a writ, (and fo 
here il uſually) and he carinot leave the writ with every 
os of them, and it would be very chargeable unto the 
{ubje&t to have ſeveral writs for every witneſs. Second 
exception, becauſe he ſhews that he paid unto her 124. 
fx her pains, and promiſed to pay unto her as much 
as ſhe would require, when ſhe came to be a wit- 
neſs at Glouceſter, which is not ſufficient according to 
the ſtatute 3 for the ſtatute 1s, that he ſhall pay ſufficient 
charges for her travel, according to the diltance of the 
* place, and the quality of the perſon ſo to be paid ; and 
the witneſs is not bound to accept bis promiſe for the re- 
fidue ; fed non alivcatur ; for when it is alledged, that he 
aid unto her 124. and promiled to pay the rehdue 
when ſhe 'came to Gloucefler, and ſhe accepted thereof, 
the is then bound to come, for ſhe hath accepted of his 
romiſe for the reſidue, otherwiſe ſhe might have refuſed, 
and told him ſhe would not accept of his promile. 
Third exception, becauſe the plaintiff doth not ſhew 
that he is damaged by her non-apPpearance, v'Z. that the 
verdict paſicd againſt him, or that he Was inforced to bc 
non-ſuited, or any other grievance ; for ſo 1s the ſtatute, 
that the party grieved (hall have his part of the 10/4, and 
his farther damages taxed by the Jutlices, before whom, 
&;. But Grimſ/ton, for the plaintiff an{wered, that the 


 altliough 


more, 


ation being brought only for- the 10 /. and not for fur-| 


ther damages, it is well enough ; and the 10 /. is due tor 
her non-appearance, to the King and the party. But all 
the Jullices held, that the declaration was ill, for this 
cauſe ; for there ought to be a party grieved by the non- 
appearance, otherwiſe there is no cauſe of forfeiture. 
And ſo are the expreſs words and ſcope ot the ſtatute ; 
wherefore it was adjudged for the defendant, ab/ſente 
Brampſton. Cro. Car. 540. pl. 4. Paſch. 15 Car. B. R. 
Goodwin v. Anne Weſt. Jo. 430. Þl. 3+. S. C. adjudged 
for the defendant. Mar. 18. pl. 43. S. C. adjudged 
the plaintiff nil capiat. | SIG 

A delivery of a ticket, containing the ſubſtance of the 
writ, is a ſufficient ſervice within the aft. 5 Med. 355. 

Having tendered ta him or them. ] If a feme covert be the 
perſon to appear as a witneſs, the tender mult be to her, 
and not to her huſband. Cro. Eliz. 122. 1 Fon. 430. 
S. P. 

Such reaſonable. ſums of money.} If the party gives the 
witneſs a ſhilling, which he accepts, and promiſes that 
on his appearance he will pay him all farther reaſonable 
charges ; this is ſufficient. Cro. Car. 522, 549. March 
18. 

Recomipence to the party grieved.) In Cro, Eliz. 130. 
and the 8. C, 1 Leon. 122. it is adjudged, that the 
plaintiff need not ſet forth any ſpecial damage which he 
had ſuſtained by the negligence of the defendant in not 
appearing to give evidence, where the aCtion is brought 
for 10/. only, and not for any more damages ; but the 
contrary has fince been refolved in Cro. Car. 522, 540. 
Geedwin and Teſt. 1 Fon. 430. and 5 9d. 355. Mad: 
diſen and Shore, which was affirmed on a writ of error ; 
ſor there muſt be a party grieved, otherwiie there 1s no 
cauſe of forfeiture, and a particular damage mult be -ſet 
forth, &c. 

Plaintiff brought .an aftion of debt upon the ſtatute 5 
Eliz, cap. 9. for 101. and declared, that the defendant was 
warned by ſubpena to appear ſuch a day at one o'clock in 
the afternoon to be a witneſs, &c. and upon n:1 debet plead- 
ed the ſubpena given in evidence was generally to appear 
at this day, and not at ſuch an hour; and though a ſub- 
p&na to appear at ſuch a day, be of that effect that the 
party ought to attend the whole day, and fo, as it was 
objected, includes that he ought to appear at this hour, 
yet in reſpe& of the variance it cannot be ſaid to be the 
ſubpana on which the plaintiff did declare, and therefore 
he was non-ſuited 3 and in this caſe no regard was had 
to the ticket left with the defendant, which was according 

Vol, I, NF, 64. . 
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to the declaration. Tr. per Pai it. ci 
Radford's cafe Fa _ 7th edit, cites 24 Car. 1. 

In criminal caſes, if the witneſſes come not according 
to the time mentioned in the proceſs with which they 
were ſerved, an attachment lies againſt them, Cty. 579. 

If a perſon, who can give evidence againſt one who is 
accuſed of felony, refuſes to be bound to give evidence 
either at-the general goal-delivery, &c. the Juſtice of 
peace may either commit to priſon ſuch perlon fo re- 
fuſing, or may bind him to his good behaviour, and to 
oper at the next goal-delivery or quarter-ſeſſions. Dat, 

ut Il. | 

Lord Pre/ton was committed by the court or quarter. 
ſeſhons for refuſing to be ſworn to give evidence to the 
grand jury on an inditment of high tr-aſon ; be was 
brought by habeas corpus in B. R. and Hot Ch. Juſtice, 
laid, it was a great contempt, and that had he been 
there, he would have fined him, and committed him till 
he paid the fine ; but being otherwiſe, be was bailed. x 
Salk. 178, | 

it ſeems that by the Common Law, the defendant, in 
capital cafes had no right to any proceſs againſt his wit- 
neſles, without a ſpecial order of the court ; but now 
by the 7 /F. 34 cap. 3. it is enated, That all perſons 
accuſed and indicted for any high treaſon, whereby any 
corruption of blood may enlue, ſhall have the like pro- 
cels of the court, where they ſhall be tried, to compel 
their witneſſes to appear for them at any trial or trials, 
as 15 uſually granted to compel witneſſes to appear againſt 
them 3 and now fince the ſtatute 1 Arn. cap. 9. which 
ordains, that the witnefſes for the priſoner ſhall be 
iw6rn, p:oceſs may be taken out againit them of courſe 
in any caſe whatſoever. 2 Hawk. P. C. 435. 

On a commiſſion iſſuing out of Chancery for the 
examination ot witneſſes, there muſt be a ſubpoena all 
te/l:ficanaum taken out, direCted to the witneſſes, and a 
{ummons from two of the commiſſioners of the time and 
place where they are to be examined ; and, if the wit- 
neſs ſo ſummoned and ſerved does not appear, the court 
vill grant an attachment againſt him, unleſs he comes 
up at his own expence to be examined before the exami- 
ner ; or if he be ſummoned by the commiſſioners with- 
out a ſubpana ad teſtificandum, and do not appear, the 
court will order ſuch witneſs to attend at his own ex- 
pence, and to be examined; and if he difobey ſuch 
order, then an attachment ſhall go againſt him. 2 Bac. 
Abr. 295. | 

1he examination of witneſſes viva woce, in open 
court, is juſtly efteemed one of the greateſt excellences 
of our law, not only from the awe and reverence which 
the ſolemnity of the manner is ſuppoſed to produce in the 
witneſs, and the regard which from thence he muſt have 
for truth ; but alſo from the. benefit of croſs- examination ; 
as alſo the 'air and manner of giving evidence often 
carry ſuch convictions with them, as will induce the 
court and jury to believe or reject what: the witneſs has 
ſworn. Heb. 325. 

Hence it hath always been held as a ſettled rule, that 
in caſes of life, no evidence is to be given 2gainſt a pri- 
ſoner, but in his preſence. 2 Hawk. P. C. 428. 

Alſo in a civil caſe, where the jury withdrew to con- 
fer about their verdict, one of the witneſſes, that was 
before ſworn on the part of the defendant, was called by 
the jurors, and he recited again his evidence to them, 
and they gave their verdict for the defendant; and com- 
vlaint being made to the Judge of aſliſe of this miſdemea- 
nor, he examined the jury, who confeſſed all the matter, 
and that the evidence was the ſame in effet that was 
given before, & non alia nec diverſa; and this matter be- - 
ing returned upon the pofea, the opinion of the court was, 
that the verdi&t was not good, and a venize facias de nove 
was awarded. Cro. Eliz, 109. X 

But it is ſaid, that a witneſs, who by reaſon of fick- 
neſs, extreme age, or other cauſe, cannot . come to a 


trial, may, by order of court, be examined in the coun- 


try before any Judge of the court where the cauſe de- 
nds, and the teſtimony ſo taken ſhall be allowed to 
given in evidence at the trial. - Style Prad?. Reg. 671, 

9 1 672. 
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672. In Comb. 63. it is ſaid, that witneſſes may be exa- 
mined before a Judge, by leave of the court, as well in 
criminal cauſes as in civil, where a ſufficient reaſon ap- 
pears to the court, as going to ſea, Wc. and then the 
other fide may croſs examine them. But ſee x Kb. 36. 
249, 787. 2 Keb. 13. T7 
| ut if a witneſs going to ſea be by'rule of court exa- 
mined upon interrogatories before a Judge, and the trial 
come on before he is gone, his depoſitions ſhall not be 
read, but he muſt appear, for the rule was made on ſup- 
poſal of his abſence. 2 Salk. 6gr. | 

Every perſon produced as a witneſs muſt, before he gives 
his evidence, be ſwora to depoſe the truth, the whole truth, 
and nothing but the truth ; this is the Jaw required in all 
caſes except in inditments for capital offences, where by 
immemorial praQtice the witneſſes againſt the King were 
not ſuffered to be ſworn. Cro. Car. 292. 2 Bull/t. 147. 
But now by ſtat. 1 Arn. cap. ge it is enaCtted, * That 
every perſon who ſhall be produced, or appear as a wit- 
neſs on the behalf of the priſoner, before he or ſhe be 
admitted to depoſe, or give any manner of evidence, 
ſhall firſt take an oath to depoſe the truth, the whole 
truth, and nothing but the truth, in ſuch manner as the 
witnefles for the Queen are by law obliged to do; and if 
convicted of any wilful perjury in ſuch evidence, ſhall 
ſuffer all the puniſhments, penaltzes, forfeitures and dif- 
abilities, which by any of the laws and ſtatutes of this 
realm are or may be inflicted upon perfons convicted of 
wilful perjury.” 

By the practice of the courts, if one be produced and 
ſworn for the plaintiff or defendant, being once ſworn, 
the other may examine him to any thing whatſoever, 
though it be the ſolicitor of the party who produces him ; 
alſo either party may; on application to the court, have 
the witneſs examined apart, and out of the hearing of 
the others. 2 Bac. Abr. 296. 

It is a general rule, that a witneſs ſhall not be aſked 
any queſtion, the anſwering to which might oblige him 
to accuſe himſelf of a crime, and that his credit 1s to be 
impeached only by general accounts of his charaCter and ' 
reputation, and not by proofs of particular crimes, againſt 
which he cannot be preſumed to be prepared to defend 
himſelf. 2 Hawk. P. C. 433. Fareſl. 119. 

If a witneſs, when under examination, through ſur- 
prize or inadvertency, gives a wrong anſwer to a queſtion 
that is aſked him, he is always allowed to recolleCt him- 
ſelf, and that, which he afhirms on due deliberation, is 
to be taken for the truth ; alſo if he miſtakes the true 
ſtate of the queſtion, in ſuch a manner as ſhews, that it 
is rather owing to his weakneſs than perverſeneſs, he 
cannot be puniſhed for it as guilty of perjury. 5s Med. 

_ 
u7 a perſon is produced as a witneſs for the King, upon 
a trial in an information, and he is guilty of perjury, 
he cannot be puniſhed for it on the 5 Eliz. by way of 
indictment, which is the ſuit of the King, and ſuch a 
one diſcharged accordingly. Cro. Fac. 120. 

If a witneſs in giving evidence refleQts on the charaQter 
of another, or makes uſe of ſuch words as are aCtion- 
able; yet this bging in a judicial way, he cannot be 
puniſhed for it, nor will an aCtion lie for ſuch words. 
1 Rol. Rep. 61. - | 

In examining a witneſs, counſe} cannot queſtion his 
' whole life, as that he is whore-maſter, &c. but if he 
has done ſuch a notorious fat, which is a juſt exception 
againſt him, they then may except againſt him. March 
83. pl. 136. Paſch. 17 Car. Anon. | 

An evidence given to a jury may be anſwered by the 
counſel, either by confeſſing and avoiding it, or elfe by 
encountering the evidence given, with giving ſtronger 
evidence, and of greater credit on the other fide. Mich. 
22 Car. B. R. which is, upon the matter, a denial of all 
the evidence given on the other {ide to be true, by proving 
the contrary. L. P. R. 548. 

The defendant's counſel ought to conclude by way of 
anſwer to the evidence that was given to the jury by the 
plaintiff's counſel. MAfich. 24 Car. B. R. For if the 
plaintiff's counſel doth begin the evidence, it is reaſon, 
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detice, becauſe he is upon the defenſive part 
give anſwer to all that is ſaid againſt him, 
evidence ; but the plaintiff's counſel aſter this, is to « 
up his evidience to the jury, which is no more tha 2 
put them in mind how 'he hath proved his cauſe ; by 
of ok LL, h , ; 
pon a trial at the bar, the counſel of th 
doth begin to maintain the iſſue that is to bs tag os 
ther it be the counſel of the plaintiff, or the counſel of 
the defendant, ought to conclude the evidence. - try 
1650. 1 Maii. B. S. that is, only ſum up his evidcn ; 
given ; but if he give new evidence, the other party bath 
liberty to anſwer it, or encounter it with another = 
dence, L.P. R. 551. ol 
Flot would not (utter the plaintiff to diſcredit a witneſg 
of his own calling, he ſwearing againſt him, 12 M44 
375+ Paſch. 12 W. 3. Adams v, Arnale. ; 


4. That ſhall be admitted evidence. 

The word evidence, as hath been obſerved, compre 
hends not only the teſtimony of witneſſes, but alſo anditters 
of record, as letters patents, fines, recoveries, inro!ments 
and the like ; as alſo writings under ſeal, as charters and 
deeds, and other writings without ſeal, as court rolls, ac. 
counts, &c, and theſe are ſaid to prove themſelves, and 
to admit of no averment againſt the truth of them, C; 
Lit, 283, a. \ ; 

A jury may and muſt take knowledge of any particular 
record, either patent, ſtatute or judgment, if it be given 
in evidence to them ; for ſuch records, &c. are their a. 
legata verbally alledged and produced, if it make to the 
iffue. Hob. 227. and ſee 1 Leon 2c6. 1 And, 37. Plow. 
92, 411. Dyer 118. 9g Co. 12. Co. Lit. 227. 

Atts of courts. The aCt or order of an eccleſiaſtical court 
for granting letters of adminiſtration proved by the book, 
Is good' evidence. Lev. 25. Paſch. 1 3 Car. 2. B. R, 
Garret v. Lifter. 

Copy of the inro!Ilment of the grant of office of clerk 
of the papers in B, R, allowed to be good evidence. 
Vent. 296. Trin. 28 Car. 2. B. R. Waodward v, Aftan. 

Two commoners in behalf of themſelves, and all the 
commoners within #7. preferred a bill in the duchy court 
againſt the owner of the land, in which they claimed 
common, &c. and upon hearing the cauſe, the common 
was decreed for them. 'The duchy court was put down, 
and the now defendant having purchaſed land within H. 
the plaintiff, who was a commoner when the decree was 
made, but not a plaintiff in that cauſe, exhibited his 
bill againſt the now defendant to have the uſe of the de- 
poſitions taken in the cauſe in the duchy court at a trial 
to be had at the aſſizes, and the defendant demurred to 
the bill, and allowed, becauſe neither the plaintiff nor the 
defendant were parties in the former cauſe, though the ſuit 
there was the fame cauſe upon which the aCtion of law 
was now brought, and of general concernment ; and it 
ſeemed hard, conſidering that the defendant here claimed 
under the defendant there. Hardr, 22. Mich. 1655. 
Scacc. Stanly v. Pegg. 

Act of the commiſſioners for ſtating the debts of the 
hs concluſive evidence. Stran. 481. 

as of Parliament. In an aQtion the defendant pleaded 
the compoſition ad; the plaintiff replied nul tel record, 
and upon the day given to the defendant to bring in the 
record, he produced the printed ſtatute ; per Holt Ch. ]. 
An aCt printed by the King's printer is always allowed 
good evidence of the aQt to a jury, but was never yet 
allowed to be a record without an exemplification under 
the great ſeal, and it muſt be pleaded as exemplified. 
2 Salk, 566. Trin. I 3. B. R. Anon. 

A private a& printed among the public aCts hath 
been allowed in evidence ; per King Chanc. Trin. Vacs 
1927. k | 
5 a private aCt of parliament in print that con- 
cerns a whole county, as the aCt of Bedford- Levels, may 
be given in evidence without comparing it with the re- 
cord ; per Holt Ch. J. 12 Med. 216. Mich. 10 WW. 3 
at Guildhall, in the caſe of Dupais v. Shepherd. | 

A copy of an aCt of parliament is no evidence, unleſs 


and is td 


in matter of 


that. the defendant ſhould Tpeak in anſwer to that evi- | 


the aCt had been before allowed of, and ſo made a rouge | 
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. q p | 
ys for otherwiſe nothing ſhall be allowed of as a 
ths ot exjdence of the at, but the exemplification of it 

"der the great ſeal ; and the reaſon is, becauſe the court 
. a party» which cannot pray oyer as the party may; fo 
Sy the court would be in a worfe condition than a 
ommon perſon, if they were to receive for evidence a 
: offered them. 10 Med. 126 in this caſe of the 
Ualerbty of Cambridge, cites 35 H. 6. 14. and this was 
allowed to be ſo per curtam. | 

Ancient uſages for three or four hundred years is good 
evidence of a law : if an aCt of parliament be loſt or em- 
bezzled, the law remains till. 12 Mod. 181. Hill..g 
IW. 3. King v- Hewſon. | 

A printed copy of a private a of parliament, or or- 
-dinance obſolete, was diſallowed by all the court to be 
-ren in evidence, unleſs it had been examined by the 
i inal. Keb. 2+ pl. 4. Paſch. 13 Car. 2. B. R. Anowi. 

hough a&s of parliament, and the inrolments of 
them, are deſtroyed by fire, or rebellion, or by the injury 
of time, yet if by any circumſtances and proofs they may 
be manifeſted, they have the force of aCts of parliament. 
Jenk. 280. pl. 5- ; 6 k 

AR of parliament —rvqprg in evidence for ſelling de- 
linquents eſtates was {worn to be examined by the Parlia- 
ment-roll, and that it was a true copy, before it was ad-" 
mitted to be read in evidence. Sy. 462. Mich. 1655. 
in the caſe of Thurle v. Madiſon. OD 

The copy of a private aCt of parliament may be given 
*n evidence ; and if upon collateral ifſue it is to be proved 
that ſuch a one was Juſtice of the peace, or baronet, &c. 
common c<putation is ſufficient proof, without ſhewing the 
commiſſion or letters patent of the creation. L. E. 89. 

12. cites Tr. per Pais, 226. 3 Fac. 2. 

A printed copy of an aCt of parliament is not to be 
given in evidence, if not examined by the rolls, and. 
{worn to be a true copy. L. E. 89. pl. 13. cites Tr. per 
Pais, 232. ac. 2. 

rye Ru that concerned Ryche/ter bridge, though 
printed by Raffal, was not allowed in evidence, not being 
examined by the record ; otherwiſe of general ſtatutes z 
there the printed ſtatute book is good evidence. L. E. 89. 
pl. 14. cites Tr. per Pais, 232. : ES 

Admiſſion. Finding by ſpecial verdift, or admiſſion on 
former pleading, is good evidence, unleſs the contrary 
appear. 1 Keble 720. pl. 50. Paſeh, 16 Car. 2. B. R. in 
the caſe of Lee v. Bocthby. | 

At Guildhall, in an a&tion for work done, &c. the 
plaintiff gave in evidence to charge the defendant a copy 
of a bill delivered to the defendant, and copied by the or- 
der of the defendant ; and divers exceptions were taken 
by the defendant to the bill, //, firſt, to the quantity of 
the work done, and the others were marks againſt divers 
parcels ; ſciP, 0. and MN. intending by it that theſe parcels 
were wrought for others, and- not for the defendant, and 
other exceptions there were to the price ; and he ordered 
the ſervant to indorſe upon the backſide the exceptions to 
the quantity and price, but to omit the marks O. and YN. 
and it was ruled by Holt Ch. ]. upon evidence, firſt, 
that this copy of a bill delivered was evidence, as a copy 
of a bill, and not a copy of a copy, and the bill is an 
original as well as the book ; ſecondly, that the acceptance 
of a bill delivered without objeCtion but to ſome parti- 
\ eulars, is an admittance of the reſidue to be true ; thirdly, 

that the ordering a copy of the bill indorſed ut ſupra, 
omitting the marks O. and N. and this copy, with the 
exceptions, being ordered to be delwered to the plaintiff, 
it is a waving of the exceptions ſignified by thoſe marks ; 
fourthly, though it was objeCred that this evidence 1s a 
confeſhon, and therefore it ought to be taken together, yet 
fer Hoit Ch. J. they are-not part of a confeſſion (which 
ought to be of the {ime thing), but a cavil or objection as 
to the price or quantity, &c. Skin. 672. pl. 11, Mich, 
8 WW. 3. B. R. Worral v. Holder. | 

In debt upon a bond, defendant pleaded, that he became 
a bankrupt, that a commiſſion was taken, &c. and that 
bond was given to induce plaintiff to fign the certificate, 
and fo void, &c. ifſue on this; and at the trial coram Powys 
at Guildhall, in abſentia Ch. J. defendant was held to prove 


was a verdit pro quer. . But on a mot; hoe 6 new 
trial, this verdiCt was ordered to ſtand as 4 ſecurity year 
a new trial was granted ; becauſe. what they were called 
upon to prove was admitted by the ifſue, which was only _ 
oo ag rugs ogy given ea intentione to induce « 
plaintiff to fign the certificate, Mich. . 
Chace v. | pg us | LS 
Admittance. admittance of a freeman wri ) 
months aſter the time, and not fgned, &c. ha i a 
in evidence. Ld. Raym 1446. Sy 


Affidavit. A man being about to conve lan 
purchaſer, made oath bakers a Maſter in Spores thet 
there was no incumbrance on the eſtate; in an ejetment 
brought, this affidavit was produced in court, but not fuf. 
fered to be read but as a note or letter, unleſs the plaintiff 
would produce a witneſs to ſwear that he was preſent 
when the oath was taken before the Maſter, 3 Med. 36; 
Mich. 35 Car. 2. B. R. Smith v. Goodier, 
The plaintiff or the defendant may make- an affidavit 
in their own cauſe depending here, and it may be filed, 
but it may not be admitted in evidence in the trial of 
_ _ betwixt them. £, P, R. 552. cites Mich. 
1656, 

Though an affidavit cannot be read in evidence, 
the party who made the affidavit be ſworn, and gives 
evidence, his own affidavit may be read againſt him ; and 
res is wes to —_ in what he contradifts himſelf, 

in. 403. pl. 39. Mich. 5 W. & Mar. in B, R. 
King b _ 7 Rachel Tayler. | ycoblrog 

On queſtion on a trial, whether the property of a 
partel of wine was in the defendant, in order to aſcertain 
whether alien or Britih cuſtom was due for them, a paper 
under his hand, being an affidavit he had made at the cuſ- 
tom-houſe, was given in evidence, he {wearing in it that 
the wine was his. Paſch. 4 Geo, B R. 

Afhdavit of the deceaſed huſband read in proof of the 
marriage. Stran. 35, | 


Afadavits ſworn before a Judge in Jreland read in 
England. Stran. 545. Ns 

Almanack. In error of a judgment given in Lynn, the 
error aſſigned was, that the judgment was given at a court 
held there on the 16th of Feb. 26 Eliz. and that this day 
was Sunday, and it was ſo found by examination of the 
almanacks of that year; upon which it was ruled, that 
this examination was a ſufficient trial, and that a trial per 
pais was not necellary, although it were an error in fact ; 
and fo the judgment was reverſed. Cro. Eliz. 227. pl. 12. 
oh 1 23 Eliz. B. R. Page v. Faucet. | 

pon evidence in a trial at bar, the queſtion was, if one 

was of full age at the time of his will made by him ; and 
upon evidence it appears that he was born the 14th of 
Feb. 1608. and he made his will when he was of the age 
of twenty-one yours within two days; and to prove his 
nonage, the defendant produced an almanack, in which 
his __ m1 wm the nativity of the deviſor, and it was 
allowed to rong evidence. Razm. 84. Mitch. 
Car. 2. B. R. Herbot v. Tuckal, " , IM 

Though in movable terms the court is not bound to 
take notice on what day of the month the returns are, yet 
when it is alledged of record what day of the month the 
return is, the court may take notice of it, and the day of 
return ſhall be tried by almanacks, and not per pais, and 
cites 3 Cro. 227. quod fuit conceſſum per curiam. Sid, 300. 
Mich. 19 Car. 2. in the caſe of Courtny y. Philips. 

The almanack is part of the law of England, of which 
the court muſt take judicial notice; per cur*. 11 Mod, 
41. Mich. 2 Ann. B. R. in the all of The Queen v. 


ar. | 

Ancient detds. An ancient deed is good evidence, 
without proving, or ſeal on-it. 1 Keb, 877, - pl. 27. 
Paſch. 17 Car. 2. B. R. Wright v. Sherrard. 

A. deed, found inthe archives of the chapter of Here- 


yet if 


ford, was read, to prove. an endowment of a vicarage, 


being but concurrent evidence, though it appeared not to 
have been ever ſealed or delivered. 2 Keb, 126. pl. 79. 
Mich. 18 Car. 2. B. R. Smith v, Rawlins. 


An ancient writing, that is proved to have been found 
amongſt deeds and evidences of land, may be given in 


the whole matter, and he being not able to do it, there 


evidence, although the executing of it cannot be proved ; 
| | = F--5.4 for 


A 
for it is hard to prove ancient things, and the finding 
them in ſuch a place is a preſumption they were honeſtly 
and fairly obtained, and preſerved for uſe, and are free 
from ſuſpicion of diſhoneſty. Tr:. per Pats, 220, cites 
24 Car. B. R. 

An original leaſe could not be produced, being an an- 
cient leaſe, but the grandſon of the lefſor produced a 
counterpart, found among the evidences of his grandfa- 
ther ; this was allowed for evidence, though there was 
no ſubſcribing witneſſes to it; for Juſtice indham ſaid, 


he had ſcen many deeds in Queen Elizabeth's time with- 


out any. Lev. 25. Paſch. 13 Car. 2. B. R. Garret v. 
Liſter. 

Where a deed before time of memory is ſupported by 
uſage, after ſuch deed is pleadable and good, but that the 
books which ſay deeds before time of memory ſhall not 
be pleaded, are to be intended deeds of ſuch liberties and 
franchiſes, as cannot be claimed or ſupported by uſage in 
pais, as if one claim goods of fe!o de ſe by deed before 
time of memory, he cannot ſhew his deed, and fay vir- 
tute cujus, &c. but mult ſhew an ancient confirmation, 
or a claim and allowance in eyre ; fo in this cafe, if they 
had pleaded the . deed, and relied upon it vir{ute cus, 
&:. it had been naught ; but when they ſhew the deed, 
and likewiſe an uſage to ſupport it, it is ſuſhcient, S4n. 
239. pl. 4. Mich. 1 Fac. 2. B. Rt Fames v, Trollep. 

An old deed is good evidence, without any witneſs to 
ſwear it was executed ; per Holt Ch. J. 3 Salk. 154. 
pl. 6. Hill. 8 W. 3. B. R. Lynih v. Clerke. 

W hether the indorſements on a bond by the obligee, 
aſter his death, and after thirty-five years entering into it, 
ſhall be given in evidence at law to take off an objection 
to the antiquity of the bond. 8 Mod. 278. Trin. 10 Geo. 
$erle and Barrington, 

Ancient tables of duties. In the caſe of water-baiilage 
in the city of London, evidence of conſtant payment, and 
their ancient tables of duties imported, was judged fut- 
ficient, though it was urged there could be no preſcrip- 
tion for it; and judgment accordingly for defendant. 
2 Show. 48. pl. 33. Paſch. 31 Car. 2. B. R. King v. 
Carpenter. 

Apprentices indentures. By ſtat. 8 Ann. cap. 9. ſeat. 43. 
no indenture of apprenticeſhip to be admitted in evidence, 
unleſs oath made that duties are paid, 

It was ruled by Ho/t Ch. ]. at ſummer aſſizes at 
Ryegate, 10 IV. 3. that the ſervice of an apprenticeſhip 
ſeven years beyond the ſea, though the defendant was not 
bound, excuſes from the 5 El:z. cap. 4 Ld. Raym. Rep. 
738. Frith v. Torin. : 

Appropriations. A man had got a preſentation to the 
parſonage of Goeſnal in Lincolnſhire, and brought a quare 
impedit, and the defendant pleaded an appropriation 
there was no licence of appropriation produced, but be- 
cauſe it was ancient, the court would intend it. Said 
per Hale Ch. J. in 1 Mod. 117. pl. 17. Paſch. 26 Car, 2. 
Green v. Proude. 

Arre/l. Where the iſſue was upon an arreſt, the plain- 
tiff demurred upon the evidence, becauſe the defendant 
who pleaded it had not produced the proceſs itlelt, be- 
cauſe matters of record cannot be tried but by themſelves. 
Sid. 105. pl. 13. Hill. 14 & 15 Car. 2. B. R. Bryan v. 
Fitzharris. It was agreed per cur', that the writ ought 
to have been produced in evidence ; but by the demurrer 
the arreſt (being matter of fa) is confeſſed, though it 
be ſuch matter of faCt as is to be proved by matter of re- 
cord, and the jury might know of their own knowlege 
that there was a writ;z and the judgment was athrmed. 
Lev. 87. Fitzharris v. Bojen, S. C. | 

Aſſault. In treſpaſs of aſſault, battery, and wounding, 
the defendant pleaded the plaintiff began firſt, and the 
ſtroke he received, whereby he loſt his eye, was on his 
own aflavult, and in defence of the defendant; and on 
trial at the bar now by evidence it appeared the plaintiff 
ſtruck the defendant, and ſaid, Were it nit afſize time be 
would tell him more of his mind, which was ſaid, bending 
his fiſt, and with his hand on his ſword ; yet per war”, 
this is no aſſault, as it would be without that declaration ; 
but it was farther ſworn, that the plaintiff with his el- 
bow punched the defendant, which if done in earneſt dif- 

ET , a | 
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courſe, and not with intention of violence. ; 
nor then is it a juſtification of battery after E a0 afſuult, 
Phineas Andrew's caſe; and the Jury not belic "rCAty as 
defendant, found for the plaintiff, and gave cool an. the 
2 Keb. 545. pl. 13. Mich. 21 Car. B. R, Tui, "ages, 
ot a Ie 
_ In-an aCtion, of battery, which was laid 5 
ration to be the 1roth day of February, ths jr ow 
pleaded ſon aſſault demeſne, &c. and at ifue v arg 
and defendant proved an aflault by the plaintif gk 
another day; and ruled, that this doth not prove wut 
iſſue for the defendant, becauſe the Juſtification tall = 
to the time laid in the declaration, if the defendant rf 
difference the times in his plea; and in ſuch caſe tos 
the defendant intends to ſhew the aſſau't was at is wo 
day and place, be ſhall ſhew that ſuch a day before the 
in the declaration, as here the 8th of February the hs 
tiff did him aſſault, and would have beaten 5 4 23, r30K 
, A and tra. 
_—_ mn "ay of ee; declaration. Cloyt, 110. pl. 187 

arch, 24 Car. Turner Serjeant, Judge R's 
caſtle v. Lockwoad, Rt, Jags of ae, Herd: 

But ſee in the cafe of an officer, who is not tieg 
to ſpecial pleading, it ſeems he, upon Not guilty oF 
vary in his evidence to juſtify from the time in the led. 

ation, Wc. guod nita, And the prejudice may come to 
the plaintiff's being unprovided, perhaps, in ſuch caſe, tg 
a reply ; whereas when the matter is by pleading brou ht 
to a ſpecial iſſue, he knows his work, &c, Cloyt. - 
24 Car. Hard.afile v. Loackwoed. 2 

Alterney's bill. Attorney's bill, though not ſigned, is 
evidence for his executors, as well as for himſelf 4 
perhaps ſeveral of the things could not in their nature be 
proved by record ; per Holt, Comb. 248. Mith. 7 I}. + 
B. R. Blacheler v. Crofts, Be 

Belief. It is no ſatisfaQtion for a witneſs to fay, that hs 
thinks or perſuades himſelf, and this for two reaſons. *a 
Coke; firſt, becauſe the Judge is to give abſolute ſentence, 
and ought to have more ground than thinking ; ſecyndly, 
that Judges, as Judges, are always to give judgment ſe 
cundum allegata & probata, notwithſtanding that private 
perſons think otherwiſe. Dy. 53. b. Marg. pl. 15. Mich, 
19 7ac. in the Star- chamber, Adams v. Can:n. 

Beyond ſeas Evidence of things. done there, A ſhip 
was Dutch built, and after made an Zngii/b ſhip; the 
maſter was Dutch, ſome of the ſeamen £Eng/;/h, and two 
Dutch: there being a war betwixt the French and Hl- 
land, the French ſeize the ſhip as a Dutch ſhip, and con- 
demn her as a Dutch ſhip in the court of Admiralty in 
France ; ſhe is there ſold, 'and after coming into England, 
the firſt owner ſeizes her, and the ct" :r brings trover, 
and a ſpecial verdict was found ; but the court would net 
ſuſfer it to be argued, but ordered judgment to be en- 
tered for the plaintiff; ſor they ſaid, that ſentences in the 
courts of the Admiralty ought to bind generally accord- 
ing to jus gentizams and that if we did not obſerve the 
ſentences given abroad, they would not obſerve our's, 
which would be a general inconvenience; and if the 
merchant in this caſe had received wrong, he ought to 
apply to the Admiralty and Council ; this is a matter of 
government; and that the King, if he ſaw cauſe, would 
tend-an Ambaſſador Lieger into France, who would take 
care that right ſhou!d be done ; and that if right be not 
done, then the King would grant letters of marque and 
repriſal ; and in this caſe they remembered Cottinten's 
cale, Skin. 59. Mich. 34 Cur. 2. B. R. Hughes ve 
Cornelius, 

Leſſor brought debt for rent againſt leflee, upon a de- 
miſe at London of lands in Famaica,, which was held to 
be wel!, being founded on the privity of the contract, 
which 1s tranſitory ; but if a foreign iſſue, which was 
local, ſhould happen, it may be tried where the aQion is 
laid, and there may be a ſuggeſtion on the ro!l for that 
purpoſe ; and ſuch a place, in ſuch a county, is next aca- 
cent, and there it may be tried by a jury from that place, 
accordiug to the laws of that country, aud upon nt act? 
pleaded, you may give the laws of that country in evt- 
dence. 2 Salk, 651. fl. 31. Trin, 3 Ann. B. R. Ws 
v. Yalley. 


In 


| Weld, Lane 
©" In trover and converſion, the cuſtom of India was 
found concerning the buying and ſelling of flaves, and it 
was held that the aCtion would lie well enough. Freem. 
Rep. 452- þl. 616. Trin, 1677. B. R. Anon. 3p, 

& coplification of a feritence given in a foreign coun- 
try ſhall be read as evidence here, to prove thet ſuch 
ſentence was given there, without any farther proof. 9g 
Med. 66. Mich. 13 Geo, Anon, | | 

To prove a delivery of goods to the defendant, an ex- 
emplification of an entry made in the cuſtom-houſe of 
Rotterdam, and atteſted by a public notary, and ſealed 
with the public ſeal there, was offeted in evidence ; but 
the court would not admit it. 8 Med. 75. Paſch. 8 Geo. 
The King V. Maſon. ESD. WA 3 
' P:r Lord Chan. Mich. 10 Geo, Where a ſuit is for a 
debt or other thing, a ſentence in another country 1s not 
binding, but the court here muſt examine into the mat- 
ter, in order to form a judgment ; contra, where the ſuit 
here is in order to carry that ſentehce into execution, for 
then the proceedings here are founded upon the ſentence, 
and not upon the debt. Vin. Evid. 87. 

Copy of an agreement regiſtered in Holland, and at- 
teſted by a public notary there, may be given in evidence 
for defendant, eſpecially fince he proved that the plaintiff 
took out another copy of the ſame agreement, and would 
not now produce it, ſo he knew the agreement, and 
could not be __ 8 17d. 322, Mich. 11 Geo. 
IWalrond v. Van Moſes. | 
Affidavit by a plaintiff in Holland, atteſted by a public 
notary, ſhall be admitted as goon evidence to hold de- 
fendant to ſpecial bail here, 8 Med. 323. Mich. 11 Geo, 
Walrond v. Van Moſes. ; 

A. draws a bill of exchange on B, who is reſident at 
Leghorn, payable to C. three months after-date,; the bill 
is negotiated through ſeveral hands, and indorſed to one 
who lived at Leghorn. B. accepts the bill, and about a 
week afterwards B. had advice, that 4. had eſtopped 
payment, and: he refuſed to payz and by a ſuit in court 
at Leghorn, B. got a ſentence to be diſcharged from the 
acceptance and payment. He brought a bill for injunc- 
tion, .and was relieved, and he inſiſted upon the ſentence 
at Leghorn, Mich. 13 Geo. Per Lord Ch. King, The 
court at Leghorn had juriſdiction of the thing, and of the 
perſon ; and he cited the caſe of a perfon that' committed 
murder in Portugal, and was tried there, and acquitted, 
and afterwards upon a proſecution here, on ſtatute H. 8. 
he alledged the former trial, and it was allowed. A ſuit 
is for ſeamen's wages in the Admiralty, and there is a 
diſmiſſion, this allowed on 1/7 aſſumpſit at Jaw ; objected, 
that this ſentence was matter proper for defence at law, 
and that the ſentence' was wrong in itſelf, not ſufficient 
proof there of A.'s inſolvency, but by certificates of three 
merchants, which is no proof here, that this was of ac- 
quittal of acceptors, ſor inſolvency of the drawer is not 
the general law of merchants, nor local at any other 
place ; but Lord Ch. thought he was bound by the ſen- 
tence, and he relied upon. the ſentence ; and perpetual 
injunction granted : he ſaid, that when he was Ch. J, 
he always allowed foreign ſentences to be giveti in evi- 
dence, Debt contraſted in Holland by work done, the 

arty comes here; he ſhall be liable according to the Civil 
Fe and bill and relief. ch. 14 Geo. Canc. Burrows 
v. Temineau. Vin. Ev. 88. © £3 : 

Bill and anſwer in Chancery, The infant guardian's 
. anſwer in Chancery of a feoffee in truſt, was refuſed by 
the court to be given as evidence, becauſe he was living, 
and not party to. the ſuit, which was only between the 
heir, and ce/{ui que truſt. Keb. 281. pl. 83. Paſch, 14 
Car. 2. B. R, Anon. © | ; BR 

Allegations by a complainant in a bil in Chancery, 
ſhall by a copy be made uſe of as evidence againſt, the 
complainant in a ſuit at law, for it ſhall be intended to 
be. exhibited by his conſent and privity ; but per Bridg- 
man, "There is a difference where there 1s a proceeding 
upon ſuch bill, and when not; for in the firſt caſe, it 
ſha!l be admitted in evidence, but in the ſecond not. If 
bil} be preferred ſans privity of the plaintiff, an aCtion 
lies. Sid. 221. A4ich. 16 Car. 2. B. R. Srew v. 
Phillips. 

Voc. I. N® 65. 
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A bill in Chancery allowed in dem. proc.. as evideiics 
7 apy a woman who pretended marriage. Part, 
. An anſwer in an Frgli/h court is good evidence to- a 
Jury againſt the IN himſelf, but not againſt other 
parties ; yet it is not binding to the jury. Godb. 226, 
pl. 418. Paſch. 21 Fac. B. R Anon, ON 9 , 

If the plaintiff will read the defendant's anſwer in 
Chancery againſt him in evidence, the defendant may 
likewiſe take advantage thereof; for all is evidence, or - 
none. 3 Salk. 154. Hill. 8 IV. 3. B. R.- per Hilt Ch. F. 
Lynch v. Clerke, * bg 

An anſwer in Chancery cannot be. given in evidence 
for the party who made it, or againſt a third perſon, not 
deriving any title under him. 8 Med. 181. Trin, 9 Geo, 
Hilliard v. Phaley & al. 

An anſwer in Chancery is evidence of a deed againſt 
all that claim under that perſon, and reputation of claim- 
ing fo, is ſufficient to put a party upon ſhewing another 
title. Lord Raym, 3ir. x 

Books. By the ſtat. 7 Tame: 1. cap. 12. reciting, that 
whereas divers men of trades and handicraftſmen, keep- 
ing ſhop- books, do demand debts of their cuſtomers upon 
their ſhop- books, long time after the ſame hath been due, 
and when, as they ſuppoſed; the particulars and certainty 
of the wares delivered to be forgotten, then either they 
themſelves, or their ſervants, have inſerted into their 
ſhop-books divers other wares ſuppoſed to be delivered to 
the ſame. parties, or to their uſe, which in truth never 
were delivered; and this of purpoſe to increaſe, by ſuch 
undue means, the ſaid debt; and whereas divers of the 
ſaid tradeſmen and handicraftſmen, having received all 
the juſt debts due upon the ſaid ſhop-books, do often - 
times leave the ſame books uncrofſed, or any way dif- 
charged, ſo as the debtors, their executors' or adminiitra- 
tors, are often by ſuit of law enforced to pay the 'ſame 
debts again to the party that truſted the ſaid wares, or to 
his executors or adminiſtrators, unleſs he or they can 
produce ſufſhcient proof by writing, or witneſſes of the 
ſaid payment, that may countervail the credit: of the ſaid 
ſhop-books, which few or none can do in any long time 
aſter the ſaid payment ; it is therefore enafted, © "That 
no tradeſman or handicraſtsman, keeping a ſhop-book. as 
aforeſaid, or his or their executors or adminiſtrators, ſhall 
be allowed, admitted, or received to give his ſhop-book 
in evidence in any aCtion for any money due for wares 
hereafter to be delivered, or for work hereafter to be 
done, above one year before the ſame ation brought, 
except he or they, their executors or adminiſtrators, 
ſhall have obtained or gotten a bill of debt, or obligation 
of the debtor for the ſaid debt, or ſhall have brought or 
purſued againſt the faid debtor, his executors or admini - 
ſtrators, ſome aCtion for the ſaid debt, wares, or wort 
done, within one year next aſter the ſame wares delivered, 
_— due for wares delivered, or work done. 

«© Frovided, that this a&t ſhall not extend to any in» 
tercourſe of trafſhick, merchandizing, buying, ſelling, or 
other trading or dealing for wares delivered, or to be de- 
livered, money due, or work' done, or to be done, be- 
tween merchant aud merchant, merchant and tradeſman, 
or between tradeſman and tradeſman, for any thing di- 
rectly falling within the circuit or compaſs of their mutual 
trades and merchandize ; but that for ſuch things only 


they and every of them ſhall be in caſe as if this aft had 


never been made; any thing herein contained to the 
contrary thereot notwithſtanding.” 

Shop-book allowed as evidence on proof of the ſer- 
vant's hand that entered it, and that was uſed to make 
the entries (he being dead), and no proof was required of 
the delivery of the goods; and per ZZo!t Ch. J. Though 
the ſtatute 7 ac. 1. 12. ſays, a ſhop book, ſhall not be 
evidence aſter the year, &c, it is not of itſelf evidence 
within the year. 2 Salt, 699. p!. 2. Hill, 11 W. 3 
Pitman v. Maddox, in Middl:jex. | 

| Evidence of beer delivered was thus : the draymen 
came every night to the clerk of the brewhouſe, and 
gave him account of the beer delivered out, to whic 
the dreymen fect their hands, and that the drayman oa 


| dead, but that his hand was {ct to the book ; and that- 


g K | Was 


b 
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was held good evidence of a delivery, 1 Salk. 285. pl. 18. The books of a corporation, containing their public 
Trin. 2 Ann. coram Holt Ch. F. at Nifi prius at Guild- |aCts, are very proper evidence ; yet ſome account on bt 
bell, Price v. Earl of Torrington. ]to be given of them, by whom kept, &'c. and a book - 
Scrivener's book to prove a conſideration paid (as ain 1707, during the mayoralty of Sharpe, and _ 
tradeſman's book) is no evidence for himſelf, but for an- | made therein by him, or by his party in the corporation 
other it is; ſo a tradeſman's book after his death, | of eleftions and other public aCts, but not produced by 
We have allowed a burſer's book of a college for evi- | the town-clerk, &c. were diſallowed ; and this was agreed 
dence; per Holt, Comb. 249. Paſch. 6 W. & Mar. in| per cur.. B. R. on motion for a new trial ; it looks as if 
B. R. Smart v. Will-ams. | the book was made for a particular purpoſe, there bein 
Per Hzylt : The book of a man that keeps regular | no other aCts entered in it by the proper officer, nor Mn, 
entries, might be evidence for him, Comb. 348, Mich. acts but of this mayor only, who has been adjudged no 
IV. 3. B. R. Blackler v. Crofts. mayor z yet their common books are evidence, in regard. 
Ordered, that the regiſter books of a dean and chapter | they contain a regiſter of their public tranſaQions. Paſeh 
ſhould be made uſe of at a trial, for they are public books. | 4 Geo. 1. B. R. caſe of Thetford, Vin. Ev. go. 
Comb. 247. Paſch. 6 IV. & Mar. in B. R. | Corporation books muſt —_ to be kept by the pro- 
So of transfer books of the Eaft India company, &c. | per officer, or be proved to have been regularly kept, in 
for they are the books of a public company, and kept | order to be given in evidence. S!ran, 93. 
ſor public tranſaftions in which the public are concern-j| 1 he day-book, from whence the pariſh regiſter is made 
| ed; the books are the title of the buyers of ſtock by aCt | up, not allowed in a queſtion of legitimacy, $tr,y 
of parliament. 7 Med, 129. Hill. 1 An. B. R. Gery 1073 4 
v. Hopkins. ule to inſpet the books of the commiſſioners 
How far entries in a treaſurer's books ſhall not be al-| ſtating the debrs of the army. Stran. 304. 
lowed to be evidence againſt the partners whoſe treaſurer] Original poll-book not ordered to be produced, $1rg,,. 
he is, Barnard. Chan, Rep. 417. + Hill. 1740. Smith v.| 307+ | 4 
The Duke of Chandos. Foft India company not obliged to produce book of 
If an aftion be brought by a ſhop-keeper for money due| letters. Stran. 646, 717. 
on ſale of goods, we never enforced him to produce his No rule granted to inſpeCt a corporation's private books, 
| books ; but if very flender evidence be with him, then if| Stran. 717, 
he will not produce his books, it brings a great flur upon| Leave given to inſpeCt books in which boundaries are 
| his cauſe. Per cur. 6 Med. 264. Mich. 3 Ann. B. R.| entered. Stran. 954. | 
| in the caſe of Ward y. Apprice. No acceſs to books of poſt-office in collateral aRions, 
A church-book was given in evidence, to prove the | Stran. 1005. | 
nonage of the plaintiff, at a time of a leaſe made by him;| Rule made for a plaintiff to produce his books, Strar, 
| and judgment for the plaintiff. Cro. Eliz. 411. pl. 1.| 1130. 
Mich. 37 & 38 Eliz. B. R. Vicary v. Farthing, No rule to inſpet books on claim of right to hold a 
The plaintiff exhibited his bill in the Exchequer for | leet. Szran. 1203. 
tithes of houſes in the pariſh of St. Helens in London, | No inſpeCQtion of books by a proſecutor of a wiſde- 
according to the ſtatute 37 Z. 8. The defendants in their; meanor, Stran. 1210. | 
anſwer ſet ſorth a cuſtomary payment in lieu of tithes, | Books of a corporation may be inſpeed on diſputes 
and thereupon a trial was directed at law ; and now the | between the members, to which the corporation are no 
plaintiff exhibited another bill againſt the pariſhioners, | parties. Stray. 1223. | 
that the ledger-book in their cuſtody might be produced| Acceſs granted to books of the court of conſcience, 
in evidence at tria}, which book concerned him as well| Stran. 1242. 
as the pariſh; and upon a demurrer to this bill, becauſe] A rule to produce the caſh-book of the India company, 
it was only to provide himſelf of ſupplemental evidence | and the transfer-book of Bank ſtock, at a trial. L4, Raym. 
after hearing the cauſe, it was decreed, that the demurrer 851, | 
was ill, becauſe the bill was to have ſupplemental evi-] The hand of a ſervant that is dead, to a delivery-book, 
dence in the ſame cauſe, and in the ſame way of proceed- | is good evidence of the delivery of goods. Ld. Raym, 
ing, but collateral to it, viz, at a trial at Common Law ;, 873. 
beiides, theſe are common evidences for both parties;| Rule to produce corporation books denied to a proſe» 
they are court-rolls, which belong as well to the tenant| cutor upon the teſt aft. Zd. Raym. 927. 
as to the lord of the manor, and therefore they may bring | In an action of falſe impriſonment againſt the officers 
a bill to have the uſe of them. Hard. 180. Paſch. 13 | of the College of Phyſicians, the court will not make a 
Car. 2. in Scacc. Langham v. Lawrence. rule for the plaintiff to inſpeCt their books. Ld. Raym, 
The entry of the names and tittes of -perſons in: a| 253. | 
church-book, either for marriages or births (though not| Where a perſon claims an intereſt againft a pariſh, he 
forged), cannot be poſitive evidence of the marriage or | ſhall not have a rule to inſpeCt their books. Ld. Raym. 
birth of any pezſons, unleſs the identity of the perſons, | 337. 
by ſuch entries intended, are fully proved, and alſo] Motion for a rule to produce the cuſtom-houſe books 
ftrengthened with circumſtances, as cohabitation, the| denied. Ld. Raym. 705. 
allowance of the perſons themſelves, &c. Draycet v.| A fſhop-book kept - a ſervant that is dead is evidence 
Draycit. Parl. Cill. n. 88. of the delivery of goods, Ld. Raym. 732. ; 
Survey-books of a manor, which are ancient, unleſs] A ſhop book is not evidence alone, unleſs for a ftran- 
fgned by the tenants, or they appear to be made at a|ger. £4. Raym. 733, 745. 
court of ſurvey, are no evidence ; they are elſe only pri-| Certificates. In debt againſt ſheriff of. Bucks, for re- 
vate memorials; per Baron, at Exon. Summer, 1719. | ward given by the ſtatute 6 E& 7 7. & 4. to thoſe that 
Vin. Ev. go. ſhould diſcover and convift clippers and coiners. Note; 
But old court-rolls are evidence; ſo rentals, or ac- | here plaintiff had a certificate from my Lord Ch. ]. Halt, 
counts of money received by the ſteward, were allowed at | who tried the malefaCtor, of his having been convicted 
Winchefter and Dorche/ter alſizes, Lent, 1719, coram King | on the plaintiff's evidence, which being produced, though | 
Ch. Juſtice. under my Lord's hand, yet it was proved by my Lord's 
But rentals, without money received and paid upon | clerk to the jury. 22 Ad. 310. Mich. 11 IF. 3. Big- 
them, are nothing ; but payment makes them of eſfeCt. | n2/! v. Rogers. | 
1bid | The certificates of clerks of afſize or peace is made ſuf- 
A corporation book was offered in evidence to prove | ficient evidence of a perſon's being convicted and ordered 
at the aſhzes a member of the corporation not in poſleſ- | for tranſportation, ſo as to make him guilty of felony, 
fion, and refuſed. x Salk, 288. pl. 26. Paſch. 7 Ann. | without benefit of clergy, for returning from tranſporta- 
B. R. IWright v. Sharp. tion, by (tat; 6 Geo. 20, ſed, 7, | 0 
9 | | a 
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0a a conteſt in Chancery concerning a promiſe made- 


Lord Abigny,. to ſettle lands on the Lord Clifton 
by In Ss was the daughter of the Lord F-r.204 
the King's certificate, under his ſign manual, ſignifying 
the purport. of the ſaid promiſe, was held ſufficient evi- 
ce it. 
= Abr. 686. . ; .. ; 
Chancery, proceedings there, At hearing the cauſe, the 
laintiff offered to give in evidence a bill formerly exhi- 
bited againſt him by the now defendant ; it was objeCted, 
that it ought not to be given in evidence, wunteſs it was 
ed that it was exhibited by the order, direQtion, and 
y of the defendant ; for any man may file a bill in 
=:nother's name ; and the court was of the fame opinion, 
N. Ch. Rep. 102. 16 Car, 2. Wallet v. Roberts. 

It was objeCted, that a bill in Chancery is no evidence, 
becauſe it only contains matter ſuggeſted, perhaps, by a 
counſel or folicitor, without the privity of the party ; 
but, der cr”, aſter debate, the copy of the bill againſt the 
ſame party was admitted as evidence; for they faid 
they would not intend that it was preferred without the 

ivity of the party; and if it was, he had good remedy 
againſt them that ſo preferred it by ation /ur coſe ; but 
they ſaid, that this evidence is not fo valid as a letter of 
the party and note ; and it was not urged, that the de- 
ſendant anſwered in Chancery, and they had proceeded 
upon it, which, as it ſeems to me, is the better reaſon 
why it ſhall be allowed to be evidence; for the proſecution 
of the plaintiff takes away that objeCtion, that it might 
have been preferred without his privity by a ſtranger. 
And at the fittings 'after term at Guildhall, London, in 
C. B. where I was a counſel, when a bill in Chancery was 
offered as evidence, Bridgman Ch. J. demanded if there 
had been any proceedings upon it, otherwiſe he would not 
allow it ; and becauſe the anſwer to the bill, and other 
proceedings upon it, were ſhewn, it was allowed for evi- 
dence. Sid. 221. pl. 8. Mich. 16 Car. 2. B. R. in the 
caſe of Sn:zw v. Phillips. 

A bill in another cauſe is no evidence againſt the plain- 
tiff in it, unleſs it be proved to be exhibited with his 
privity. Chan. Caſes 64. Hill. 16 & 17 Car, 2. Wola 
y, Raberts. 

In evidence in a trial at bar, by leaſe of one Hright, 
an anſwer of one Lewis /dorgant, ſurviving truftee, under 
whom the plaintiff claimed, was offered, but being after 
a conveyance made to him, the court refuſed ; but had it 
been before, per H/yndham and Moreton, it would be good 


prov 
vn 


againſt all claiming under him; which Twiſden denied, 
becauſe an anſwer doth not diſcover the whole truth, and. 
therefore ſhall be admitted only againſt the party himſelf 


that made it, and not of one defendant againſt another, 


much leſs againit a ſtranger. 2 Keb. 424. pl. 57. Mich. 


@0 Car. 2. B. R. Mills v. Barnardifton. 

Upon trial of a title of land, a bill in Chancery was 
given in evidence againſt the complainant, though it was 
held to be of flight moment. Yent. 66. Paſch. 22 Car. 2. 
B. R, Mews v. Mews. | 
It was faid, that a voluntary affidavit before a Maſter in 
Chancery cannot be given in evidence at a trial. Sty. 446. 
Paſch. 1655. Anan. | 

The plaintiff obtained an injunRion in this court ; the 
defendant moves to diflolve it, and obtained an order to 
difſolve itz before the order was drawn up, the defendant 
arreſts the plaintiff; and it was held clearly, that this was 
a contempt to the court, and the defendant was ordered 
to be committed; for it is no order till it is drawn up 
and paſſed by the Regiſter, for the Regiſter's minutes are 
only a warrant for an order, and no order. 2 Freem. 
Rep. 46. pl. 52. Mich. 1649. : 

An anſwer in Chancery is evidence of a deed againſt 
all that claim under that perſon, and reputation of claim- 
ing ſo is ſufficient to put a party upon ſhewing another 
title. Ld. Raym. Rep. 311. Hill. 9 W. 3. The Earl of 
Suſſex v, Temple. © Ts 
- An anſwer in Chancery is not to be admitted as evi- 
dence at Common Law, unleſs proved to be ſworn by 
him againſt whom it is produced ; ſecondly, it ought 
to Phet's that that part of it which is given 1 evidence 


- 


Hob. 213. Godb. 199. 8. P. But fee 2 


| 
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'be pertinent to'the matter contained in the bill, for els _ 
it thall be accounted void ant ſuperfluous ; per Hott Ch, 
Juſt. at Guildhall, Comb, 473. Paſch. 10 Will. 3. B. R, 

King flon v, Read, ; : | 
The plaintiff, proving his pedigree, would have given 
in evidence the anſwer of an infant by his guardian to a 
bill in Chancery, but it was held it could not be read, 
Comb, 156. Mich, 1 W. & M. Ectleflon v. Spekes. 

A man makes an anſwer in Chancery prejudicial to his 
title, and after conveys away his eſtate ; this anſwer can- 
not be read againſt the alienee by any claiming under the 
— 0:9 © Mod. 44. Trin. 2 Anm B, R. Ford v, Lord 

on” 1 | 

An order in Chancery is not to be given in evidence, 
without producing a copy of the bill on which it was 
made. MAZod. 149. Paſch. 3 Aun. B. R. Turner v. 
Nurſe, 
| A decree between other parties may be read as a pre- 

cedent, though not as evidence. Tabiary 23, 1717, 
MSS. Tab. Auſtin v. Nichols, | 

_ Chiregraph of a fine. Chirograph of a fine may be 
given in evidence to a jury. Pl. C. 410, b, Mich. 13 
& 14 Eliz, Newys v. Scholaſtica. | 

Chirograph of a fine is of fo high a nature, that no 
parol evidence ſhall be allowed to falſify it; admitted 
Arg. 10 Mod. 42. Mich. 13 Ann. B. R. in Lord Say and 
Seal's caſe. 

Circumſtances. De morte viri, in caſe of dower brought 
by the wife after the huſband had been abſent ſeven years 
beyond ſea, may be by circumſtances ; and in ſuch caſes 
gut melius probat, melius habet. D. 185. a. pl. 68. Paſch. 
2 Eliz. Thorn alias Thorp v. Rolf. 

A man has two manors of D. and levies a fine of the 
manor of D, circumſtances may be given in evidence to 
prove what manor he intends. Trial (y. e. 3.) pl. 11. 
cites 6, 7 E. 685. per Montague, and 12 H. 7. 6. 

Circumſtantial evidence ought never to be admitted 
where better may be had, ex natura rei, -becauſe circum- 
ſtances are fallible and doubtful; and it is upon this rea- 
ſon that a copy of a, record is good, becauſe one cannot 
have the record itfelf ; but a copy of a copy will not do. 
Arg. 12 Med. 500. Paſch. 13 W. 3. Dillon v. Crawley. 

Collateral werranty, Where a collateral _— 
binds, this may well be given in evidence ; for althoug 
it does not give a right, yet in law this ſhall bar and 
bind a right. T. per P. 157. cites Lib. 10. 97. 

Collateral warranty may be taken notice of as well by 
evidence as by rebutting. Per Powell J. 11 Med. 103. 
pl. 9. Mich. 5 Ann. B. R. Smith v. Tindall, © 

Compariſen of hands. In debt upon a bond, upon ifſue 
of non efl faftum, if plaintiff prove the witneſſes dead, 
beyond ſea, or that he has made ſtrict inquiry after them, 
and cannot hear of them, he ſhall be let in to prove their 
hands z per Holt Ch. J. at Nift frivs, 12 Med. 607. 
Mich. 13 Will. 3. Anon. | 

A parſon's book, between 1645 and 1654, was produced 
to | way a modus in the pariſh of H. and one Saunders, 
rector; and to prove that this was his hand-writing, and 
his name to it, one P. faid he had examined the 'pariſh- 
books of that kind, where Saunder;*s name was as retor, 
and therefore believed the name in the book was the 
hand-writing of Saunders; this was allowed to be read, be- 
cauſe the pariſh-books were not in the plaintiff's power to 
produce ; and he alſo proved, that one R. in diſcourſe 
with plaintiff, had difcovered to him, that he had theſe 
papers from the hands of one G. who was Saunders 
daughter, and ſaw that delivered to plaintiff, and R., was 
dead. Per Lord Chanc. 6 Decem. 1736. in Chanc. 

Compariſon of hands, not evidence in a capital caſe, 
Ld. Raym. 40. | 

Condemnation of goods ſeiſed. Trover for a parcel of 
brandy, caram Baron Price at Bodmyn, T. wac. 1716, 
an information in the name of the Attorney-general in 
the Exchequer, and an acquittal thereupon, and a judg- 
ment were given in evidence, the brandy being ſeized, oe. 
to which the other fide objeCted, but the Judge refuſed 


| 


| 


to admit any evidence apainſt this determination, or to 
let the parties in to conteſ the fat over again, which ha 
| gg $aa's been 


-_ 
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Been tried on the information, So if goods are condemn- 
ed in the Exchequer, the party ſhall never try this matter 
over again in a collateral aftion Fm. Ev. 9g. 

If goods are condemned by the court, and proclaimed 
as. forfeited, the property is altered, ſo as no. aQtion of 
treſpaſs or trover will lie by the proprietor againſt the 
perſon that ſeizeth them ; adjudged by the whole court. 
Raym. 336. Mich. 31. Car. 2. in Scace, Ekins v. Smith. 

Confeſſion of one againſt another.” The queſtion was, 
if the confeſſion of an under-ſheriff of an eſcape be any 


- evidence againſt the high-ſheriff; and adjudged, that it 


is, for though the ſheriff is ſuable, yet the under-ſheriff 
gives him a bond to ſave him harmleſs, and therefore it 
will all fall upon him; and therefore his confeſſion 1s 
good evidence, becauſe in effeCt it charges himſelf. Lord 
Raym. Rep. 190. Eaſt. 9 I. 3. Yabſley v. Double. 

Confeſſion of delivery of goods in the court of re- 
queſts, may be given in evidence againſt the defendant at 
law. Mar. 103. pl. 175. Trin. 17 Car. C. B. White 
v. Grubble. 

In an information for publiſhing a libel, the defen- 
dant's own confeſſion was given in evidence againſt him, 
Per Holt Ch. J. If there was no evidence againſt him 
but his own confeſhon, the whole muſt be taken, and not 
ſo much of it as would ſerve to convict him. 5 cd. 
167. Hill. 7 IW. 3. King v. Pain. 

Confeſſion is the worſt fort of evidence that is, if 
there be no proof of a tranſaQtion or dealing, or at leaſt 
a probability of dealing, between them, as in the princ1- 
pal caſe there was, the one being a failor, the other a 


maſter of a ſhip. Per Holt Ch. J. 7 Med. 42. Mich. 


1 Ann. Anon. 


Confeſſion of a pawnbroker's ſervant is evidence againſt 
his maſter. Ld. Raym. 738. 

In Layer's caſe, Mich. 9 Geo. in a caſe of high-treaſon, 
Mr. Staney, an under Secretary of State, gave evidence 
of L.'s confeſſions, upon his examination before the coun- 
cil, which though taken in writing, yet the writing was 
not read. Yin. Ev. 96. | 

W here there is any confidence or truſt between the 


pr the confeſſion of one in an anſwer, &c. might 


e given in evidence againſt the other, though it might 
be a queſtion if concluſive or not, Per Lord Chanc. 
8 17:d. 180. Trin. 9 Gee. Hilliard v, Phaley. 

A point was reſerved at the fittings of Nie prius, 
whether the proof of the indorſor of a promiſſory note, 
his acknowlegement that the name indorſed on the ſaid 
note was his hand-writing, be ſufficient to prove the in- 
dorſement in an ation brought by plaintiff, as indorſce, 
againſt defendant, as drawer ; the objeCtion was, that no 


perſon's confeſſion, but the defendant's himſelf, can be evi- 


dence, and the indorfor's hand muſt be proved. The 
objeCtion was held good; and the verdiCt, as to the fe- 
cond promiſe in the declaration, was ordered to be va- 
cated. Barnes's Notes in C. B. 311, 312. Mich. b Geo. 2. 
Hemings v. Robinſon. 

The examination of the priſoner himſelf (if not on 
oath) may be read as evidence againſt him ; but the ex- 
amination of others (though on oath) ought not to be read 
if they can be produced viva vece. Stat. Tr, 1 vol. 169, 
780.—2 vol. 575. 

C:nſpiracy. in conſpiracy for indiCting him of felony, 
&c. the plaintiff was to prove the indiftment now ſhew- 
ed in evidence a true copy ; then he was put to prove 
what the witnefles ſwore to the jurors, who did procure 


them to ſwear and give ſuch evidence; and proof was, 


that one //”. gave the evidence to the jury of life and 
death, that the plaintifF flole the goods, &c. but the 
witneſs now in coart ſwore, that his oath was, the plain- 
tiff took them, but not that he itole them ; it was found 
for the deſendant, wt credo, Clayt. 126. pl. 224. March, 
1647. B. R. Burnley's cate. 

He!'t Ch. J. exprelsly declared, that theſe kind of ac- 
tions are not be encouraged, but that the Judge before 
whom any of them are tried ought to hold the paintiff 
to a proof of expreſs malice in the delendant in his profe- 
cution by way of indictment; for if it does not appear that 
th: proſecution was grounded in malice, the action 1s not 


S | 


+ maintainab'e, but the plaintiff muſt be nonſuit, 
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417. Trin, 9 Will. 3. B. R. in caſe of Savil op ang 


n an action of conſpiracy for indi&i "I 
of felony, and the Fae 90 his 7 tay rey Paint 
bad goods ſtolen, and thereupon did prefer an indie xg 
which was found igneramus; and then it was prov F ment, 
prefer a ſecond indiftment, after he bad notice k wu 
,were taken by another, and. pawned to the lain gods 
tor this the jury ſound him guilty, and a = _o 
-in this proſecution, which is the chief cauſe Keg "I 
this aQtion; and moreover it was proved he — 
fendant had brought aCtions at law, which _ = Oe 
proceeding for the ſame goods ſuppoſed to be ray 
which was urged to ſhew the malicious profecat Nolen, 
for this, the Todee held this: of itſelf would not —_— 
.this aCtion,. for the party whoſe goods are "Soya 
| proceed both ways without malice; and alſo it tl 
a ſecond inditment may be preferred upon Ln held 
dence, without making the proſecutor liable to hi = 
GOa's ſo note,. it was the notice of the matter F en = 
on p did maintain this aQion.. . Clayt. $5, 86, ww 

t two or three perſons meet together, and dif, 
and conſpire to accuſe another falſely of ue 

; *ncr 1Anely Or an offence, it ; 
of itſelf an overt a, and is inditable. Per Halt Ch T 
Ok per Powell J. that to make a meeting to conſul: .,*1 
conſpire Criminal, they ought to come to ſome nw ePey 
4 — 5s. Paſch. 4 Ann. B. R. in caſe of 9uwmny, 

In information ſor conſpiracy and att , 
Rebert Gaire, and binding v0 Fra as wo nee 
the ſame, and lying in wait, &c. they ſaid, as to the oath, 
was out of the county, v!z. at the Devil Tavern which ” 
in London, and therefore ſhould not be regarded; no en 
aQ, or lying 1n wait, was proved, without which, pey cur" 
the information will not lie, as 2 Inf. and verdi& for the 
ug rgpoag _ WY yp certain appointment of time 
place, or perſon, &c. eb. 799. pl. 58. Trin. 29. Car, 
2. B. R. King v. Portis and Eller. : 50-9 

Conflat. It a man loſt his letters ' patents, he ma 
have new letters -patents out of the Chancery, if he 
ſhews to the Chancellor, that he has loſt them ; Yer Fiſher 
quere inde," for it ſeems, that he ſhall not have but + 
con/lat, & non negatur ibidem. But admitted upon the 
argument, whether he ſhews the letters -patents of the 
gitt of the King, or not, but that he has loſt his letters 
patent, and has a new patent, that it ſhall be intended 
a con/tat, as it ſeems to me, that in this caſe it ſhall ſerve 
him to ſhew or plead, as well as the firſt patent, By, 
Patents, pl. 58. cites 22 H. 7. 12, 13. 
| Copres. In cjectment, the jury found, that the leſſor of 
the plaintitf had releaſed all right in the land to F. 8, 
but they found, that the releaſe itſelf was not ſhewn to 
them, but a copy thereof. Per 7, cur”, This releaſe may 
well be found thus, to defend a poſſeſſion. Cre. Eliz, 
863. pl. 41. Mich. 43 & 44 Eliz. C. B. Brome v. Car. 

There was a covenant between the parties to levy a 
fine of lands to T. upon condition, that if he &id not 
pay ſo much money by ſuch a day, that it ſhould be to. 
the uſe of C. and his heirs; the fine was levied, and be- 
fore the day of payment, C. releaſed .to T. all his right 
in the land, and all demands ; but afterwards, ſuppoſing 
that the releaſe he made before the condition broken was 
not a ſufficient diſcharge of the future uſe, he brought an 
ejectment, and at the trial a copy of :this releaſe was 
produced in evidence ;. and all the court held, tbat this 
releaſe might well be found in this manner, it being to 
defend the pofleſhon. Cro. Eliz. 863. pl. 4i. Mich. 43 
& 44 Eliz. C. B. Broom v. Gar. 

If parties have matter of evidence by :record. of this 
court, they ought to produce the records themſelves; 
copies of them are not allowable ; ruled per curiam mn 
the Exchequer. Lane 97. Hill. 8 Fac. Smith v. fet- 
nings. | | 
. The court ordered copies of depoſitions, and other re- 
cords, to be recorded and uſed, and to be authentic; 
and this was with the afliſtance of the Judges. Chan: 
Rep. 15 Car. 1. Kina/!on v.' The Earl :f Darby. 


A copy 


- 
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A copy of a deed is good evidence, where the defen- jme a caſe in Mich. 25. 


4ant has the deed, and-will not produce it. Clayt. Rep. 

15+ pl. 24 Mich. 16375- 208. CF EPER 

Where the defendant hasthe deed in his hands, which 
concerns the land in. queſtion, and will produce it, in 
ſuch caſe, the copy thereof ſhall be permitted to be given 
in evideice, and ſo it was, and the plaintiff ſwore, it 
was once in his band, and this was a true copy of the 


Jeed, and bimſclf did examine it, Clayt. 15. pl. 24. 


Mar. 1633. before Vernon, Judge of affiſe, © Anon. 


Plaintiff having only a copy of a deed of feoffment, - 


under which the c\aimed, the original being Joſt, and the 
= defendant baving a counterpart, the plaintiff prayed the 
copy might be compared with the counterpart, and if it 
agreed, that the ſame might be allowed in res: AS A 
ood deed, ſcaled and delivered ; referred to a maſter to 
tle the ſame. N. Ch. R. 82. 13 Car. 2. Griff v. 
;ynton. ; 
mlaintif claimed lands by a will, which was proved, 
the. original was taken out of the Prerogative office ; de- 
ereed, that the copy of the probate of the will, out of the 
Regiſter's book in the | Prerogative office, ſhould be 
admitted in evidence at law at any trial, which ſhould 
be had concerning the title of the faid lands, as the true 
original will. Neif. Ch. Rep. 82. 13 Car. 267) 
It was ruled by Holt Ch. J. in B. R. Mich. 10 Will. 


2. that if a man deſtroys a thing that is deſigned to be | 


evidence agaiulſt himſelf, a ſmall matter will ſupply it, 
and therefore the defendapt having tore his own note, 
figned by him, a copy ſworn was admitted to be good 
evidence to prove it. L:2rd Raym. Rep. 731. Anon. 

A copy of a fine or recovery is evidence, fo as it be 
ſworn to be a true copy, and examined,z per Holt Ch. }. 
3 Salk. 154+ p!. 6. Hii. 8 W. 3. Br. Lynch v. Clerke. 

Wherever an original is of a public nature, and 
would be evidence, if produced, an immediate ſworn 
copy thereof will be evidence; as the copy of a bargain 
and fale, of a deed inrolled, of a church regiſter, &c. 
But where an original is of a private nature, a Copy. 18 
not evidence, unleſs the original is Joſt or burnt; per 
Holt Ch. J. 3 Salk. 154. pl. 6. Hill. 8 IV. 3. B. R 
Lynch v. Clerkes | ; 

Copies of afhdavits proved to be examined by the ori- 
ginals-on the file, and produced in evidence, were allowed 
(theſe affidavits were taken before commiſſioners in the 
country); it was objected, that was noevidence, unleſs the 
commiſſioner. who gave the oath was piefent to prove 
that the defendants were the ſame perſons who made at- 
fidavits before him 3 ſed non ailocatur ; coram Juſtice Eyre 
in Oxford circuit, and adjourned to B. R. pro optmione 
Paſch. 4 W. & M.-on indictment of perjury ; and per 
tot” curiam, the copies are ſufficient» evidence, Carth, 
220. The King v. James. . 

A copy of an original is evidence whereſoever the ori- 
ginal is evidence, 7. &. if proyed a true copy, but the 
copy of the. probate of a will in the Eccleſiaſtical court is 
noevidence, becauſe that is but a copy of a copy. Hale 
at Huntingdon aſſiſes allowed a copy of a ſhort note of a 

Judgment in an inferior court as good evidence, though 
the judgment was not entered upon record. Matters of 
evidence ariſe from conſtant uſage, as well as from what 
is ſtritly legal 3 copies of court-rolls, or proceedings in 
Eccleſiaſtical courts, &c. are good evidence ; we know 
it is uſual for inferior courts not to draw up their records, 
but only ſhort notes, and copies of theſe ſhort notes being 
public things are good evidence ; but otherwiſe of 
parrns things, for copies of rent-rolls are no evidence, 
ut the original muſt be produced. Comb. 337. Trin, 7 
W.3. B. ® .T he King v. Hains, alderman of Wirceſler. 

In a trial at bar concerning a leaſe, and when the 
fame was to take effect in poſſeſſion, a copy of a ſurvey 
taken in the late times in 1647, by virtue of a commil- 
ſion granted by the powers then in being, was admitted as 
evidence; and it was then ſaid, that thoſe ſurveys were 
taken with great care, and had been often admitted in 
evidence ; but the reaſon why the copy was admitted here 
was, becauſe it was proved, that the original was re- 
moved from Gurney-houſe to St. Faith's under St. Paul's, 
and were there burnt in the great fire z and Northy ſhewed 

Vo, I, N*, 65. | 


_ 


.an iſſue at law Ang 


v.00; ho _— 
Car. 2. B. R. between Berry . 

and Hal/ied, where ſuch a" ſurvey was admitted-in at's | 
dence, by Hale Ch. J. Freem, Rep. 5Cg. pl. 684.. Mich. 
t639; Underhill v. Durham, © | 

Holt Ch. J. ſaid; that at Huntingdon before Hals Ch, 
J. the book of town-clerk was read ; and if. the book 
may be read, a copy of the book may be read, . for in all 
caſes where the original is evidence, the copy is evidence ; 
but if the original be. a-copy, there a copy of ſuch ori- 
ginal may not be read; as a book for probate of a will of 
land. Skin. 584. Trin. 7 W. 3, B. R: in caſe of The 
King v. Hains.” "8M 

A copy of the book at Doftors Commons was produ- 
ced in evidence to prove ſuch a one to be executor ; it 
was objected that it was no evidence, becauſe it was but a 
copy of a copy; and the book ought to be produced, or 
the will with the probate, or a copy of the probate ; non 
a/locatur ; for per cur”, it being a will of goods, the act 
of the court is the original; and the will is proved by the 
aCt of the court before that it is under the ſeal with the 
probate, and ſo a copy of the at of the court is ſuffi- 
cient ; but if it was a will for lands, there a copy would 
not be ſufficient ; but they ought to have the entry, and 
book itſelf there ; per Holt Ch. J. Skin. 431. Paſch. 6. 
io, & M. B.R. cites it as in a trial at bar the ſame 
term in Andrew Newport's caſe. : 

Mich. 8 W. 3. C. B, In cement, a motion was 
made for a new trial, becauſe the party againſt whom 
the verdiCt was given, produced in evidence a fine, and 
the copy of the inrolmeiit of a deed, which led the uſes 


jof it; and Rokeby ]. before whom it was tried, refuſed 


to admit this copy of the inrolment to.be evidence ; and 
reſolved in C. B. that ſuch copy is evidence prima faciez 


but the party "ſhall not be eſtopped by. it, as by the re- 


cord, but may controvert it, as forged, &c. becauſe in- 
rolment at Common law, and that for ſome purpoſe ; 
and they relied upon Mr. Kenda!'s cale. (See it now re- 
ported, 3 Lev. 387.) And of this opinion, . Powell }. 
was generally ; but Treby Ch. J. doubted, whether ſuch 
evidence generally ſpeaking was evidence ; but here he 
agreed with the other Juſtices, viz. Powel and Newil; 
becauſe it was only to lead the uſes of the fine, which 
might be done by parol. Ld. Raym. Rep. 746, 10 IW. 
3- Taylor v. Janis. | $2 
Copy of a note given by A. to B. which being leſt 
with C. the copy was taken by C. who is fince dead. — 
And according to the copy it. ſeems, that under the note, 
the defendant B. had ſubſcribed an acknowledgment, 
that nothing was really due ; this, though not proved to 
be a true copy (C. being dead, and the note in the hands 
of B.) and though B. had ſworn in his anſwer, that 
there was no ſuch acknowledgment ſubſcribed, was al- 
lowed to be heard as evidence, being the hand-writing of 
C. and on producing the note which was on ſtampt pa- 
per, it appeared that the bottom was torn. off; Per 
_ Ch. 2 Fern. 603. pl. 541. Hill. 1707. Winne 
v. Lloyd. . | : 
A deed made by Robert Spencer and Elizabeth his wife, 
to declare the uſes of a fine levied by them of the wife's 
inheritance, being loſt, but having been inrolled for ſafe 
cuſtody ; upon-the firſt hearing of theſe cauſes, it being 
objeed, that the conveyance was not a bargain and ſale, 
and ſo did not operate by the inrolment ; and that there- . 
fore the copy of the inrolment not to be allowed as evi- 
dence ; and the court ſeemed to be of that opinion. But 
directed to try, whether the deed to 
lead the uſes of the fine was duly executed by Mr. Spencer 
and his wife, the Lord Ch. J. allowed the copy of the 
inrolment to be given in evidence, and a fcrivener alſo 
who drew the deed being examined, a verdiCt paſſed for 
the plaintiffs, that the deed was duly executed. 2 Fern: 
591. pl. $29 Mich. 1707. Combs v. Dowell, and Squire 
ve Dowell. | | 

A copy of a rule of court ſigned by the officer of the 
court, 1s no evidence in any other court, unleſs the Judge 
of the court ſet his hand to it himſelf ; but at ni/s pris 
the hand of the officer is enough, becauſe it is the ſame 
court. 16 Mdcd. log. Hill, 1 Ann. B, R., Stmnil v. 


\ 


| Brown. 


9 L. Warrafit 


EV -F 


Warrant to a conſtable to diſtrain' good 


ariatt of parliament; he makts a diſtreſs and returns the 
_ goods to the offender, but keeps the warrant. Reſolved that 


a copy of the warrant in this caſe will be good evidence. 
6 Maid. 83. Mich. 2 Ann. B: R. Morley v. Staker. 

The copy of the writ and the return thereof in the 
Crown Office, is evidence enough of the falſe return of a 
mandamus to be the mayor's 6 Med. 152. Poſch. 3. 
Aan. B. R.” Ducen v, Chapman mayor of Bath, 

A copy of a deed leading the uſes of a fine, and in- 
rolled for ſafe cuſtody only, allowed to be read as evi- 
dence at a trial at Law. 2 Fern. R. 471.-pl. 429. Mich, 
1704. Combes v. Spencer. 

A copy of the record of a deed inrolled may be given 
in evidence againſt the party acknowledging it, as well as 
any other copy of a record, but it ſhall not be good againſt 
a ſtranger ; per Holt Ch. }. and Powell. Mich. 5 Ann. 
B. R. 3 Lev. 387, 389. = 

On treſpaſs at the houſe of the warden of the Flzer, to 
prove the poſſeſſion not in the plaintiff, a copy of an in- 
quiſition finding a forfeiture of the office, with a judg- 
ment thereon of ſeizure was produced ; ſed non allocatur,. 
Trin. 9. Ann. B. R. ; 

The copy of a revocation of the deputation'of an office 
was offered in evidence of the revocation, but not allowed, 
becauſe it did not appear but the original might be produ- 
ced. 10 1d. q4. Hill. 10 Ann. B. R. Queenv. Sutton. 

A copy of the condemnation of a ſhip in the Admiralty 
court of France, was refuſed as evidence, for want of an 
exemplification under the ſeal of the court. 10 Med. 1c8, 
Hill. 11 Ann, B. R. Stennil v. Brown. 

Motion was made that a juſtice of peace might pro- 
duce, on a trial an inditment for ſubordination of per- 
jury, an examination taken before a juſlice of peace from 
a woman, who, at the ſolicitation and by procurement of 
the defendant, had charged ſuch an one with being the 
father of a baſtard child ; the woman had been convicted 
of perjury ; and per cur', A copy of the examination 1s 


Is by virtue ofaſt, that the deed is loſt; 24ly, that it _ "'M 


E V. 1 
ſary's hanes ; 3dly, that the poſſeſſion was i 
to the deed, and if poſſeſſion has not gone accordin 
to the deed, there ought to. be a very gaod account nt 
why it did not ; the court of C. B, was divided heh 
opinion z there was now a bill of exceptions, and writ po 
error brought in B. R. but no judgment was there giy 2 
the caſe being'agreed, Yin. Ev. 104, I 
Per Holt Ch. ]. in a caſe of my Lord Hale'; time be 
tween Comb and Mayo, a counterpart of an ancient Figs 
was admitted as evidence of the deed, and the ſpecial 
verdict was drawn up, as finding the deed with a prout 
patet by the counterpart, which he ſaid was done to» Tee 
ſerve the precedents; and now by all the court " 
counterpart of a deed without other circumitances, ;s not 
ſufficient evidence of itſelf. Salk, 287. pl. 23. Mich 
3 Ann, B. Ro Anon. ; 
Court-Rolls. As to the time of a ſurrender made or 
court held, the rolls of the manor are no concludin 
evidence ; but ſhall be tried by the country, Le. 289, 
290. pl. 395. Trin. 26 Eliz. B.R. Burgeſs v. Fijter,” 
© maintain cuſtomary deſcents, the court enforced the 
parties which maintained the cuſtom, to ſhew precedents. 
in the court-rolls to prove the uſage ; and C4e Ch, ]. 
ſaid, without ſuch. proof, that it had been put in uſe 
though it had been deemed and reported to have been the 
true "eager y_ the _ could not give credit to the 
proof by witneſſes. 4. Ls. 242. ft; . Paſch. 8. Fac. 
C. B. Ratcliff v. Chaplin, My Reg 2 ws " 
Proclamations whereby the lord: claims forfeiture of a 
copyhold ought to be proved viva were, and not by the 
court-rolls only ; held in evidence toa jury. K+. 287, 
pl. 98. Paſch. tq Car. 2. B. R, Pateſin v. D' Anges 
alias Lord Saliſbury's caſe. 
On traverſe of tenure by ſuit of court-rent of 16s. and 
relief in replevin;; as evidence of the relief, ſeveral an- 
cient rolls tempore H. 8. and Ed. 6. and Eliz. and 
ac. 1, were produced, ſhewing relief due for the cſtate 


no evidence, becauſe it deprives the party of controverung [in queſtion, and alfo for other eſtates ; alſo old accounts 


whether it were his hand ſubſcribed to it or not, and 
therefore the original ought to be ſhewn ;. and ſo it is in 
all caſes where written evidence is produced, which 1s 
grounded upon being under a man's hand ; anda rule was 
made,. that the juſtice product faciat the examination at 
the trial, and the party to have copies in the mean while. 
It was ſaid, that the reaſon of allowing copies of the 
Bank or Eaft-India books, was becauſe the hand-writing 
muſt be proved; and Forteſcue J. added, that in an in- 
dictment for perjury in an athdavit, the original ought to 
be produced, though he ſaid there had been fome queſtion 
about this matter, and a copy was not ſufficient. Afich. 
5 Geo. B. R. The King v. Smith. Vin, Ev. 104. 
By ſtat. 8 Ges. cap..25. ſe. 2. Copies of recogni- 
zance, in nature of ſtatutes ſtaple, ſigned by the clerk or 
his deputy, if original loſt, good evidence. 

Copy of an old letter in the corporation cheſt, not evi- 
dence. Stran. 401. 

Copy of a record may be read at a trial for malicious 
proſecution, tho" not ordered by the court. Stran. 1122. 

Counterparts. Y, Covenants with C. to make an af- 
furance of Blackacre before Eaſter by mdenture. Y. dies, 
the covenant performed, and the very original deed comes 
into the hands of the executor of Y. and C. brought a 
writ of covenant on the counterpart ; and it was faid by 
the court, that it does not lie without the deed itſelf ; 
per Walnſly, He may have an action of detinue to recover 
the deed. Noy 53. Yelverton v. Cornwallis. | 

In ejeEtment, title was under a long term, but the 
original leaſe could not be produced, but being an ancient: 
leaſe, the grandſon of the leffor produced a counterpart 
fzund among the other writings of his grandfather, and 
this was allowed for evidence, tho' no witneſſes were ſub- 
ſcribed toit; and /Yindham }. ſaid, that he had ſeen many 
deeds in the time of Queen E{zabeth without witnefles, 
r Lev. 25. Paſch. 13. Car. 2. B, R. Garret v. Lifter. 

Trin. 9 Ann. C. B. Sir William Pole's caſe, arguendo., 
In order to induce the coutt to read the counterpart of a 
deed where the original could not be produced, it was| 


of bailiffs of the manor in which reliefs were mentioned ; 
alſo there was parol proof, the rent and ſuit of court, 
and verdict: pro domino manerii; for in caſe of heriots, 
juſtice Zevinz allowed of ſuch ancient memorials, tho' no 
evidence could be given. of any modern payment; that 
till the time of Queen. Elizabeth theſe rolls were kept re- 
gularly and well by counſel, but fince that time they were 
drawn up by attornies and others not ſkilled in the law, 
and fo were not of that great authority as formerly ; that 
a relief was incident to- a tenure of f{ocage by rent and 
fealty, and upon death of the tenant the heir ought to 
pay double the rent ; that ſeifin of the rent was ſciſin of 
the fealty, and ſeiſin of fealty was ſeiſin of all manner of 
ſervices ; that the ſtatute of Car. 2. had: aboliſhed the 
flaviſh part of the tenures, but had preſerved and efta- 
bliſhed all duties relating to them ; that he would not 
preſume the relief or other ſervices had been releaſed ; 
that tho' the preſcription here was to hold a court-lect 
and court-baron every year within a month after M:- 
chaelmas and Eafter, and court barons ought to be held 
oftener, and are not tied down to this rule by any ſtatute; 
yet of late :years they have uſually been held togethery 
and as it is the general praCtice, it is well enough. Mr. 
Hele's caſe, lord of the manor of King's Nympton, coran 
Baron Price, at Lent, Devon. 1717, 1718. Fin. Ev. 105- 
If proof be to be made of a particular benefit, which 
the lord of the manoris to have, no better proof can be 
of this than by the rolls of the court ; for no proof can 
be more direQtly and particular, than'by ſetting down of 
all the rolls in certain ; per HPhithch J. per Dodderidge J- 
The lord ought to ſhew that the rent or teriot, &c. was 
paid ; for the ſteward may put in what he will ; after- 
wards judgment was for the lord. 3 Bulft. 324. Hill 
L Car. B. R. Hungerford v.. Haviland. . 
Decrees. A decree of Chancery, or other Court of 
equity, is not any evidence in a court of Common law, 
as in Wal/inghan's caſe. Agreed per curiam. 2 Sid. 75 
Paſeh. 1658. B. R. in the caſe of Marret 'v. Sh. 
A decretal order under ſeal, which recites all the pro» 


faid there ought to be good reaſon ſhewn to the court = 
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ceedings on excmplification, under the great ſeal, oe 
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jra, not unleſs it hath the bill and anſwer, to whic 
IVyndham agreed ; but'by Twiſden, Where the decree is 
roduced: only. ia paper, then the bHl and anſwer ought 
— adjoined, but not ſo when the decree is under ſeal ; 
and in C. B. Stiffe v. Stiffe, the Judges admitted a decree 
to have been under ſeal, and yet would not allew it 
without bill and anſwer; and by Al/en it is uſual to diſ-- 
allow ſuch decrees z but an exemplification in Chancery, 
curiam, always recites the bill and anſwer. Moreton 
ſerjeant, ſaid, be never did ſee the ſeal of any court denied 
to be given in evidence. Kb. 21. pl. 62, Paſch. 13 
» Car. 2« B. R. Trowel v. Caſile. | 

Dreds, Regularly he who pleads a deed, or w ill take 
any benefit by it, muſt produce the deed itſelf ; and this 
my Lord Coke lays, is for two purpoſes: Fir/f, That it 
may appear to the court, what the operation of the deed 
is, and that it be not on condition, limitation, or con- 
taining a power of revocation ; and of this the judges 
are to judge: Secondly, "Phat it may appear to bave been 
legally executed, and without raſures, interlineations, or 
otir imperfeCtions ; and of this the jury are to deter- 
mine. 10 Co. 92. @. 6b. | 

But though it be regularly true, that the deed itſelf 
muſt be produced, yet in caſes of extreme neceſſity, as 
where the deed is burnt, &c. the court will admit a copy 
of it to be given in evidence, or will admit it to be proved 
by witneſſes, 10 Co. 924 : | 

Cancelled deeds allowed in evidence after proof of th 
311 practice how they came to be cancelled, Het. 138. 
Hill. 4 Car. C. B. Beckrow's caſe, | | 

Seals broken off from a deed to lead the uſes of a re- 
covery ſubſequent, yet being proved it was done by a 
little boy, and that the ſeals were once annexed, and the 
raſures of the parts agreed upon examination, it was admit- 
ted to guide the uſes, Lat. 226. Mich. 3 Car, Anon. 

The defendant produced a deed under the plaintiff's 
hand and ſeal, whereto were witnefles names-3 but be-! 
cauſe they did not prove the witneſſes dead, nor that they 
were gone to ſea, though they alledged it, it was not 
permitted ar firſt to be given in evidence ; but afterwards, 
upon proof that it was read at a former trial, it was ſuf- 
fered to be read. Freem. Rep. 84. pl. 103. Paſch. 1673. 
Phillips v. Crawly. | 

Twiſden faid he had ſeen adminiſtration given in evi- 
dence after the ſeal broke off, and ſo wills and deeds. 1 
Mid. 11. pl. 34 Mich. 21. Car. 2. B. R. in caſe of 
Clerk v. Heath: 

It was ſaid, that when there is a common ſeal put- to 
'adeed, that is title enough of itſelf, without witneſs to 
prove it, or that the major part of the college be agreed; 
and if it was faid that it was put to by the hand of a 
ſtranger, that ſhall be proved on the . fide that ſays ſo. 
Shin. 2. pl. 2. Mich. 33 Car. B. R. Lord Brounker v, 
Sir Robert Atkins, | 

Upon a trial at bar the plaintiff made title by an 
act of parliament 16 & 17 Gar. 2. the defendant's de- 
fence was upon a proviſo in that alt, which ſaved all 
rights to the King, and eſtates before 1639, made with 
power of revocation, by Sir Rebert Carr, the father, and 
then not aCtually revoked. The defendant would have 
ſet up a ſettlement made before that time, and proved it 
ſealed and delivered before that time, and to prove 
that it was not aCtually revoked by Sir Robert Carr, 
offered an abſtraCt of the deed, and a caſe made upon it, 
with an opinion, under the hand of Mr. Juſtice Els, 
with the depoſitions of Mr. Juſtice E!/lis in Chancery, in 

_ araſe between Sir Robert Carr the ſon and his mother ; 
wherein it appears to be a deed in force after Sir Robert. 
Carr's death, though not cancelled and cut in pieces ;- 
yet the court refuſed it as evidence, and would not allow 
the deed to be read. Skin. 205. ple 2. Mich. 36 Car. 2. 
B. R. Scroop v. Carr. 

Deeds not ſtamped will not be allowed to be given in 
Ps me See the ſtamp aCts, 5 and 6 I. & M. cap. 
21. Te | 

A deed of bargain and ſale acknowledged by the bar- 

_ Kamnee, and 4inrolled, by which a term for years was aſ- 

| « 3:9 was given in evidence without any proof made 
the bargainor's ſealing and delivery thereof ; and after 
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been allowed to be read z per Tiviſcen, but per {len con-j debate; it was allowed-per Holt, Ch, 


tet, cur', For the acknowledgment of the party in & cour 
of record, or before a maſter ettrowliner oth No ore 
(as this was) is good evidence of its being ſcaled and de- 
liveres, and ſuch an acknowledgment of 

pleading non ef fatum. Alſo inrollments. of deeds on 
the ſtatute are admitted every day in evidence, without 
witneſſes of the ſealing and delivery ; and it is the ac- 
knowledgement wo" goes it credit, _— w_ OPCra- 
tion or contents. 1 Salk. 280. "pl. 7. Paſch. 6 I. & M: 
in B. R. Smart v, Williams. Es on | 


Alſo they held a ſworn copy of a deed inrofled, - good 
evidence. 1 Salk, 281, Ibid. | | 

Counterpart of ancient deeds loſt good evidence with 
other circumſtances, but not of itſelf, but of a deed 
leading the uſes of fine, it is good evidence of itſelf, 6 
Aed. 225. Mich. 3 Ann. B. R. | 

Depoſutions. 
neral, that the depoſitions in Chancery, which were read 
againſt the Lord of Bath in the other-cauſe are no evi- 
dence in this, becauſe the trial is not between the ſame 
parties, and depoſitions are never evidence but where 
they are mutual, and this defendant ſhelters himſelf un- 
der the other's title, and. the title of the land -is not in 
queſtion, but to whom the rent ſhall be paid, If the de- 
fendant gives the plaintiff's anſwer in Chancery in evi- 
dence, he may inſiſt to read only ſuch part as will ; 
for- it is like examination of witneſſes; but the other 
ſide may.infiſt to have the whole read after. 5 od, 9. 
Mich. 6 W. & M. E. of Bath v. Batterſea. 
| An appeal was from the Commiſſioners of Exciſe to the 
Commilſoners of Appeals upon the ſtatute 12 Car. 2 cap. 
23. the queſtion was, Whether the depoſitions of wit- 
neſſes, and their examination wrote by. the clerk of the 
Commiſſioners of Exciſe ſhall. be read in evidence upo 
this appeal? or whether the Commiſſioners of Appeals 
ſhould not re-examine. the witneſſes vive voce ? - The 
court (mutata opiniene) held, that the Commiſſioners ought 
to examine the witneſſes de novo on the appeal. And 
that it was the intent of the aft, and the Commiſſioners 
of Appeals had autbority given for that purpoſe by the 
at- to adminiſter oaths ; and this was juſty becauſe the 
firſt ſentence might be by 'default, or the depoſitions 
might miſrepreſent; or.not repreſent the whole caſe; and 
that on appeals from orders of juſtices examination is a}- 
ways de novo ; thereupon a prohibition was granted z byt 
Holt Ch. Juſtice ſaid, that his private opitiion was, that jf 
witnefſes were dead, they might ufe the depoſitions. 2 
Salk. 555. Mich. 8 JL. q. B. R, Breeden v. Gill. " 

Depofitions taken before juſtices of the peace cannot be 
read upon appeal to the quarter ſeſſhons, nor 'can depo{+ 
tions taken before commiſſoners of bankrupts be uſed at 
trial at Common law. Arg. Ld. Ray. Rep. 220. Eoft, 
9 IF. 3. in caſe of Breedon and Gill; | 
If a witneſs who is not likely to be had at a trial be 


party, and his depoſitions put in writing; yet if at 
the trial it be proved, that the party might have bad him 
there, his depoſitions are not to be read. Per cur.. 12 
Med. 493. Paſch. 13 W. 3. Anon, 

On a trial on an inſormation for a libel, depoſitions 
taken before a juſlice of peace relating to the fact, the 
deponent being ſince dead, were not allowed in evidence. 
Per B, R. Upon advice, with the judges of C; B, In 
caſes of felony ſuch depoſitions before a juſtice, if the de- 
ponent die, may be uſed in evidence, by 1 & 2 Ph. & 
Mar. cap. 13 but this cannot be extended farther than 
the particular caſe of felony, 1 Salk. 28r. Hill 7 IF. 3. 
B. R. The King v. Pain, 

To prove a jointure (the jointure deed being loſt) dee. 
poſitions in Chancery were produced, and offered to be 
read (the bill and auſwer being taken off the file and 
loſt) but propoſed to prove by the fix Clerk's book, that 
it was once filed, and produced an tmrollment of the de- 
cree, which mentioned both bill and anſwer ; and the 
court held, that the deed being loſt, the proof might be 
ſupplied by memorials. 5s Med. 210. Paſch 8 I7. 2. 


| At Lent aflizes at Thetford, 12 IF. 3. 1699. Halt Ch, 
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It was inſiſted upon by the ſolicitor-ges 


examined before a judge, and croſs-examined by the other 


to admit depoſitions in Chancery to be given | 
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in evidence after the bill was diſmiſſed ; but it was re- 
ſerved as a point for his future conſideration, and con- 
ference had with the praCticers in Cnancery ; he gave his 
opinion, that notwithſtanding ſuch diſmiſſton of the bill, 
the depoſitions were goud evidence, And fo he ruled it 
afterwards at Guildhall, at the fittings after F{illary term 
1 Ann, Lord Raym. Rep. 735. Smith v. Veale. 

If a witneſs going to ſea be by rule of court examined 
upon interrogatories before a judge, and the trial comes 
on before he is gone, his depoſitions ſhall not be read, 
but he mult appear, for the rule was made on ſuppoſal 
of his abſence. 2 Salk. 691. Paſch. 13 W. 3. B. K. 
Anon. and by conſent-of the parties. Per Pratt, Ch }. 

Theſe depoſitions im perpetuam, Wc. cannot be made 
uſe of againſt any others but the defendants who were 
ſubpoenaed to defend the matter, or ſome claiming under 
them, towhom ſome intereſt accrued fince the bill pre- 
ferred. Pra#?. Reg. 36, 37- | 

It was ruled y' Holt Ch. J. at Lent aflifes, at Ea/t- 
Grim/lcad, 11 W. 3. 1699. that if an anſwer to in- 


terrogatories in Chancery be given in evidence at a trial, 
they ought to be proved by the examiner himſelf to have 
been the ſame day that is menfioned upon them, £4. 


Raym. Rep. 734. Goring v. Evelin, 


Several perſons were examined as witneſſzs, no ways | 
concerned in intereſt, and the cauſe heard, and ifſues di- 


rected to be tried, but the trials were not carried on, and 


the cauſe ſlept many years, and after abated ; and then 
thoſe perſons who had been examined as witnefies became 
heirs at Jaw, and thereby intereſted in the matter ; the 
cauſe was revived and heard, and the ſame iflues direCted 
to be tried; and the perſons who had been ſo examined 


(being now plaintiffs) prayed to have an order that their 


depoſitions taken when they were'diſintereſted might be 


read, as evidence at law for themſelves; and my Lord 


Keeper ordered accordingly, and likened it to the caſe 


where one is the only, or only ſurviving witneſs to a deed 
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cited Cro. 541i. but ſaid, he would not wa | 
thority of the caſe. 11 Med. 210. pl. 1. Ng on 
B. R. Lord Aitham v. Lord Arghſey, oO 

Depoſitions in another cauſe, in which the matter; ; 
queſtion were not in iſſue, cannot be read. As 7 h, 
19706, Allibene v. Attorney General. (pang 

Regularly the depoſitions in Chancery of a witn Fr 
ſhall not be given in evidence if he be alive, aithoy h ro 
be beyond ſea, as in Jreland, &c. otherwiſe if be bo p 
France, or another kingdom, not ſubje& to the domink. 
of our Kivg, Tr. per Pats, 7th edit. 485, 386 BY 

Depofitions in a former cauſe, where neither plains 
nor defendant were parties, cannot be read as evidence. 
but depofitions in a caule, where either plaintiff or de. 
fendavt we:e parties may be read as evidence again fk 
plaintiff. or -deſendant. ASS. Tab. Fanuary 2cth 1707 
Lord P:terborongh v. Germain, February 25 191 : 
Everard v. Aſhten. ſe 
Where a perſen has been examined in Chancery, his 
depoſition may be read at law between the ſame Patties 
if proved to be' dead,” or tick, or out of the kingdom, 
Atkyns's Rep. 445. 1 oy 

Depolitions in Chancery are evidence aſter the bill is 
diſmiſſed, Stran. 735. | 

Examinatiin. Examination of one examined in the 
Admiraity court, uſed here at the hearing. Toth, 288, 
cites 16 E':z. /i. a. fo. 530. Watiins v. Furſlund. | 
- The defendant having prepared for a former trial 
which the' plaintiff delayed, and would not proceed then, 
but noW ſtirred a trizl on again, whereupon the defen- 
dant prayed, that it might be ſtayed on ſuggeſtion, that 
his material witnefles were matriners, and now going to 
ſea with the fleet, and would not be ready till Michael- 
mas term next. 'I he court agreed to examine the wit- 
nefies by conlent of parties before the Ch. ]. the trial 
being to- be before him, and that the plaintiff, if he 
would, might croſs-examine them. 2 Kt. 13, ol, 32, 


becomes the party intereſted, his hand may be proved at | Paſch. 13 Car. 2. B. R. Catline v. Pidgeon, 
law ; ſo if a witneſs to a deed becomes blind. Then the A witneſs not to be examined viva vice at the hear- 
cauſe proceeded to trial at bar in C. B. where the whole [ing. Toth. 287. cites Wright v. Moor 6. Cor. 1. 
court held theſe depoſitions could not be. read without To examine witnefſes ppon oath for proof of acquit- 
conſent, the parties being living ; but the defendant con- | tances, payments, and other diſburſements upon hem- 
ſented, and had a verdict for him, and the plaintiff ob- [ing. Teth. 287. cites Comes Kenrice v. Gore, Paſe. 
tained a new tria}, and then would have had the fame |6 Car. | 
order; but my Lord Keeper ſaid, Since the judges had | Nota pro regula. Examination of witneſſes by inter. 
reſolved otherwiſe, he could not take upon him to make | rogatories out of the term, by Fofter Ch. }. is extra- 
that evidence which was not, and therefore only ordercd | judicial, and not to-be allowed, though the party con- 
| ' they ſhould be read in evidence, as by law they might. | ſent z contrary by Twiſden and Wyndham, conſenſus (if 
| Abr. Equ. Caſes 224. Trin. 1702. Holcraft v. Smith. according to law) tollit errorem; and the court may as 
; Depoſitions were taken in Chancery in perpetuam re | well allow the examination of witneſſes before a judge 
memoriam; and it happened afterwards that the inheri- | by depoſitions, as read the affidavit of a perſon abſent ; 
tance of the ſame land deſcended to a perſon who was | this is no more than the law allows. - 1. Keb. 36. pl. 58. 
ſworn as a witneſs, and he .was now a party to the ſuit | Paſch. 13 Car. 2. B. R. Blake v. Page. 
in ejetment ; and upon a queſtion in C, B. whether | Tf one witneſs be examined for the defendant de bene 
theſe RO could be read, Trevor Ch. ]. held they | e//z, to preſerve his teſtimony upon a bill preferred, and 
ought 3 but Tracy and Blencow contra; whereupon Tracy | before anſwer, and upon an order in court for his exa- 
went to B, R, for the opinion of the court, and per | mination-made upon hearing counſel on both ſides ; and 
cur*, They ought not to be read ; for the only intent of |if after anſwer the witneſs dies before he is examined 
fuch depoſitions was to perpetuate teſtimony in caſe wit- | again, the anſwer coming: on the 28th of Ned. and the 
neſſes died, and they cannot be read in any caſe between | witneſs's death happening on the 18th of December fol- 
other parties till after the death of the witneſs, who is to | lowing, and he. being fick all. the mean time, ſo that he 
appear and give evidence viva voce as long as he lives : | could not go to: be examined; the. examination of ſuch 
much leſs can they be read in this caſe where the witneſs | witneſs ſhall not be read in evidence, becauſe it was 
himſelf is a party. 1 Salk. 286. Mich. 2. Ann. Tilly's caſe. | taken before iflue joined in the cauſe, and he might bave 
The depoſitions of one in [reland, 'or elſewhere out of | been examined after; and the defendant did not appear 
England, where no proceſs will fetch him, may be read |to be in contempt. | Held upon evidence in the Exche- 
as evidence to prove the record, as alſo in caſe one be | quer per curiam, by advice of all the other Judges con- 
lick, &c, Per Gould and Powell J. It is better to have | ſulted with thereupon. Hardr. 315. pl. 6. Adich. 14 
witneſſes viva vece, where they may be had ; but ſup- | Car. 2, Brown's caſe. | 
ſe the record be out of the Queen's dominions, or in 'The witneſſes may be examined before a Judge by 
the I/eft-Indies, or in Scotland, a depoſition would do in | leave of the court, as well in criminal cauſes as in civil, 
' ſuch caſes: per Powell J. The law requires the beſt evi- | where a ſufficient reaſon appears to the court, as going 
dence that can be had ; but we cannot compel any one | to ſea, &c. and then the other fide may crofs examine 
to come out of Jreland, nor oblige any one to goand in- | them. Comb. 63. Mich. 3 Fac. 2. B. R, Mather v. Port: 
form himſelf in order to be a witneſs ; but the rule is to| In a trial at bar, 4ay 14, 1705. of an ifſue out 
be interpreted with reſpe&t to the perſons depoſing, | Chancery to try if a leaſe was made in purſuance of a 
as that a man's affidavit ſhall not be read when he is here | power, which was to make leaſes for the belt rent that 
to give his evidence viva vocez yet the depoſitions of | could be got; a witneſs named Ru/hbley was examined in 
thoſe that are abſent may be read ; per Holt Ch. J. and | Chancery concerning the value of the land, having oy 
| ) collecto 
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dljeftor of the rentsz and at the time of his examina | 
| tion in Chancery he referred to and conſulted, his rental. 


But now at this trial he was become blind, and there- 
upon his examination 1n Chancery, and depoſitions there 


were admitted to be read.; becauſe if be had been fa ill as 
that he could not have come to the trial, they had been 
good evidence, and now he 1s diſabled: to conſult the 
rental, by the at of God, and therefore the ſame reaſon 
holds, He alſo gave evidence 0 what he remem#cred be- 
fides. 2 Ld. Rams Rep. 1166, Eaſt. 4 Ann. Kinſman 
V, Cruks R 7 | ; | | 
"Where a ſupplemental bill is brought after publica- 
© tion in the original cauſe, it is irregular to examine the 
witneſſes to a matter that was in iſſue, and not proved 
in the origina! cauſe, and ſuch proofs are not to be read. 
March 31, 1725: Tab. Bagnall v. Bagnall.. _ | 
E xemplificat-on. In afſiſe, he who pleads a recovery 
1a wiit of right in court-baron in bar of aſlife before 
Juſtices of aſfile, ought to ſhew the record exemplified 
under the ſeal of the Chancellor, and otherwiſe it is no 
plea, and it ought to be removed into Chancery by recor- 
14, (ce. and-then-to-be exemplified; Br, Barr. pl.. 95. 
cites 28 Ed. 3. and Fitz. tits Aſſiſe. | 

By ſtat. 3 and 4 £4. 6. cap. 4. jef?. 2. © All perſons 

which ſhall claim by force of any patents to be made by 
the King, and all other that ſhall have an eſflate or in- 
tereſt in any lands, offices, or other things, by or under 
ſuch patentees, , may convey unto themſelves title, as well 
againlt the King as againſt any other perſon, by ſhew- 
ing forth the exemplification or conſtat of the roll, or 
of ſo much thereof as ſhall ſerve forthe: matters in va- 
riance, under the Great Seal; and the exemplification 
or. conſtat *of the inrollment ſhall be of the ſame force, 
as the firſt letters patent ſhould be, or if the ſame were 
pleaded or ſhcwed. 

Exempl fications of depoſitions taken in Chancery to 

ove one's being-.of age when he levied a fine, was al- 
| cat as eyidence, and the jury regarded it more than 
the fines being reverſed for non-age. Dy. 3ol. pl. 40. 

Trin, 13 Eliz. | 
By ſtat. 13 Eliz. cap.. 6. *©* An exemplification, or 
conſtat of a patent under the Great Seal is ſufficient for 
the patentee.” X | | er 
And by the ſame ſtatute, & An exemplification of the 
inrolment of the letters patent by #7. 8. E. 6b. 2u. M. 
Ph. & M4. Yu. Eliz. or any of them, ſince the 4th of 
Feb. in the 27th H. 8. or hereafter to be granted by the 
Queen, her heirs or ſucceſſors, ſhall be of as good force 
to be ſhewn and pleaded in behoof of the patentees, their 
heirs and ſuccefſors, and afligns, and every other perſon 
having any eſtates from, by, or under them, or any of 
them, as well againſt the -; Og her heirs or ſucceſſors, 
as againſt any other perſons whatſoever, as if the letters 
Patent themſelves were produced.” 

By ſtat. 17 Eliz, cap. 9. ſe 8. © The exemplifica- 
tion of records of any fine or recovery inrolled, or any 
part thereof, in the twelve ſhires of //ales, and the town 
of Haverfordwe/?, under the judicial feal, or in the 
counties palatine, . under the ſeal of the reſpeCtive county 
2" ſhall be of as good force as the original record 
itſelf,” 
In ejeAment upon the iſſue of Not guilty, the defen- 
dant gave in evidence a recovery in //ales in a quod & 
deforceat, and iſſue being tendered thereupon, the defen- 
dant produced an exemplification under the ſeal of the 
great ſeſhons, but not the record itſelf, whereupon the 
plaintiff demurred to the evidence ; and after long argu- 
ments it was faid by the judges, that an exemplification 
of a record in J/ales might not be given in evidence 
while the record itſelf is in being, unleſs the ſame were 
exemplified under the Great Seal, and then the court 
ought to take notice; but not of other inferior ſeals, 
but an exemplification may be produced in evidence in 
the ſame court to prove a record upon a zul tiel record 
pleaded ; but agreed, that a ſworn copy of a record in 

Wale might be given in evidence. 

120. Trin. 1658. in Scacc, Oliver v. Gwyn. 

Copies of depoſitions are not to be allowed to be exem- 


plified. *2 Chan. Rep. 36. 21 Car. 2. Brabant v. Perne. | 


Vor, I, N? 65. 


ard. 118, 119, 


a RR - 

| The defendant ſetting up an intail, the plataiiff exhit. 
bited an exemplification_of a-recovery in he Margoi of 
Winchefler's court in ancient demeſne ; the other fide ob. 
jected, 'T hat they did not prove it a true copy ; but becauſe 
it was ancient, the court ſaid they ſhould not be fo ftrict 
uporr the evidence of it, for the other fide ſaid the court- 
rolls were burnt in the Baſeing-houſe in the time of the 
wars 3 and Tales ſaid the mayor of Briflo! had offered in 
evidence an exemplification of a recovery. under the town 
fea!,, of houſes in Briffel, the records. being burnt; 
and that exemplification was allowed; for evidence. - x 
Ad, 117. pl. 17. Poſch. 26 Car. 2. B. R. Gran v. 
of mays | | ; 

n eviderice to a jury at bar of. E/ſex in ejetment 
Maynard. pro defendant offered an he IN under 
the great-ſeal in 1588, of depoſitions in . Chancery; 
whereby a conveyance made in 86, and loſt, was proved, 
and the court agreed, that being ſo old, and the records 
of the rolls burnt fince, it is good evidence, though the 
bill and anſwer were not in it, which, per Twiſden and 
Maynard, was uſed but thirty years laſt paſt, and before 
1t was not uſual to inſert the bill and anſwer ; and this 
was given in evidence- in a former trial here at bar, tho' 


Richard Myr his father, under. whom the plainti 
claimed as heir, the defendant as purchaſer, becauſe the 
depoſitions of ſuch are never publiſhed without notice 
given to both parties. 2 Keb. 31. pl.65.. Paſch, 18. 
Car, 2. B. R. Blower v. Thetchmore.. gu | 
Exemplification of letters patent of a grant of fee- 
farm rents was produced, but ſo far only as concerned 
this grant was ſhewn forth, and good, 
3W.& M. in B. R. Tucker v, Hodges, 
Will exemplified under the great ſeal is no evidence 
to a jury in cjetment. Comb. 46. Paſch. 3 Fac. 2. 


B. R. Anon; * 

In -replevin, exception was taken to the avowry, that 
the demiſe of the manor for ninety-nine years was alleged 
to be to Sir 7. B. &c. by indenture under the great 
ſeal, protet by inrollment of the ſaid indenture in Chancery 
it appears, but did not produce any exemplification orcon« 
ſtat thereof; but aſter it is alledged that this indenture is 
loſt ; but that the ſaying that the indenture is loſt is not 
ſufficient ; for if this ſhould be allowed, the ſtatute of 
& 4 Ed. 6. cap. 4. was made to no purpoſe, by which 
alt in ſuch caſe, title may be made by producing an ex- 
emplification or conſtat, Wc. and to this all the court at 
firſt inclined, if it was not aided by the confefling it in the 
bar by a direCt bene & verum eft ; but afterwards Powell 


was not fully reſolved per curiam; and the reporter adds 
a quere alſo if advantage can be taken of it unleſs by 
ſnecial demurrer. 2 Lutw. 1171, 1172. Hil. 1 IJ. & 
M. in caſe of Hill v. Bolton. | 
 Exemplification of part of a patent not allowed to be 
read in evidence, notwithſtanding the ſtatutes of 3 & 4 
E4. 6. & 13 Eliz. in caſes where the other fide have 
not time to conſult the patent roll, and ſo may be ſur- 
priſed by an imperfeQ exemplification. Chan. Prec. 59. 
pl. 56. Mich. 1695. Attorney General, at the relation of the 
inhabitants'of Staines v. Taylor, ; $6 4 
Plaintiff would have read in evidence an exemplifica- 
tion of part of a patent ; but defendant obje&ted, that no- 
thing but the patent itſelf, or an exemplification, or 
copy of the whole, could by law be evidence; and it was 


ſtatutes 3 & 4 Ea. 6. & 13 Eliz. where the other fide 
have no time to conſult the patent roll ; and ſo may be 
ſurpriſed by an imperfe& exemplification. Chanc. Prec. 
59. Mich. 1695. Attorney General, at the relation of the 
inhabitants of Staines v, Taylor. 

To prove the delivery of goods to a maſter of a ſhip, 
an exemplification of the entry thereof was offered in 
evidence, which entry was made in the cuſtom-houſe 
books at Rotterdam, atteſted by a public notary, and 
ſealed with the public ſeal there ; but the court would 
not admit this exemplification to be'pgiven in evidence. 


8 Med. 75. Paſch. 8 Geo. The King v, Maſon. | 


9M. | Fine, 


it appeared to be a bill of diſcovery by Francis Moor md. | 


Carth, 209. 


and Rookby Juſtices held, that it was not aided ; but this: 


not ſuffered to be read in evidence, notwithſtanding the 


: 
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Fine. A fine may be piven in evidence to a jury, |ifſue, whether partel or not parcel, as they mas i ..; 
tho' not under the ſeal of as court or f 4 wha Pl. C. [ot a modus ; coram Baron Bury, at Fee Gros Er 19g 
4io. Mich. 13 & 14 Eliz. Newys v. Lark. JT. 

Foreign letters in a flrange language. In a cauſe in | Queſtion in cement, whether ſuch a parcel be 
Charc. between two Jews, ſeveral letters written in Por- [to one or other ; the declaration of a perſon who held 
tugueſe were tranſlated (without order of the court) and under both, and by deed was allowed as evidence by Lord 
the Engli/b copies were proved to be true copies of the. Ch. ]. Hardwicke. Summer aſlizes at Exeter 1735, bes 
originals ; but per Maſter of the Rolls, 'Thefe are no [tween Rol, v. Fellow. rag 
evidence, for the court always appoints a tranſlator, and In the caſe of murder, what the deceaſed declared after 
he would not allow cheſe Engliſh copies to be read, al- the wound given, may be given in evidence, Coram 
though it was ſaid the Portugueſe letters were alſo proved. King Ch. J. apu1 Old Baily, 1720. King v. Eh. y_ 
Paſeh. g Gee. in Chanc. In Trowter's caſe, Paſch. 8 Geo. B. R. the court would 

Goldſmith's note. Goldſmith's note to pay is evidence | not admit the declaration of the deceaſed, which had been 
of his receiving money. 1 Salk. 283. pl. 14. Hill. 12 | reduced into writing, to be given in evidence withour 
Will. 3. Ford v. Hophins. | _——_—_— the writing. | E278 

Grardian's anſwer in Chancery. On a trial at bar in| ZHeralds boots. Herald's books were admitted to be 
ejetment this queſtion aroſe, whether the anſwer of a | good evidence for triers of a challenge, to prove coulnare 
guardian in Chancery ſhall be received as evidence in |in the ſheriff. 2 Plow. 426. a. Mich, 14 & 1; Bl 
B. R. to conclude the infant, there being ſome opinions | C. B. in the caſe of Vernon v. Manners. 
that it ought to be read ; and the defendant's counſel in- In ejeCctment at a trial at bar, a herald's book bei 
Gſting on the contrary, Mr. Juſtice Zyres being the purſne | ancient, was admitted as evidence to prove a pedigree ; 

Tuſtice was ſent to C. B. to know their opinion, who |and an inquiſition poff mortem is likewiſe evidence but 

returning made this report, That the Judges of that court | not concluding evidence. 2 Fones 224. Mich. 34 Oar: 2. 

were all of opinion, that ſuch anſwer, ought. not to be | B. R. Earl of Thanet v. Fofter. 

read as evidence, for it was only to b ing the infant into | In this caſe the vifitation-book of the county of Jer. 

court, and to make him a party. g3 Mod. 258. Mich. | cefler by the heralds, was allowed as evidence, being an 

1 W. & M. in B. R. Bggpleſlon v. Speke. | original, but a copy has been often diſallowed. Comb, 6 

Hearſay. To prove a diſcharge of tithes by unity of | Mich. 3. Fac. 2. B. R. Matthews v. Port. EF 
poſſeſſion in the time of the abbot, and at the time of the | An entry in the herald's office ſhall not be allowed good 
diflolution, two perſons teſtified, that they had ſeen a deed | evidence to prove a pedigree for an heir: becauſe they are 
of appropriation of the parſonage to the abbot, for which | not matters of record, but allowed only as circumſtantial 
reaſon they verily thought there was an unity of poſſeſſion | evidence. L. P.'R. $39» 

at the time of the diflolution ; but it was ruled to be no] Herald's books not allowed as evidence to prove a 

mow ; for it may be intended not to continue, and a con- | digree at Sarum aflifes, Lent 1719. coram Forteſcue A. in 

ultation was granted, but they faid that hearſay ſhall be | cjetment; for he ſaid it was made up by the party that 
allowed for a proof. Cro. E.'228. pl. 1y. Paſeb. 33 | ſigned it, and returned into the office, and not the entries 

Eliz. B. R. Stanſham v. Cullingtan. | of any public office. | 

Hearſay from others is not to be applied immediately | Hiftory. Speed's Chronicle was given in evidence to prove 
to the priſoner ; however thoſe matters that are remote | the death of //abel! Queen Dowager to £4. 2. tho' May- 
at firſt may ſerve to prove there was a general conſpiracy { nard ſeemed to oppoſe it ; and Dolbin ſaid it was done 

to deſtroy the King and government ; and ſo was the | confent; yet the Chief Juſtice ſaid, he knew not what 

conſtant rule and method about the popiſh plot, firſt to | better proof they could have; and Waller ſaid, that in the 

produce evidence of the p!ot in general ; by Ch. J. cites | Houſe of Lords it was admitted by them in Lord Brids- 

S$idney's caſe. Tri. per Pais 56. water's caſe. Skin. 15. pl. 16, 33 Car. 2. B. R. Lad 
Being told by perſons of good credit all along the road | Brounker v. Sir Robert Athyns. | 

of the Parliament's prorogration, is good evidence of no- | In ejettment for the barony of Cockermouth, and all the 

tice in an aCtion of falſe impriſonment. 2 Show. 300. pl. | honours, manors, &c. of Foceline the late Earl of North- 

302. Paſch. 31 Car. 2. B. R. Verden v. Deacle, | umberland of the family of Percy in the county of Cum- 

On a modus alledged, it was agreed, that where the | ber/cnd, Sir William Dugadals book of the Baronage of 
ſtatute appoints proof of the ſurmile to be by two, it is | England was offered as evidence ; ſed non alloucatur. 2. Jo. 
ſufficient if two affirm that they have known it to be ſo, or | 164. Mich. 33 Car. 2. B, R. Percy v. | 
that the common fame is ſo. Noy 28. Anon. | Dugdale's Monaſticon was refuſed in evidence to prove 
| On a modus ſuggeſted, and iſſue joined upon it, the | the abbey of Fountains of the order of Ciftertians in the 
witneſſes ſaid, - that for a long time, as they heard ſay, the | Exchequer in this term, becauſe it might be proved by 
occupiers of that farm, Wc. had uſed to pay annually to | the records in the Court of Augmentation ; the fame law 
the parſon three ſhillings for all tithes ; and it was agreed, | of Dugdale's Baronage in Percy's caſe ; /e quel jeo obſervavi. 
that a proof by hearſay was good cnough to maintain the | Skin. 624. pl. 17. Mich. 7 W. 3. B. R. ia the cafe of 
ſurmiſe, within the ſtatute 2 E. 6. Noy, 44. Webb v.| Steyner v. Droitwich Burgefſes | 

Potts. Deed was produced 1 /#, & M and chronicles were 

If a witneſs ſwear in a cauſe and dies; per cur” held, | admitted to prove that King Philip did not uſe the {tyle 

- that in another trial one that heard him may upon oath | which was not in the deed at that time. 12 41cd. $6. 

repeat his teſtimony, and it ſhall be good evidence. | Mich. 7 WF. 3. cites Neal v. Fay. 

2 Show. 48. pl. 33. Paſch. 31 Car 2. B. R. King v.| Upon an ifſtic out of Chancery, whether by the cuſtom 

Carpenter. | of Droitwich, ſaltpits could be ſunk in any part of the 

hough a hearſay was not to be allowed as a direCt evi-| town, or in a certain place only, Camden's Britannia 
dence, it may be made uſe of to this purpoſe, viz. to| was offered in evidence but reſuſed ; for the court beld, 
prove that a man was conſtant to- himſelf, whereby his | that a general hiſtory might be given in evidence, to prove 
teſtimony was corroborated. x Med. 283. pl. 29. Trin.\ a matter relating to the kingdom in general, becauſe the 

29 Car. 2. B. R. Lutterel v. Reynel. nature of the thing requires it, but not to prove a paſ- 

In ſuit between A. and B, A. produced a deed. In a] ticular right or cuſtom. So in the caſe of-St. Katherin?s 
ſuit afterwards between C. and . it was wya voce proved, | hoſpital, Hale Ch. }. allowed a chronicle to be evidence 

that 4. in a cauſe between A. and B.' produced ſuch af of a particular point of hiſtory in E. 3. time. x Saſk. 281. 

deed which proved ſo and ſo, &c. Per cur”, It is good| pl. 9g. Mich. 7 IF. 3. B. R. Stainer v. Burgeſſes of Drait- 

evidence; for here A. may give that very deed in| wich. | 

evidence if he will, which C. cannot, becauſe it is in There was a trial at bar concerning. the right of vi- 

A.'s cuſtody: Carth. 80. Mich. x W.& M. B. R: Eccle | fiting Univerſity ccllege in Oxford. One ot the ifſecs 

flene v. Speke. in this caſe was, whether King Alfred was founder? 
| © The ſaying of o!d men not to be given in evidence on and the counſcl for the plaintiff would have given * 

, f d ea 
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dence ſeveral hiſtorians as to this point ; but the Ch. J. 


declared; that ſuch evidence is never admitted, unleſs in 
roof of a point concerning the government; the reſt of 
the court. did not deny it ; accordingly it was waved. 


| t Barnard. Rep. in B: R. 14 Paſeh, 13 Gee. I Cockman | 


-— 


v. Mather. _ IH PP WRC OY pe '1 

Indorſement. Tn debt by adminiſtratix on a bond. to 
*nteſtate dated 35 years ago ; at the trial. the plaintifF of-' 
fered in evidence an indorſement by the inteſtate's own 
hand of the payment of intereſt for one year after the 
bond was nine years old; but the Ch. ]. who tried-it; 
would not admit it, becauſe the indorſement being all his 
own hand-writing, might be made at one time and dated 


- 2t another, and being made by himſelf ought not to be 


iven in evidence for him; plaintiff was nonſuited ; and 
on a caſe ſtated by way of reference for the opinion of the 
court, it was agreed for the plaintiff, that the rule that 
no man can be evidence in his own cauſe is diſpenſed with 
in caſe of neceſſity, where no other evidence can be had, 
as in the plaintiff's caſe, and the rather as it is to prove 
money paid in diſcharge of the defendant. Urged «# contra, 
that it o, any one, who gets the poſſeſſion of an old 
bond, may charge the obligor after payment, by making 
ſuch an indorſement. Per two. Juſtices, No judgment 
can be given, as it comes not judicially before the court ; 
but after ſaid it was a queſtion for the jury, whether this 
was a true indorſement or not, and that this might be 
admitted, becauſe ſuch indorſements are daily made, and 
at the requeſt of the obligor, and is the ſureſt evidence, 
becauſe acquittances may be loſt, whereas the indorſe- 
ment continues as long as the bond itſelf ; Ch. J. difen- 
tiente; it was adjourned. 8 Med. 279, Trin. 10 Gee. 
Serle v. Barrington. J 
Inqueſt of office. An inqueſt of office is no concluding 
evidence. 2 Fo. .224+. 34 Car. 2. B. R. King v. Forfler. 
An inquiſition not-admitted to be read” as evidence, 
there bging no commiſſion to warrant it. - Fan. 23, 1717. 
MSS. Tab. Auſtin v. Nichols. © 
An old inquiſition po/t, mortem read as evidence without 
producing the commiſſion, MSS. Tab. Feb. 6, 1726. 
Anderton v. Magawly. by 
Inrollment of deeds. It was, faid by Glyn, Ch. ]. that 
if divers perſons did ſeal adeed, and but one of them ac- 
knowledge the deed, and the deed is thereupon inrolled, 
this is a good inrollment within the ftatute, and may be 
iven in evidence as a deed inrolled at a trial. Sy. 462. 
Mich. 1655- in a trial at bar, Thurle v. Madiſon. 
Inrollment of a deed which needs no inrollment 1s no 
evidence. 1 Keb. 117. Mich. 13 Car. 2. Eden va Chalk- 
A queſtion ariſing whether an inrolled deed ſhould be 
evidence without farther proof, a difference was taken 
where the eſtate paſſes by the inrollment, as in a bargain 
and ſale, there it is an evidence ; but where it is only for 
ſafe cuſtody, there it is not, otherwiſe than againſt the 
rty who ſealed it, and all claiming from, by, or under 
im, and fo far it ſhall. 2 Freem. Rep. 259. pl. 327- 
Trin. 1702. Lady Holecreft v, Smith. ; 
At a trial at bar in ejeQment, the queſtionwas upon 
a commencement of a leaſe, which was to be upon the 
determination of a leaſe then in being to Queen El:za-- 
beth, of certain lands belonging .to the church ; and to. 
prove ſuch leaſe to the Queen, an ancient book, in which 
entries were of leaſes of theſe lands fince Henry VIlth's 
time, and this was found amongſt the evidences of the 
biſhop's (this being biſhop's land), was offered, but oppoſed 
becauſe not ſuch good evidence as they might have. had : 
forthe leaſe being made to the Queen, it muſt have been 
inrolled, and then they might have brought a copy of the 
inrollment ; for without an inrollment the Queen could 
not take, and it is better evidence of a leaſe in. fat as 


; well as in law than the book, and therefore muſt be 


produced. -6 Med. 248. Mich. 3 Ann. B. R. Stilling- 
fleet v. Parker. . 

By ſtat. 19 Ann. c. 18, © Where in any declaration or 
pleading whatſoever, an indenture of -bargain and ſale 
inrolled ſhall be pleaded with a profert hic i curia, the 
perſon ſo pleading. it may produce a copy of the inrol- 
ment of mn bargain and ſale, POP being examined with 


4 


| proved oft-oat 
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the oor 9X and figned by the pro officer, and 
-oath to be a true Copy, ſhall be of the fame - 

che 54 the vgriginal indenture of bargain and ſale were 

produced. ob 4 | ; 

« Provided; that this a& {hall hot give any benefit in 
pleading, -or deriving a title to'any rent which bath not 
been paid or levied within. twenty years neit before the 
time of ſuch pleading, or deriving a title.” 4 

Inſpeximus. It is ſaid, that one may not ſhew in evi- 
dence to a jury an inſpeximus of a deed inrolled in Chans 
cery, unleſs it be'a deed of bargain and fale inrolted here 4 
for if it be a deed pf feoffment, he muſt ſhew the deed 
itſelf, for the inſpeximus is no matter of record ; but per 
Rl] Ch. J. Though it be the inſpeximas of the inrolment 
and not of the deed itſelf; yet if it be an ancient deed it 
may be given in evidence. Sty. 445. Paſch, 1655, 
Anon. 

The defendant, in an ejeQment on a trial at bar, gave 
evidence on an inſpeximus of a-leaſe by the abbot of B; 
which the court diſallowed, being a private deed, and 
may be forged, and an y ry lies only of matter of 
record ; whereupon they ſhewed an allowance of the ſame 
_ in oy one # it eng which per cur”, is 
£00d* againſt the King. 2 Keb. 294- pl. 79, Mich. i 
Car, _. R. Kirby . Gibbs. mY - Ng 9 

A conſ/lat or inſpeximus of letters patent made ſince the 
27 H. 8. may be pleaded by the King's patentees, or 
any claiming under them, as well againſt the King as any 
other. Hawk. C. L. 311. (a25.) | 

nventory, In an aCtion of trover upon Not | guilty 
pleaded, an inventory of the goods was given in evidence 
to the jury, as the goods were appraiſed by pphoIſterers ; 


judgment for the plaintiff. 4 Leon. 24.3. pl. 296. Paſch. 

Fac. C. B. Arden v. Goad. © | Þ 4 gi b | 
Jones moved, that Hoftings ſheriff of Middleſex might 

bring / in an inventory of goods taken in etecution by 


| fiert facias for evidence (in trover) of the value of the | 


goods, which the court granted in a ſuit between other 
parties, the ſheriff being not charged, albeit he be not 
compellable on ſuch a writ, but only on extent, and he 
agreed to bring it at the trial jf he could find it. 2 Keb. 


277. pl. 39. Mich. 19 Car. 2. B. R. Baxier and Cram- 
field v. Seix, © wi; 41 
Fointenancy, Jointenaney cannot be given in evi- 


dence, but muſt be pleaded in abatement. L. Evid. 331. 
pl. 27. cites Trials per Pais 207. Hill. 1652. Fottes v, 
Randal, | b * I&48 Ep ; 
Fournal. Journal of the Houſe of Commons is no evi. 
dence, becauſe they have no power to give an oath; per 
 Zeffries Ch. ]. in Ogstes's trial, 
| * - Journal of the Houſe of Lords proved and' admitted in 
the biſhops? trial, to prove the King's ſpeech 1662, and 
the opinion of the Houſe of Lords about the King's powet 
in eccleſiaſtical affairs. Vin. Ev. 122. 
| Minutes of proceedings in courti. In an aQtion for a 
' malicious proſecution brought againſt the defendant, for. 
indiing a bailiff for forcibly taking away his goods 
without a legal authority, the plaintiff, to juſtify his 
having authority, produced the minutes of a judgment in 
| the court-baron, and likewiſe a warrant for execution. 
made upon it ; but the Judge was of opinion, that the: 
judgment ought to. have been drawn- up, and that the. 
minutes were not evidence of it. Accordingly the plain-"_ 
tiff .was nonſuited, though Serjeant Ur/ing ſubmitted' it, 
that 2 Adod. 3ob. is contrary to the Judge's opinion. 
2 Barnard. Rep. in B. R, go6. Hill 5 Geo. 2. Pitcher v. 
Rinter. © : | 
Negative, In what caſes a negative muft be proved, and 
what ſhall be proof thereof. In a ſuit for tithes in the 
ſpiritual court, the defendant pleaded, that the plaintk 
had not read- the | hirty nine Articles z- and- the eourt pur. 
the defendant to proye it, though a negative; whereupon” 
he moved for a- prohibition, which was denied; for in this 
caſe the law will preſume. that a- parſon- has read the Atti- 
cles, for otherwiſe he is to lofe his benefice'; and whet. 
the law preſumes the affirmative; then' the negative is to 
be proved. I Rell, Rep. 83 ple 29+ Michs 12 Fac B. R. 
Marke v, Butler, v Ls. 54 


Witneſſes 


EVIL. 


Witneſſes cannot teſtify a negative, but an affirmative, | 


4 Inft. 279. cap. 4: | ay 
Where there is an affirmative affidavit and a negative 

affidavit, the affirmative affidavit of the plaintiff is to be 

taken. Crumb. 18. Paſch. 2 Fac.” B, R. 

* Defendant ſwore an affidavit, and information againſt 

him for it, although a negative cannot be proved, yet the 


court direQed that they ſhould brſt give their probable | 


evidence, and that the defendant ſhould afterwards prove 
his affirmative if he could. Cumb, 57. Trin. 3 Fac. 2. 
B. R. The King Vs Combs, | 

Nonſuit. Debt on bond, in which obligee had made a 
material raſure, defendant pleaded non eff  ſafium, and 
plaintiff finding that defendant upon oyer had diſcovered 
the forgery, he countermanded the notice ; the court 
ſaid, the beſt way was for the defendant to carry the 
cauſe down by proviſo, and if the plaintiff would ſuffer 
himſelf to be nonſuited, whereby the ſuit would be at an 
end, and the plaintiff intitled to take his bond out of 
court, yet that nonſuit weuld be great evidence againſt 
him in another aCtion to be brought thereupon, 6 Med. 
233+ Mich. 3 Ann. B. R. Selby v. Green. 

otary public's certificate. It was reſolved, that a copy 
of an agreement regiſtered in Hellant!, and atteſted by a 
public notary there, may be given in evidence for the 
now defendant, eſpecially ſince he proved that the plain- 
tiff took out another copy of the ſame agreement, and 
would not now produce it ; therefore the copy which the. 
defendant had taken out was given in evidence ; for it is 
Plain that the plaintiff knew the agreement, ve raving | 
taken a copy thereof, ſo could not be ſurpriſed. 8 14:2. | 
22. 11 Geo, Sir Fohn Walrond v. Jacob Senior Henricus 
an Moſes. 

The court held, that a plaintiff who was in Holland 
might make affidavit there, and get it atteſted by a pub- 
lic notary ; and that it ſhould be admitted as evidence 
to hold the defendant to ſpecial. bail here. 8 Mod. 233. 
Adich. 11 Gee. 1n the caſe of Sir Fobn Walrond v. Jacob, 
&c. PER Fg 
- Office found. Nota z by Coke and Bryan, an office be- 
fore an eſcheator ſhall not be given in evidence, unleſs it 
be exemplified ; for it ſhall not otherwiſe be delivered to 
the jury, unleſs it be under the great-ſeal of England, 'no 
more than a teſtimonial ; and it is good law. Bro, Gen. 
1]. pl. 75- cites 21 Ed. 4. 25, | 

Office of p2/? mortem found was held to be no concluding 
evidence. 2 Fones 224. Mich. 34 Car. 2. B. R. Earl 
of Thanet's caſe. | 

Par ltzament-rol/'s. Upon view of the Parliament-roll of 
the ſtat. 2 Ed. 6. for payment of tithes, and comparing 
it with the declarations in the cauſes between Bowes and 
Broadhead, and Burreſ/ton and Herbert, it was found, 
that the ſtatute was rightly recited, notwithſtanding 
what had been objected, and the journal-book of Par- 
liament produced to the contrary z and thereupon judg- 
ment was given in both caſes ; and court ſaid, that they 
were to be ruled by the Parliament-roll, and not by the 
journal-book. And the ſame day, in the caſe between 
Boyer and Tantulyar, for the ſame reaſon, and the court 
ordered the Parliament-roll to be brought into court the 
next term, to make it appear whether an adjournment in 
Parliament was well recited, and would not credit the 
jJournal-book. Style 155. Mich. 1649. B. R. Anon. 

Parol evidence. Parol agreement or evidence is not to 
beradmitted againſt a deed, or a tryſt expreſſed in a deed; 
yet a declaration fully proved, and made before a deed 
was drawn, and it appearing plainly to be the deſign of 
executing the deed for a particular purpoſe, is proper and 
Tight. - 2 Chan. Caſes 180. Mich. 2 Fac. 2. Harvey v. 
Harvey. | 

Parol evidence may be given concerning the eleCtion 
of an alderman, Ec. 1n a corporation, againſt an entry in 
the corporation books by the town-clerk, or other officer, 
for theſe may be cooked up for the purpoſe ; per Parker 
Ch. ]J. Paſch. 4 Geo. B. R. | 
 — Parol evidence admitted to prove the effeCt of a record 
loſt, -and of another obliterated. Ft. 6, 1726. 48S. 
Tab. Anderion v, Magawly, OL Ls ns wack 
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| of theni. Stfan. 210. 


created a ſtrong preſumption of a truſt, Lord C 


þ 


k 


, 


proof; as if one be run through the body with a ſword 


county of L. appropriate, which, as a parſonage impro- 


Patol evidence not admitted to fix the | conſt IRE 
a will, Stran. 1261. _ "op : a oC 
Parol evidence may be given of the condition of 


3 ga 4 e 
and the manner of keeping them, but not. of records, 


the matter 


Parol evidence not admitted to explain a depoſition 
Gran 300... wy : 
A bill brought to ſet aſide an aflignment of a' lesr 

hold eſtate, &c. upon ſuggeſtion that it was not intendea 
as an abſolute aſſignment, but ſubjeCt to a truſt for the 
plaintiff's benefit: though no expreſs truſt in the deed 
yet as it might be colleCted from circumſtances arif, 
out of the aſſignment itſelf, and other circumſtance? 
| a trul hancellor 
ence to explain this tranſaftion. Je. 


' 


admitted parol evid 
kyns's Rep. 447. | | 

Though there can be no parol declaration of a truſt 
fince the 29 Car, 2. yet parol evidence is proper here in 
avoidance of fraud intended to be put upon the plaintf, 
Atkyns's Rep. 448. | 

A perſon left to A. 207. per ann. by a codicil to his 
will, and after talking of making another codicil, ang 
leaving bim 15 /. more, the attorney told him, that if 
B. C. and D. whom he had made deviſees of his eſtate 
would give him a bond to pay him 151. per any, it 
would be ſufficient; B. being preſent, promiſed that he 
and the deviſces would, and a draught was prepared, but 
not executed ; teſtator lived five, weeks aſter, 'and 4, re- 
mained nine years without demanding the performance 
of the promiſe or draught to be perfeCted, and then brings 
his bill ; diſmiſſed at the Rolls, *and, upon appeal, decree 
of diſmiſſion affirmed. Athyns's Rep. 448. 

The court will not add a legacy to a will upon parol 
proof, though it concerns the perſonal eſtate only; a fertiori 
where it intends to charge lands. Atkyns's Rep. 449. 

Preſentment of the foreflers. The preſentments of the 
officers of the foreſt was ſufficient evidence, that ſuch 
wood and timber was felled, and there was no other evi- 
dence given, 1 Fo. 268. 8 Car. tin. Windſor. IWhit- 


lock's caſe. 

Ben - Length of time. Preſumptions are of 
three ſorts, viz. violent, probable, light, and temerary ; 
violent prefumption is many times plena prebatin, a clear 


in a houſe, whereof he inſtantly dieth, and a man is ſeen 
to come out of that houſe with a bloody ſword, and no 
other man was at that time within' the houſe ; probable 
preſumption moveth a littie ; but preſumptio lewis, or a 
light preſumption, moveth not at all. Cz. Zi. 6. 6. 
cites Bra&7on. \ 

The abbot of S. held the parſonage of B. in the 


priate, came to King H. 8. by the diſſolution of monal- 
teries, 31 FH. 8. who in the 37th year of his reign grant- 
ed it in fee farm, under which grant the plaintiff claims; 
the defendant has obtained a preſentation - of the Queen, 
and to deſtroy the ſaid impropriation, did ſhew the 
original inſtrument of it, 22 Ed. 4. with condition that 
a vicarage ſhould be competently endowed ; and alledged, 
that the ſaid vicarage was never endowed, and there- 
fore the impropriation was void ; and in truth there was 
no inſtrument, nor any direCt proof of the endowment 
of the vicarage ; but becauſe the ſaid reory was dur- 
ing all the time of the impropriation ſuppoſed, reputed, 
and taken to be appropriate, and all that time a vicar 
preſented, admitted, initituted, and induCted as a vicar 
rightfully endowed, and paid his firſt fruits and tenths, 1 
was reſolved by all the court, that it ſhall be preſumed 
that the vicarage, in reſpe& of continuance, was law- 
fully endowed, for that omnia preſumuntur ſolenniter «oe 
afta ; and it ſhall be of a dangerous precedent to examine 
the originals of impropriations of any parſonages, and the 
endowments of vicarages, becauſe the originals of ther 
in time will periſh; and ſo it was decreed for the plain- 
tiff. 12 Rep. 4. Trin. 3o Eliz. in the Exchequer Cham: 

ber, Crimes v. Smith. mW | 
An impropriation ſhall not be void becauſe of an eftte 
tail in the patron, grantor, &c,- but it ſhall be Rae 
/ 

.8 


— 


fE TV {I 


by reaſon of _ ancient. and -continual -poſſeſſion ;. that: an 
ancient grant was, made by one that had power to make 
it, and that it was/duly made ; for if an objection or ex- 
cepiion ſhould now revail, the ancient and long -poſſeſ- 
{con of the owners of the ſaid reCtory ſhould hurt them ; 
{or if theſe objeQtions.or exceptions had been made in 


the life-times, of the parties, without any queſtion they 


had been anſwered, or otherwiſe, in ſo many ſucceſſions 
of ages, it would have been impeached or impugned. 12 
Rep. 4+ Hill. 4. Face, Bedle y. Beard and Wingfield, in 

"le | | AL 

"hn quare, impedit in C. B., the ſuit was ſtayed by aid 
prayer,, and the record removed. into Chancery ; _ the 
plaintiff moved, for a ,procedendo, and upon oyer of cauſe 

* 'hefore Bromley Lord Chan. & Cc. plaintiff ſhewed a gift in 

tail of the ſaid advowſon to his anteceſſor, 18 R. 2. and 
a verdict-for his ariteceſſor, 12 H. 8. and a preſentation 
by his grandfather of a clerk who. was admitted, inſti- 
ited, and inducted, with poſſeſſion for certain years, and 
"other matters,, to prove his title. z yet becauſe the defen- 
'dant, and thoſe from whom he claims, time out of mind 
'had the poſſeſſion of the parſonage as impropriate (faving 
interruption- for. a+ ſmall time), and -it, would be a dan- 
gerous precedent to owners of impropriations, being able 
to maintain the appropriations to be perfeCt in all points, 
requiſite . to the making an abſolute and complete impro- 
'priation, the appropriations being made of ancient time ; 
it was reſolved, that no procedendo in loquela ſhould be 
granted in Chancery. _ 12 Rep. 3. Paſth. 4 Jac, Lord 
St. Fohn v. Dean of Gloucefter, Lk | 

It a deed of feoffment be given in evidence to have 
been made forty years paſt, -but it cannot be proved that 
livery was made, yet if poſſcſſhon has all along gone with 
the deed, this is good evidence to the jury ; per Coke Ch. 
J. who faid, that in ſuch caſe he would direCt the jury to 
tind a livery 3 for it ſhall be intended ; but if the jury 
find all this matter ſpecially, we cannot adjudge it a 
good feoffment without livery. Rol. Rep. 132. i pl. 9. 
Hill. 12 Tac. B. R. Eh: 'S | | 
If a parſon ſhews that for two hundred. years certain 
land was parcel of -his glebe, it-is not therefore of neceſ- 
ſity that the other ſhould produce a confirmation from 
the patron and ordinary ; for the continuance in poſſeſhon 
makes it intendable to be according to law when it was 
made. Cro. Fac. 456. pl. 13. Mich, 15 Jac. B. R. in 
caſe of Griffin v. Stanhope. | 

About eighteen years before the bill filed, AZ:yle the 
father became bound in a bond for 2007. conditioned for 
the payment of 100 /, to the Lord Roberts, the defendant, 
at a certain day long fince paſt ; afterwards. the obligee 


purchaſed lands of ( Reſecarrick) the principal obligor, to | B 


the value of 500/7. which purchaſe was made about four 
years before Reſecarricks death z after his death oyle 
took . out. adminiſtration to him, and being ſued upon 
this bond, exhibited a bill for relief; and in regard of 
the antiquity of the bond, and for that Reſecarrick him- 


felf never ſued in.his life-time, it was preſumed, that the. 


defendant did deduct the debt out of the purchaſe-money ; 
and notwithſtanding there were no proofs of the payment 
of the money made, the court decreed, that the defen- 
dant ſhould be reſtrained from the- proceeding at law on 
the bond ; per Lord Coventry, N. Ch. R.g. 5 Car. 1, 
Moyle v. Ld. Roberts. | : 

Where there had been four ſiſters, and the queſtion was 
as to their being alive, and who ſhould-prove it? Cham- 
berlain and Dederidge held, that they ſhall be intended to 
be alive, if the contrary be not proved. Rol. Rep. 461. 
. dich. 22 Fac. B. R. Throgmorton v. Walton. 

la things of great antiquity omnia preſumuntur ſolem- 
niter eſſe atia ; per Crew Ch. J. Palm. 327. Paſch. 2 
Car. B. R. in caſe of Cape v. Bedford. | | 
Whether after forty ycars poſſeſhhon of a copyhold 
under a will, a ſurrender to the uſe of the will ſhall not 
be preſumed? Lord Keeper was clear, that the want of a 
ſurrender ſhould be ſupplied, furrenders being kept by the 
lord, and his ſtewards, who are oftentimes cage and 
not {o careful as they ſhould be, and therefore a ſurrender 
| might be loſt without the default or negligence of the party. 

Vern, 195. pl. 192. Mich. 1683. Lyford v, CnrT 
. YoL. Lb. NY 66. ; 


: 
- 


.; Length of time ig only a preſumption of, 


I E:- V; I 


there is 2 Mas between debts and legacies as to 
their antiquity, Legacies always appear upon. the 'face 
of the will, and fo an executor knows what he ought 
to pay without being aſked" of told ; but, for debts ar 
other dormant demands, againſt which he: cannot OC. 
without REF hs, ſtatute ha reaſon to limit- the time. 
ern. 250, 257. pl. 140. Mich. 1684. inthe!" « 
Parker I / "ay p : 4 s £f0If] ioHen's eng of 
. Where two faQts are alleged againſt the ſame man, and 
it be queſtioned whether it be the ſame man, it is ſuſi- 
cient that it be reported ; and this is gogd. evidence, un- 
ls ſome one elle of the ſame name'be produced. 'L. E. 
278.06, B._ cites Ooty 3. Try. 1&5 7 POIRNAT20 5 or 
Tf defendant pleads payment of: a bond or bill, and it 
appears that the debt is, very old, and hath not been de- 
manded, nor any uſe paid for it for many years, a com- 
mon preſumption is good evidence that the money is 
paid, and the juries uſed to find for the defendant in'ſuch 
caſes,. Try. per Pais, 7th editicn, 311. | + 

A ſleeping mortgage of ſeventeen years due, which time 
the mortgagor, and a_purchaſor under him, have; been 
10 quiet poſſeſſion, and the mortgagee having purchaſed 
lands of the mortgagor, and- paid im money, ſhall be 
preſumed to be Cafe, and decreed, that the mortgage- 
deeds be delivered .up to be cancelled. Chan. Rep. 8 


After long poſſeſſion, as for twenty-five years, livery 
and ſeifn ſhall be preſumed ; for this is much favoured 
in law as well as in equity. Fern. 196. in pl. 192. cites 
11 Car, 1. Biden v. Loveday. S- Als Ahh. 

Re-conveyance of lands, which were a ſecurity for a 
recognizance to pay an annuity, gives a probable reaſon 
to imagine that the recognizance was diſcharged, and no 
part of the ſaid annuities being paid for ſeveral years af- 
ter, and though demanded, yet being denied, decreed the 
fame to be vacated. Chan, Rep. 102, 12 Car. 1. Buldwin 
v. Progter.. PR. X (Soueyheon ata? hk 
Probate, If a teſtament be raſed in the name of the 
executors, yet writ ſhall go by them ; for it appears in 
the Regiſter if they were made executors or not, and alſo 
the party may traverſe, that they were not executors, 
notwithſtanding the teſtament ; per Newton and all his 
companions z Brooke ſays, and ſo ſee, that the probate 
(as it ſeems) is not matter of record at the Common Law. 

r. Teſtament, þl, 4. cites 22 H. 6. 52. | 

The probate of a will, if it reſpe&s lands, ſhall be-no 
evidence at Common Law ; nor ſhall examination of wit- 
nefſes of the probate be made uſe of at Common Law. 
Cre, Car. 395, 396. pl. 7. Hill. 10 Car. B, R. Netter v. 

ret, | | ; 

In ejetment of terms for years, the plaintiff claimed 
by letters of adminiſtration granted by the archbiſhop of 

ramagh (the lands lying in Jreland), and the defendant 
produced a probate of a will made by the teſtator, and 
in which defendant was made executor, and this was 
under” the ſeal of the biſhop of Fernes (where the land 
lay) ; this is concluſive evidence, and nothing can be given 
in evidence againſt it but forgery, or its being obtained 
by ſurprize ; and if a verdiCt be given contrary to. the 
probate, the defendant ought to demur upon the evidence, 
and not bring a writ of error, for if he does the judgment 
will be affirmed ; for the jury may hazard an attaint if 
they will. Raym. 404. 1h, 32 Car. 2. 'B. R, Chi- 
chefter v. Philips. ” | | 

To prove the ſealing and delivery of a deed, and not 
knowing the parties that did it, is not good evidence ; 


enough. T. fer Pais 172. ER | 

In a writ of error on a judgment in the Common 
Pleas in 1reland in eje&ment, this queſtion aroſe upon a 
bill of exceptions, which was preferred becauſe the 
Judges there would not dire&t the jury, that the probate 
of a will before the archbiſhop of Canterbury, in whoſe 
province the teſtator died, 2nd alſo before the biſhop of 
Fernes, was ſufficient and concluding evidence, but only 
that they were good evidence, and fo left it to the jury ; 
to which the other ſide ſhewed in evidence letters of ad- 


| miniſtration of the goods under the ſeal of the primate of 


9 N  Treland, 


yment, and 


Car. 1, 60. Sibſon v. Fletcher, - % 


but if he knows the party upon fight of him, it is good 


va 


x vir 
treland, the thing in queſtion was a leaſe for years in 
Treland, claimed by the leſſor of the plaintiff under the 
faid adminiſtration ; and on the firſt opening of the cauſe, 
judgment was affirmed, 2 Fon. 146. Paſch. 33 Car. 2. 
Philips v. Chicheſler. 

At Ryegate in Surry, ſummer afſizes, 10 Y. 3. it was 
ruled by Holt Ch. J. ,upon the evidence, that becauſe in 
the ſpiritual court, after probate of a will, ſix months are 
allowed to regiſter it, and when it is regiſtered, it is re- 
giſtered by the original, but the probate is ſigned by the 
regiſter only, upon the atteſtation of the proftor, and the 
examination of him ; therefore a will proved in 1666, in 
the archdeacon's court of Londen, and the office was burnt 
in the fire of London ſoon after, and the probate was pro- 
duced in evidence to prove the will, with all theſe cir- 
cumſtances ; it was denied by Holt Ch. J. to be good evi- 
dence to prove the will. Lord Raym. Rep. 732. Anon. 

In this caſe, though the will was made in 1685, yet it 
was inſiſted to have it proved; and the court would not al- 
low the probate to be read, that being in nature only of a 
copy, and cannot be read as to lands, unleſs the original 
be loſt. 'The will was proved in a former cauſe, and or- 
der for reading the depoſitions in that cauſe ; but the will 

roduced not ; &r4 marked by the examiner as an exhi- 

it, objeQtion was taken hac cauſa as to its being read, but 
the will being ſet forth in hec verba in the interrogatory, 
and being examined in court with it, the will was or- 
dered to be read ; but agreed it could not be read out of 
the interrogatory, becauſe that is no more than a copy, 
and only evidence when the original is loſt. And King 
Chancellor examined the officer who brought the will 
into court, where he had the will, &c. though no order 
in the cauſe to examine viva voce. Viiſeman's MSS. 
Rep. Mich. 2 Geo. 2. in the caſe of Lady Jones v. Lord 
Say and Seal. 

Proceedings in courts ſpiritual. A thing concluded in 
the ecclefialtical court, touching lands, cannot be given in 
evidence at a trial at law for land ; per curiam. vty. 10. 
Paſch. 23 Car. B. R. in cafe of Betſworth v. Betſworth. 

In debt upon a bond by an executor, the defendant 
pleaded Ne unques executor, &c. and on this ifſue at a trial, 
a will under the ſeal of the ordinary was offered in 
evidence, upon which the defendant offered to prove that 
the will was forged; but per cur', (on a caſe ſtated by 
the opinion of court), nothing can be given in evidence 
againſt what is adjudged and allowed in the fpicitual 
court ; but it may be given in evidence that it 1s not the 
ſeal of the ordinary, or that the ſeal is forged, or that it is 
repealed ; for theſe things are in afhirmation of the ſpiri- 
tual proceedings. No difference between an adminittra- 
tion under feal, or a will of goods under ſeal ; fo here 
the defendant may give in evidence, that there were bona 
notabilia, contra that another is executor, or that the teſta- 
tor was not compos mentis ; for theſe falſify the proceedings 
of the ordinary in caſes whereof he is a judge. 1 8:4. 359. 
Raym. 404, 407. Comyn's Rep. 150. C. Paſch. 20 Car. 
2. B. R. Nell v. Wells. | 

In treſpaſs, the defendant pleaded ſimony in the plaintiff 
(againſt whom a ſentence or decree had been given in the 
ſpiritua} court for the Gmony), and now upon the trial 
the defendant offered to read the proofs in the ſpiritual 
court, but was not allowed, becauſe thoſe courts are no 
courts of record ; but the ſentence of deprivation was al- 
lowed to be read. It was objected againſt reading them, 
that the plaintiff ought not to be concluded of his intereſt 
in his freehold, by what was done in the ſpiritual court ; 
"but the court ſaid, that the, ſpiritual court did not by 
ſentence ouſt him of his freehold, but that it was a con- 
ſequence of the ſentence ; and that ſimony being a matter 
they had properly cognizance of (for though ſince 31 Elz. 
cap. 6. the was 27 courts have juriſdiftion, yet that 
ſtatute has not taken away the juriſdiftion which the ſpi- 
ritual court had at Common Law), they ought not to ravel 
into the grounds of the ſentences, but to give credit to 
them, as they ſhould in a certificate of marriage or bal- 
tardy, and other things which lie within their conufance; 
ſo that thsy muſt take him as guilty of ſimony, he being 
deprived tor it in the ſpiritual court. Freem. Rep. 84. 
pl. 103. Paſeh, 1673. Philips v. Crawhy. | iſ 
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Upon a trial at bar in ejeAment t 
if oo qi Carr was ny 7p 
whom he had iſſue, and under whom the plaint; : : 
The defendant, by way of anticipation to the bromuak 
which the plaintiff was about to give, moved the wie 
that the plaintiff ought not to be allowed to pode: 
marriage between them, becauſe there was a ſentence a 
the Arches, upon a ſuit brought againſt her cauſa Op 
tions maritagit ; by which it was decreed, that there wk 
no marriage between them, but that they were free hs 
of another, and that they might marry ſeparately which 
they afterwards did, And this ſentence was now offered 
in evidence by the defendant's counſel; as a bar to in | 
clude the plaintiff from any proof of the marriage unleſs 
he could ſhew that the ſame was repealed. And u 
debate, the court were all of opinion, that this "55. 
whilſt unrepealed, was coucfulive againſt all matters 
precedent, and that the temporal courts muſt give credit * 
to it until it is reverſed, it being a matter of mere ſpiri. 
tual conuſance ; and hereupon the plaintiff was nonfait * 
— way 225, 226. Paſch. 4 W. & M. Br. Fones v_ 

A matter which has been direQAly determine i 
ſentence, cannot be pgainſaid ; their Ananda ex pi 
five in ſuch caſes, and no evidence ſhall be admitted tg 
prove the contrary ; but that is to be intended only in 
the point direQly tried ; otherwiſe it is if a collateral 
matter be collefted or inferred from their ſentence ; as 
where, becauſe the adminiſtration is granted to the 4 
fendant, therefore they infer that the plaintiF was not 
the defendant's huſband, as he could not have been taken 
to be, if the point tried in their court had been, married 
or unmarried, and their ſentence had been, not married 
Per Holt Ch. J, 1 Salk. 290. pl. 30. Hill. 7 4m. 
Blackham's caſe. : 
| Proceedings in the ſpiritual court againſt the father for 
incontinency with the mother, cannot be given in evidence 
againſt the children not deriving any title under her to 
the lands in queſtion, and the intent of reading it being to 
ſhew that the mother's marriage was not until their 
births, was not allowed by the Judge to be read ; which 
the Lord Chancellor thought hard of. 8 34d. 180. Trin, 
9 Gre. Hilliard v. Phaley. | | 

But if there was a marriage, and they were divorced for 
conſanguinity, ſuch ſentence would have been concluſive 
evidence to baſtardize the children born in wedlock before 
the divorce ; and what could be better evidence in a court 
of law, to ſhew there was no marriage, than a ſentence in 
the ſpiritual court, carried on in a regular ſuit, and pro- 
nounced in the life-time of the parties, that they were 
guilty of fornication, and the proof of the commuration- 
money paid by the father? Per Lord Chancellor. 8 
Med. 180. Trin. © Geo. Hilliard v. Phaley, 

Proclamation. In caſe on a wager about the day on 
which the peace was concluded, it was held by Holt Ch. J. 
that a printed proclamation was good evidence, though not 
examined by the record inrolled in Chancery, nor proved 
to have been under the great ſeal. 12 Mod. 215. Mich. 
10 W, 3. Dupais v. Shepherd, : 

Proclamations muſt be examined with the original ; fer 
King Chan. Trin. Vac. 1727. 

ecetpt. In debt for rent, on reference to the Se- 

condary to ſee if all were paid, he reported, that a receipt 
of the laſt half year's rent was ſhewed in diſcharge of all 
former arrearages ; but per cur”, This is only evidence of 
payment of all, bur is ho diſcharge of the former arrear, 
unleſs it be under hand and ſeal, and then but by eſtop- 
pel. 2 Keb. 346. pl. 25. Paſch. 20 Car. 2. B. R. Coome 
v. Denne. 

A receipt of the laſt half year's rent is evidence that all 


fole queſtion wae 
married to Jabel Jones by | 


before was paid. L£.'E. 204. cites Tr. per Pais 211. 


Recital. It was ſaid, that if a deed expreſs a conſi- 
deration of money upon the purchgſe made by the deed, 
yet this is no proof upon a trial that the monies expreſſed 
were paid, but it muſt be proved by witnciſes. Sty. 462. 
Mich. 1655. B. R. Thurle y. Madiſon. 

Recital in a patent of a former patent is no evidence 
without BR. the firſt patent. 2 Lev. 108, Trin. 


26 Car. 2.|B, R. reſolved in caſe of Cragg v. Pe 
| rror 
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of a judgment upon a demurrer to evidence in | 
rs oo to the ſealing and delivery of a deed | 
being ſubpoenaed, did not appear z but to prove it the 
y's deed, they proved an indorſement made by bim 
thereupon. three . years after, reciting a provyo. within, 
that if he paid ſuch a ſum, the deed ſhould be void, and 4 
acknowledging: that the faid ſum was not paid; and a 
fine was levied of the very lands mentioned in the deed 
to Crawley, and. by the indorſement he. expreſsly owned 
it to be his deed, and upon this the deed was read; and 
now it was objeQted, that this was not good evidence, be- 
cauſe not the beſt the nature of the thing could bear, but 
only . circumſtantial, which never ought to be admitted 
where better- may be had ex nature rei, becauſe circum- 
frances are fallible and doubtful ; and it is upon this rea- 
ſon that a copy of a record is good, becauſe one cannot 
have the record itſelf, but a copy of a copy will not do, 
Holt Ch. J. ſaid, Can there be better evidence of a deed 
than to own it, and recite it under his hand and ſeal? & 
totam curiam, judgment affirmed. 12 Mad. 500. 
Paſch. 13 Will. 3. Dillon v. Crawley. 

A fine was produced, but no declaring the uſes ; but 
a deed was offered in evidence, which did recite a deed of 
limitation of the uſes; and the queſtion was, whether 
that was evidence? And the court ſaid, that the bare re- 
cital of a deed was not evidence, but that if it could be 
proved that ſuch a deed had been, and loſt, it would do, 
if it were recited in another; and it not being proved, 
that ever. there was a deed leading the uſes of the fine, 
the counſel on one ide oppoſed the faid deed of recitals 
being at all read ; but the court ſaid, we cannot hinder 
the ceading of a deed under ſeal, but what uſe is. to be 
made of it is another thing. 6 Med. 45. Mich. 2 4nn. 
B. R. Ford v. Lord Grey. 

The recital of a leaſe in a deed of releaſe is good evi- 
dence of ſuch leaſe againſt the releafor, and thoſe that 
claim ; but not as to others, without proving there was 
ſuch a deed, and that it was loſt or deſtroyed. | 

A. gave a bond to B. for payment of 20007. within a 

r after his death (he having ſeduced her, and had a child 

her); afterwards 4, by deed-poll, reciting, that he had 

iven a bond (as above), agreed the 2000 /. ſhould be 
Paid out in an annuity for the uſe of B. and the child for 
their lives. A, died ; B. ſued the adminiſtrator on the 
bond, but there being only one witneſs to it, and (rough 
his hand-writing was proved, yet) he ſwearing that 
did not' ſee the bond ſealed and delivered, B. was non- 
ſuited, and brought her bill to be paid out of the aſſets. 
Lord Chan. King held, that the recital in the deed, that 
A. had given ſuch a bond, was ſufficient evidence of there 
having been ſuch ; that it is a confeſſion by the obligor 
himſelf, and ſtronger than a verbal confelhon, being under 
bis hand and ſeal; and decreed accordingly. 2 J/ms's Rep. 
432. Hill, 1127. Annandale ( Marchioneſs) v, Harris, & 
e conira, 

Record, When the party makes a title by record, he 
muſt ſhew it under the great-ſeal, unleſs in the ſame 
court, and a.day is given to bring it in, P/.C. 411. @. 
Mich. 13 & 14 £liz. in caſe of Newys v. Larke. 

In pleading, a man cannot make himſelf a title in any 
caſe by record, without ſhewing it under the great-ſeal, 
4 C. 411. a, Mich. 13 & 14 Eliz. in cafe of Newys v.. 

rhe. 

A deed of uſes was loſt, and, to ſupply it, evidence 
was given, that the loſt deed had formerly been ſhewed 
in evidence in the Exchequer, upon an alienation there 
queſtioned, the land being holden #n capite, and the re» 
cord thereof was ſhewed ; and this was allowed for evi- 
dence. Clayt. 85. pl. 131. 16 Car. before Fofter J. Lord 
Watton's caſe. "$76 

If a record be given in evidence, the Jury may find it, 
though it is not ſub pede /igil.i, if they have other good 
matter of inducement to prove it ; but if it be given in 
evidence, it muſt be ſub pede figilli, per Relle Ch. }. 
$9.22. Paſch. 23 Car. B. R, in caſe of White v, 

yuder. | 

Indebitatus aſſump/it for 5 1. received to the uſe of the 
plaintiff, for fees of his office of clerk of the peace for Ox- 


% 


E V 1 

the plainti® had forſeited the office by not taking the oaths 
within the time appointed by law, and to prove-it, the 

record of ſefhons was given in evidence,.-and held good. 
taffor, þ Ky ; 

o particular crime ſhall be proved againſt a witneſs, 
ora. the record of his conviction be ' produced. L. E. 
35. pl. 2. | BETS 
_ Recovery. In other courts than thoſe of Weftminfler. 
Upon a trial in Herefordſhire, for lands in the county of 
Brecknock, a recovery had in; the. grand ſeffions of Wales 
was produced in evidence under the ſeal of that court ; 
and it was objected, that the courts at He/imin/ter could 
not take notice of it ; but adjudged, that ſince the grand 
ſeſſions is appointed by a&t of parliament, wiz. by the 
ſtatute of 24 H. 8, cap. 26. the courts of We/tmin/ter 
ought to take notice of it. 2 Sid. 145. Hill. 1658, in 
Scace. Olive v. Gwynn 

Regiſter book. A regiſter-book for entry of- marriages, 
births, &c, is evidence; per Glynn Ch. J. 2 Sid. 71. 
Paſch. 1658. B, R. in Dudley's caſe. | 

Rent. Diſcharge thereof. In debt for rent, on re- 
ference to the Secondary to ſee if all were paid, he re- 
ported, that a-receipt of the laſt half year's rent was ſhewn 
in diſcharge of all former arrearages ; but per cur', This 
is only evidence of payment of all, but it is no diſcharge 
of the former arrear, unleſs it be under hand and ſeal, 
and then but by eſtoppel. 2 Keb. 346. pl. 25. Paſch. 
20 Car. 2. B. R. Coomes v. Denne. © 

Rentals. Bill in Chancery by truſtees of a charity, to 
ſubjeR an eſtate to a rent of 3). 13s. 74. againſt the 
owners of the land, one whereof was lately purchaſor, but 
had reſerved money in his hands on account of this rent, 
though not certain out of what lands it was ifſuing. S$e- 
veral court-rolls were read, where this rent was mentioned, 
but not ſaid out of what lands ; others mentioned land in 
ſuch a place : they read alſo papers (copies of rentals 
given to bailiffs to colleCt by), and read evidence, that 
theſe bailiffs charged themſelves with the ſums there men- 
tioned, Decree for plaintiff againſt all defendants ; they 
joining in defence, and it not appearing out of what par- 
ticular lands the rent was iſſuing, ſo no remedy at wich 
Paſch. 11 Geo. in Canc. Vin. Ev. 192. | 

Ancient rent-rolls proved by a receiyer, denied to be 
read as evidence; but the decree reverſed. April, 1727. 
MISS. Tab. E. Angleſey v. Ram. 

A rental was but weak evidence, unleſs. payment alſo 
proved, and not ſufficient de ſe; coram Baron Cummins, 
at Taunton aſlizes, Hill. Vac. 1727 -8. 

Reputation common. T he Judges ſhall apprehend words 
as they are intended in places, where the land demanded 
lies. Pal/m. 102. Paſch. 17 Fac. B. R._ 

Uſage may expound ancient charters, where the words 
are obſolete and obſcure, and may bear ſeveral ſenſes ; but 
contra where the charter is of modern date, The repu- 
tation and declaration of people may -be given in evi- 
dence to explain old words in a conveyance, in the de- 
ſcription of an eſtate or lands; coram Baron Price, at 
Launceſton. | 

No witneſs ſhould be aſked how the defendant ftands 
affected ; but if the defendant give evidence of a general 
reputation, it may be anfwered by particular inſtances on 
the other fide for the King. Comb. 337. Trin. 7 W. 3. 
B. R. The King v. Hains, Alderman of Worceſter. 

The copy of a private a& of parliament may be given 
in evidence, and if upon collateral iſſue it is to be proved 
that ſuch a one was Julticeiof the peace, or Baronet, &c. 
common reputation is ſufficient proof, without L499" 
the commiſſion, or letters patent, of the creation.  £L. E, 
89. cites T. per Pais 226. | 

Rule of court, It was ruled by Treby Ch. J. of C. B. 
at Guildhall, Paſch. 10 W. 3. that if at the trial at nf 
prius a rule of the court of C. B. or B. R. be produced 
-under the hand of the proper officer, there is no need to 
prove it to be a true copy, becauſe it is an original. £4. 
Raym. Rep. 745. Selby v. Harris. | 

Seals of courts. A recovery under the ſeal of Brecknock 


. fordſhire ; upon non a/ſiumpſit pleaded, it _ inliſted, that 


is evidence; per W/itherington Ch. Baron. 2 Sig. 146. 
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2.01: 
| | The ſeal of Chefter may be given in evidence z per Wi- 
therington Ch.'B. 2 Sid. 146. Hill. 1658. UT 
. The: courts at 1/2/minfler ought to take notice of the. 
ſeal of 'the grand ſeſſions in ales, their authority being ; 
by aCt of parliament, and the profits of thoſe ſeals are. 
appointed to be paid'into the- court of Exchequer z per! 
HVitherington Ch, B. 2 $i4d,' 146. Hill. 1658. MLL] 

Moreton Serjeant ſaid, that he never ſaw the ſeal of any 
court denied in. evidence. Keb. 21. pl. 62, Paſch. 13 
Car. 2.'B. R. in the caſe of Trowell v. Caſtle. | | 


Upon a ſeizure of goods, as brandy, &c. if the property 
is once determined in the Exchequer upon an informa- 
tion, &c, and the defendant acquitted, the title ſhall not 
afterwards be drawn over again in another aCtion. So if 
goods are condemned, the party is bound by this, and 
1hall not have liberty. afterwards to conteſt this in a col- 
lateral ation ; coram Baron Price, at Bodmyn, Trin. Vac. 
1716. : | Oy 

of manual of the King. In caſe between 4. and C. 
in Chancery, the King, by letters under his fignet manual, 
certified the manner and ſubſtance of the agreement be- 
tween them; and it was allowed as proof -beyond excep- 
tion. Hob. 213. pl. 271. 9 Fac. Abignye v. Clifton, 

Similitude of hands. In debt upon a fingle bill for the 
.payment of 200/7. on demand, upon non eff faftum pleaded, 
.one witneſs gave ſull evidence of the ſealing and delivery. 
.On the other fide was produced a perſon of the ſame 
name and ſurname with the other ſubſcribing witneſs, 
who acknowledged that the hand was very like his, but 
that it was not his hand, and that he never knew either 
.of the parties, nor the other witneſs, neither could the 
other witneſs fay that he was the man 3 and both their 
reputations being good, Holt Ch. }. ordered both to write 
.their names, which they did, and left it to the jury, 
who found for the plaintiff, 6 Med. 167. Paſch. 3 Ann. 
.B. R. Ofbourn v. Hofter. © | 
: "Things done or ſworn at anether trial, In an aQtion of 
.debt for tithes, the caſe was, theſe tithes were in leaſe to 
'#. for life, remainder 'to the plaintiff for lifez and at a 
trial for theſe tithes had by F. the firſt tenant for life in 
poſſeſhon, ſeveral witnefſes were examined, which are 
dead ; and it was now- moved, that the depoſitions taken 
in that cauſe might be read as evidence for the now te- 
nant for life in. remainder ;' but it was denied, becauſe he 
in remainder was neither party or privy to the firſt ſuit. 
2 Roll, Rep. 211, Mich. 18 Fac. B. R. Shotbolt v. 
Frances. | en; 

The evidence given upon an inditment cannot be of- 
fered by either party as evidence upon an appeal of mur- 
der brought for the ſame offence, but the witneſles on 
the indictment muſt appear themſelves to give their teſti- 
mony. 
treſpaſs be given in evidence in an aCtion of treſpaſs, al- 
though the witneſſes ſhould be dead. Sid. 325. Paſch. 
19 Car. 2. B. R. Sampſon v. Tothill. 

Information againſt Buckworth for perjury ; upon Not 
guilty pleaded, a witneſs was produced to prove the per- 
Jury, what one (who is ſince dead) ſwore at the trial in 
which the perjury was ſuppoſed to be committed ; and 
this was allowed by the opinion of two Judges againſt one, 
Mich. 20 Car. 2. B. R. Raym. 170, Buckwortb's caſe. 

One legatee ſhall have benefit of depoſitions taken by 
another legatee to prove aflets. 1 Yern. 413. pl. 390. 
Mich. 1688. Coke v. Fountain. | 

In caſe, the plaintiffs preſcribed to have a farthing for 
every quarter of malt brought by any of the Weſt- 
country barges to London. On the general iſſue, a trial 
was .at bar, where the plaintiff offered in evidence. four 
ſeveral verdits at ni/7 privs againſt four Weſt-country 
malſters ; and the court admitted them . to be given in 
evidence, though the defendant was neither party or 
privy to thoſe records ; for it is as reaſonable that a re- 
covery againſt a ſtranger ſhould be given in evidence, as 


that payment of the duty ſhould be proved by other | 


ſtrangers, which was never yet doubted: Carth. 181. 
Hill. 2 & 3 Will. & Mar. in B. R. The city of London v. 
Clerke. | x | 
And per Halt 

| $ 


Ch. J. If a lord of a manor claims ſuit. 


| | Orderedyiupon a Jong de 


| | | ſhould be made uſe of in this cauſe, witnefles 
Sentence. In the Exchequer, 2s to goods. forfeited. 


Neither can the evidence on an indictment of! 


|| dence, -but ſuch whereof the benefit may be mutval, 4/2, 
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of his tenements ad molendinum'by euſtom, 2+," ant in an 
ation, recovery is againſt one tenant, that recovery may 
be given in-evidence in a like aQtion to be brought again 
other tenants upon'the reaſon above, unleſs the dbſtong 


can ſhew any'covin'or colluſion between the firſt aQion. 
Dued: nota. Ibid. [24:5 "or 


. 


bate, that the-depoſitions of 
witneſſes taken-in a- cauſe thirty? years fince, about the 
ſame matters, being 'incumbrances' and ! damnifications, 
made being dead 
though that ſuit were between other parties, from whom 
theſe claim not ; and the caſe between Trinity-hall and 
Deo#ors Commons cited, and between Char{to1 and Vaughau, 
Freem. Rep. 184. pl. 258. Paſch. 1692, in Curia Cant, 
Fervit v. Greſham. [8*74 TD 

EjeE&tment to prove a pedigree ; it was allowed to ſhew 
that the defendant had, at another trial for part of the 
ſame eſtate, produced a deed of releaſe; which had a 
clauſe in it to prove the pedigree. OjeCted that it was 
no evidence, becauſe the now plaintift was not a party ; 
& res inter atios ata nin nocety and it is not mutux}, 
And' depoſitions taken to perpetuate the teſtimony of wit- 
neſſes, it the witneſſes ſhould die, are no evidence but 
only between the parties to the ſuit ; /ed nom allccatur ; for 
here the defendant may give this deed in evidence of the 
will, and it is reaſonable the plaintiff ſhould have'adran. 
tage to prove it viva voce, becauſe the defendant hath the 
deed in his cuſtody; and may diſprove the witneſs if he 
ſwore falſely. Carth. 79, 80. Mich. 1 1. & 1M. in B, R. 
Eccleflon v. Petty alias Speke. 

If a man was ſworn a witneſs at a former trial, and 
gave evidence, and died, the matter that he gave in evi- 
dence at the iormer trial. may be given in evidence at 
another trial, by any perſon who heard him ſwear it at 
the former trial. Reſolved at a trial at bar, Lord Raym, 
Rep. 130. Mich. 8 W. 3. in B. R. Pyke v. Crouch, 

- It was reſolved, ich, 8 IF. 3. in B. R. upon evidence 
in a trial at bar, | £44 Hit! 

I. 'That legatee cannot be! a witneſs to prove the will, 
becauſe the legacy is deviſed to him, unleſs he has re- 
leaſed the legacy ; but after ſuch releaſe he will be a good 
witneſs to proze the will, If the counſel of the other 
fide have permitted ſuch legatee to be ſworn, and to be 
examined as a witneſs to prove. the will, without having 
taken exception againſt him, they cannot afterwards except 
againſt his evidence for the reaſon that he was a legatee, 

2. if the duplicate of a wiil be written by the direc- 
tion of the teſtator, and ſent by him to a ſtranger to 
keep it ſafely, and the ſtranger ſends back a letter to the 
teſtator, in which he makes mention that he has received 
the ſaid will ; after the death of the ſtranger, ſuch letter 
may be read as circumſtantial evidence, to prove that ſuch 
duplicate of the will was ſent by the teſtator- to the aid 
ſtranger. wy, ; 

3. If a man, produced as a witneſs for the plaintiff in 
ejcament, confeſles that there was ſuch a will made as the 
defendant's counſel pretends, and under which the de- 
fendant makes title to the lands in queſtion; yet that 1s 
not ſuſſicient proof that there was fuch a will, but the 
will itſelf ought to be produced, or other legal proof 
made of it. 

4. If ſeveral eſtates in remainder be limited in a deed, 
and one of the remainder men obtains a verdict for him 
in an ation brought againſt him for the ſame land, that 
verdict may be given in evidence for the ſubſequent re- 
mainder man, in am aCtion brought againſt him for the 
ſame land, though he does not claim any eftate under the 
firſt remainder-man, becauſe they ali claim under the 
ſame deed. £4. Raym. Rep. 7.39, I Attich. 8 WW. J+ on 
a trial at bar, Pyke v. Crouch. 

Conviction at ſuit of the King for battery, ©. cant 
be given in evidence in an action of treſpaſs for the me 
battery, nor vice verſa. ' 12 Mod. 3439. Mich. 11. #- Þ 
in caſe of King v. Warden of the PFieet. gots 

The like law. of an uſurious contiaft. {1d. +419: 
36 E Vn, 


' No record of conviction or verdi& can be given 18 CV” 


— 


where the defendant as well as piaintiF might 
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| uſe of it, bring it into court, and give it in evidence 
ah did for Th So if the record had been for the 
laintitt's advantage, and that they could not give it in evi- 
tence, the defendant ſhould not give it in evidence for 
that very reaſon ; and this was relolved at another trial at 
har before this term, between Sherwin and Sir Walter 
Clarges, where a verdict between the Earls of Bath and 
Mmntague, upon the very fame point and title now in quel- 
tion, viz, the legitimacy of Chriſtopher Duke of Albemarle, 
was denied for evidence. bid. 12 od. 339 Mich. 11. 
W. 3 King v. Warden of the Fleet, | Og 

In an information againſt the warden of the Fleet for 
miſdemeanours, whereby he was to forfeit his ofice, a pri- 
ner, who had giver bond to be a true priſoner, was pro- 
duced to prove, that the warden ſuffered him voluntarily 
to eſcape ; reſolved, that a conviction of the warden upon 
the priſoner's evidence of an eſcape, would be no evidence 
againſt the warden in debt on the bond to be brought by 
the warden againſt the priſoner, fo as to fet it aide as a 
bond for eaſs and tavour, nor in aCtion of falſe impriſon- 
ment by the priſoner for retaking him, becauſe it would 
not be betweezn the ſame parties. 12 444. 339. Mich. 11 
W. 3. King v. Warden of the Fleet. | 

Evidence given at a former trial, and between other 
parties, &c. 1s no: evidence in another trial, &c. L. E. 
32. pl. 60. cites Stare Tr. 2 vol. 354, 380, 385. : 

By Fegries, Though in (triftnels we do not uſe to admit 
of what others have ſworn at another trial. unleſs the party 
be dead that ſwore it, yet the priſoner is ſomething in- 
dulged ſo far as to be admitted to prove it. L. E. 278 pl. 
g. cites Oates, 2 vel. State Tr. 40. | | ; 

* No evidence ought to be given of what an accomplice 
' has ſaid, eſpecially if not in the ſame inditment. L. E. 
32. pl. 61. cites 2 vel. State Tr. 430. | 

Yet a priſoner may biing evidence to prove the witneſs 
gave a difierent teſtimony before a juſtice of peace, or 
at another trial ; but the court will not command the 
depoſitions taken before the Juſlice to be produced for 
him to make ule of. L. &Z. 32 pl. 62. cites 2 wol. 
State Tr. 578. 7 

Anlwer in Chancery by a mother cannot be given in 
evidence againſt the children, not deriving any title under 
her to the lands in queltion, and the intent of reading it 
being to ſhew that the mother's marriage was not till after 
their births, was not allowed by the Judge to be rezd, 
which the Lord Chance!lor thought hard of, 8 J4ed. 180. 
Trin. g Geo. Hilliard v. Phaty., 

In treſpaſs, the defendant produced a deed under the 
plaintiff's hand and ſea', whereto were witneſſes names, 
but becauſe they did not prove the. witneſſes dead, nor 
that they were gone to ſea, though they alledged it, it was 
not permitted at firſt to be given in evidence, but after- 
wards upon proof, that it was read at a former trial, it 
was ſuffered to be read. Freem. Rep. 84. pl. 103. Paſch. 
2693. Phillips v. Crawley, © | 
Where a new trial is directed upon the ſame iſſue be- 
- tween the ſame parties, and a witneſs examined at a former 
trial dies beſore the ſecond trial, depoſitions made by him 
in Chancery whence the iſſue was direted, and alſo 
what he ſwore at the former trial, may be given in evi- 
dence. 2 Hms's Rep. 563. Hill. 1729. Ciher v. Fare- 
well, ? 

On a feigned iſſue from the Exchequer, to try a cuſtom 
about grinding at Bovey Mills in Devon, by all the inhabi- 
tants of the pariſh, former decrees were admitted to be 
read in evidence, and ſaid, that former verdicts about 
cuſtoms had been admitted as evidence, although not 
concluſive evidence ; at Exon afſize, Lent 1931. Vin, 
Ev. 136. 

Tern papers, books, &c, In aftion upon the caſe for 
taking the profits of the under-clerk of the Treaſury, a 
. note obtained by the Lord Finch, maſter of the office for- 
merly, of the officers ſubſcription that they were but ſer- 
vants (which by Alen the plaintiff, is no more than ſome 
patiſhioners ſubfcriptions to pay tithes in kind) which will 
not. bind, others ; which the court agreed, and refuſed to 
let it be given in evidence, eſpecially part being cut off. | 
1 Keb. 258. pl. 36. Paſch. 14 Car. 2. B, R. Whitchurch v. 
\ ©opget, | | 
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| To provetaking the oath, &&c. in the at 
a Certificate was produced that had only a ſmall bit of wax 
upon it. Per Twiſden : If it were ſealed, though the ſeal 
were broken off, yet it may be read as we read recoveries 
after the ſeal broken off; and ſaid he had ſeen admini. 
{tration given in evidence after the ſeal broke off, and ſo 


wills and deeds, 1 od. 11. pl. 34. Mich. 21 Car. 2. 
B. R. Clerk v. Heath, | | 

Transfer books of a company, "Transfer books of a com= 
pany were allowed as evidence. 7 Med. 129. Hill. x 

Ann. B. R. Gery v. Hophins. | 

Verdi. A .verdjft againſt one, under whom either 
plaintiff or defendant claims, may be given in evidence 
againſt the party ſo claiming. Contra if neither claim 
under it. £ E. gs. pl. 22. cites Duke v. Ventres, Mich, 

1656. B. R. Tr. per pais 206. 

'inding by ſpecial verdiat, or admiſſion by former 
pleading, is good evidence unleſs the contrary appear ; 
agreed per curiam 
B. R. Lee v. Bouthby. 

In an ejetment brought by a reverſioner, or in debt 
upon ſtatute of Zd, 6. by a proprietor of tithes, they 
may give in evidence a verdict {or a former leſſee, becauſe 
the parties to this ation could not have been parties to 
the former ſuit, in that the then preſent lefſee could be 
only party. Hard. 472. Hill 19 & 20. Car. 2. Rufwartb 
v. Pembroke, 

VerdiEt on a former trial! ought not to be read as evi- 
dence on a new trial in the fame cauſe. Per Saunders Ch. 
J. 2 Show. 255. pl. 262. Hill 34 & 35 Car. 2. B. R. 
Rogers & ux' v. Goddard. | | 

Upon a trial at bar in ejetment it was reſolved per 

curiam, that if a plaintiff hath a title to ſeveral lands, and 
brings an ejectment againſt ſeveral defendants, and reco- 
vers againſt one, he ſhall not give that verdiEt in evidence 
againſt the reſt ; becauſe the party, againſt whom the ver- 
dict was had, might be relieved againſt it if erroneous, 
but the reſt cannot, though they claim under the ſame 
title, and all make the ſame defence. 3 1d. 141. Mich. 
3 Fac. 2. B. R. in caſe of Lock v. Norborne. 
- So if two tenants will defend a title in ejetment, and 
a verdict ſhould be had againſt one of them, it ſhall not 
be read againſt the other, unleſs by rule of court. 1bid. 
I42. 

But if an anceſtor has a verdiCt, the heir may give it in 
evidence, becauſe he is privy toit ; for he who produces a 
verdiCt muſt be either party or privy to it, and it never 
ſhall be received againſt different perſons, if it does not 
appear that they are united in intereſt ; therefore a verdict 
againſt A. ſhall never be read againſt B. for it may happen 
that the one did not make a good defence, which the other 
may do. 3 Med. 142, Mich. 3 Jac. 2. B. R. in caſe of 
Lock v Norborne. | 

VerdiCt in a civil cauſe may be given in evidence in a 
criminal cauſe; but not wice verſa; and court ſaid, they 
grant a new trial where a verdiCt might become evidence 
in a criminal cauſe. 12 Med. 319g. Mic. 11 Io 3. 
Richardſon v. Williams. 

If defendant ſued upon a forged bond, brings caſe for 
ſuing him on a forged bond, a verdict therein will be evi- 
dence for him. Per Serjeant Darnel!, 6 Med. 234. 
Mich. 3 Arn. B. R. Selby v. Green. 

Water-courſes. Diverting them. In treſpaſs upon the 
caſe in turning part of a courſe of water running from a 
ſpring in C. by a conduit to his houſe, the evidence 
was that A. finding an ancient pipe in his yard, through 
which the water was conveyed to the plaintiff's houſe, 
put a quill and a cork into the ſaid main pipe, and ſo drew 
water to ſerve his houſe, and ſtopped it as he pleaſed, and 
after his death his wife continued to do the ſame; and it 
was held that the aCQtion lay ; for every opening was a new 
diverſion. D. 319. 6b. pl. 17, Mich. 14 & 15 Eliz. 
Mor v. Brown. 

In aCtion on the caſe, a ſpecial verdi&t was found that 
the plaintiff was ſeifed of a ſtream running through his 
land ; and that about ſixty years ſince he had ereCted a 
water- mill upon his own freehold ; and likewiſe it was 
found, how that the defendant was ſeiſed of an ancient 
[hank upon 0 ſame ſtream above the plaintiff's mill, and 
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Keb. 720. pl. 50. Paſeh. 16 Car. 2, 


how 


of uniſormitys 


| 


| 
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how that the defendant had pulled down the ſaid dam, 
and thereby diverted the ſtream from the plaintiff's mill, 


whereupon the plaintiff commences this aCtion. 
fen argued for the plaintiff, and cited Palmer 29. a. and 
1 Car. 575. and took that to be a clear cafe ; that the 
ſtream being the plaintiff's, the defendent could not di- 
vert it, and ſo held the court, that an aftion had lain for 
diverting a ſtream, though no.mill had- been erected ; 
and that therefore it need not be ſhewn to be an ancient 
mill, as it muſt where he prefcribes to have a water- 
courſe, where the water is not his own ; as the court 
- "ſaid was the meaning of LZutte: els caſe, 4 Rep. 80. for 
there preſcribing to the water-courfe he ought to ſhew 
that they were ancient mills, but here he need not; fo 
the court ſeemed wholly for the plaintiff. for here the 
ſtream is his own, ſo there needs no preſcription. Stn, 
65. pl. 10. Mich. 34 Car 2. B, R. Palmes v. Heble- 
thwart. | 

Year Books, To prove the cuſtom of a manor relating 
to copyholders about cutting down of trees, the book- 
ceaſe of 14 Ed. 3. tit. Bar. Fitz. was given in and avow- 
ed for good evidence. Godtot 235. pl. 326. Mich. 11 
Fac. C. B. in the caſe of the Biſhop of Chiche/ter v. 
Strodwick. + 

A Year Book is evidence to prove the courſe of the 
court. 1 Salk. 281. Mich. 7 WW. 3. B. R. Stainer v. 
The Burgeſſes of Droitwich, 


5. Of farzl, preſumptive, and hearſay evidente. 

It ſeems to have been agreed as a general rule, even be- 
fore the ſtatutes of hs | and perjuries, that no parol 
evidence could be admitted to control what appeared on 
| the face of a deed or will, not only from the danger of 
perjury, but from a preſumption, that whatſoever the 
parties at that time had in contemplation, was all 
reduced into writing. $5 Co. 68. a. 6. 8 Co. 155. a. 
Kelw. 49. 

But this rule has received a relaxation, eſpecially in 
the courts of equity, where a diſtinCtion has been taken 
between evidence, that may be offered to a jury, and to 
inform the conſcience of the court, viz. that in the firſt 
caſe no ſuch evidence ſhould be admited ; becauſe the 
jury might be inveigled thereby ; but that in the fecond 
it could do no hurt, becauſe the court were judges of 
the whole matter, and could not diſtinguiſh what weight 
and ſtreſs ought to be laid on ſuch evidence. 2 ern. 98, 
337» 625. Fa ; 

Alſo to aſcertain a faCt, parol evidence hath been ad- 
mitted to explain the intent of the teſtator ; as where the 
teſtator had two ſons both named John, and he deviſed 
lands to his fon John ; here parol evidence was admitted, 
to ſhew which of his ſons he meant ; and it being proved, 
that one of his ſons of that name had been abſent ſeveral 
years beyond ſea, and that the teitator apprehended that he 
was dead, the deviſe was held good, and that the other 
ſhould take ; for without ſuch evidence the will maſt be 
void. 2 Vern. 98, 337, 0625. 

It has been held, that if A. purchaſes lands in the 
name of B. that A. may be admitted to prove, that he 
paid the purc haſe-money, and ſo maxe it a reſulting 
truſt, or truſt by implication of law for himſelt, 

An entry in the ſteward's book, and parol proof by the 
foreman of a Jury was admitied as good evidence, to 
fthew that a feme covert ſurrendered her whole eftate, al- 
though her ſurrender upon the roll and the admiſhon 
thereon was but of a moicty. x Vern. 366. 2 Fern. 547. 

Alſo to ouſt an implication, and rebut an equity, pa- 
rol evidence has been admitted to explain the intention 
of the teſtator ; and where a man deviſes particular lega- 
cies to his executors, and makes no diſpoſition of the 
ſurplus of his eſtate ; inthis caſe, according to the notions 
of the court of equity, the executors ſhall be only truſtees 
for the next of kin ; but to rebut this equity which ariſes 
by implication only, the executors have been allowed to 
prove by parol evidence, that the teſtator deſigned them 
the ſurplus. I Vern AT 3+ I Chan. Ca. 19. 8. 2 Fern. 
99, 648, 739. See Abr. Eq. 230, 243. 

So where the Earl of Gainſborough made his will, and 
thereby deviſed ſeveral legacies, and charged his real 
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| 1 Salk. 234. Where, 
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eſtate with the payment of them and his debts, 


viſed his eſtate ſo charged, to the defendant, 
and made the plaintiff, bis wife, executrix : 


F, and des - 
his nephew, 


was brought to have. the perfonal eſtate =" Arno honm 


the debts and legactes, ſuggeſting that the c 
ned to come upon and exhauſt the perſonal eſtate; ang 
that it was the intent of the teſtator, that ſhe ſhould h = 
the perſonal eftate clear to herſelf, and that the direfhion. 
for making the will were ſo ; but that either by the mil. 
take or contrivance of the perſon -who drew the wil! = 
was not ſo exprefled ; and on demurrer, becauſe no hack 
averment could be admitted againſt a will in writing, th 
demurrer was over-ruled ; and it was held by Rawlin bs 
and Hut.hins, that though ſuch an averment could hs 
admitted where it was to make the party a title ; h 
where it was only to rebut an equity, as in this caſe, it 
might. 2 Yern. 252. 'Abr. Eq. 230, Wot 

So where F. $8. deviſed all his houſhold goods, ag 
woollen, linen, pewter, and brafs whatſoever, except a 
trunk under the chamber window ; and the queſtion was 
whether the parol proof of the perſon who drew the will 
ſhould be admitted to explain theſe words ; and my Lord 
Keeper thought it might, notwithſtanding the flatute of 
frauds and perjuries ; for it here neither adds to nor alters 
the wi'l, but only explains which of the meanings ſhall 
be tzken, as in caſe of a deviſe to fon John, when the 
teſtator had two of the ſame name ; and here the word as 
may be a reflriftion, or if the following be as particular 
inſtances, 1t may not reſtrain the word what/cever, and 
he thought the words imported to carry all the houſhold 
goods ; and of that opinion was the Maſter of the Rolls : 
and the proof was read accotdingly. Abr, £4, 231. 
2 Vern. 517. 

So where one not of kin, but a ſtranger, was made 
executor, and had conſiderable legacies given him, al- 
though it was decreed by Sir Peter King, in the Mayor's 
court, in favour of the teſtator's brothers, that the ſurplus 
ſhould be diſtributed ; yet upon appeal to the Houle-of 
Peers, that decree was reverſed, not barely as it ſtood 
upon the will, but that parol proof ought to be received in 
favour of the executor's title, conſiſtent with the will ; 
and the proof being full as to the teſtator's frequent de- 
clarations, that his executor, though a ſtranger, ſhould 
have the ſurplus, it was decreed accordingly. Alr, Eg. 
Littlebury and Buckley, 

But notwithſtanding theſe caſes, the courts have been 
.very unwilling to admit of parol evidence in relation to 
| any thing that appears on the face of a will ; and itis cer- 
tain that too much caution cannot well be uſed in this 
particular, eſpecially when it is conſidered that by the 
ſtatute of frauds and perjuries, which was made to prevent 
perjury, contrariety of evidence and uncertainty, binds 
the courts of Equity as well as the Common Law courts ; 
as alfo that little regard ovght in many caſes to be had to 
the expreſſions of the teſtator, either before or after the 
making his will, becauſe poſlibly theſe expreflions might 
| be uſed by him, on purpoſe to control or diſguiſe what 
he was doing, or to keep the family quiet, or for other 
ſecret motives and inducements, wkich cannot after his 
death be found out. See 2 Yen. g8, 337, 625. and 
in the caſe of Coe and Raw!(:nſong 
It 1s laid down by Lord Chief Juſtice Ho/t, that the te- 
ſtator's intent mult be colleQted from the words of the 
will, and not from his circumſtances,. or any matters 
dehars, and that to ravel into the affairs of the teltator, 
would render property precarious, and introduce uncer- 
tainty and confuſion in the law itſelf, 

Hence in a cafe in the Houſe of Lords, where the te- 
ſtator deviſed ſeveral legacies, and among{t the reſt gave 
conſiderable legacies'to his two executors, to whom al'o 
he deviſed the ſurplus of his eſtate ; and there being a 
debt of 3ooo/. due by bond to the teſtator from one of the 
executors, he inliſted, that there being ſufficient aſſets to 
ſatisfy all the legacies, that this 3000/. ſhould not be 
brought into the ſurplus of the teltator's eſtate, but that 
the ſame was extinguiſhed for his benefit, by his being 
made co executor ;z and that tho' the ſurplus of the eſtate 
was deviſed to them both, yet that this debt could not be 
taken to be part of that ſurplus being before extinguiſhed z 
an 


reditors threat. 
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and by the evidence of [the perſon who drew the will, 


d, that this was the teſtator's intentiong which 
darn i was, urged,” ought to beadmitted, being-only 
- rebut an equity, and ouſt an implication of Jaw ariſing 
from the notions of the courts of equity, which revives 
the debt in theſe caſes, and gives equal benefit to both the 
executors ; but the Lords retuſed going into this parol 
evidence, and decred that the 3o0o/. ſhould be taken as 
part of the ſurplus of the teltator's perſonal eſtate, which 
both the executors were equally intitled unto; for though 
' in ſome books the teſtator's making a debtor executor 1s 
faid to be an extinguiſhment of the debt,, becauſe an exe- 

ator cannot ſue himſelf; yet it was never doubted, but 
Th ſuch a debt remained aflets to ſatisfy other creditors 3 
alſo it has been reſolved to be. aſſets to ſatisfy legactes ; 
and this deviſe of the ſurplus and reſidue of the teſtator s 
eftate being as much a legacy, and as well recoverable in 
the Spiritual court as any particular legacy, it was but 
fitting, that ſince the courts of Equity claim now a con- 
curcent juriſdiction with the Eccleliaſtical courts in mat- 
ters of this nature, that there ſhould be the ſame meaſure 
of juſtice in both theſe courts. 2 Bac, Abr, 311, Se:wyn 
and Erown, 21 March, 1734. im dome procerum, * Note ; 
'This cauſe was firſt heard before the Maſter of the Rolls, 
who admitted the parol evidence, and on the ſtrength 
thereof decreed, that the 3000/7. ſhould not be taken as 
part of the ſurplus of the teſlator's perſonal eſtate but 
that it was extinguiſhed for the benefit of the obligee, and 
accordingly ordered the bond to be cancelled ; but this 
decree was reverſed by the Lord Chancellor, though he 
admitted the parol proof to be read, as not thinking the 
teſtimony of a ſingle witneſs, according to the circum- 
ſtances of this caſe, ſufficient to control what appeared 
on the face of the will. 2 Bac, Abr. 311. _ 

As to. preſumptive proof; Lord Coke diſtinguiſhes 
preſumptive proof, by which he ſays juries are often in- 
duced, into, 1- Violent preſumption, which amounts to 
plena probatio ;, as if one be ſtabbed in a houſe, and a 
man is ſeen running out of it with a knife bloody, and 
none elſe in the houle. 2.- Preſumptio probabilis, which 
moves a little. 3. Preſumptzo levis, which moves not at 
all. Co. Lit. 6. | 

Alſo in a caſe of a feoffment, if all the witneſſes to the 
deed are dead, then a continual and quiet poſſeſſion for 
any length of time will make a ſtrong preſumption, which 
ſtands for proof ; and here the rule is, that ex diuturnitate 
temporis omnia praſumuntur ſolemniter eſſe ata; alſo the 
deed may receive credit by comparing the ſeals, the 
hand-writing, and other circumſtances, all which muſt 
be left to the jury. Co. Lit. 6b. 

Perſons once in being ſhall be intended, ſtill living, 
if the contrary is not proved, 2 Kell. Rep. 461. But now 
by ſtat. 19 Car. 2. c. 6. it is enacted, ** That if any per- 
ſon or perſons, for whoſe life or lives eſtates have been, 
or ſhall be 'granted, ſhall remain beyond the ſeas, or elſe. 
where abſent themſelves in this realm, by the ſpace of 
ſeven years together, and no ſufficient and evident proof 
made of the life or lives of ſuch perſon or perſons reſpec- 
tively, in any aCtion commenced for the recovery of tuch 
tenements by the leflors or reverſioners, in every ſuch 
caſe the perſon or perſons, upon whoſe life or lives 
ſuch eſtate depended, ſhall be accounted as naturally 
dead ; and in every aCtion brought for the recovery of 
the ſaid tenements, by the leflors or reverſioners, their 
heirs or aſſigns, the judges, before whom ſuch aCtion ſhall 
be brought, ſhall direQ the jury to give their verdict, as 
if the perſon ſo remaining beyond the ſeas, or otherwiſe 
abſenting himſelf, were dead.” ERS ; 

' By the ſtat. 21 Fac. 1. cap. 27. it is enacted, ** That 
if any woman be delivered of an ifſue, which being born 
alive ſhould, by the laws of this realm, be a baſtard, and 
endeavour privately, either by drowning or ſecret burying, 
or any other way, either by herſelf, or the procuring of 
Others, ſo.to conceal the death thereof, as that it may not 
come to- light, whether it were born alive or not, but be 
concealed ; in every ſuch caſe, the mother ſo offending 
ſhall ſuffer death, as in caſe of murder, unleſs ſhe can 
prove by one witneſs at leaſt, that ſuch child was born 
dead.” þ | 


tx A 


Conceal the death thereof] If the woman appear to hats 


that the child was born alive, and murdered. K#lyng 32: 
But where a woman lay in/ a chamber by herſelf, and 


knocked for help, but could get none, and was delivered 
of a child, and putit in a trunk,” and did not diſcover it 
till the night following, ſhe was adjudged not to be within 
the ſtatute, becauſe ſhe knocked 'for help. Kelyn 432. 
Neither,is a woman within the ſtatute, who having con 
tefſed herſelf with child beforehand, is afterwards ſurpriſed 
and. delivered, nobody being with her; and therefore in 
theſe caſes it muſt appear by ſigns of hurt, or ſome other 
ways, that "wp child was born alive. Kelyns 32. 2 Hawk. 
« UW. 4 
It Ne in regard to evidence to be an unconteſtable 
rule, that the party, who is to'prove*any fat, muſt do 
it by the higheſt evidence the nature of the thing is capa- 
ble of, 1 Show. Rep. 397. F 
As where the queſtion was, whether the abbey De /en- 
tibus was an inferior abbey or not, Dugdale's Monaſlicon 
Anglicanum being produced for evidence was refuſed, be- 
cauſe the original records might be had in the Augmenta- 
ton-ofhice. 1 Salk, 281, _ - 
90 if a witneſs be to teſtify what another ſwore on a 


* his evidence is not to be admitted, &c. 2 Show, Rep. 
I 3 . * * 

As to hearſay evidence, it ſeems 2greed, that what 
another has been heard to ſay, is no evidence, becauſe the 


affected thereby, had not an opportunity of croſs-examin- 
ing 3 but ſuch ſpeeches or diſcourſes may be made uſe 
of be way of inducement or illuſtration of what is pro- 
perly evidence. 1 od. 383. Shin. 402. ED 

Alſo what a witneſs hath been heard to fay at another 
time, may be given in evidence, in order either to inva« 
lidate or confirm the teſtimony he gives in court. 2 Haw#: 
P. C. 431. 


So what a perſon accuſed of a crime hath been heard to 


for him or againſt him. 2 Hawk. P. C. 431. 

E vagum. Charta Regis Johannis Deo & B, Johanni 
& hominibus de Beverlaco, quod fint quieti de theolonio, 
ſeutagio, paſſogio, peſagio, laflagio, flallagio, & de wree & 
de logan, de ewagio & delene, &c. Hill. 14 H. 3. In 


lame with aquagium, from the French eau, aqua, and fig- 
niftes a toll paid for the paſſage of water. Cowell, edit. 
7997. - | 
abzice, Adultery ; from the Saxon ewe, conjugium, 
and bryce, fradtio, T he word occurs in thelaws of King 
Edmund, ſeft. 4. tho' in the edition of Brempten it is falſly 
wrote ewice. From this Saxon ewe, marriage, we derive 
our preſent Eng/iiſh word to wee, a worer, Cowell. edit. 


1727. 

'Ewe. Is a German word, but it was uſed by the 
Engliſh Saxons, and ſignifies a law, It is mentioned in 
Leg. WV. 1. viz. De malefattoribus qui vite periculum {e- 
cundum euva Syaxonum rncurrere debent. 

Eracion, Is a wrong done by an officer, or one pre- 
tending to have authority, in taking a reward or fee for 
that which the law allows not. The difference between 
exaftion and extortion is this; extortion- is, where an 
officer extorts more than his due ; exa@7on is, where he 
wreſts a fee or reward, where none is due. See (Fx 
-0ztion. | | 
Eractores Hegis, The King's exa&ors or collefors, 
ſometimes taken for the ſheriff. And in this ſenſe the 
Black- Book in the Exchequer, part 1. cap. ult. Tabulas, 
quibus vicecomes cenſum Regium colligit rotulum exaQtorium 
vecat ; but generally Puicungue publicas pecunias, tributa, 
vettigalia & res fiſco debutas exigit, proprie nominatur exaCctor 
Regis. Cowell, edit 1727. | 

ramination, (Examinatio,) A ſearching after, or 
cognizance of a magiſtrate. By ſtat. 3& 4 Ph. & Mar, 


cap. 10, ſ67, 2. Juſtices before whom any perſon ſhall be 


broughg 


endeavoured to,conceal the death of ſuch child, there is 
no need of any proof, that it was born alive; 'or that there- 
were any bgns of hurt, for it ſhall 'be taken” undeniably, / 


went to bed without pain, and waked in the night, and 


former trial, the record of ſuch trial muſt be produced, - 


paſty was not on oath ; alſo, becauſe the party, who is 


lay at another time, may be given in evidence at his trial, 


Cheiauro Reg. Scacc. Ebor. Rot. 15. Evnagium is the 
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brought for manſlaughter or felony, 'or for ſuſpicion 
thereof, before they commit ſuch priſoner, ſhall take the 
examination of ſuch priſoner, and information of thoſe 
that bring him, of the fat and circumſtances; and as 
much thereof as ſhall be material to prove the felony, 


ſhall put in writing within ewo days after the examination, 


and the ſame ſhall certify in ſuch manner as they ſhould 
do, if ſuch pritoner had been bailed, upon Tuch pain as in 
the at 1 & 2 Ph. & Mar.cap. 13. (fee Ball.) is limited; 
and the faid Juſtices ſhall have authority to bind all ſuch 


by recognizance or obligation, as declare any thing mate- | 


rial to prove the felony, to appear at the next genera] 
gaol-delivery where the trial of the felony fhall be, to 
give evidence againſt the party, and the Juſtices ſhall cer- 
tify the ſaid bonds taken before them, in like manner as 
in the ſaid former act. 

ECrammers m Chancery, ( Zxaminatores,) Are two 
officers who examine upon oath witnefſes produced on 
either fide in London, or near it, upon ſuch interrogato- 
ries as the parties to any ſuit do exhibit to that purpoſe ; 
and ſometimes the parties themſelves are by particular or- 
der likewiſe examined by them. In the country, witneſ- 
ſes are examined by commiſſioners, uſually attornies not 
concerned in the cauſe, on the parties Joining in commil- 
ſion, &c. Heretofore there was ſuch an examiner in the 
Star-Chamber ; but the court being aboliſhed, the office 
and officer is extint, Cowell, edit. 1727. | 

Eraanual roll. In the old way of delivering the 
ſheriff's accounts, the firme mortue vel obſolete, i. e. 
Illeviable fines and deſperate debts, were tranſcribed into 
a roll called the Exannual roll, which was to be yearly read 
to the ſheriff upon his account, to ſee what might be 
gotten, See Hales Sheriffs Accounts, p. 67. 

Ercambiator, Was anciently uſed for an exchanger 
of land, ſuch as we now call bro4ers, that deal upon the 
Exchange between merchants. Un libro chartarum pri- 
orat. Leominſt. de anno 2 Ed. 2. it is ſaid, [ta guod unuſ- 
quiſque ecorum qui damna ſuſtinuit aliquo caſu 6ontingente, 
quod excambiator refundat damna, &c. Cowell, edit. 
1727. 

Exception, (Exceptio.) Is a ſtop or ſtay to any ation, 
being uſed in the Civil and Common Law both alike, and 
in both divided into di/atory and peremptory. See Bratton, 
lib. 5. traft, 5. per totum, and Britton, cap. gl, 92. 
In law proceedings, it is a denial of a matter alleged in 
bar to an aCtion ; And in Chancery it is what 1s alleged 
againſt the ſufficiency of an anſwer, &c, The counſel 
in a cauſe are to take all their exceptions to the record at 
one time, and before the court hath delivered any opinion 
therein. 1 Lill. Abr. 559. And on an indictment for 
treaſon, &c, exception is to be taken for milnaming, &Fc. 
before any evidence is given in court, or the indictment 
ſhall be good. - Stat. 7. i. 3. C. 3. Where by a gene- 
ral pardon, any particular crime is excepted, if a perſon 

be attainted, &'c. of that offence, he ſhall have no benefit 
of the pardon. 6 Rep, 13. 2 Nelf, Abr. 765. And 
when a pardon is with an exception as to perſons, the 
party who pleads it ought to ſhew, that he is not ny of 
the parties excepted, 1 Lev. 26. A negative expreſſion 
may be taken to envure to the ſame intent as an excep 
tion ; for an exception in its nature is but a denial of what 
is taken to be good by the other party, either in point of 
law or pleading; And Excepito in non exceptis firmat regu- 
lam. 1 Lil. 559. 

Erception to evidence, &c. At Common law a writ 
of error lay for an error in law, apparent in the record, 
or for an error in fat, where either party died before 
judgment ; yet it lay not for an error in law not appearing 
in the record ; and therefore, where the plaintiff or de- 
mandant, tenant or defendant, alleged any thing ore tenu;, 
* which was over-ruled by the Judge, this cquld not be 
aſſigned for error, not appearing within the record, 
nor being an error in fact, but in law ; and fo the 
party grieved was without remedy. 2 1n/t. 426. And 
therefore, | 


By the ſtatute of //://m. 2. ** When one impleaded 


before any of the Juſtices, alleges an exception, praying 
they will allow it, and if they will not, if he' that al- 
leges the exception wr 


ites the fame, and requires the 
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Juſtices will put to their ſeals, the 
and if one will not another ſhall; and it, tpon com 

plaint made of the Juſtice, the King cauſe the record 
to come before him, and the exception be not ſoun« ; 

the roll, and the plaintiff ſhew the written nceition, 
'with the ſeal of the Juſtices thereto put, the Juſtice hall 
be commanded to appear at a certain day, either to confeſs 
or deny his ſeal, and if he cannot deny his ſeal, they ſhall 
proceed to judgment according to the exception, as it 
ought to be allowed or diſallowed,” ; 

In the conſtruction of this ſtatute, 
nions have been holden : 

That the ſtatute extends to the plaintiff as well A$ 
defendant, alſo to him who comes in loco tenentis, as one 
that prays to be received, or the vouchee; and in all zc. 
tons whether real, or perſonal, or mixt. 2 Inſt. 427. 

: It ſeems agreed, that no 6i// of exceptions is-to be ailowed 
in treaſon or felony, for the words of the ſtatute are 
um aliguis unplacttatur coram aliquibus juſticiariis, 7 
And if ſuch bills were allowed, it would be attended 
with great inconveniency, becauſe of the many frivolous 
exceptions that might be put in by priſcners, to the delay 
of juſtice ; beſides, in criminal cates the Judges are of 
counſel with the priſoner, and are to ſee that juſtice is done 
him. 1 Sid. 84. Sir Henry Vane's caſe. 1 Lev. 68. 8. C, 
1 Keb. 324. S, C. 

The ſtatute extends not only to all pleas dilatory and 
peremptory, but to prayers to be received, oyer of records 
and deeds, &'c, allo to challenges of jurors, and any ma» 
terial evidence offered and over-ruled. 2 1n/?. 427. Dyer 
231. pl. 3. Raym. 486. 

If in atrial upon a title to a leaſe for years, the Judges 
| (though inſiſted upon) wili not direct the jury that the 
probate of a will is concluſive evidence, but will only tell 
the jury that it is good evidence ; and thereupo:i the jury 
find there is no ſuch will ; yet a bill of exceptions will not 
lie; for though the evidence be concluſive, the jury, if 
they will, may run the hazard of an attaint. Raym. 404. 
2 Jones 146. 8.C. 

f one offers: to demur upon evidence, and is over- 
ruled, and after judgment a writ of error is brought, 
this cannot be aſſigned for error, but it is a proper caſe 
for a bill of exceptions, and the remedy which the ſtatute 
in that caſe appoints. Cro. Car. 341. 

Lord Coke is of opinion, that the ſtatute, notwith- 
ſtanding theſe words, & /; forte ad querimoniam de fatlo 
Juftic wenire fas! Dominus Rex recordum coram e&, ex- 
tends 'not only to the Common Pleas, but to all other 
courts of- record, on whoſe judgment a writ of error lies 
to the King's Bench, and alſo to the county-court, the 
hundred, and court-baron ; for therein, ſays he, the 
Judges are moſt likely to err, and albeit of judgments 
given in thema writ of error lieth not, but a writ of falſe 
judgment in the C. B. yet the caſe being in the ſame or 
greater miſchief, the purview of this ſtatute doth extend 
to theſe inferior courts, 2 [n/?. 427. 

If one of the Juſtices ſets his ſeal to the bill, it is ſuſſi- 
cient ; but if they all reſuſe, it is a contempt in them 
all ; for which the party grieved may havea writ grounded 
upon the ſtatute, commanding them to put their ſeals, 
Sc. 2 Infl. 427. Raym. 182. $S. P. 2 Lev. 237. S. Þ. 

Although no time be appointed by this act when the 
Juſtices ſhall put their ſeals, the party muſt pray the ſame 
before judgment ; but if they deny it, then may they 
be commanded after judgment to put their ſeals, and 
then the putting of their ſeals after judgment ſhall be 
ſuſhcient. 2 Int. 427. 

But where a corporation-book was offered in evidence 
at the aſſizes, to prove a member of the corporation not 
in poſſeſſion, and refuſed, and no bill of exception was 
then tendered, nor was the exception then reduced to 
writing, ſo the trial proceeded, and a verdi&t was given 
for the plaintiff; the court being the next term moved 
for a bill of exceptions, it was urged for the bill, that 
the law requires quod proponat exceptionem ſurm, and no 
time is appointed for the reducing it into writing, and the 
party is not grieved till a verdict is given agaialt him 3 
and the ſame memory, that ſerves the Judges for a new | 


trial, will ſerve for a bill of exceptions. Ou the m_ 
| 0 


Juſtices ſhall { dg I 


the following OP: < 
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de it was (aid, "that this 'praftice would prove a great 
difficulty to Judges, and delay of juſtice, that the prece- 
dents and entiies ſuppoſe the exception to be written down 
upon its being diſallpwed, and the ſtatute ought to be 
conſtrued fo as to prevent mconvenience; beſides, the 
words of the a&t are in the preſent tenle, and fo is the 
writ formed on the at. Alt Ch. J, lt this praQtice 
ſhould prevail, the Judge would be in a ſtrange condition ; 
he forgets the exception, and refuſes to ſign the bill ; ſo 
an action muſt be brought; you ſhould have inſiſted on 
our exception at the trial, you waive it if you acquieſce, 
and ſhall not refort back to your exception aſter verdiQ 
againſt you, when perbaps, if you ſtood upon your ex- 


«ception, the paity had other evidence, and need not have |. 


put the cauſe on this point z the ſtatute indeed appoints uo 
time ; but the nature and reaſon of the thing requires the 
exception ſhould be reduced to writing when taken and 
diſ.llowed, like a ſpecial verdict, or a demurrer to evi- 
dence 3; not that they need be drawn up in form, but the 


ſabltance muſt be reduced to writing whilſt the thing is 
tranſafting, becauſe it is become a record : ſothe motion. 


was denied. 1 S-lb. 288. - 

When this bi'l is ſigned, there goes out a /cire factas 
to the Judge who figned it, ad cognoſcendum jcriptum, and 
the ſcire facias to the Judge, and his return with the bill 
mult be entered on the iffue-roll, and made part of the 
record, which is to be removed by writ of error. See 1 
Lutw. 905, goo. | | | 

When a bill of exceptions is allowed, the court wall 
not ſuffer the party to move any thing in arreſt of judg 
ment on the point on which the bill of exception was 
ailowed ; ſor his proper redreſs is by writ of error, and 
it is preſumed, that the court was ſatished in the point 
when the party tendered his bil! of exceptions. 1 Fern. 
366, 307. 2 Lev. 237. 2 fones 11; + 

Exceprivn in deeds and writings. 'The exception is a 
clauſes whereby the donor, feoffor, grantor, or other per- 
ſoa contraQting, excepts or takes a particular thing out 
of a general thing granted or conveyed. 1 H/ad's 
Conv. 241. | 

The thing excepted is exempted, and does not paſs by 
the grant, neither 1s it parcel of the thing granted ; as 1l 
a manor be granted, excepting one acre thereof, hereby 
in judgment of law that acre is ſevered from the manor, 
1/Y/204's Conv, 241. 


Rules and examples concerning exceptions in deeds. 


Rulet. It muſt be of ſuch thing as he who makes the 
exception may have, and does belong to him, For if the ex- 
ception be of ſuch a thing as the grantor cannot have, nor 
does belong to him by law, as if a leſſee for years aſſigns 
over all his term in the land, excepting the timber trees, 
earth or clay, this exception is not good. Shep. Touch, 79. 

Co. 12 6. | 
: But if a leſſee for life makes a leaſe for years, or leſſee 
for twenty one years makes a leaſe for twenty years ; 
or tenant by the courteſy, or in dower, grants over their 
eſtate, excepting the timber trees, theſe are good excep- 
tions. : 

And if a leſſee for life or years opens a coal mine, and 
then aſſigns over his eſtate, excepting the mines, or the 
profits thereof ; theſe are void exceptions... Shep. Touch, 


Rule 2, It muſt not be the whole thing granted, but a 
part thereof only. An exception that goes to the whole 
thing granted or demiſed, is a void exception. Cro. Eliz. 
6. pl. 2. 244. pl. 1. 

Alſo if one grants all his lands in Lambburſl, except 
the manor of 
burſt than the ſaid manor, the exception is void. Cre. 
E1:z. 6: | | 

A man cannot grant an eſtate, and reſerve a part of the 
eſtate; as, to make a feoffment in fee, and reſerve a leaſe 
for life; or grant an advowſon, and reſerve the preſenta- 
tion for his life. Shep. Touch 79. 


The exception muſt be of part of the thing, and not of ; 
| two manors, or two acres, excepting one of them, /b:4, 


part- of the eſtate. 
Vor. I, N*, 66. 


zdley, and he has no other lands in Lamb- 
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Rule. 3 The thing that is excepted muſt be art of 4 
| thing granted before, and not of ſome other thine i 
exception is always of a thing granted, and a thing in 
:/Je, and not of a new thing, which was not before men- 
tioned or granted. Dyer 59. a. pl. 11. 4 ; 

If the exception be, of another thing than the thing 
granted ; as if one grants, a, manor. or land, excepting 
twelve, pence, or excepting the tithes, or'excepting.one 
acre"of ground, which is no parcel of the manor, or the 
land before granted ; or if one grants the land' deſcended 
to him on the part of his father, excepting the land de- 
{cended to him on the part of his mother ; theſe excep- 
tions are void. Shtp. Touch. 18. 79. wy 
Rule 4. The thing excepted muſt be of ſuch a thing as 
may be ſevered from the thing granted, and not of inſeparable 
encidents. Dyer 59. a. Exceptions. of ſeveral incidents 
are good ; but if inſeparable incidents, as-if a manor be 
granted, excepting the court-baron z or land be granted, 
excepting the common appendent thereto belonging z 
theſe exceptions are void. Shep. Touch. 79. | 

A grant of a manor, excepting the courts, is void, for - 
4 Mancr cannot be without courts, Hob. 101. 

But a, man may grant a manor, excepting any of the 
demeſaes and ſervices, ſo as a real manor, not a reputa- 
tve manor, be leſt. 7b. 170, | | 

If a mari has but one cloſe in Dale, and he grants all 
his lands in Dal-, excepting that one cloſe, this excep- 
tion 1s void, ob. 170. Moor, caſe 1239. -» 

If a man makes a leaſe for life of a manor to which an 
advowſon belongs, and he excepts the advowſon, if he 
grants over the reverſion, the advowſon does not paſ-; 
becauſe it is ſevered and diſmembered from the manor, and 
thereby is become 2n advowſon in groſs. 11 Co 50. a. 
But if one has a manor in which he has parks and fiſh- 
ponds, and he grants the manor for life, except the game 
and fiſh, and afterwards grants the reverſion of the nia- 
nor ; by this the game and fiſh will paſs. 11 Co. 50 6b. 

If I let my rectory, except the glebe, it is a void ex- 
ception : ſo of a leaſe of a. manor, excepting the de- 
meſnes, for a reftory cannot be without glebe, nor a_ 
manor without demeſnes. Winch 23. 

Rule 5. It muſt be of a particular thing out of a gene- 
ral, or of an entire thing, and not of a particular out of a 
particular, or the whole thing itſelf granted, If the excep- 
tion be of a particular thing, out of a particular thing ; 
as it one grants J/hitcacre. and Blackacrez or grants 
twenty acres of land by particular names, excepting one 
acre of them ; theſe exceptions are void. Shep. Touch. 79» 

For the Krone ſhall be taken moſt ſtrongly againſt the 
grantor, arter 104. | 
An exception -of a thing granted by a ſpecial name in 
the premiſes, 1s void ; bur it is good for a.thing granted 
in the premifſes by general words ; and although it is by 
ſpecial name excepted, yet the exception is void. Moor, 
cale 1236. | 

A. lets to B, a reQory for years, excepting the man- 
fon-houſe of the rectory, ſaving to Þ (the leflee) a 
chamber ; this is an exception out of an exception 
which is good, and ſhall make it paſs by force of the 
leaſe; for this exception or ſaving makes the thing ex- 
cepted, as.if it never had been let; ſo a ſaving out of a 
ſaving, makes it as if it had been excepted, and then it 
paſſes by force of the leaſe at firſt, Cro. Eliz. 372 

l. 19. x 
f Rik 6. An exception muſt be conformable to the grant, 
and not repugnant thereto. If it is repugnant to the grant 
it ſubverts it utterly, and takes away the fruit of it; if 
one grants a manor or land to another, excepting the-pro-. 
fits thereof; or makes a feoifment of a cloſe of meadow. 
or paſture, reſerving or excepting the graſs of it; or- 
grants a manor, excepting the ſervices ; theſe are void. 
exceptions. Shep. Touch. 79. | | 

So if one grants his houſe, chamber, cellars, and ſhops, 
excepting his ſhops ; it is ſaid this is no good exception. 
Ibid. wt 516 | 
And if one grants. bis meadow and paſture grounds 
this exception is not good, no- more than if one grants 
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And yet if a man makes a leaſe for years of a mill, 
excepting the profits thereof during the life of the 
leflor ; it is faid, this has been adjudged a. good excep- 
tion, Sed 2, For the exception of the profits of a 
thing is the exception in effect of the thing itſelf. Shep. 
Touch. 79- | 

An exception that croffes the grant, or 15 repugnant 
thereto, is void. - - Hob. 72, 170. Vide Moor, wh, 1230. 

Rule 7. The thing excepted mufl be certainly ' deſcribed 
and ſet down. As, if a man grants all his lands in 
Eſſex, ſaving, beſides, or except © his lands in Dae; or 
all his lands in Dale, excepting one huuſe, or one acre 
in certain 3 or one houſe, excepting one chamber in cer- 
tain; theſe and ſuch like exceptions are good. Shep. 

Touch. 78. 
 - And if one grants a manor, excepting one tenement, 
(parcelof the manor) or excepting the ſervices of F. $ (who 
holds of the manor) or excepting one cloſe ; or except- 
ing one acre ; or excepting the advowlon appendant ; or 
excepting the woods ; or excepting twenty acies of wood z 
or excepting all the groſs trees; theſe are good exceptions, 
Hbid. 

And if one grants a mefſuage and houſes thereunto be- 
tonging, excepting the barn, or excepting the dove houle, 
it ſeems this is a good exception ; for they may paſs by the 
grant of a meſſuage, &c. /bid. 

And if one grants land, excepting the timber- trees 
thereupon ; or excepting the trees thereupon ; or if a 
man ſcl!ls a wood, excepting twenty of the belt oaks, 
and ſhews which in certain ; theſe are goud exceptions. 
Ibid. 

So if a man has a manor wherein is a wood called the 
Great Wood, and he grants his manor, excepting all the 
woods and underwoods that grow in the Great Wood, and 
all the trees that grow elſewhere ; this is a gcod exception. 
Shep. Touch. 78. | 
And if one grants a meſſuage, and all the lands and tene- 
ments thereunto belonging, excepting one cottage this is 
a good exception. {L1d. 

And if one grants a reverſton, excepting the rent ; this 
is a good exception of the rent, and doth keep it from 
paſſing by the grant. 6:4. 

So if a man has a rent-charge out of land, and he re- 
leaſes his right in the land, except the rent, the exception 
is good. /bid. 

So if the Lord releaſes to his tenant /alve Deminio ſus, 
&c. this is a good exception. 

If one grants all his horſes, except his white horſe ; 
this is a good exception of the white horſe. 

If a man be ſeiſed of a manor, and leaſe it by deed in- 
dented for life, exceptis & rejervatis quod bene liceat to the 
leſſor ſucctdere, dare & vendere omnes groſſas arbores in 
difto manerio creſcentes, &c. it ſeems this is a good excep- 
tion of the trees. Shep. Touch. 78. 

{if A. lets all-his lands in D. other than J/hiteacre, and 
all his lands in S$. except Blackacre, for twenty-one years, 
the remainder to B. in fee, except before excepted ; I 
hold (ſays Tyrre/) Whiteacre paſſes; for the grant ſhall be 
taken moſt ttrongly againſt the grantor. Carter 104. So 
that the exception is void for incertainty. 

A. lets the manor of Sale, faving Hhiteacre, to B. the 
remainder to C. for twenty years, ſaving Greenacre ; the 
remainder of all to D. except to Drycls/e; . the remainder 
to Fohn a Stile of all, except before excepted. I think, 
(fays Thrrel) in this caſe all paiſes to Zobn a Stile, EXCept 
Drycloſe. Carter I 04s 

Yet (fays he) I grant, that if A. lets to B. all his land 
in Sale, ſaving or reſerving, or other than //þzteacre, the 
remainder to C, except before excepted; in this caſe I 

ant Whiteacre is excepted, becauſe there is no exception 
before, and the exception would be vain and idle if it 
ſhould not be ſo taken. Carter 104. | 

A man made a feoffment to divers uſes, excepting two 
cloſes, for the life of the feoffer only ; it was adjudged 
that theſe two clofes were excepted, and did deſcend (to 
the heir at law), either becauſe the exception was good, 
though the latter part of the ſentence, vzz. for the life of 
the feoffer only, was void, and therefore to be rejected ; 
or the whole exception was void, becauſe one entire ſen- 
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tence ; yet the court agreed, that there was no 
of theſe two cloſes, which were intended to be except d 
for the uſe was limited to the manor, exceptis "ov 4 > 
which excluded the two acres; for although there \ 2 
not ſuſſicient words to except them, there was enou Cn | 
declare the intention of the feoffer to be fo 7 P 

106, 107. | * Vent, 

If a feoffment be made of a manor, exc ; 
to himfelt for life only, habendum, except Fur £9 oy 
to the ule of B. in tail, Blackacre ſhall not paſs to f; 3 
we Lev. 287. ; OY 

f a man bargains and ſells his lands in D. ex 
he ſhall afterwards deviſe, this exception is KAT Layheag 
tainty. ob. 72, A tit 

It woods whereof a praupe lies (by the name of © 
many acres of wood) be parcel of a manor, and I leaſe 
the manor, excepting the woods ; by this the ſoil whereon 
they grow 1s excepted. 11 Co, 49. b. Poph. 146. 

Re | _ I of woods and underwoods, the foil 
itfelt whereon they grow is excepted. 
ok babe y Brc P 5 Co. 11. a. 

But it I except all my trees growing in the manor 
in that cale the foil itſelf is not excepted. 11 Co, 49 b. 
Poph. 145. OY 

Fi exceptions of woods and trees obſerve theſe ſix 
tings. 

Firſt, That notwithſtanding they are excepted, they 
are parcel of the inheritance, and by demiſe for years of 
the manor they will paſs, becauſe the freehold remains 
and the leffor remains tenant to the precipe ; but by a de. 
miſe for life with ſuch exception # contra. 5 Co. 11. a. b 
11 Co. 50. a. 

Secondly, that where the exception is of the trees only 
the ſoil itſelf is not excepted, but only ſufficient nutriment 
tor the trees. 

. One lets a tenement, a cloſe whereof was wood, and 
commonly known by the name of a wood, and in the 
leaſe was an exception of all faleable woods now grow- 
ing, or of which ſhall grow hereafter, which have been 
fold by the lord of the premiſſes, with free entry, egreſs 
and regreſs, for ſelling, making and carrying off the 
lame at all times_convenient; in this caſe the ſoil was not 
excepted, but pafſed to the leflee. Cre. Fac. 524. 

Fhirdly, that the leflee ſhall have the paſture growing 
under the trees. See the caſe above. 

Fourthly, That the leflor ſhall have all the benefit of 
the trees. 11 Ct. 50. @. 

Fifthly, That he ſhall have the fruits and all other 
profits of the trees. 11 Co. 50. 

Sixthly, T hat where the leſſor excepts the trees, and 
aſterwards he intends to ſell them, the law gives to him, 
and to thoſe who buy them, power, as an incident to the 
exception, to enter and view the trees, and fo to cut them 
down and carry them away, Lex eff, cuicungque aliquts 
aliguid concedit, concedere videtur & id ine quo re ifſ@ 
efJe non poturt, is a principle in law. 11 Co. 52. @» 
13 Co. 8, 
Rule 8, The exception out of a thing granted may be 
in any part of the deed, but it moſt commonly and pro- 
perly ſucceeds the ietting down of the things granted, and 
is made by one of theſe words, excepted or excepting, be- 
fades, ſaving, fave on'y, excepted and always reſerved, &c. 

The form may be in this manner : All that, &c. (de- 
ſcribing the things granted, as before, and then go on 
with the exception), /aved and excepted to the ſaid A. ÞB. 
his heirs and aſſigns for ever, out of this feoffment or grant, 
(or grant, bargain and fale, fc.) all that meſſuage, &c. 
and all and ſingular the, &c. always forepriſed, excepted, and 
reſer ved unto the ſaid A. B. his heirs and aſſigns. 

If a leaſe be made, provided that the leſſee ſhall not fell 
the woods ; this proviſo is no exception, but the woods 
are demiſed, Brownlow 241. 

Ruie 9. It may bs made by other words that carry the ſame 
ſenſe, but the wards before mertianed are the moſt propere 
The words other than, will make an exception; as in the 
ſtatute of fines, 4 Z. 7. which concludes thus, ——All 
perſons, except feme coverts, other than thoſe that be 
parties to the faid fine Here other than makes an Ex- 
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ception out of an exception. Carter 99. E ; 
| rchanve, 
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Erchanges  (Excambium or cambium,) Signifies gene- 
rally as much as permutatio with the Civilians; as the 
King's exchange, which is the place appointed by the 
King for exchange of plate or bullion for the ns be coin," 
&c, Theſe places have been divers heretofore ; but now 
there is only one, viz the mint in the Tower, Stat. 
1 H. 6. cap. 4+ By g Ed. 3. c. 7. Exchanges are to be 
kept where the King pleaſes: and every man may ex- 
change gold for 6lver, or flver for gold, &c. but none 
ſhall take profit of money exchanged but the King's ex- 
changers, On pain: of forfeiture. 25 Ed. 3. c. 12. Alfo 
none ſhall give or take any more for exchange of coin 
than the true value, under the penalty of ſorfeiting the 
money exchanged, or to be fined and impriſoned, &c. 
5 & b £4. 6. cap. 19. There is a Royal Exchange of- 
merchants in London : and exchange amongſt merchants, 
is a commerce of money, or a bartering or exchanging 
of money of one city or country for that of another : 
Money in this ſenſe, is either real or imaginary ; real, any 
real ſpecies current in any country at a certain price, at 
which it paſſes by the authority of the late, and of its 
own intrinſic value: and by imaginary money, is under- 
ſtood all the denominations made uſe of to expreſs any 
ſum of money, which is not the juſt value of any real 
ſpecies. Lex Mrrcatoria, or Merch. Comp. 98. '['he me- 
thods of exchange for money uſed in England ought to 
be par pro part, according to value for value: and our 
exchange is grounded on the weight and fineneſs of our 
own money, and the weight and fineneſs of that of other 
countries, according to their ſeveral ſtandards, proportion- 
able in their valuation; which being truly and juftly 
© made, reduces the price of the exchange of money of any 
nation or country to.a certainty. But this courſe of ex- 
change is of late abuſed ; and money is become a mer- 
chandize, and riſes and fal's in its price in regard to the 
plenty and ſcarcity of it. /»id. At London, all exchanges 
are made upon the pound flerling of 20s. In the. Low 
Countries, France and Germany, upon the French crown ; 
Spain and [taiy, Sc. upon the ducat ; and at Florence, 
Venice, and other places in the Szrezghts, by the dollar and 
florin, See Bilt of -Eccyange, and The Law of Bills of 
Exchange, 8c. | 

Eccyange of goods and merchaadiſe, Was the origi- 
nal and natural way of commerce, precedent to buying ; 
for there was no buying till money was invented ; tho? 
in exchanging, both parties are 2s buyers and ſellers, and 
both equally warrant. 3 Salk. 157. 

Etrcyange of ſands, Hath a peculiar ſignification in 
our Common Law, and is uſed for that compenſation 
which the warrantor muſt make to the wartantee, value 
for value, if the land warranted. be recovered from the 
warrantee. Bratt. lib..2. cap. 16. & tb. 1. cap. 19. 

An exchange is the mutual grant of equal intereſts, the 
one in exchange for the other : or it is, where a man is 
ſciſed or poſicfied of lands in fee-ſimple, fee-tai], for life 
or years z or is poſſeſſed of goods, and another is ſeized 
or poſſeſſed of other lands, or poſſeſſed of: other goods in 
the like manner, and they exchange their lands or goods 
the one for the other 3 and in this there is a double grant, 
for each of them grants that which is his to the other, 
Terms de la Ley. Finch's Law, Lit. /. 62. 

Exchange is a mutual grant of equal intereſts, each in 
exchange of other, as of land in fee-fimple, for other of 
the-ſame eſtate; but to exchange an eſtate pur auter vie, 
ſor an eſtate. for life is not good z for though both have a 
freehold, yet an eſtate during another's life, is not fo 
high a freehold, as an eſtate during his own life. Frnc/'s 

aw 27. 

Five things are neceſſary to the perfeCtion of an ex- 
change, viz. 1f{t, That the eſtates given be equal. 2dly, 
That this word (excambium, exchange) be uſed, which is 
ſo individually requiſite as it cannot be ſupplied p fone. 
other word, or deſcribed by any circumlocution. In the 
books of Domeſday 1 find, Honc terram cambiavit Hugo 
Briccuino, quod meds tenet comes Meriton, & ipſum ſcam: 
bum valet duplum. Hugo de Belcamp pro eſcambio de War- 
res. 3dly, That there be an execution by entry or claim 
m the life of the parties. 4qthly, "That if it be of things 
that lie in grant, it mult be by deed. 5thly, If the lands | 


| 
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be in ſeveral counties, there ought to be a deed indented, 


or if the thing lies in grant, 
Co. Litt. 51. 6, | 
Equality in lands are of three ſorts, viz. 1ſt, Equality 
in value. 2dly, In quantity of lands giten' and taken, 
3dly, In quality or manner of the eſtate given and taken: 
quality in value of lands in an exchange is not requiſite, 
nor equality it the'quality or manner of the eſtate, but 
equality of the quantity of the eſtate is requiſite. Co, 
Litt. 50. a. b. . 
| In every exchange rightly . made, the word excambiun 
imports in itſelf tacizly condition, and alſo a warranty, 
the one to give an entry, and the other a voucher and 
recompence in regard of the reciprocal conſideration, 
the one land being given in conſideration of the other ; 
Ie 4 Rep. 121: a. Paſch. 1 Jac. B. R. Buſtard's 
caſe. | 
Exchange importeth in the law a condition of re-entry 
and a warranty, voucher and recompence of the othet 
land that was given in exchange. Noy's Max: 61. 
The fruit andeffect of an exchange is, that it gives the 
intereſt, and alters the property of the things exchanged, 
to either party, according to the agreement. And if the 
exchange be of lands or tenements of any eſtate of inhe- 
ritance or freehold, whether it be by word or deed, it 
has a condition and a warranty in law, incident and an- 
nexed to it as a thing made by the word exchange, and 
tacite implied in every grant of exchange; a condition to 
give a re-entry upon all the land given in exchange, if he 
be put out of all or part of the land taken in exchange, 
and a warranty, to enable him to vouch and to recover 
over in value, fo muci of his own land again given in 
exchange, as ſhall be recovered from him of the land 
taken in exchange, if. he be (ſued for it: ſo that upon 
every exchange either party, if he be put out of or loſe by 
action the land he takes in exchange, has a double remedy 
againſt the other ; and yet this remedy goes only in the 
privity, and ſhall not go to an aſlignee: as if A. ex- 
changes Jand with B. and B. be put out of all or part of 
the land upon a title faramount by a recovery in a real 
aCtion or otherwiſe; in this caſe B may either enter upon 
his own land again which he gave in exchange, or elſe if it 
be in an action brought, he may vouch A. upon the war- 
ranty in law, and hall recover as much in value againſt 
him of the land he gave, as he has loſt of the land he 
took in exchange. But if B. aliens his land taken in ex- 
change to C. and C. be put out of all or part of the land 
upon a title paramount, C. in this caſe can neither enter 
upon the land given to . in exchange upon the condition 
in law, nor vouch A. to warranty, and recover over in 
value upon the warranty in law: And yet 4. in this caſe 
ſhall have the like remedy againſt C. the alience, upon - 
the condition and warranty both, as he had againſt B, 
but if A. himſelf implead C. for the land he gave to B. 
in exchange, C. may make uſe of this warranty in law 
f rebutter againſt 4. And in all theſe caſes, 
where one of the parties is put out of all or part of the 
land, or out of part of the eſtate by entry, and the other 
party enters upon the other's land upon the condition in 
law, he may enter upon the whole land and avoid the 
whole exchange. Burt if he be impleaded for a part only, 
or for the whole, and a part only be recovered from him; 
in this caſe he ſhall recover ſo much in value of the other's 
land only as he hath loſt, and no more : as if an exchange 
be of three acres for three acres, and after one of the 
parties is put out of one of the acres by the entry of a 
ſtranger ; in.this caſe he may enter upon the whole three 
acres he. had given in exchange, and ſo avoid the whole 
exchange, ifhe will. And if A. and B. i hare yea; 
for life, and the fee ſimple is in the heirs of 4. and A. ex- 
changes this land with C. in fee, and then dies, and B, 
enters and avoids the exchange for his life, (as he may,). 
in this caſe C. may avoid the whole exchange, and enter 
upon his own three acres again. So if he in reverſion 
diſleiſes his tenant for liſe, and then he exchanges the 
land, and after the tenant for life enters, the other party 
may defeat the whole exchange. But in the caſe of an 


albeit they be in one county. 


were 


exchange of three acres for three acres, if one of the acres 
ined by difleifin, and the diſſeiſce _ an 
6 action 
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aQtion and recovers it againſt the diſſeiſor ; in this caſe if 
he vouches over the other party to the exchange, he ſhall 
recover ſo much in value only of the three acres he gave 
in exchange, as the acre he has loſt, and no more. 4 Co. 
121. 15 Ed. 4. 3. 9 Ed. 4. 21. Bro. Exchange im 
zoto, and Fitz. ; 7 Wk, in tots. 


Form of a deed of exchange of lands in fee. 


This Indenture, made, &c. between A. B. of, Sc. of 
the ene part, and C. D. of, &c. of the other part witneſ- 
ſeth, that the ſaid A. B. hath given and granted, and by 
theſe preſents doth give and grant unto the jaid C. D. ht 
heirs and aſſigns, all that meſſuage, &c. lying and being, &c. 
To have and to hold the meſſuage or tenement and premiſſ:s 
above mentioned, with the appurtenances, unto the {re C. D. 
his heirs and aſſigns for ever ; in exchange for all that meſſuage 
or tenement, &c. of the ſaid C. D. ſituate and lying, &c 
For which conſideration, the ja'd C. D. hath given and 
granted, and by theſe preſents doth give and grant unto the ſaid 
A. B. his heirs and afjigns, all that the ſaid meſſuage or tene- 
ment laſt above mentioned, with the appurtenances ; Ta have 
aud ta hald the ſaid meſſuage or tenement and premiſes ta/! 
above mentioned, with the appurtenances unto the ſaid A. Þ. 
his heirs and aſſigns for ever ; in exchange of and for the ſaid 
meſſuage and premiſſes fir/l above nenuned. "And the ſaia 
A. B. fer himſelf, his heirs and aj/,gns, doth covenant an 
grant to and with the ſaid C D. his heirs and aſſigns, by 
theſe preſents, that he the ſaid C. D. his heirs and afjign:, 
ſhall or lawfully may from time 19 time, and at all times here 
after *for ever, peaceably and quiet'y enter ints, have, haid 
and enjoy the ſaid meſſuage or tenement and premiſſes firfl absve 
mentioned, or intended to be hereby given and granted by the 
faid A. B. with the appurtenances, without any let, trou- 
ble, challenge, cdluim, dijlur bance or interruption of or by him 
the ſaid A. B. his heirs or affuens, or of or by any other per- 
fon or per ſens whatſoever, clainung or to claim from, by or 
under him, them, or any of them. And the ſaid C. D. for 
himſelf, his heirs and aſſigns, d1th covenant and grant ta and 
with the ſaid A. B. &c. [The like trom C. D, to A. B. 
for quiet enjoyment of the meſſuage, &c. laſt above 
mentioned ; and -there may be a proviſo for either party 
to re enter on his former lands, if there be an eviction. ] 
In witneſs, &c. 


For more learning on this ſubjeft, ſee 10 Vin. Abr. tit. 
Exchange, and Wood's Conv. vol. 1. 7306—744-. 


Exchange of church livings, Is where two perſons 
having procured licence from the ordinary to treat of an 
exchange (of which fort there are many to be found in the 
eccleſialt.cal records) do by one inſtrument in writing, 
azree to exchange their benefices being both ſpiritual (tor 
a lay preferment, as an hoſpital, cannot be exchanged or 
9 for a prebend or cther ſpiritual benetice ;) and in order 
thereunto do reſign them into the hands of the ordinary : 
Such exchange being executed, the reſignations are good. 
IVatf. c. 4. Git). 821. t 

But though the one is inſtituted and inducted into the 
other's benefice, yet if the exchange be not executed on 
both paits, the cierk on whoſe part the exchange was 
not executed may have his bencfice again ; for in this 
caſe of exchanging, the law doth annex this condition to 
a reſignation, viz. if it be fully executed. 7/7tf. c. 4. 

Thus where one 1s both inſtituted and inducted, and 
the other is only inſtituted, and dies, or refuſes to finiſh ; 
in this caſe, though they have proceeded ſo far, yet the 
refignation and all that followed upon it ſhall be void, and 
both (if both are living) may return to their former be- 
nefices upon the foot of former poſſeſſion ; or if one dies 
before he is induCted, and after the induQion of the 
other, this induCtion and all that went before ſhall be 
void, becauſe the exchange was not fully executed during 
the lives of the parties. Gibſ. 868. 

And this is agreeable to the reaſon of the Common law: 
for at the Common law if a man exchange lands, and the 
lanis he receives in, exchange be evicted, he may repair 
to his own lax ds, and re-enter upon them, Deg. p. 1. 
c. 14, | 


| Paton, ſum 


EX. © 

By the 31 #liz. c. 6. {. 8. If any incumbeny--; 
any benchce with cure of foo, Gall corrupuly _ - 
exchange ihe ſame; or, corruptly take for or in any reſpect 
of the reſigning or exchanging the ſame, direQly or in- 
rectly, any penſion, ſum of money, or other bencfir 
whatſoever 3 as well the giver as the taker of any ſuch 
of money, or other benefit corruptly, ſhall 
ofe double the value of the ſum ſo given, taken or had ; 
half to the Queen, and half to him that ſhall ſue ſor the 
lame in any of her Majeſty's courts of record. 

Ecchangers, Are thoſe that uſe to return mone bes 
yond ſea, by bills of exchange, which by the ſtat, $ R. 2% 
ought not to be done without the King's licence, See 
CE.cambio, 


Exchequer, (Scaccarium, from the French word Eſche. 
guier, 1, abacus tabula luſoria) Signifieth the place or 
court of all receipts belonging to the crown, Pula 
Virg. lib. g. Hifl. Ang. faith, that the true word in Latin 
is //atarium z, but it may with more probability be taken 
from the German word '/chatz, denoting as much as the. 
faurus or fiſcuss Camden, in his Britannia, pag. 113, 
ſaith, that this court or office took the name from tat./z 
ad quam ufjidcbant, proving it out of Gervaſins Tilburier/is, 
the cloth which covered it being party- coloured or che. 
quered. By the Grand Cuflumary, it is brought from the 
Normans, cap. 56. where it is thus deſcribed, The Exh. 
quer is called an Aſſembly of High Fufticiers, to whom it 
appertaineth to amend that which the bailiffs and other 
meaner Juſticters have evil done, and unadviſedly judged, 
and to do right to all men without delay, as from the 
Prince's mouth, Skene de Verbor. Signif. verb, Scaccarium, 
hath out of Paulus Anilius theſe words, Staccarium dici- 
tur quaſ! /latarium, quod homines ibi in jure ſiſtantur, wi 
quod ju ftutaria & perennis curia cum cater @ Uurie efſent ins 
diftive, nec 10.0 nec tempore flates. Allo he addeth tarther, 
that it might be called Scaccarium a femilitudine ludi Scaccys 
rum, from the reſemblance it has to the game at Che/; 
many perſons meeting and pleading their cauſes there, as 
if they were hghting in an arrayed battle. And $1th 
deduces it from an old Saxon word, ſcata, ſignifying trea- 
ſure, whereof an account is made in the Chequer, This 
court conlilteth, as it were, of two parts, whereof one 
dealeth eſpecially in the judicial hearing and deciding of all 


| cauſes appertairing to the Prince's coffers, anciently called 


Scaccarium computorum, as Ockham teſtifies in his Lucubras 
trons. Theotheriscalled the Receipt of the Exchequer, which 
is properly employed in the receiving and paying money. 
Cromp. Fur. fol. 105. ſays, it is a court of record, 
wherein all cauſes touching the revenues of the crown are 
handled: the officers belonging to both theſe are men- 
tioned in Camden's Brit. cap. Tribunalia Anglig. The 
King's Exchequer now ſettled at Weſtminfter, was in di- 
vers counties of Hales, See 27 HH. 8. cap. 5, 26. and 
4 par. Inft. fo. 103. Cowell. 

The common derivation of the word Exchequer, is from 
the old French word Eſchequter, which fgnifics a c<:ſ5- 
board, or cvequer-work ; and becauſe a cloth of that kind 
was laid-upon the table, upon which the accountants tell- 
ed out the King's money, and ſet forth their accounts in 
the ſame artificial manner as is done in the Cofferer's ac- 
count at this day, it was called the Court of Exchequer. 
Muddox 109. Spelman's Gloff. tit, Scacc. Forteſcue 01 
Anarchy 117, 118. | 

It was formed from the Exchequer in Normandy, which 
was a court of ſovereignjuriſdiction, and ſuperintended all 
manner of complaints, by, and- againſt -the ſheriffs and 
bailiffs who exerciſed an ortinary juriſdiction, and whole 
duty it was to gather the Duke's rents in each bailiwick, 
and to account for the fame in this great court; and as 
in the court. of Normandy, the great officers of ſtate fat 2s 
Judges ; ſo with us, betore the diviſion of the courts, the 
great miniſter, as the Fuf{iaer, Conſtable, Senelchal, 
Chancellor, and Treaſurer, fat in this court: but the 
Treaſurer uſually preſided, as beſt acquainted with all 
matters relating to the revenue. Madd-x 109. See allo 
for the antiquity of this court, and of its ſeveral oſhicers 
and their duty, 4 /»/?, 103. Sav. 48, 2 TI»ff. 104, 105) 
551» | | 


The 
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The Court of Exchequer is an ancient court of record, 

for all matters relating to the revenue of the crown. 4 
40% 24 " 

In the Exchequer there are ſeven courts, 1. 'The court 
of Pleas. 2+- The court of Accounts. 3: 'The Court of 
Receipt. 4+ 'Che court of Exchequer-chamber, being 
the aſſembly of all the Judges of England, for matters in 
law. 5+ The court of Exchequer-chamber, for errors 
in the court of Exchequer. 6. The court of Exche- 
quer-chamber, for errors in the King's Bench. 7. The 
court of Equity in the Exchequer-chamber. 1 Bac. 
oy _ ſtatute of Rutland, made 10 Ed. 1. ** No 
plea ſhall be, held in the Exchequer, unleſs ir ſpecially 
concern the King or his miniſters :” but it hath been 
Joubted whether this is an aCt of parliament, or an or- 
dinance only, made. by the King for the better order of 
this court, Plow. 209. 4 Int. 113. But 2 Infl. 551. 


it is (aid there is a writ in the Regiſter, under title Brevia 


de Statut', which recites the words of this ſtatute; and 
in the margin of the writ, Statur” de Rutland is quoted ; 
ſo that without queſtion this ſtatute was made by autho- 
rity of parliament. And 4 nfl. 1123. it is faidyit is 
entered in the Parliament Rolls; and fee 8 Co. 20 —Bar 
4 Infl. 114. it is ſaid, the writ is founded upon. the 
- Common Law aud: cuſtom of the realm. 


: 1. Of the juriſdiftion of the court of E xchequer, and what 
perſons ſhall have privilege of ſmit, 
2. Manner of proceeding in the Exchequer, and of diſt te: 


between it and other courts, 
3. Statutes concerning the Exchequer, 


1. Of the juriſdiftion of the court of Exchequer, and what 
perſons ſhall bave privilege of ſuit, ; | 

'The King's farmer may ſue one that detains from him 
part of the poſſcſſhions that he hath from the King, out of 
which the farm is to be paid, by which he cannot pay his 
farm to the King. 1 Rol. Abr. 538. < 

The debtor of the King's debtor may ſue here by quo 
minus. 4 Inſt. 1126 | NT» 

- An information for the Queen and party, upon the ſta- 
tute -of liveries, 8 Ed. 4. cap, 2. was brought in the 
Exchequer,. though by the. expreſs words of the ſtatute it 
ought to be in the King's Bench, or Common Pleas, be- 
fore Juſtices of the peace, &c. but the Exchequer is not 
mentioned; and it was adjudged it lay in this court, be- 
cauſe the Queen was party, and there were no negative 
words, without which, this being a ſuperior court, ſhall 
have juriſdiftion. Sav. 134. Agard and Cavendiſh ad- 
judged. Cro. Eliz. 326. S. C. adjorn, Moor 564. S. C. 
upon a writ of error in Cam” Scacc, reverſed as to the in- 
former ; for the penalty was given to him only that in- 
formed in the courts ſpecially named. 2 And. 127. S. C, 
reverſed accordingly. | | 

If the King's farmer ſues in the Exchequer againſt a 
perſcn for detaining of tithes, parcel of the poſſeſhons to 
him leaſed in farm by the King, though the right of 
tithes comes in debate between them, yet the court ſhall 
not be ouſted of juriſdiftion. 1 Rol. Abr. 538. 

If F. $. be parſon impropriate of D. and B. vicar 
there, and the King patron of the vicarage, and there is 
a debate between the parſon and vicar for tithes, the ſuit 
for theſe tithes: ought to be in the Exchequer. Lane 109. 
1 Rol. Abr. 538. 8. C. vY 

If a copyholder of the King's manor be ſued in the 
eccleſiaſtical courts for tithes, upon a ſuggeſtion in Scac- 
cario, that he preſcribed to pay a certain modus decimandt, 
- he ſhall have a 
-tried there. 1 Rel. Abr. 539. S. C. 

If a man be amerced in the King's leet, and vpon pro- 
ceſs out of the Exchequer the bailiff diſtrains him for 
the amercement, and he brings treſpaſs, he ought to bring 
this aCtion of treſpaſs in the office of Pleas of the Exche- 
quer ; for the bailiff levied it as an officer of this court. 
Lane 55, 1 Rob, Abr. 539- es ; | 

If an erroneous judgment be given. in a formedon in 
a copyhold court, in the-county where the King is Lord, 

VoL, L, NP 67+ y 
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the party, againſt whom the judgment is given, may ſue 
by petition. or bill tothe King in the court of Exche- 
quer-chamber, in the nature of a writ of falſe judg- _ 
ment, for the reverſal of this judgment; for as in the _ 
court, of a common perſon, the proper fuit for reverfil 
thereof is to the lord, by petition ; fo it is here to the 
King; and the Exchequer-chamber is the more proper 
to ſue to the King by petition than the Chancery, be- 
caule it concerns the King's manor. 1 Rel. Abr, 539. 
Lane 98. S. C. | 

An aCtion of falſe impriſonment, or other a&tion, may 
be brought againſt the under ſheriff, in the Exchequer, 
though the ſheriff be the officer of the court; for the court 
takes notice of the under ſheriff alſo. 1 Rol. Abr. 539. 

If A. holds lands of the King by ſealty and rent, and 
makes a leaſe thereof for years to B. and C. pretends a 
prior leaſe to him by A. though there is a rent iſſuing 
out of thoſe lands to the King, yet neither B. nor C. 
can ſue in this court by any privilege, in reſpect of the 
rent ; for that the King can have no prejudice or benefit 
thereby ;' for whether p. or C. prevails, the rent muſt be 
paid. 4 Infl. 118. ads 

But it the King extends lands, as the lands of A. for 
the debt of #. and leaſes the fame to B. for years, 1e= 
ſerving rent, and C, pretends that #. had nothing in the 
land, but that he was ſeiſed thereof, &c. this is within 
the privilege of the court ; for if C. prevails, the King 
loſes his rent. 4 Int. 118. | es | 

IP the King leaſes to A. for years, rendering rent,- the 
King may diſtrain in all other the lands of- Z. for his 
rent, yet A. bath no privilege for his other lands, to 
bring them within the juriſdiCtion of this court. 4 nf. 
119. 

If a man files a creſs bill in this court, he need not 
intitle himſelf to the jurifdiftion of the court, becauſe 
the croſs bill is grounded upon another bill in court. 
FHlard. 160. | 

So if a man be ſued in the office of Pleas, he may 
have an Englifþ bill to relieve againſt that ſuir, without 
ſetting forth matter of juriſdiction. Hard. 160. 

If A. is outlawed at the ſuit of B. and lands in the 
poſſeſſhon of A. extended, and C. claims title to them, 
and pleads the inquiſition, if C, will bring an ejeAtment - 
for them, it muſt be in this court, becauſe the King's 
revenue is concerned, Hard. 176. 

If A. bath title to lands under an extent of the Ex- 
chequer, for debts in aid, he muſt bring his ejeAment for 
them in this court ; and having brought his ejeQment for 
them in the Common Pleas, upon motion he was ordered 
to proſecute here. Hard. 193. | 

' By the ſtat. 33 H. 8. cap. 39. the court of Exchequer 
has power to diſcharge all debts and duties due to the 
King, upon any equity diſclofed; and ir is by virtue of 
this aCt that they diſcharge recognizances ; and it ſeems 
by the faid aft, they may diſcharge penal laws made be- 
fore this ſtatute ; but all penal laws made after the ſtatute 
cannot be diſcharged, but muſt be compounded. Say. 
22. Hard. 334. | , 
King Charles the Second having taken up ſums of 
money of the petitioners (bankers), granted to them 
and their heirs, ſeveral annuities chargeable upon the 
hereditary revenue of exciſe, given to the King by 12 
Car. 2. cap. 24. The Barons held, that the remedy, by 
petition to the Barons, was a proper remedy, and judgment 
was piven for the petitioners o Aows opinion of three, 
But Letchmere B. held, that the King could nor alien of 
charge this revenue, and that for ſeveral reaſons there 
mentioned, Freem. Rep. 331. pl. 413. Hill, 1691. in 


Scace?, upon the petition of Hornbee & al. 
| rr there, and this modus ſhall be | 


There are three ſorts of privileges in the Exchequer ; 
firſt, as debtor ; fecondly, as accountant ; thirdly, as of- 


 ficer of the court, Apainſt the firſt of theſe, any man 


who hath a ſpecial privilege in another court, as an officer 


of the court, or an attorney, ſhall have his privilege, be- 


cauſe the privilege of a man as debtor is only a general 
privilege z but if an accountant begins his ſuit here, no 
privilege ſhall be allowed elfewhere, becauſe he has a ſpe- 


cial privilege, by reaſon of his attendance, to paſs his ac- 


the 


'count, in which whe King Q a particular concern 
g 


ſame 
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farne holds in an officer of the court; if he commences a 
ſuit herez no privilege in another court ſhall prevail 
Againſt him, becauſe his attendance here is requiſite, and 
his privilege here is attached firſt by commencing his 
Tuit ; but where the accountant has finiſhed his account, 
and reduced it to a certainty, ſo that it is become a debt, 
then he hath only a privilege as a general debtor has ; fo 
a ſervant to an officer or miniſter of the court - has no pri- 
vilege againſt a privileged perſon elſewhere ; per cur. 
Hard. 365. Paſch. 16 Car. 2. in the Exchequer, Clap- 
ham v. Sir ]. Lenthall. | 

Thomas Young, Juſtice, ſued a bi!l in the [Exchequer 
againſt the clerk of the Hanaper upon this account, and 
the defendant caſt ſuperſedeas of the privilege of the 
Chancery, becauſe he was clerk of the Chancery ; and 
by all the Juſtices in the Exchequer chamber, the ſuper- 
ſedeas ſhall not be allowed; for every one who is ac- 
countant ought to be attendant and preſent, and there he 
ſhall be ſued, for it is an advantage to the King that he 
ſhall_attend, and ſhall account; and accountant may. 
have a bill againſt his debtor, and this is ſor the King's 
advantage, guod citius ſolvat regi ; and if accountant be 
ſucd in C. B. they ſhall fend /uper/edeas to ſurceaſe ; and 
if he be ſued in B. R. thoſe of the Exchequer ſhall ſhew 
the record that be is accountant, &c. and ſhall not have 
ſuperſedeas to the King ; for the pleas there are cram 
Rege, &c. and he ſhall be diſmiſſed, and ſhall be ſued in 
the Exchequer. Br. Privilege, pl. 25. cites 9 Ed. 4. 53. 

The plaintiff, as debtor to the King, and Treaſurer 
of the Navy, exhibited his bill in the Exchequer. The 
defendant pleaded his privilege, as one of the Six Clerks 
in Chancery, under the great-ſeal. Hale Ch. B. and 
the court held, that a general privilege, as debtor, will 
not hold againſt a ſpecial privilege, but againſt a general 
privilege it will. But a privilege as accountant will hold 
againſt a ſpecial privilege in another court, as officer of 
the court, or otherwiſe, though it be not alleged that he 
has entered upon his account ; and in this caſe the plain- 
tiff, being Treaſurer to the Navy, is eo iþ/o an account- 
ant. Hard. 316. Mich. 14 Car. 2. in the Exchequer, 
Sir Geo. Carteret v, Sir Fohn Maſſam. | 

An accountant in the Exchequer to the King was ſued 
in B. R. and a Baron of the Exchequer came into the 
court, and produced his book of accounts to the King, 
and that the defendant was one, and prayed the privilege 
of the court of Exchequer, and that the ſuit might be 
ſtayed. The court demanded of the Secondary, what the 
courſe was in ſuch caſe, whether to grant it upon ſuch 
bare averment of the Baron, or that it ought to be pleaded 
-and prayed by the party? Upon his informing the court, 
that it had been uſually allowed without plea or prayer, 
it was granted accordingly ; but J/lliams J. was ſtrongly 
againſt it, and ſaid, that there are many books wherein 
it was adjudged in point, that it ought to be upon the 
party's plea and prayer, and that without this the court 
cannot certainly know whether he be the ſame party for 
whom the privilege is prayed. 2 Bulft. 36. 10 Fac. 
Anon. 

The plaintiff being an accountant in the Exchequer, 
by bill there prayed to be relieved againſt a bond put in 
ſuit by defendant in the Petty-bag, by reaſon of his privi- 
lege as Uſher of the Chancery. The defendant pleaded 
bis privilege as an officer of the court of Chancery. The 
court agreed, that when both parties are privileged, his 
privilege ſhall take place who ſues firſt ; and that jn this 
, Caſe the ſuit in equity to be relieved againſt the penalty 
of the bond is firſt attached here, and it is not the ſame 
ſuit with that at Common Law, but diſtin&t from it. And 
it was farther ſaid, that if both parties are privileged 
perſons, and the attendance of the one is more requiſite 
than of the other (as in the principal caſe it is, the 
plaintiff here being an accountant in this court, and en: 
tered into his account, as by his bill is alleged, which can- 
not be completed by deputy or attorney), in ſuch caſe his 
privilege ſhall be allowed who has moſt cauſe of privilege; 
& adjornatur. But at another day the plea was over- 
ruled, and an injunCtion granted till anſwer, 


pl, 2. Trin. 1658. Baker v. Lenthall. 


| between it and other courts, © 


— 


Hard, I117.} 
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| 2. Manner of procerding in the Exchequer, and of diſputi; 

If prohibited goods were ſeized, and proclamation 
made according to the courſe of the court, the owner 
ſhall not have.. them delivered unto him upon ſecurit 
withoot putting in a plea, ſhewing cauſe why he ſhoulg 
have them. Save 10, © INTL 

Before the ſtat. 5 R. 2. ſo great cate was taken of the 
King's revenue, that no man might ſue or plead for 
their diſcharge of any debt, account, or demand in this 
court, without expreſs command, or letter of the great- 
ſeal. 4 Infl. 110. 

But by ſtat. 5 R. 2: cap. 9. this praftice was de. 
clared ons and ordained, that the Barons ſhould have 
power to hear every anſwer of every' demand in this 
court ; ſo that every perfon, &c. may plead, ſue, &;,, 
without ſuing any writ or other commandment. 4 Jy, 
19. 

In caſe of an outlawry, it is the courſe of the Exche- 
quer to prefer an information, in nature of a trover and 
converſion, againſt him that hath the govds of the party 
outlawed. 1 Med go. CREEP 

A cauſe had been heard in the Exchequer, where two 
ſeveral trials had been direfted, 27z. will or no will, and 
a verdiQt was for the plaintiff in both; and yet the Chief 
Baron diſmiſſed the bill there, but without prejudice in 
law or equity. It was argued, that thoſe words, with ut 
prejudice in law or equity, muſt be underſtood to hinder 
the plaintiff from ſeeking relief in any other court of law 
or equity. And the court conceived accordingly, and 
ordered that the plaintiff, who had brought an Origina! 
bill in Chancery a the ſame matters, and to examine 
witneſſes in order thereto in perpetuem rei memoriam, 
might examine any witneſſes not examined in the Exche- 
quer 3 and as to matters examined unto there, he might 
examine the ſame witneſſes de bene eſe, and how far thoſe 
de bene eſſe ſhould be uſed, the court would conſider, 
Chan. Caſes 155, Hill. 21 & 22 Car. 2. Anon. 

A bill was exhibited in Chancery, concerning tithes 
and bounds of a pariſh, which proceeded to anſwer and | 
replication. 'Then he exhibited another bill in the Ex- 
chequer, and there witneſſes were examined, and now 
proceeds again in Chancery, and replies. The defendant 
pleaded the proceedings and examination in the Exche- 
quer, and ruled good as to examination of the ſame mat- 
ters, which, being examined to there, were not examined 
in Chancery. Chan. Caſes 233. Trin. 26 Car. 2. The 
King v. Brownlow. 7 

Mortgagor exhibits a bill to redeem in the Exchequer ; 
the defendant there ſhall be at liberty to exhibit a bill to 
forecloſe in Chancery, and the pendency of a former ſuit 
is no plea, though it was infaſted that this was only in 
nature of a croſs bill to that in the Exchequer, which 
the now plaintiff might have exhibited there, and then 
one account of the profits would have ſerved all, and it 
was vexatious in the plaintiff to bring the ſame matter in 
iſſue in another court at the ſame time ; and if the deputy 
Remembrancer in the Exchequer ſhould take the account 
one way, and a Maſter here ſhould take it another, it 
would breed confuſion ; and if this court ſhould be of an 
opinion, that there ought to be no redemption, and the 
Exchequer ſhould decree a tedemption, the juriſdictions 
would claſh; and therefore, to avoid theſe inconvent- 
ences, priority of ſuit ought to give juriſdiction to the 
Exchequer. rd Keeper declared his opinion to be, that 
in any caſe if the mortgagor exhibited a bill to redeem in 
the Exchequer, that the defendant there ſhould be at 1i- 
berty to exhibit to forecloſe in this court ; and over-ruled 
the plea, and ordered the defendant to pay coſts. ern. 
220. pl. 219. Hil. 1683. Earl of Newburg v.' I ren, 

Aſſignees under a commiſhon of bankruptcy bring a 
bill for an account againſt ſome perſons who had ſeized 
the bankrupt's eſtate by virtue of three extents, one for the 
King, and the other two were extents in aid; bil dil- 
mifſed, the matter being properly cognizable in the court 
of Exchequer, which 1s the King's court of revenue. 
2 Vern. 426. pl. 387. Poſch; 1701. Brown and Saniys v- 
Trant and Bridges & al, | 


j 
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The court of Chancery will not examine the quantum 
bf the King's debt, nor how far extents ſued out are ne- 


; . 2 Vern. 426. pl 387. Paſch. 1701. in caſe of 
a ond Sand 3h Trot te B %1 & 7 
A ſuit in ry was againſt ſeveral defendants ; 
one of the defendants died, the ſuryivors pleaded the pri- 
vilege of the Exchequer ; but becauſe this ſuit was joint 
at firſt againſt the deceaſed andCothers, and any thing ap- 
cing he had no privilege in the Exchequer, ſo: that 
the court of Charicery being lawfully poſſeſſed of the plea, 
his death ought not to give any more privilege to the 
other defendants to draw the cauſe from this court, than 
*they ſhould have bad at the beginning, or while he-lived ; 
and therefore his Lordſhip did adjudge the defendant's 
bill in this court. 1 Chan. R. bg, 70. g Car. 1. Lake v. 


Phillips. See 4 Inſt. 103 to 117. 


\ Statutes concerning the Exchequer. N 
| The order of accounting there, Stat, de Scaccarioy 51 


R- Kg ſhall aſſign three ſurveyors to extend the 
eſcheats, 51 H. 3. ff. 5. /. 4. 


The colleCtor of the cuſtoms when to account, 51 H. 


3- ft. 5: þ- 6. ; cl Is 
The officers reſtrained as ; oppcintiog deputies, Stat. 
Scaes” I H. . « Ge Fo . i 

74 of FLY R. Eads ſhall be delivered 

into the Exchequer every year, 51 H. 3. ft. 5. /e. 10, 
22 & 23 Car. 2. c. 22. | 

© The ſummons of the Exchequer ſhall be ſhewn gratis, 

Stet. Weſtm. 1. 3 Ed. 1. c. 19. 

DireQions for writing the rolls of ſheriffs accounts, 
Stat. Rutl. 19 Ed 1. 

Writs of /ecunda ſuperoneratione and rediſſeiſin ſhall be 
inrolled, and a tranfcripe ſent into the Exchequer, .Star. 
Weſim. 2. 13 Ed. 1. c. 8. 

One Baron and one clerk to be ſent into every county, 

' ona a year, to inrol the payment of debts, 27 £4. 1, 
Bn Go. Ko? | 
The Cone o_ ol 

Art. ſuper IS % SY 
TiO King's clerks het wh. in the Exchequer ſhall 

not be compelled to reſidence, Art. Cler. g Ed. 2. ft. 1. 


ce 8. | 

Juſtices of  aſhze, &c. ſhall ſend their records to the 

Exchequer every year, 9 Ed. 3. i. 1. c. 5. 
' The duty of the Barons, 20 E4. 3. c. 2. | 
' A clerk of the Remembrance ſhall fit above the clerk 
of the Pipe, to imbreviate the diſcharges of the King's 
debtors, 37 Ed. 3. c. 4. | wit 
\ Penalty on clerks of the Exchequer making out proceſs 
for a debt paid, 1 R. 2. c. 5. | 
The Barons ſhall admit any one to plead in diſcharge 
without privy-ſeal, 5 R. 2. ff. 1. cap. 10.” 

The covenants of perſons retained in the King's ſer- 
vice ſhall be ſent into the Exchequer, in order to be al- 
lowed their accounts, 5 KR. 2. ff. i. c. 11. 

Accounts in the Exchequer ſhall be more ſpeedily de- 
termined, 5 R. 2. hh. Io Co 12, | 

Two clerks ſhall be afſtigned to make parcels of ac- 
counts, 5 R. 2. ft. 1. c. 13. 

Accounts of n:ch1i1 ſhall be put out, 5 R. 2. /f. I. c. 14. 

The clerk of the Pipe ard the Remembrancers ſhall 
every term execute all privy-ſeals of diſcharge, and tranſ- 
mit ſchedules of the diſcharges to each other, 5 KR. 2. 

£15, 
, On a To ment of livery certified, the Remembrancer 
ſhall indorle a diſcharge on the mittimus, 5 R, 2. it. 1. 
c- 16. | 
The fees of the clerks for commiſſions and nf; prius, 
R. 2. ſt. 1, C. 17. | 
No bond ſhall be taken for the King's debt in double 
the ſum, 143 R. 2. ft. I. co 14» : 


not be held in | the Exchequer, 


5 


Commiſhons to inquire into accounts paſſed in the. 


Exchequer, 6 H. 4 c 3» 
. How rolls of eſtreats are to 
Certain 


H 6. cc 3» 


be made, 7 He 4. C3» 
fees limited, ' and extortions prohibited, 33' 


on 4 


| fund, 2 Geo. 3. c. 34- 


Ges. 2+ Co 


— 


* > 9 OT 

| Penalty on officers of the Exchequer refuſi inquiſi zuif + 
tions returnable there, 1 H. 8; c. 8; /. 44. om ©I8 
The authorities of the Court of ugmentations, &c; 
Exchequer, '33 H. 8: 


which have ſince been united to the 
Fo 39: /- 56, &c: | 

The duty and fees of the auditors and receivers, 33 
H. 8. c. 39. f. 67, &c. TEAS 

Confirmation of certain orders for the limiting of fees, 
and regulating the iſſuing of proceſs, 1 Faci 1. c. 264 

Suits on the aCt of navigation way be - a in the 
Exchequer, 13 & 14 Car. 2. c 11. /. 2 | 

No writ of delivery ſhall be granted out of the Exche- 
quer without ſecurity, 13 .& 14 Car. 2. c. 114 [. 30+ 

All ſeizures and inquiſitions returned, to be certified 
to the ingrofler of the great roll before the firſt day of the 
next term, Sc. 13 & 14 Car. 2. c. 21. fe 4; 

For aſſigning of orders, 19 Car. 2. c. 12: | 

Penalty on not paying money into the Exchequer in due 
time, 20 Car. 2. c, 2. 9 & 10 IV. 3. c 44. /[. 42. 
; Rules for paying certain monies into the Exchequer, - 1 
W. & Mar. /t: 2. (. IF. 

Regulations for receiving and paying money at the Ex- 
chequers 8&gl//.3. c. 28. | 

e duty of the tellers, auditors, and of the tally- 

office regulated, B & g Y/, 3; c. 28. 10 & 11 WW. 2, c 


22. fc. 14. 

Pos on officers of the Exchequer not keeping an acs 
count 1 all monies appropriated to the Bank, 8 & g . 3. 
c. 20. fe 37. 

New balls may be made forth at the Excheguer, in lieu 
of thoſe filled up with indorſements, 9 F. 3. c. 3. /. 3- 

DOPE of the Exchequer in Scotland, 6 Ann. 
C. 20, 

Alteration of Jhitſuntide and Lammas terms for the 
coutt of Exchequer in Scotland, 7 Ann. c: 15: | 
* Earl - Ranttagh's aſſignments declared good, 5 Geo. x. 
- Co 2. /- . #4 

Regulations for the indorſing of orders, 9 Ges. 1. c. 12. 

Officers indemnified for money ſtolen out of the Ex+ 
—_ 2 Geo. 2. 6.6. _ | 

e aCt that proceedings ſhall be entered in Engliſh not 
to affeCt the receipt of Exchequer, 6 Geo. 2. c. 6. 

A million charged on dutics on licences, &c. 16 Geo, 
2. & 12. | 

Fees on 


nif prius records iſſuing out of Exchequer, 23 
26. /. 10 


Clauſes in the land-tax aQt, relating to Exchequer bills, 
extended to the malt-tax at, 30 Geo. 2. © 4. /. 34. 

Ecchequer bills. Statutes for circulating Exchequer 
bills, 5 Ann. c. 13. . 6 Ann. c. 32. 12 Am. ft. 1. c.11. 
6 Geo. 1. Cc. 2. f. 8. 6 Geo. 1. c 4. þ. 69, &c; 8 Gee. i. 
Co 20. I1 Geo. I, c. 17. 12 Geo. I. 6. 2. f. 29, &c. 
13 5 Is &. 7. fo 15. 3 Geo. 2.6. 16. 30 Geo 2. C& 3+ 
. 166. 
h And for payment of thoſe loſt, 7 Geo. ff. 1. «. 20. 


© 33. 8 Gro. I. c. 2. f. 34. 11 Geo. 1, c, 8. {. 2% 
{3 £0s Io Co 2. /. 29. 12 FAY I. Co 4. /- 65, I'3 0, - 
c. 7. f« 36. 14 Geo. 2. c. 41. f. 16. 30 Gee. 2. 6 4. 
ſe 174+ 2 Geo, 3. c.c | 

Two millions to be 


9 
raiſed by Exchequer bills, 33 Gee. 2. 


Co I. ; 

Toons to be taken at Exchequer for a million, 33 Ges. 
2, C. 10. | 

Loan for making up the deficiencies of the year 1760, 
33 Geo. 2. c. 21. 

Loan for 1,500,0001. 33 Geo. 2. c. 23. 

Loan for 1,762,400/. 1 Geo. 3. c. 18. 

Loan for 1,000,000 /. out of next ſupplies, or ſinking 
fund, 1 Geo, 3. c. 19., | | | 

Loan for 1,500,000 /. for diſcharging navy debt, 1 
Geo. 3. C. 20» | | 


' Loan for 1,500,c00/. for diſcharging navy debt, 2 


Geo. 3. C 7. 


Loan for 1,009,219 l. 25, 84. 2 Geo. 3. ce. 33 
Loan for 1,000,000 /. out of next ſupplies, or finking 


for 1,800,000 {. out of next ſupplics, or ſinking 
fund, 3 Gee. 3 617 © Tallics | 


- 


XC - - 4 R+XI4© 


"allies of loan to he ſtruck for 2,000,000 1. ifſuing out z Commiſſioners or Juſtices may ſummon wit 
of ſinking fund, 3 Geo. 3. c. 18." s |& 8 IW. 3. c. 30. þ. 24. | F neſſcs, 7 
Providon for the more eaſy diſcharge of recognizances | Officers may break _m brewhouſes to ſearch for ri 
eſtreated into the Exchequer, 4 Geo. 3. c. 10, vate tuns, &c. 7 & 8 }F 3. c. 30. f 27. * wor Me 
Loan of 2,0c0,000 /. for 1364, 4 Geo. 3. c. 13. Inferior officers to-continue though commiſſioners die 
Treaſury impowered to ifſue Exchequer bills for|[7 & 8 FF. 3. c. 3. /. 30. | wet ; 
800,000 /. to be paid out of firſt ſupplies, or out of fink-| Brewers 'to make declaration of party guiles, 8 (x 
ing fund, 4 Geo. 3. c. 23. IT.. 3. c. 19. Ws 9 
Loan for 800,000 /: 5 Gee. 3 c. 19. Penalties on concealed veſſels, 8 & g In J« & 19. /. 
Erciſe, Is a charge or impoſition laid upon beer, ale, | The duties on vinegar and low wines leſſened, Io F# 
cyder, and other liquors, within the kingdom of England, [11 I. 3. c 21, Mo 
Wales and Berwick, by an aC&t of parliament made 12 | Informations to be brought withia three months 12 
Car. 2. cap. 23. during the King's life, and according to |/F. 3. c. 11. /. 17. : 
the rates in the ſaid aft mentioned. 'The weekly ſum of 3700 ]. to be paid out of the exciſe 
* - Brewers to make their entries once a month, 12 Car, 2. [revenue as a fund, 12 & 13 FP, 3. c. 12. 
& 23. |. 15. This weekly charge made perpetual by 1 Geo. x, fl. 
Thirty-fix gallons to be reckoned to a barrel of beer, |c. 1. and the annuities granted upon it ſubſcribed into the 
and thirty-two gallons to a barrel of ale, 12 Car. 2. c. 23. |South-Sea fund, 6 Geo. 1. c. 4. | 
, The exciſe charged with three per cent. on the banker; 
Duties on foreign liquors to be paid by the importer, [debt, 12 JF 3. c. 12. /. 15, 
12 Car. 2. c. 23. ſ. 14. 15 Car. 2. c. 11. /. 17. 22 & | Great part of this debt was ſubſcribed for annuities upon 
general fund, purſuant to 3 Geo. 1. < 7. 


23 Car. 2. GS: -.4 f 
Oaths of officers of exciſe, 12 Car. 2. c. 23. /. 33- Additional exciſe granted, 8 Anz. c. 7. 
The hereditary exciſe granted, 12 Car. 2, c. 24. /. 15, The duties laid by 8 Arn. c. 7+ made perpetual by the 

Ec. | South Sea a&t, 6 Geo. 1. c. 4. | 


Brewers muſt give notice of their brewing veſſels, 1 $ Commiſſioners and officers to be ſworn, 10 Ann. c I9, 
Car. 2. c. 11. '1/ 222. 10 An, c. 96. /. 75. : 

The commiſſioners ſhall not take the exciſe to farm, | Certain duties put under the management of commil. 
| 15 Car, 2. c. I. ſe 2. | | honers of exciſe, 12 Ann. /l. 2. c. 9. /. 11, : 
"Exciſe offices to be kept in the market-towns, 15 Car, | Penalty of obſtruQting exciſe officers, 6 Geo, 1. c, 21. 

2. £5: 11. #- 20. « 7e 

Hours f carrying out beer, 15 Car. 2,c. I1. /. 11. Exciſe officers may ſearch ſhips for brandy and exciſe- 

Brewers ſhall not mingle ſtrong worts with ſmall, 15 [able liquors, 11 Ges. 1, c. 30. 

Car. 2. c. Df 12. 22 & 23 Ear. 2. 4. & 4 10. May by warrant ſearch houſes, 11 Ges. 1. c. 30. /. 2, 

Penalty of bribing an excifeman, 15 Car. 2. c. 11, Rules for taking out permits, 11 Gez. 1. c 30. /. 10 

#. Penalty on a conſtable refuſing to aſſiſt an officer, 11 


DireQions for landing exciſeable liquors imported, 15 | Geo. 1. c. 30. /* 31. 

Car. 2. c. 11. /. 17. ' Proof to be admitted of an officer's authority without 
Where appellant to have coſts, 15 Car. 2. c. 11. f. 19. [producing his deputation, 11 Geo. I. c. 30. /. 32. 
Exemption of colleges in univerſities, 15 Car. 2, c. 11, RR on offering to corrupt an. officer, 11 Ge. 1, 

. 21+ O. /+» 40. t 

/ Powers of commiſhoners given to the farmers, 16 & ireQtions for the commiſſioners of cuſtoms and exciſe 

17 Car. 2: C. 4+ to proceed upon ſeizures of tea, coffee, and exciſcable li- 
Additional exciſes now expired, 22 & 23 Car, 2, c. 5. |quors, 12 Geo. 1. c. 28, , 

29 Car. 2. c. 2. 31W.& M. c.1. 1 W. & M. c. 24. Officers not ſubjef to penalty for not leaving a copy 

2 W. & M. ft. 2. © & c. 10. 3. & M. c. 1. ot their charge, unleſs requeſted in writing, 12 Geo. 1. 


sW.& M. c. 7. 7 IV. 3. c. 30. c. 28. /. 30. 
| Allowance for waſte, 22 & 23 Car. 2. c. 5. /. 3. | Right of appeal confirmed, 1 Geo. 2. c. 16. |. 3. 
| Juſtices or commiſſioners may mitigate fines, 22 & 23 p Three commiſſioners empowered to aCt, 1 Geo. 2, c. 16, 
| "Car. fo 6 '$&+ þ-&. : <, AN; 
* Lending the uſe of a brewhouſe prohibited, 22 & 23 Powers granted to the commiſſioners with reſpe& to 
| Car. 2, co. 5. -/- 10. retailers of ſpirituous liquors, 9 Geo. 2. c. 23. /. 4, &c. 


Retailer of ale not to mix ſtrong and ſmall beer toge- } The duty on ſweets leſſened, 10 Geo. 2, c. 17. 
ther aſter the gauge is taken, 22 & 23 Car. 2. c. 5. /. 11. | DireCtions for preventing frauds in dealers in exciſe- 
| 7 IW. 3. c. 30. able goods, 18 Geo. 2. c. 26, /. 8. 

I : Certitoraries not to be allowed on proceedings on the Offenders in one juriſdiction may be proſecuted in an- 
exciſe law, 22 & 23 Car. 2. c. 5. /. 14. other, 18 Geo. 2. c<. 26. /. 13. | 
In the country, thirty-four gallons to be reckoned a | Puniſhment of perſons going armed in defiance of laws 

barrel of beer or ale, 1 /. & M. ff. x. c. 24. /. 5. of exciſe, 19 Geo. 2. c 34- | 
Brewer not diſcharged of miſ-entry unleſs he ſhews the } Offences againſt exciſe laws, and monies ariſing from 
beer, 1 W. & M. fe i. c. 24. /. 10. | exciſe, excepted out of general pardon, 20 Geo. 2. © 5% 


Penalty on officers taking fees, 1 //, & M. ff. 1. c. 24. /- 28, 39. HOES 
| Office hours of attendance altered, 23 Geo. 2. c. 26. 


MTA 
Informations againſt brewers to be exhibited within /- 12. 
three months, 1 W. & M. c. 24. /. 16. Summons left at offenders houſes to be deemed legal 


The exciſe granted to King W/illiam and Queen Mary, | notice, 32 Geo. 2. c 17. 
| Officers of exciſe may ſeize forfeited veſſels, 33 Gere 2- 


2 W.&M. c. 3. 
Additional exciſe granted, 4 /Y. & 1M. c. 3. 5 W. &{|c. 9. /. 16. 
AJ. c. 2. f. 10. 4 Ann. c. 6. /. 6. Additional exciſe granted, 1 Geo. 2. c. 7. /- 1. 
Theſe duties are made perpetual, and the ſurplus ap- For other matters, ſee the ſeveral ſorts «f exciſeablt 
propriated to the aggregate fund, 1 Geo. 1. c. 12. \ g00ds, . : 
T he duties granted by 4 Arn. c. 6. are charged with | Crhamthire and Tindal. Proceſs how to iſſue againſt 


annuities; and by 6 Geo. I. c. 4. South-Sea company are | perſons of the franchiſes of Exhamſhire, &c. committing 
empowered to purchaſe annuities. - {[murder, &c. 2 Hen. 5. fl. i. 5. g Hen. 5. /t. 

| Notes of gauges to be left with the brewer, 5 JF. & MW. }c. 7. Exham and Exham/hire ſhall be within Northumbere 

4+ 20. ſ- 49, 7 &8 W. 3. c. 30. /. 46. land. Stat. 14 Eliz. c. 13. | 

| | Powers and direCtions for preventing the concealment | CErcluſa, A fluice for water dammed or pent up.— 


of liquors ſubject to exciſe, 7 & 8 7. 3. c 3, Er ripam Savernz in fore/ta ſua ad tenendam excluſam pi/- 
| -  cari 


4 


| 


| 


K..20 0 
aria vel molendini- des Ettona. | Cart. H.' 1, in Mon. 
Angl. toms 1.—Zxcluſagium is of the ſame import, as 
= Dedi in puram eleemoſynam excluſagium O& /ag- 
num de piſearia. & molendino de Wederhallas Mon. 
[ 
Nth fluſagium.=——£x dino Richardi-filii Luce fluſa» 
gium unum ſuper terram ſuam ad molendinum monachorum 
fullericum. b. p». 868. | | 
Eccluſagium,, Was.a payment due to the lord for 
the benefit of | having a fluice. Et duo molendina in eadem 
 manerio cum  aquis excluſagiis,. &c. Afone 1 tom. 398, 
597; ccommengement, Inſtat. 23 Hens 8.. cap. 3 is in 
Jaw French, the ſame with excommunication in Engliſh, +. 
Ercommunication, Is-an eccleſiaſtical cenſure, whereby 
the perſon againſt whom it is pronounced is for the time 
caſt out of the communion .of the church. God. 624: 
| And it is of two kinds, . the lefſer and the greater ; the 
Jefſer excommunication: is,: the depriving the offender. of 
the uſe of the ſacraments and divine. worſhip ; and. this 
ſentence is paſſed. by Judges ecgleſiaſtical,. on ſuch: per- 
ſons as are guilty of obſtinacy or diſobedience, in not ap- 
ring upon a citation, or not ſubmitting to; penance, | 
or other injunCtions in the court, The greater excom- 
munication is-.that whereby men are deprived not only 
of the ſacraments, -and-the ; benefit of divine offices, but 
of the ſociet 
168. | tb I $4 44d E3%J% {$1 
_ Excommunication is divided into the greater and leſ- 
ſer; the greater excludes a man from the communion-,of 
the faithful, as well as of the ſacraments; the lefler, ex- 
cludes a man from the communion of the ſacraments 
only ; -but they both equally diſable the perſon from 
bringing any ation, &c. Cos Lit. 134. 3 3% 
_ Excommunication- is, the higheſt eccleſiaſtical cenſure 
which can be - pronounced by a ſpiritual-Judge againſt a 
Chriſtian 3 for thereby he is exc|uded from the body of 
the church, and diſabled to bring; any aCtion, or ſue any 
perſon in the Common Law courts, Co. Lit. 133+ Godol. 
62 | | oth 1254s 657 
by the thirty-third article of the church of England, that 
perſon, which by open denunciation of the. church. :is 
_ Tightly cut off from the unity of the church, and excom-/ 
municated, ought to be taken of the-whole multizude.of 
the faithful as a heathen and publican, until he be openly 
reconciled/by penance, and received into the church by a 
Judge that hath authority thereunto. G#b. Cod. 1095-6. 
——[t was uſed by way of puniſhment only. for great 
and heinous crimes, according to the rule in: the Refor- 
matio Legum, fol. 80, Non debet excommunitcatio | minutts in 
delifits werſari, ſed ad ' horribilium criminum atracitatem 
edmovenda eft, in quibus eccleſa graviſfungm infamiam ſuſ- 
tinet, vel guod lis evertatur religio, vel quod bont: mares 
pervertuntur. | But now; the frequent. uſe; of excommu- 
nication is in caſes of contumacy, for not *pprarifg: te 
diſobeying of ſentences, though in the ſmalleſt matters, 
and thoſe oft-times of a civil nature, which is one of the 
principal means of bringing a contempt upon it, and. yet 
1s the only way which the ſpiritual court has. to enforce 
obedience. Gib. Cod. 1095, 4c 4 


| 


- 


1. In what caſes the ſpiritual court may excommunicate, 
and where a perſon ſhall be ſaid to be ipſo faQto excommu- 
micated. , | 78 TW FraL9þ 

2. By whom excommunication is to be pronounced and cer- 
tified, and of the diſabilities of the perſen excommunicated. = 

3. Of the proceedings , on the writ of excommunicato ca- 
piendo, both at Common Law, and by flat. 5 Eliz. and of 
atfalving and aſſuling a perſon excommunicated. 


ritual court may excommunicate, 


I. In what caſes the ſi 
all be ſaid to be ipſo facto excommu- 


and where @ perſon 
nicated, | Fos-vh1 tra:q: v6 1 ( 
It ſeems/agreed, that wherever the ſpiritual court bath 
- juriſdiction in any cauſe, and the party. refuſes. to appear 
to their citation, or after ſentence, being admoniſhed,. to 
obey their decree, that he may be excommunicated. 1 
Rol. Abr, 883. 12. Co. 76. | | 
Vor. I. N® 67. | 


lican. tom. 1» Þage 398. | And nearer to our” preſent” 


y and converſation. of the. faithful. Fob. | 


| [ſchogl, 


E X C 
Alſo it ſeenis, that, -at Common Law, the Nignificavit 
of- an-excommunication might -be. upon a general.;cauſc, 
as Propter contumactam, or de non parendis mandatis eccleſie z 
but now. by the' 5 £/iz.-the cauſe mult be ſet forth in the 
writ . De excommunicato. capiendo itſelf, ; becauſe by that- 
ſtatute the. writ. is made returnable in B, R., which woul 
be to no purpoſe, if the cauſe were .not fet forth in.the 
writ, ſo as to enable the court to judge thereof. 1 Salk. 
293- Gib/. Cod. 10979. + 4 7 + 62 atone 
ut it was always holden, that the biſhop's certificate, 
Ggnifying the excommunication into Chancery, on which 
the writ of Excommunicato-capiends ifſued, ought to com+ 
priſe the particular cauſe of the excommunication ; ſo-that 
the . court might judge whether. it were a matter. within 
their juriſdiction or;not.- - 1 Rel. Abr. 883. | 
If the excommunication- appears - to. have been by an - 
archdeacon of a peculiar or limited juriſdiQtion, - it ought 
to appear by the certificate, either expreſsly or by impli- 
cation, that the matter thereof aroſe ;within his juriſdic+ 
tion, otherwile, it is; void... 1 Rol;. br, 884. -: or 
If :the excommunication /in-.a writ of Excommunicats 
capiendo. is. recited to; be-pro quibuſdam_ caufis ſub/lraftionis 
decimarum ſive: alorum jurium: | eccle/ta/ticorum,; this is too 
uncertain, forithe alia jur* might be ſuch matters as were 
out of their juriſdiction ; for of that the King's courts are 
tobe judges,. and.not they themſelves... x Salk. 293+, 
So where! in a. writ. of , Excommunicato; capiendo, | the 
recital of - the /{gnificavit was, that, he was excommuni- 
cated for not paying the. coſts. in guodam negotio. puerorum 
edgcatioms ſive in/irudtionis| fine aligua licentia in ea. parte 
prius obtenta ; and. the writ was quaſhed, for, incertainty, 
becauſe it might be a teaching <o fence or dance, and not 
letters. 1 Salk. 294. WD fff" 
There-was a preſentment in;the. ſpiritual court, of the 
biſhop of Ely againſt the. defendant, for-teaching ſchoal 
in Cambridge without,a licence,. by the churchwardens of 
the pariſh ; whereupon, as the way was there,, a-citation 
was fixed up at' the. church -door, for the; defendant to 
.come in and anſwer the charge of the. preſentment z; but 
he being a Difſenter, and not coming to church, -had no 
notice , of | the - citation ; and for- this _ contempt. in not 
coming, //he:, was, excommunicated ; whereupon he! ,ap- 
plied to the biſhop;to get ;bimſelf- affoiled,, for. that it, was 
a writing-ſohdol;he taught,- and ſo not; within the. biſhop's 
juriſdiction;:-but_ the .cqurt refuſed xto: affoil bim, unleſs 
he/ would; put.in; a caution. to-.anſwer, ſuch, articles, and 
abide! by ſuch ſentence as, they ſhould ,make,; thereupon ; 
which. he was adyiſed. not. to do, becauſe, that would be 
owning their juriſdiction, and concluding himſelf to abide 
by. their ſentence 3 and thereupon;he moved for a prohibi- 
tion, and had it, with a ſpecial clauſe to aſſoil him. - Mr. 
[Page moved for; the:prohibition, and- inſiſted, that they 
could: not.excommunicate any one for a; contempt,/ with- 
out. ſhewing \that the matter itſelf; was within .theic ju- 
riſdition ; and as they could not excommunicate for the 
original matter, if * it were not. within their juriſdiction, 
{ſo neither could they for a contempt'ito a citation upon 
that matter; and cited 8 Co. 68. Trollop's caſe. Door 
and Student;.: 12 Go. 77. 14 H.4+ 8 P 23 And he 
ſaid, by' theſe books. it appears,- that/it the bilhop refuſed 
to afſoil himythat-an:aQion on the; caſe; would lie againſt _ 
him ; but now |a days, @.-prohibition -was; thought. the 
better way ; and he ſaid, this preſentment being only for 
teaching ſchool, they' could -not come after with articles, 
and charge him. with any other matter, as a writing- 
Dis ſchool, or other particular ſchool; which 
the court agreed, and faid: it was, like a preſentment by a 
grand jury here, [which .cannot be altered or changed þy 
articles after | and as the.grand jury are ,upon their oatb, 
ſo are the chutchwardens there ;, and ſaid,: that when ar- 
ticles are given in againſt any one, the citation ought. to be 
founded upon that ; but when-,it was by preſentment, 
that was a charge, and a citation itſelf, and cannot be 
after altered by articles ; though Serjeant Parker ſaid, he 
thought: this-, preſentment \to, be .only/in; the natuge of a 
ſummons, :and that it. was neceſſary. articles i ſhould be 
drawn up againſt him after, to charge upon the particy- 
lars 3 but the prohibition with the. ſaid clauſe was granted. 
2 Bac. Abr. 315. Paſch, 6 _ Dueen and Bentley, 
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E X © 
By ſeveral aQs of parliament, offenders of ſeveral 
kinds are made to incur the puniſhment of excommuni- 
eation iþ/o fas: and to this purpoſe: it is enatted, by 6 
Ed. 6. cap. 4. * That if any perſon whatſoever flall, 
by words only, quarrel, chide, or- brawl in any church 
_ or church-yard, that then it ſhall be lawful unto the or- 
dinary. of the place where the ſame offence ſhall be done, 
and proved by two lawful witnefſes, to ſuſpend every 
perſon. fo offending,, that is to ſay, if he be a. layman a6 
wngreſſu eccle/ie; and if he be a clerk, from the miniſtra- 
tion of -his office for ſo long a time as the ſame ordinary 
fhall by his diſcretion think meet and convenient, accord- 
mg to the fault.” 

And it is further enated by the faid ſtatute, *© That if 
any perſon ſhall ſmite,. or lay violent hands upon any 
other, either in any church or churchyard, ' that then p/o 
fatt every perſon fo offending ſhall be deemed excommu- 
nicate, and be excluded from the fellowfhip and company. 
of Chri//'s congregation.” | 

And it is further enacted by the ſaidiftatute, © That 
if any perſon ſhall maliciouſly ſtrike any perſon with any 
weapon, ity any church, or church-yard, or ſhall draw 
any weapon-ittany church or church-yard, tothe intent to 
ſtrike. another with the ſame weapon, that then. every 
perſon ſo offending, and thereof being conviCted by ver- 
dit of twelve men, or by his own confeſſion, or by: two 


lawful witnefſes before Juſtices of affize, Juſtices of oyer: 


and terminer, or Juſtices of peace in their ſeſfions, by 
force of this a, ſhall be adjudged by the ſame Juſtices, 
before whom ſuch perſon ſhall be conviCfted, to have one 


of his ears cut off, &c. and beſides that, every ſuch per-| - 


ſon to be, and-ſtand- ipſo fas excommunicated, 
ſaid. 

In the conſtruction of this- ſtatute the fol 
have been holden : 


as afore- 


Eliz. 224. 


That notwithſtanding the words of the ſtatute bs ex- | 
preſſed,. that he who ſmites another in the church, &c.. 


ſhall ipſo fafls be deemed. excommunicate; yet there 
ought either to be a precedent conviction at law, which 
muſt be tranſmitted to the ordinary, or eMe' the excom- 
munication muſt be declared in the Spititaal court, upon 
a- proper proof of: the offence there ; for it is implied in 
every penal law, that no one ſhall-incur the penalty thereof 
till he be found guilty upon a-lawful trial z. alſo it-muſt be 
intended, -in the conſtruction of this ſtatute, that'the ex- 
communication ought to appear judigially z for otherwiſe 
there could be no abfolution. Dyer 275. pl. 48.. Cro: 
ac. ow Lit. Rep 
Vent. 146. 
| That whien the proceedings for, the offences againſt 
' this ſtatute are in the Spiritual court, coſts may be given 
pro expenſiy littis, but not pro damnis. Cro, Face. 464. 
Hetl. 86. 8: P. 3 

That he who ſtrikes in a church,. &c. can no way ex- 
cuſe himſelf, by ſhewing that the- ottier affauled him, 
Cro. Fac. 367. 

That churehwadens who whip boys ſor playing in the 
church\. or pull off the- hats of thoſe who obffinately 
refuſe to take them off themſelves, or gently lay their 
hands on thoſe who diſturb the performance' of any 


part of divine ſervice; and turn them out of the church, | 


are not within the meaning of the Rtatute. » Saund, 
13. 2 Keb. 124. 1 Lev. 196. »Þ Sid. $0. 1 Med. 
r68. 8. C. s 
That if the proceedings be it- the Temporal courts, 'by 
way of inditment, for drawing a weapen in the church, 


&c. and'it conclude contra formam flatutj, it muſt be, 


Jaid to: be, with an intent to ſtrike ſuch a perſon ; fot 
being laid to be contra m flatuti, the jury cannot ifi- 
quire of ary other offence, than that which comes wi 


the deſcription of the att. Cro. Eliz. 231, 4 Len. 49. 
| Noy 17 t. S. C. | j 
That in an inditment vpon this ſtatute, for ſtrifing 


M the church, in order to bring the offender within 


lowing:opinions. 
I. That the ſtatute extends as well to. 
cathedral: as parochial churches and church-yards. Cro.. 


. 149. Hetl. 86, Cre, Eliz.-g19.. x | 
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So it hath been holden, that'if a-man takes up a 
in the church-yard, and offers to: throw-it at another wg 
having a hatchet or ax in his hand, offers-to ftrike anozhe. 
therewith, that this is not an offence within this Part of 
the ſtatute ; for theſe are not ſuch weapons as may bs 
perly be ſaid to: be drawn, as a fword, dagger 6. 
_— 49» c = | by e fo 

Allo two perſons committed to priſon by certain Tuſt;o.. 
of the peace, for diſturbing a miniſter i his pon 
diſcharged upon a habeas corpus, by the court of Kin 
Bench, for that their commitment was too. genera] = 
ſhewing wherein they diſturbed, but only that they fer 
apertum fafium diſturbed, &c. not ſhewing the particu- 
lar fact whereby they did diſturb, viz. by brawlin 
aghting, or otherwiſe, there being ſeveral puniſhment; & 
each ; but the court bound them to-their good behaviouy 
for a year. 3 Keb. 803; | 

By the ſtat. 3 Fac. » cape 5. ſe. 11 & 12, it is 
enatted, *© That every popiſh recuſant conviCt ſhall tang 
to all intents and! purpoſes difabled, as a perſon lawful: 
| excommunicated, and ag if fuch perſon had been fo as, 
| nounced. and- excommunicated according to the laws of 
this realm, until he or fhe ſhall conform, &c. and thaz 
ny perfon ſued by ſuch perſon-fo diſabled, may plead 
the ſame in diſabling of ſuch plaintiff, as if he or ſhe 
were excommunicated by fentence'in the Eccleſiaſtical 
court, except the aCtion' of ſuok'.recuſant do concern 
ſome hereditament or leaſe, which is not to be ſeiſed into 
the King's hands,. by force of ſome law: concerning 
recuſancy.” j | > 1 
In the expoſition hereof it hath been liolden, 
1. That a plea in difability, purſuant to this ſtatute, 
ought to ſhew before what Juſtices the conviQion Was, 
that the court may know where to ſend for a certificate 
thereof, if it be denied ; and that the record itſelf, or at 
leaſt a certificate thereof, 'ought "immediately to be pro- 
duced. Noy 89. Latch. 1176, 3 Lev. 333%, 334 © 

2. That if after ſuch plea it be certified, that the plains 
tiff hath conformed, and thereupon the defendant be or- 
dered to plead in chief, and then the plaintiff relapſe, and 
become conviCt again, the defendantcannot plead the fame 
diſability-a ſecond time. ZHetl, 1196, * 7 
| 3 'That' it muſt appear either from the conviCtion it- 
ſelf, or by proper averments, that the plaintiff is con» 
victed of Popiſh recuſancy, becauſe no recuſants, except 
'Popiſh ones, are within the ſaid clauſe'; but this is ſuſh« 
ciently ſet forth, by alledging, that the plaintiff being 
papalis runſans was indifted and convifted ſecundum fore 
mam /tatuti, &t, 3 Lev. 333, Sc. 
Alfo it is holden by ſome, that all- Popifh recuſants 
convict may be taken up by the writ de excommunicato 
eaprende, and that they are notto be admitted a competent 
witneſs in atiy cauſe. 2 Bulff. 155. But by ferjeant 
Hawkins, this ſeems to be a conſtruQtion over ſevere ; for 
inaſmuch as this, like all other penal ſtatutes, ought to be 
conſtrued ftritly, and the: words thereof are no more, 
than that fach perſons ſhall land difabled, &:. as per- 
 fons lawfully excommunicate, &c. and the purport thereof 
may be fully ſatisfied by the diſability to bring aa aCtion ; 
it ſeems to be too rigorous to carrythem farther. 1 Hawk. 
Pr. CC. 23 
ji 

arch 


, 


; 


the 25” Ed. 1. cap, 4. it is enacted, ** That all 
ſhops and biſhops ſhall pronounce the ſentence of 
excommunication againſt all thoſe that by word, deed or 
counſel, do contrary to the charters of 1agna Charta, or 
that in any point break or undo them ; and that the ſaid 
curſes be twice a year denounced and publiſhed by the 
En aforeſaid. See Gib/. Cod. 1098. 


2. By whom exc:mmunication ts to be pronounced and «r= 
tificd, and of the diſabilities of the perſon excommunicated. 

* The ſentence of excommunicatian cars only be pro- 
nounced by the biſhop, or other perſon in holy orders, 
being a maſter of arts at leaſt, 'alſo the prieſt's name pro- 
nouncing fuch/ſentence is to be expreſſed in the inftru- 


| 


the latter clauſe of the ſtatute, which ſubjeQs him to the þment ifſying unger ſeal out of the cant, Gib/e Cd. 
loſs of an car, &c. it muſt be ſhewed, that the ſtriking | | 7918 | | | 


was with a weapon, Cre. Eliz. 464. | 
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Excommunication muſt be certified by the biſhop of 
the dioceſe, whoſe proper ſubjeCt the party is, and cannot 
be certified by his\ commiſſary or official ; the reaſon 
whereof, according to the Civilians, is, becauſe no per- 
ſon inferior to a biſhop, can call in the ſeculer arm by the 
laws of the church ; but my Lord Coke afſigns the reaſon 
of it to be,. becauſe no certificate of excommunication by 
any ſhall diſable one, but the certificate of him to whom 
the court may write to abſolve the party excommunicated. 
Co. Lit. 133- 1 Rol. Abr. 884. Gibſ. Cod. 1097, 8 

. 68. | 135 
wr the vicar general, epr/copo in remotis agente, or the 

vardian of the ſpiritualities, vacante /ede, may do it, either 
L direct certificate, that the perſon is excommunicated, 
or by letters teſtimonial, reciting the entry thereof in the 
Regiſter, and atteſting that ſuch entry 18 there found. 
Co. Lit. 133. F. . B. es Vent. 222» 3 Keb. 

6 . ; X 
| ko 7 perſon excommunicated by a commiſſary, official 
or archdeacon, who derive their juriſdiction from the 
biſhop, may be certified excommunicated by the biſhop 
himſelf. 8 Co. 63. 1 Rol. Abr. 434. 
- Alfo the biſhop, after eleftion, tho? before conſecration, 
may certify excommunication. PF. N. B. 140. 
| In times of popery excommengement certified by the 
, or delegates commiſhoned by him, did not difable 
the plaintiff to ſue, &r, becauſe the courts had no perſon 
to whom they could write to have him affojiled. x Rol. 
Abr. 883. 

The court will not receive the certificate of excommuni- 
cation of one biſhop from another, becauſe they muſt have 
the certificate from the biſhop, whoſe proper ſubjeCt he 
was; and he might have him affoiled by his own ordinary, 
after the firſt certificate to the biſhop. 8 Ce. 63. 

Nor will they receive a certificate from a biſhop de- 
ceaſed, becauſe he may ſtand affoiled by the preſent ord1 
nary that now is, after the deceale of the biſhop who has 
certified ; and the court will not receive any certificate. 
but from ſuch perſon to whom they can write to aſſoil 
Bro. Excom. 21. Co. Lit. 134. 1 Rol. Abr. 883. 

The certificate _ to be direCted, either to the court, 
or at leaſt univerſis S$, Matris ecclefie filits, and ought to 
contain the day of the excommunication. 8 Co. 63. 1 
Rel. Abr. 883. 

A perſon excommunicated is thereby diſabled to be a 
witnefs in any caufe, cannot be attorney or procurator for 
another, is to be turned out of church by the church- 
wardens, and not to be allowed chriſtian burial, Gis/. 
Cid. 435. 1096-7. 

* Alfo an excammunicate perſon is diſabled to ſue or com- 

mence an ation; but ſuch diſability cannot 'be pleaded 
after a general imparlance, for thereby the defendant ad- 
mits him a good plaintiff. Co. Lit. 133. 8 Co, 63. I 
Ral. Abr. 883. 

Alſo when excommunication is pleaded, the biſhop's 
letter under his fea}, witneſſing the excommunication, 
muſt be ſhewn ; and though the plaintiff cannot deny 
the plea, yet the writ ſhall not abate, but the defendant- 
eat inde fine die, becauſe the: plaintiff, upon producing 
his letters of abſolation, ſhall have a re-ſummons of res» 
attachment. Lit. ſe. 207. 8 Co, 69. Co. Lit, 134; 
3 Lev. 208, 240. | 

If in an appeal of murder, &c. the defendant pleads 
 excommunication in the plaintiff in difability, the appel- 
lee ſhall be bailed until the plaintiff purchaſes letters of 
abſolution, and then he mult plead in chief; for if the 
defendant ſhould be in priſon till the plaintiff be 
" abſolved, he might be a priſoner for life. 2 Hawk. P. C, 


14. 

Paatntonics 1s a good plea to an executor or 
adminiftrator, tho” they ſue in auter droit, for an excom- 
municate perſon is excluded from the body of the church, 
and incapable to lay out the goods of the deceaſed to pious 
uſes; Abs it is one of the effets of excommunication, 
| that he cannot be procurator or attorney for any other 

hg and therefore cannot repreſent the deceafed. Co. 

. 134. ' . 

Ex 


| 


| 


— 


xcommunication 1s no plea on a gui tam, becauſe it 


is for example ; and the ſtature having given the informer] 


| 


| 


| 


| 


| 
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an ability to ſu6, and/not exc 
ſons from the liberty of infor 
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epted excommunicated per- 
erty ming, he is enabled to. ſue: 
by = _ notwithſtanding the cenſures of the church. 
12 Co. 6. | > 

When a prohibition is brought againſt the biſhop, and 
he pleads excommunication againſt the plaintiff, and in 
the excommunication there is no cauſe of ſuch excom- 
munication ſhewn; this is no good plea, for in ſuch 
caſe it witfl be intended, - that the excommunication 
was for endeavouring to hinder the biſhop's proceed 
ing- by application to the temporal. court ;. and if 
ſuch excommunication were allowed it would deſtroy 
all prohibitions, - arid the plea/ of excommunication»in 
= caſe 'is eceptio ejuſdem ret cujus petitur difſolutio, 28 

* 3 97- . | 
If an aRtion be brought by the bailiff- and com- 
monalty of a corporation, the defendant ſhall not plead 
excommunication in the bailiffs, becauſe they ſuc as a 
corporation, and a corporation cannot be excluded from 
the communion of the viſible church. Co. Lit. 1 34- 

When excommunication is plezded in the plaintiff, he 
ſhall not reply, that he has appealed from the ſentence, 
for the ſentence is in force until it is repealed ; and whilſt 
it is in force, he cannot appear in any of the courts of - 


juſtice, but he may reply, he is abſolved ; for then his diſ- 


ability is taken away. Bro. Excommunication. 3. 3 
Bulſt , 72. FE | -£ 

3. Of the proceedings on the writ of excommunicato 
captendo, both at Common Law, . and by flat. 5 Eliz. and 


of abſolving and afſoiling a perſon excommunicated. 


it is ſaid, that the writ de excommunicato capiendo is a 
liberty or privilege peculiar to the church of England, 
above all realms in Chri/tendomy, for though the aſſiſtance 
of the ſecular arm hath ever been aff»rde6 to the church 
in moſt other Chri/ican countries as well as this, yet in no 
inſtance it is ſo turely and effeftually reached obvt, as in 
the execution of this writ, which is debitunr juftitie, and 
not made to depend upon the pleaiure of the Prince. 
Gib/. Cod. 1102. cites Cof. Apol But in 2 /nft. 623, 
G31. it is expreſly ſaid, that breve rezis de exrommunicato 
capiendd de gratia Regis procedit. 

The writ of excommunicate capiendo iſſues out of Chan- 
cery, and'is founded on the biſhop's certificate, ſignifying 
the excommunication, and at Common Law was only re- 
turnable into that court ; ſo that for any uncertainty or 
defect in the writ, the patty could only be diſcharged in 
Chancery. F.N. B. 140. 1 Salk. 293, | 

But now by the 5 Eliz. cap. 23. intitled, An a# for the 
dus execution of the writ de excommunicato capiendo, 
reciting, ©* Foraſmuch as divers perſons offending in many 
great crimes: and offences, appertaining merely to the ju- 
riſdiQtion and determination of the Eccleſiaſtical courts 
and Judges of this" realm; are many times unpuniſhed for 
lack and want of the good and dane execution of the writ 
de excommunicato capiende, direated to the: ſheriff of an 
county, for the taking and ppnenntiny Ef any ſuch of- 
fenders, the great abuſe whereof, as it: ſhould ſeem, hath 
grown, for that the ſaid writ is' not. returnable in any 
court that might have the judgment of the well executing 
and ſerving the ſaid writ, according to the contents 
thereof ; but hitherto hath been left only to the diſcretion 
of the ſheriffs and their deputies, by whoſe negligence 
and defaults for the moſt part, the ſaid writ is not executed 
upon the offenders as it ought to be, by reaſon whereof 
ſuch offenders be greatly encouraged to continue their fin- 
ful and criminous life, much to the diſpleaſure of Almighty 
God, and to the great contempt of the Eccleſiaſtical Laws 
of this realm.” | | 

$44; 2. ** Wherefore, for the redreſs thereof, Be it 
enated, That fromr and after the firſt day of May next 
coming, every: writ of excommunicato capiendoy, that ſhall 
be granted and awarded out of the High Court of Chan- 
cery againſt any perſon or perſons within the realm of 
England, ſhall be made in the time of term, and returna- 
ble before the Queen's Highneſs, her heirs and ſucceflors, 
in- the court commonly called the King's-Bench, in the 
term next aſter the- t-/7e of the ſame writ, and the ſame 

| writ 
5s | 
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writ ſhal}. be made to contain, at the leaſt, twenty days 
between the ze/e and the return thereof ;. and after the 
fame writ ſhall be ſo made and ſealed, that then the faid 
writ ſhall be forthwith brought into the ſaid court of 
King's Bench, and there, in the preſence of the Juſtices, 
ſhall be opened and delivered of record to the ſheriff or 
other officer, to whom the ſerving and execution thereof 
fhall appertain, or to his or their deputy or deputies ; and 
if afterwards it ſhall or may appear to the Juſtices of the 
ſame court for the time being, that the ſame writ fo deli- 
vered of record be net duly returned before them at the 
day of the return thereof, or that any other default or 
negligence hath been uſed or had in the not well ſerviag 
and executing of the ſaid writ, that. then the Juſtices of 
the ſaid court ſhall and may, by authority of this aCt, 
afſeſs ſuch amercement upon the ſaid ſheriff or other offi- 
cer, in whom ſuch default ſhall appear, as to the diſcretion 
of the ſaid Juſtices ſha]l be thought meet and convenient ; 
which amercement fo affeſſed ſhall be efſtreated into' the 
court of Exchequer, as other amercements have been uſed.” 

Se 3, © And the ſheriff, or other officer, to whom 
ſach writ of excommunicato capiendo, or other proceſs by 
virtue of this aCt ſhall be direCted, ſhall not in any wiſe 


| be compelled to bring the body of ſuch perſon or perſons 


that ſhall be named in the ſaid writ or proceſs into the 
ſaid court of King's Bench, at the day of the return thereof, 
but ſhall only return the ſame writ and proceſs thither, 
with declaration briefly, how and in what manner he hath 
ſerved and executed the ſame, to the intent that thereupon 
the ſaid Juſtices may then further proceed, according to 
the tenor and effect of this preſent aCt.” | 
Se. 4. And if the ſheriff, or other officer, to whom 


| the execution of the ſaid writ ſhall ſo appertain, do or 


ſhall return, that the party or parties named in the faid 
writ-cannot be found” within his bailiwick, that then the 
ſaid Juſtices of the King's Bench for the time being, upon 
every ſuch return, ſhall award one writ of capras againſt 
the ſaid perſon or perſons named in the ſaid writ of excom- 
 municato capiendo, returnable in the ſame court in the term- 
time, two months at leaſt next after the ze/te thereof, with 
a proclamation to be contained in the ſaid writ of capras, 
that the ſheriff, or other officers to whom the faid writ 


ſhall be directed in the full county-court, or elſe at the 


general afſize or gaol-delivery to be holden within the ſaid 
county, or at a Quarter-feſſions to be holden before the 
Juſtices of the peace within the ſaid county, ſhall make 
open proclamation, ten days at the leaſt before the return, 
that the party or parties named in the ſaid writ ſhall, within 
ſix days next after ſuch proclamation, yield his or their 
body or bodies to the priſon of the ſaid ſheriff, or other ſuch 
officer, there to remain as a priſoner, according [to the 
tenor and effeR of the firſt writ of excommunicato capiendo, 
upon pain of forfeiture of ten pounds ;z and thereupon 
after ſuch proclamation had, and the ſaid fix days paſt and 
expired, then the ſaid ſheriff, or other officer to whom the 
ſaid capias ſhall be direted, ſhall make return of the ſame 
writ of capias into the ſaid court of the King's Bench of 
all that he hath done in the execution thereof, and whe- 
ther the party named in the faid writ have yielded bis 
body to priſon or not.” | | 
Se. 5. * And if upon the return of the faid ſheriff. it 
ſhall appear, that the party or the parties named in the 
ſaid writ of capias, or any of them, have not yielded their 
bodies to the gaol and priſon of the ſaid ſheriff or other 
officer, according to the effect of the ſame proelamation, 
that then every ſuch perſon, that ſo ſhall make default, 
ſhall, for every ſuch default, forfeit to the Queen's High- 
neſs, her heirs and ſucceſſors, ten pounds, which ſhall 
likewiſe be eſtreated by the ſaid Juſtices into the ſaid court 
of Exchequer, in ſuch manner and form as fines and 
amerciaments there taxed and aſlefſed are uſed to be.” 
Se. 6. ** And thereupon the ſaid Juſtices of the 
King's Bench ſhall alſo award forth one other writ of 
capias againſt the ſaid perſon or perſons, that ſo ſhall be 
returned to have made default, with ſuch like proclamation 
as was contained in the firſt capias, and a pain of twenty 
pounds to be mentioned in the faid ſecond writ and prq- 
clamation ; and the ſheriff or other officer, to whom the 
ſaid ſecond writ of capias ſhall be fo directed, ſhall ſerve 
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and.execute the faid writ in ſuch like manner and fc; 
as before is expreſſed, for the ſerving and be age 
the ſaid firſt, writ of capiasz and if the ſheriff, or other 
officer, ſhall return upon the ſecond capias, that he hath 
made the proclamation according to the tenor and effec of 
the ſame writ, and that the party hath not yielded.his bod 
w priſon according to the tenor of the ſaid proclamation 
that then the ſaid party, that ſo ſhall make default, hal}. 
for ſuch his contempt and default, forfeit to the Queen's 
Highneſs, her heirs and ſucceflors, the ſum of twent 
pounds, which faid ſum of twenty pounds, the ſaid Juſti- 
ces of the King's Bench for the time being ſhall likewiſe 
cauſe to be eſt: cated into the ſaid court of Exchequer, in 
manner and form aforeſaid.” ; 
Seat. 7. © And then the ſaid Juſtices ſhall likewiſe awarq 

one other writ of capias againſt the ſaid party, with ſuch 
like proclamation and pain of forfeiture, as-was contained 
in the ſaid ſecond writ of capras, and the ſheriff, or other 
othcer, to whom the ſaid third writ of capjas ſhall be {6 
direCted, ſhall ſerve and execute the ſaid writ of capias 
in ſuch like manner and form as before in this act is Fg 
preſſed and declared, for the ſerving and executing of the 
laid firſt and ſecond writs of capias z and if the ſheriff, or 
other officer, to whom the execution of the ſaid third 
writ ſhall appertain, do make return of the ſaid third writ 
of capias, that the party upon ſuch proclamation hath nox 
yielded his body to priſon, according tothe tenor thereof, 
that then every ſuch party, for every ſuch contempt and 
default, ſhall likewiſe forfeit to the Queen's Majeſty, her 
heirs and ſucceſſors, other 20/. which ſum, of 4 ſhall 
likewiſe be eſtreated into the ſaid court of Exchequer, ig 
manner and form aforeſaid ; and thereupon the ſaid Juſti. 
ces of the King's Bench ſhall likewiſe award forth one 
writ of capias againſt the ſaid party, with like proclama- 
tion, and like pain of forfeiture of 20/1. and that alſo the 
ſaid Juſtices ſhall have authority by this aCt infinitely to 
award ſuch proceſs, with ſuch like proclamation, and pain 
of forfeiture of 20/7. as is before limited againſt the (aid 
party that ſo ſhall make default in yielding his body to the 
priſon of the ſheriff, until ſuch time as by the return of 
ſome of ſuch ſaid writs before the ſaid Juſtices it ſhall and 
| may appear, that the ſaid party bath yielded himſelf to the 
cuſtody of the ſaid ſheriff, or other officer, according to 
the tenor of the ſaid proclamation, and that the party, 
upon every default and contempt by him made againſt 
the proclamation of any of the ſaid writs fo infinitely to 
be awarded againſt him, ſhall incur like pain and forfeiture 
of 20/. which ſhall likewiſe be eftreated in manner and 
form aforeſaid.” 2 | 

_ Sea.8. © And when any perſon or perſons ſhall yield 
his or their body or bodies to the hands of the ſheriff, or 
other officer, upon any of the ſaid writs of captas, that 
then the ſame party or parties, that ſhall ſo yield them- 
ſelves, ſhall remain in the priſon, or cuſtody of the ſaid 
ſheriff, or other officer, without bail, baſton, or main- 
prize, in ſuch like manner and form to all intents and pur- 
poles, as he or they ſhould or ought to have done, if heor 
they had been apprehended and taken upon the faid writ 
of Excommunicato capiendo.” | | 

| Set, 9. © And if any ſheriff, -or other officer, by 
whom the ſaid writ of capias, or any of them, ſhall be 
returned, as is aforeſaid, do make an untrue return upon 
any of the ſaid writs, that the party named in the ſaid 
writ, hath not yielded his body upon the faid proclams- 
tions, or any of them, where indeed the party did yield 
himſelf, according to the effe&t of the ſame, that then 
every ſuch ſheriff, or other officer, for every ſuch falſe and 
untrue return, ſhall forfeit to the party grieved, and damn:» 
fied by ſuch falſereturn, the ſum of 40/. for the which ſum 
of 401. the ſaid party grieved ſhall have his recovery and due 


' | remedy by ation of debt, bill, plaint or information, in 


any of the Queen's courts of record,,in which aCtion, bill, 
plaint or information, no efſoin, pteteCtion, or wager of 
law ſhall be admitted or allowed ſor the party defendant.” 

Se. 10. © Saving. and reſerving to all archbiſhops 
and biſhops, and all others having authority, to cert!y 
any perſon excommunicated, and like authority, to accept 
and receive the ſubmiſſion and ſatisfaQtion of the ſaid 
perſon ſo excommunicated in manner and form hence. 
| | or 


Ss & ©. 


fore uſed, and him to abfolve and releaſe, and the ſame to 


Ggnify 3s heretofore - it hath been accuſtomed to the 
agen's Majeſty, her heirs and ſucceſſors, into the High 
Curt of Chancery, and thereupon to have ſuch writs, 
for the deliverance of the ſaid perſon ſo abſolved and re- 
leaſed from the ſheriff's cuſtody or priſon, as heretofore 
they or any of them had, of of right ought or might 
have had, any thing in this preſent ſtatute ſpecifed or 
contained to the contrary hereof in any wiſe notwith- 
a I» ** Provided always, that in Wales, the coun- 
ties palatine of Lanca/ler, Chefler, Durham, and Ety, and 
in the Cinque.Ports, being juriſdiftions and places ex- 
* empt, where the Queen's Majeity's writ doth not run, 
\ and proceſ> of capras from thence not returnable into the 
{aid court of the King's Bench, after any /ignificavit, being 
of record in the ſaid court of > emo 5 the tenor of ſuch 
fignificavit by mittimus ſhall be ſent to ſuch of the ſaid head 
othcers of the ſaid country of Zales, counties palatines, 
and places exempt, withiii whoſe offices, charge, or juril- 
diction, the offenders ſhall be refiant, that is to fay, to 
the Chancellor or Chamberlain for the faid county palatine 
of Lancaſter and Cheſter, and for the Cinque Ports to the 
Lord Warden o! the ſame, and for /Yales and Ely and 
the county palatine of Durham, to the Chief Juſtice or 
Juſtices there ; and thereupon every of the ſaid Juſtices 
and officers, to whom ſuch tenor of fzgnficavit with mit- 
timus ſhail be direted and delivered, ſhall, by virtue of 
this eſtatute, have power and authority to make like pro- 
ceſs to the inferior officer and officers to whom the exe- 
cution of proceſs there doth appertain, returnable before 
the Juſtices there, at their next ſeſſions or court, two 
months at the leaſt after the 7e/7e of every ſuch proceſs, fo 
always as in every degree they ſhall proceed in their fel- 
fions and courts againſt the offenders, as the Juſtices of 
the ſaid court of King's Bench are limited, by the tenor 
of this a&t, in term times to do and execute.” 
$24. 12. © Provided alfo, and be it enaCted, that any 
perſon, at the time of any proceſs of capras aforemen- 
tioned awarded, being in priſon. or out of this realm, in 
' the parts beyond the ſea, or within age, or of non ſane 
memorie, or women covet, ſhall not incur any of the 
pains or forteitures aforemen:ioned, which ſhall grow by 
any return or d-fault happening during ſuch time of non- 
age, impriſonment, beyond ſea, or nox ſane memorie ; and 
that by virtue of this ſtatute, the party grieved may plead 
every ſuch cauſe or matter in bar of, and upon the diſtreſs 
or other procels, that ſhall be made for levying of any of 
the (aid pains or forfeitures. "2 
S:4. 13. © And that if the offender, againſt whom 
' any ſuch writ of excommunicato capiends ſhall be awarded, 
ſhall not in the' ſame writ of excommunicats_capiendo have 
'a (ufficient and lawful addition, according to the form of 
the eſtatute of primo of Henry the Fifth in caſes of cer- 
tain ſuits, whereupon proceſs of exigent are to be award- 
ed, or if in the f/ignificauit it be not contained, that the 
excommunication doth proceed upon ſome cauſe, or con- 
tempt of ſome original matter of hereſy, or refuſing to 
have his or their child baptized, or receive the holy com- 
munion, as it is now commonly uſed to be received in 
the church of England, or to come to divine ſervice, now 
commonly uſed in the ſaid church of England, or error in 
matters of religion, or doctrine now received and allowed 
in the faid church of England, incontinency, uſury, 
ſimony, perjury in the eccleſiaſtical court or idolatry ; 
that then all and every pains and forfeitures limited againſt 
ſuch perfons excommunicate by this ſtatute, by reaſon of 
ſuch writ of excommunicato capiendo, wanting ſufficient 
addition, or of ſuch /ignificavit, wanting all the cauſes 
aforementioned, ſhall be utterly void in law, and by way 
| of plea to be allowed to the party grieved.” 
$:7 14. © And if the addition ſhall be with a nuper of 
the place, then in every ſuch caſe at the awarding of: 
the buſt capias with proclamation, according to the form 
mentioned, one writ of proclamation, without any pain 
expreſſed, ſhall be awarded into the county, where the 
otfender. ſhall be moſt commonly refiant at the time of | 
the awarding the faid firſt capzas, with pain, in the ſame 
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return of the ſaid firit capias, with pain and proclamation 
thereupon, at ſome one ſuch time and court as is preſcrib- 
ed for the proclamation, upon the ſaid firſt capras, with 
pain ; andif ſuch proclamation be not made in the county 
where the offender ſhall be moſt commonly refiant, in 
fuch caſes of additions of -uper, that then ſuch offender 
ſhall ſuſtain no pain or forfeiture by virtue of this ſtatute, 
for not yielding his or her body according to the tenor 
aforementioned ; any thing before ſpecified, and- to the 
contrary hereof in any wiſe notwithſtanding.” os 

If writ ſhall be forthwith brought into the King's Bench.] 
See ſee. 2. of the foregoing ſtatute. It hath been often 
adjudged, that this form of taking ont the writ, and the 
ſeveral ſteps therein (as contained in this clauſe of the aQ) 
ought to be preciſely purſued; and for default thereof 
many perſons have been diſcharged. __ 1056. cites 
2 Cro. 567. 3 Cre. 58;, Siderf. 165 285. 

Into the _— King's Bench.) In the biſhop of St. 
David's caſe, Mich. 1 Ann. it was declared, that, before 
this ſtatute, the writ was returnable into Chancery and 
there the fignificavit was quaſhed, if undue : but now the 
judgment of that, by this ſtatute, is devolved on the 
court of King's Bench. Farreſl. 57. 

Gapias.)] Sec ſet. 4. The penalties of this aft being in- 
flicted upon none but thoſe who are excommunicated for 
ſome of the cauſes ſpecified in ſe? 13. the capias accord- 
ingly muſt not be with- pena'ty in any other caſe: or 
if it ifſue ſo by miſtake, the court will grant a ſuperſedeas 
upon motion ; and.it the party be taken, will upon plead- 
ing (after the habeas corpus is granted and returned, and 
ſo the matter is judicially before them) diſcharge him from 
the penalties, though not from the impriſonment. In 
conſideration of which pleading, and the trouble and 
charge that attend it; it is ſaid, that he may have an at- 


tachment againſt the plaintiff, Gibſ, 1056. 1 Salk. . 
294- | 
He ſhall remain in the cuſtody of the ſaid ſheriff.] See ſet. 


8. The plaintiff obtained ſentence againſt the defendant 
for 210/. for non-payment of tithes and coſts. The de- 
fendant for non-payment was excommunicated, and ar= 
reſted upon an excommunicato capiendo, and the ſheriff let 
him eſcape. The plaintiff brought an ation againſt the 
ſheriff; and had a verdict againit him for the 2107. It 
was moved in arreſt of judgment, that the ation would 
not lie. But by the court it was adjudged, that the ac- 
tion well lay ; and they relied much upon the caſe, where 
it is held, that an action lies againſt the ſheriff for ſuf- 
fering a man to eſcape, being arreſted upon a capias 
utlagatum after outlawry upon meſne proceſs. L. Raym. 
88. | 
! Without bail.) See ett. 8. By the ſtatute of the 3 Eg. 
1, cap. 13. perſons excommunicate, taken at the requeſt 
of the biſhop, ſhall be in no wiſe repleviſable, by the 
common writ, nor without writ ; that is to ſay, he that 
is certified into the Chancery by the biſhop to be excom- 
municated, and after is taken by force of the King's writ 
of excommunicato capiendo, is not bailable: for in ancient 
time, men were excommunicated only for bereſies propter 
lepram anime, or other heinous cauſes of eccleſiaſtical 
cognizance, and not for ſmall or petty cauſes ; "and there- 
fore in thoſe caſes the party was not bailable by the ſheriff 
or gaoler without the King's writ ; but if the party offered 
ſi afficient caution de parendo mandatis ecclefie in forma juris, 
then ſhould the party have the King's writ to the biſhop 
to accept his caution, and to cauſe him to be delivered. 
And if the biſhop wi!l not ſend to the ſheriff to deliver 
him, then ſhall he have a writ out of the Chancery to. 
the ſheriff for his delivery: or if he be excommunicated 
for a temporal cauſe, or for a matter whereof the Eccle- 
Gaſtical court hath no cognizance ; he ſhall be delivered 
by the King's writ without any fatisfation. 2 Infl. 188. 
And where'it is ſaid, that the ſheriff ſhall not bail them 
by the common writ, nor without writ ; this is to be under- 
{tood, that the ſheriff ſhall not replevy them by the com- 
mon writ, de homine replegiando, nor without writ, that 
is, ex officio; but they may be bailed in the King's Bench. 
2 Inſt 189 | 
hall nat 
ditio 


in the ſame writ have a ufficient and lawful ad- 
n.] See ſe, &- 'The hk 


writ of proclamation, to be returnable the day of wt 
Vor, I. N® 67. | 


fendant was excommunicated 
for 


9 0 
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for # certain cauſe of jaQtitation of marriage, and taken 
upon a capias, and brought up by a habeas corpus ;, and ex- 
ception was taken to the writ, that therein no addition 
was given to the defendant : but the court held, that for 
any of the cauſes mentioned in the ſtatute, the defendant's 
addition ought to be in the writ ; but that in other caſes 
no addition is neceffary. 1 Salk. 294. Mih 1 Ann. Q, 
and Sangway. G 

If in the ſignificavit it be not contained, &c.] See ſett 
13. By Holt Chief Juſtice, At the Common Law, the 
cauſe had no need to be ſhewn in the writ of excommunt- 
cato' capiend» z but it was ſufficient to fay, that the party 
was excommunicate for manifeft contumacy : but in the 
biſhop's certificate it ought to be ſkewn. And now fince 
the ſtatute of the 5 Eliz the cauſe ought to be ſhewn 1n 
the writ. L£. Raym. 619. 

On a habeas corpus the return was, that Fowler was ta- 
ken, and in cuſtody by a writ of excommunicato caprendo ; 
and the excommunication was in the writ recited to be, 
for certain cauſes of ſubſtraQtion of tithes, or other eccle- 
fiaſtical rights; and becauſe this return was uncertain, 
the court was moved that he might be diſcharged. And 
the queſtion was, whether this return was uncertain ; 
and whether that uncertainty would vytiate the writ. And 
the court reſolved, 1. That the return was uncertain ; 
for that the other rights might be ſuch matters as were out 
of their juriſdition, and they ought to ſthew the matter 
was within their juriſdiction ; for of that the King's 
courts are to be judges, and not they themſelves. 2. Fhe 
cauſe of excommunication mult be ſet forth in the writ. 
At Common Law, the wiit excommunicato capiendo was 
always general, for contumacy ; not containing a ſpecial 
cauſe. And the writ was returnable in Chancery, and 
founded on a certificate of the biſhop, which certificate 
ſet forth the cauſe before, and the party could not be dif- 
charged but by ſuperſedeas in Chancery, if the cauſe were 
inſufficient. But now the cauſe muſt be ſet forth in the 
writ dz excommunicato capiend? itſelf, becauſe by the ſtatute 
of the 5 Eliz. the writ is made returnable in this court, 
which would be to no purpoſe, if the cauſe were not to be 
ſet forth in the writ, and this court judge of that cauſe. 
3. The court held, they might diſcharge the party, upon 
the inſufficiency of the return. Before the 5 Ez. there 
were no diſcharges in this court on excommunicato capt- 
ends's, but where a man was excommunicated pending a 
prohibition : now the caſe is altered ; for this court may 
quaſh the writ of excommunicato capiendo, or award a 
juperſedeas ; becauſe this court are judges of the cauſe, 
and have it before them, and the party cannot go into 
Chancery for a ſuperſedeas now, becauſe it is return- 
able here: accordingly the writ was quaſhed; and this 
ſpecial entry made on the habeas corpus, the party was 
diſcharged becauſe the writ de excommunicate capiends was 
quaſhed. 1 Salk. 293. Mich. 12. Will. 3. K. and Fowler, 

The defendant having been arreſted upon an excommu- 
nicats capiendo, was brought into court by habeas corpus. 
And upon the return it appeared, that he was excommu-' 
nicated ſor non-payment of coſts, in which he was con- 
demned by commiſhoners delegate in @ certain cauſe of 
office or correction at the promotion of Lucy. And this 
by the court was held to be ill ; becauſe it did not appear 
that theſe cofts were adjudged in a cauſe of eccleſiaſtical 
cognizancez and it is plain, ſince the ſtatute of the 5 
Eliz. that the cauſe ought to appear in the writ; for 
otherwiſe how can this court make judgment of the ſeve- 
ral cauſes ſpecified in that ſtatute, in order to award ſeve- 
ral proceſſes with penalties? And the court quaſhed the 
writ of excommun:cto capiendo, and diſcharged the defen- 
dant. Ld. Raym. 817. Mich. 1 Ann. 2, and The Biſhop 
of St. David's. ; 

So in the court of Chancery, Mich. 10 Gee. 2 K. and 
Eyre. The /ignificavits were quaſhed, being only ſaid to 
be in a cauſe which came by appeal concerning a matter 
merely ſpiritual. For by the Lord Talbot, We are not to 
lend our aſſiſtance, but where it appears clearly they have 
juriſdiction, and are not to truſt them to determine what 
is a matter merely ſpiritual. In Fauler's caſe it was, in 
cauſes of eccleſiaſtical rights, and held not ſufficient, 
Str. 1067. - : ow | 


| 


K 2X. 
: If a perſon be unjuſtly excommunicated ſor a rm; 
. - . » a 
which the ſpiritual court hath not conuſance, o_ of 
taken on a' writ of excommunicats capiends, - the - 5 
grieved ſhall bave.a writ out of Chancery to the ſherie 
to deliver him out of priſon. 2 1nft. 623. 12 Co. _ 


| 
| 


F. N. B. 141. 
- So if the ſpiritual court proceeds inve 
they refuſe a copy of the libel, &c, 
| with a clauſe to- abſolve 
I _ 232. ; 

Alfo it a man be excommunicated, and © 
and perform the ſentence, and the biſhop II ey 
cept it, and to aſſoil him, he ſhall have a writ to the 
biſhop, requiring him, upon performance of the ſentence 
to affoil him ; and the reaſon thereof is, for that by the 
excommunication the party is diſabled to ſue any aCQion 
or to have any remedy for any wrong done unto him ſo 
long as he fhall remain exctommunicate; and alſo "the 
party grieved may have his aEtion upon his caſe againſ; 
the biſhop, in like manner as. he may when the biſho 
doth excommunicate him for a matter which beloogan 
not to the eccleſiaſtical conufance ; alſo the biſhop, in 
thoſe caſes, may be indicted at the ſuit of the Kin 2 
taft..027. - :* ; me 

But if the excommutication be for a juſt cauſe, the 
party muſt- make preſent ſatisfaftion before he can be 
abſolved, or he muſt put in caution, that be will here- 
after perform that which the biſhop ſhall reaſonably and 
according to law enjoin him; which caution, in the Civil 
Law, is of three ſorts. 1. Fide juſſoria, as when a man 


r/o ordine, as if 
a prohibition ſhall go 
and deliver the party injured. 


bindeth himſelf with ſureties to perform ſomewhat. 2. 
P:gnoratio, or realis cautio, as when a man engageth goods 
or mortgageth lands for the performance, 3. Furatoria 
when the party who is to perform any thing, taketh a cor- 
poral oath to do it ; which laſt is now the moſt frequent 
method, 

| This method of taking caution was held to be againſt 
law.- 1 But, 122. But was afterwards on great de- 
bate held to be good ; and that the biſhop having a diſcre- 
 tionary power herein, it was as much in his'option to take 
caution-by obligation as by either of the two other methods. 
2 Lov. 36. Raym. 225. Þ 

If after a perſon is excommunicated, there comes 
a general aCt of pardon, which -pardons all contempts, 
| Sc. it ſeems that this offence is taken away without 
any formal abſolution. See Cro. Car. 199. Cro. Jac. 
os 8 Co. 68. 1 Fon. 227. 2 Lev. 36. Gilf. Cid. 

LHiQs-..: 606) e 

For more learning on this ſubjef, ſee 10 Vin, Abr. tit. 
Excommunication. 

Excommunicato capiendo, Is a writ directed to the 
ſheriff for the apprehenſion of him who ſtandeth obſti- 
nately excommunicated forty days; for ſuch a one not 
ſeeking abſolution, hath or may have his contempt certi- 
fied into the Chancery, whence ifſueth this writ, for 
impriſoning him without bail or mainprize, until he con- 
_— F. N. B. f. 62. 5 El. c. 23. Reg. Orig. fe 
| OF, O7yz 70» 
 Ercommunicato deliberando, Is a writ to the under- 
ſheriff, for the delivery of an excommunicate perſon out of 
priſon, upon certificate of the ordinary of his conformity 
to the juriſdition eccleſiaſtical. F, N. B. fol. 63. and 
Reg. Orig. fol. 65 & 67. 

Ercommunicato. recipiendo, Ts a writ whereby perſons 
excommunicate, being for their obſtinacy committed to pri- | 
ſon, and unlawfully delivered thence, before they have 
given caution to obey the authority of the church, are 
commanded to be ſought for and impriſoned again. Keg. 
Orig. fe. 67. | 

Ececution, { Executio) , In the Common Law ſignifies 
the laſt performance of an a&, as of a fine or a judgment» 
And the execution of a fine, is the obtaining poſſeſſion aCtu- 
ally of the things contained in the ſame by virtue thereo!, 
| which is cither by entry intothe lands, or by writ ; whereof 
ſee at large Jeff, part, 2. Symbol. tit. Fines, {<8 130» 
137, 138. Executing of judgment and ſtatutes, and ſuch 
like, ſce F. N. B. in Indice verbo Execution. Co. in his 
6 Rep. Blomfield's caſe, f. 8&7. maketh two ſorts of execu- 
0 an 


tions, one final, another with a quize/gue tending t 


end. 


* 
- 1, 2 wo. 
end, An execution final, is that which maketh money of 
the defendant's goods, or extc ndeth his. lands, and deli. 
vereth them to the plaintiff: for this the party accepteth 
*n ſatisfaQtion, and this is the end of the ſuit, and alt$þat 
the King's writ commandeth to be done, Th other ſort 
with a quouſque is tending to an end, and not foal ; as in 
the caſe of a capias ad fetisfaciendum, &c. this is not 
6nal, but the body of the paity is to be taken, to the in- 
tent and purpoſe to ſatisſy the demandant, and his im- 
| -iſonment is not abſolute, but until the defendant do ſatisfy. 
| [dem Ibid, Covell. _— , : 
Execution is the obtaining the aCtual poſſeſſion of a 
thing required by judgment of law, and is called the life 
' of the law, and theretore in all caſes to be favoured, Co. 
Lit. 154+ @. Carter 194. Executio eff ruftus, finis, & 
eſfeftus iegiss Ceo. Lit. 289. 5 Co. 89. It differs from an 
iction which continues only till judgment 1s given, and 
therefore a releaſe of all actions is regularly no bar of an 
execution. Co. Lit. 289 2 Rol. Abr. 484. | 


1. What things were liable to execution by the Common 
- Law. HOVEI? | 
2. Of the ſeveral kinds of judicidl writs, that lie after 
judgment 3 where the party ſhall be concluded by elefling one of 
them, and his farther remedy when he hath not received entire 
ſatisfaction on his firſl writ. 

3- Who may ſue out execution, and againſi whom, viz. 
where there are ſeveral parties, again! the her and execut:r, 
againſt infants, 6;ainf a feme covert, againſt privileged per- 
fons, and againfl a d:rk or one in holy orders. 7 

4. To what time the execution ſhall have relation, ſo as to 
avoid any alienation by the party ; and of the King's prece- 
dency in executionse > 

5. At what time execution may 
neceſſity of a ſcire facias. | 

6. Of the ſheriff”s duty and authority in doing 
and the remedy againſt him for negle of duty. 

7. Of obſtructing an executicn ; the party's remedy when 
the execution 1s irregular, and of ſetting it aſide for ſuch 
ir: egularity. 


be ſued out; and of the 


execution ; 


Law. \ z 
And here it will be neceflary to conſider what things 
are liable to execution at Common Law in perſonal ac- 
tions ; and theſe we find were only the annual profits of 
the land” as they aroſe, and the goods and chattels of the 
debtor ; for neither his body nor lands were afteCted by 
recognizance or judgments for debt. or damages, except 
as herein after excepted. Hb. 60. 3 Cs.12. 6b. Cre. 
Jac. 450. Plow. 440. 2 Inft. 19. 2 Rol. Abr. 472. 
The reaſon why the Common Law ſubjeQted only the 
perſonal eſtate to the payment of debts, ſeems to be, 
for that it was only a chattel that was lent, and therefore 
the chattels of the debtor were liable only to pay itz and 
formerly men truſted one another no farther than they 
had viſible chattels to anſwer the debt; the lands were 
not liable, becauſe they were liable to the feudal lord ; 
and a new tenant could not be forced upon him without 
his conſent in the alienation ; and the perſon was not li- 
able, becauſe that was obliged by the tenure to ſerve the 
King in the wars, and at home the ſeveral lords, ac- 
cording to the diſtin natures of their tenure. But tho' 
this law was well framed for, a nation bred to wars, which 
were to extend their fame and power by arms, yet it was 
no ways calculated to the circumſtances and conditions of 
a trading people, whoſe power and credit riſe and fall in- 
proportion to the increaſe or decay of trade ; therefore in 
ſuch a nation, laws ought to be contrived and framed, as 
to invite foreigners to trade with us, and bring their com- 
modities to us, and the great encouragement to this will 
be to allow them all poſſible ſecurity in their contraQs | 
and dealings; and the way to that will be to ſubject all 
the- effets of the debtor, whether in lands or chattels, 
and his perſon too, t6 ſatisfy the creditor ; for otherwiſe 
it would be in ths power of every ill man, by converting 


—» 


2» 

#750 
«4 
by 


C3 


BR x 8 


| bis chattels into land to defraud his creditor, atd aint 


all reaſon and equity enjoy the profits of that land whicli 
he purchaſed with another's money, and accordingly we 
find, that toward the reign of £4. 1. when Magna 
Charta had given the tenants a power of alienation, with- 
out acquainting their lords, if they left chough to anſwer 
che duties of their tenure ; they began to ſubject 
anſwer the debts in trade; and as they grew more and 
more a trading 
perſon ſhould 
oblige him the ſooner to ſatisfy his creditors, as alſo make 
him the more waty how he contrafted debts without the 
proſpect of a competent fund or proviſion to diſcharge 
them. Plow 440. 3 Co. 11. 2 Inf. 1 

But even at Common Law we find, that the King, by 
his. prerogative, might have execution of body, goods 


and Jands, but ſtill under this reſtriftion, that the land _ 
was not extendable while the chaitels were ſufficient, 


and the debtor ready to anſwer the debt. Plow. 441. 
3 Co. 11. | 


Alſo in caſe of a private perſon, the land was liable to 


execution, in an aCtion of debt againſt an heir upon an 
obligation made by his anceſtor ; if the plaintiff had judg- 
ment, the law diſpenſed with the former rules, rather 
than the creditor, who fairly made out his demands, 


the land to 


Pry it was thought-reaſonable that the 
liable, that a cloſe confinement might 


4 


ſhould be without a remedy, and therefore gave the 


lands deſcended in execution to anſwer the debt; for 
ſince the Common Law allowed the aQtion of debt againſt 
the heir, he could have no benefit by the aQtion, unleſs 
he were permitted to have execution of the lands which 
deſcended to the” heir. 3 Co. 12, a. Cro. Fac. 450. 
Plow. 441», 

So it A, had-granted ſor him and his heirs, to B. and 
his heirs, ſuch a rent out of his lands, in this caſe, the 


heirs being comprehended in *the contra, are bound to 
make good the grant as far as they have affets by deſcent 


from the grantor ; and. this was allowed at Common Law, 
becauſe the grantee of the rent had the land originally in 


to the heir, whether the land was to anſwer the rent by 


. b. Co. Lit. 144. 
1 hus ſtood the Common Law till the ſtatute of 45n 


| Burnell, andthe 13 Ed. I. de mercatoribus, which, ag ap- 


pears in the preamble, was for the ſecurity of merchants 


and encouragement of trade, and ſubjeed not only the 


goods and perfons, but the land likewiſe of the debtor, 
into whoſe bands ſoever they came after the ſtatute ac- 
knowledged. Fob. bo. 2 Rol. Abr. 475. 


Alſo in the ſame year and reign the elegit was given ; 


and by this ſtatute, viz. 13 Ed. 1. c. 18. TSee '2 Inf. 
394, 5-) he who recovereth in debt or damages, may have 
either a fleri facias of the chattels of the debtor, or a 
writ on which the ſheriff ſhall deliver to him all the 
chattels of the debtor, ſaving only his oxen and beaſts of 
his plough, and the one half of his land, until the debt 
be levied upon a reaſonable price or extent, 

The ſtat. 25 Ed. 3. cap. 17. ſubjeRted the perſon of 
the debtor, and gave the capras ad ſatisfaciend. in debt, 


detinue, &c. in the caſe of a common perſon. See Dal. 
Sher. 144- 


2. Of the ſeveral kinds of judicial writs, that lie after 
judgment ;, where the party ſhall be concluded by elefting one of 
them, and his farther remedy when he hath not received entire 
Fae agrordey his firft writ. 

'The judicial writs that lie after judgment are the elegit, 
the capias ad ſatisfaciendum, fieri LE levari facias, and 


view for his ſecurity ; and by the grant itſelf, having it in » 
his power to diſtrain the land for the rent, it was equal 


diſtreſs, or by an execution upon a judgment in a writ of 
| | Rel annuity. 1 Kol. Abr, 226, Peoph. 87. Hob. 58. Dyer 
1. What things were liable to execution by the Common | 3*5 


habere facias ſeiſmam and poſſeſſionem, which ſee under the 


reſpeCtive heads. ; | 

When the plaintiff has judgment, he has it in his elec- 
tion to ſue out what kind of execution he pleaſes ; but he 
cannot regularly take out two different executions on the 
ſame judgment, nor a ſecond of the ſame nature, unleſs 


upon failure -of ſatisfaftion on the firſt. 2 Rel, Abr. - 


475- Hob. 60, 2 Inft. 395. 
b Thercfore 


E X E£ 
Therefore if the plaintiff, upon a judgment or recog- 


nizance at Common Law, ſues out an glegit, he can have 
no capias al ſatisfaciendum afterwards to take the body, 


becauſe he hath determined his choice by that writ to the 


goous and chattels, and a moiety of the land ; and tho' 
he takes but an acre of. land in execution, yet it is held a 
ſatis*aftion of the debt, be it never ſo great, becauſe in 
'time it may come out of it, Bro, Elegit, 15. 1 Rot. 
- Hr. 896. : 
But though the plair:tiſf cannot take out a ſecond elegrt 
after the firlt is returned, executed, and filed; yet if up- 
on the firſt the ſheriff returns nhil, the plaintiff may ſue 
out a ſecond. Hoeb.2. Cre. Jac. 339 pl. 3: | 
So where in debt on a judgment of 20001. the defendant 
pleaded, that the plaintiff had ſued three ſeveral e/egits on 
the ſaid judgment into ſeveral counties, on one of which 
the ſheritf returned, that he had levied of the defendant's 
goods 5001. and on demurrer it was adjudged, 1ſt, That 
this e/zgit being executed on the goods of the party only, 


the plaintiff was not precluded by his eleCtion thereof from | 


any benefit he had at the Common Law, by any nice 
conltruQion of the ſtatute of Yetm. 2. which. intended 
to give a farther remedy than there was at Common Law, 
and that the aCtion well lay. 2dly, That if, as objeCted, 
any lands were extended on the other two elegits which 
were not returned, the defendant ought to have ſhewed it 
in pleading. 1- Lev. 92. 1 Keb. 105, 261, 465, 496, 
556, 692. 8. C. 1 Sid. 184. S. C. and fame points ad- 
judged ; but there ſaid, that the court was divided, whether 
the plaintiff could take out any new execution. —— But 
it is held by Lord Hibart, that if upon an elegit, the ex- 


ecution lies on the goods only, without any Jands, and | 


they appear not to be ſuſſicient, that the party may have a 
capias, for it is in effeft but a fieri facias, though the word 
be e/zgit, Hob. 58. = | 
After elegit ro upon goods, 2nd a return that the 
defendant has no lands, the plaintiff may have the body 
in execution for the remainder of his debt. Zd. Raym. 
1451. Stran. 226. 

It was formerly held, that if a perſon taken on a capras 
ad I died in execution, that the plaintiff had 
no farther remedy, becauſe he determined his choice by 
this kind of execution, which affeCting a man's liberty, is 
eſteemed the higheſt and moſt rigid in the law, Fob. 52, 
&c. Cro. Fac. 136, 143. 1 Rol. Abr. 903. | 

But now by the 21 Fac. 1. cap. 24. reciting, ** That 
foraſmuch as daily experience doth manifeſt, that divers 
perſons of ſufficiency 1n real and perlonal eſtate, minding 
to deceive others of their juſt debts, for which they ſtood 

charged in execution, have obſtinately and wilfully choſen 
rather to live and dic in priſon than to make any fatisfac- 
tion according to their abilities; to prevent which deceit, 


and for the avoiding ſuch doubts. and queſtions hereafter, | 


be it declared, explained and enacted by the King's moſt 
Excellent Majeſty, the Lords ſpiritual and temporal, and 
the Commons in this preſent Parliament aſſembled, and 
by the authority of the ſame, that from and after the end 
of this preſent ſeſſion of Parliament, the party or parties 
at whoſe ſuit, or to whom any perſon ſhall ſtand charged 
in ex:cution for any debt or damages recovered, his or 
their executors or adminiſtrators may, after the death of 
the perſona ſo charged, and dying in execution, lawfully 
ſue forth and have new execution againſt the lands and 
tenements, goods and chattels, or any of them, of the 
perſon ſo deceaſed, in fuch manner and form, to all 
intents and purpoſes, as he or they, or any of them 
might have had by the laws and ſtatutes of this realm, if 
ſuch perſons ſo deceaſed had never been taken or charged 
in execution. 

* Provided, that this aCt ſhall not extend to give liberty 
to any perſon or perſons, their executors or adminiſtrators, 
at whole ſuit or ſuits any ſuch party ſhall be in execution, 
and die in execution, to have or to take any new execu- 
tion againſt any the lands, teuements, or hereditaments 
of ſuch party dying in execution, which ſhall at any time 
after the ſaid judgment or judgments be by him ſold bong 
fide, and for the payment of any of kis creditors, an41 the 
moaey which ſhall be ſor the lands fo ſold, either paid, or 
ſecured to be pail to any of his creditors, with their privity 
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and conſent, in diſcharge of his or their due debts, or 
part thereof.” 

If A. has judgment againſt B. and he takes out a 
.ad ſatisfaciendum, direfted to the ſheriff of Middleſex, 


ſome 
capias 


' who direCts his precept to the bailiff of the liberty of the 
Duchy. ad cap. B. ad reſpond. A. inſtead of od ſatis. 
faciendum ; and thereupon the ſheriff returns «pj corpy, 
ſecundum exigemtiam brevis, though by this return the ſherip 
' makes himſelf liable to the debt, by not purſuing his av. 
'thority ; yet A. may take out a new writ of execution 
againſt B. for he never was in cuſtody by virtue of the 
capias ad ſatisfaciendum. Yelv. 52. _ 
So if a party taken on a capias ad ſatisfaciendum 
eſcapes, or is reſcued, though the ſheriff is hereby 
liable, becauſe he ought to have taken the poſſe comi- 
tatus, yet the plaintiff may take out a new execy. 
tion, and ſhall not be compelled to take his remedy again} 
the ſheriff, who may be dead or inſolvent. Cre, Car. 40 
455. 1/ent. $i : 
If on a fieri facias all the money is not levied, the 
plaintiff may take out a new execution; but as ſuch 
new execution muſt be grounded on the firſt writ, ſuch 
writ muſt be returned, and muſt recite, that all the 
'money was not levied on the firſt ; but if on the firſ: 
writ, all the money ' had been levied, it need not be 
"A for no farther proceſs was neceſſary. 1 $alb, 
r 1 . 
L If on a freri factas the deſendant pays the money to 
the ſheriff, he is diſcharged of the execution, and the 
plaintiff muſt bring his aCtion againſt the ſheriff, Cre, 
 Eliz. 2CB, 9 | 
So if the ſheriff take goods in execution by virtue of a 
fleri facias, whether he ſells them, or not; yet being 
| taken from the party againſt whom the execution was 
ſued, he may plead that taking in diſcharge of himlelf, 
and ſhall not be liable to a ſecond execution, though the 
ſheriff hath not returned the writ ; and the reaſon is, 
becauſe the defendant cannot avoid the execution, and 
| he would therefore be in a very bad condition if he was 
to be charged the ſecond time; and if the ſheriff dies 
after the goods are taken in execution, his executors are 
liable to the plaintiff, for they have guid pro gue, and it is 
in nature of contraCt raiſed by law. 2 Md. 214. 1 
| Salk. 22J- ; 
' As therefore the defendant in theſe caſes is diſcharged 
as to the plaintiff, hence it ſeems to be clearly ayiced, 
that the plaintiff may maintain an aCtion of debt againſt 
the ſheriff ; for though there is' no aCtual contraCt be- 
| tween the ſheriff and the creditor, yet the levying the 
money creates a contraCt in law, which lays a lien on the 
' ſheriff; for otherwiſe the party would be without remedy. 
| Hob. 206. 4 Mod. 404. 2 Show, 79, 281. 
Alſo it hath been held, that an aCtion lies againſt an 
| under-ſheriff for money levied on a fieri facias, as mo- 
ney recetved to the plaintiff's uſe, though before the return 
' of the writ ; for if the- ſheriff were permitted to ftave 
' off the aQtion by his delay, in not returning his writ, it 
would be allowing him to take advantage of his own 
wrong. -2 Show. 79. 281. S. P. 
So it hath been held, that ſuch ation is not within the 
ſtatute of limitations; for though it be not a matter of re- 
cord till the writ be returned; yet it is founded upon a 
'record, and hath a ſtrong relation to it. x Show. 79. 2 
Mod. 212. 
; Andas the Jaw ſubjeQs the ſheriff to an aRion in thoſe 
caſes ; ſoit veſts ſuch a property in him in the goods taken 
by him in execution, that if they are taken out of his pol- 
ſeſſion, he may maintain treſpaſs or trover againſt the 
\ wrong-doer at his eleEtion. 2 Saund. 47. 
If A. and B. have two ſeveral judgments againſt C. 
and they take out two writs of feri facias, which are both 
delivered to the ſheriff on the ſame day, and the ſheriff 
executes that which was laſt delivered, it bearing ts/e 
| before the other; and afterwards apprehending that he 
ought to have executed that which was firſt delivered, he 
takes the fame goods, and delivers them in execution on 
the firſt writ; this ſecond execution is void ; for though 
| the ſheriff ought ro have executed the writ that was fir 


delivered, yet having executed the laſt firſt, the _ 
| 14 
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the goods, and the party muſt ſeek his remedy 
w_ rp and the reaſon hereof is, for the quiet! 
purchaſers under ſheriffs upon executions ; for other-, 
viſe it would be dangerous to make ſuch purchaſes of ſhe-) 
riffs, which might make writs of execution of no effect. 
Carth. 419, 420. 1 Salk. 320. 8.C, _ 

So where a writ of fieri facias is delivered to the ſhe- 
riff to-day, and another to-morrow, and the ſheriff exe- 
cutes the laſt firſt, by making fale of the goods, ſuch 
fale will-ſtand good, and the vendee ſhall hold the goods 
againſt him who firſt delivered the writ to the ſheriff z and 
his remedy is only by aCtion againſt the ſheriff, Carth, 
420+ 


- 


Who may ſue out execution, and againſt whom, viz. 
where there are ſeveral parties, againſl the heir and executor, 
againſt infants, againfl a feme covert, againſt privileged per- 
ſons, an againſt a clerk, or perſon in holy orders, 

No perſon is intitled to, or can ſue out execution, who 
is rot privy to the judgment, or entitled to the thing re- 
covered as heir, executor, or adminiſtrator to him who 
has judgment. 1 Rol. Abr. 889. < ih 

But if an adminiſtrator, durante minor: etate of an 
executor, recovers in debt, and before execution the exe- 
cutor comes of age, he ſhall have a ſcire facias on this 
judgment ; for carrying on the ſuit in right of the exe- 
cutor, made the executor privy thereto. 1 Rol. Abr. 
888, 9. ED " 

Soif F. S. makes A. executor, upon condition, that if 
A. does ſuch an aft, that the executorſhip ſhall ceaſe, and 
that then B. ſhall be executor; if 4. recovers in debt, 
and then does the at, B. ſhall take out execution, - 1 Ro/. 
Abr. 889. 

If A. feme, executrix to F. S. marries, and her huſ- 
band and ſhe bring an aRtion of debt on obligation, as ex- 
ecutrix to F. S. and have judgment, and the wife dies ; 
in this caſe the huſband, though privy to the judgment, 
ſhall not ſue out execution, for he is not intitled to the 
thing recovered, but the ſame belongs to the ſucceeding 
EY = F. 8. 1 Rol. Abr. 889, Cre. Car. 208, 
227, . 8. C. | 

0 whites A-ſued as adminiſtrator to F. S. on an obli- 

tion entered into by the defendant to the inteſtate, and 

ad judgment, and afterwards the letters of adminiſtra- 
tion were repealed ; though 4. was privy to this judg-+ 
ment, and took out execution thereupon, yet the court 
granted a ſuper ſedeas thereof, and held, that the admini- 
{tration being revoked, the ſuing out execution afterwards 
was void ; for the adminiſtrator had no intereſt or autho- 
rity, but as a miniſterial officer to the ordinary. Yelv. 83. 
2 Saund. 148, 9. 

Alſo it was formerly held, that if an adminiſtratorhad 
judgment in right of his inteſtate, and died before execu- 
tion, that the adminiſtrator de bonis non could not have a 
fare rea ſo as to take out execution on this judgment, 
not being privy to the record. Cro. Fac. 4. Velv; 83, 4. 


But where an executor had judgment, and ſued out 
an legit, but died inteſtate before the debt was levied; 
yet it was held, that the adminiſtrator de bonts non ſhould 
take advantage thereof, and that the e/zgrr being ſued out, 
made it an intereſt veſted, though it would have been 
otherwiſe if execution had not been ſued out. x Sid. 29. 
6 Med. 260. 8. C. cited. | 

And now by ſtatute 17 Car. 2. cap. 18. ſe. 2. it is 
enacted, ** T hat where any judgment, after a verdiCt 
ſhall be had, by or in the name of any executor or ad- 
miniſtrator ; in ſuch caſe an adminiſtrator de bonis non 
may fue forth a ſeire facias, and take execution upon 
ſuch judgment.” See 6 od. 290. and 1 Salk. 323. 
where it is ſaid per curiarg to be but reaſonable, and with- 
in the equity of this aCt, that the- adminiſtrator de bonis 
non ſhould be permitted to perfeCt an execution begun by 
an executor or adminiſtrator, rhough the judgment was 
by default, &c, : 

If a man has judgment for the arrearages of rent, and 
dics, his executor ſhall ſuc. out execution, and not the 

Vou. I. N*, 68. 
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beir ; for by the recovery it becomes a chattel veſted, to 
which the executor is intitled; 1 Rol. Abr, 889. by 

So if the demandant in 'a writ of coſetiage, or othet 
real ation, in which land and damages are recovered, 
has judgment and dies, the heir ſhall take out execution 
” bas => land, and the executor ad to the damages. 1 Rel. 
Abr. 889. © | 

If a ſtatute be entered into. to huſband and wife, and 
the huſband dies, the wife ſhall take out execution. 1 
Rol. Abr. 889. | | 

So if huſband and wife recover lands and damages, 
and the huſband dies, the wife ſhall have execution of the 
damages, and the executors of the huſband. 1. Rel. Abr. 
342, 889, 890. , h | 

If there are two executors who have judgment, and 
the one prays a capzas, and the other a fieri facias, it is ſaid 
1 wa ſhall be awarded, as being for the teſtator. 

0b. 61. | 

If the preſident of the college of phyſicians brings ati 
aCtion againſt one for praQiſing phyſic in London with- 
out licence, purſuant to the ſtatute 14 #. 8. and has 
judgment, and dies before execution; the ſucceſſor, and 
not the executor of him who recovered, ſhall ſue out 
execution ; for this aQtion is given to the preſident by 
an aCt of parliament,” and the proceedings and judgment 
thereupon obtained by him, was in his corporate capacity; 
and therefore the ſucceffor, on whom the law transfers - 
the duty, ſhall take out execution. Cro. Fac. 1 59- 

If a man has judgment in aſflize againſt three for lands 
and damages, he canngt ſue execution by capius againſt 
one only, for the damages ; but the capras ought to be 
againſt all, for the execution ought to enſue the nature of 
the original, 1 Rol. Abr, 888. 

So it a man has judgment in debt againſt two, he muſt 
take out joint execuiion againſt both, and cannot have 
a capias againſt one, and an elegit againſt the other. 1 Rel, 
Abr. 838. 4 

But if a man has judgment for damages againſt two, 
and he ſues out a ſcire factas againſt both ; if one be re- 
turned ſummoned, and he makes default, and it be re- 
turned, that the other hath nothing, the plaintiff may 
haveexecution againſt him who madedefault for the whole, 
1 Rel. Abr. 890. | 
| Soif two become bail for F. S. and he is condemned, 
and there, is judgment on ſcire facias againſt the bail, the 
plaintiff may take out execution againſt either of them, 
being ſeverally as well as jointly bound, 1 Rel. Abr. 888. 

If there be judgment in debt againſt two, and one dies, 
a ſcire facias lies againſt the other alone, reciting the death, 
and he cannot plead, that the heir of him that is dead has 
aſſets by deſcent, and demand judgment, if he ought to 
be charged alone ; for at Common Law, the charge upon 
a judgment being perſonal ſurvived, and the ſtatute of 
We/im. 2. that gives the elegit, does not take away the re- 
medy of the plaintiff at Common Law ; and therefore 
the party may take out his execution which way he pleaſes, 
for the words of the ſtatute are, /t in elefione ; but if he - 
(ſhould, after the allowance of this writ and revival of the 
judgment, take out an legit to charge the land, the party 
may have remedy by ſuggeſtion, or elſe by audita guerela. 
Raym, 26, 1 Lev. 30. $. C. 1 Keb. 92, 123. S.C. 

If there be judgment againſt one who has lands in fee 
ſimple, or if ſuch a one acknowledges a ftatute, and dies, 
and his lands deſcend to his heir, execution may be taken 
out againſt the heir, but his body is protected; for it 
would be moſt unreaſonable to ſubject the heir to the pay- 
\ment of his anceſtor's debts, any farther than to the - 
value of the aflets deſcended. See Dyer 81. pl. 62. 207. 
pl. 15. Co. Lit. 103, 290. | 
| So if there be judgment againſt F. S. and he dies in- 
teſtate, or having made his executor, a fieri facias may be 
executed of his goods in the hands of the executor or ad- 
miniſtrator. See 1 Med. 188. 2 Vent. 218. Skin, 257. 
2: Show. 485. 1 Salk. 322. 

By-the Common Law, if judgment be given againſt a 
man for debt or damages, and the defendant dies before 
execution ſued, his heir within age is not liable to execu- 
| g:©- -; Se tion 
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tion ducing his minority ; but the parol muſt demur in \ 


ſuch caſe till he comes of age. Co. Lit. 290, a. 1 Rol. 
Abr. 140. | 

And this privilege of infancy does not only proteCt the 
infant, but all others who are affeed by the judgment ; 
as if there be father and two daughters, and judgment be 
given for debt againſt the father, who dies, one of the 
daughters being within age, partition being made, the 
eldeſt ſhall not be charged alone, but ſhall have the benefit 
of her ſiſter's minority, which puts a ſtop to the execution. 
Co. Lit. 290. @. ; ; 
© & if the conugor of a ſtatute-merchant dies, and his 
eir within age endow his mother, the land in dower ſhall 
not be extended during the minority of the heir. Co. Lit. 
299. @. Bro, Stat. Merch. 33. 
- "If a perſon recovers in treſpaſs againſt baron and feme, 


execution may be ſued out againſt the feme after the 


death of the huſband, 1 Rol. Abr. 890. Set 
So if a recovery be in aſfiſe againſt them upon a dif- 
ſeifin, execution ſhall be againſt the feme after the death 
of her huſband, as well for the damages as for the prin- 
cipal. 1. Rol. Abr. 346. | | 

So if in a quare impedit, damages be recovered againſt 


| baron and feme to the amount of two years, and the 


huſband dies, the damages may he recovered againſt the 


wife. 1 Rol, Abr. 890. 


'There can be no execution taken out againſt a member 
of parliament during privilege of parliament: alſo no 
capias can ifſue againlt a peer; for even in the caſe of a 
Private perſon at Common Law, the body was not liable 
to a man's creditors ; and the ſtatute of Ed. 3. which 
ſubjes the body, does not extend to peers, becauſe of 
the ſacredneſs of their perſons; as alſo the law ſuppoſes, 
that perſons thus diſtinguiſhed by the King, have where- 
withal otherwiſe to ſatisfy their creditors. 6 Co. 52. 


' Hob. 61. Cro. Car. 205. 


If a writ of execution be taken out againſt a clerk in 
holy orders, on a judgment obtained againſt him, or upon 


a ſtatute ſtaple or recognizance in nature of it, which he 


has entered into, and the ſheriff returns, that he is a clerk, 
he ought to extend his lay fee and chattels, or return that 


'he hath neither; but if he returns, quod clericus fit bene- 


ciatus nullum habens laicum feodum, ſed quod beneficiatus eff 
in ſuch a dioceſe, then a writ of ſequeſtration ſhall iflue 
to the biſhop to ſequeſter the living. 2 Rol. Abr. 494. 
1 Rol. Abr. Bgit. 2 Infl. 472. Tenk. 207. . 
So if the conuſor of a ſtatute merchant be a clerk within 
orders, by the ſtatute of 13 #4. 1. the ſheriff cannot take 


the body in execution ; and if he returns, that he 1s a 


clerk, no execution ſhall be granted to the ſheriff to levy 


' the debt de bonis eccleſia/ticts; for his perſon Þ proteCted 


by the letter of the ſtatute, and the ſtatute doth not ſub- 
jet the bona eccleftaſtica to the execution ; but in this 
caſe the conuſee may have execution granted out of his 
lay ſee. 2 Rol. Abr. 468. Reg. Fud. &. Bro. Stat, 


' Merch, 38. Co. Ent. 1 


On a fiert facias el a fellow of //inchefler College, 
the ſheriff returned, clericus beneficiatus nullum habens 
laicum ferdum;, whereupon a fieri facias de bonis ecclefiaſlicis 


' iNſued to the biſhop, who ſent his mandate to the warden 


and fellows of the college to ſequeſter his falary, and they 
refuſed ; and it being moved in B. R. to know, whether 
the biſhop might not compel them byeccleſiaftical cenſures, 
the court thought that this was not an eccleſiaſtical con- 
ſtitution, the unjverſities being only ſocieties ad ftudendum 
& arandum ; but ſaid, that a prebend is an eccleſiaſtical be- 
nefice, and in ſuch caſe, if the prebend have a ſole diſtinEt 


" corpſe, it may be ſequeſtered ; but where he is only a 


member of the body aggregate, and the inheritance is in 
the dean and chapter, there cannot be a ſequeſtration ; 
and therefore they left the biſhop to do as he ought by law. 
1 Salk. 320. 


4. To what time the execution ſhall have relation, ſo as to 
avoid any alienation or ſale of lands or goods by the party ; and 
of the King's precedency in executions, 

As to lands, they are bound from the time of the 


judgment, ſo that execution may be of theſe, though the 


party aliens bara fide before execution ſued out ; fo of | 


| 
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ſtatutes merchant, ſtaple, and recopnizan AY 
bind the lands from the time of emvriag inde Go => 
Lit. 102. a. b. 8 Co. 171. 1 Rol, Rep. 77. AG 

Therefore if a man has judgment for debt, 
nuſee of a ſtatute, and the debtor, before execu: 
aliens by fine, and five years paſs, yet the plai 
_ ſue out execution. 1 Med, 217; 
200. ; 

But here it is neceſſary to obſerve, that by the 
cap. 3- called the ſtatute of frauds, zericiog; that ky k 
been found miſchievous, that judgments in the King 
courts in /e/lminfler do many-times relate to the fir j 
of the term whereof they are entered, or to the day of ry 
return of the original, or filing the bill, and bind th 
defendant's lands from that time, although in truth "an 
were acknowleged, or ſuffered and ſigned, in the vacation 
time after the faid term, whereby purchaſers find them- 
ſelves aggrieved : 

By the 14th ſeQtion of that ſtatute, it is enaQeq 
« "That any Judge or officer of any of his Majeſt » 
courts of J/:/min/ter, that ſhall ſign any judgments ſhalt 
at the ſigning of the ſame, without fee for doing the ſame, 
ſet down the day of the month and year of his fo doins. 
upon the paper-book, docket, or record which he tal 
ſign, which day of the month and year ſhall alſo be e. 
tered upon the margin of the roll of the record where the 
ſaid judgment ſhall be entered.” 

And by ſe. 15. it is enacted, © That ſuch judg. 
ments, as __ purchaſers bona fide, for valuable con. 
fideration of lands, tenements, or hereditaments to he 
charged thereby, ſhall, in confideration of law, be judp- 
ments only from ſuch time as they ſhall be ſo ſigned, and 
ſhall not relate to the firſt day of the term whereof 
are entered, or the day of the return of the original 
filing the bail.” 

And by ſee. 18. it is enaQted, © "That the day of the 
month and year of the inrolment of recognizances ſhall 
be ſet down in the margin of the roll where the Aid re- 
cognizances are inrolled ; and that no recognizances ſhall 
bind any lands, tenements, or hereditaments in the hands 
of any purchaſer bona fide, and for valuable conſideration, 
but from the time of ſuch inrolment.” 

| Alſo for the greater ſecurity of purchaſers, by the 4 & 
s WY. & M. cap. 20. it is enacted, © That the clerk of 
the eſfoins of the court of C. B. the clerk of the dockets 
of the court of King's Bench, and the maſter of the of- 
fice of pleas in the' court of Exchequer, ſhall make and 
put into an alphabetical docket, by the defendant's names, 
a particular of all judgments by confeſſion, non ſum in- 
formatus, or nihil dicit, entered in their ſeveral courts, &«, 
and that no judgment, not docketted and entered in the 
beoks as aforeſaid, ſhall affeRt any lands or tenements as to 
purchaſers or mortgagees, or have any preference againt 
heirs, executors, or adminiſtrators, in their adminiſtration 
of their anceſtors, teſtators, or inteſtates eſtates.” 

Here alſo we muſt obſerve a difference as to judgments 
which affe& the lands of an anceſtor, and thoſe which 
affeCt the heir ; for as to the firſt, tlie plaintiff ſhall not 
have execution, but only of that land which the defen- 
dant had at the time of the judgment, becauſe the action 
was brought in reſpe& of the perſon, and not in reſpeRt 
of the land. Co. Lit. 102. a. . 

But if an aCtion of debt be brought againſt the heir, 
and he alieneth, hanging the. writ ; yet ſhall the land he 
had at the time of the original purchaſed be charged, for 
the aCtion was brought againſt the heir in reſpect of the 
land. Co. Lit. 102. And therefore if the anceſtor de- 
viſed away the lands, creditors, whoſe ſecurities were in- 
ferior to judgments, had no remedy at Common Law, 
either againſt the heir or deviſee. Abr. Eq. 149. But 


Or is eg. 
10n ſued, 
ntiff may 
I Chan, Ca, 


they 
z Or 


now by the ſtat, 3 & 4 Will. & Ma. c. 14. itis enaQted, 


That all wills concerning lands, or any rents, profits, 
term, or charge out of the ſame, whereof the devilor 
ſhall be ſeifed in fee fimple, in poſſeſſion, reverſion, 0r 
remainder, ſhall be deemed to be fraudulent and void 
againſt creditors upon bonds or other ſpecialties, their 
executors, adminiſtrators, &c. and ſuch creditors ſhall 
have their ations of- debt againſt the heir at law and the 


deviſees jointly, ſe 
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N CS fulgmen againſt the aſſets confeſſed by the heir, 
_ Trinity term, 3. Jace 2: though B.'s judgment be ſubſequent 

—— 6. yet it appearing that his bill or original was filed 
before 4's, the judgment ſhall have relation thereto, and 
therefore he moſt be firſt ſatisfied. Carth. 245, 

"Alſo in the above caſe it ſeems, that though 4.'s judg- 
ment had been on an original aQtually filed before B.'s, 
that B. muſt have been. preferred, becauſe his judgment 
was general againſt the heir, and the execution a general 
and common execution by el2git, and not —_ the afſets 
only by way of extent ; and therefore ſuch a general 
judgment will not operate by way of relation to the ori- 

inal, but binds only in common caſes from the time of 
the judgment given. . Carth. 246, 181, 

As to goods and chattels, the execution at Common Law 
had relation to the time of the awarding thereof, and 
therefore, if after the te//e of the writ of execution, the 
defendant had ſold the goods, though bona fide, and for va- 
luable conſideration, yet were they till liable to be taken 
in execution into whoſe hands ſoeyer they came, 8 Co. 

171, Cre. Eliz. 174, 449: 2 Vent. 218. 
| "But as this created ſome inconveniency with reſpe& to 
trade, in making thoſe goods ſtill ſubjeR to executions, 
though in the hands of a | penre who came by them for va- 
luable conſideration, and without notice of any ſuch exe- 
cution ; and as there was a farther inconveniency in mak- 
ing a writ of execution taken out in vacation, to have 
relation to the laſt day of the precedent term ; for remedy 
hereof, by the 29 Car. 2. cap. 3. feet. 16. it is enated, 
« That no writ of fieri facias, or other writ of execu- 
tion, ſhall bind the property of goods againſt whom ſuch 
writ of execution is ſued forth, but from the time that 
ſuch writ ſhall be delivered to the ſheriff, under-ſheriff, 
or coroners, to be executed ; and for the better manifeſta- 
tion of the ſaid time, the ſheriff, under-ſheriff, and co- 
roners, their deputies and agents, ſhall, upon the receipt 
of any ſuch writ (without fee for doing the fame) indorſe 
upon the back thereof the day of the month or year 
whereon he or they received the ſame.” 

This ſtatute binds the property of goods taken in exe- 
cution, from the delivery of the writ to the ſheriff, with 
reſpe&t to purchaſers only, but in reſpe& of executors, 
where the party dies after the ze/e, and before execution, it 
binds the property from the z/fe, Per Ch. J. and Dobben, 
obiter. Comb. 145. Mich. 1 W. & M. in B, R. Anon. 

The fieri facias bore te/te before the party's death, but 
the delivery and indorſement was after, e court held 
the execution good at Common Law, and rather inclined 
that-it was good ſince the ſtatute, and that it was made 
for the benefit of ſtrangers, who might have a title to the 

oods between the te/te and the time of delivery to the 
ſheriff ; but as to the party himſelf, the goods were bound 
from the te/le ever ſince the ſtatute. But it was ordered 
to be farther ſpoken to. 2 Yent. 218. Mich. 2 1, & M. 
. in C. B. Anon. | | | Sp 
The ſtatute of frauds and perjuries intended only to 
remedy an inconvenience of ſelling goods after the 5 wo 
_ of the writ; ſo that the writ binds now only from the 
delivery guoad a purchaſor ; but the ſtatute was not made 
for the benefit of the party or his executors, ſo that quoad 
. them it binds from the ze/te, and there is no fraud in the 
caſe. Comb. 33. Mich. 2 Jac. 2. B. R. Horton v. 


Do | 
f a writ of execution be. delivered to the ſheriff againſt 
A. and AF. becomes a bankrupt before it is executed, the 
execution is ſuperſeded, and conſequently the property of 
_ the goods is not abſolutely bound by the delivery of the 
writ to the ſheriff; but the ze/te of the writ binds againſt 
all ſales and aCts of the party himſelf, Per Holt Ch, J. 
Ld. Raym, Rep. 252. Mich. g W. F 

Fieri facias upon a judgment, defendant dies before 
execution, the writ may be executed upon the inteſtate's 
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defendant's goods by fraud ; and 


$8 Co. 171. 
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oods ; and J/indbam faid, the property of the goods is {6 | 

und by the ?2/e of the writ; as that a ſale made of tham 
bona fide (ball be void ; to which the court agreed, 1 Med. 
188. Farrer v, Brookes, adminiſtrator of Brookes, 

Two executions, one delivered before the other on the 
ſame day, but the laſt teſted was delivered firſt, The 
ſheriff ought to execute that which was firſt delivered to 
him ; but if he executes the laſt;. the execution is good, 
but the other party has his remedy againſt the ſheri# ; bur 
as to the party himſelf, his goods are bound by the 7e/ ; 
adjudged. Carth. 419. Mith. 9 W. % B. R. Small- 
comb v. Buckingham, S. C. adjudged. 1 Salk. 320, 
N. B. He who brought the firſt fierr Facias told the ſheriff 
that he was not in haſte, ſo took out no warrant nor 
left any fee; and this inclined the opinion of the court 
more ſtrongly againſt him. x Salk. 320, Carth. 420: 
m— Mod. 377. reports, that this was mentioned per 
Holt Ch. J. and that Holt ſaid, that if the ſecond fieri 
facias had been delivered a fortnight after, yet if it be 


' firſt executed it ſhall be good, and the other has only 


his remedy againſt the ſheriff. ——The court thought that 
no wrong was done in this caſe, becauſe he that had "the 
firſt writ never deſired any warrant, and was plainly de- 
ſigned only as a ſcreen to proteC the party from the ſe- 
cond fiert faciasz and judgment accordingly. 12 Med. 
126. 8. C. Lord Raym, Rep. 251. Smallomb v. Crojs 
and Buckingham, 8. C. held accordingly, and that in this 
caſe no aCtion lies againſt the ſheriff, becaufe he who de- 
livered his writ firſt would not take a warrant from the 
ſheriff to leyy the goods ; ſo that it ſeems he had a defign 
only to keep that execution in his pocket to proteQ the 
judgment for the plain- 


tiff by the whole court. 

If Judgment be entered in vacation, and writ taken out 
againſt the party's goods as of the term before, yet the 
writ ſhall levy the money of his goods in the hands of his 
executors. Per Holt Ch: J. 7 Mod. g5. Ann. B. R., 
Oades v. Wordward. ; 

An execution was taken out againſt the teſtator in his 
life-time, and executed after his deceaſe; the writ was re- 
turnable OAab. Martini, and executed on the 16th of 
November, which was two days before the return was out ; 
the execution being ſued out before the teſtator's death, 
may be executed afterwards without a ſcire facias, as 
was reſolved in Dr. Needhan!s caſe ; and it may be exe- 
cuted at any time before the return, of the writ, nay, on 
the very day that it is returnable, and good; and if it'is 
executed in the vacation, it ſhall refer to the antecedent 
term, and ſo. it,ſhalLj&-it, is- executed. in term-time z per 
cur. 8 Mod. 225. Hill. 10 Geo. Anon: Andfays, ſo is 
Cro. Eliz. 181. Parker v. Moſs. | 

As to the King's procethucy in executions, it hath 
been already obſerved, that the King, by his prerogative, 
may have execution of the body, lands, or goods of his 
debtor, at his eletion. Fob, 60. 2 Inff. 19. 2 Rob. 
Abr. 472. © | 

And here we muſt obſerve, that the King's execution 
relates, as to land, to the time of becoming in debt to the 
King ; for as to debts that were of record, they always 
bound the lands and tenements ; for all lands being held 
mediately or immediately from the King, when any debt 
was returned of any perſon, it laid the eſtate as liable to 
ſuch debt, as if it had been a reſervation on the firſt grant. 

2 Rel. Abr. 156, 157. | 
" And as to debts not of record, they bind the lands 
from the time they are entered into ; but this is by force 
of the ſtatute 33 H. 8. cap. 39. by which it is enacted, 
« That if any ſuit be commenced or taken, or any pro- 
ceſs hercafter be awarded for the King, for the recovery 
of any of the King's debts, that then the ſame ſuit'and 
proceſs ſha]l be preferred before any perſon or perſons ; 
and that our faid ſovereign Lotd, bis heirs and ſucceflors, 
ſhall have firſt 'execution againſt any defendant or defen- 
dants, of and for his ſaid debts, before any other perſon 
or perſons, ſo always, that the King's faid ſuit be taken 
and commenced, or proceſs awarded for the ſaid debt, at 
the ſuit of our faid Grenken Lord the King, his heirs or 
ſucceflors, before judgment given for the ſaid other perſon 
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the writ, as it was in the caſe of a common perlon at 
law ; for though by the 29 Car. 2. no execution ſhall bind 
the property of goods, but from the time of the deliver 
of the writ to the ſheriff; yet as this aCt does not exten 
to the King, an extent of a later !:/e ſuperſedes an ex- 
ecution of the goods by a former writ, becauſe, by the 
King's prerogative at Hi Law, if there had been 
an execution at the ſubject's ſuit, and afterwards an ex- 
tent, the execution was ſuperſeded till the extent was ex- 
ecuted, becauſe the public ought to be preferred to the 
private property ; and the rather, becauſe the King is 
fuppoſed by public buſineſs not to be able to take care of 
every private affair relating to his revenue, and therefore 
no time occurs to the King ; and if he was-to be pre- 
vented of his execution by another perſon's coming in be- 
fore him, laches muſt be imputed to him, which the law 
does not. 2 Bac. Abr. 363. 

K the King's debt be prior on record, it binds the lands 
of the debtor, into whoſe hands ſoever they come, be- 
cauſe, as has been obſerved, it is in the nature of an ori- 
ginal charge upon the land itſelf, and therefore muſt ſub- 
jet every body that claims under it; but if the lands were 
aliened in whole or in part, as by granting a jointure 
before the debt contrated, ſuch alience claims prior to 
the charge, and in ſuch caſe the land is not ſubject. See 
2 Rol. Abr. 156, 7. Moor 126. 3 Leon. 239, 240. 
4 Leon. 10. 


5. At what ttme execution may be ſued out ; and of the 
neceſſity of a ſcire facias. 

At Common Law, in real ations, where land was re- 
covered, the demandant, after the year, might take out 
a ſcire factas to revive his judgment, becauſe the judg- 
ment being particular in the real aCtion, guoad the lands 
with a certain deſcription, the law required, that the 
ex2cution of that judgment ſhould be entered upon the 
roll, that it might be ſeen, whether execution was deli- 
vered of the ſame thing of which judgment was given ; 
and therefore if there was no execution appearing on the 
roll, a ſcire facias iſſued to ſhew cauſe why execution 
ſhould not be. 2 Inft. 471. 5 Co. 88, Cre. Eliz. 416. 
6 Md. 288. 

But if the plaintiff, after he had obtained judgment in 
any perſonal aQtion, had lain quiet, and had taken no 
proceſs of execution within the year, he was put to a new 
original upon his judgment ; and no ſcire facias was, if- 
ſuable at law on the judgment, becauſe there was not a 
judgment for any particular thing in the perſonal aQion, 


with which the execution could be compared ; therefore | 


after a reafonable time, which was a year and a day, it 
was preſumed to be executed, and therefore the law al- 


- lowed bim no ſcire factas to ſhew cauſe why there ſhould 


| 


not be execution ; but if the party had ſlipped his time, 
he was put to his aCtion on the judgment, and the defen- 
dant was obliged to ſhew how that debt, of which the 
judgment was an evidence, was diſcharged. 2 /nft, 469. 
Carth, -30, 31, 1 Sid. 351. | 

To remedy this, and to make the forms of proceeding 
more uniform in both aQions, the ſtatut2 of //2/im. 2. 
cap. 45. gave the feire facias to the plaintiff to revive 
the judgment, where he had omitted to ſue execution 
within the year after judgment was obtained. "The words 
of the aCt are, *4* Becauſe that of ſuch things as be record- 
ed before the Chancellor and the Juſtices of the King that 
have record, and be inrolled in their rolls, proceſs of a 
plea ought not to be made by ſummons, attachments, 
efſoin, view of land, and other ſolemnities of the court, 
as hath been uſed to be done of bargains and covenants 
made out of the court ; from henceforth it is to be ob- 
ferved, that thoſe things which are found inrolled before 
them that have record, or contained in fines, whether 
they be contracts, ſervices, or cuſtoms knowleged, or 
other things whatſoever inrolled, wherein the King's 
courts, without offence of the law and cuſtom, may exe- 
cute their authority, from henceforth they ſhall have ſuch 
vigour, that hereafter it ſhall not need to plead for them. 
But when the plaintiff cometh to the King's court, if | 
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As to the King's execution of goods, the ſame relates | the recognizance or fine levied be freſh, that b G5; 
to the time of the awarding thereof, which is the ae of | levied within the Pcs he ſhall forthwith have a writ of 


execution of the ſame recognizance made. And if the 
,recognizance were made, or the fine levied of a farther 
time $324 the ſheriff ſball be commanded, that he ive 
knowlege to the party of whom it is com lained, that he 
be afore the Juſtices at'a certain day, to ſhew if he hav 
any thing to ſay why ſuch matter incolled or contained in 
the fine ought not to have execution. And if he do wy 
come at the day, or peradventure do come, and can f 
nothing why execution ought not to be done, the herif 
ſhall be commanded to cauſe the thing inrolled or con- 
tained in the fine to be executed,” 

_ It hath been doubted, whether a ſcire facias lay to re. 
vive a judgment in ejetment after a year and a 4; 
either by the Common Law, or by force of this ſtatute : 
for at Common Law this was looked upon as a perſona 
aCtion, and it was thought that the ſtatute extended on 
to ſuch perſona! ations in which debt or damages are Ne 
covered, and not to provide a remedy in this caſe, when 
at the time of making the aQ, the poſſeſſion was not re. 
covered in this aCtion ; but it feems now ſettled and con. 
firmed by daily praQtice, that a ſcire Fi lies on a 
judgment in ejetment, for the words of the a are, Sine 
 ſervitia, five conſuetudines, five alia quecungue irrotulaty 
which comprehend all judgments, and pive the like res 
'medy on them by ſcire facias, as the demandant hae on a 
judgment in a real action at Common Law, 1 Sid, 351. 
2 Salk. 600. 

Here alſo it may be proper to diſtinguiſh between tak- 
ing out execution on judgments and recognizances at 
Common Law, and on ſtatutes merchant and ſtaple ; thax 
on the firſt, ſcare factas after the year and day is abſolutely 
neceſſary ; but as to ftatute-merchants, Ec. the conuſee 
| may at any time ſue execution on them, without the de- 
lay or charge of a ſcire facias, Co. Lit. 291. a. 2 Inft, 
469. F. N. B. 296. Bro. Recog. 17. 

The reaſon why the plaintiff is put to his {cre facias 
aſter the year, is, becauſe where he lies quiet (o long after 
his judgment, it ſhall be preſumed he hath releaſed the 
execution ; and therefore the defendant ſhall not be dif. 
turbed without being called upon, and having an oppor- 
tunity in court of pleading to the releaſe, or ſhewing 
cauſe, if he can, why the execution ſhould not go. 2 
Infl. 470. OP 

Alſo it is faid in Salkeld, that if a judgment be above 
ten years ſtanding, the plaintiff cannot ſue a ſcire facias 
without motion in court ; and if it be under ten, but above 
ſeven, he cannot have a ſcire facias without a motion at 
the ſide-bar ; and a note is added, that if after ſuch mo- 
tion and judgment revived by ſcire facias, the defendant 
dies before execution, the plaintiff muſt ſue a new /are 
facias, but may have it without motion, for the judgment . 
was revived before. 2 Salk. 598. 

But though the general rule be, that the plaintiff cannot 

take out execution after the year and day without a ſcare 
| facias, yet the rule muſt be underſtood with theſe re- 
ſtriftions : | 

That if the defendant brings a writ of error, and there- 
by hinders the plaintiff from taking his execution within 
the year, and the plaintiff in error is nonſuit, or the 
judgment affirmed, the defendant in error may proceed to 
execution aſter the year without a ſcrre facias, becauſe the 

writ of error was a Ft you to the execution, and the 
laintiff muſt acquieſce till he hears the judgment above ; 

ſides, while the cauſe is depending on the writ of.error, 
the cauſe is ſtill ſub judice, whether the plaintiff ſhall re- 
cover or not, and the year for the execution ought to be 
accounted from the final judgment given. Cro. Fac. 364. 
Yelv. 7. 1 Rol. Abr. 899. 4 Leon. 197. 5 Co. B88. 
Carth. 236, 7. 6 Med. 288. 

So if the plaintiff hath a judgment, with ſtay of execu- 
tion for a year, he may, after the year, take out his ex- 
ecution without the ſcire facias, becauſe the delay is by 
conſent of parties, and in fayour of the defendant; and 
the indulgence of the plaintiff ſhall not turn to his preju- 
dice, nor ought the defendant to be allowed any advantage 
of it, when it appears to be done for his advantage, and 
at his inſtance, 6 od. 288, 1 P Rep. 104+ 
2 | | 


d 


Alſo 


, 
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Alfo if the plaintiff enters, on the toll of the judgment, 
dn award of an elegit of the ſame term with the judg- 
ment, and continues it down with vicecomes non mij 
breve, he may take out that writ at any time afterwards, 
without ſuing out any ſcire facias ; though upon debate of 
this matter, the Judges at firſt inclined that the legit 
ſhould be aCtually taken ; otherwiſe ſuch an award as this 
might be entered at any time, paying only for the conti- ' 
nuances, and the party thereby tricked out of the benefit 
which the law gives him of pleading any matter po? fafum 
upon the ſctire factas ; but upon examination of ſeveral 
of the ancient praftifing clerks then in court, this ap- 
red to have been the conſtant praftice amongſt them 
for many years ; and therefore the court conſidering the 
inconveniency of opening a gap to maina ſo many exe- 
cutions, for this irregularity, and becauſe the praftice 
had prevailed ſo long, that it was become the law of the | 
court, ordered that the execution ſhould ſtand | ptary 
Carth. 283, 4+ 1 Rol, Rep. 104. 2 Show. 235, Comb. 


6. 

5 pt if the defendant had been tied up by an injunftion 
out of Chancery for a year, yet he cannot take out exe- 
cution without a /cire facias, becauſe the courts of law 
do not take notice of Chancery injunCtions, as they do of 
writs of error ; becauſe, in that caſe it had been no breach 
of the injunCtion to have taken out the execution within 
the year, and continued it down by vic" non miſit breve, 
which cannot be done in the caſe of a writ of error, be- 
cauſe that removes the record out of the court where 
the judgment” was ; and therefore there can be no pro- 
ceedings below till it be affirmed and returned to the 
inferior courts. 1 Salk. 322, 6 Mad. 288. S. C. 


6. Of the ſheriff's duty, and authority in ding execution ; 
and the remedy again/ him for negle of duty. | 

The ſheriff or officer, who has proper authority to begin 
an execution, is compellable to proceed in the ſame, 1 
Salk. 323. 


Hence it hath been adjudged, that if a ſheriff on a |S. C. | 
7. That if the ſheriff in executing a writ breaks opeh 


freri facias ſeizes goods in his hands to the value of the 
debt, and pays part of the debt, and is diſcharged, without 
baving ſold the reſt of the goods, or having returned his 
writ, that notwithſtanding fuch diſcharge, and without 
any writ of venditiont exponas, he may ſel the goods,re- 
maining- in his hands, and ſuch. fale and execution ſhall' 
be good by force of the writ of fier: faciazi, Cro. Fac. 73. 
Ah. 757. 8.C. | 

If a fieri facias be delivered to an under-ſheriff, gth of 
November, 34 Eliz. on which he levies part of the debt; 
and on the ſame day a writ of diſcharge is delivered to him, 
dated 6th of November ; yet if it be not proved, that he 
had notice of this diſcharge prior to his commencing the 
execution, he ſtill remains under-ſheriff, and liable to 
the plaintiff's aCtion for the money levied by him. C70. 
Eliz. 440. TO 

As the authority of the old ſheriff continues, ſo the 
law has provided a remedy to oblige him to proceed in 
the execution, which is by diftringas nuper vicecomitem, 
which is, either to diſtrain the old ſheriff to ſell and 
bring in the money, or to ſell and deliver the money to. 
the new ſheriff to bring into court. 1 Salk, 323. 

!t is laid down as a general rule in our books, that the 
ſheriff in executing any judicial writ, cannot break open 
the door of a dwelling-houſe ; this privilege, which the 
law allows to a man's habitation, ariſes from the great re- 
gard the law has to every man's ſafety and quiet, and 
therefore protets them from the inconveniencies which 
muſt neceffarily attend an vnlimited power in the ſheriff 
and his officers in this reſpeC&t ; and hence it is, that every 
man's houſe is called his caſtle. 5 Cs. g1, &c. 3 Inft. 
162. Moor 668. Yelv. 28. Cre. Eliz, 908. Dalt. Sher. 
350, phony 

But yet-in favour of executions, which are the life of 
the law, and eſpecially in caſes of great neceſlity, or 
where the fafety of the King and Commonwealth are 
concerned, this general caſe hath the following excep- 


tions : | 


That whenever the proceſs is at the ſuit of the King, 


the ſheriff or his officer may, after requeſt to have the 
Vor. I. N® 68. | | 


| ; &t b *X | | 
oy openey, ry refuſal, break atid enter the houſe to 
oexecution, either on. the party's goods, or. t I 
body, as the caſe ſhall be. 76? 91. b, ' ba 6 | wy 
.2. 80 in a writ of ſeiſin 6r habere fatias poſſefionem iti 
Jie, the ſheriff a juſtify Woking open the door, 
I 


he be denied entrance by the tenant ; for the end of 
the wfit beitig to give the party full and aQual poſſeſſion, 
conſequently the ſheriff muſt have all power neceflary for 


judgment, 'look upon. the touſe as belonging to the te- 


nant, but to him who has recovered. 5 Co, gt, | 

3. Alſo this privilege of a man's houſe relates only to 
ſuch execution as affes himſelf ; and therefore if a fiert fa- 
cias be direQed to the ſheriff to levy the goods of 4. and it 
happens that A4.'s goods are in the houſe of B. if after 
requeſt made by the ſheriff to B. to deliver theſe goods 
he refuſes, the ſheriff may well juſtify the- breaking and 
I his houſe. 5 Co. 93. a. 1 Sid. 186, 

4- Alſo this privilege extends to a man's dwelling-houſe, 
or out-houſe adjoining thereto, atid therefore it hath been 
adjudged, that the ſheriff, on a feri facias, may break 
open the door of a barn, ſtanding at a diſtance from the 


| dwelling-houſe, without requeſting the owner to open the 


door, in the ſame manner as he may enter a cloſe, &e. 
1 Sid. 186. I Keb. 698. 8.C, | | 

5. 80 on a fleri faciar, when the ſheriff or his officers 
are once in the houſe, they may break open any chamber- 


dpor or trunks for the completing the execution. 2 
Show. 87. wy Oe. 


6. So if the ſheriff's bailiffs enter the houſe, the doot- 


being open, and the ownet locks them in, the ſheriff may 
juſtify breaking open the door, forthe inlarging and ſetting 
at liberty the bailiffs ; for if in this caſe he were obliged 
to ſtay till he could procure a homine replegiando, it mighlit 
be highly inconvenient; alſo it ſeems, that in this caſe, 
the locking in the bailiffs is ſuch a diſturbance to the 
execution, that the court will grant an attachment for it. 
Palm. $2. Cro. Fac. p. 555. S.C. 2 Rol. Rep. 132, 


door, where he has no authority for ſo doibg by law, 
et the execution is good, and the party has no other re- 
medy but an aQtion of treſpaſs agairiſt the ſheriff. 5 Co. 


» Qs 
7 the ſheriff refiiſes to execute any judicial writ, this 
is a contempt to the court, for which an attachment will 
be granted. 1 Salk. 323. ; 

So if he executes the writ, and makes a falſe return, 
the party injured may have an aftion on the caſe againſt 
him. 1 Salk. 323. 

If a fieri facias be direfed to the ſheriff, and he re- 
turns that he levied goods to. ſuch a value, he muſt anſwer 
goods to that value, and in ſuch caſe, if he returns, that 
they remain -in his hands for want of buyers a wenditions 
exponas ſhall be awarded ; apos which, if he refuſes to 
ſell the goods, a diflringas 1 
118, 6 Mod. 299. 1 Salk. 323. | 

But if to a fiers facias the ſheriff returns, that he ſeized 


goods to ſuch a value, and that they were reſcued out of - 


his bands;” in this caſe he makes himſelf liable to an ation 


| of debt, or a ſcre fn may be brought againſt him by 


the plaintiff, for the ſheriff having levied the s, he 
can have no remedy againſt the defendant; alſo in this 
caſe there can be no vendition! exponas to the ſheriff, be- 


cauſe by his own ſhewing it appears, that he has got the . 


goods in his hands. See Cro. Fac. 514. Godb. 216. 2 Rel. 
Rep. 57. Bridg. 53. Cre. Fac. 566. Cro. Car. 53. 2 
Saund. 343- > 


when the execution is irregular. | 
There were anciently caſtles, fortreſſes, and liberties, 
where they reſiſted the ſheriff in executing the King's 


writs, which creating great inconvenience, the ſtatute of 


IV:tm. 2 cap. 39. (13 64. 1.) hindered the ſheriff from 
returning reſcuers to the King's writ of execution. . 2 
Bac. Abr. 368. The words of which ſtatute are: © The 
ſheriffs make alſo many times falſe anſwers, returning thax 


they could not execute the King's precept for the refiſt. 
9g U | _ ance 


this end;z beſides, in this caſe, the law does riot, after the 


ues to the coroner. Fargfl. 


7.0 orufling an execution, and the party's remedy 
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ance of ſome great man ; wherefore let the ſheriff beware 


from henceforth, for ſuch manner of anſwers redound 
much to the diſhonour of the King. And as ſoon as bis 


bailiffs do teſtify that they found ſuch reſiſtance, forthwith | 


all things ſet apart (taking with him the power of the 
ſhire) he ſhall go in proper perſon to do execution ; and 
if he find his under-bailiffs falſe, he ſhall puniſh them by 
impriſonment, ſo that other by their example may be re- 
formed ; and if he do find them true, he ſhall puniſh the 
reſiſters by impriſonment, from whence they ſhall not be 
delivered without the King's ſpecial commandment. And 
if it percaſe the ſheriff when he cometh do find refiſtance, 
he ſhall certify to the court the names of the reſifters, 
aiders, conſenters, commanders, and favourers, and by 
a writ judicial they ſhall be attached by their bodjes to ap- 
pear at the King's court; and if they be convict of 
ſuch reſiſtance they ſhall be puniſhed at the King's plea- 
ſure. Neither ſhall any officer of the King's meddle in 
aſſigning the puniſhment, for our Lord the King hath 
reſerved it ſpecially to himſelf, becauſe that refiſters 
have been reputed diſturbers of his peace, and of his 
realm.” ; 

The Judges conſtrued theſe words only to executions, 
and not to writs on meſne proceſs, that the ſheriff was 
not obliged to carry the poſſe comtatus where the man was 
bailable, for they did not preſume, that in ſuch caſes the 
King's writ would be diſobeyed. 2 Bac. Abr. 368. 

'The original of commitment for contempts ſeems to be 
derived from this ſtatute ; for ſince the ſheriff was to 
commit thoſe who reſiſted the proceſs, the Judges who 
awarded ſuch proceſs muſt have the ſame authority to 
vindicate it ; hence, if any one offers any contempt to 
his proceſs, either by word or deed, he is ſubjeCt to im- 
priſonment during pleaſure, viz. from whence they ſhall 
not be delivered without the King's ſpecial commandment ; 1o 
that, notwithſtanding the ſtatute of dagna Charta, that 
none to be priſoned without judgment of their peers, or by the 
law of the land, this is one part of the law of the: land 
ro commit for contempts, and confirmed by this ſtatute. 
2 Bac. Abr. 368. 

But though the court will on affidavit grant an attach- 
ment againſt the party, whether he be the defendant or a 


{tcanger, who diſturbs the execution ; yet where the ſheriff 


delivered poſſeſſion by virtue of an habere facias poſſeſſionem 
in the morning, and ſome hours after the ſheriff was 
gone, and the party in poſſeſſion, the defendant came and 
turned him out again ; and the court held, that if the 
plaintiff had been turned out immediately after he was put 
into poſſeſſion, or while the ſheriff and his officers were 
there, an attachment might have been granted, for this 
had been a diſturbance to the execution, and a contempt, 
but being ſeveral hours after, they doubted ; but it was 
agreed in this caſe, that the court might grant a new habere 
facias poſſeſſionem, it the firſt was not returned. 1 Salk. 
321. od. 17. 8. C. 

Alſo though the court will grant an attachment, yet if 
A, be taken on a capias ad ſatisfaciendum at the ſuit of B. 
and reſcued by F. S. B. may bring an aCtion on the caſe 
againſt F. $S. for the reſcue, or the ſheriff may have ſuch 
action againſt the reſcuer, becauſe he is liable to B, but 
his being liable does not prevent B, from bringing 
his ation againſt which of them he pleaſes. Cro. Car, 


109. 

Ii upon an 2lzgit the ſheriff delivers all the party's 

lands, or a third part, or more than a moiety, the ex- 
tent is void; but in this caſe it can only be made void 
by writ of error, or audita querela, 1 Sid, 91. Carth. 
453- 
"Bot if upon an elegit the ſheriff delivereth a moiety of 
a houſe without metes and bounds, ſuch return is ill, 
and ſhall be quaſhed for incertainty, on motion, without 
a writ of error, or auaita querela. Carth. 453. 

90 if a fieri facias be not warranted by the judg- 
ment upon which it is awarded, though the {ſheriff 
- ſhall be excuſed, yet it is merely void as to the party. 
1 Vent. 259. 

Hence it has been held, that in treſpaſs againſt the ſhe- 
riff, it is enough for his juſtification, to ſhew a writ ; ſo 
it is in the caſe of his bailiff or officer, with this differ- 

I 


| -nce, that the ſheriff, muſt ſhew the. writ 
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Was returned, 


if returnable 3 but the bailiff need.not, becauſe it is not 


in his. power ; but in treſpaſs againſt the plaintif h; 

or a mere ſtranger, they cannot juſtify þ-ace Th Wc 
they ſhew there was a judgment as well as an execution 
for the judgment may be reverſed, and it ought to be , 
their peril, if they take out execution afterwards ; _— 
ſeems, that if one comes in aid of the officer, at his re. 
queſt, he may juſtiſy as the officer may do, but ſuch 
requeſt or command of the officer is traverſable. x $atz, 
409» , 

So where a man had judgment, and execution execut. 
ed, and afterwards the judgment was vacated for bein 
unduly obtained, and reſtitution awarded, and afterwards 
the defendant brought treſpaſs againſt the plaintiff in the 
firſt ation for the taking of the goods ; and it was ad- 
judged, that it well lay againſt the party, for by the vacat- 
{ing of the judgment it 1s as if it never had been, and is 

not like a judgment reverſed by error ; but in this caſe it 
was held, that no aCtion would lie againſt the ſheriff 
who bad the King's writ to warrant what he did. 1 Ley 
95. Raym. 73. 8. C. ; 

If upon his judgment the plaintiff takes out a fer; 
facias, and thereupon the ſheriff ſells a term ſor years to 
a ſtranger, and the judgment is afterwards reverſed, the 
defendant ſhall only be reſtored to the money for which 
the term was ſold, and not to the term itſelf; ſor by the 
writ the ſheriff had authority to ſell; and if the ſale ma 
be avoided afterwards, few would be willing to purchaſe 
under executions z which would render writs of execution 
of no effeQt. 1 Rel. Abr. 778. 8 Co. 19, 143. Cre, 
Eliz. 278. Mer 273» I Leon. 96. 3 Leon, 1 9s Cre. 
Fac. 246. Godb, 27. x 

But if the plaintiff takes out an elegit on his judg- 
ment, and the ſheriff, upon this writ, delivers a leaſe for 
years, of the defendant's, to the value of gol. to the 
plaintiff per rationabile pretium & extentum, to have as 
his own term, in full fatisfaCtion of 50/. part of the ſum 
recovered, and after the defendant reverſes the judgment, 
he ſhall be reſtored to the ſame term, and not to the va- 
lue ; for though the fheriff might have ſold the term on 
this writ, yet here is no fale to a ſtranger, but a delivery 
of the term to the party that recovered by way of extent, 
without any fale, and therefore the owner ſhall be reſtored, 
1 Rol, + 778. Cro. Fac. 246, Yelve. 179. 1'Brownl, 
I07, 108. | 

And for this reaſon, if perſonal goods were on this writ 
delivered to the party per rationabile pretium & extentum, 
upon the reverſal of the judgment he ſhall be reſtored to 
the goods themſelves. 1 Rv/. Abr. 778. 

90 if the goods of an outlawed man are ſold by the 
ſheriff on a capias utlagatum, and after the outlawry is 
reverſed by writ of error, he ſhall be reſtored to the. 
goods themſelves, becauſe the ſheriff was not compel- 
able to fell theſe goods, but cn'y to keep them to the uſe 
of Hs King. 5 Co. go. 1 Rol. Abr. 778. Cro. Eliz. 
278. 
So upon a fieri facias on a judgment againſt B. the ſhe- 
riff takes the goods of B. into his hands ; but before any 
ſale of them, B. delivers to the ſheriff a ſuper/edeas on 2 
writ of error, B. ſhall have the goods again, for by this 
ſeizure no property is altered. 2 Rol, Abr. 491. veel 
Rol. Abr. 492. Cro. Eliz. 597. Mor 542. Style 159» 
1 Vent. 255, Comb. 389. 

For more learning on this ſubjef, ſee 10 & 11 Vin, Abr. 
and 2 Bac. Abr. tit. Execution. 

Erecution for the King's debt, or prerogative execution, 
Is always preferred before any other executions. See 
Prerogarive. 

Execution of criminals, Muſt be according to the 
judgment, and the King cannot alter a judgment from 
hanging to beheading, becauſe no execution can be war- 
ranted, unleſs it be purſuant to the judgment. 3 {»ft. 
52, 211. 

The following particulars are obſerved by Mr, ſerjeant 
Hawkins, "with reſpe&t to the execution of criminals 3 
iſt, That the court of King's Bench hath not only power 
to award execution againſt perſons attainted there, but alſo 
againſt perſons attainted in Parliament, or any other 
court 5 


court; the record of their attainders or tranſcript thereof 


being firſt, removed into the court of King's Bench, and 
themſelves brought thither by habeas corpus, 2dly, That 


execution ought not be awarded into a different county 


- 


from that wherein the party was tried and convifted, ex- 
cept only where a record c attainder is remoyed into the 
court of King's Bench, which may award the execution 
in the ſame county wherein it ſits, | 3dly, That where a 
perſon attainted hath been at large after his attainder, and 
afterwards is brought into court, and demanded why 
execution. ſhould not be awarded againſt him, if he deny 


- that he is the ſame perſon, 'it ſhall be immediately tried 


by a jury returned for, that purpoſe. 4thly, That the 
court _ command execution to be done without any 
writ. $thly, That it is holder» by Coke and Hale, that 
no execution can be warranted unleſs it be purſuant tg 
the judgment, and therefore that it cannot be altered by 
the King, as' from hanging to beheading. Yet ſince 
there is a great number of precedents, where men con: 
demned to be hanged for felony, and women condemned 
to be burnt for treaſon, have been beheaded by force of 
a ſpecial” warrant from the King for that purpoſe ; and 
fince Bratton and Staunforde, and the Year Book of 35 
H. 6. ſpeaking of this matter, are not ſo expreſs as 
Coke and Hale, but ſay only in general, that the ſheriff 
cannot lawfully behead a man who is only condemned to 


be hanged, by which they perhaps intend no more than 


that he cannot lawfully do it of his own authority ; 1 
ſhall leave this matter to be farther conſidered. How: 
ever it is agreed, that where beheading is part. of the 
judgment, as in caſe of high treafon, the King may par- 
don all the reſt, and conſequently in ſuch caſe the judg- 
ment will be well executed by beheading only. G6thly, 
That it ſeems agreed at this day, that an execution can- 
not be lawfully executzd by any but the proper officer. 
7thly, That it is clear, that if a man condemned to be 


hanged, come to life after he' be hanged, he ought to be 


hanged again ; for the judgment was not executed till he 
was dead. B8thly, That it ſeems agreed, that every court 
which has power to award an execution, has alſo of 
common right a diſcretionary power of granting a re- 
prieve ; as where a perſon pleads a pardon defeQive in 
point of form, but ſufficiently ſhewing the King's inten- 
tion of mercy ; or where it is doubtful whether the of- 
fence be not included in a general ſtatute pardon ; or 
whether, as it is Jaid in the indictment, it amounts to fo 
high a crime as that with which the priſoner was charged. 
And it ſeems agreed at this day, that Judges continue to 
have this power after their commiſſion is determined. 
gthly, That it is clear, that if a woman quick with 
child, be condemned either for treaſon or felony, ſhe 
may alledge her being with child in order to get the exe- 
cution reſpited, and thereupon the ſheriff or marſhal 
ſhall be commanded to take her into a private room, and 
to impanel a jury of matrons to try and examine whether 
ſhe be quick with child or not; and if they find her 
quick -with child, the execution ſhall be reſpited till her 
delivery. But it is agreed, that a woman cannot demand 
ſuch reſpite of execution by reaſon of her being quick 
with child more than once ; and that ſhe can neither ſave 
herſelf by this means from pleading upon her arraign- 
ment, nor from having judgment pronounced againſt her 
upon her convition. Alſo it is ſaid, both by Staundford 
and Cote, that a woman can have no advantage from being 
found with child, unleſs ſhe be alſo found quick with 
child. 2 Hawk, P. C. 462, 463, 464- 

By ſtatute 25 Geo. 2. c, 37. Murderers are to be Exe- 
cuted the next day but one after ſentence, and their 
bodies to be delivered to the hall of the ſurgeons com- 
pany. See Murder. . ; 

recution of ftatutes. The court of Star-Chamber 

erected in the reign of King Henry VII. was aid to be 
for the execution of ſtatutes, .&c., Stat. 3 Hen. 7. c. 1. 

Erecutione facienda, Is a writ commanding execution 


of a_ judgment ; the divers uſes whereof ſee in the Table 


_ of the Regifter Fudicial. 


- Execurioue facienda in withernamium, [Ts a writ that 
lies for taking his cattle, who formerly had conveyed out 
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| of the county the cattle of another: ſv that the bali 
having authority from the ſheriff to replevy the cattle ſo 
conveyed away, could not execute his charge, Reg, of 
Writs, fo. 82.6, © apa old 2p. 197 
Erecutione 'Judicit, Writ de executione judicii Neth where 
judgment is given. in, the court of any lord upon awrit 
of right patent, or upon a: plea. of debt. of treſpaſs in the 
fame court, or in the hundred, county, cqurt-baron, or 
in any court of record; and if the ſheriff or the bailiff 


ſhall have this writ dire&ed unto the ſheriff or the bailiff, 
in-which court the execution oughtto be ; and if they will 
not 'do execution, he ſhall have an alas and plyries, with 
this clauſe in'the writ of plurizs, or fignify to us the cauſe 
why,” &c. And if they do not execution upon this writ, 
or return' not ſome reaſonable cauſe wherefore they delay 
the execution, the party ſhall have an attachment againſt 
him who ought to have done the execution, returnable into 
the King's Bench, or into the Common Pleas. And if 
the plea be in the lord's court-baronz then the- writ of 
execution ſhall be direfted unto the bailiff” of the court. 
But if the plea and the judgment be given'ia'the ſheriff's 
colirt, as 'in the county-court, then the writ ſhall 'be di- 
reed unto the ſheriff himſelf to do execution, and the 
alias and pluries ſhall be to the ſame ſheriff ; and if they 
will not do execution of the judgment, then. an attach- 
ment againſt the ſheriff ſhall be directed unto the coro- 
'ners, returnable as aboveſaid, to anſwer, &c. And ſaif 
the writ de executione judicii be direfted to the bajliffs of 
any court of any lord, or unto the bailiffs of a hundred, 
to do execution, and at the alias and pluries they will do 
nothing, the attachment ſhall be to the ſheriffs againſt 
the bailiffs, returnable as aforeſaid, to anſwer, &c, And 
if the judgment be in a court of record, then it ſeemeth 
that the writ de executione judicii ſhall be direted unto the 
Juſtices of the ſame court where'.the judgment was 
given, to do execution," and not unto. the officer of the 
court. For if the officer of the court will not execute 
the writs direed unto him, nor return them as he ought, 
the Judges of the courts may amerce him. New. Nat; 
Brev. 43, 44+ | 
Erecutor, (Executor,) Is he that is appointed by any 
man in his laſt will and teſtament, to have the difpoſin 
of all his ſubſtance, according to the contents of the fag 
will. [his executor, is either particular or univerſal ; 
particular, as if this or that thing only be committed to 
his charge ; wniver/al, if all, And this is in the place of 
him whom'the civilians call heredem de/ignatum, or teſ- 
tamentarium; and the law accounteth him one perſon with 
the party whoſe executor he is, as having all the advantage 
of aCtion againſt men that he had, ſo likewiſe being ſub- 
jeCt to every man's ation as. himſelf was. This executor 
had his beginning in the Civil Law, by the conſtitutions 
of the Emperors, who firſt permitted thoſe that thought 


charitable uſes, to appoint whom they pleaſe to ſee the 
ſame performed : and if they appoint none, then they or- 
dained, that the Biſhop of the place ſhould have authority 
of courſe to effeCt it. Lib, 28. cap. de Epiſcopis & Cle- 
ricis. And hence probably grew the uſe of univerſal exe- 


that die inteſtate, unto the biſhop. Cowell, 

According to the Civil and Canon Law, there are three 
perſons who are called executors, and who have to do 
with the execution of a perſon's goods after his deceaſe z 
the firſt is the ordinary, or biſhop of the dioceſe, and is 
called Executor a lege conflitutus. 2dly, Executor a te/tatore 
conſtitutus, being appointed by the laft teſtament” of the 
party. 3dly, Executor ab epiſcopo conftitutus, who in the 
Civil Law 1s called Executor dativus, and in our law, an 
adminiſtrator. Godolph. 75. Swinb, 360, 


| 1. Who may be executors ; and of appointing the King, 
aliens, corporations, creditars, criminals, debtors, femes co- 
vert, -ideots, and lunatics, infants, and poor perſons, ext- 
(MEOY'S. | | . | 
2. Of the different kinds of executors and adminiſtrators, 
viz, an executor de ſon tort, adminiſtrator during the mi- 
| nority 


” 


will not do execution of the judgment, - then the my 
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good by their wills to beſtow any thing upon godly and 
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cutors, and alſo brought the adminiſtration of their goods, 
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nority of an infant executor, and adminifirater de bonis 
- non. © 


3. Of the manner of appointing an executor and of ap- 
octiiine co-executors ; Yo they muſt anſwer or each other's 
atts, and where they muſt jointly ſue and be ſued. 


the probate of wills, and juriſdition for that pur- 
poſe; orm of proving a will, and of entering a caveat. 
gs. What ſhall be deemed a devaſtavit in executors ; order 
of paying debts and legacies ; and in what caſes an executor 
may make himſelf liable de bonis propriis. 
6. Of attions and remedies againſt executors. 


1. Who may be executors ; and of appointing the King, 
aliens, corporations, creditors, criminals, debtors, femes co- 
vert, ideats and lunatics, infants, and poor perſons, exe- 
cutors, | | | 

It ſeems to be admitted, that the King may be appointed 
executor ; but as he is preſumed to be ſo far engaged and 
taken up with the public and arduous affairs of the king- 
dom, as not to have leiſure to attend to the private con-, 
cerns of any particular perſon, ſo the law allows him to 
nominate ſuch perſons as he ſhall thitk- proper, to take 
upon them the execution of the truſt, againſt whom all 
perſons may bring their aCtions ; alſo the King may ap- 
point others to take the accounts of ſuch executors. 4 
Infl. 335. Godol. 56. | 

Accordingly we find that Katherine Queen Dowager of 
England, mother of Henry VI. wha died Fune 2, 1430, 
made her will, and thereof appointed Henry VI. ſole ex- 
ecutor, and that the King appointed Robert Rolle/ton 
keeper of the wardrobe, John Mer/ton, and Richard Alreed 
to execute the ſaid will, under the inſpeCtion of the car- 
dinal, the Duke of Glouce/ter, and the biſhop of Lincoln, 
or any two of them, to whom ſuch executors ſhould ac- 
count. 4 1nft. 335. 

It ſeems agreed, that by our law, an alien, or one born 
out of the allegiance of our King, may be an executor or 
adminiſtrator ; alſo it bath been adjudged, that ſuch a one 
ſhall have adminiſtration of leaſes as well as perſonal 
things, becauſe he hath them 7» auter drozt, and not to 
his own uſe. Off of Ex. 17. 

But it has been long doubted, whether an alien enemy 


ſhould maintain an aCtion as executor, for on the one | 


hand it 1s ſaid, that by the policy of the law, alien ene- 
mies {ſhall not be admitted to aCtions to recover effects, 
which may be carried out of the kingdom to weaken 
ourſelves and enrich the enemy, and therefore public 
utility muſt be preferred to private convenience ; but on 
the other hand it is ſaid, that thoſe effeQts of the teſtator 
are not forfeited to the King by way of repriſal, becauſe 
they are not the. alien enemy's, for A is to recover them 


for others ; and if he allows ſuch alien enemies to poſleſs 


the effects as well as an alien friend, he muſt allow them 


power to recover, fince in that there is no difference, ' 


and by conſequence he muſt not be diſabled to ſue for 
them ; if it were otherwiſe, it would be a prejudice to 
the King's ſubjets, who' could not recover their debts 
from the alien executor, by his not being able to get in 
the afſets of the teitator. Cro, Eliz. 683. Moor 431. 
Carter 49, 191. Skin. 370. | 

It ſeems that aggregate corporations conſiſting of divers 
perſons cannot be executors : 1ſt, Becauſe they cannot be 
feoffees in truſt for the uſe of others. 2dly, Becauſe 
they are a body framed for a ſpecial purpoſe. gdly, Be- 
cauſe they cannot come to prove a will, or at leaſt to take 
an oath, as others do. WYent. Of Ex. 17. 

A debtor may make his creditor executor, and in ſuch 
caſe the executor may retain ſo much of the teſtator's 
aſſets, as will ſatisfy himſelf; but this muſt be under- 
ſtood where his debt is in an equal degree with other cre- 
ditors ; for if he be a ſimple contraCt creditor, he cannot 
retain againſt a creditor by ſpecialty, or any other of a ſu- 
perior nature. Plow. 185. Hutt. 128. Offic. of Ex. 31. 
Godelph. 115. 1 Salk. 304. Godb. 216. Hob. 10. Cre. 
Car. 372. '1 Jon. 345. | | 

So if adminiſtration be granted to a creditor, he may 
retain ſo much of the inteſtate's afſets, as will ſatisfy him- 

2 | 
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ſelf; but this alſo muſt be underſtood as to 
equal degree. Godel. 115. Offi of Ex. 

Alſo ſuch adminiſtrator who is a creditor by fpecialt 
may bririg an aCtion againſt one who poſſeſſes himſelf of 
the inteſtate's goods as executor de ſon tort, with an aver. 
ment, that none of the goods came to his hands to fatisf 
the debt ; for though he may bring trover or treſpaſs againſt 
him as adminiſtrator, yet as againſt a ſtranger he is no 
deprived of this other remedy ; for the reaſon why the 
debtor's making the creditor executor, or his taking out 
adminiſtration, is ſaid to ſuſpend orextinguiſh the aCtion 
is on ſuppoſition of aſſets. 1 Rol. Abr. 940. Sty! 


384. | | 
& if there are no aſſets, he may ſue the heir of the 
ob/igor, where the, heir is bound. 1 Salk. 304. 1 Ry, 
» 940, P | 
So if A. and B. be jointly. and ſeverally bound to C. 
and 4. makes C. his executor (or as the caſe was) makes 
D. his executor, who makes C. his executor; in this 
caſe, if C. has not received fatisfaQtion of the aſlets of 4, 
he _ ſue B. for, being jointly and ſeverally bound, he 
_ ue which of them he pleaſes, 2 Lev. 723. 
here are few or none, who, by our law, are diſabled, 
on account of their crimes, ſrom being executors ; and 
therefore it hath been always holden, that perſons attainted 
or outlawed may ſue as executors or adminiſtrators, be- 
cauſe they ſue :n auter droit, and for the benefit of the 
party deceaſed. Co. Lit. 128. Cre. Car. 8, 9, 1 Ri, 
Abr. 914. 1 Vern, 184. © 
Alfo a villain may be an executor, and the lord cannat 
ſeize thoſe goods which he has to the uſe of the deceaſed ; 
nay, where a villain was made executor, he might ſuc 
his own lord for a debt due to the teſtator. x Rul. Abr. 


creditors ig 


915. i 

But an excommunicated perſon cannot be an executor 
or adminiſtrator, for by the excommunication he is ex- 
cluded from the body of the church, and is incapable two 
lay out the goods of the deceaſed to pious uſes. Co. Lit. 
134. Stinb. 349. Godelph, 85, 

It 18 laid down as a general rule, that if a creditor 
makes his debtor executor, it is an extinguiſhment of the 
debt, for he cannot ſue himſelf 1, Rol. Abr. 920, 921. 5 
Co. 30. Offic. of Ex. 30. Godolph. 113. 

But if a perſon dies inteſtate, and the ordinary com- 
mits adtniniſtration to a debtor, the debt is not thereby cx- 
tinguiſhed, for he comes into the adminiſtration by the act 
of law, whereas the other is the at of the party. 5 Co. 
136. 186alk, 306. Offi. of Ex. 31. 

If the debtee makes the debtor and another co-execu- 
tors, and one of them makes his executor, and dies, the 
ſurviving co-executor ſhall not have an action to recover 
the debt againſt the executor of the debtor, becauſe the 
debt was once extinct; for it could not be brought but 
in the names of both the co executors, notwithſtanding 
one alone adminiſtered ; and it could not be brought in 
both their names, becauſe the debtor could not ſuc him- 
(elf. Plw. 204. 1 Leon. 320. 

So where 4 being bound in an obligation to B. B. 
makes A. his executor, who adminiſters ſeveral of the 
200ds, but dics before probate of the will, and admini- 
ſtration to B. being granted to F. $. he brought his ac- 
tion againſt the heir of A. but it was held, that the debt 
was releaſed in this caſe, though 4. never proved the 
will; for by adminiſtering as executor, he was complete 
executor for this and ſeveral other purpoſes, 1 Salk. 
299. | 
But all theſe caſes of extinguiſhments by making debtors 
executors, mult be underftood where there are aflets ſuſh- 
cient to diſcharge and ſatisfy the teſtator's debts and lega- 
cies. Cro. Car. 373. Offi. of Ex. 30. 

"Therefore where a debtor and another were made exe- 
cutors by the debtee, who by his will appointed, that out 
of that debt due to him they ſhould pay a certain legacy, 
it was adjudged, that as to the legatee, this debt was not 
extinCt, but that it remained aſſets to pay legacies as well 
as debts ; and this being a legacy, and properly recover- 
able in the ſpiritual court, the court of B. R. refuſed to 
grant a prohibition to a ſuit for it there, and the rather in 
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+; ** he debt, | Yelv. 160. "8 4M 
* | caſe, where'the teſtator deviſed ſeveral legacies; 
neft the._reſt gave conſiderable legacies to his two 


®., So ina 
_ und amo WC OCeEras 
_haceutors, to whom alſo he deviſed the nag og bis 

'. - © and there being a debt of zooo/. due by bond to the 
F © | teſtat om one of the executors, he inſiſted that there 
Le, beitg ft cient afſets to fatisfy all the legacies, that this 
* * _goopl. ſhobld not be. brought into the ſurplus of the teſ- 
*Z:or's eſtate, but that the ſame was extinguiſhed for his 
» benefit by his being made co-executor ; and that though 
the ſurplus of the eſtate was deviſed to them both, yet that 

:5 debt coll not be taken to be part of that ſurplus be- 
- no before extinguiſhed z but-it was decreed, that the 
3000 hola be taken as part of the ſurplus of the tef- 
tator's perſonal eſtate, and both executors equally,jntitled 
© _ "to the ſame; for though in ſome books the teſtator's mak- 
Fg .inga debtor executor is faid to be an«extinguiſhment of 

| Ahe debt, becauſe an executor cannot ſue himſelf; yet it 
was never doubted, but that ſach a debt remained aſflets to 
fatisfy creditors, and was alſo reſolved to be affets to ſa- 
tisfy legacies ; and this deviſe of the ſurplus, and refidue 
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it wis but fitting, that ſince the "courts of equity claim 
now a concurrent jurifdiQtion with the eccleſiaſtical courts 
in matters of this nature, that there ſhould be the ſame 
meaſure of juſtice in both theſe courts. 2 Bac. Abr, 380. 
$elwin and Brown, decreed and affirmed in the. Houſe of 
Lords, March 21, 17 44. * | 
If the debtee makes the executrix of the debtor his 
executrix, and dies, this is no extinguiſhment of the 
debt, becauſe the executrix is intitled to the ſame, not in 
her own fight, but in right of another. Cre. Car. 372. 


7 OREAEY 
nder this head of making debtors executors, it may 
be proper to obſerve, that if a debtor be in execution, and 
the plaintiff dies, by which the right of adminiſtration 
deſcends \ upon the debtor ; in this caſe he cannot be diſ- 
charged upon a habeas corpus, becauſe non conſtat de perſona ; 
neither can he give a warrant of attorney to acknowledge 
fatisfaftion ; and therefore it ſeems moſt adviſable to re- 
nounce the adminiſtration, and get it granted to another, 
and then he may be diſcharged by a letter of attorney from 
fuch adminiſtrator. 2 Med. 315. +» | 
If a debtor be made executor, the debt is totally extin- 
guiſhed, otherwiſe if: he be appointed adminiſtrator ; for 
it is no extinguifhment of the debt, but a ſuſpenſion of 
the aCtion, and his repreſentative is chargeable at the ſuit 
of the adminiſtrator de bonis non, &c. of the firſt inteſtate. 
Athyns 401, | 
A feme covert may be appointed executrix, and in the 
_ courts ſhe 1s confidered as feme ſole, capable of 
ing and being ſued without her huſband ; and therefore 
it ſeems, that according to their law ſhe may take upon her 
the probate of the will without the afſent of the huſband, 
who hath no right to interpoſe or meddle in the affair. 
Offic. of Ex. 202, Gogolph, I IO, : 


as one perſon, and as having but one mind, which is 


. the affairs of the family, and therefore the wife can do no 
at, which may prejudice the huſband without his conſent 
and concurrence; hence the huſband muſt be joined in 
all ations by or againſt his wife ; and conſequently a wife 
cannot, by our law, take upon her the office of executor- 
ſhip, without the' conſent of her huſband. Keihv. 112, 
I And. 117. Offic. of Ex. 203. . 

Therefore it ſeems, that if a wife who is made execu- 
trix, is cited in the ſpiritual court to take upon her the 
executorſhip, and the huſband appears, and refuſes his 
conſent thereto, if afterwards they proceed to compel her, 
a prohibition wilt be granted. Offic. of Exec. 203. 

Alſo a wife cannot, againſt her conſent, though her 
buſband#is willing, be compelled to take upon her an ex- 
ecutorſhip ; but it the huſband adminiſters, ſhe will be 
bound by it during the coverture. Godo!. 109, Ilo. 

S0 ita wiſe adminiſters, tho' againſt the conſent of the 


Vos. I, N® 68. 


huſband, and an aCtion is brought againſt them, they are | 


"o* taint Secanie it Was expreſoly deviſed to be paid out of 
, 


of his eſtate; 


of the teſtator's eſtate being as much a legacy, and as well |. 


recoverable in the ſpiritual court, as any particular tz, 


But by our law, huſband and wife are conſidered bur. 


placed in the huſband, as moſt capable to ruleand govern 


SE 
eſtopped to ſay, that the wife was not executrix. Godolph, 
1 | | 


BO if a feme ſole be made executrix, and ſhe marric 
before ſhe intermeddles with the eſtatey, and her huſband 
adminiſters, thisis ſuch an exception as will bind her, and 
ſhe can never afterwards refuſe it. Bro, Execut.  Godolph, 
110, h | 

It is faid that a ſeme'"covert executrix may, without the 
conſent of her huſband, make a will, and appoint an exe- 
cutor as for thoſe things which ſhe hath as executrix, for 
ſhe has them in auter droit. Of. of Ex. 198, 9. 

By our law, as, well as by the Civil Law, ideots and 
lunatics are 9px) of being executors or adminiſtra- 
tors, for theſe diſabilities render them not only incapable 
of executing the truſt repoſed in them, but alſo by. their 
inſanity and want of underſtanding they are incapable of 
determining whether they will take upon them the exegu- 
tion of the truſt, or not. Godolph. $6. 

Therefore it hath been agreed, that if an executor be- 
came non compos, that the ſpiritual court may, on account 
of this natural diſability, commit adminiſtration to an- 
other. 1 Salk. 36. bo th | | 

An infant may be appointed executor, but he cannot 
adminiſter till he is of the age of ſeventeen, during which 
time adminiſtration is to be granted to ſome friend of his. 
Godolph. 103. Off. of Ex. 208. 

So a child in ventre /a mere ray be appointed, and if 
the mother is delivered of two or more children at the 
birth, they ſhall be all executors, Godo/ph, 102. OF. of 

X. 213» 

As © aCts done by an infant in execution of the office 
of an executor, it ſeems agreed, that regularly all a&s 
done by him in this reſpe&, before the age of ſeventeen, 
are not binding, as if he ſells the teſtator's goods, afſents 
to a legacy, receives debts due to the teſtator, &c., Off 
of Ex. 213, 214. , 

But all things that an infant executor doth after he 
attains the age of ſeventeen, though before the age « 
twenty-one, if done according to the office and duty 
of an executor, will hold good, and ſhall bind him ;z as 
paying of debts, ſuing for and recovering debts, ſelling 
the teſtator's goods, &c. Offic. of Ex. 215, 216, Cro. 
Car. 490. 1 fon. 400, Moor B52. 1 And. 117. 5 
Co. 27. | 

But if an infant executor, after the age of ſeventeen, 
but before the age of twenty-one gives an acquittance 
or releaſe for a debt or duty owing to the teſtator, ſuch 
a releaſe, without an aCtual payment to the infant is 
void ; for if this ſhould be conſtrued good, it would be 
taking away the privilege which the law allows infants 
to avoid their aCts, when they are apparently to their dif- 
advantage ;z and this, which is in prejudice both to the 
infant and to the eſtate of the teſtator, cannot be ſaid to 
be done according to his office as an executor. 5 Co. 27. 
Co. Lit. 192. Off. of Ex. 215. S. C, 

If an infant executor ſues or is ſued, he muſt regularly 
appear by his guardian, and not by attorney, for by law 
he is diſabled to make an attorney, for if he ſuffers by the 
negle©t or falſe pleadiag of his attorney, he has no remedy 
againſt him. 2 Bac. Abr. 378. | | 

It ſeems to be now agreed, that the ſpiritual court can- 
not refuſe to grant the probate of a will to a perſon ap- 
pointed executor, on account of his poverty or inſolvency ;z 
for, as he is but a truſtee for the deceaſed, and ſuch a per- 
ſon as the teſtator thought proper to appoint for that ofhce, 
without any previous qualification, the refuſing to admit 
him executor would be attended with theſe inconvenien- 
cies: 1ſt, That though he has a temporal intereſt, yet __ 
he cannot ſue for the debts of the teſtator before probate, 
which may be a con{iderable detriment to the teſtator's 
eſtate, and conſequently to creditors and legatees. 2dly, 
That whilſtthis affair is in controverſy, there will be neither 
executor or adminiſtrator againſt whom an aQtion may be 
brought to recover debts or legacies. 3dly, That if ad- 
miniſtration ſhould be granted to another, it would be a 
good plea at law to an aCtion brought by ſuch a one, that 


there was a will, and an executor appointed, 1 Saik. 36, 
299. Carth. 457. 1 Shaw. 293- | 
gX Therefore 
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prerogative 'court, to grant the probate of a will to a 


. "42" 4 


Therefore, where to a mandamus to the Judge of the 


erſon named executor therein, the ordinary returned, 


| that he was an abſconding perſon and inſolvent, and that. 


he refuſed to give caution to pay legacies bequeathed to 
ſome of the teſtator's infant relations ; and a peremptory 
mandamus was granted ; for the ordinary has no authority 
to interpoſe and demand caution of the executor, when 
the m_—_— himſelf required none. Carth. 457. 1 Salk, 
299. 9. C. ; 
% where after probate of the will the executor be- 
came a bankrupt, and there being a ſuit commenced in 
the eccleſiaſtical court, to revoke the probate, and grant 
adminiſtration to another, the court of King's Bench 
granted a prohibition. 1 Show. 293. 1 Salk. 36. 8. C. 

But as an executor is conſidered but as a bare truſtee 
in equity ; ſo if he be inſolvent, the court of Chancery 
will oblige him, as they wil! any other truſtee, to give 
ſecurity before he enters upon the truſt, Carth. 458. 
x Show. 294. 

As where the teſtator deviſed a legacy to F. S. payable 
at the age of twenty-one years; on a bill ſuggeſting that 
the executor waſted the eſtate, and praying that he 
might give ſecurity to pay the legacy when due, it was 
decreed accordingly. 1 Chan. Ca. 1214+ 

So where the teſtator deviſed a legacy to his child, an 
infant, payable at the age of twenty-three, and made 
his wife executrix and reſiduary legatee, and ſhe married 
a ſecond huſband, and died, and he took out admini- 
ſtration de bonis non, with the will annexed, (his wife 
being reſiduary legatee) and upon ſuggeſtion of inſol- 
vency, the court decreed him to give {ſecurity to pay the 
legacy when it ſhould become payable. 2 Fern, 249. 


2. Of the different kinds of executors aud adminiſtra- 
fors, Viz. an executor de ſon tort, adminiflirator during ihe 
minority of an infant, executor and adminiſtrator de bonis 
n0n. + 

An executor de ſon tort is a perſon, who, without any 
authority from the deceaſed or the ordinary, does ſuch acts 
as belong to the office of an executor or adminiſtrator. 
Swinb. 448. Office of Execut. 171. 

There are variety of aCts which will make a man exe- 
cutor &e ſon tort, ſuch as poſſeſſing and converting the 
deceaſed's goods to a man's own uſe, paying the deceaſed's 
debts out of his aſſets, ſuing for and receiving debts due 
to him; and it is ſaid in general, that all ats of acqui- 
ſition, transferring, or poſſeſſing of the deceaſed's eſtate, 
will make an executor de ſn tort, becauſe theſe are the 
only indicia, by which creditors can know againſt whom 
to bring their aftions. 5 Co. 33. 6: Office of Exec. 171. 
Godel. 171, Dyer 105, 157. Kelw. 59. 1 Rol. Abr, 
918, 2 Leon. 224. 3 Leon. 57. Hob. 49. 

Alſo a perſun may be executor de ſon tort, by releaſing 
debts due to the teſtator, by paying legacies with the de- 
ceaſed's effefts, by entering on a ſpecific legacy without 
the executor's aſſent, by paying and diſcharging the de- 
ceaſed's mortgages with his money or goods, by delivering 
to the deceaſed's wife more apparel than are ſuitable for 
her, or by anſwering as executor to any a&tion brought 
againſt him, or by pleading any other plea than ne ungues 
executar. Godzlph. g1, 92. Off. of Ex. 174+ 

So if a perſon is appointed by the ordinary ad co/ligen- 
dum bona defunt?, though his aEting in obedience to ſuch 
authority will not make him an executor de ſon tort; yet 
if he proceeds farther, and ſells bona peritura, &c. he be- 
comes executor de ſon tort ; ſo if the ordinary had given 
him expreſs authority to ſell the goods, yet this would 
not free him from being executor de ſon tort, for the or- 
dinary himſelf cannot give any ſuch authority. 1 Rol. 
Abr. 918, Dyer 250. 

And by the 43 Eliz. cap, 8. it is enafted, © That 
every perſon and perſons, that hereafter ſhall obtain, re- 
ceive, and have any goods or debts of any perſon dying 
inteſtate, or a releaſe or other diſcharge of any debt or 
duty that belonged to the inteſtate upon any fraud or 
with ſuch valuable conſideration as ſhall amount to the 
value of the ſame goods or debts, or near thereabouts 
(except it be in or towards —_— of ſome juſt and 
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| he is releaſed or diſch 
ſuch adminiſtrator, will fatisf » deduCting Haw oy 


and for himſelf allowance of all juſt, due, and "oy 


him by the inteſtate at the time of his deceaſe, and © 
other payments made by him, which lawſul executors 
adminiſtrators may and ought to have and 
and ſtatutes of this' realm.” 

But notwithſtanding this, there are ſeveral aQts which 
a ſtranger may do without running the hazard of makict 


11 


deceaſed's funeral, feeding his cattle, taking an i 
of his eſtate and effeCts, paying or ditingioe his deb « 
legacies with his own proper money, repairing his houſ; 4 
in decay, providing neceffaries for his children, &'; fo 
theſe are to be eſteemed offices of kindneſs and << th 
and not ſuch as involve him in an executorſhip, Gagy/ 
c ; ; 
Alſo here we muſt obſerve, that regularly ther 
be an executor de ſon tort where hos 18 A, oben 
cutor, or when adminiſtration has been duly granted ; for 
if after probate of the will, or adminiſtration granted, a 


treſpaſſer to ſuch executor or adminiſtrator, and may be 
ſued as ſuch, 5 Co. 33. 1 Chan. Ca. 33. 1 Salk, 31 
But if a ſtranger gets poſſeſſion of the deceaſed's OE 
before probate of the will, he may be charged as executor 
de ſon tort, becauſe the lawful executor can be no farther 


— 


33s 6b, 

So although there be a rightful executor who admi- 
niſtered, yet if a ſtranger takes the deceaſed's goods, and 
claiming to be executor, pays debts or receives debts, or 
pays legacies, or otherwiſe intermeddles as an executor, 
he becomes an executor de ſon tort. 5 Co. 34. a. 

As to thoſe things on which a ſtranger enters and takes 
poſſeſhon, and which will make him an executor de ſon 
tort, it is now clearly agreed, that a perſon may be an 
executor de ſon tort, by entering on a leaſe or term for 
years, eſpecially, if, according to the old books, he enters 
in right of the deceaſed, and does afts upon the land, 
which belong to the office of an executor or adminiſtrator ; 
as ordering the deceaſed's cattle to be fed on the land, &c. 
by meddling with the inteſtate's goods, &c, he is then a 
difſeiſor, and not an executor de ſon tort, Moor 126, 
Style 407. 2 Aid, 174. | 

But this matter will be beſt explained by inſerting the 
two following reſolutions: in an action of debt in the 
debet and detinet againſt an executor upon a leaſe for 
years, it was found by ſpecial verdict, that the plaintiff 
leaſed to Simon Taylor, father gf the defendant, for years, 
rendering 180 /. per annum rent; Simon died inteſtate, and 
the defendant entered, and uſed the inteſtate's cattle, and 
fed them upon the land for three months, and that he 
ted the cattle with the inteſtate's hay upon the ground, 
and three days before the rent became due, the defen- 
dant drove the cattle off the land, and afterwards took 
out adminiſtration of all but this leaſe; and whether he 
ſhould be chargeable, or not, for the rent, was the queſ- 
tion 3 and all the court were of opinion, and ſo gave 
judgment, that he ſhould be charged; and in;this caſe 
thele points were reſolved : 1ſt, "That the action was 
well enough laid in the debet and detinet. 


_ 


far as he hath aſſets, thpugh the rent be greater than the 
value of the land. gdly, That adminiſtration may be 
granted by the ordinary for part, as in this caſe, admi- 
niſtration granted, excepting the leaſe. 4thly, That it 
an executor de ſon tort takes out adminiſtration, this 
does not purge the wrong ſo but that a creditor may 
charge him as executor de ſon tort. 5thly, An executor 
de ſon tort of a term ſhall be chargeable for the receipt of 
the profits till there be a right executor or adminiftra- 
tor to charge, as iti Read's caſe,. 5 Co. 34. a, Aiter 


adminiſtration or probate, the ſtranger that meddles m_ 
| g0009s 
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debts, upon good conſideration, without fraud, owing | 
a 


or. 
Pay by the laws. 


2dly, That an, 
executor cannot waive a term, but ſhall be charged as 
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himſelf an executor de ſon tort ; ſuch as taking care of the 


charity, bf 


ſtranger gets poſſeſhon of the deceaſed's goods, he is a + 


charged than for the aflets that came to his hands, 5 Cy, 


© -- 
p., 


' 1; ſhall not be chargeable'as executor de ſon tort, un- 
he pretending and claiming to be adminiſtrator, 


; debts, and does other things as efecttorz *» now 


ins no rightful adminiſtrator of this term, his 
GTP has ehrized himſelf as executor de ſon tort 
thereof. 2 Bac. Abr. 388, 389. cites Paſch. 31 Car. 2. 


in C. B. between Garth and Tayler, and ſeveral other | 


200” allies of waſte, the plaintiff declared that they 


made a” leaſe to F. S. of a barn for thirty-one years, | 


who died inteſtate, and. that the defendant entered claim- 
jog terminum predia” as executor, and committed waſte 
by pulling down the ſaid barn; and on demurrer it was 
orga for the defendant, tt, That there could not be 
an executor de ſon tort of a term, for'mo man can qua- 
| lify his own wrong, by alledging, when he enters gene- 
rally, that he took only a particular eſtate, and there- 
fore mult be a difſeiſor-in fee. *2: Admitting there may 
be an executor de ſon tort of a term, yet there is no pri- 
 vity between the leſſor and him, to charge him in an ac- 
tion of waſte ; for at Common Law, and alſo by the 
ſtatute of Glouceſter, waſte lies only againſt tenant by 
curteſy, dower, for life or years, neither of which is 
this tenant; beſides, in this aCtion the place waſted 1s 
to be recovered with treble damages, which will be an 
injury to the rightful adminiſtrator, as alſo to the credi- 
tors of-the deceaſed. As to the firſt objeQtion the court 
was of opinion, that there might be an executor de fon 
tort of a term 3 and as to a wrong doer's qualifying his 
own wrong, the difference in theſe caſes they ſaid was, 
that where a perſon enters generally upon lands of which 
there is no term in being, there he cannot qualify his 
wrong, by ſaying that he claims only a particular eſtate, 
but muſt be a difſeiſor in fee ; ſo where there is a term 
in being, as in this caſe, he cannot inlarge his eſtate by 
claiming a fee, and it is no objeQtion, that the leflor did 
not charge as a difſeiſor, when, he had it in his election 
to charge him either way, which is the diſtinion taken 
in the books. As to the ſecond objeQion, it: was held, 
that the want of privity was not material, and that fince 
the ſtatute of Gloucefter, which is rather a remedial than 
a penal law, privity, is not requiſite, for waſte will lie 
againſt the lord of a villain, who enters upon the land 
leaſed to the villain for life, or years ; it will lie alſo 
againſt an occupant, who is a mere ſtranger, as well as 
againſt a ſpecial occupant, who comes in by the limitation 
of the leflor. So if tenant for life commits treaſon, and 
the King grants over the eſtate, waſte will lie againſt the 
grantee ; ſo if a reverſion eſcheats, waſte will lie for the 
lord ; in all which caſes there is no privity ; and it would 
be a manifeſt injury to the leſſor in this caſe, if he ſhould 
be delayed of his aCtion till adminiſtration was taken out ; 
and as to the objection, that this will be an injury to the 
rightful adminiſtrator, the court held, that the rightful 
adminiſtrator might falſify the recovery, for a recovery 
againſt one, that has not right, ſhall not bind him that 
has, and after adminiſtration granted he is paramount the 
reEvery, viz. from the death of the inteſtate. 3 Lev. 
31, 35- Mayor and Commonalty of Norwich v. John. 
3 Mas, go. S. C. adjudged for the plaintiff in C. B, and 
affirmed in B. R. 

As to the value of the things taken by a ſtranger, ſo 
as to make him an executor de ſon tort,-it ſeems not to 
be-material ; and therefore where an ation was brought 
againſt ſuch a one, who pleaded ne unques executor, and 
it was found that a bedſtead only came to his poſſeſhon, 
| he was charged with a debt of 60/. Noy 69. Goul/. 
116. @& 

So. where on a like plea it was found, that the defen- 
dant took only a Bible, he was charged with a debt of a 
hundred pounds. Ney 69. 

So where the jury found, that the defendant detained 
bonam partem bonorum, and ſold them, though it was ob- 
jeQted, that bona pars was very uncertain ; yet the court 
held, that he ſhould be chargeable, for he cannot detain 
any part, and if he does, let it be of ever fo ſmall value, 
he is liable as an executor de ſon tort. Cro. Eliz. 472. 

But in theſe caſes, where the things are of a very in- 
confiderable value, it is ſaid that there may be relief in 


| equity, as where on a plea of ne wngques executor, the 
plaintiff proved that a chimney-back came to the defen- 
dant's hands, or that the defendant took money. for a pot - 
of ale ſold by the teſtator; in theſe caſes the defendant 
was relieved in equity. 2 Fern, 149, 148. | | 

An executor de ſon tort may do ſeveral afts which a ' 
lawful executor may do, and which ſhall be as binding 
as if done by a rightful executor. Of. of Exec. 179. 

, Therefore if he pays juſt debts, and an aQtion is brought 
againſt him by a creditor,, he may plead plene adiftini- 
flravits 5 Co. 30. | aa 

But if an aCtion of trover be brought by a rightful 
executor or adminiſtrator againſt an executor de ſon tort, 
he cannot plead payment of debts to the value; &c. or 
that he hath given the goods, &c. in fatisfaftion of the 
debts, becauſe no man ought to obtrude himſelf upon the 
office of another ; but yet upon the general iſſue pleaded, 
ſuch payments ſhall be recouped in damages, Carth. 104. 
Skin. 274. For this would take from the righful exe- 
cutor the liberty which the law gives him of preferring 
one creditor to another ; nay, of preferring himſelf to 
other creditors which are equal in degree with him. 
Off of Ex. 181. 

Alſo it is clearly agreed, and hath been ſolemnly ad- 
judged, that an executor de ſon tort cannot retain any 
Part of the deceaſed's effects, in ſatisfation of a debt due 
to himſelf either againſt a creditor whoſe debt may be 
inferior to his, or againſt the rightful executor or admi- 
niſtrator ; for if it were permitted every man to be his 
own,carver, it would occalion endleſs ſtrife atid confuſion, 
and would in effect be allowing him to take advantage of 
his own wrong, $5 Co. 30. Cre. Eliz, 630. t Rel, 
Abr. 922. Mor 527. 1 Brownl. 103. Zito £437, 4 
Med. 51. Carth. 104. TE 

If an executor de ſon tort pays 1001. of the teftator's 
ina bag to a creditor, the rightful executor ſhall not have - 
"0p and converſion againſt the creditor. Ld. Raym. 

I. 

An executor de ſon tort makes himſelf liable as far 
as he hath aſſets, to all the debts due by the deceaſed, as 
alſo to his legacies, and ſubjects himſelf to the aRion of 
the rightful executor or adminiſtrator, and may by his 
own Falſe plea (as if an ation is brought againſt him 
by a creditor, and he pleads ne unqnes executor, which - 
is found againſt him) ſubje& himſelf to the payment of 
the whole debt, tho' the goods which came to his hands 
be of ever ſo ſmall value. * 5 Co, 30. Heb. 49, 1 Rel. 
Abr. 919. 

And tho? an executor de non tort does afterwards take out 
letters of adminiſtration, yet it is ſtill in the eleQtion of a_ 
creditor, to charge him as executor or adminiſtrator ; for 
having once made himſelf liable to the ation as executor 
de ſon tort, hedhall never afterwards diſcharge himſelf by 
a matter ex poſt fazio, Godb. 217. 3Leon. 198. Cro. 
Eliz. 102, 36s, 810. | 

But this it is ſaid muſt be fo underſtood, that the defen- 
_dant cannot w this plea abate the plaintiff's writ, by al- 
ledging himſelf adminiſtrator ; but that yet to other 
purpoſes a ſubſequent adminiſtration purges the firſt 
wrong, and hath relation to the death of the party; 
as if one poſſeſſeth himſelf of the goods of an inteſ- 
tate, and pays as much money as the goods are worth, 
and then takes out letters of adeviniftration ; in this 
caſe he may plead plene admini/travit, and ſhall retain the 
goods in fatisfaCtion of what he paid. 1 Rol. Abr. 923. 
__ 337+ 1 Sid, 76. Raym. 58. 1 Lev. 254. 2 Vent, 
180. | 

So where an executor de ſon tort enters, and takes poſ- 
ſeſſion of the goods, and ſells them, and afterwards takes 
out adminiſtration, yet the fale is good by relation ; but if 
the inteſtate was intitled to a leaſe for years in reverſion, 
and ſuch an executor de ſon tort had ſold the term, and 
afterwards had taken out adminiſtration, and had fold it 
again to another, the ſecond vendee muſt have enjoyed'it, 
becauſe there can be no executor de ſor. tort of a reverſion ; 
beſides no entry can be made on a term in reverſion. 
Moor 126. 

If a widow takes poſſeſſion of her huſband's-goods, and, - 
with the aſſent and direCQtion of her ſon, ſells thereof to 


£ the 
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the value of 4007. and afterwards the ſon takes out admi- 
niftration, and diſcharges all the debts of the inteſtate, 
not only to the value of this 400 1. but of all the affets 
which the inteſtate died poſſeſſed of, and an aCtion is 


brought againſt her by a creditor, ſhe may plead plene ad- 
mini/travit, and ſhall be diſcharged upon this evidence ; 
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the teſtator as amounted to the value of 


for the ation being brought againſt her after adminiltca- 


tion taken out, it is unreaſonable that ſhe ſhould be liable 
both to the creditor and adminiſtrator, or” that creditors 


ſhould have fatisfaftion ſor more than the party dies poſ- | tached on him by the aQtion. Comb. 465. | 
It bas been already obſerved, that there is an eſtabliſhed 


ſefſed of. Cro, Car. 88. 

If one makes an infant his executor, or dies inteſtate, 
and the right of adminiſtration devoives upon an infant, 
in theſe caſes the ordinary is to grant adminiitration dure 
ing the minority of the infant, z. e. in the firſt caſe, till 
he arrives at the age of ſeventeen, and in tie latter till 
he arrives at the age of twenty-one ; becauſe an infant 
cannot, before his full age, give bond tv adminiſter 
faithfully. Godelph. 102. 5 Co. 29. Hob. 259. Yelv. 
128. | 

And as ſuch an adminiſtrator is but in nature of a 
curator for the infant, and has no intereſt or benefit in the 
teſtator or inteſtate's eſtate, but in right ot the infant, it 
. bas been always held diſcretionary in the ordinary to 
whom to grant it; and therefore it h#th been frequentiy 
adjudged, that he is not obliged within the ſtatute 21 Z. 6. 
to grant it to the next a-kin either of the deceaſed or the 
infant. Heb. 250. 1 Vent. 219. 1 Keb. 549. 3 Med. 
24+ 5 Mod. 395. | 

f A. makes B. his executor, an? 5. makes C. an in- 
fant, executor, and letters of adn, '{!:1tion are granted 
to 7. S. during the minority of C. 7. 8. cannot bring an 
aCtion againſt a debtor of the fi: ſt teſtator by virtue of this 
adminiſtration, Co. Liz, 211, 

If an infant, and one of full age, are made executors, 
he who is of full age may take out adminiſtration durante 
minoritate of the infant, and may declare as executor or 
adminiſtrator durante minor:itate; and there is no abſurdity 
in this caſe, that there ſhould be an executor and admini- 
ſtrator to the ſame party. 2 Lev. 239, 240. 

It ſeems to be agreed, that though an adminiſtrator 
durante minoritate hath but a limited and ſpecial) power in 
the eſtate of the deceaſed, yet he may do all a&ts which 
are incumbent on an executor, and which are for the ad- 
vantage of the infant and eſtate of the deceaſed, and there- 
fore he may ſell bona peritura, ſuch as fat cattle, or any 
thing elſe which may be the worſe for keeping ; ſo he 
may aſlent to a legacy, and may ſtie and be ſued 1 Rol/. 
Abr. 910. Owen 35. 5 Co. 29. Cre. Eliz. 717, 718. 
Godb. 104. PS, | | 

But cannot do any thing to the prejudice of the infant, 
and therefore he cannot ſell the goods of the deceaſed any 
farther than they are neceſſary for payment of the debts, 
nor can he ſell a term for years during the minority of 
the infant; for the words of his authority are, He commit 
adminiſtration of ail and ſingular the goods, for the uſe, bene- 
fit, and advantage of the executor during his minority, and nat 
otherwiſe, nor in any other manner, &c. | 

If adminiſtration durante minoritate be granted to A. 
and afterwards repealed, and granted to B. who obliges 
A. to account to him, and afterwards gives him a releaſe, 
this releaſe will not bind the infant; for this does not ap- 
pear to be for the benefit or advantage of the infant. 1 
Rol. Abr, 910, Qg11. | 

If an adminiſtrator durante minori #tate waſtes the aſſets, 
the more proper way to charge him is by ation on the 
caſe by the infant when he comes of age ; alſo by ſome 
opinions he may bring detinue againſt him for thoſe goods 
which he till continues in his poſſeſſion, or he may 
oblige him to account in the ſpiritual court, but cannot 
bring a writ of account againſt him at law ; neither is he 
chargeable in any aCtion at the ſuit of a creditor, after the 
infant comes of age ; but ſuch creditor may ſue the in- 
fant, who has his remedy againſt the adminiſtrator. Latch. 
i60, 267. Neoy 86. 1 And, 34. 1 Mod, 174. 1 Sid. 
57- © Co. 18. b. 

If an adminiſtratrix durante minori etate of her infant 
daughter, executrix, gives ſeveral bonds to the teſtator's 


creditors for their debts, and takes a ſecond huſband, the | 


2 


and undertakew by the wife. Hob. 250. 


of 


the debts pail 


h But % 
added, how the caſe would be if the wife died, hg ” 


the huſband would be no longer chargeable 
Razm. 484- 


y which 
3 and ſee 


So if an aCtion be brought againſt a ſpecial adminiſtra. 


tor, and the adminiſtration determines pending the aQtion 
which is Ss y" 


he ought to retain affets to ſatisfy the debt 


difference, where adminiſtration is granted to one as puar. 
dian to an infant, who hath a right to adminiſter, but is 


incapable to take it by reaſon of his minority, and 
an admiviſtration. 4s granted during the minority 


where 
of an 


infant executor ; that in the laſt caſe the adminiſtration 
letermines as ſoon as the executor attains the age of ſe- 
venteen years ; but in the other caſe it continues till the 
infant attains his full age. $s Co. 29. Heb. 251. Cr, 


1 Salk. 29. 5 Mod. 395. 


Eliz. 602. Cro. Car. 516. Carth, 446. Comb, 
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Alſo ut ſeems agreed, that if adminiſtration be pranted 
during the minority of ſeveral infants, that it determines 
upon the coming of age of any of them; and it is laid 
down by my Lord Coke, that adminiſtration granted dur- 
ing the minority of an infant executrix ceaſes upon her 


marriage. 5 Co, 2 


One made his will, and thereby, after ſeveral ſpecific 


and pecuniary legacies, gave and deviſed the reſidue and 


remainder of his perſonal eftate to his four nieces, and 
made F. S. his executor, and died; and the executor 
proved the will, and afterwards died inteſtate, and there. 
upon adminiltration de bonus non, Wc, cum teflaments an« 


nexo was granted to the plaintiff during the minority of 


the four nieces; the refiduary legatee, one of the nieces, 
married a perſon who was of full age, but ſhe herſelf was 
an infant, under the age of twenty-one years, though 


above ſeventeen ; and Sir Henry Fohnſon, in the year 


160b, 


having given the teſtator a promiſſory note for the pay- 


ment of 890 /. and upwards, by his will in 1719, pave 


and deviſed all his real and perſonal eſtate to William 
Guidoit, Eſq. forthe payment of his debts, legacies, and 
ſubjeCt thereto, in truſt for ſuch children as the defendant, 
the Lord Strafford, ſhould have by his Lady, who was the 
only daughter and heir of Sir Henry Johnſon, to whom he 


had been married about fix or ſeven years ;- and 


in the 


ſame year 1719, Sir Henry Jahan died ; Mr. Guidetty 


the executor, renounced, and the 


ord Strafford's children 


being infants of tznder years, the Lord Strofford took out 


letters of adminiſtration cum te/lamenta annexo, during the 


minority of his children, to Sir Henry Fohnſin ; and there 
being likewiſe a bond given by Sir Henry Zobnſon to the 


ſame perſon, for payment of a farther ſum of mone 


y, the 


plaintiff Fores brought an aCtion of debt upon the bond in 
the court of Exchequer, to which the defendant, the 
Lord Strafford, pleaded ſolvit ad diem; and alſo, by leave 
of the court, pleaded farther, as a double plea, purſuant 


to the aft for amendment of the law, that he had fully 


adminiſtered, pretergram ſuch and ſuch judgments to ſe- 
veral perſons, and that he had not aflets w/tra ſufficient to 


pay and ſatisfy thoſe judgments ; upon this plea the 


plain- 


eiff Fones brings his bill for a diſcovery, and account of 
aſſets, and the three nieces, who were infants, and un- 
married, and likewiſe the married niece, who was allo an 
infant, and ber huſband, were co-plaintiffs in the bill: 


To this bill, which was not only for a diſcovery of aflets. 


of Sir Henry Fobnſon, but likewiſe for payment and fatif- 


faftion both of the bond debt, and likewiſe for the 


ſimple 


contract debt due on the note, the defendant, the Lord 


Strafford, put in a demurrer, which was that of the 


plain- 


tiff's own ſhewing ; in their bill it appeared, that one of 
the nieces was married, and therefore having a huſband 


capable of aCting for her, the adminiſtration gran 


ted to 


the plaintiff Jones, during the minority of the four nieces, 


was determined; and the queſtion was, whether one of 
the four nieces being married, and her huſband of full 
age, whether the adminiſtration roms to the plaintiff 

our nieces, determined, 


Jones, during the minority of the 
chough ſhe herſelf was {till under the age of twen 


ty-one 
years ? 
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huſband may retain as his own ſo much of the goods 


%* 


- 


- Gent that ſhe ſhould at the ſame time be under the power 


- of one of the four nieces; they faid, that it was by no 


\ trations are granted, they take no notice of the huſband, 


' in theſe caſes, is derived to him from the Common Law, 


_ Plaintiff Fones, donec una earum quatuor vigeſimum primum 


| for here, though ſhe is married, yet ſhe is under twenty- 


| Jointly ; that the wife, in this caſe, was not intitled to the 


to her own undivided fourth part ; and rhough the fpi 


"EX BF 


years ; it was agreed on all hands, that where an infant 
is made executor, and adminiſtration is granted during 
his minority, that ſuch adminiſtration ceaſes ipſo fatto, 
when be attains the age of ſeventeen years ; and the opi- 
nion of Lord Coke, 5 Co. in Prince's caſe, was cited, that 
ſo it would likewiſe, if ſuch infant executrix, being un- 
der ſeventeenz ſhould marry,” becauſe her huſband was 
capable of aQting for her ; and it was argued for the de- 
fendant, that if this were ſo in caſe of an infant executrix, 
there was the ſame reaſon for it in the preſent caſe, where 
one of the four nieces, during - whoſe minority admini- 
ration cum teftamento annex? was granted,” was. married ; 
that it was agreed on the other hand, that whenever any 
one of the four nieces attained the age of twenty-one 
ears, /that the adminiſtration ceaſed, and there was the 
fame reaſon when one of them married, and had a huf- 
band capable of aCting for her ; that this was to be re- 
ſembled to the caſe of a guardian at Common Law, and 
that if an infant fenie married, the guardianſhip was de- 
termined, becauſe the huſband was immediately on the 
marriage become her guardian z and it would be incon- 


of another guardian ; ſo here ſhe, from her marriage, 
became under the care and guardianſhip of her huſband, 
and he was capable of aQting for her, and conſequently 
the adminiſtration granted during the minority of the four 
was then determined in the ſame manner as if ſhe had at- 
tained her age of twenty-one years ; and then the plaintiff 

;nes,. during the minority of the four, had no right to 
Ls this bill, and that the demurrer was good ; and for 
this were cited 5 Co. 29. Princes caſe, 6 Co. Sir Meyle 
Finch's cafe, 1 Satk; 39 and that the only caſe againſt it 
was 2 Jon. 48. and they alſo cited the opinion of Juſtice 
Twiſden, 1 Vent. 103. But on the other fide it was ar- 
gued, that the court was clear of opinion, that the admi- 
niſtration in this caſe did not determine by the marriage 


means clear, even in the caſe of the infant executrix, that: 
if ſhe married under the age of ſeventeen, that the admi- 
niſtration granted during her minority was thereby deter- 
mined ; that this was not the principal point in Prince's 


caſe, but only the opinion of, or an obiter caſe put by my 
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thing; ot in” a particular place, yet they never grant ad- 
miniſtration as to an undivided third. or fourth part of the 
ſame thing, for then who ſhould bring the aRion for- it} 
as of a horſe, or other entire thing? The huſband, in 
this caſe, would be infitled but to a fourth part of it in 
right of his wife ; and muſt there be ſeveral adminiſtra: 
tions granted for one'and the ſame thing? This would 


be abſurd, as well as to aftions to be brought by them; | 
as to aCtions brought againit them z that if the admini- 


ſtration is determined by the marriage, it will be to nd 
manner of purpoſe to make application to the ſpiritual 
court ; they will not grant it to the huſband, and the wife 
being ſtill under age, they muſt grant it to. ſome othet 
perſon during the minority of her and her' three ſiſters; 


as it was before, and then it would be a vain thing to de- 


termine it; that the ſpiritual court, by 31 £4. 3. is to 
grant adminiſtration to the next of kin, which the huſ- 
band is not in this caſe; that the law takes notice of an 


executor before probate, and he may do ſeveral things be- 


fore probate, but the power of an adminiſtrator is derived 
to him only by the letters of adminiſtration ; that if the 
huſband . has no right to claim the adminiſtration in this 
Caſe, no more has the wife ; for ſhe being ſtill under age, 
as well as the other nieces, the court will grant admini- 


tration to none of them, or if they would, might grant 


it to any of the others as well as to her, it being in the 
diſcretion of the ordinary; and if the ſpiritual court ſhould 
grant adminiſtration to the huſband, that is not de jure, 
that he is intitled to it, but they may grant it to him as 


they would to any other perſon. So'the court was of 


opinion, that Fones {till continued adminiſtrator during 
the minority of the four nieces, notwithſtanding the mar= 
riage of one of them ; and that ſuch adminiſtration did not 
determine till one of them came to the age of twenty-one 
years, and ſo over-ruled the demurrer. 2 Bac. Abr, 382, 
383, 324. Hil. 1730, Jones v. Ld. Strafford. BR 
Although it ſeems clear, that the authority of an admi-. 
niſtrator durante minoritate of an infant executor deter- 
mines at ſeventeen, and that of an adminiſtrator durante 
minoritate of an infant who is intitled to adminiſtration, 
at the age of twenty-one; yet if an aCtion be brought 
againſt ſuch an adminiſtrator, the plaintiff in his declara- 


Lord Coke; and the ſame caſe was reported in Cre. Eliz.' tion need not aver, that the infant is till under thoſe 
718. and 1 And. and there nothing ſaid-of it ; that in the| ages; for this is a matter more properly within the conu- 
office of executors, ſuppoſed to be written by Juſtice| ſance of the defendant, and if his power be determined, 
- Dederidge, he much marvels at this opinion of the Lord 


Coke ;, that in the ſpiritual courts, where theſe admini- 


nor will in ſuch caſe grant probate of the will or admini- 
ſtration, but look upon the wife, as to this purpoſe as a 
feme ſole, and that the only power. which the huſband has 


by which he is in many caſes enabled to pay and receive, 
and to'aCt for his wife ; but the property of none of the 
goods or chattels, which the wife has as- executrix or ad- 
miſtratrix, is veſted in him ; for if ſhe ſurvive, they. like- 
wiſe ſurvive to her, and if ſhe dies firſt, there muſt be an 
adminiſtration de bonis non of her teſtator granted to an- 
other ; and if this be fo in the caſe of an infant feme exe- 
cutrix, that the adminiſtration granted during her mi- 
nority does not ceaſe by her marriage, much leſs in the 
preſent caſe ; for here the adminiſtration is granted to the 


ann etaiis attigerit ; (o that by the expreſs words of the 
adminiſtration, it is not to determine ſooner ; and though 
it does then determine, when any one of the four attains 
her age of twenty-one years, that is not the preſent caſe ; 


one, and the huſband has nothing to do with it ; he, by 
his marriage, is not become next of kin to the teſtator, 
nor will: the-ſpiritual court grant adminiſtration to him ; 
and if the marriage were to be a determination of the firſt 
adminiſtration, he could not ſucceed to it, for in that caſe 
the adminiſtration could only be granted to the wife, 
nay, they would not grant it to the huſband and wife 


whole perſonal eſtate, as an infant executrix is, but only 


obtains judgment, he may bring a ſcire facias againſt the 


he ought to ſhew it ; but he cannot-objeCt it, eſpecially 
after he has taken iſſue on another point, which is an ad- 
miſſion that his authority ſtill continues. Hob. 251. Cro. 


Fac. 590. 1 Rel. Rep. 400. - 5 Co. 29. a, 1 Rol. Abr. 
910. EYE 


But it is ſaid, that if ſuch an adminiſtrator brings an 


ation, he muſt aver, that the infant is ſtill under age, 
becauſe it is a matter within his conufance, and the thing 
that intitles him to the aCtion ; but in this cafe alſo it 
hath been” adj we ren the defendant muſt take advan- 
tage of this omiſhon by way of plea or demurrer, and cat- 
not object it after he has joined iſſue with him on another 
point, which admits the continuance of his authority. 
Hb. 51. Cro. Fac. 590. Cre. Car. 240, | 
But if an action of debt be brought againſt an admini- 


 ſtrator generally, and the defendant pleads in abatement, 


that adminiſtration was granted to him during the mi- 
nority of his wife, he mult aver, that"the wife is till liv- 
ing ; for though he was a ſpecial adminiſtrator at firſt, yet 
if his wife were dead, he might be adminiſtrator gene- 
rally, as the declaration ſuppoſeth. Comb. 465, 


It ſeems to be clearly ſettled, that if an adminiſtrator - 


durante minoritate brings an aQion, and recovers, and then 
his time determines, that.the executor may- have ſcire 
facias upon that judgment. 1 Rol. Abr. 888, 9. Cre. 
Car. 227. .2 Brownl. 83. Godb. 104. 1 Lev. 181. 
1. Keb. 750. 1 Vern. 25. 

Alſo it hath been held, that if ſuch an adminiſtrator 


bail, and they cannot object, that the infant is of full age ; 
for the recognizance being to the adminiſtrator himſelf 
by name,. though he be adminiſtrator durante minori tate 
tantum, yet he may have a /e'*efacias againſt the bail. 2 


i 
ritual court may grant| adminiſtration as to a patticular 
Vor, I. N*, 6g, | | 
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Adminiſtrations de bonis non are granted in the follow- 
. Ing inſtances: 1. If a perſon dies inteſtate, and admini- 
ſtration is granted to F. S. who dies without having admi- 
niſtered all the inteſtate's goods, in this caſe the ordinary 
muſt grant adminiſtration of the goods unadminiſtered 
to another ; for the firſt adminiſtrator cannot continue the 
truſt repoſed in him to his executor or adminiſtrator, 
becauſe he has no intereſt but what he derives from the 
act of the ordinary. Swinb, 396. 1 Rl. Abr. 907. 
Vaugh. 182. | 

So if an executor dies inteſtate, adminiſtration de bonts 
non cum te/laments annexo of the teſtator muſt be granted 
by the ordinary z for they are not devolved on the admi- 
niſtrator of the inteſtate, becauſe he had them zn auter 
droit, in order to diſcharge the: truſt repoſed in him ; but 
if the executor makes his executor, then the truſt is de- 
volved on him ; and after payment of the debts and lega- 


cies of the firſt teſtator, he has an abſolute property in the 
goods. 1 Rol. Abr. go7. Yaugh. 182. | 


If the executor dies before probate, though he admini- ; 


ſteced in part by diſpoſing of the teſtator's goods, &c.. yet 
his executor cannot be executor to the firſt reftator ; but 
in this caſe there is not an adminiſtration de bonis non ad- 
miniſtrat' granted, but an immediate adminiſtration, be- 


cauſe the executor died ante onus executivnis teflamenti ſuper 


fe ſuſceptum, which is the foundation the ſpiritual courts 

proceed upon, 1 Kol. Avr. 907. 1 Salk. 305. Dyer 
£. 

No if an executor refuſes adminiſtration with the will 

annexed, it is to be granted to another. 9 Co. 37. 

In theſe caſes adminiſtration is to be granted to the 
next of kin to the firſt teſtator or inteſtate ; but if the teſ- 
tator appoints a reſiduary legatee, ſuch legatee is intitled 
to adminiſtration. Dyer 372. a 1 Show. 25. 3 Med. 

ge. I Vern. 200. 

An. adminiſtrator de bants non is intitled to all the goods 
and perſonal eſtate, ſuch as terms for years, houſhold 
goods, &c. which remain in ſpecie, and were not admi- 
niſtered by the firſt executor or adminiſtrator ; as alſo to. 
all debts due and owing to the teſtator or inteſtate. 1 
Salk. 306. Skin, 143. < 

Alſo it is held, that if an executor receives money in 
right of the teſtator, and lays it up by itſelf, and dies in- 
teſtate, that this money ſhall go to the adminiſtrator de 
bonis non, being as eaſily diſtinguiſhed to be part of the 
teſtator's eſfefts, as goods in ſpecie. 1 Salk. 306. 

But if A. dies inteſtate, and his ſon takes out admini- 
ftration. to him, and receives part of a debt,” being rent 
arrear tothe inteftate, and accepts a promiffory note for 
the reſidue, and then dies inteſtate ; this acceptance of 


the note is ſuch an alteration of the property as veſts it |8 


in the ſon, and therefore on death it ſhall go to his ad- 
miniſtrator, and not to the adminiſtrator de bonis non. 1 
Vern. 473. See 2 Vent. 362. 1 Rol. Abr. 380. 

If a feme executrix to F. $S. takes a huſband, and the 
huſband and wife bring an aCtion of debt upon an obliga- 
tion in right of the wife, as executrix to F. $. and they 
have judgment to recover the debt with damages and coſts; 
if the wife dies, the huſband cannot take out execution, 
for he is not intitled to the thing recovered, but it ſhall 
go to the ſucceeding adminiſtrator of F. $, 1 Rol. Abr. 

39. 

But yet in theſe cafes, though the adminiſtrator de bonts 
1m was intitled, yet he could not ſue out execution, be- 
cauſe he was not privy to the judgment, and therefore 
was driven to a new aCtion. Yelv. 83. Cro. Car. 4 
Latch 140. Paim. 443. 1 Saund. 149. 1 Sid. 29, But 
this being very inconvenient, by ſtat. 17 Car. 2. c. 18. 
(made perpetual by 1 Fac. 2. c. 17.) it is enafted, « That 
where any judgment after a verdict ſhall be had by or in 
the name of any executor or adminiſtrator, in ſuch caſe 
an adminiſtrator de bonis nm may ſue forth a ſcire facias, 
and take execution upon ſuch judgment.” 


3- Of the manner of appointing an executor, and of ap- 
pointing co-executors ; where they muſt anſwer for each other's 
acts ; and where they muſt jointly ſue and be ſued. | 

. Here we muſt firſt obſerve, that the appointing an ex- 
ecutor is an cllcntial part of a will ; for if a man makes 


ſeveral deviſes, &c. and appoints no/executor, he dies ; 

teſtate as to his, goods and chattels ; but though Pg 
nification of the teſtator's mind as to the diſpoſition of big 
goods, fc. be no more properly to. be called a teſtament 
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than every deed, wherein he exprefles his mind to grant 


luch and. ſuch things, may be called a teſtament; yet it 
1s not altogether of no force and validity; for ſince ther 
is an expreſhon of the teſtator's mind for the diſpoſition 
of his goods in this or that manner, ſo far it ſhall be of © 
effect, that the diſpoſition ſhall be made according as he 
hath expreſſed his mind, and therefore ſhall adminiſtra. 
tion be. granted to the next of kin cum codicillo annexo, as 
it is where a perfect will is made, and an executor refuſes, 
Godolph. 576, Off. of Ex. 3. Noy 12. | 
On the contrary, the bare naming an executor in the 
will, without giving any legacy, or appointing ariy thing 
to be done, is ſufficient to make it a will, and as. a will 
it is to be proved ; for the naming of executors is by im-. 
plication a gift or donation to them of all the goods, chat- 
tels, credits, and perſonal eſtate of the teſtator, and the 
laying upon them an obligation to ſatisfy the teſtator's 
debts to the juſt value of his goods and chattels. Cadalph, 
82. Off. of Exec. 3» | _ | 
But although the appointing an executor be an effential 
part of a will, yet it ig not neceflary that the teſtator 
ſhould make uſe of the word executor in conſtituting him, 
for any words which ſhew his intention, that ſuch a one 
ſhould be executor, are ſufficient ; for a man's will being 
ſuppoſed his laſt a, and made when he is inops conſilii, and 
1s to receive a favourable interpretation. Off, of Exec, 8 
Godolph. 82, 83. Dyer 90, | |; 7-6 
Therefore if the teſtator ſays; that he commits all his 
goods to the adminiſtration, or to the diſpoſition of A. B. 
in this caſe A. B. is as effeQtually made executor, as if 
the teſtator had made uſe of the word executor ; ſo if the 
teſtator appoints that 4. B. ſhall diſpoſe of the goods in 
his cuſtody, he is thereby made executor of theſe goods ; 
or if he ſays, / make A. B. lord of all my goads; or, 
leave all my goods to him; or, I make A. B. legatory of all 
4 goeas ; or, 1 leave the reſidue of my goods to him. Godolph, 
3 4 
So if the teſtator ſaith, I will that 4. B. be my execu- 
tor, if C, D. will not; in this caſe C. D. is appointed 
executor, and may, if he pleaſes, be admitied to the exe- 
cutorſhip, and exclude 4. B, Godolph. 83. | 
90 if the teſtator, ſuppoſing his child, his brother, o 
his kinſman to be dead, ſays thus in his will, Foraſmuch 
as my child, my brother, &c. is dead, I make A, B. 
my executor ; in this caſe, it the perſon, whom the teſta- 
tor thought dead, be alive, he ſhall be executor. Godolph. 
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Alſo if the teſtator, being aſked by another, whether 
he doth make 4. B. his executor, doth anſwer, Yea, I 
do; or, what elſe? or, why not? or, whom elſe ſhould I 
make executor © or, 1 cannit deny it; or other words to 
that purpoſe, animo te/tandi, this amounts to an affigna- 
tion of A. B, executor. Godolþh. $3. 

So if the teſtator make 4. B, or C. D. his executor, 
in this caſe they ſhall -both of them be executors ; for «r 
ſhall be here conftrued and, rather than the party, for 
this uncertainty, ſhall be ſaid to die inteftate, Godolph. 
84. . | | 
But if 4. be made an executor, and B. a coadjutor, 
without more, he 1s not by this an executor with 4. nor 
hath ſuch coadjutor or overſeer any power to adminiſter, 
or to intermeddle otherwiſe than to counſel, perſuade, 
and adviſe. Off of Execut. 9. 1 Rol. Ab. 914. 

It is ſaid, that an appointing him executor who is 
named in ſuch a note left with C? D. is not a ſufficient 
making of him an executor at all; but according to 
Gadolph. this muſt be underſtood, that it is no ſufficient. 
appointing of an executor tv make it a written will, be- 
cauſe the appointing an executor is left out of the will ; 
but ſurely it will be a good nuncupative will, if not: a 
good written will ; for why ſhould not ſuch an appoint- 
ment be good in caſe where. the. teſtator had made- a diſ- 
poſition by writing, as well as if he appointed an execu- 
tor by word of mouth, where he hath made diſpoſition by 
| wfiting of his goods and chattels? Gogdoiph, 76. | 
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If one appoint my executor to be his executor, and die, 
:f the will be not void for uncertainty; yet he is dead in- 
mftate until [ die, and die teſtate ; but if I die inteſtate, 
then he is inteſtate alſo. Godelph. $8, ; | . 

Tf there be demonſtration in a will, that is only added: 
as deſeriptio perſon, and that is falſe ; yer if the perſon be 
well enough known'with it, that is ſufficient; as if the 
teſtator appoints his fon Thomas, who was lately married, 
to be his executor, that is well enough, though he be not 
married. Godolph. 85. | ; 

Any word ina will, that ſuſpends the aſſignation of an 
executor, in expeCtation of ſome farther events, makes the 
executorſhip conditional ; bur if the condition be contrary 

To the former part'of the will, it is void; and if one 
makes two executors, provided that one ſhall not admini- 
ſter, this is void. Off: of Exec. 10. Godolph. 40. 


A condition ought properly to relate to ſomething in" 


contingency, that may, or may not be; for if it be ſub- 
- + to no contingency, either in ſubſtance or circum- 
ſtance, it is no condition ; as if 4. makes B. his executor, 
upon condition that the ſun riſe ten days after his death, 
he is executor ara gps 6 for there is no contingency to 
ſaſpend his being fo. 50 if the teſtator makes A. his ex- 
ecutor, upon condition the teſtator's wife and daughter 
be alive at the time of the death of the teſtator, and he 
never had any daughter, the will is abſolute, for there is 
nothing poſſible to overthrow it ; and in-ſuch caſe, where 
there is nothing to be a COnmiigency: the adding of a 
condition .can be mterpreted nothing but the making an 
zlicitous grant. '' So captious conditions, that are contrary 
- to the diſpoſition made,” are void, becauſe they cannot be 
ſuppoſed to be' made with any other deſign than that a 
man ſhould avoid his own grant. Godolph.' 4% 
; Neceſſary conditions, *either in reſpe& of faCt or law, 
are of no manftet of force; for it 'is in vain to require 
that which .muſt neceſſarily be; impoſſible conditions in 
reſpe& of law, perſons, - nature, or -contrariety, 'are in 
themſelves void, and therefore'never hinder an executor- 
ſhip. | Godolpb. 44. L NED | 
if ar executor- is appointed, upon, condition that he 
gives ſecurity before ſuch a day to perform the will, or 
before he takes upon him the adminiſtration, he muſt in 
thoſe caſes perform the condition before he is cotnplete. 
executor. Offic. of Execut, 11. TY | 
But in caſe of arbitrary conditions, the executor hath 
time, during his life, to perform the condition in, and 
may enjoy. the executorſhip in the mean time, + unleſs the 
Judge appoints a time for him to perform the condition 
in ; but if the Judge appoints time' and place, and the 
' executor do it not, then is the condition broken, and the 
perſon inteſtate, and ſo adminiſtration is to be granted to 
the next of kin. Godolph. 43, 78. | 0 
| Thetime may be limited when the executorſhip ſhall 
begin, and that either certainly, or with reference to con- 
tingency ; for by our laws it is lawful for a teftator to 
appoint his executor either from a'certain time, or until a 
ecrtain time, and in the mean time adminiſtration may 
be committed to the next of kin, or to the widow ; and 
the a& done hy ſuch adminiftrator cannot be avoided by 
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at all. 1 Salk. 297, | 
are of leſs value than the rent reſerved thereon ; in an 
action brought againſt hima in' the gdebet and detinet, he 
muſt plead ſpecially, that he has not affets, and that the 
land is of leſs value than the rent, and demand judgment, 
if he ought to be charged in the detinet tantum ; and: this' 
will free him from being charged de bonis ropriis ; for 
otherwiſe the premifles ſhall be preſumed to 4 
| value than the rent.” Yelv. 103. Cre. Fac. 549. i Med. 
185: 1 Salk, 2979, þ EH EDN ova 

f a man appoints ſeveral executors, they are eſteemed 
in law but as one perſon, repreſenting the teſtator, and 
therefore the as done by any one of them, which relate 
either to the delivery, gift, fale, payment, poſſeſſion, or 
releaſe of the teſtator's goods, are deemed the aQts of-all, 
for they have a joint and entire authority ove? the whole. 
Godolph. 134. Off. of Execut. 95. 1 Rol. Abr, 924. 

Hence it hath been adjudged, that if the teftator dies 
poſſefſed of a leaſe for years, and having made two execu- 
tors, one of them grants all his intereſt to a ſtranger, that 
the whole term. paſſes ; for each had an entire authority 
and intereſt different from other joint-tenants. Dyer 23. 6, 
pl. 146. Cre. Eliz. 347. GT 

And for this reaſon it is held, that if one executor 
grants or releaſes his intereſt in the teſtator's eſtate to the 
other, that nothing paſles thereby, becauſe each was poſs 
ſefſed of the whole before. 'G:doiph. 134 

| Alfo it hath been adjudged, that if an obligee makes 
two executors, and' dies, and one of them delivers the 
obligation to a ſtranger in ſatisfaftion of a'debt due from 
himſelf, and dies, that'thoogh 'the debt does not paſs 
the aſſignment, being a choſe 
aſſignable ; yet by this delivery the party hath fuch an in- 
tereſt in the paper and wax, that he may jullify the de- 
tainer in an aCtion of detinue brought againſt him by the 
ſurviving executor. '2 Rol. Abr. 46. * Dyer 23. b. Cre, 
Eliz. 478. PTS Wo" 6c 
"It is clearly agreed, that one executor ſhall not be 

charged with the wrong or deva/tavit of his compinion, 
and ſha] be no farther liable than ſor the aſſets which came 
to his hands; and therefore where an action was brought 
againſt two executors, and the jury fqund that the two 
and another were made executors, and thai the third 
waſted the affets to the amount of 600 /. and Jed, and 
that only 167. came to the hands of the two others ; the 
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than the 16 7. for that it was the teſtator's folly to truſt 
ſuch a perſon, which muſt not turn to the prejudice of 
the other executors. Godolph, 134. Off. of Execut, 100, 
Cro.' Eliz. 318. Ke: 4 | | 

Alſo it hath been held in Chancery, that if there be two 
executors, and they join in a receipt, and one only re- 
ceives the money, as to creditors, who are to have the 
utmoſt benefit in law, each is liable for the whole, though 
one exccutor alone might give a diſcharge, and the join- 


the executor afterward ; and in this ſenſe the fame per- "8 of the other way unneceffary ; but as to legatees, and 


ſon may be faid to die partly teſtate and partly inteſtate, 
which by the ſtrifneſs of the Civil Law is not allowable. 
Godolph. 771.. Hob. 265, 6. ' 

' Bo a perſon may appoint, that 7. 8. ſhall be executor 
till his fon comes of age, or for any limited time he 
pleaſes. Off. of Exec. 10. 

'The teſtator may limit and divide' the power of his ex- 
ecutors'in the following manner : firſt, he may make /. 
his executor 'for his plate and houſhold ſtuff; B, for his 
theep and cattle; C, for his leafes and eſtates' by extent ; 
and D. for the debts due'to him: or, ſecondly, he may 
appoint. executor for his goods in the county of 8. B. 
for his goods in the county of N, and C. for his goods in 
the county of H.. Off of Execut. 12, Godolph. 78. 1 
Ral. Abr. 914. © 2 | | 

And though-ſeveral executors are pporned with ſepa- 
Tate and diſtin powers, yet'is the will but one'will, and 
needs only one probate, , ON of Execut, 13. 
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other; for the joining in. the receipt is 'only matter of 
form, the ſabſtantial part is the aCtual receiving, and this 
only is regarded in conſcience. 1 Salt. 318. . LIES 
If A. deviſes legacies, and makes B. and C, his execu- 
tors, and B. makes C. and D. his executors, and dies, 
and they poſſeſs themſelves of the eftate of 4. they,ma 
be both charged in equity ; 
executorſhip ſurvived to C, and-D. is not privy, yet the 
eſtate of 4, in whoſe hand ſoever, ought to be liable, x 
Chan. Ca, 57. b- "I 7 os” ; 
. One executor cannot regularly ſue another of his co- 
executors touching any thing relating to their teſtator's 
will, or that is within the power, duty, or 
executor. Off. of Execut. 99, Gadolph, 135, 


But if the reſidue of the perſonal eſtate, after debts and 


q <a, be deviſed to both-the executors, one of them 


p may 


5 


i But if aiperfon is-made executor without any limita- 
tion or reſtriction, he cannot take out adminiſttation: for: 
part, but muſt renounce the executorſhip in toto,” or not 


Therefore if an. executor has a term, and the premiſles 


e of greater 


. . by 
e in aQtion, and not properly 


court held, that they ſhould be chargeable for no more 


thoſe claiming diſtribution, who have no remedy but in . 
equity, the receipt of one executor ſhall not charge the 


for though in point of law the | 


or office of an 
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 maay ſue the other in the ſpiritual court for a moiety ; for 

this is in the nature of a gift or legacy to him, and he 

may bring treſpaſs againſt the other executor, if he takes 

it out of his poſſeſſion; or detinue, if he detains it from 

him. OF. of Execut. 99, Gedolph.. 135. nts 
A joint executor was charged with payment of a le- 


gacy out of his moiety of the ſurplus, though he had left | pleas, and that ſhall be tried which is beſt 
the money in the hands of the other executor, from |and moſt peremptor 
whom the legatee had received intereſt, as well as a divi- 
dend out of his eſtate after he became bankrupt. Lord 


Razm.' 1320. 
As executors 1 


Ex. 95. Gedelph. 134. 


n repreſenting the teſtator make but one poſe ; form of proving a will, 
perſon, they are all regularly to ſue and be ſued. Of. of | It appears to have been a matter of 


E'. X. E 
ſame, and that without 'namin 
which is cited 38 Ed. 3. 9. 

It 1s faid, that executors, when ſued, c 
diſtin& pleas, becauſe they repreſent but'one 
could have but one plea, if he was living ; 
to be-holden by others, that executors may 


g himſelf executor ; for 


annot plead 
perſon, who 
but it is ſaiq 
plead diſtinct 
for the teſtator, 


to ſettle the controverſy, 
Execut. 98. Godolph. 136. ny. Of. f 


4+. Of the probate of wills, and juriſdition for that Pure 
and of entering a. caveat. 


great cont 
to whom the probate of wills aud granting adroinifireng? 


But if debt be brought againſt an executor, and he |did originally belong, and whether theſe were matters en- 
pleads that 7. S. is co-executor with him, and he is not |tirely of eccleſiaſtical cognizance ; but it ſeems now to be 
named in the writ, without averring that F. S. had ad- | the better opinion, that the probate of teſtaments did not 
miniſtered, the plea will be ill ; for although when an ex- | originally belong to the eccleſiaſtical juriſdiction, but to 
ecutor. ſues, the defendant may plead another executor -not | the reſpective lords of manors. where the teſtator dieg 2$ 
named, without ſhewing that the other hath adminiſtered, | all other matters did. 2 Bac. Abr. , 298. 7 


becauſe he cannot know whether the other hath admini- | LZindwood 174, verbo Approbatis, ſays, ook the 
ſtered or not; yet when an executor is ſued, if he pleads | diftion of the eccleſiaſtical court, 


Juriſe 
touching teſtamentary 


another executor not named, he ought to go forth and | matters, is by the cuſtom of England, and not by the ec- 


fay, that he has adminiſtered, for that Jlies in his own | clefiaſtical law. —— 7/ilkins 78. Lamb. Saxon Laws, 


conuſance. 1 Lev. 161. 1 Sid. 24%. 


Alſo if an aQtion be brought againſt one executor, 
where there are more, if that' one executor doth not 
plead that matter in abatement, but plead to the aCtion, | was in the county courts. 


make it appear, that the biſhop and ſheriff ſat 9h in | 
the county courts; and by the Saxon laws, which they 
give us, it plainly appears, that the probate of teſtaments 
Seld, Eadmerus 167, gives 


he ſhall never have the advantage of ſuch a plea afterwards, | the charter of //;/liam the Conqueror, which firſt ſepa« 


Carth, Or. 


rated the eccleſiaſtical court from the civil ; but this char- 


If .two- executors ſue, and ſet forth themſelves to be | ter does not mention matters teſtamentary, or the pro- 
executors, and that they proved the will, but upon the | bates of, wills, to be of eccleſiaſtical conuzance, but on] 


probate ſet forth it appears that one proved the will, and 
the defendant pleads this jn abatement, a reſpondeas ouſter | anime, were to be of that conuzance. 


ſays, that the crimes that were to be proſecuted pro ſalute 
And therefore, 


will be awarded ; for both have the right in them, and | according to Selden, Eadmerus 168. the eccleſiaſtical ju- 
he that did not prove may come in when he pleaſes, but | rifdiftion did not prevail herein till the time of Rh, 2, 


cannot refuſe during the life of him that has proved. 1 


Salk. 3. 


at which time the. clergy got the King to publiſh the law 
of Willam the Conqueror, and confirm the ſame, and 


If a man appoints two executors, there ſhall be ſum-| that no matters of eccleſiaſtical conuzance ſhould be tranſ- 
mons and ſeverance, becauſe one of the executors may | aCted in the county, court | this is the charter of 2 Rich, 2. 
releaſe, yet ſuch a releaſe is a deva/tavit in him; but if | Membrano 12. No. 5. and is mentioned in Selden's Ead- 
he will not proceed at law, it is no deva/fauit in him, | merus 168. From henceforward the clergy had the whole 
and therefore both executors being only truſtees for the | juriſdiCtion of: wills, becauſe the county court could not 


perſon deceaſed, they ſhall not be compelled to go on to- 


receive the probate, and the King's court could not in- 


gether ; but if one refuſes, the other may bring his aCtion | termeddle with it, becaufe by a charter in Zenry the Firſt's 
in the name of both, and have ſummons and ſeverance ; |reign, :the;King's tenants who owed ſuit to it, were en- 
for otherwiſe each co-executor might, by colluſion with |abled to diſpoſe of their perſonal eſtate for the good of 
the debtor, and not proceeding, keep the other from re- |their ſouls, and of this the clergy were thought to be the 


covering aſſets, and not create a deva/{avit in himſelf ; but | propereſt perſons to take care. 
aftet ſuch ſummons and ſeverance he does not proceed for | of Gregs and Fox. 


Plow. 179. in the caſe 
Hence in Fitz, Abr. tit. Teflanint, 


a moiety, but, as repreſentative of the teſtator, proceeds | 148. it is ſaid by Fairfax, that it was but of late the 
for the whole the teſtator was intitled to, Cro. Car. 420. | church had the probate of wills, and he ſuppoſes that it 


2 Ral., Abr. 98. Off. of Exec. 96, 104. 


was given to them by ſome aC& of parliament ——And 


Therefore if there be two executors, and they bring an | in the 11 H. 7. Fineux afferts, that the probate of, wills 
action of debt, and one of them is ſummoned and ſevered, | did not belong to the ſpiritual court by the eccleſiaſtical 
and the ſevered perſon dies, the writ ſhall not abate. Cyo. | Jaw, but came to them by cuſtom and uſage. —— And 


Eliz. 652. Co. Lit. 139. 


with theſe opinions Lord Coke agrees in Henflow's caſe, 


If debt be brought againſt ſeveral executors, and one | 9g Co. 38. and on theſe foundations concludes, that when 
appears, and the other makes default upon the grand dif- | the will is proved in the eccleſiaſtical court, the court has 
treſs, the court may proceed againſt him that appears ; | executed its authority, but the executors are to ſue in the 
and if the plaintiff recover, judgment ſhall be againſt all temporal courts to get in the eſtate of the deceaſed. 


the executors for the goods of the teſtator ; and the 25 


- But however it might have been formerly, it is now 


Ed. 3. cap. 17. which gives a captas in debt, has been al- | certain, that the ſpiritual court is the only court, except 
ways conſtrued within the equity of the 9g £4. 3. fo that | in very few inſtances, (ſee Of. Ex. 43.) that bas juriſ- 
if there be ſeveral executors defendants, and cepi is re- | dition of the probate of wills, and, as incident to ſuch 
turned as to one, and a non ef? inventus as to the reſt, the | juriſdiction, hath power to determine all thoſe matters 
plaintiff ſhall proceed againſt him that appears, and ſhall | that are neceſſary to the authenticating of them. Hence 
have judgment agaiuſt all ; for the default upon a captas is | it hath been adjudged, that if the ſeal of the ordinary ap- 


the ſame as upon the grand diſtreſs... 1 Salt. 312. 


- If one executor hath the poſſeſſion of the teſtator's 


goods, which are taken from him, both muſt join in an 
ation of treſpaſs ; for the poſſeſſion of 'one is the poſleſ- 
ſion of the other ; and if one only ſhould bring the aCtion, 


and the other ſhould releaſe it, ſuch' releaſe would be 


ood. - 19 Hen. 6. 65. 16 Hen. 7. 4. 3 Leon, 209. 
. P. per Coke ; but in Godslph. 134. and Off. of Ex. 104. 
it is ſaid, that if goods be taken out of the poſſeſſion of 
one executor, he alone may maintain an \aCtion for the 


pears to the probate, it cannot be ſuggeſted or given in 
evidence in the Common Law courts, that the will was 
forged, or that the teftator was non compos, or that another 
perſon was executor ; but it may be given in evidencey 
that the ſeal was forged, or the will repealed, or that 
there were bona notabilia, becauſe theſe are not in contra- 
diction to the real ſeal of the court, but admit the ſeal 
and avoid it. | Raym. 405, 406. 1 Sid. 359. 1 4 
235:  Vaugh. 307+ 1 Show, 293+ Hard. 131. 2 Role 

br. 299. Carth. 143. CES FEES Wa 
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not give the 


rty 
= he. ma 
kyow wheth 


bona peritura, Al 
dren, or to pious uſes. Godo!ph. 61, 62. | 

The time of proving a will is left to the diſcretion of 
the Judge, according as the circumſtances of the Caſe 
ſhall require or admit z but regularly it ought to be inſi- 
nuated or brought in to be proved within four months 
after the teftator's death. G-dalph, 61. 

'Teſtaments may be proved either in common form, as | 
where there is no conteſt about the will, but the exe-| 
cutor preſenting the will before the Judge, without citing 
the parties intereſted, doth depoſe the ſame to be the true, 
whole, and laſt will of the teſtator, and thereupon the 
Judge does allow the will, and fixes his feal and probate 
toit. Godo/ph. 62, Or a will may be proved in form of 
law, as where it is exhibited before the Judge in preſence 
of the parties intereſted, as the widow. and next of kin ; 
and then the proof examined and fully heard, and at laſt 
allowed. Geodelþph. 02. 

The difference between the two probates is this : where 
a will is proved in common form, it was, at any time af- 
terwards within thirty years, to be queſtioned and called 
in debate, which it cannot be in caſe'it be proved in form 
of law. Godolph. 62. | 

If the executor refuſes to prove the will, or if there be 
a will and no executor named, the ordinary 1s to commit 
adminiſtration cum te/tamento annexo to ſome proper perſon, 
from whom he may take bond for a faithful adminiſtra- 
tion ; but in caſe there be no will, then he 1s to grant 
adminiſtration to the next of kin of the deceaſed ; and in 
caſe of their refuſal, he may grant it to a creditor, or any 
other perſon -deſiring the ſame ; and if no body will take 
adminiſtration, the ordinary may grant letters zo collef? the 
geods of the deceaſed. Godolph. 61. 

It is uſual, when there is a conteſt about a will, or 
when the right of adminiſtration comes in queſtion, to 
enter a Caveat in the ſpiritual court, which by their law 
is ſaid to ſtand in force for three months, Gedelph. 258. 
Goldſb, 119. 2 Rel. Rep. 6. Cro. Face 463, 4. 

But it is ſaid, that our law takes no notice of a caveat, 
and that it is but a mere cautionary act done by a ſtranger, 
to prevent the ordinary from doing any wrong ; and that 
therefore if adminiſtration be granted pending a caveat, 
this is valid in our law, though by the law in the ſpiritual 
court, it may be ſuch an irregularity as will be ſufficient 
to rl it. 1 Kol. Rep. 197, Cro, Fac. 463» 2 Rel. 
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In the caſe, of: one Officy, where admitif tation wad 
granted to him pending a caveat, and no-.notice taken: 


on a motion for a probibition in bebalf of Offley, it wag 
urged, that the ſpiritual court having once granted admis 
niltration, they had executed their authority, and have 
no power over the adminiſtrator afterwards; and a caveat. 
is only for* private information of the Judge, but does not 


ſuſpend their juriſdiftion; it is con/ilium, . but not pre. 


'FÞ 
it, or of the party that entered. it, atid for this cauſe there - 
was a Citation to 'have this adminiſtration repealed z and 


ceptum ; no countenance was ever given to it by the law ; - 


bat to give them liberty to repeal adminiſtration for this 


cauſe, were 'to give it,them in all cafes, and then all the 
inconveniencies of compelling diſtributions will follow 
for they may leave out ſome formality on purpoſe to. pre- 
ſerve power over the adminiſtrator, or they may make it 
cauſe of repeal, becauſe adminiſtration is granted to a 


chi!d already. preferred, or the like ; and by 21 Hen. 8. 


they have an eleCtion, which when it is once. made, no 
man can complain, for none have any right or title pres 
cedent ; and for theſe reaſons a prohibition was granted. 


But on another day, on motion for a conſultation, ths. 


court ſaid, that to take from the ſpiritual court all power 
of examining the formality of granting letters of admini- 


(tration, would occaſion undue catching of adminiltrations, | 


and confound and deſtroy all their forms and courſe of 
proceedings, which are in ſome caſes necefſary ; and it 
was not the intention of the ſtatute to alter the courſe of 


granting adminiſtrations, and to eſtabliſh irregular ad- 


miſtrations, but, only to direft the ordinary, and to 
ttreightea the liberty they took upon them before; and for 
che matter of the caveat, we know not what weight and 
regard it may have in their law ; it may be efſentially ne- 
celſary, that where there is a conteſt and competition, 
both parties ſhould be heard before any thing be done, ofr 


the caveat diſmiiſed ; they have a rule, that no adminis }- 


{tration ſhould be granted within fourteen days, that-no 
party may be ſurpriſed ; and we have known an admini- 
{tration granted againſt this rule repealed, though no body 
elſe could pretend any right ; but the ſame day a new ad- 


- 


miniſtration has been granted to the ſame party, and in 


theſe kind of queſtions creditors are concerned ; and it 
may be very miſchievous to throw off and flizht all their 
forms ; wherefore the court would adviſe, and according 


to the report of this caſe in 1 Lev. Moreton and Windham, 
at another day, were for diſcharging the rule for a pro- 


hibition 3 and they held, that granting adminiſtration, 


pending a caveat, was ſufficient cauſe to revoke, and that . 


was like a ſuperſedeas in our law, which made a judgment 


given afterward erroneous z but Kelynge and Twiſden held, 


that the caveat was of no force to hinder the 
adminiſtration; for it is not a judicial a& of the court, 
but only an entry of a memorandum by a clerk in court, 
for the giving of caution ; and being no judgment or re- 
cord of the court, the court of B. R. are as proper judges 
of the force and effeCt of it as the ſpiritual courts, and 
are likewiſe to ſee that they grant adminiſtration accord- 
ing as they are empowered by the ſtatutes; and the court 
being thus divided, there could be no rule for diſcharg- 
ing the prohibition. 1 Lev. 186. 1 Sid. 293. and 2 
Keb, 63, 72» S, Go 


5. What ſhall be deemed a devaſtavit in exccntars, and 
pleadings therein ; order of paying debts and legacies 3 and 
in what caſes an executor may make. himſelf liable de bonis 

roprils. ; 
: A devaſlavit is a miſmanagement of the eftate and ef. 
feCts of the deceaſed, in ſquandering and miſapplying the 


aſſets, contrary to the truſt and confidence repoſed in. 
them, and for which executors and adminiftrators ſhall. 


anſwer out of their own pockets, as far as they had, or 


might have had affets of the deceaſed. Off of Execut. 1 56, 


Godolph, 20 Je | ; 

Executors may. be guilty of a deva/iavit, not only by 
a direCt abule of them, as by ſpending and abuſing the 
effeCts of the deceaſed, but alſo by ſuch acts of negligence 
and wrong adminiſtration, as will diſappoint creditors of 
their debts. Off. of Execut. 157. 
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Therefore 


rant of the. 
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Therefore it hath been held, that if the executor ſells 
the teſtator's goods at an under value, eſpecially if he 
might have got more for them ; or if this were done by 
him for his own advantage, and to defraud creditors, that 


is a deva/tavit, and he ſhall anſwer the real value. Of 
of Ex. 157. Kelw. 59. 3 Leon. 143. 

So if an executor omits to ſell the goods at a good 
price, and after they are taken from him, there the value 
of the goods ſhall be aſſets in his hands; and not what 
he recovers, for-there was a default in him. 6 /7:d. 
I81, 2. 

But if, without any omiſſion of his, goods are taken 
out of his poſſeſſion, and he does not recover fo much in 
damages as the goods were really worth, and that hap- 
pens not through any default of his, he ſhall anſwer for 
no more than he recovers : fo if the goods be periſhable 
goods, and before any default in him to preſerve them, 
or {=]1 them at due value, they are impaired, he ſhall not 


anſwer ſor the firſt value, but ſhall give that matter in 


evidence to diſcharge himſelf ; but if one takes goods 
out of his poſſeſſhon, he muſt ſue him that took them, 
to have an opportunity of diſcharging himſelf of an- 
ſwering more in aſſets than he recovers. 6 Md. 181. 

If the executor releaſes debts due to the teſtator, this 
ſhall charge him to the value of the debt, though perhaps 
he did not receive near ſo much as was due : fo it he re- 
leaſes a cauſe of ation, accruing, either 1n the life-time 
of the teſtator, or in his own time, in the right of the 
teſtator, this will be a devaflavit, Off. of Execut. 158. 
Heb. 66. 2 And. 138. Cro. Eliz. 43. 4 Leon. 102. 
Godb. 29. | | 

Allo it is faid, that if an executor pays money in dil- 
charge of an uſurious bond, entered into by his teſtator, 
that this is a d:va/lavit. Hob. 167. Noy 129. 

It is holden, that if an executor to an obligee in a 
penal bond, after the bond is forfeited, releaſes the pe- 
- nalty on receipt of principal and intereſt, that this is a 
devaſtavit ; but the contrary hereof 1s holden by three 
Judges in Cre. Car. for that the executor in this caſe does 
no more than what in equity and conſcience he ought to 
do'; but if an infant executor gives ſuch a releaſe, it is 
void ; but this it ſeems ariſes from the privilege of in- 
fancy. Off. of Ex. Cro. Car. 490. 

Tf an executor takes an obligation in his own name, 
for a debt due by ſimple contraCt to the teſtator, this 
ſhall charge him as much as if he had received the 
money ; for the new ſecurity hath extinguiſhed the old 
right, and is guafi a payment to him. Off. of Ex. 158. 
Telv. 10, 2 Lev. 189, 

So if the executor ſues a perſon by trover and conver- 
fon, in which he has a right to recover ; and afterwards 
he and the defendant come to an agreement, that he 
ſhall pay the executor fuch a ſum at a future day, and 
the party fails, this is a deva/iavir; and he ſhall anſwer 
ad valorem. 2 Lev. 189. 2 Jon. 88, 8, C. 1 Fern. 
474. 8. C. 

So if an executor ſubmits the debts, or whatever he 
3s intitled to in right of the teſtator, to arbitration, and 
the arbitrators award him leſs than his due; this being 
his own voluntary aft ſhall bind him, and he ſhall anſwer 
for the full value. Off of Ex. 71, 159. 3 Leon. 51. 

If an exccutor negle3 to pay intereſt, and afterwards 
acknowledges a judgment for principal and intereſt, this 
is a devaſiauit. 2 Lev 40. 

If an executor ſells at great under value the goods of 
the teſtator, it is no deva/tavit ;, per Frowicke Ch. }. 
Kelw. 51. a. pl. 5. Trin. 18 H. 7. Anon. 


If executor ſells goods worth 10/7. for a penny, all | 


the ſurpluſage ſhall be adjudged a deva/tavit ; per Fro- 
wicke Ch. J. Kelw. 59. —— The plaintiff may aver the 
under value, and it ſhall be tried ,by jury ; per Prow! ke 
Ch. ]. 63+ 6.—But it is better to fel] under the value 
than to loſe the whole by a total forfeiture, as in caſe of a 
leaſe for years, which comes to the executor ſubje&t to a 
condition for payment of rent, or of a ſum in groſs, and 
no profits accrue to him to enable him to pay it. 
Off. of Ex. 114, 115. 

Adminiſtration durante minore atate of two infants 
executors was granted to another, who poſlefſed himielt 
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Went. | 
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of the goods of the teſtator to the value of 400). and 
when the infant executors came of age they releaſed 6 | 
the adminiſtrator all demands. Adjudged this was a by 
vaſiavit, though the goods never were in their poſſeſſion 
and the releaſe of the infants executors was aſſets, 
| Gedb. 29. pl. 39. 27 Eliz, C. B. Kitleys caſe. 

Surrender of a term by executor, which was deviſeq 
by 4. adjudged a devaſiauit, yet it ſeems A. may have 
this as a legacy notwithſtanding this ſurrender, 34 
358. pl. 487. Trin. 36 Eliz. Carter v. Love. F 
| If one ſues the adminiſtrator, and gives notice, yet he 
may confeſs the aCtion of another that commences his 
ſuit aſter if there is no fraud ; but if adminiſtrator is ſned 
on a bond, and pays another debt on bond withon 
there if he had notice of the ſuit it is a devo/tavir, 
notice 15 material, 


C. B. Searleſs's cafe. 


In a ci. fa. on a judgment, it is ſuggeſted, that defen- 
dant bona, Te. ad wvalentiam, &c. elongavit, vendidit, i5 
in uſum fuum proprium convertit, & diſpeſuit ea intentions 
qued dicta executts non fieret. The ſheriiF found that aſe 
poſuit in uſjum proprium, and defendant appeared and :r1- 
verſed, and it is found by verdict againſt him ; the covct 
will not doubt the ca intentione, and fo he has done a 
tortious aCt in contriving and endeavouring to defraud 
the plaintiff of his debt, which amounts to a devaſtavit, 
Saund, 307. Mich 21 Car, 2. Merchant v. Driver, 

An executor in caſe of a deva/tavit is in nature of a 
truſtee of an eſtate. Chanc. Caſes 304. Mich. 29 Car. 2. 
in Vanacre's caſe. 
| The pevalty of a bond is but 4o /. but the condition 
[is for 200 /. the executor cannot pay it without a decree, 
without a deva/tavit to other creditors z but the payment 
was decreed. 2 Chanc. Cafes 225. Hill. 28 & 29 Car. 
2. Sims v, Urry. 
| Execution againſt the goods of the executor for a debt 
[in jure proprio 18 a devoſtavit nolens volens, 3 Keb: 839. 
in pl. i. Fill. 29 & 30 Car. 2. cites it as held by Rain- 
ford Ch. ). in the laſt term in Norder's caſe. 

It is a d-valauit-to permit intereſt to run in arrear, 
and then ſuffer judgment for it; and want of aſſets to 
pay before the incurring of it by the .adminiſtrator ſhall 
not be intended unleſs it be expreſsly pleaded, 2 Lev. 40. 
Hill. 23 & 24 Car. 2. B, R. Seaman v, Dee. 

Executor confefſes judgment in afſumſit when there is 
another debt upon bond, he muſt pay both, for he might 
have pleaded the bond in bar of the contra debt, which 
not having done, his not having aſſets to pay both is no 
excuſe. 3 Lev. 114. Paſch. 35 Car. 2. C.B. Brita 
and Bathur/t. 
| Place waſted recovered againſt an executor de ſon !crt 
is a devaſtauit, and if there happen to be a rightful exe- 
cutor or adminiſtrator, he ſhall recover 2gainſt the exe- 
cutor de ſon 1;rt, but he cannot get the land from the re- 
verfioner again. 2 Sh;w. 459. Hill, 1 & 2 Face 2. B. R. 
City of Nerwich v. Fehnſon, 

Executor of an obligee takes a goldſmith's note, who 
fails; it is a deva/lavit ; cited as adjudged by Pem/erton 
Ch. J. Vern. 494. Mich. 1687. in the caſe of Barker v. 
Talcot and Shaw. 

Executor lofes a bond due to teſtator. The court in- 
clined to charge defendant with the debt, but ſor the pre- 
ſent directed only that defendant proſecute with effect a 
ſuit brought by him againſt the obligor, in order to recover 
the money on the loſt bond, and refpited judgment 1n 
the mean time. 2 /ern. 299. Trin. 1693. Goodfeliaw v. - 
Burchet. 

A recovery by baron of a feme executrix amounts to 
a devaſtavit at law pro tanto, ſo as to charge huſband and 
wife in their own right. Per Holt Ch. J. but per Rookvy 
J. it is dire aflets at law. Carth. 463. Mich. 10 W. 3+ 
B. R. Yard, Ellard. 

Executor appoints another to receive a debt of tel- 
tatoi's, who will not repay ; it is a deva/lavit. b Mod. 
93. Hill. 2 Ann. B. R. in the caſe of Jenkins v. Plume. 

A term aſligned by an executor in truſt to attend the 
inheritance, ſhall in equity follow all the eſtates created 
out of it, and all incumbrances ſubſiſting vpon it but 
ihe term being by this mean become not allets at wo 
ene 


t ſnit, 
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the executor who aſſigned the ſame is liable to the cre-'| 


ditors as for a deva/ſlavit. Per Lerd Chancellor. 3- 


\ 


I/ms's Rep. 330. Mich. 1734+ in the caſe of Charlton v. | 


1 
: A. is:a creditor by ſtatute 100 /; and B. C. and D. by 
bond 100 /. and the affets in the executor's hands are only 
100 /, executor pays the 100/. to D. this is a devaſiavit 
only as to A. and he is not liable to B, or C. Went. 
Off Ex. 103. I . X 

But if he had only paid'a legacy or debt by conitraCt, 
Jeaving nothing to fatisfy the debts by ſpecialty, then he 
had been equally liable to each of the other creditors, 
viz. to him who could firſt recover, or by the voluntary 
at of the executor could obtain payment, who mult be 
vreferred if the ſum would reach no farther, and there 
Las no creditor by record. Went. Off. Ex. 163. 

R. brought debt againſt f. as executor, and upon 
plene adminiftravit and iſſue upon that, aſſets are found, 
and judgment for the plaintiff, and upon a tear? execu- 
tion was awarded to the ſheriff in another county than 
where the trial was ; that ſheriff may return a nzhz/, and 
is not eſtopped by the verdi& and judgment; otherwiſe 
it is of the ſheriff of that county where the ation was 
brought, for he cannot return. a nihil, &c, but he ought 
to return a devaſiavit, Noy Eg. Robbin's caſe, Cites 9 
H. 6.9. 

If radgivient be given againſt an executor on demurrer, 

and execution be awarded, the ſheriff cannot return nulla 
habet bona te/latoris, but is to return a deva/tavit, as if "it 
had been found againſt the executor by verdict ; for per 
cur”, he has charged himſelf by his own plea. Cre. E. 
102. pl. 9. Trin. 30 Eliz B., R. Stubbs v. Rightwife. 
" Sheriff of the county where the writ is brought ought 
to return deva/fauit, Wc. and thereupon the plaintiff 
ſhall have proceſs in another county ; but a farther queſ- 
tion was, if a ſc. fa, upon re/tatum ſhall iſſue into an- 
other county before the ſheriff of the county where the 
writ was brought had returned a deva/lavit ? For ſome 
conceived that deva/iavit where the writ was brought. 
ought firſt to be returned, and then upon a te/tatum, pro- 
ceſs ſhould iſſue into any county in England, Others 
conceived that ſo it might, though no deva/tavit was re- 
turned on a teftatum, 2 Lee 67. pl. 90. Trin, 31 Eliz, 
in the Exchequer. Noon's caſe. | 

Sci. fa. againſt an executor, why the plaintiff ſhould 
not have execution de bonis proprits, is not to be awarded 
on the ſurmiſe of the party upon a devaſtation, nor in 
any caſe where the judgment is de bonis te/tatoris, unleſs 
it be upon return of the ſheriff where he returns a deva/- 
tavit, Cro. E, 530. pl. 61. Mich. 38 & 39 Eliz. C.B. 
Aldwarth v. Peet. 

The defendant is not concluded by the inquiſition and 
return of the ſheriff, but that he well may traverſe it. 
For otherwiſe he ſhould be without remedy, Cro. ZE, 
860. Gibſon v. Brook. 

In caſe of a devaſiavit by one executor, judgment 
ſhall be general azainſt all for the principal de bonzs te/la 

torts, & /7 non, de bonts of him only againſt whom the 4e- 
va/iavit 1s returned, D. 210. Marg. pl. 23. cites 1it- 
ford”s caſe. = 

In ſcire, factas againſt an executor upon a devaſiaui 
returned ; he pleaded that he had no aſſets at the time of 
the- iſſuing of the /cire facias, abſque hit that he had 
waſted, &c. And this was adjudged to be an ill tra- 
verſe; for his having waſted 1s but inducement; and 
the ſubſtance is, whether or no he had aſſets at the time 
of the firſt action brought. Hardy. 70. pl. 6. Trin. 
1656. in Scacc. The Proteftor v. Hilt cites Mich. 22 
Car. B. R. L:rd Roberts v. Luxton. 

An action of debt lies not on a devo//avit, unleſs there 
be a Jodgaent too. Cart. 2. Mich. 16 Car. 2. C. B. 


Burrel v. Richmond. 


In a judgment againſt an executor a fieri facas iſſued | of 
out to the ſheriff, with a ſcire fiert inquiry, and a devaſ- 
tavit was found according to the common courſe, the re- 
turn whereof was, 20d diverſa bona que furrunt teſla» 
toris, Oc, habuit, qua elingavit & in uſum ſuum proprium 
conve) tit ; it was objeQted againſt this return, that it was 
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not ſaid deva/iavit, for in caſes an executor may juſtly 
convert the goods to his own uſe. | | 

Hale faid, anciently when the ſheriff returned a devaſ® 
tavit, which was not found by any inquiſiton, and to which 
there was no anſwer, it was neceſſary to inſert the word 
devaſiavit, but otherwiſe in a return upon this ſpecial 
writ; for if the caſe be, that he hath not waſted the 
goods, but only eloigned them ſo as the ſheriff cannot 
come at them, the executor is chargeable upon the writ 
de bonts propriis, and this return anſwers the writ. - Vents 
221. Trin. 24 Car. 2. B. R. Blackamore vs Mercer, 

In a ſcire fagias, with inquiry of aflets, and waſte 
found and returned, to which the defendant pleads a 
former judgment, ultra guod, Ec. ſo plene adminifiravit, 
to which the plaintiff demurred, eſpecially becauſe the 
waſte is not traverſed, which is the point of the ingui- 
ſition ; per cur”, it ought to be traverſed, albeit on a y 
facias on a_ judgment plene admini/!ravit be a good plea 
without traverſe of the ſuppoſed waſte in the count ; but 
here the waſte being returned it is otherwiſe. Sed ad- 
Jornatur, 3 Keb, 187, 188. pl: 45. Trin. 25 Car. 2: 
B. R. Bold v. Rice. - 

If feme execatrix ſurvives her baron, ſhe ſhall be 
charged for waſte committed by the baron, but not for 
the coſts returned againſt the baron de bonts propriit, 2 
Lev. 161, Hill, 27 & 28 Car. 2: B. R. Horſey v. 
Daniel, 

In a devaſiavit, an inventory, though not exhibited b 
the party defendant, but by commiſhoners on a commiſ- 
Tion out of the ſpiritual court, &c. was allowed for evi- 
dence, and if defendant do not, or will not exhibit an 
inventory, it ſhall be takn pro confeſſo that he has aſſets z 
per Pemberton Ch. J. 2 Shows 163. pl. 152. Trin. 33 
Car. 2. B.'R. Anon. 


fendant to ſay, nan deva/iavit ad valorem as the plaintiff 
had alledged, becauſe he did not fay, nec aliquam inde 
parce?” ; for if part were waſted the plaintiff ſhall recover 
ſo much, as well as on a fplene adminifiravit, if aſſets be 
found to part of the debt. 2 Shaw. 447: pl. 414. Mich, 
1 Fac. 2. B. R. Blanch v. Gabard. 

Debt on bond againſt an adminiftrator who waſtes 
goods, and dies inteſtate, leaving goods worth 500 /., and 
debts of his own of that value; ſcire facias is brought 
on the new ſtatute againſt his adminiſtrator, and he pleads 
payment of the 50/7. for ſtmple contract debts of the 
waſting adminiſtrator, 'and held good ; for the waſting is 
the charge, and that is of no higher nature, and by that 
ſtatute he is to be in the ſame caſe with his inteſtate, and 
he might have paid his own debt with it. 2 Show. 485. 
pl. 447. Mich. 2 Fac. 2. B. R. Britton v. Buckweorth. 

An adminiſtrator ſhall not be compelled to find ſpecial 
bail upon a bare ſuggeſtion of a deva/tavit ; but in a debt 
upon judgment where a deva/tavit is actually returned by 
the ſheriff he ſhall. Cumb, 206. Paſch. 5 W. & MM. 
Dubray V, cnnny——_, | 

Upon a writ, awarded to the ſheriff upon a deva/iavit 
ſuggeſted againſt two executors, to enquire of a waſting 
by both ; the ſheriff returned a deva/tavit as to one, but 
ſaid nothing as to the other ; this being aſſigned for error 
after judgment upon a verdict was held to be aided b 
the verdict, being but an -inſufficient return, -or a mil- 
return, by reaſon of the omiſſon 3 but it would: have 
been otherwiſe if no return at all had been made. 1 Salk. 
363. pl. 1. Paſch. 5 W.& M. in B. R. Brook v, Ellis. 

'The better to conſider the order which the law pre- 


executors and adminiſtrators in diſcharging themſelves of 
the affets of the deceaſed, and which they muſt obſerve 
at theic peril, it is neceſſary to take notice, that theſe 
debrs are divided into three ſorts; 1. Debts by record. 
2. Debts by ſpecialty. 3: Debts by ſimple contraft, Of. 
0 Ex. Il'Nl., : 

Dakar by record, which are to have the firſt prece- 
dency, are again divided into debts due to the crown, 
debts by judgments obtained in-any court-of record, and 
debts by recognizances, ſlatutes-merchant or ſtaple, Of. 


of Ex. 131. | 
MER TINe | of 


On a ſpecial iſſue after verdict it was held ill for de=- 
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Of theſe the higheſt in its nature is the King's debt,. 
and his prerogative to be preferred, other creditors ariſes 
from the regard the law has to the public good beyond 
any private intereſt, 2 [/?. 32, Off. of Ex. 132. Cro. 
El:z. 793. | 

Thirfore if an executor, whoſe teſtator was indebted 
by matter of record to the King, be ſued by judgment, 
or any other creditor, he may plead in bar, that his teſ- 
tator died ſo much indebted to the King, ſhewing how ; 
and that he hath not aſfets above the value of that debt; 
and this will be a good plea: ſo if a creditor purſues his 
remedy by ſaing out execution upon a ſtatute merchant 
'or ſtaple, the executor upon ſetting forth this matter will 
'be relieved on an audita querela. Off. of Ex. 132. 

But the debts due to the crown, which are to have a 
precedency, muſt be underſtood of debts of record ; and 
therefore ſums of money due to the King upon wood- 
ſales, fales of tin, or other his minerals, and for which 
no ſpecialty is given, are not to be preferred to the ſub-: 
jeM's debt by matter of record. Off. of Execut. 133. 

So of amercements in the King's courts baron, courts 
of his honours which be not of record ; allo of fines for 
copyhold eſtates, or money for which ftrays within the 
King's manors, or liberties, are fold ; theſe are not debts 
by record. Off. of Ex. 133. + 

Alſo whatever accrues to the King by an attainder or 
outlawry, is to be confidered as a debt by ſimple contract 
before office found ; for though the debts due to the per- 
ſon outlawed, or attainted, were by matter of record, 
and although the outlawry and attainder are upon record, 
yet the King's title alſo muſt appear on record, which 
cannot be before office found. Of of Execut. 133. 

Alſo it is ſaid, that the arrearages of rent due to the 
King, whether it be a fee-farm rent, or rent reſerved on 
' a leaſe for years, is to be conlidered as a debt'by imple 
contract, Off: of Ex. 14. 

Next to the King's debts on record are judgments to 
be paid, for theſe in regard to the ſotemnity of them are 
of greater notoriety than recognizances, or ſtatutes z for 
though theſe likewiſe be of record, yet as they are entered 
into by the private conſent and agreement of the parties, 
they are not eſteemed ſecurities of as high a natare in 
the eye of the law as judgments which are preſumed to 
be given invite, though voluntari'y acknowledged by the 
party, Off. of Ex. 135, 1 Rol. Abr. 926. Cro, Eliz 


Therefore if a ſcire facias be brought againſt an exe- 
Ccutor on a judgment entered into by his teſtator, he cannot 
plead plene adminiſtravit; for a judgment being to be 
paid next to the King's debt, the executor ought to 

thew, that he laid out the aflets in the diſcharging the 
| King's debt, or- in fatisfying ſome other judgment ; 
- otherwiſe it might be that he adminiſtered the aſſets in 
diſcharging ſtatutes, recognizances, or debts on ſpecialty ; 
which he could not do before a debt on a judgment. 

Cro. Eliz, 575- ilen 48. Mor 858. Raym, 230. 3 
Kh. 258. 2 Keb, 736. Comb. 298. 

But if the judgment be ſatisfhed, and only kept on foot 
to wrong other creditors ; or if there be any defeazance 
of the judgment yet in force, the judgment will not 
avail to keep off other creditors from their debts, Off: 
of Ex. 136. | 
' It hath been holden, and ſeems now agreed, that a de- 
cree in a court of equity is equal to a judgment at law ; 
and that the filing of a bill in equity is of equal force to 
the filing of an original at law, to prevent the alienation 
of aſſets ; and therefore where an executor, though with- 
out notice of a decree, paid a debt due by ſpecialty, he 
was decreed to pay it over again. out of his own pocket, 
1 Vern. 143. 3 Lev. 355. 2 Fern. 37, 88. 

As to ſtatutes and recognizances they are of an 
equal degree, and to be paid next to judgments; and 
therefore the executor, where there are ſeveral conuzees, 
may prefer a ſubſequent ſtatute to a prior ; for each ſta- 
tute equally affeCts the perſonal eſtate, though as to lands 
the firſt ſhall have precedence. Off of Exec. 18. Dyer 
80. 1 Rol. Abr. 925. Bridg. 70. 80. 

But if the teſtator had entered into a ſtatute for per- 
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in an aCtion of debt againſt the executor 0 

he cannot plead this ſtatute ; for perhaps Pd poplaleny 
may never be broken, and it would be unreaſonable pat 
allow the executor to ward off a juſt debt upon a ng 
tingency that may never happen. $5 Cs, 28, 7x Rl. 
Abr. 925. Cre. Fac. 8. Cre. Car. 262. * m” 

Debts by ſpecialty, as thoſe by bonds, Ec. ſealed 
the teſtator, are next to be paid, Off. of Ex. 141, 7 

Alſo it hath been adjudged, that if an aQion bh 
brought againſt an executor on a ſimple contract of his 
teſtator's, that he may plead, that his tcltator entered "Sex 
a bond payable at a future day, and this will be a ar 
bar. Cro. El:z. 315. 3 Lev. 57. S. P. | , 

Alſo rent arrear, and unpaid by the teſtator, is eoq1! 
to a debt by ſpecialty ; for this ſavouring of the x: + 
en OO can nn __ wage his law againſt ſu.1, 

ebt, than he can a debt by ſpecialty. OF, ;fF 5 
1 Rol, Abr. 927. - EO Boren WH F BE. 45, 

50 where debt was brought againſt an executor for 
rent reſerved on a parole leaſe, after the leaſe was deter- 
mined, and the executor pleaded, that the teltator entered 
into an obligation, and that he had nt aflcts v/tra 
which were not ſuſſicient to difcharge this obligation ; 
and on demurrer it was reſolved, that this rent, thoug h 
reſerved on a parol leaſe, was yet equal to an oblisation - 
and that it ſtill remained in the realty, though the term 
was determined, - 3 Lev, 267. 4 Med. 44. 2 Vent, 184, 
S. C. Comb. 183. 1 Fern. 490. 

Alſo Yy the cuſtom of London, if a citizen of Loncdan 
dies indebted by ſimple contraCt, ſuch debt is equal to a 
debt by ſpecialty. Cro. Eliz. 409. Noy 53-- 1 Ra. 
Abr. 557+ 

Debts by ſimple contraCt are poſiponed to all others, 
being debts of an inferior nature ;. yet an executor is 
bound, as far as he has aſſets, to pay them, as much as 
any ocher debt; and therefore a imple contract creditor 
need not alledge, that the executor had aſſets to ſatisfy 
debts of a ſuperior nature, and his alſo ; but if the truth 
be, that the executor has only aflets ſuſficient to ſatisfy 
ſuch ſuperior debts, he muſt plead it. 9 Co. 88. Off. of 
Ex. 155. 1 Rel. Abr, 921. 5 Co. 82. | 

But though the law requires that debts ſhould be paid 
according to their ſuperiority, as herein ſet forth ; yet 
may an executor pay a debt on a ſimple contract before a 
ſpecialty, if he has no notice of ſuch fpecialty ; for 
otherwiſe it might be in the power of the obligee to ruin 
the executor by keeping his bond in his pocket, until he 
had paid away all the aſſets in diſcharging ſimple contract 
debts. Keilſo 51. Plow. 279. 2 And. 157. 1 Sid, 
230. 2 Show. 492. 3 Lev. 113, 4. Vauch. g4. 

Alſo where there are ſeveral creditors in an equal de- 
gree, the executor may prefer which he pleaſes. See 
Off. of Ex. 142. Dyer 22. 1 Rol. Abr. 926. 1 Sid. 21. 
' And an executor may, when a creditor himſelf, retain 
aſſets againſt thoſe who are in an equal degree with him, 
1 Rol. Aer, 022, Fob. 127, 2509. Godb. 217, Cro. 
Eliz. 115, 120. 1 Leon. 111. Afar 260. 

Debt ; the defendant pleaded fully adminiſtered ; the 
plaintiff replied, that at another time he brought an ac- 
tion of debt againſt the now defendant, whereupon ſhe 
was outlawed upon mean proceſs, and ſhe brought error 
and reverſed the outlawry, whereupon he freſhly brought 
this action, and that at the time of the firſt ation brought 
ſhe had affets, & hoc petit quod inquiratur per pairiam, & 
defendens fimiliter ; and thereupon a verdict found ſor the 
plaintiff, and judgment; error was brought, and infifted 
upon, that here is not any plea ; for though ſhe had aſlets 
at the time of the firſt aftion brought, yet ſhe afterwards 
might have well adminiſtered it by reaſon of Jawſul re- 
covery, or lawful payment after Fol nn allocatur ; for 
it ſhall not be intended without ſpecial matter ſhewn 
and it ſuſlices if there was enough at the time of the firſt 
aQion brought,. unleſs ſhe ſhews ſuſficient cauſe of dil- 
charge after that time, Cre, Fac. 579. pl. g. Trin. 18. 
Fac. B. R. Aldrich v. Walthal. 

A. mortgaged land to F. $. and gave a bond to perform 
covenants, and about fix years after died inteſtate ; 47. 
poſſeſſed herſelf of the goods without taking letters of 


formance of covenants, and one of them were broken, 
| 6 | 


adniniſtration, and pays away all the aſſets in diſcharge of 
debts 


E: OS one. 

debts on ſimple contraft. About ſeyen years after 4's 
death an old dormant intail was diſcovered, and the heir 
in tail brought ejeftment and recovered poſſeſſion, where- 
upon the executor of F. $. ſued 1, on the bond ; 14. 

rays an injunCtion, ſhe having paid all away, and never 
Having any notice given her of the bond: Defendant de- 
murred and was allowed, the bill being an attempt to 
alter the courſe of law ; but if any fraud had been charged 
on defendant, by which ſhe was deceived, or inducing 
her to pay away the aflets, it might have varied the caſe 
Chan. Prec. 524. pl. 329. Trin. 1720, Greenwood v. 
Brudniſh. © | | 

Bond to ſecure 400 /. borrowed was made in quadra- 
ginta libris, where the ſum borrowed amounted to qua- 
dringent” 1201. of the 400 /. was paid ; decreed the bond 
to ſtand as a good bond of the penalty of the 4oo /. for 
the ſecuring the 280 /. due, and that this bond takes 
. place of any other bond on which judgment has not been 

obtained, Trin, Rep. 413. Hill. 31 Car. 2. Simms v. 
Barry. ; - 

A freeman of London having three baſtards by B, con- 
ſeſlſzs a judgment to B. of 1006/7. defeaſanced for pay- 
ment of 500/. in three months after his death ; decreed 
that this, being a voluntary judgment, ſhall not prevail 
againſt debts by ſimple contraf&t, nor againſt the widow 
of the freeman, but that ſhe mult have her ſhare accord- 
ing to the cuſtom of the city, without any regard had 
to this judgment ; but his debts being paid, the' judgment 
would bind the legacy-part. 2 Fern. 202: pl. 186: Hill. 
1690, Fairbeard v. Bowers. 

Legacies are properly recoverable in the ſpiritual court, 
et if an executor pays legacies before debts, though by 
imple contraCt, it is a devaſiavit in him. = Off of Ex. 26; 

Keilw. 128, Dyer 254. 

And as the law makes it a deve/flavit in the executor 
to pay legacies before debts; ſo it prohibits the legatee 
from meddling with the legacy without the afſent of the 
executor ; and therefore it hath been holden, that if a 
legatee takes poſſeſſion of the thing deviſed, without the 
aſſent "of the executor, that he may have an action of 
treſpaſs again{F him. Godolph. 148. 149. Off. f Ex. 
27» 

But as it is the will of the teſtator which gives the 
intereſt to the legatee ; ſo this matter of afſent ſeems only 
a perfeting aft for the ſecurity of the executor z and 
therefore the law does not require any exaCt form in 
which it is to be made. Hence any expreſſion or aCt 
done by the executor, which ſhew his concurrence to the 
thing deviſed, will amount to an aflent. OF: of Ex. 29. 
Godolph. 148. Plow. 525. 

lf A. deviſes a term to B. for life, remainder to C. and 
the executor afſents to the deviſe to B. this will amount 
to aſſent to the deviſe over to C. and veſt the intereſt in 
him accordingly. 4 C». 28. 3 Co. 96. - 

If one is himſelf both the executor and deviſee, and he 
enters generally without claim or demonſtration of 
eleCtion, he ſhall have the thing deviſed as executor, 


which is his firſt and general authority. 10 Co. 47. Plowd. | 


20. a. er 367. Cro. Eliz. 223. 2 Co. 37. b» 
: So ed. man poſſeſſed of- a ls term deviſed it to 
his wife for life, remainder to truſtees for his ſon's life, 
&c, and made his wife executrix ; and it was held, that 
the wife took the term wholly as executrix in the firl) 
place, till ſhe agreed to the deviſe ; but it being proved, 
that ſhe ſaid ſhe would take the term according to the 
will, it was held by the court to be a ſufficient afſent. 
1 Lev. 25, | k 

90 xl in a like caſe, where the wife ſaid, that the 
ſon was to have the eſtate after her; and this was reſolved 
. to be a ſufficient afſent. 1 Lev. 25. 
Hence it hath been held, that if a ſpecific legacy be 
deviſed, as three gowns, &c. and the legatee takes money 
in fatisfaQtion of them, that this amounts, firſt, to a co. 
ſent of the executor to the legacy or deviſe of them ; and 
_ then it is a ſale of them by the legatee or deviſee to the 
executor for the money 2 in/tanti. 2 Bac. Abr. 435. 
cites Hil. 5 Ann. Becket and Ball. 
| An executor may lay out ſo much of the teſtator's 
aſſets, as are neceſſary for defraying his funeral expences, 

Vor. I, N? 69. 
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| beſore he has paid dny of his debts of legacies. 2 Rot 


' Abr. 926. Sg? OE et Wola, Be Fodlef 1. 
And herein the executor is to be careful-that the war 
an 


| pences be moderate, and not exceeding the degree 


circumſtances of the deceaſed, otherwiſe he may be guilty 
of 2 devoſtavit. Off. of Ex. 129, t30; Comb. 342. 
And in ſtritneis it is ſaid, that no funeral expences 
are allowable againſt a creditor, except for the coffing 
ringing the bel], parſon; clerk, and bearers fees ; but nol 
for pall or ornaments. 1 Salk. 206. _ a 
- Executors afe no farther chargeable than they have 


aſſets, unleſs they make themſelves fo by their own at; © 


as by pleading a falſe plea, i. e. ſuch a plea as will be a 
perpetual bar -to the plaintiff, arid which of their own 
knowledge they know to be falſe; 1 Rol. Abr. 930: 
Godelph. 198. , | 

Therefore if an executor being ſued pleads” ne ungquet 
executor, and it is found againſt him, the judgment ſhall 
be de bonis teftatoris fi, fc. fi non, de boms proprits ; fot 
thereby he eſtrangeth himſelf from the teſtator, and by 
his own falſity and folly hath made his own goods charge- 
able. 1 Rol. Abr. 930, 933. EO 

DO if to an aCtion brought againſt him he pleads a re- 
leaſe made to himſelf, and it is found againſt him, this 
ſhall charge him de bonis propriis z, for it is a fallity whichi 
falls within his own knowledge. | Cro. Fac. 67, 12. 

So where an aCtion of debt upon an obligation was 


* brought againſt an admitiiſtrator for 14 /. and he pleaded, 


that before notice of the ation his adminiſtration was 
revoked ; and that likewiſe before notice he delivered over 
200 {. which he had of the inteſtate's, to the new admi- 
niſtrator ; the plaintiff replied; that the revocation was 
by covin and fraud, which being found for him, it was 
held, that he ſhould recover abſolutely from the admini- 
ſtrator. Yelv, 219. 1 Bulſl, 187. S. C: : 

But if an executor pleads, that ſtich a deed is not the 
deed of his teſtator, or that a releaſe was given to the 
teſtator 3 though theſe prove falſe, yet the judgment ſhall 
be de bonts teftatorts, for of theſe'the executor cannot be 
preſumed to have 'ſo petfe&t a knowledge: 1 Rol. Abr. 
931: Cre. Fac. 672; | 

So in debt upon a bond againſt baron and feme as ad- 
miniſtratrix, the defendant pleaded payment by the feme, 


after the death of the inteſtate, and -it was found againft 


him, and the judgmetrit was; that he recover againſt them, 
de banis teſlatorts, fi tantum habent in manjbus, & fi non, 
pro miſis de bonis propriis, and held well enough ; 'for 
though the plea is falſe, yet the huſband was a ſtranger to 
the inteſtate, and might not know whether the wife had 
paid it to the vlaintiff or riot; Cro. Fac. 191. , 

So if an aCtion of covenant be brought againſt an exe-- 
cutor, and the breach aſſigned be in the time of the exe- 
cutor z yet the judgment ſhall be ge bonis te/tatoris, for it 
is the teſtator's covenant which binds the. executor, as 
repreſenting him, and therefore he muſt” be ſued by that 
name. #ob..188; Cre. Fac. 647, 671. Hutt; 35. t 
Brewnl. 24. 1 Rol. Abr. 931, 932. NN 

It is holden in Shipley's cafe, that if an aftion of debt 
on an obligation of 200 /. be brought againſt an executor, 
who pleads fully adminiſtered; and the plaintiff replies 
aſſets, which are found by the jury to the value of 172 /: 


that a judgment to recover the entire debt and damages, 


and coſts of the goods of the teſtator, /, Ec. & ff nom, 
tunc the damages of his proper goods,” is good; for that 
the defendant's bar being in effe&, that he had not affets, 
the fame amounted to a confeſſion of the debt, on which 
the plaintiff may take judgment immedately, though he 
cannot have execution until afſets come to the hands of 
the executor. 8 Co. 174. i 

Bur in the cafe of Dorchefter and Hbb it ſeems to be 
holden, that the plaintiff, upon a plea of plent adminis» 
firavit, cannot have judgment of affets in futuro; for that 
this is ſuch an acknowledgment of the want of affets, as 
will bar him in the fame manner as if the plaintiff bad 
denied, that he had fully adminiſtered, which being found 
againſt him will bar him, and on which the plaintiff muſt 
aiſo pay coſts. Co. Car, 373. 

But this matter came + fully confidered in the cafe 


| of [vel and Nelſon, where in debt againſt an executor he 
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pleads fully adminiſtered, whereupon the plaintiff prays 
judgment of aſſets in futuro, and it was ſo entered z and 
after, upon a ſuggeſtion of aſſets, the plaintiff ſnes forth a 
ſeire facias, to which he pleads no aſſets, and it 1s found 
againſt him, and judgment accordingly ; and it was urged 
for error, that the plaintiff hereby has confeſſed the plea 
of fully adminiſtered, and then it is as ſtrong againſt bim 
as if there had been a verdict, in which he ſhould have 

been barred for ever; but it was reſolved for the plaintiff, 
| for he had a good cauſe of aftion, and probably did not 
know that there were aflcts, and hath done nothing amils ; 
for as ſoon as the executor denies aflets by his plea, he 
reſts ſatisfied, and makes only a reaſonable prayer, that 
he may be paid when aſlets come, as it 1s fit he ſhould, 
and therefore they agreed Shipley's caſe to be good law ; 
for when the executor pleads riens en mains, he conſefles 
the debt, which is a good foundation for the judgment ; 
but the want of aſſets at preſent hinders execution, which 
is therefore ſtayed till aſſets ſhall come. 1 Lev. 286. 
2 Saund. 214. 1 Sid. 448. 2 Keb. 606, 671. 1 Fent. 

If an executor, in conſideration_that a creditor to the 
teſtator will forbear to ſue him for a ceftain time, pro- 
miſes to pay him his debt, this ſhall bind him ; and an 
aſſumpſit lies againſt him on this promiſe, without alleg- 
ing that he hath aſſets. Cro. Fac. 47. , 1 Kel, Abr. 
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A So where in a//ump/it the plaintiff declared, that 7. S. | 397 


deviſed a legacy to him, and made the defendant execu- 
tor, and the plaintiff intending to ſue him for the legacy, 
the defendant, in conſideration of torbearance, promiſed 
to pay him : the defendant pleaded divers bonds and judg- 
ments, and nul afſ*ts ulira, upon which the plaintiff de- 
murred, and had judgment without argument; for it 1s 
not material whether he had aflets or no, for he is charged 
upon his own promiſe, in conſideration of forbearance 
and a forbearance of ſuit for a legacy is a ſuſhcient con- 
ſideration. 2 Lev. 3. 2 Vent. 120. ; 

So if A. together with B. is bound to C. for the pro- 
per debt of B. and A. pays the money, and B. dies, and 
makes D. his executor, and D, in conſideration that A. 
will ſorbear to ſue him till ſuch a time, aſſumes and pro- 
miſes to repay him ; this -con{ideration is good, though 
D. was liable in equity only. 1 Sid. 8g. 1 Lev. 71. 
s, CG. 


6. Of ations, and remedies againſl executors, and pleadings. 

It is clearly: agreed, that executors and adminiſtrators 
NKanding in the place of thoſe they repreſent, ſhall be an- 
{ſwerable for all their debts, covenants, &c. as far as 
they have aſſets, and that the teſtator's covenants ſhall 
extend to them, though not expreſsly mentioned. Ofc. 
of Exc. 117. Cro. Car. 187. 1 fon. 223. Yelv. 103. 

And therefore, where a man covenanted that £4. 
ſhould ſerve B. as an apprentice for ſeven years, and died, 
it was held, that if 4. departs within the term, a writ 
of covenant lies againſt the executor of the covenantor 
without naming. Bro. Covenant, 12. 

If a man be bound to inſtruft an apprentice in a trade 
for ſeven years, and the maſter dies, the condition is 
diſpenſed with, for it is perſonal ; but if he were like- 
wiſe bound to find him with meat, drink, clothes and 
lodging z this the executors are obliged to perform. 1 
Sid. 216. 1 Keb. 761, 820. | 1 Lev. 177. S.C. 

If A: leaſes to B. and B. covenants to repair, &c. and 
he afligns to F. S. who dies inteſtate ; the premiſſes be- 
ing out of repair, the lefſlor may bring covenant againſt 
bis adminiſtrator as aſſignee, and declare, that he made a 
leaſe to B. &c. cujus flatus & reſidanm termini annorum, 
Ec. devenit, &c. per afſegnationem to the adminiſtrator. 
Carth. 519. 1 Salk. 309. 8s. C. 

The executor of a leflee for years muſt pay the rent 
reſerved, though the rent be of greater value than the 
land. Offic. of Execut. 1 Salk. 296. 

And it an aCtion of debt be brought againſt an execu- 
tor, for the arrearages of a rent reſerved upon a leaſe for 
years, and incurred after the death of the teſtator, the 
writ ſhall be in the debet and detinet, becauſe the execu- 
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tor is charged of his own poſleſſion. 1 Rel. 4þr. t 
Cro, Eliz. qi1. Moor 6 > 1 Brownl. 56, Cro 5.5 
411, 546. 1 Bul/t, 23. | | is 
But though be is to be charged in the debet and deting 
yet the executor may plead that he has not aſſets, and 
that the land is of leſs value than the rent, and demand 
judgment, if he ought not to be charged in the. d-t14 
only; but ſo long as he hath aſſets he cannot wave the 
term, or ſay, that it is of leſs value than the rent; bur 
after he bath dilcharged himſelf of the aflets, he may 
waive the pofleſhon by giving natice to the revecſione;, 
1 Salt. 297. Offic. of Exec. 119. 

Allo in all actions againſt ex<cutors and adminiſtra. 
tors, the charge muſt be in the detinet only; for they are 
only chargeable in reſpe&t of the afſets. 8 Co. 159, 
536. But it hath been held, that if debt be brought 
againſt an adminiſtrator in the debet and detinet, for rent 
due before his time, where it ſhou!d be only 19 the gcti- 
net, that this is aided after verdict, by 16 & 17 Cax. 2. 
I 8:4. 379. 

But it an executor obliges himſelf to pay a debt due 
by contract by the teſtator, in debt upon this obligation 
the writ may be in the debet and detinet becauſe the vbli- 
gation makes.it bis own debt. 1 R:1. A4br. 6023, 

50 after a juogment againſt an executor one may jn 
a new action of debt in the debet and detiner ſuggeſt a de- 
va/tauvit, and thereby charge him de benis propriis, 1 Sil, 


The taking up an executorſhip is an engagement to 
anſwer all debrs of the deccaſed, and all undertakings 
that create a debt, as far as there are affets ; but doth 
not embark him in the perſonal truſts of the deceaſed ; 
nor 1s he obliged to anſwer for his ſeveral injuries, wii h 
none can tell how they mizht have been diſcharged or 
anſwered by the teltator himſelf. Plow. 181, Off: of 
Execut. 12C, 

Hence it hath been eſtabliſhed as a maxim, that a7, 
perfonalts mioritur cum perſona ;,, and on this foundation it 
was formerly held, that there was no remedy for the re- 
covery of debt due- by imple contr2& by the teſtator, 
eſpecially by aRion of debt ; for herein the teſtator might 
have waged his law, of which benefit his executor is 
deprived. 1 Rel, Abr. 21, 25. 9 Co. 86, 4 Co. 23. Cro, 
Enz. 121, 302. | 

But it is now agreed, that an aftion lies againſt exe- 
cutors, where there is a duty as well as a wrong; and 
that they are anſwerable in thoſe perſonal ations which 
ariſe ex contrattu, and not ex maleficio ; for that every 
contract implies a promiſe to perform it, in which the 
teſtator himſelf could not wage his law, becauſe he 
could not make oath that he bad diſcharged the duty he- 
fore the guantum had been aſcertained by a jury. 9 Co. 
87, 10 Co. 77. b, Cre. Fac. 293. Paugh. 101. 

So where in caſe againſt an executor the plaintilf de- 
clared, that he proſecuted an attachment of privilege 
againſt the teſtator ; and that the teſtator, in conſidera- 
tion that he would forbear any farther proceedings, pro- 
miſed to pay him 50 /. and it was held, that the action 
lay ky wow the executor, this being ſuch a' contract as 
bound the teltator himſelf. Hzb. 216. 

Allo it bath been reſolved, that there is no: difference 
between a promiſe to pay a debt certain, and a promile 
to do a collateral aft, which is uncertain, and reſts only 
in damages; as a promiſe to give ſuch a fortune with h1s 
daughter, to deliver up ſuch a bond, &c. and that when- 
ever in thoſe caſes the teſtator himſelf is liable to an ac- 
tion, his executors ſhall be liable alſo. Cro. Fac. 4053 
417, 571. 1 Fon. 16, Palm. 329. | | 

So where a prohibition was prayed, becauſe a parſon 
libelled in the ſpiritual court for tithes, ſubſtrafted by 
teſtator, againſt an executor, upon this ground ; that it 
was a perſonal tort, that died with the perſon ; at leaſt 
the penalty given by the ſtatute ſhould not be recovered 
after the party's death who offended ; but the court denicd 
the prohibition, and held, that the rule, that guod 9r:tur 
ex delifto & non ex contraftu ſhould not charge the exe- 
cutor, did not extend to the caſe of tithes. Raym. 95. 


1 Sid. 181. 1 Ktb. 692, $8, C. 1 Lev. 39. S.P. 
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Trover lies. againſt executors, for this ation is not brown executors, for this is but ſurpluſage. Sav._ 
merely 2x maleficto, which dies with the perſon, but here'| 134. Futt. 79. Latch 220. 1 Vent. 92. . 6 Mod. g44 
there is ſuppoled- an intention in the teſtator to reſtore | 181. 00 Ke | R i 
the goods tO the right owner, for the law will not pre- | So an executor” defendant ſhall. pay coſts in all caſes, 
ſame an intention ot injury in any perſon ; ,and therefore |and the judgment is de bonis te/tatorts, fi &e. & fi non,.. 
the maleficium is in the executors in not making reſtitution | 7unc de bonts propriis ; alfo when he is defendant, and there 
accordingly. 2 Bac. Abr. 445. | 1s judgment for him, he ſhall have his coſts. Plow. 183. . 
- And though the rule at Common Law, that a perſonal | Hard. 165. Cro. Eliz. 503. Hutt. 69. | 
ation dies with the perſon, hath been conſtrued equally | Where judgment againſt an adminiſtrator for coſts dz 
to extend to wrongs and injuries done by or to the teſta- bonts proprits, and error brought, that it ought. to have 
tor ; ſuch as afſauits and batteries, breaches of truſt, &c. been de bonis teſtatoris, & fi nulla bana, then. de bonis pro- 
yet it ſeems, that an executor in ſome caſes may, within | prus, and this was agreed to be error ;. but whether this 
by the equity of 4 Ed. 3 cap. 7. de bonis aſportatis in vita ; Judgment for the coſts night not be reverſed without affeCt- 
teflatoris, maintain an aCtion for an injury done to his ing the principal Judgment was the queſtion, they being 
teſtator ; whereas if it had been done by the teſtator, it | diltinQt judgments; and it was held by Holt Chief Jul- 
would have come within the rule of ao perſonalis moritur | tice, that it judgment be given for recovery of dower 
cum perſona. 4 Mod. 403. 1 Salk. 314. ' | and meine profits in damages, it may be reverſed for the 
And therefore it hath been held, that if a ſheriff ſuffers | one, and ſtand for the other ; and he took this difference ; 
a perſon in his cuſtody on mean proceſs to eſcape, that the | it one part of the judgment be warranted by aQ of parlia- 
executor of the party, at whoſe ſuit he was in cuſtody, | ment, and the other by Common Law, this may be re- 
may maintain an aQtion againſt him ; becauſe the body | verſed for part, and ſtand. for the other ; but if all be ar 
of the priſoner being a pledge for the debt, the executor Common Law, it mult ſtand or be reverſed in all ; and 
might be otherwiſe without any remedy, which is an | this caſe the judgment for the coſts was reverſed, and 
injury to the goods and not to the perſon, of the teſtaror: the principal judgment'affirmed. 2 Bac. Abr. 446. Trin. 
bat in this cafe, if the ſheriff died, the party could have| © Ann. in B. R, Hickman and W:/tbrook. | 
no remedy againſt his ex2cutor. 1 7on. 173. Poph.: Executors and adminiſtrators are not to be h 
189. Latch 167. Ney 87. PLS ſpecial bail; for the demand is not on the perſons, but 
So where to a fieri faczas the ſheriff made a falſe return, | 9 the aſſets of the deceaſed ; and it would be unreaſon- 
viz, that he levied only ſo mpch, when in truth he had | able to ſubjeCt their perſons to an execution for the 
aQually levied more;z and the executor of the party | debt of another, Cre. Fac. 350. Yelv. 53. Cre. Car, 
brought an aCtion for this falſe return, and adjudged, | 59- Lit. Rep. 2. : 
that it lay; for this was not properly an injury done to{ Hence it hath been held, that if there be a judgment . 
the perſon of the teſtator, for then moritur cum per fon, | againſt an executor for the debt de bonis teftateris, and for 
but it was an injury to his eſtate. 4 Mod. 403. 1 Salk.\ the damages only de bonis propriis, he may bring error, 
es | and have a ſuperſedeas, without giving ſureties, accord- 
It ſeems agreed, that executors or adminiſtrators of ing to 3 fac. 1. cap. 8, For though the words of the 
executors or adminiſtrators, were not at Common Law, | ſtatute are general, yet it muſt be intended where judg- 
liable to the dzvoftauits of thoſe they repreſented, becauſe | ment is againſt the defendant himſelf upon his own bond, 
they could not be ſuppoſed to know how their teſtators | or where the judgment is general againſt executors ; for 
or inteſtates had diſpoſed of the goods; and therefore this | it would be unreaſonable they ſhould find ſureties to pay 
was eſteemed afio perſonalis que moritur cum perſona. the whole out of their own eſtate. Cyro. Fac. 350, 
1 Rol. Abr. 920, 2 Lev. 110, 133. 3 Keb. 462, 530. _ Jac. 59, 8. P. Lit. Rep. 2. S.P. - 1 Kb. 716. 
1 Vent. 292. | -£. | | 
But « blng found very inconvenient, that where an{ | But upon a deve/lavit, executors ſhall be held to ſpe- 
executor de ſan tort died, there could be no remedy at | cial bail ; and herein the difference is, that upon a bare 
Jaw againſt his executors or adminiſtrators z or that where ſuggeſtion of a devaſiavit, an executor ſhall not | be held 
a lawful executor made an alteration of the goods of the | to ſpecial bail; but where upon a judgment againſt him 
teſtator, and died, that creditors to the firſt teſtator execution is taken out, and the ſheriff rettrns. a devaſia- 
ſhould be diſappointed of their debts, though ſuch execu- | v:?, upon an action of debt upon this. judgment. the 
tor left ſufficient aſſets: therefore by an aC& of 3o Car. | executor ſhall be held to ſpecial bail. 
2. creditors were enabled to recover their debts of the | $i4-63. 1 Salk. 95, Carth. 204. Comb. 206. 
executors and adminiſtrators of executors in their own | 4. was accountable to 7. $. and afterwards. F. 8. 
wrong ; «and this a&t by the 4 & 5 WW. M. cap. 24. | was outlawed. in an aQtion perſonal. _ 4. died. The 
is made perpetval ; and alſo by the laſt mentioned a& re- | Queen by her letters patents granted unto B. omnia bone 
citing, that it had been doubted, whether the 3o Car. 2. & catalla, exttus, proficua, fortsfactur* & aduantagia 
extended to any executor or executors, adminiſtrator or | q#ecungue which came to her, or accrued by reaſon of 
adminiſtrators of any executor or adminiſtrator of right, | the outlawry of the ſaid F. S. and now B. brought. an 
who for want of privity in law were not before anſwer- | ation of account againſt the executors of .the ſaid A. as 
able ; it is enated and declared, ** That all and every | executors of their. own wrong. | The defendants - plead, 
the executor and executors, adminiſtrator or adminiſtra- | that they had letters of adminiſtration - committed to 
tors of ſuch executor or adminiſtrator .of right, who | them by_ the -ordinary, and demanded judgment of the 
ſhall waſte or convert to his own uſe goods, chattels or | writ. The plaintiff in maintenance of his writ replied, _ 
| eſtate of his teſtator or inteſtate, ſhall from thenceforth | that the defeadants adminiſtered of their own. wrong be- 
be liable and chargeable in the ſame manner, as his or | fore that adminiſtration was granted unto them. Upon 
their teſtator or inteſtate ſhould or might have been.” which the defendants did demur in law, It was the opi- 
Executors and adminiſtrators, when plaintiffs, pay no | nion of ſome of the Juſtices, that the wrong is-purged 
colts ; ſor they ſue in auter droit, and are but truſtees for | by taking. of letters of adminiſtration, and now they are 
the creditors, and are not preſumed to be ſufficiently co- | to be charged as adminiſtrators only, 'and -not otherwiſe. 
nuzant in the perſonal contracts of thoſe they repreſent ; | Ley 197. pd. a Hill. 30 Eliz. in the Exchequer, 
and therefore are not comprehended within the ſtatutes | Anon cites 50 Ed. 3. 9. 20 H.6. 1. 3. 


23 H. 8. cap. 15. 4 Far. 1. cap. 3. or 8& 9 W. & Aſſumpſit againſt an adminiſtrator, who pleaded- that 

AM. cap. 10. which give defendants coſts. agg” nt on Saturday the inteſtate entered into a bond. to F.8..to % 

228. Y.lv. 168. 1 Brownl. 107. Keilw. 207. Hutt. | pay 40/1. at Michaelmas next enſuing, and that plene a- 

bg, 79. Cro. Eliz. 69, 503. Cre. Car. 289. Winch| miniftravit all the goods of the faid inte/tate preterguam 

10, 70, to ſatisfy that 401, and upon a demurrer the court held 
But if executors or adminiſtrators bring an aQion in|it a good plea ; for debts on bonds are to be paid before 

their own right, as for a converſion or treſpaſs in their| debts on contrait. Cro, E, 315. Hill, 36 Eliz, B. R. 


own time, they ſhall pay coſts, althgagh they name| Buckland v. Brooke, Deke 
: n ? | ; | 


Ko 
R 
a” 2 
' 


eld to 


1 Lev. 145. I 


E X E 


Debt was brought againſt an executor upon a bond | 


of his teſtator. 'Phe defendant pleaded non eo faiim 
ſuum. Tt was inſiſted for the plaintiff that this plea was 
ill, becauſe the relative ſuum muſt refer to the defendant, 
and not to the teſtator, there being no mention of teſtator 
in all the bar. But three Juſtices held e contra, for it 
ſhall be referred to that to which it may reaſonably relate 
to make the plea good 3 but /Fhitlock doubted. Latch 
125. Trin. 1 Car. Baker's caſe. 

Hebt againſt an executor who pleaded plene admini/- 
travit. It was held no good evidence to prove the de- 
fendant had promiſed to pay 7. S.'s debt due by the 
teſtator before this action brought ; but otherwiſe if he 
had given his bond for it; and if an executor renew 
a bond which teſtator had entered into as ſurety only, 
this is no fuch adminiſtration as will make this plea good 
againſt other creditors by ſpecialty. Clayt. 88. pl. 148. 
Faly 16 Car. before Fojter J. Arluſh wv. Colliſon. 

In debt on bond ayainft an executor who pleads plene 
adminiflravit, and gave in evidence bonds cancelled and 
taken in, and acquittances for money ; this was held not 
good without proof of real payments rpade, or new ſecu- 
rity given. Clayt. 112. pl. 193. idarch 24 Car. Sot's caſe. 
Adminiſtrator may have treſpaſs or trover for goods 
taken before adminiſtration granted to him, for that re- 
Hhtes to the death of the inteſtate, and not to the time of 
the granting it. Sty. 341- Mich. 1652. Long v. Hebbs. 

here the creditor adminiſters to the inteſtate debtor, 
he may retain the goods to fatisfy his debts, and where 
the goods are taken away before adminiſtration granted to 
him, ſo that he hath-none to retain, in ſuch cafe he may 
have treſpaſs or trover, or debt againſt the perfon who 
took them, for the ation is not ſuſpended by the admi- 
niſtration. Sty. 384. Trin. 1653- Aſbly v. Child. 

Debt againſt an executor who imparled, and after- 

wards pleaded a miſnomer in bar, viz. that he was ad- 
miniſtrator, with the will annexed, and not executor, 
and therefore ought to be named adminiſtrator ; but upon 
demurrer judgment was for the plaintiff nzf, &c. for he 
cannot plead a miſnomer after imparlance. Sty. 385. 
Trin. 1653. B. R. Fiſher v. Fefferies. 
. Riens enter mains pleaded by an executor is an afhr- 
mative plea in ſubſtance, though it ſounds ſomewhat in 
the negative, for it is in effect the ſame with plzne admi- 
niftravit, and ſuch plea muſt be averred ; per Roll Ch, ]. 
Sty. 405. Hill. 1654. Anim. 

If an ation of debt be brought againſt an executor upon 
a ſimple contraCt of the teftator, and he appears and 

leads nil debet, and found againſt him, the plaintiff ſhall 
Love judgment becauſe he has diſpenſed with his advan- 
tage, Freem. Rep. 6, 7. in pl. 5. Mch. 1670. 

In afſumpſi* againſt executor the defendant pleaded a 
recognizance not fatisfied, and alſo a judgment in debt 


for 5000 1. upon a goldſmith's note, payable with intereſt | 


upon demand, which not being paid till ſuch a time after, 
and the intereſt amounted to 1702 /. the judgment againſt 
him was found for 7600 /. [6700] and that he had not 
ultra 40 l. chargeable to this recognizance and judgment ; 
. adjudged that this plea was ill, becauſe pleading a judg- 
ment for intereſt, which is deva/iavit to permit it to 
run in arrear, and then to ſuffer judgment for it, and it 
ſhall not be intended that there was a want of aflets to 
Pay it before the incurring of it by the adminiſtrator, the 
ſame not being Ry pleaded. 2 Lev. 39. Hill. 23 
& 24 Car. 2. B. R. Seaman v. Dee. 

Aſſumpſit by the plaintiff as adminiſtrator, but at the 
end of the declaration the profert hic in curia literas te/ta- 
mentarias w2s omitted, 'There was a frivolous plea, on 
which the plaintiff demurred, the defendant Joined in de- 
murrer and inſiſted on this fault; but it was ruled by 
Hale, ceteris tacentibus, that it was only matter of form, 
becauſe it was not a fault in the declaration itſelf, but an 
omiſſion of what ought to be inſerted after the end of 
the declaration ; and therefore on a general demurrer no 
advantage can be taken of it. It was urged, that there 
are twenty baoks that prove it to be matter of ſubſtance, 
which Hale confeſſed, but ſaid that the opinion had been 
otherwiſe for ten years paſt, (but the Reporter thinks that 
he intended his own opinion) ; and thereupon judgment 


' {tration was granted to the plaintiff. 


» 4” e » 
for the plaintiff. 2 Saund. 402. Paſch. 24 Car, 2, 
Wilmett. | 

Sci. fac by an adminiſtrator upon a judoment of "= 
the defendant pleaded, that ſuch a ey Sefors Foals 


$ low V, 


7. N. who is ftill alive at B. and demanded '". 0m of 


the writ. "The plaintiff replied, that 7« N, was dead, and 
concludes to the country. - 'Fhe defendant demurred for 
that the plaintiff ſhould have traverſed, ab/que hoc that he 
is alive. This plea was held ill, for though it contradiQs 
the declaration, the one affirming that adminiſtration was 
granted to him, and the other that it was granted to 7, N, 
yet an apt iſſue is not formed without an aſhrmatiye and 
a negative. Vent, 213. Tritt. 24 Car. 2, B, R, Fr. 
teſcue v. Holt. 

 Aſumpſit againſt executor ; the defendant pleads four 
judgments, and that he had but 5 /. aſſets to latisfy thoſe 
Judgments (each of the judgments being for a greater ſum); 
the plaintiff replies to one of the judgments, that it was 
kept on foot by fraud and covin, &c. aud demands Judg. 
ment whether he ought to have his debt. It was objeQed 
| that he ought not to anſwer only to one, but to all ; 45 
if a man pleads outlawries in bar, and the plaintiff reverſes 
one of them, this will not ſerve his turn, but he muſt 
reverſe them all. FYaughan ſaid, the defendant hath four 
ſtrings to his bow, whereof each of them will ſerve his 
turn 3; though you have caſhiered one, yet he has three 
left ; and the moſt proper replication would have been, 
| that he had affets above 5/. and then if ifſue had been 
taken, and it had been found for the plaintiff, he ſhould 
| have judgment de bonis te/{atoris, as if ifſue had been takers 
upon a plene adminiſtravit, and aflets had been proved, 
| This was referred to Serjeant Turner, who made an end 
of it. Freem. Rep. 28. pl. 35. Hill. 1671. Chamberlain 
v. Pickering, 

An aCtion of debt was brought on a bond againſt the 
defendant as heir of the obligor, who pleaded that his. 
anceſtor died inteſtate, and that adminiſtration, &c. was 
granted to F. $. who gave the plaintiff another bond in 
fatisfaCtion of the firſt ; adjudged a good plea, becauſe by 
this bond given by the adminiſtrator the plaintiff's ſecu- 
rity was bettered, and the adminiſtrator is now charge- 
abie de bonis propriis, Mod. 225. pl. 14. Trin. 28 Car. 
2, C.B Blythe v. Hill. 

Three ſeveral ations were brought at one time for 
100 /. each, he pleaded riens enter mains ultra 1001. to 
each action, and fo upon each action there was a judg- 
ment againſt him for 100 /. and upon a motion for an 
injunction, it was denied by Lord North. .n cafes proper 
for law a man may defend himſelf by lega!. pleadings, 
and every executor ought to be careful to cover all his 
aflets with a judgment. Fern. 119, pl. 108, Hill. 1682. 
Anan. o 

Judgment upon a ſci. fa. againſt an executor, and an 
enquiry, and returned that he diver/a bona te/tatoris d:ſpie 
ſuit, elongavit, & ad proprium uſum corvertit ; he comes 
and pleads that he was never executor, or adminiſtered as 
executor, and traverſes, abſque hoc that he bona trſ{ati= 
ris diſpoſuit, &c. whereupon iflue joined, and tound 
againit him, and judgment, which was held good upon 
a writ of error, for he having gone off from his plea of 
ne unque executor, and traverſed the converſion, it ſhall be 
intended a converſion as executor. Sin. 85.. pl. 3. Hill. 
35 Car. 2. B. R. Bird v. Harriſen, | 

1 he probate of a will is not traverſable. 2 £.P. R. 
$87; tit. Traverſe, cites Raym. 406, 407, Chiche/ier V. 
| Philips. . i 

An executor has 201. aflets, and he is ſued by two 
obligees for 201. at the ſame time, and pleads p/cne ads 
mini/lravit, both ſhall have judgment, for that aſſets. 
but had he paid it to one on the firſt ſuit, or confeſſed 
judgment to one, he might plead it to the other. 4'S> 
2 Show. 503. Mich. 2: Fac. 2. B. R. | 

Debt againſt an executor, who pleaded that his teſta- 
tor entered into a bond of ſuch a penalty to T. S. condi- 
tioned to pay ſo much money, which was not yet paid, 
- wr which he had not aſſets. To this plea the plain- 
tiff demurred ſpecially, and ſhewed for cauſe, that the 


defendant did not aver. (as he ought) that the bond was 
entered 
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»jitered into by the teſtator pro vero & juſto debito, But 
the court held the plea good without 'ſuch averment, for 
if ſhall be intended the bond was given for 'a juſt debt, 
and the obligation itſelf ſhall be ſufficient to diſcharge the 
executor, though he had not received any money of teſta- 
tor's. Carth. 8. Trin.”'3 Jac. 2. Lake v. Raw. 

Action againſt an executor who pleads ſeveral. judg- 
ments, the plaintiff may reply to them ſeverally, or ge- 
nerally, that they were kept on foot by fraud ; per Holt 
Ch. ] Adjornatur. Show. 289, 290. | 

If executor ſuffers judgment to go againſt him by de- 
fault, it is an admiſſion of affets, and the ſheriff may on 
the fi. fa. return a devaſiavit. 12 Med. 4tt. Trin. 12 
JV. 3. Rook v. Sheriff of Saliſbury. | 

In an ation againſt an executor or adminiſtrator, if he 
pleads twenty judgments, he -confeſſes affets for above 
nineteen of them; and yet they mult at their peril plead 
all the judgments in force againſt them, for if they fail 
in one of them, they ſhall never take advantage of it, for 
the creditor ſhall have judgment to execute when aſſets 
come, and if the executor plead-not all. his judgments, 
he loſes the right of preferring them, and may be charg- 
ed in a devo/tavuit for thoſe judgments he has omitted to 
plead, of which ſee a caſe wel] reported in Hutton ; for 
the pleading of the judgment is a proteCtion of the aſſets 
which you bave or may have until the judgment be a- 
tified ; and if one pleads five judgments, and one of 
them be falſe or fraudulent, you are fſaddled with the 
whole debt. Per Holt Ch. ]. and Gould J. 12 Mad 
196. Trin. 13 W. 3. Atfield v. Parker. | | 
| "When an executor pleads to a recognizance, he muſt 

ſet it forth to the court, that the court may ſee whether 
it be performed or not, but if it be a debt, they need only 
ſay that a judgment was obtained againſt him in ſuch a 
court, if it be in any of the courts of efminſter ; but if 
it be' in any inferior eourt, they mult give it juriſdiction, 
and ſay faiiter proceſſum fuit, &c. Here the plaintiff had 


t & | 


| Sid. 429. pl: 16. Mich, 21 Car. 2. B. R.' Hancock #:. 


Prowt. 


— RI 


tained by fraud ; of you may ſay /eparalia judicia, Wet - 
obtent” fer fraudem, but in the laſt pleading if one is found 
to be a true debt, the plaintiff muſt have judgment. Per 
py wiſden. 2 Mod. pl. 79. Hill. 21 & 22 Car. 2. B. Re 
non. G | 


In debt againſt an executor, he pleaded judgments, and 


that he had not aflets witra ; the plaintiff replied, that 
the judgments were kept on foot by fraud and covin: 


The defendant r&joined, that he did not keep them on 
foot by fraud ; and exception was taken, becauſe he did 
not ſay the judgments or any of them. Faugh. Ch. J. 
held the exception good, for the rejoinder is a negative 
pregnant; and judgment per tot cur* for the plaintiff: 
Cart. 221. Paſch: 23 Car 2, C. B, Warcupp vs Sy- 
monds, OY” 

Debt againſt an executor upon a bond of his teſtator ; 
the defencant p'eaded two judgments had againſt the teſ- 
tator, and ſet them forth, and that he had not aſſets wltrd 
40 5: towards fatisfaftion, The plaintiff replied, that the 
defendant paid ſo much upon the firſt judgment, and ſo 
much upon the other ; yet kept on foot -by fraud ; and 
| upon demurrer it was inſiſted, that the replication was 
ſo complicated, that no diſtinEt iſſue could be taken vpont 
it, for the plaintiff ' put them both together, when he 
alledges they were kept on foot by 'fraud ; but the repli- 
tation: was held good, and the plaintiff had judgment; 
2 Med. 36. Paſch. 27 Car. 2. C B. Maſonv. Stratton. 

Debt on bond againſt an executor, who pleaded a 
judgment obtained againſt him upon another bond of 
the teſtatar, but did not ſay prout patet per recordum ; 
then he pleaded ſeveral other judgments, and that plene 
adminiftravit all the goods of the 'teſtator preterguam 
10s, which was charged with the ſaid judgments, and 


judgment upon the. firſt exception ; per Holt Ch. J. 12 | not ſufficient to ſatisfy them ; the plaintiff replied prote/- 


Med. 613. Hill. 13 W. 3. B. R. in the caſe of Ingram 
v. Foot. f | 

Adjudged, that where an executor ſuffers judgment to 
go againſt him by defavlt, upon the writ of inquiry, he 
ſhall not give in evidence want of affets, becauſe he is 
now eſtopped ; for he ought to have pleaded plene admi- 
niſtravit, or ſpecially what afſets he had. 6 Md. 308. 
Mich. 3 Ann. B. R. | 

In debt againſt an executor for rent incurred after his 
entry, he cannot plead pl/ene admini/iravit, for that con- 
fcſles miſapplication, ſince no other payment out of the 
profits-can be juſtified till the rent be anſwered, 1 Salk. 
317. pl. 25, Yrin. 9 Ann. B. R. Bucklty v. Pink. 

An executor cannot plead r1ens en ſes mains in any caſe 
but to a ſcire factas upon a judgment, for he may com- 
mit a devaſtavit by a releaſe, though he never had the 
goods in his hands. Trin. g Ann B. R; Peck v. Peck. 

Executor promiſed to pay a debt of teſtator's on a cer- 
tain future day, and the aCtion was againſt him as exe- 
cutor ; but Parker Ch. J. held, that the naming him exe- 
cutor was ſurpluſage, becauſe it appears on the face of 
the record, that the demand was a demand upon him upon 
his own centract In effeCt the forbearance is the confi- 
deration of this promiſe, becauſe without forbearance no 
advantage can be taken of this promiſe ; cites 1 Salk. 117, 
 Yurd v. Ellard; and to this opinion the reſt of the court 

inclined. Sed adjornatur. 10 Med. 254. Trin. 13 Ann. 
B. R. Fohnſon v. Gardiner. - | 

In debt upon bond againſt an executor, who pleaded 
ſeveral judgments in bar to the aCtion, wltra gud he had 
not affets;z the plaintiff replied, that (placitum) pradid” 
fl minus ſufficiens to bar him, becauſe ſatisfaQtion was 
acknowledged on ſuch an one of the judgments, and all 
the other were kept on foot by fraud, and hoc parat” ff 
verificare, but did not ſay per recordum 3 and upon de- 
murter to this replication, it was adjudged for the plain- 
tiff, becauſe ha parut* e&ft verificare ſhall be taken re- 
ſp<Qively, and ſhall be good on a general, though other- 
Wiſe on a ſpecisl demurrer, and the word placitum 1s not 
' but one bar, v/z. all the judgments make but one bar, and 
therefore placitum in the replication anſwers the whole. 
Vor. |. N® 79. 


tands, that all the judgments were obtained by fraud, 
pro placito dicit, that the day of the writ there was no 
more than 1007, due on all the judgments, and that 
the defendant then had ſufficient afſets to ſatisſy the judg- 
ments, and likewiſe the debt due to the plaintiff, but 
that he ſuffered the judgments to remain in force to de- 
frand him ; upon' demurrer, it was reſolved, that this 
general pleading of aſlets to fatisfy all the judgments, and 
the plaint was good; but becauſe no venue was laid where 
he had afſets, fo that it was not triable, it was an incur- 
able fault. 3 Lev. 311. and 368. Trin. 2 W.& M.in 
C. B. Knighton v. Moreton, | 
- A. brought aCtion againſt an adminiſtrator, who pend- 
ing that ſuit, let judgment be had againſt him by B. 
and did not plead that judgment in bar to the firſt ation, 
but fold the goods ot the inteſtate to pay B. MA. like- 
wiſe got judgment, and brought a fieri facias, on which 
the ſheriff levied part, and as to the reſt returned a de- 
va/tavit. In an ation brought againſt the ſheriff for a 
falſe return, it was inſiſted for the plaintiff, that the ſuf- 
fering judgment vpon default was no confeffion of aflets, 
and that the ſherift ought not to have returned a drvaſtas 
vit, but a nulla bona, and upon that there ought to have 
been a ſcire fer? enquiry ; but adjudged, that he may re- 
turn a deva/tavit on the firſt freri factas, if he will run the 
riſque of its being true or not, and that the enquiry is 
only for his ſafety ; that if an executor ſuffer judgment 
to go by default, or confeſs it, he admits aſſets; that he 
might have pleaded the firſt judgment obtained by B. 
againſt the ation of A. & rims ultra; but not having 
done it, it is an admifhon of affets, to anſwer the judg- 
ment in this as well as to the firſt aftion, and he is 
eſtopped to ſay the contrary upon a deva/tavuit returned. 
1 Salk, 310. pl. 14. Mich. 12 W. & M. B. R. Rack v. 
Leight:n. | 
If there are three judgments againſt the teſtator, each 
one for 20 /. and the executor has aflets but” to the value 
of 201. if he pleads theſe three judgments, and one of 
them is il] pleaded, or upon ifſue joined, one of them is 
found againſt the executor, (though in fat perhaps he hag 
but 20 /. which will not be ſufficient to fatisfy the other 
| to B wo 


| If an executor pleads ſeveral judgments, the ' plaititiif e, 
may reply diſtinaly to each of them, that they were ob- © 
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two judgments of 207.) yet by pleading the three, it is | 
an implicit confeſſion of affets for more than the two 
judgments, and therefore in ſuch caſes judgment ſhall be 
againſt him for the value of the va judgments ; per 
Holt Ch. ]. which Gould }. agreed. Li RW Rep. 678, 
679. Trin. 13 WW. 3. caſe of Parker v. Arfield. 

The teſtator left a perfonal eſtate to the value of 209501. ; 

and owed 500 /.. on ſpecialties, and 500/. more on 
fimple contraCt, and diſpoſed of 4ool!. in Tegacies, and 
made the defendant executor durante minore &tate of his 
fon; the executor paid 1400 /. in difcharge of the ſaid 
debts and legacies, and accounted with the infant execu- 
tor when he came of age, and upon payment of 91 /. re- 
fiduum to him, he releaſed to him all aftions. Afﬀter- 
wards an ation was brought againſt him by an executor 
of one of the creditors of his teſtatorz and upoh pleading 
plene adminiſtravit, the jury found that he had paid-ſuch 
and ſuch debts and legacies, and had delivered up all the 
reſidue of the perſonal eſtate of the teſtator to the infant 
executor when he came of age. It was objeCted by Ar- 
kins J. that this verdict did not maintain the plea of plenz 
adminiſiravit ; for that cannot be pleaded, unlefs all debts, 
&'c. are diſcharged, as far as the affers will reach; 
whereas here the reſiduum is delivered over, and that is 
liable to the payment of this debt which is yet undif- 
charged ; but the three Juſtices held, that howſoever he 
diſcharges himſelf of the teſtator's eſtate, he may plead 
this plea, and that it is his ſafeſt plea. Mod. 174. pl. 10. 
Paſch. 26 Car. 2. C. B. Broching v. Fennings. 

On a ſcire facias againſt the executors of the plaintiff 
in replevin, to know why he ſhould not have execution 
of ret” habend', adjudged on verdict againſt the teſtator ; 
the defendant pleaded, fully adminiſtered, all but one 
cow, to which the plaintiff demurred ; and by Rainsford 
and J/1d, this cow being in cu/todia legis, is in his hands, 
and ſo aſſets; and if an averia elongata be returned, a 
writ of withernam ſhall be de bonis te/latoris ; and if the 
ſheriff return the teſtator had no goods, on a ſcire facias 
with a fieri facias, there remains no remedy, but as on 
devaſlavit ; and judgment for the plaintiff 1/7. 3 Keb: 
463. pl. 4. Paſch. 27 Car. 2. B. R. Green v. Sutcliffe, 

Aſſumpſit againſt an executor, who pleaded ſeveral 
bonds owing by the teftator not ſatisfied, and that plene 
adminifiravit all the goods which the teſtator had at the 
time cf his death, praterguam bona, &c. ad valentiam 10 l. 
Upon demurrer to this plea, it was adjudged ill, becauſe 
the plea relates to the time when it was pleaded ; and if 
iſſue had been joined upon it, the defendant might give 
in evidence at the trial, that after the writ brought, and 
before the plea pleaded, he had paid debts upon contra 
without ſuit ; and for want of the intervenient clauſe, 
Et quod ipſe nulla habet bona & catalla teflatoris, vel habuit 
die impetrationis brevis prad' vel unquam poſiea, preter- 
quam goods and chattels to the value of 10/. which are 
not ſufficient to ſatisfy the debts due on the bonds with 
which they ſtand charged, and this would have made the 
plea good ; but as the pleading 1s, the plaintiff had no 
remedy but to demur, and therefore OR was given 
for the plaintiff. 3 Lev. 28. Mich. 33 Car. 2. GC. B. 
Heblet v. Framingham. | 

Adjudged, upon demurrer, that plene admini/iravit is no 
good plea in an aCtion of debt brought againſt an executor. 
or adminiſtrator in the debet and detinet as for rent. 
Sid. 334+ pl. 19. Paſch. 19 Car. 2. B. R. Auſtin v. 

iller. | 

Caſe, &c. againſt an executor upon plene adminiiravi! 
pleaded 3 Hzlt Ch. J. declared, that the plaintiff muſt 
prove his debt, or elle he ſhall recover but a penny da- 
mages, though there be aſſets, becauſe this plea only ad- 
mits the debt, but not the guantum ; that all ſeparate debts 
mentioned in the inventory ſhall be accounted affets in 
the executor's hands ; for it is as much as to ſay that they 
may be had on demand, unleſs a demand and refuſal is 
proved. 1 Salk. 296. pl. 3. Trin. 5 W. & M. in B. R. 
Shelley's caſe. 

Upon a plene admini/iravit, Holt ſaid, if an inventory 
be produced where there is one particular of good and 
bad debts, the defendant ſhall be charged with the whole, 
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charge art of it by ſpecial evidence. Comb, 2.2 
+ 458 +» 4 "nts A Dn 
At Guildhall, upon pline adminifiravit, 
was, if the defendant ſhall be allowed the 

quarter's rent accrued due within four or [384 days aſter 
the death of the inteſtate, he having received all the profit 
of the land till within ſuch a ſmall time ; it was objected, 
that this was not a debt due t-mpore vite of the inteſtate. 
and therefore it not being his debt, it ought not to be al. 
lowed to be paid out of his eftate. On the other ide ir 
was ſaid, that it will be hard that an executor or admi. 
niſtrator ſhall pay a rent out of his own eſtate, when the 
inteſtate, &©c. had received all the profits, except for two 
or three days ; and Holt Ch. ]. ſeemed to incline, that if 
this was a term continuing after the death of the inteſtate 
that the adminiſtrator ſhall be allowed for the rent; other: 
wiſe if it be determined by his death. Skin. 649, 650, 
pl. 8. Trin. 8 W. 3 B. R. Mitchel v. Meeſe, 
In debt by huſband and wife againſt an executor, who 
pleaded plene adminitravit ; and upon iſfive it was proved, 
chat the executor had diſcharged a debtor of the intchate 
out of Ludgate, taking a bond from him for the debt, and 
it appeared that he was ſo extreme poor that he was down- 
right ſtarving ; yet the debt was adjudged affets in the 
executor's hands. 12 Mod. 346. Mich 11 WW, > 

It was moved to plead double, noz afſumpſit and plene 
admini/iravit, but was denicd by the court, no affidavit 
being produced that defendant had fully adminiſtered, 
Notes in C. B. 234. Mich. 8 Geo. 2. Heathfield v. Allen, 

On motion to plead double, ſolvit ad diem and riens per 
deſcent, it was objected, that an affidavit of the fa as to 
riens per deſcent ought to produced from the heir, as from 
an executor or adminiſtrator in a plene as apa and 
the objeQtion was held good, No rule. Netes in C. B. 
234. Mich. 8 Geo. 2. The Burgeſſes of Wiſbech v, Frier, 

For more learning on this ſubjett, y 11 Vin, Abr. ard 
2 Bac. Abr. tit. Executors. 

Erecutozy, Is where an eſtate in fee, created by deed 
or fine, is to be afterwards executed by entry, livery, 
writ, &c. And leaſes for years, rents, annuities, condi- 
tions, &c. are called inheritances executory. Wood's Inſt. 
293. Eſtates exectted, are when they paſs preſently to 
the perſon to whom conveyed, without any after-at, 2 
Injl. 513. 

Erecutozy deviſe, An executory deviſe is defined a 
future intereſt, which cannot veſt at the death of th= teſta- 
tor, but depends upon ſome contingency which muſt hap- 
pen before it can veſt. Abr. Eg. 186. 

There are three ſorts of executory eſtates ; one where 
the deviſor parts with his whole fee ſimple, but upon 
ſyume contingency qualifies that diſpoſition, and limits an- 
other fee upon that contingency, which is altogether new- 
in law, as appears by the 1 /n/?. 18. a fee cannot be li- 
mited upon a fee. "The ſecond ſort is, where he gives a 
future eſtate to ariſe upon a contingency, and does not 
part with the fee at preſent, but retains it. Theſe are not 
againſt law z for by Common Law one might deviſe, that 
his executor ſhould ſell his land, and in ſuch caſe the 
vendee is in by the wiil, and the fee deſcends to the heir 
zin the mean time. , A third ſort of executory deviſe is of 
terms, which are well ſettled in Matthew Manning's caſe; 
and it is dangerous to extend the boundary of theſe exe- 
cutory deviſes, which at preſent is a life or lives. Per 
Powell ]. * 1 Salk. 229, 239% Trin. 9g W. 3. C. B. in 
the caſe of Scaiterwood ve Edge, 


the queſtion 


ayment of x 


I. Of executory deviſes of lands of inheritance. 
2. Of executery deviſes of terms far years. 


1. Of executory deviſes of lands of inheritance. 

'To underſtand this doEtrine, it muſt be obſerved as an 
eſtabliſhed rule, that a fee cannot be limited on a fee, as 
if lands are limited to one and his heirs, and if he dies 
without heirs, that ſhall remain over to another, this laſt 
limitation is void ; fo if lands are given by deed to one 
and his heirs, ſo long as F. S. hath ifſue, and after the 
death of 7. $. without iſſue, to remaia over to another, 
this remainder is likewiſe void, becauſe the firſt deviſce 


becauſe he doth not diſtinguiſh them, unleſs he can diſ- 


had a fee, though it was a baſe and dcterminable fee. 
Dyer 
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41. t Co. 85, Plow, 29. 2 Leon, 6g. Co. Lit. 
_— Peph, 34+ 2 Rol. Reps 220+ Godolph, 355; 
_ "Yet in a will ſuch limitations may be good upon a con« 
tingency that may happen within the compaſs of a life 
or lives in e/#, or nine-months after the expiration of a 
life, or a reaſonable number of years 3. for theſe tend not 
to a perpetuity, which is ſo odious in law ; but this not 
by way of dire remainder, but by way of executory de- 
viſes Cro. Ktlz. 205» I Rol. Abr. 626. Dyer I24. 
As if tenant in fee ſimple deviſes his land to A. and 
his heirs, and if he dies without ifſue in the life of B. 
then to B. and his heirsz though this be a limitation of a 
fee ſimple upon a fee, yet, becauſe the remainder to B. 
muſt veſt upon a contingency, which will fall in a life, 
it has been held good as an executory deviſe» 4 Chan, 


_ in the celebrated caſe of Pell and Brown, where one 
having three ſons, A. B. and C. by his will in writing 
deviſes lands to B. his ſecond ſon, and his heirs forever, 

ying 20. and if B. dies without ifſue, living A. then 
4. to have thoſe lands to him and his heirs for ever ; B. 
enters, and ſuffers a common recovery to the uſe of him- 
ſelf and his heirs, and then deviſes thoſe lands to F. S. and 
his heirs, and dies without heirs, living 4, and it was 
adjudged, firſt, that B. had a fee ſimple, and yet the li- 
mitation to A. good, as an executory deviſe in fee ; for it 
was to happen within the compaſs of a life, and thereſore 
if B. died with iſſue, living 4. or without ifſue, after the 
death of A. then this future intereſt was never to ariſe. 
Secondly, it was adjudged, that this being a mere collateral 
poſſibility, was not bound by the recovery, for it had not 
exiſtence at all when the recovery was ſuffered; and there- 
fore the recompence in value could not extend to it; 
beſides, to allow the particular tenant to deſtroy any ſuch 
future intereſt, would be the means of fruſtrating the moſt 
commendable intentions of a deviſor, providing for his 
younger children, or for the payment of his debts, &c. 
Cro. Fac. 590. 1 Rol. Abr. 611. Paim. 131. 2 Rol. 

. 216. 2 Leon. 111. FVaugh. 272. . 

One by will deviſes lands to his mother for life, and 
aſter her death to his brother in fee; provided, that if his 
wife (being then enſfient) be delivered of a ſon, that 
then the land ſhall remain to him in fee, and dies, and 
the ſon is born ; and it was held, that the fee of the bro- 
ther ſhould ceaſe, and veſt in the ſon by way of executory 
deviſe upon the happening of the contingency. Dyer 127. 
in Marg.. ; 

One having iſſue A. his uy daughter and heir appa- 
rent, by will deviſes lands in D. to her and her huſband, 
and hex heir, upon condition that they ſhould afſure lands 
in fee to his executors and their heirs to perform his will; 
and if they failed, then he deviſed the ſaid lands in D. to 
his executors and their heirs, and died; and it was ad- 
judged to be no condition, for then by the deſcent to the 
daughter, being heir, it would be deſtroyed ; but it was 
held a limitation, or an executory deviſe in his executors, 
in caſe the aſſurance was not made, and that they might, 
for breach thereof, enter and ſell; for though a fee cannot 
be limited upon a fee abſolute, yet upon a fee determin- 
able it may, and enures as a new original deviſe, to take 
effect when the firſt deviſee failed to make the aſſurance. 
| Palm. 135. Dyer 33. in Marg." Cre. Eliz. 359. Cro. 
Fac. 592. | | 

If A. deviſes lands to B. for five years from Michael- 
mas following, the remainder to C. and his heirs, this is 
a good remainder, although it cannot veſt before the par- 
ticular eſtate begins, and the freehold cannot be in expec- 
tancy, for in the mean time- the fee ſhall deſcend to the 
heir, Cro, Eliz. 878. 

One deviſes lands to his wife till his ſon came to the 
age of twenty-one years, and then that his ſaid ſon ſhould 
hare the land to him and his heirs, and if he dies without 
iſſue before his ſaid age, then to his daughter and her 
- heirs ; this is a good contingent or executory deviſe to the 

daughter, if the contingency happens, and in the mean 
time the fee deſcends to the ſon as heir; and if he lives 
to twenty-one, though he after die without ifſue, or leaves 
iſſue, though he die before twenty-one, yet the daughter 
is not to have the tand, becauſe he is to die without ys | 
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and before twenty-one, or elſe the daughter cannot take. 
2 Kol. Rep. 197. Palm. 1392, © an 
© But where one having iflue three ſons, A. B; and Ci 
deviſes to his ſon A. after the death of his wife, to him 
and the heirs of. his body lawfully begotten, in fee fimplez 
and if he die in the life-time of my wife, that then my 
ſon C, ſhall be his heir, and dies; A. hath ifſvue and dies 
in the life-time of the wife; and it was adjudged that the 
ifſue ſhould have the land after the death of 'the wife, and 
not C. for it was in effeCt a deviſe to the wife for lifes 
remainder to A. in tail, remainder to C. in fee, upon the 
contingency of A.'s dying in the life of the wife, and does 
not abridgethe eſtate tail, expreſsly given” A. by his dy- 
ing in the life of the wife. Cro. Car, 185. 

Baron and feme being ſeiſed of a copyhold, to them 
and the heirs of the baron ; he ſurrenders it to the uſe of 
his. will, and then deviſes it to the heirs of the body of 
the feme, if they attain the age of fourteen; and dies with- 
out iſſue, and then ſhe marries a ſecond huſband, and 
has ifſue that atrains the age of fourteen, and then ſhe 


double contingeney, ſcilicet, the having heirs of her body, 
and that ſuch heir ſhould live till fourteen, was doubted ; 
but it was admitted, that if the deviſe was , it muſt 
be by way of executory deviſe, which is allowable, when 
to take effect within the compaſs of a life, but not after 


it cannot take effe&t by way of remainder ; for it is a new 
deviſe to take efteQ after her death, and is not a remain= 
der joined to her eſtate ; but the court being divided upon 
the point of the contingency, it was agreed to be ad- 
journed into the Exchequer Chamber, and the reporter 
ſuppoſes the parties agreed afterwards, for he heard no 
more of it. 1 Lev. 135. 

If A. hath iſſue two ſons, viz. B. and C. and deviſes 
lands to B. for life; and if he dies without ifſue living 
at his death, that then"the fee ſhall remain to the heirs of 
B. for ever, by which deviſe B. has only an eſtate for 
life, the remainder to his heir not executed ; and though 
the reverſion deſcended in B. as heir of A. yet it drowned 
not the eſtate for life, againſt the expreſs deviſe and in- 
tention of the will, but left an opening, as it was termed, 
for the interpoſition- of the remainder, when it ſhall hap- 
pen to interpoſe between the eſtate for life and the fee ; 
and that this being a contingent remainder, and not an 
executory deviſe, was barred by the recovery ſuffered by 
B. 'n Lov. 11. 

If one deviſes lands to his wife for life, and if ſhe hath a 
ſon, and cauſes him to be called by the Chriſtian and ſur- 
name of Sampſon Shelton, then after her death deviſes the 
ſame to her ſon, and if he die before twenty-one, to the 
right heirs of the deviſor, and dies ; and after the wife 
marries Broughton, by- whom ſhe has a ſon, which ſhe 
cauſed to be chriſtened Sampſon Shelton, &c. the deviſe is 
good by way of contingent remainder, but not by way of 
executory deviſe ; for when a contingent eſtate is limited, 
and depends upon a freehold, which is capable of ſup- 
porting a remainder, it ſhall never be conſtrued an execu- 
tory deviſe, but a contingent remainder, adjudged ; and 
that the reverſion deſcending to the heir of the deviſor till 
the contingency happened by the bargain and fale, and 
fine thereof, by the heir of the deviſfor to B. and his wife, 
and their heirs, before the birth of their ſon, the contin- 
gent remainder was deſtroyed. 2 Saund. 380. 

If a man having only one ſiſter and heir, who had ifſue 
A. and after married B. by whom ſhe had iflue C. and 
D. deviſes lands to his fiſter until C. attains twenty-one, 
and after C. attains that age, to C. and his heirs ; and if 
C. dies before twenty-one, then to the heirs of the body 


ages of twenty-one, and dies ; C. dies before twenty-one, 
living B. and after B. dies, D. either as heir to C, in 
whom the fee was velted, or as heir of the body of B. 
(though he could not be ſo during the life of B.) being of 
age after the death of B, ſhall have the eſtate by way of 
executory deviſe, and not the right heir of the deviſor. 
2 Med. 289. 


| come -of age, and when his fon ſhould come of age, then 
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dies ; and whether this was a good deviſe by reaſon of the 


a dying without iſſue, for that tends to a perpetuity, and 


of Þ. and their beirs, as they ſhall attain thelr reſpeRive 


A man deviſed lands to his executors till his ſon ſhould | 
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be ſhould enjoy it for him andchis heirs, this is a remain- | 
der executed in the ſon, and not in contingency z for the 
words when and then, in this cafe, only denote the time 
when the remainder is to execute, and will no more 
make the remainder contingent than in the common caſe, 
when a leaſe is made for life or years; and after the de- 
ceaſe of the tenant for life, or the expiration of the term 
for years, then to remain to another; Ge though the words 
be, after the term it fhul: remain, yet it is a preſent aud 
not a contingent remainder; for where words refer to that 
which mult needs happen, there ſhall be no contingency. 

Co. 19. 

, A. "Eon ifſue five ſons- (his wiſe being enfient with 
a ſixth), deviſed two thirds of his lands to his four younger 
ſons, and the child in venire ſa mere, if it were a ſon, 
and their heirs; and if they all die without iſſue male of 
their bodies, or any of them, that the land ſhal] revert 
to the right heirs of the deviſor; by this deviſe the younger 
ſons are tenants in tail in poſſeſſion, with croſs remain - 
ders over to each, and no part ſhall revert to the heir of 
- the deviſor, till all the younger ſons be dead without iſſue 
male of their bodies. Dyer 303%. Hob. 33. 

A. having two ſoos, B. and C, deviſed lands to B for 
fiſty years, if he ſhould fo Jong live, and for my inhe- 
ritance aſter the ſaid term, I deviſe the ſame to the heirs 
males of the body of B. and for default of ſuch iflue, 
then to C. and the court reſolved, firſt, that B. had not 
an eſtate tail by implication upon the words without iſſue, 
becauſe the deviſor had given him an eſtate for years by 
expreſs words, and the court cannot make ſuch a con- 
ſtruCtion againſt expreſs words, when thereby they would 
drown the eſtate for years, and make an eſtate of inhe- 
ritance; ſecondly, the court held this deviſe to the heirs 
males of the body of B. to be void in its creation, for 
want of an eſtate of freehold to ſupport itz and they 
ſeemed not to think it an executory deviſe, becauſe it was 
limited as a remainder, and becauſe it was limited per 
verba in preſenti ; for if one deviſes his eſtate to the heir 
of F. S. and F.S. is living, the deviſe ſhall not be con- 
firued an executory deviſe, and ſuch deviſe is therefore 
void ; but if it were to the heir of F. 8. after the death 
of F. $. that is good as an executory deviſe ; thirdly, the 
court held the limitation to the heirs of B. was become 
void by the event, whatever it was in its creation, be- 
cauſe John is now dead without iſſue ; fourthly, the court 
held, that if the remainder.to the heirs males of B. was 
void in point of limitation, then the next remainder li- 
mited to C\, took effect preſently. 1 Salk. 226. 4 Med. 
255. S.C. 

i ſeiſed in fee, deviſed to truſtees for eleven years, 
and then to the firſt ſon of 4. and the heirs males of his 
body, and ſo on to the ſecond, third, &c. ſons in tail 
male, provided they the ſaid ſons ſhall take on them my 
ſurname; and in caſe they, or their heirs, refuſe to take 
my ſurname, or die without iſſue, then I devife my land 
to the firſt ſon of B. in tail male, provided he take my 
ſurname ; and if he refuſe, or die without iſſue, then to 
the right heirs of the deviſor; 4. had no ſon at the time 
of the deviſe, and died without iſſue, and B. had a ſon 
who was living at the time of the deviſe, who took the 
ſurname of the deviſor. The whole court agreed, that 
the deviſe to B. was not a contingent remainder, be- 
cauſe of the precedent eſtate for years, which could not 
ſupport it ; it appears likewiſe by the caſe to be the opi- 
nion of Trety Ch. ]. and J. Powell, that it cou!d not be 
good as an executory deviſe, if it were conſidered as a 
deviſe to the heirs of 4, being limited per verta in pre- 
ſenti ; but Blzncow Juſt. held, that the deviſe to the ſon 
of A. was future, for he ſuppoſed the teſtator knew that 
A. had no ſon, and the rather becauſe he does not name 
him ; but it was adjudged in C. B, and affirmedin B. R 
that the remainder to C. was good, and veſted in him. 
1 Salk. 229- 

A man having two ſons, deviſed part of the lands to 
one of them and his heirs, and the reſt to the other and 
his heirs, and farther wills, that the ſurvivor ſhall be heir 
to the other, if cither dies without iſſue ; by this the de- 
viſces are tenants in tail, with remainder in fee, executed 


of each other's part» Cre. Face 695, 


EX E 
But where a man having three ſons, and ſeiſed of 
three houſes, deviſed a houle to each ſon and his heirs 
with this provi/o, that if all his faid children ſhall die 
without ifſue of their bodies lawfully begotten, that then 
all his ſaid meſſuages ſhall remain over, and be to his 
wite and her heirs; and it was held in this caſe, that 
theſe words did not raiſe any croſs. remainders, but that 
at the death of any of his ſons his houſe ſhould go imme. 
diately to the wite ; and though a croſs remainder may be 
by implication where lands are limited to two, yet the 
cannot rife where three or more houſes are limited tv 
three, without expreſs limitation. Cys. Fac. 655, 
A being ſeiſed of two meſſuages, and having a ſon ang 
two daughters by ſeveral venters, deviſed one meſſuave tg 
B. his daughter in fee, and another meſluage to C his 
daughter in fee ; and if C. died before her age of ſixteen 
years, Þ. then living, then her part to go to B. ir. fee 
and if B. died without iffue, then both the mefſuages 
(hail go to his fon in fee; B. died without iſſue, and her 
part went to the ſon, and not to the ſurviving daughter 
becauſe the laſt clauſe created no croſs remainders, Bend, 
212. Dyer 330. FVaugh. 267. | 

Deviſe to A. in tail, remainder to B. in tail, remain- 
der to C. in tail, and if C dies without iſſue, A. and B. 
being dead, then to D. in tail; this is a remainder veſted 
in D. and not contingent, Lord Raym. Rep. 523. Hill. 
t1 W. 3. B. R. Badger v. Lloyd. 

If deviſe be made to the heir at law, paying ſuch and 
ſuch legacies, &c. and for default thereof remainder over; 
the heir, till default, is in by deſcent, and the other's in-« 
tereſt is by way of executory deviſe. It is hard to wain- 
tain, either by uſe or deviſe, a remainder to a ſtranger 
after a preſent fee to one that is not heir at law. 6 144d. 
241. Per Holt Ch. }. dich 3 Ann. B. R. Anon. 

Deviſe was of lands to his wife for life, remainder to 
C. his ſecond ſon 1n fee, provided if D. his third fon, 
(ha!] within three months atter the wife's death pay 500/. 
to C. his executors, &c. then he deviſed them to D. and 
his heirs; D. died, living the wife ; then the wife dies 
the heir of D. may enter upon the lands upon payment 
or tender of the 5oo0/, It is not a condition, but an ex- 
ecutory deviſe, 10 Mod. 420. Mich. 5 Geo. 1. Marks 
v. Marks. 

7. C. being tenant for life, with remainder to his wife 
for lite, remainder to his own right heirs, 20th O#ober, 
1683, made his will, viz. {tem, My land at /F. my wite 
Mary is to enjoy for her life; after her death it of right 
ooes to my daughter Elizabeth ſor ever, provided ſhe has 
heirs ; but if my ſaid daughter dies before her mother, or 
without heirs, and my ſaid wife ary ſhall marry again, 
and ſhould have heirs male, I bequeath all my faid right 
in J/, &c. to her heirs male by her ſecond huſband, 
thinking I can never ſufficiently reward her love; pro- 
vided, if my ſaid wife ſhouid marry again, and fail of 
heirs male, and my, daughter ſhould fail of heirs, then [ 
deviſe 50/. annuity out of 7, &c. to my brother Fo/. C. 
and deviſed ſeveral other annuities charged on the land 
to ſeveral perſons who were his heirs at law, but he made 
no deviſe of the land to any one. Mary the wiſe died 
before E/1zabeth the daughter, who died without heirs ; 
but ary married a ſecond huſband, and had ifſue male. 
In ejeEtment, leflors of the plaintiff were heirs at law, 
and the detendant was the heir male of the wife by the 
ſecond huſband. On trial, a caſe ſor the opinion of the 
couit, | 

"The firſt objeion was, that the firſt clauſe was a de- 
viſe to the daughter in fee, but yet that was afterwards 
controled, and qualified by ſubſequent words, and it was 
intended to be her's, and the heirs of her body only. Said 
per cur, the perſon to whom the deviſe over is, 7. e. heir 
male of the body of the wite by a ſecond huſband, he 1s 4 
{tcanger, and where the deviſe over is to a ſtranger, that 
will not alter the conſtruction of the will from what it 
would have been without it; ſo it will continue a deviſe 
to E/;zzabeth in fee (imple. So is Cro. 415. and it is law 
now, and not to be drawn in queſtion, though it was 
once diſputed, A deviſe to a ſtranger will nut alter a 
politive deviſe to a perſon and his heirsz but when this 


| deviſe is over of a rent-charge, cr annuities charged ty = 
| an 
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Jand to the heirs at law, that ſhews what was meatit by 
heirs in the firſt place, and then it will be a deviſe to 
Elizabeth and the heirs of her body, remainder to the heirs 
males of the body of the wife, with a deviſe over to theſe 
annuitants ; and there 1s no difference: whether the de- 
viſe over be of the lands, or of an annuity charged on 
them, becauſe inthe laſt caſe he could never intend the 
lands themſelves ſhould paſs to the perſon to whom he 
had given the annuities» Secondly, but per cur”, the firſt 
clauſe is not a deviſe to the wife, or to Elizabeth, for they 
were ſettled upon her for life; and what is ſaid as to the 
daughter is only a declaration of. the deviſor; what the 


eſtate and condition of the eſtate was, and how ſhe was| 


to enjoy it, and he could not fay of right, ſhe were to 
enjoy them, if ſhe claimed under the will. The conſe. 
quence of this is, that the lands deſcended to Elizabeth as 
heir at law, and the deviſe. to the heirs males of the wife 
by the ſecond huſband will be contingent ; firſt, whether 
Elizabeth ſhould die in the life-time of the wife, which 
muſt happen within the compaſs- of a life; next contin- 
gency, if the wife ſhould marry, &c. and have heirs of 
her body by a ſecond huſband. - But though, as in Lloyd 
and Carey's caſe, ſhe might have heirs after his death, 
and not within the compals of a life, yet ſo near as there 
could be no inconvenience 'if it ſhould take effeCt as an 
executory deviſe in ſuch-a-caſe. - But this is not ſo here ; 
for if the words are taken disJunCQtively (if my daughter 
dies in the life of her mother, 'or without heirs), the 
contingency never happened, becauſe the daughter ſur- 
vived the mother, fo the deviſe could never take effect, 
but will be void ; if taken copulatively, and (er) taken 
for (and) here it will be hard to turn words out of their 
natural ſenſe and import, unleſs there be a plain intima- 
tion of the intent of the deviſor fo to do» How doth the 
deviſor intend it (copulative?) What occaſion is there 
for it? For if the daughter ſurvived the mother, he 
might intggd it for her in fee ; why ſhould it be taken, 
if m daifiter dies without heirs in the life-time of El:za- 
b-th? Thirdly, but if it were ſo, the deviſe over cannot 
take effect, becauſe the contingency never happened. 
Fourthly, but the death of the daughter without heirs 1s 
too remote, and the deviſe over is void. 'The deviſe of 
the annuities is to take effect in nature of a remainder, 
and if the firſt cannot take effeQt in nature of a remain- 
der, all that comes after cannot take place, it being not to 
take effe&t but as a remainder, and then not at all, Next 
(if the wife ſhould marry . again, and have a ſon, and 
ſhould die without heirs male) this is alſo too remote, 
and ſo the deviſe over is void, becauſe to commence upon 
a contingency too remote, and if it cannot be good by 
way of executory deviſe, then it muſt be by way of re- 
mainder, and it cannot be good as a remainder, becauſe 
there is no particular eſtate to ſupport it to any one ; for 
there was no particular eſtate at all, what went before be- 
ing only a declaration of what did belong to the daugh- 
ter, and as this contingent remainder had no particular 
eſtate antecedent to it, it is void. Not good as an exe- 
cutory deviſe, becauſe the contingency never happened, 
or if it did happen, it was too remote, and fo void, and 
therefore the heirs at law have good title. Fifthly, if the 
ſon of the wife by the ſecond huſband could take, he 
would take fee ſimple, ſo that the teftator was miſtaken 
in the law, for he thought he had deviſed to him but an 
eſtate tail. uo rment for the plaintiffs. MS. Rep, Paſch. 
7 Geo. B. R. Wright v. Hammond, 8 Vin. Abr. 110. 

A term for years was deviſed to A. for life, remainder 
to B, this is an executory deviſe. 9 Mod. 101. Mich, 
9 Geo, Theobald v. Duffay. | | | 

A deviſe of lands to R. B. and his heirs for ever, upon 
condition he pay all my debts, and legacies and funerals, 
and if he do not pay-them, then I deviſe the premiſſes to 
&, F. (the defendant) and her heirs for ever ; and as to 
all the reſt and reſidue of my real apd perſonal eſtate 
whatever, not before herein bequeathed, I give to FE. F. 
and her heirs; the deviſee R. B. died before the deviſor, 


fo it was a lapſed legacy ; and the firſt queſtion counſel ! 


made' was, whether this was anexecutory deviſe to E. F. 

By Ch, J. Eyre, & tat' cur*, this cannot be an executory 

deviſe to E. F. unleſs it were a | 
Vor., [. N* 70. 


n original deviſe ; here is' 


theſe kinds of limitations. Abr. 


4 


no-firſt deviſee, for he is dead; and-that; deviſe -is" void: . 
Porteſcue's Rep. 184, 185. Paſch. 2 Geo. 2. C, B: Roe vo. 
Fludd. Tet A uh id 7 Fn. 
A. having . the reverſion, in fee of lands ſettled- uport 

the marriage of B. his ſon, in.the- uſual manner, | deviſed 
ail the lands in the fettlement, on failure: of :ifſue of the - 
body of B. and for want of heirs male of; his own bady; 
to his daughter F. and the heirs of her body. "This will 
does not give an eſtate tail by implication to B. the deviſe 
to F. is executory, and is void, as being on too remote a - 
contingency. - Caſes in Equity in Lord Talbit'; time, 262% 

Paſch. 1733. Laneſborough v. Fox, © : os Frei 


2, Of executory deviſes of terms for years... L 

If a farmer deviſes his term to 4. for life, the re- 
mainder to another, though 4. has the whole eſtate (for 
that is in him during his life) and ſo no remainder can 
be limited over at Common Law, yet it is good by way 
of SIO0y deviſe. Cro. Car, 198.. 1 Rol. Abr, 610: 
8 Co. 94. | Ns of 

The great queſtion in theſe caſes was, whether the 
diſpoſition of the term to a man for his: life was not ſuch 
a total diſpoſition of it, that no remainder could be li-- 
mited over, it being .in the eye of the law a greater eſtate 
than for any number of years; and this was reſolved. in 
the. affirmative in the reign of #4. 6., Dyer 74. by all the 
Judges of England; but this reſolution ſeeming very ſe- 
vere, and againſt natural juſtice, that, a man ſhould be 


hindered from making proviſion for. his family, and the. 


contingencies of it, occaſioned a contrary reſolution./. 19 
Co. Lit. 46. Dyer 35. | For the Judges. obſery- 
ing the good effect ſuch limitations by way of truſt had, 
which were allowed in Chancery, -permitted- farmers to 
diſpoſe of their leaſes in the ſame manner by laſt will ; 
and then the Chancery, the better to fix them in it, al- 
lowed of bills by the remainder; man, to compel the de- - 
viſee of the particulr eſtate to put in ſecurity, that he in 
the remainder ſhould enjoy it according to the limitation 3. 
but when they perceived that this multiplied Chancery 
ſuits, they reſolved that there was no need of that way.. 
Io Co. 47. a. 52. b, 1 Sid. 451. But that the parti-- 
cular deviſee ſhould not have power to bar the remainder. 
man ; fo that the' law has been long ſettled, that execu+ 
tory deviſes, of terms for years are good, provided the. 
contingency is to happen within a life, .or twenty lives, 
all in eſe ; for then there can be no. tendency to a perpe-' 
tuity, -which- was the great miſchief apprehended from 
Eq. 191. Vp 

90 if A, poſlefſed of a term for ps ag deviſes it. to B. 
his wife for eighteen years, and after to C. his eldeſt ſon 
for life, and after to' the eldeſt iſſue male of C. for life, 
though C. had not an iſſue male at the time of the deviſe 
and death of the deviſor, yet if he had iſſue male before 
his death, this iſſue'male ſhall have it as an executory de- 
ule ggior although it be a contingency upon a contingency, 
and the iffue not zz e//e at the time of the deviſe, yet in- 
aſmuch as it is limited to him but for life, it is good, and 
all one with Manning's caſe. 1 Ro!, Abr. 612. an 

But if 4. deviſes his term to his wife for her life, an 

aſter her deceaſe to B, his ſon ; and if B. die without, 
iſſue, then to C. 'adjudged,- that this deviſe to C. after 
the death of B. without iſſue was void ; for ſince it could 
not velt while' B, had iſſue of his body, the deviſe is no 
more than- to B, andthe heirs of his body, which without 
doubt:had been void ; for though men preſumed: on the 
Judges when they firſt allowed of remainders; of terms 
after eſtates for lives, and endeavoured. toi bring remain- 
ders upon eſtates tail within the reaſon of theſe reſolu- 
tions-and conceſſions, yet the courts would never endure 
thoſe remainders, becauſe it is too foreign and diſtant to 
expect them after the man's death, without ifſue, and if 
they were allowed of, would make a direct perpetuity, 
which is an undeniable reaſon againſt any ſettlement ; 
for it is againſt the nature of. human affairs fo-to ſettle an 
eſtate in a family, that upon no contingency, or revolu- 


tion of fortune, the owner ſhall have power over it. Cres. 
Car. 167. 1 Rel. Abr. 610. 1 Sid. 450, 


Cro. Fac, | 
461. 4 Inſt, 87. 3 Chan. Ca. 6, 19. | | | 


y6-C- * Therefors | 
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Therefore the devife to B. in the above caſe, is an ab- 
folute diſpoſition of the term to him, and veſts it totally 
in him, and at his diſpoſal, and ſhall go to his executors 
during the continuance of it, and ſhall never for default 
of ifſue of his body revert to the executors of the deviſor. 
x Sid. 452, 1 Rol. Abr. 612, 831. Bat ſee 10 Co. 87. 
and 1 $:4. 37. which ſeem contra, but have been denied 
to be law. Chan. Ca. 6, 10. 

If one poſlefled of a term deviſes it to his wife for life, 
the remainder to his firſt ſon for life, and if he dies with- 
out iſſue, to his ſecond ſon, Ef. the remainder to the ſe- 
cond ſon is void, for the remainder of a term cannot de- 
pend upon a poſlibility ſo remote, as the dying without 
iſſue ; although it was objeCted, that the deviſe was not to 
the firſt ſon and his ifſue (in which caſe it was agreed it 
ſhould go to his executor), but it was given to' him for 
life only, with an executory deviſe to the ſecond ſon, 
upon the contingency of the firſt not having Hae at the 
—_ of his death, 1 Lev. 2906. 1 Chan. Rep. 14. 

. C. 

A. having iſſue ſeveral ſons (the eldeſt non compos), 
created a term for years, and by another deed declared 
- the truſt thereof to his fecond ſon, and the heirs male of 
his body, remainder to his other ſons ; provided, that if 
his eldeſt ſon died without ifſne, or not leaving his wife 
enfient with a child, living the ſecond ſon; fo that the 
earldom of deſcended on the ſecond ſon, then the 
faid term to remain to the third ſon, and the heirs male 
of his body, with like limitations to the other ſons ; the 
eldeſt fon died without iſſue, living the ſecond, and this 
limitation to the third ſon was held good. 3 Chan. Ca. 
I, 2, &c, Decreed by Lord Nottingham, but reverfed 
by North Lord Keeper, 1 Vern. 163, But upon an ap- 
peal to the Houſe of Lords, North's decree was reverſed, 
and Nottingham's eſtabliſhed, 1 Chan, Ca. 53. and has 
been ever ſince admitted to be law; and note, that exe- 
cutory deviſes and limitations of the truſt of a term are 
governed alike. 1 Vern. 234. Pollex. 15 to 20. 

If a term is deviſed to 4. and the heirs of his body, 
and if A. die without ifſue, living B. this is a good limi- 
tation, the contingency ariſing within the compaſs of a 
life. 1 Salt. 225. Carth. 266. S. C. 

A. deviſes to his ſon, his executors, adminiſtrators, and 
aſſigns for ever, a leaſehold eſtate ; but if he die before 
twenty-one without ifſue, in that cafe he deviſes it over to 
his brother ; and the queſtion was, whether the remain- 
der over was good ; it was objeCted, that it was a perpe- 
tuity, for that the remainder depends on the ſon's dying 
without iſſue; for if he die before twenty-one, though he 
leaves a child, and that child afterwards dies without if- 
ſue, the ſon may be ſaid to be dead before twenty-one 
without iſſue, yet the court held the.remainder good, 2 
Vern. 151. Martin and Long. 

One F. being poſſeſſed of a term for years, deviſes it 
to his wife for life, and after her death to R. F, fox. her 


life, and after her death to T. F. and his children; and | 3 


then deviſes-in this manner, and if it ſhall happen that 
the ſaid T. F. die before the expiration of the ſaid term, 
not having iſſue of his body then living, then to go over 
to the plaintiffs for the reſidue of the term ; the defen- 
dant's title was by an aſſignment of R. F. and T. F. of 
all their eſtate, right, title, and intereſt ; R. F. was dead, 
and T. F. died without ifſue, and the plaintiff brought 
his bill to have an aſſignment of the term purſuant to the 
will ; all that was inſiſted upon, for the defendant to dif- 
ference this caſe from the Duke of Norfol#s of a term, 
and Pell and Brown's Caſe of a fee, was, that this contin- 
gency of his dying without iffue was not confined to his 
on death; but that the words then living ſhould relate 


to the words before the expiration of the term, and ſo this| 


went farther than any of the caſes had ever yet been car- 
ried ; for he might have iſffue for ſeveral generations, and 
yet if ſuch ifae failed at any time before the expiration of 
the term, then it was to go over, and this in a long term 
tended plainly to a perpetuity, and therefore ought not 
to be allowed but by the deviſe to T. F. and his chil- 
dren ; and the ſubſequent- words, and if he die without 
iſſue, the whole term and intereſt was veſted in him, and 
he may diſpoſe thereof as he thought fit, and it 


5 


44 not 


| 
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be reſtrained by the words then living, which relate4 is 
to the words before the expiration of the term, OY 
remainder over to the plaintiff void. But for the olain- 
tifts it was argued and decreed, that the remainders to 
them were good by way of executory deviſe, and that the 
words then living muſt telate to the time of his death . for 
other wiſe there would be no difference between this and 
the common limitations of a term to bne, and the beirs 
or ifſue of his body ; and if he dies without iffue, the re- 
mainder to another, which is void ; for there it muſt like. 
wiſe be intended if he die without iſſue before the ex bs 
ration of the term, or during the term ; fince after Bs 
expiration of the term he can limit no remainders over 
becauſe nothing remains then to be limited ; but here it 
being limited over upon this contingency, if he die with- 
out iſſue then living, v:z. at the time of his death, it is 
good, becauſe this contingency muſt happen within one 
life, or not at all; for upon his death it will be certainly 
known whether he leaves iffue or not; if he does, the 


' | contingency cannot take place; if he does not, then it 


may 3 and this being to happen within the compaſs of a 
life, is good as an executory deviſe, and differs in nothing 
from the Duke of Norfel#'s cafe, ſave only that there it 
| was by proviſo z and alſo upon the death of another per- 
ſon without ifſue then living; and here it is upon his 
_ death, which makes no manner of difference. Abr, 

q- 193. | 

A. man poſſeſſed of a term for thirty-one years, deviſes 
it to his ſon #. during his minority ; and if he attains to 
his age of twenty-one years, then to him during his life, 
if the term ſhall ſo long continue, and no longer, and 
after his death, to ſuch of his iſſue to whom he tha!l de.. 
viſe it 3 but if he die without iſſue, then to his other ſon 
'G. for the reſidue of the term; H. afterwards died with- 
| out iſſue, or without making any diſpoſition . of the re. 
ſidue of the term ; and the only queſtion was, whether 
by the words of this will the whole term did ot veſt in 
H. and it was decreed, that it did not; for $. words 
die without iſſue have a two-fold meaning, either withouc 
iNue at the time of his death, or without, whenever the 
iſſue fails; and though in caſe of an inheritance, if lands 
are deviſed to one, and if he die without ifſae, the firſt 
deviſee takes an eftate tail by implication, which thall go 
to his iſſue, and they ſhall take in a courſe of deſcent to 
all ſucceeding generations ; but to make ſuch a con- 
ſtruftion in the caſe of a term, which cannot come to the 
iſſue by deſcent, is unneceffary, and therefore in ſuch 
caſe the other conſtruction of the words, which is moſt 
natural and obvious, fhall take place ; and it ſhall be in- 
tended only, if he die without ifſue living at the time 
'of his death ; and conſequently the dying without iſſue, 
| being confined within the compaſs of a life, hinders not 
the remainder over, but it may well take place by way of 
h—enons deviſe, according to former refolutions. Abr. 
x 193, 194. | See 2 Fern. 43, 195, 668. and Abr. Eg. 

x | 


Eremplijcation of letters patent, Is a copy or du- 
plicate of /:tters patent made from the inrolment thereof, 
and ſealed with the great- ſeal of England ; which exen- 
plifications are as effeCtual to be ſhewed or pleaded, as the 
originals themſelves. Nota, Nothing but matter of re- 
cord ought to be exemplified. 23 Inſt. fol. 173. See Co. 
5 Rep. Page's caſe. 

Exemplifications of deeds deſtroyed by rebels in the 
reign of Ric. 2. made of the ſame force as the deeds 
themſelves. 5 Ric. 2. flat. 1. cap. 9. 6 Ric. 2. flat. is 
cap. 4+ | 

Where judgment ſhall not be reverſed for error in re- 
cord contrary to exemplihcation, 8 Hen. 6. c. 12. /. 4- 

Fines and recoveries how exemplified in /ales, and the 
counties palatine, 27 Ehz. c. 9. 

 Eremplificatione, Is a writ granted for the exemplijica- 
tron of an original. See Reg. Orig.»f.1. 290. 

Por other maiters, ſee Patents. 

Eremplum and Eremplata terra, The ſame with Zſſart, 
and lands afſarted. 

Eremption, Is a privilege to be free from ſervice or 
appearance; and therefore a baron 2nd baroneſs di;gnitd- 
tis cauſa, are exempted to be ſworn on any inqueſt, = 
HR | | lib. 


— 


— 


f 


j;b. 6. fol. 53. Alſo kn 

exempted to. appear at the 
Marl. tap. 19. And a man may be exempted from be 
ing put upon inqueſts and juries by the King's letters pa- 
tent, as the college © 
patent of Hen. 5. Cs, lib. 8. fol. 108. In what caſe 
thoſe that have charters of exemption are compellable to 
be fworn on juries. Sr Marlb. 52 Hin. 3. co. 14. | 

Ercenum, A reward or gift, or any payment in the 
name of a gift. Bra#ton, lib. 5; tratl, 5 © 4. Fla, 
bib. 2. 6 7I. | *h. 

Erercitug.e was anciently uſed for a heriet, exerci- 
toate vironis five baronis Reg's, qui et proximius ei, guta- 
tur equi, LL. Edw. Conf. 1.—— This demonitrates 
the derivation of heriat or hetegate, from here, exercitut, 
becauſe the old feudal heriot was paid only in arms or 
military accoutrements Cowell, edit. 1727. 6 

Ecerer. The corporation of' merchant adventurers 
there, not prejudiced by 3 Fat. 1. c.6 4 Jac. 1. c. 9. 
I:s neighbourin gaol and workhoufe provided for, 19 
Car. 2. C. 4. ſet. 4, The Queen enabled to. grant 
the ſite of the caſtle of Exon for ninety nine years, for the 
benefit of the county of Devon, g Ann. ©. 19 Taxes 
aſſeſſed on the water-works at Exon, are chargeable on 
the perſons colleting them, 4 Gez. 3. c 2. ſett. 94. For 
the regulation of ſilver in Exeier, fee Gold. 

Erſceviace, To break the peace, to commit open vio- 
lence; from the Saxon frede, frith, peace. Frithiqn, to 
protect.- yh; guis profiliat, & domum exfrediet, nec ta». 
men aliqurm percutiat, dimidio forisfatto culpa confiflat. — 
Leges H. 1 cap. 31. | 

x gravt queiew, Is a writ that lieth for him to 
whom any Iands or tenements in fee within a city, town), 
or borough, being deviſable, are deviſed by will, and the 
heir of the devitor entereth intro them, and detaineth them 
from him. Reg. IT fol. 244. Old Nat. Brev. fol. 17. 
See F. NB. fol. 198. fs 

Echemuin, or Exennium, A gift, a preſent, a token, 
more properly a new-year's gift. In expenſis Domini 
Regis & exhenniis, eidem faths apud Farendon centum ſol. 
ſex denar. in expenſis Domine Regine ibidem pernoftaniis, & 
exhenniis erdem factis Ixxv ſl. Ex compoto domus 
de Farendon. MS. penes W. Kennet. to!. 31 «Cowell, 
edit, 1727- 

Echivit, / Exhibitum,) When a deed, acquittance, of 
other writing is in a Chancery ſuit exhibiced ro be proved 
by witneſſes, and the examincr writes on the back that 
it was ſhewed to ſuch a one at the time of his examina- 
tion; this is there called aa exhibit, | he word is men- 
tioned 14 Car. 2. c. 14. Exhibits cannot be inſpeed 
before hearing. Stran. 764. 2 Þ, Will. 410, 

Er;iviti:, An allowance for meat and drink, ſuch as 
the religious appropriat«.rs made :o the poor depending 
vicar. 90 in all jchurches appropriated to the abbey of 
Oſeney. Vicarius habebit ſufficientem exhibitionem, /icut 
canonici quoad vittualia in menja canonicorum, ubi canonici 
moram faciunt ——Paroch. Antiq pa. 304. The bene- 
faCtions ſettled for maintaining of ſcholars in the uni- 
verſity, not depending on the foundation, are now called 
exhibitions, | | 

Erigendary of the Common Bench, Zxigendarius d4 
Banco Commun, 1s otherwiſe called exigenter, wo H. 6. c. 4. 
and is an ofhcer belonging to that court, for which ſee 
Erxigenter. | 

Erinrent. (Exigenda) Is a writ that lieth where the 
deſendant in an aCtion perſonal cannot be found, nor atty 
thing within that county, whereby he may be attached 
or ciltrained ; and is directed to the ſheriff, to, proclaim 
and call him five county-days one after another, charging' 
him to appear under the pain of outlawry. Termes de la 
Ley. This writ lieth alſo in an inditment of felony, 
where the party indiCted cannot be found. Smith de Rep. 
Ang. lib. 2. ce. 19. It ſeemeth to be called an exigent, 
becauſe it exaCteth the party, that is, requireth his appear- 
ance, to anſwer the law : for if ke come not at the laſt 
day's proclamation, he is faid to be guinguies exattus, and 
then 1s outlawed, ” Crom. Furiſd. fol 188. 'And this 


Manwozd alſo ſetteth down for the law of the Foreſt," 


[ 


c, 18, See Qutlawry. 


ts, derks, and women are. 
eriff's turn, by the ſtatute of 


f Phyſicians, Londin, were by letters 


| 


[{traint, when the governaittit forbids 4 mah, and makes 


writ unto the ſheriff, or bailiffs of the court, that they 


£5209 > >: 57, 
B20. | 
" Exigentet, Zxigendarhic, (18 2.6; 2.9.) Is fn bf: 
ficer of the court of Cottttnon Pleas, of whom there are 
j our in number : they make all .ex:gert3 and proclamas 
tions in_all aQions,, whete procefs of outlawry doth lic, 
and writs of ſuper/edeas, as Well as the prothuhztaries, 
upon fuch +xizents as were made. in their offices. | But 
the making writs' of ſuper /edfas is tice taket from them 
by an officer in the famecourt, created by King James 
by letters parent, towards thedatter- end of his reign. 
Erie, A baniſhment: afd this exile 18 either vy tes 


it. penal to return ; or, it is voluntary, whete he leaves 
oy, countty upon diſguſt, but may come back at p!eaſure, 
2 Lev. ig1. | BE 30 Ne OE 
No freeman ſhall be-exiled but by. lawful jane 
of his peers, or by the liw of the land. 9 Her. 3: 
c. 29. d | 
Exitium, Waſte, deſtruftion, as in the ſtatute of 
Mar bridge under Henry 3. cap. 25. — Firmarii tem- 
pore firmarum ſuarum va/lum, vendit:onem vel exilium mon 
facient de domibus, boſcis, vel hominibus =where exilium 
relating to hominibus, ſeems to be the injury done to an 
eſtate in reſpeC of the tenants, by altering their tenure or. 
condition, by <jeQting, advancing, remitting, &c. And 
this indeed 1s the ſenſe that Fleta does expreſsly deter- 
mine. Vaſtum & dejiruttto fere equipollent, & convert:- 
biliter fe habent in domibus, boſcis & gardinis, ſed exilium 
ai poterit, cum ſervi manumittuntur & a tmemenitis fais 
injurio/e ejiciuntur. Fleta, lib. 1. c. 11. _ þ 
| Ecius, 1Nue, child or children. ——ui gemit Ro- 
bertum de Altreton baronem—gui per Agnetem uxcrem ejus 
' habuit exitum Tho mum filum & heredem. Mon. Angl. 
, tom. 2. p. 6079. The word is trequent in our old law 
, writings, and in ſome epitaphs, as on a ground ftone in 
the chancel of the paiiſh church of Ameriden, in the 
county of Oxford, Sepultus eft hic Johannes Denton, 
filius promogenitus Johannis Denion & Magdalenz axoris 
jus nuptus 'Theodorete Blundell uni filiary# Jobannis 
, Blundell, & moriebatur fine Exitu & torpore ojus exeunts 
in vita predifti Johannis ſeptimo die Septemb. 1566, 
Ect:us, iſſues; the rents or profits of lands or tene- 
ments : Et ſciat vicecomes quod redd'tus, biada in grangiay 
& omnia mobil a preter equit«turam, indumenta, & utens 
filia domorum continentur ſub nomine exituum. Stat. 11 
We/tm.. cap. 43. | 
Eclegalitus, (Calumniari de exlegalitate) Is he who-is 
proſecuted as an outlaw, It is mentioned in Leg. Ed, 
Confeſſ. .c. 38. wu. 
WE: mera motv, Are words formally uſed in an 
charter of the Prince, whereby he ſigniticth, that he dotl 
that which is contained in the charter of his own will 
and motion, without petition or ſuggeſtion made by any 
other ; and the effeCt of theſe words are to bar all excep- 
tions that might be taken unto the inſtrument, wheren 
they are contained, by alleging, that the Prince in paſting 
that charter was abuſed by any falſe ſuggeſtion. Kitchin, 
fol. 152. Co. lib. 1. fol. 45, | 
E- officio, By virtue of a branch of the ſtat, r Els. 
cap. 1. the Queen by her letters patent might authorize 
any perſon or perſons, &:c, to adminiſter an oath ex of= 
ficio, (fo called, becauſe the eccleſiaſtical Judge did it ex 
officio ſuo,) whereby the ſuppoſed delinquent was com- | 
petled to confeſs, accuſe, or purge himſelf of any cri- 
minal matter, and thereby be made liable to cenfare or 
puniſhent, &c. The branch of which ſtatute relating to 
the ſaid oath is repealed. 17 Car. 1. cap. 11. | 
E:onerarione jectae, Is a writ that lay for the King's 
ward, to be diſburthened of all ſuic, &c. to the county, - 
hundred, leet, or court. baron, during the time ' 6f h 
wardſhip, #F.N. B.' fol. 158. | ; 


* 


of . 


 Exonetatione ſecgae «d curiam com? vel baron. 
This writ lieth where the tenant holdeth his land to do | 
ſuit at the county-court, hundred, or court- baton, or 
wapentake of leet, and he who ought to do the ſuit is in 
ward unto the King, or his committee,” and the lord of 
whom he holdeth by ſuch ſervice, will diſtrain him to do 
his ſuit at his court during the time he is in ward unto 
the King or his committee ; his guardian ſhall ſue this 


do 


% 


E*X-_P 
do not diftrain him, &c. to do ſuit, during the term he 
is in ward to the King or his committee. See N. Nat. 
Brew. 370. $73.7 Ce LF | 

Exd/jatus ager, A field without ſtones, Cowe!l, edit, 1727. 

Erpalmare, To ſtrike with the palm of the hand. 
Vide eum in horto ligatum, in atrio pontificis expalmatum, 
7. e. buffeted. Petr. Bleſen/ir, Sermon. 18 de. Chriſto. | 

Ec parte, ex parte, (Lat. ) Partly, or of one part. In the 
court of Chancery it hath this ſignification : a joint com- 
miſlion is that wherein both plaintiff and defendant join. 
A commiſſon ex parte is that which is taken out and exe- 
cuted by one patty only. | h | 

Er parte talis, Is a writ that lieth for a_bailiff,, or 
receiver, that having auditors aſſigned to hear his account, 
cannot obtain of them reaſonable allowance, but is caſt 
into a priſon by them. F. N. B. fol. 129. The courſe 
in this caſe is, to take this writ out of the Chancery di- 
rected to the ſheriff, to take the four. mainpernors, to 
bring his body before the Barons of, the Exchequer at a 
day certain, and to warn the lord, to appear at the fame 
time. Cowell, edit. 1727. 

Erpectant, - Is uſed in the Common Law with this 
word fee, and thus it is oppoſite to fee-ſimple. For ex- 
ample ; lands are given to a man and his wife in fran#- 
marriage, to have and to h:1d to them and their heirs ; in 
this caſe, they have fee-ſimple : bift if it be given to 
them, and the heirs of the body, &c. they have tail and 
fee expeftant. Kitthin, fil. 153. | 
 Expedimentum, Bag and baggage. Dixit ſe non ha- 
bere literas pre manibus, quia miſerat eas cum expedimento 
ad Wintoniam. Cowell, edit. 1727. 

___ Erpedirarte, (Expeditare vel expealtare,) In the foreſt- 

Jaws, fignifies to cut out the ball of dogs forefeet, for 
the preſervation of the King's game. Every one that 
keeps any great dog not expeditated, forfeits three ſhillings 
and four pence to the King. The ball of the foot of 
maſtiffs is not to be cut out, but the three claws of the 
forefoot to the ſkin, 4 part Infl. fol. 308. —— Nullus 
dominicas canes abbatis & monachorum expealtari cogat. 
Charta Hen. 3. Abbati de Rading, Et fint quiet: de 
expeditamentis canum. Ex Magno Rot. Pipz, de anno 
9 Ed. 2. 'This relates not only to maſtiffs, but to every 
man's dog who lived near the foreſt, and to the dogs of 
the foreſter's themſelves. And this expedritation was to be 
| done once in every three years. Du Freſne. 

Erpeditate arvozes, Trees rooted up, or cut down 
to the roots. Inquiratur de quercubus & alits arboribus 
expeditatis in fore/la—vel fi aliquo ingemta alia diftas 
quereus cadere 6+. Fleta, lib. 2. cap. '41. ſeCt. 31, 

Erpenditozs, Are the perſons appointed by commil- 
fioners of ſewers to pay, diſburſe, or expend the money 
collefted by the tax for the repairs of ſewers, &c. when 
paid into their hands by the colleCtors, on the reparations, 
amendments and reformations ordered by the commilſ- 
ſioners, for which they are to render accounts when 
thereunto required. Laws of Sewers 87, 88. Theſe 
officers are mentioned in the ſtatute 37 Hen. 8. c. 11. 
and other ſtatutes. The ſteward or ſworn officer, who 
ſuperviſes the repair of the banks and water-courſes in 
' Romney Marſh, is now called, The expenditor. See 
SDewers. ; we | 

Erpenſis militum levandis, ls a writ direQed to. the 
ſheriff, for levying the allowance for knights of the par- 
liament. Keg. Orig. fol. 191. ET 

Expenſis militum non levandis ab hominibus de do; 
minico, nec a nativis, Is a writ to prohibit the ſheriff 
from levying any allowance for the knights of the ſhire, 
upon thoſe that hold in ancient demeſne, &c, Reg. Orig. 

ol. 261. . 

Ecplees. Some are of opinion, that becauſe explees 
are the full profits of the land, therefore the word muſt 
be derived from the Lat. expleo : but rather explacito, viz. 
from the agreement made with the lord to pay him ſo 
much ex proventibus terre. For expletum ſignifies thoſe 
lands or farms, the profits whereof are taken by the lord. 
Cmwell, edit. 1727. See Ciplees. 

Ecplicia, E:pietia, Erpleta, The rents or mean profits 
of an eſtate in cuſtody or truft,—Caprendo inde explitia ad 


EX > Þ 
valentiam quingue ſelidirum & amplius —— 
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Erplozatoz, A ſcout—J]n_ memoriam Henrici Croft 
equitts aurati, exploratoris in Hibernia. generalis, qui obiit 
anno 1609, where explorator generalis ſignifies ſeaut-maſter 
general, Sometimes alſo it 1s uſed for a buntſman, a 
[dem  abbas habens explotatores ſuos (his huntſmen) bs 
feat retia, &c, In Itin. Pickering, 8 Ed. 3+ Rot. 4 

CTrpoztation, 1s the ſhipping or carrying out the native 
commodities of England for other counties ; mentioned 
in Bs ſtatutes relating to the cuſtoms, 

hree years from the time of importatio | 
allowed for their exportation: 7 xa ft. 7; py mo 
10, See Jmportation. | TIE: 

Trpoſition of derds. In the conſtruftion of deeds it 
muſt be conſidered firſt, how a deed in the groſs ſhall be 
taken and enure; and ſecondly, how it ſhall be taken 
and expounded in the ſeveral parts and pieces of jt 
And as to the firſt, theſe rules are to be known : 1, It 
ſeveral join in a deed,. and ſome are able. to make ſuch x 
deed, and ſome are not, this ſhall |be ſaid to be the 
deed of thoſe alone who are able. And fo z conver ſ, if 
a deed be made to one that is incapable, and to others 
that are capable; in this caſe it ſhall. enure only to him 
that is capable. Co. Lit. 302, Perk. /. 66. 

2. It ſhall enure as much as may te according to the 
apparent intent of the parties. Finch's Law 58, 

3- A deed that is intended and made only to one pur. 
pole may enure to another ; for if it will not take effe& 
that way, it 1s intended it may take effeCt another wa 

See Dyer 251. 2 Co. 35. Ce. Lit. 49. 

Where a conveyance. will not take effe& the way it 
| was intended, there rather than it ſhould have no ec it 
ſhall paſs by another way-than what the parties deligned, 
Lucas 35. And ſhall never be void where the words may 
be employed to ſome intent. Plow. 160. b, 

4. When a deed 1s made it ſhall enure as it may, and 
ſo as it may have and take the molt and beſt effe& that 
may be according to reaſon, See Plow. 140, 59. Co. 
Lit. 302, | | | | 
| In conveyances we are to reſpe&t two things, the form + 
and effeCt of them ; and in all caſes where the form and 
effect cannot ſtand together, the form ſhall be rejeQted, 
and the effeCt ſhall ſtand. 2 Leon: 25. þ. 17. 

5. When a deed. may enure to divers purpoſcs, he to 
whom the deed is made ſhall have eleQion which way to 
take it, and he may take it that way as ſhall be moſt for 
his advantage, Co. Liv, '301., Dyer 251. 

6. 'The words of an indenture are the words of both 
parties. Cro. Fac. 398. pl. 4. Lucas 47, 48. Though 
they are ſpoken as the words of one party, yet they are 
not his words only, for he has the conſent of the other 
party to every one of theſe words. Plw. 134. 

But not ſo in a deed poll, for they are. only of the 
grantor, and ſhall be taken moſt ſtrongly againſt him. 
i Plow. 134. a. 2 Rel. Abr. 65. Co. Lit. 146, Lucas 
47+ | 

7. If one has divers eftates in land, and he makes any 
charge or grant upon or out of it ; this ſhall iſſue out of 
a'l his eſtafes. And if one has a poſſeflion and an ancient 
right, and grants a rent-charge out of the land, or makes 
a leaſe of the land; this ſhall iſſue out of both the eſtates, 
and it ſhall enure from him having ſeveral eftates, as it 
{hall enure from ſeveral perſons having the ſame eſtates. 
Duando duo jura concurrant in una perſona aquum oft ac fi 
efſent in diverſis. See Perk. /. 592. $i: 

Expoſition of words and jeatences. Pleadings of 
notice given to F. 7. wi'l be intended of the fame 7. T. 

that was named before, otherwiſe of cuidom F, T. Lord 
Raym. 119. 

The words ibidem invent. in treſpaſs, refer to the vill, 
and nor to the cloſe. Lord Raym. 122. | 

The word adtunc in the award of releaſes ſhall refer to 
the time, and not to the performance -of the other parts 
of the award, which may be void. L£. Raym. 124. 

| The words ante tertiam horam, without faying fo 
meridiem, bad pleading, but made good by pleading over- 
Ld. Raym. 124. E 

24 Words 


Par och . Antiq, 
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. Words tending to enlargement ſhall not be conſtrued 
reſtraint of a former clauſe. _ L: Raym. 269. : 

The words juxta tenorem ſequentem are ſufficient in an 

-nditment for a libel ; otherwiſe of ad effeFum ſequentem. 


Raym. 415+ | HR 6: 
a he 62.) ag EA et ibidem refer to the laſt time and 
place. . L. Raym. $576. 


-.f reoe in the deſcription of the priſon of the King's 
ko a ſcire facias againſt bail. Lord Roym. 80 5: 
An agreement to pay ſo much for every hundred ſtacks 
of wood, will not make any thing due for fifty ſtacks, 
without the words g3 gangs ratam. Ld. Raym. 815. 
A viz. reje in a reddendum, becauſe repugnant. 


Lord Raym. 8 I'9. 


Where a v:z. ſhall be explanatory, and may contain 
an averment. £Zd. Raym. 1271"o 

The word praedif. in an information relating to the 
county, where ſeveral counties are mentioned before, is 
uncertain. Ld. Raym. 886. | 
| The word predif2. ſhall refer to the perſon named be- 
fore, that is meant in common underftanding, though 
there is another of the ſame name, Lord Raym. 1095. 

The word predif. in an order or indictment does not 
| refer to the county mentioned in the margin, as it does 
in a declaration» Lord Raym. 1304. 340g 

Treſpaſs for breaking the plaintiff's cloſe, and taking 

ds there found, and alſo taking and cartying away ſo 
much ground wheat of the plaintiff's ; after entire da- 
mages, judgment arreſted, becauſe it did not ſufficiently 
appear, that the firſt goods were the plaintiff's. Lord 
Raym. 899. | 

| TR RE made the 4th of December, that an elec- 
tion: would be made on the gth of December then next 
following z the word next refers to the day, and not to 
the month. Lerd-Raym. 905. | 

Gilda mercatoria, is a corporation. £4. Raym, 1134-+ 

£xpreſſio eorum gue tacite inſunt will have no operation 

upon the clauſe wherein it is expreſſed, but may control 
a ſublequent clauſe.® Lord Raym,. 1154. , 
\ In a declaration againſt a priſoner in cuſtody of a ſhe- 
riff by virtue of a /atitat, de placito quod reddat ei, &c. 
theſe laſt words ſhall be referred to the 7atitat, ſo as to 
ſhew it to be at the ſuit of the plaintiff according to the 
at of parliament. L£Zord Raym. 1362. 

Articles of a horſe race to ride fine flagella & baculo 
vel aliis armis, the whole ſentence 1s disjunQtive. Lord 
Razm. 1307. 

Duoddam, the ſame as aliud. Ld. Raym. 1522. 

The writing croſs the face of a bank note, is proper] 
called an indorſement. Stran. 18. | 

To pay on ſuch a day next, in a note, refers to the 
date, Siran. 394. | Shed 

Barratry in a policy, the ſame as fraud. Stran. 581. 

The word et taken disjunCtively after a verdict. 


ir n. 
594- ; | | 

Reſervations or powers at the end of a ſentence, 7A 

to all the members of the ſentence. Stran. 96g. | 
The word guamplurim: does not import the greater part. 

Stran. 1097. ; \ 
Curia de Banco neftre, in a wiit, means the King's 
Bench. Stran. 302. | | \ 
[0] 4 


Indentura. fafia inter, &c. imports ſealing by 
Elizabeth his wife all his ef- 


parties, Stran. 512. 

_ MN. H. by will gives to 

tate, leaſes, and intereſt in his bouſe in Hatton Garden, 
and all the goods and furniture therein at the time of his 
death, and alfo all his plate, Jewels, &c. but deſired her, 
at or before her death, to give ſuch leaſes, houſe furniture, 
goods, plate, and jewels unto and among ft ſu his own 
relations, as ſhe ſhould think moſl deſerving and approved of, 
and made her executrix. Elizabeth by her wilt gave all 
her eftate and intereſt to H. S. in the ſaid houſe in Hat- 
ton Garden, and after ſeveral legacies, the reſidue of her 
perſonal eſtate to the defendant, and two other.perſons, 
and made them executors z but neither gave, at or be- 
| fore her death, the goods in the faid houſe, or her huſ- 
| band's jewels to his ſaid relations. The Maſter of the 


ola. 4 | . 
| N. H. took only beneficially durin 


words ea occaſfione will ſupply the want of coram | 


Ltended rents or rack-rents. 


much of the houſhold goods in Hatton Garden, as were 
not diſpoſed of by her according to the power given her. 
by_the will of N. FH. in caſe the ſame remain in ſpecie, 
or the value thereof, ought to be-divided equally among - . 
ſuch of the relations, as were, &c. at. the time of her 
death, Athyns'; Rep. 469. » SCF 454 O09 4 
The words willing or deſiring in a will, have been fre- 
quently conſtrued to amount to a truſt. Athyns's Rep. 
470. | > Gy p , ” 
Where the uncertainty is ſuch that the court cannot 
poſhbly determine who are meant in a will, it may be 
conſtrued only as a recommendation to the firlf deviſee, 
and make it an abſolute gift to him. Athyns's Rep. 470: 
Where there is a deviſe to relations in a will, the fa. 
tute of diftributions is a good rule to go by, in conſtruing 
who are meant by that word. Athyns's Rep. 470. | 
Sir F. L. gives by a codicil to his will, to £. M. dur-- 
ing her natural life, his houſe in Greenwith, with all the 


houſhold goods that ſhall be found therein-at the time of 


his deceaſe: the word with ſo conjoins the deviſe of the_ 
houſe and houſhold goods, that the deviſee 'can have no 
larger intereſt in the latter than was limited as to the for- 
mer. Athyns's Rep. 470. The word- with would have 
had the ſame effe&t in the caſe of a grant. Jbid. ; 
A tenant for life of goods, is not obliged to give ſecu- 
rity for the goods, but to ſign an inventory only to the 
perfon in remainder. Atkyns's Rep. 471. We 
A. deviſes ſeveral leaſehold eftates to two truſtees, in 
truſt ; if his grand-daughter married without their con-_ 
ſent, to convey the premiſles to two other truſtees, in. 
truſt for her ſeparate uſe during the huſband's life, and 
aſter her death, for the uſe and benefit of her ifſue : 
though ſhe has no children by the firſt huſband, ſhe has - 
only a right for her life, for the ifſue by any huſband are 
provided for” by this ſettlement, Athyns's Rep. 472. | 
. Ex poſt facto, Is a term uſed ia the law, ſignifying 
ſomething done after another thing that was committed 
before. And an aQt done, or eſtate granted, may be 
made good by matter ex po! fatto, that was not fo at 
firſt, by eleCtion, &c. as ſometimes a thing well done at 
firſt, may afterwards become ill. 8 Rep. 146. 5 Rep. 


22. 

Extales, The entrials. Mures gui extales corrodant. 
Petrus. Bleſenſis, Epiſt. 100. 

Extend, ZExtendere, In a legal ſenſe denotes to value 
the lands or tenements of one bound by ſtatute, &c. that 
hath forfeited his bond, to ſuch an indifferent rate, as by 
the yearly rent the creditor in time be paid his debt. The 
courſe and circumſtances hereof, ſee F. N. B. fol. 131. 

Ertendi facias, Is a writ ordinarily called a writ of 
extent, whereby the value of land, &c. is commanded to 
be” made and levied in divers cafes; which ſee in the 
table.of the Reg. Original. - | 

Extent, Extenta, Hath two ſignifications, ſometimes. 
ſignifying a writ or commiſſion to the ſheriff, for the 
valuing of lands or tenements. Reg. Fudic. in Tabula. 
| Sometimes the at of the ſheriff, or other commiſſoner 
upon this writ. Bro. tit. Extent, f. 313. 16 & 17 Car. 
2. cap. 5» And it more frequently fignified the eſtimate 
or valuation of lands, which when done to the ytmoſt 
value, was ſaid to be to the full extent ; whence our ex- 
Hee eft extenta terrarum 

— de terris & tenementis prioris de Durh iſe 
tum waleant inflaurare, & quantum deinflaurare. Mon. 
Angl.' tom. 1. p. 548 and in 2 tom. fol. 321. Ad in- 

uirentfum Aflimationem & extentam per probos viros. 
leta, lib. 2. cap. 71. See Statute. 

Extinguiſhment, In our laws ſignifies, an effe& of 
conſolidation : for example, if a man have due to him a 
yearly rent out .of any Jands, and afterwards purchaſe 
the ſame lands, now both the property and reut-are con- 
ſolidated or united in one poſfſefior ; and therefore the 
rent is ſaid to be extinguiſhed. In like manner it is, 
where a man hath a leaſe for years, and afterwards buy- 
eth the property; this is a conſolidation of the property 
and the fruits, and is an extinguiſhment of the bake, See 
Termes de la Ley. So if a man have an highway append- 


Rolls was of opinion, that Elizabeth, under the will of! 
 Vou. IL NY? 9o, - | 


ant and after purchaſe the land wherein the bighway 
wvD boy 


' 4's fx wt oy 4 2) Th 
her life, and that 6 | | 
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is; then the way 1s extin&? : and ſo it is of common ap- 
zendant. But if a man have an eftate in land but for 
ife or years, and hath'fee-ſimple in the rent ; then the 


- rent is not extinguiſhed, but in ſupenſe for the time ; and 


fter the term, the rent ſhall be revived. And if there 
be lord, mickive, and tenant, and the lord purchaſe the 


tenancy, then the meſnialry is ext#n2 ; but the meſne ſhall | 


have the ſurpluſage of the rent, if there be any, as rent- 
ſeck. gba 4 to Ley. Cowell, edit. Fy27. 

Wherever a right, title or intereſt is deſtroyed, or 
taken away by the aCt of God, operation of law, or act 
of the party ; this in many books is called an extinguiſh- 
ment. Co. Lit. 147. b. 1 Rol. Abr. 933- 


' 1. Of the extinguiſhment of rents. 
- 2. Of the extinguiſhment of copyhalds, common, and debts. 


. Of the extinguiſhment of rents. Wo 

| If jb 4 A | &-flragzac from his leſſee, the 
leflor cannot have both the rent and the land, nor can the 
tenant be under any obligation to pay the rent when. the 
land, which was the conſideration thereof, is reſumed. by 
the lefſor into his own hands; and this reſumption or 
purchaſe of the tenancy, makes what is properly called 
an extinguiſhment of the rent ; thate is, the rent can 
never become due or payable by the tenant, by virtue of 
the donation which created the tenancy, when the land or 
tenancy is conveyed to the lefſor in as abſolute a manner 
as he was ſeiſed of the rent. Polley. 142. 

But if the conveyance to the leſſor was not abſolute, 
but upon condition ;. or if it were only of a particular 
eltate;, of ſhorter duration than the eſtate which the Icflor 
had in the rent ; in theſe caſes, though there be an union 
of the tenancy and the rent in the ſame hand, yet becauic 
that union is but temporary, for upon the performance 
of the condition, or determination of the . particular ef- 


| tate, the tenant is reſtored to the enjoyment of the land, 


onſequently the obligation to pay the rent revives ; 
—_ « nt in Rock aale is only ſuſpended, and not 
extinguiſhed. Bro. Extingui/hment 17. Vaugh. 39, 199. 

+» I42s» 
—__ if the lands demiſed be eviCted from. the tenant, or 
recovered by a title paramount, the leſſee is diſcharged 
from the payment of the rent from the time of ſuch 
eviction ; and this is alſo called an extinguiſhment of the 
rent. But notwithſtanding ſuch recovery or eviction, 
the tenant ſhall pay the rent which became due before 
the recovery ;. becauſe the enjoyment of the land being 
the confideration for which the tenant was obliged to pay 


| the rent, ſo long as the conſideration continued, the 


obligation muſt be in ſorce; there being the ſame reaſon 
that the tenant ſhould pay the rent for part of the time 
contracted for, as for the whole term, it he had enjoyed 
the land ſo long. 2 Rol. Abr. 429. Heb. 82. Cre. Eliz, 
Co. Lit. 148. b; 201. b. | 
_ For the ſame reaſon, it part only of the land letten 
be evicted from the tenant, ſuch eviction is a diſcharge 
of the rent, in proportion to the value of the land evict- 
ed. 10 Co. 128. 1 Rol. Abr. 135. Dyer. 56. 
Covenant upon indenture for non-payment of rent; 
the plaintiff declares, that he was feiſed of tithes, and by 
indenture demifed them to the defendant, rendering rent, 
and the defendant covenanted to pay it, and he aſhgned 
his breach in non-payment of ſo much ; and the defen- 
dant pleaded eviction, The plaintiff demurred ; and 
judgment was given for the detendant, becauſe it 1s a 
rent, and the eviction is a ſuſpenſion of it, and therefore 


a good plea, Lord Raym. Rep. 77. Paſch, 8 W. 3. Dal-| 


flon v. Reeve. ; 

If a man who hath a rent-ſervice, purchaſes part of 
the land out of which the rent iſſues, the rent ſervice is 
not extinguiſhed, but ſhall be apportioned according t6- 
the value of the land ; ſo that ſuch purchaſe is a diſcharge 
to the tenant for ſo much of the rent only as the value oj 
the land purchaſed amounts unto, Lit. /. 222. 

But if a man has a cent-charge, and purchaſes part of 
the land out of which the rent iſſues, the whole rent 1s 
extinguiſhed, and conſequently the tenant diſcharged 


from the payment of it. "Lie. {ef. 222, 223. 8, 

Las gh ara ag oe 2s k: | MEAD. 5: 

' But in this caſe, if the grantor by deed recitin the 

| purchaſe had granted that the grantee ſhould diftrain for 

| the fame. rent in. the reſidue of the Jand, the whole rent 
charge had been preſerved ; becauſe ſuch power of diſtreſs 
had amounted to a new grant. Co. Lit. 147, 

But the law has carried this- notion of extinguiſhment 
only to ſuch caſes, where the grantee of *the rent wilfully ' 
by his own aCt prevents the ned of the grant, ac 
cording to the original intention thereof ; for if part of 
Abe land deſcends to the grantee of the rent-charge, the 
rent ſhall be apportioned according to the value of the 
land,: for the grantee in this caſe is perfe&tly paſſive, and 
concurs not by any aCt of his to defeat the intention of 
the grant; and therefore it would be nnreafonable anq 
ſevere, that he ſhould be puniſhed without his default, or 
concurring in that at which extinguiſhes the rent, Lit, 
ſect. 224. Co. Lit. 149. b. 1 Rel. Abr. 236, 

Hence likewiſe it is, that if a man prants a rent. 
charge out of two acres, and afterwards the grantee re- 
covereth one acre by title paramount the grant, the 
whole rent ſhall not be extinguiſhed, becauſe the law 
that gives the remedy+ for the recoyery of a man's right, 
will not prevent the proſecution of ſuch right, by de- 
priving the proſecutor of a greater profit than the thin 
recovered may amount to ; but in this caſe there ſhall be 
no apportionment, but the grantee ſhall have the whole 
rent atter he has recovered the one acre, becauſe by the 
grant each acre- is charged with the whole rent ; and 
upon the recovery it appears, that the grantor had no in- 
tzrelt in one acre, and conſequently could not charge it; 
and therelore the yrant being to be taken moſt tron 
againſt him, the whole rent ſhall continue after the re- 
covery, becauſe the grant was originally for ſo much, and 
theretore ſhall iſue out of that land which he had power 
to charge; whereas in the former caſe the grantor had, 
at the time of the grant, power to Charge all the land; 
and therefore when part of the land, ſubject to ſuch 

-charge, comes to the grantee by act of law, it is reaſon. - 
able at leaſt that the charge ſhould be apportioned. Co, 
Lit. 148. b. o{0N PE 

Allo a rent-charge may in ſome caſes be apportioned 
by the act of the party ; as if the grantee releaſes part 
of - his rent to the tenant of the land, ſuch releaſe does 
not extinguiſh the whole rent; ſo if the grantee gives 
part of it to a ftranger, and the tenant attorns, ſuch 
grant ſhail not extinguiſh the reſidue, which the grantee 
never parted with, but ſuch releaſe or diſpoſition makes no 
alteration in the original grant, nor defeats the intention 
of it, as the purchaſe of part of the land does ; for the 
whole rent is ſtill 'ifſuable out of the whole land, accord- 
ing to the original intention of the grant. Co. Lit. 148. 
a. But Cro. Eliz. 742. feems contra. | 

Here alſo, as to the apportionment of a rent-ſervice, 
by the purchaſe of the lefſor of part of the tenancy, we 
muſt diſtinguith between ſervices diviſible in their own 


_ 


nature, as a rent, and ſuch as are indiviſible, as a 
horſe, a hawk, &c. for in the laſt caſe, if the lord pur- 
chaſe part of the tenancy, there can be no apportionment 
of the ſervice from the nature of the thing ; and there- 
fore ſuch ſervice is extinct, and the tenant diſcharged 
trom the payment of it; for the whole tenancy being 
equally chargeable with the payment of ſuch ſervice, 
the lord by his. own aC&t ſhall not diſcharge part, and 
throw the whole burthen upon the reſidue for his own 
private benefit and advantage. 6 Co. 1,” Co. Lit. 149, 
a. 8 Co. 105. Mor 203. 

But if ſuch entire ſervices were for the benefit of the 
public, as knight-ſervice and caſtle-guard, for the de- . 
fence of the realm, or for the adminiſtration of juſtice ; 
or if ſuch entire ſervice were a work of charity or piety ; 
in all ſuch caſes the tenant is till chargeable with the 
whole ſervice; for there can be no apportionment, be- 
cauſe the thing in its nature is indiviſible, and the whole 
hall not be extinguiſhed becauſe the public has an intereſt 
in ſuch ſervices, and therefore ſhall not be prejudiced by 
the private tranſaQtions of the parties. 6 Co. 1, 2. Co. 


& 


Lit. 149. 
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| ere the. tenure is by .a ſervice in its nature;indi- | 
| | Hoe a horſe, or a hawk, &c, which. are only for the 
| private benefit or pleaſure of the lord ; yet if part, of the 
tenancy comes to the lord. by deſcent, the ſervice is, not 
extinguiſhed - becauſe there 1s no conſent or concurren 
of the lord to-the diviſion. . Co, Lit. 149.4. - 

1t was formerly doubted, whether a rent-ſervice inci- 
dent to a reverſion could be apportioned, or. was not ut- 
terly extinguiſhed. by a grant of part of the reverſion ; 
for ſince the reverſion and rent incident thereto were entire 
in their creation, they thought it bard that.by the aQ of 
the lefſor they, ſhould be divided, and thereby the tenant 
- madeliable.to ſeveral ations and diſtreſles for the recovery 
of them z but it was at length. reſolved, that. the rever- 
Gon being, a thing in, its nature ſeverable,. the rent as 
incident to it may be. divided. too, becauſe that being 
made in retribution for the land ought, from the nature 
of it, to be paid to.thoſe who are to have the land. upon 
the expiration of the leaſe ; and hence. it is that the rent 
pailes incidently-with. the reverſion, without any expreſs 
mention of it in the grant ; beſides the tenant has really | 
no prejudice from ſuch grant, becauſe it is in his power, 
and his duty to prevent the ſeveral,ſuits and diſtrefles by 
Pl punctual payment of the rent ; and therefore he ought. 
hot to complain of a miſchief which he wilfully brings 
upon. himſelf ; beſides, that, formerly (viz, 'before the 
4 & 5 Ann.) fuch grants:could not take effect without 
the attornment' and conſent of the tenant ; but on the 
other hand it. would. be extremely prejudicial, if, upon 
ſuch grants the rent ſhould not be apportioned, be- | 
cauſe then the leflor could not out of hig eſtate make. a 
proviſion for. his younger children, or \an{wer the con- 
tingencies of his family which-are in view.,; 2 1n/t. 504. 
1 Rel. Abr. 234 Gro, Eliz. 651, $51. Co. Lit. 148. 
8 Co. 79. Dyer 326. Heb. 177. 13 Co. 57, 58+ 
* Moor, pl. 2554 256. ©, ne 3 Fo Jee- 

If lefſee for life -or years ſurrenders part, or. if he 
commit a forfeituce of part by making a feoffment, or 
doing waſte os can be no colour to conſtrue theſe aQts.. 
an extinguiſhment of the whole rent ; but.in theſe caſcs 
the rent ſhall be apportioned, becauſe the rent is retri-. 
bution for the land, and therefore muſt neceſſarily ceaſe 
according to. the proportion of the land reſumed by the 
leflor ; for it were abſurd, that the leſſor ſhould have the 
land and retribution for it ; but, the whole rent is not 
extinguiſhed, becauſe from the nature of the contraCct the 
rent is to be paid in conſideration of the enjoyment of the 
land, and therefore the tenant ſhall be obliged to pay the 
rent in proportion to the land which he enjoys; ſoit the 
leiſor grant the reverhon of part to the leſſee, the reat 
ſhall be apportioned. Co. Lit 148. a. 1 Ral. Abr. 235» 
Dyas. 4. 13 Co. 58. Mduer, pl. 255, _ _ 
8. ſeems to have been variety of opinions, whether 
the leflor's enteriif, wrongfully into part of the lands de- 
miſled, did not ſuſpend the whole rent during ſuch tortious 
entry, or whether the rent ought not to be apportioned 
and it is now ſettled, that ſuch tortious entry ſuſpends the 
whole. rent; for if any apportionment were allowed in 
this caſe, it would be in the power of the lord or lefſor to 
reſume any part of the land againſt his own aj pla 


and contraCt, and ſo, by taking that which lies moſt com-. 


modiouſly for the tenant, render the remainder in. effeCt 
uſcleis, or put him to. the expence. to reſtore himſelt to 
ſuch part by courſe of law; and therefore to prevent theſe 
inconveniences, and that no man, might be encouraged. to 
injure or diſturb his. tenant, whdm he ought to protect 
and defend, it hath been reſolved; that ſuch deffeifin or 

tortious entry ſuſpends the - whole rent, and that the te- 
_ nant or leflee is diſcharged from the payment of. any part. 
of it till he is reſtored; to the whole poſſeſhon. Co. Lit. 
148. b. Bo tit. Extinguiſhment 48. 1 Rol. Abr. 938. 
4 Co. 52. 9g Co. 135.*. 3 Keb. 453, 497. Pollex. 142, 
144. 1 Pent. 277. ER RIG” 


2 Of the extinguiſhment w»f copyhbalds, common, and debts. 
_ As to the extinguiſhment of copyholds, it is laid down 
as a general rule, that any a& of the copyholder's, which 
- Qenotes his intention, to hold no longer of his lord, and 
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Y demiſe it again by copy -.. Cro. Els. 459- + * 
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| Asif a copyhalder'in te accepts.aleaſe; far 
ſame land from, the lord, this, determines. his. copyhold - 


bopyug ig. extinCt., 07 AB4 HA Corll Gn er  Godb. 
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eflee for years of the manor, . his copybold is the eby ex-. 
tinguiſhed; or if he. joins with bis lord in.a ſeoffment of 
'the manor, his'copybold is thereby extiu@; for theſe are- 


y-, Hutt, 65.../2 Fon. 41, 8. C, Gods. /-,.. 

$a, 4 if a. copybolder _—_ to.hold. of his lord, by bill - 
under. the: lord's hand, this cy wer copyhats's ſo; 
if he accepts an, cſtate for. Jife by yarol, if livery, this/is. 
an extinguiſhment z otherwiſe not ;\ for without livery 
nothing but an eſtate at will paſſes, which canngt,merge; 


_- 
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| ' one ſeiſed of a manor-in, right of bis wiſe lets lands 


by. indenture for years this doth nat deſtroy the cuſtom. 
as to the wife ; for after the. death of -her huſband ſhe may , 

So if a copyhold is in the hands of a ſubjeQ, who aftet. 
becomes 'King,' the copybold is extinCt, tor. it is below 
the majeſty of a King to: perform ſuch ſervile ſervices; 
yet after his deceaſe the next that Kath ri ihe hall, be ade 
mitted, and the tenure revived, - 2 Sid. $2. 4 Co, 24. 
Cro.. Eliz. 252. See 2 Leon. 208. . 4 Co. 26.6. Cre. 
Eliz. 103. Þ of 40 085 ENCES 

| If a commoner, who hath common appurtenant, pur- 
chaſes part of the land in which. be hath ſuch common, 
this is an extinguiſhment of the common; but if ſuch 
purchaſe had been' made by the who had _ common ap- 
pendant; this being of common right muſt be appor-. 
tioned ; alſo bath common appendant and appurtenant_ 
ſball.be apportioned by alienation, of part of the land to 
which the common is appendant . or appurtenant. Coe. 
Lit, 122. ' Hob. 235.' 8 Co. 78, Owen. 122+ 4 Co. 


It ſeems to be agreed as a general rule, that a creditor's 
accepting a higher ſecurity than he had before, 'is an ex- 
tinguiſhment of the firſt debt; as if a creditor by ſimple 
contract accepts an obligation, this * extinguiſhes the 
imple contract debt. 1 Rel. Abr. 470, 471, 604. 6 Co. 
44- ! | 

So if a man accepts a bond for a legacy, he cannot 
after ſue for his legacy in the ſpiritual court ; for by the 
deed the legacy is extinC, and it is become a mere debt 
at Common Law. Yelv. 38. 

S0 if a bond creditor obtains judgment on the bond, 
or has judgment agnowiedged to him, he cannot after- 
wards bring .an action on the bend; for the debt is 
drowned in the judgment, which is a ſecurity of a higher 
nature than the bond. 6 Co. 44. 6b. wth $6. 

But theſe caſes muſt be underſtood where the debtor 
himſelf enters into theſe ſecurities; and therefore if a 
ſtranger give bond for a Gmple contraCt due by another, 
this does not extinguiſh the ſimple contract debt ; but if 
upon inaking the contraCt, a ranger 1m bond for it, 
or being preſent, promiſes to give bond for it, and after 
does ſo,, the debt by fimple contraCt is eng hed, the 
obligation being made upon, or purſuant to the-contraCt.. 
'2. Leon. 110. . 
| But the accepting a ſecurity of an inferior nature is by 
no.means an extinguiſhment of the firſt debt; as if a 
bond be given in ſatisfaQtion- of judgment, | Cro. Fac. 
579. 2 Brownl. 29, Cro. Fac. 649, 650. 979 
Alfothe accepting a ſecurity of equal degree is no ex- 
tinguiſhment of the firſt debt ; as where an obligee has 


'|'a ſecond bond given to him ; for one deed cannot deter» 


|mine the duty upon another. Cro. Eliz. 304, 716, 727. 
11 Brownl. 74. Lit. Rep. 58. Cro. Car. 866 + 
Alſo it is faid to have been adjudged, that if .the con- 
dition of an obligation be to pay ten pounds at a day, 
which 1s not. paid at the day, but after the day the obligee 


amounts to a determination of his will, is an extinguiſh- 


accepts a ſtatute-ſtaple from the obligor for the ſame debt, 
accep p gor for th t, 
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the copyholder accepts an allignment from the leflee, 'his-. 
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in ful) fatisfaQtion of the obligation ; yet this is not any | 
fatisfaQtion, for though the ſtatute be a matter of record, 
and higher than the obligation, yet the obligation remains 
in force, and the obligee bath his elefion to ſue the one 

| or the other. 6 Co. 44.. 1 Rel. Abr. 470. Cre. Car, 86. | 
S, C. cited. © © 3 je Fre 
- If an infant becomes indebted for neceſflaries, and. the 
| Fe Wbnple contra, for the bond has no force. Cre. 
20. | | 
"Though a bond is taken for a ſimple 'contraft debt, 
yet if it 1s after an aCt of bankruptcy, the ſimple contraCt 
15.not extinguiſhed.  Strar. 1042. vi% a 
—_ __ Exringuilhment of ſervices. The lord - purchaſes ap 
cepts - parcel of the tenancy, out of which an entire 
ſerve is to be paid or done; by this the whole ſervice 
wiHF be extinQt: but if the ſervice be pro bono publice, 
then no part of it ſhall be extinguiſhed ; and homage and 
fealty are. not ſubjet to extinguiſhment, by the lora's 
puckving part of the land. 6 Rep. 1, 105. - Co. Lit. 
149. If the lord and another perſon do purchaſe the 
lands, whereout he is to have ſervices, they are extinct : 
alſo by ſeverance of the ſervices, a manor may be extin- 
guiſhed. Co. Lit. 147. 1 And. 257. . 

Extinguiſhment of ways. If a man hath a highway 
as appendant, and after purchaſes .the land wherein this 
way 1s, the way is extint. Termes de la Ley. Though a 
way of neceſſity to market or church, or to arable land, 
&c. is not-exlinguiſhed by purchaſe of grounds, or unity 
of poſſeſſion. 11 H. 7. 35. 1 In}. 155. "IG 
_-Ertrpare, To ſpend or loſe. In the laws of Edward 
the Confefſor, cap. 6. it is provided, that if-a thief take 
any thing unlawfully, and 1s near at hand, let him re- 
ſtore itz et /f illud penitus extifpaverit, let him make the 
owner full-fatisfattion. Cowell, edit. 1727. 

Extirpatione, Is a writ judicial, that lieth againft 
him, who after a verdit found againſt him for land, &c. 
doth maliciouſly overthrow any houſe upon it, &:. and it 
is two-fold, one ante judicium, the other poſt judivum 
Reg. Fud. fol. 13, 56, 58. 

Exrocare, To ſtock up, to grub wood-land, and re- 
duce it to arable or meadow. Dedi etiam es pratum 
quod Rogerus de 'Tocheham de grava quadam extocaverat. 
Mon. Angl. tom. 2. p. 71. 

 Extortion, (Zxtortio,) Is an unlawful or violent 
wringing of money or money-worth from any man : for 
example, if any officer, by terrifying any of the King's 
ſubjeCts in his office, take more than his ordinary duties 
or fees, he committeth this offence, and is indiQtable for 
it. To this may be referred the exaCtion of unlawful 
uſury, winning by unlawful games ; and in one word, all 
taking of more than is due, by colour or -pretence of 
right, as exceſſive toll in millers, exceſſive prices of ale, 
bread, viCtuals, wares, &c. Weſt. Symbol. part 2. nt. 
Indiftments, ſet. 65. Manwoed faith that, extortion is 
colore vfficit, and not virtute offici, Crompton in his 
Ferre of Peace, fol. 8. hath theſe words ; wrong done 

y any man, is properly a treſpaſs, but exceſſive wrong 
by any man is called extortion ; and this is moſt properly 
in officers, as ſheriffs, mayors, bailiffs, eſcheators, and 
the like, that by colour of their office do great oppreſſion, 
and exceffive wrong unto the people, in taking excefhive 
rewards or fees for the execution of their office : great 
diverſity of caſes touching extortion you may read in 
Crom. Juſtice of Peace, fol. 48, 49, 50. See the difference 
between colore officii, and virtute vel ratione officii, Plow. 
fol. 64. Dive's caſe. This word is uſed in the fame fig- 
nification in other countries ; for Cavalcanes de Brachio 
Regis. part 5. num. 21. thus deſcribeth it, —Et extortio 
dicitur fieri, quando Fudex cogit aliquid /ibi dari quod non 
eſt debrtum, wel quod eft ultra debitum, vel ante tempus petit 
id, quod poſi adminiſiratum juſlitiam debetur, Cowell, 
edit. 1727. 

Extertio is faid by Lord Coke to fignify any oppreſſion 
by colour or pretence of right, and in this reſpeCt it is 
ſaid to be more heinous than robbery itſelf, as alſo, that 

it is uſually attended with the aggravating fin of perjury. 
Co, Lit. 368. b. 10 Co. 102. a. 2 Haw, P. C. 170, Cre. 


takes bond of the infant; this ſhall not extinguilh 
| . 
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' But in #MriCiſenſe it is defined, the takin 
by any officer, by colour of his office, cithet 
at all is due, or not -ſo much is due, 
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' 1. Who may be guilty of extortion. 
; 2+ How puniſhable, and pleadings. 


1. Who may be guilty of extortion. 
| By the Common Law, as alſo by the ſtatute 
I. cap. 26. it is declared and enaQted to' be 
for any ſheriff, or other miniſter of the King, 
fice any ways concerns the adminiſtration or EXCution of 
pony, or the common good of the ſubjeR, to take an 
eward whatſoever, except what he” received from the 
King. 2 [nft. 209, Co. Lit. 368. | 

And this inſtitution hath been thought fo conducive 
to the good of the public, that all. preſcriptions whatſo: 
ever, which have been contrary to it,' have been held to 
be void: as where the clerk of the market claimed cer. 
tain fees as due time out of mind, for the examination 
of weights and meaſures ; and this was adjudged to be 
void. 2 Rol. Abr. 226. Moor 523. 2 Inſt, 200, 4 
Inft. 274. n ny 

But the ſtated and known fees, allowed by the Courts 
of juſtice to their reſpeQive officers for their labour and 
trouble, are not reſtrained by the Common Law, or by 
the ſaid ſtatute of YYe/im. 1. and therefore ſuch fees may 
be legally demanded and inſiſted upon, without any dan- 
ger of extortion. Co. Lit. 368. ” 

And for this reaſon it is held, that the fee of 20 7 
called the bar fee, taken time out of mind by the ſheriff 
for every priſoner that is acquitted, and the fee of a 
penny claimed by the coroner for every viſue, when he 
came before the Juſtices in Eyre, are not within this fta- 
tute ;- as allo becauſe they are due of courſe as perqui- 
ſites, whether any thing be done by ſuch ſheriff oc coro- 
ner, or not. 2 nf. 176, 210. Staund. P.C:; 49. 

Alſo it ſeems that an officer, who takes a reward 
which 1s voluntarily given to him, and which has been 
uſual in certain caſes, for the more diligent or expedi- 
tious performance of his duty, cannot be ſaid to be guilty 
of extortion ; for without ſuch a premium it would be 
impoſhible in many cafes to have the laws executed with 
_ and ſucceſs. '2 1nft, 210. 3 Inft. 149. Ce. Lit. 
309. | | 

But it has been always held, that a promiſe to pay an 
officer money for the doing of a thing, which the law 
will not ſuffer him to take any thing for, is merely void, 
however freely and voluntarily it may appear to have 


been made. _1 Rol. Abr, 16. 1 Rol. Rep. 313. & 56 
Cre. 


of We/tm. | 
Extortion, 
whoſe of. 


76. 1 fon. 65, Cro, Eliz. 654. Moor 468. 
"Fac. 103. 


Churchwardens of St. Martin's were indifted for ex- 
tortiouſly taking of one Reyne! a ſilver cup for making 
him gallery-keeper in the church; Keeling ſaid this was 
no ottence, nor fuch an offence whereupon extortion can 
be grounded, but a bare employment. But the court 
would not quaſh it without a trial ; for then it will ap- 
pear whether. the cup were great or little, exaQted or 
treely given; and per Keeling, if the churchwardens have 
accounted, it ſhall be quaſhed, but not elſe. 2 Kb. 100. 
- by Mich. 18 Gar. 2. B. R, The King v. Are 

ab. | 

Bailiffs taking exceſſive bail, as 40 /. where the plaint 
was but of 305. an information was ordered againſt them _ 
for this extortion. 1 Keb. 873. pl, 23. Paſch. 17 Car 2. 
B. R. Randal v. Keite, | Fo 

Every ſeveral taking is a ſeveral extortion, and it is 
not good to lay too many extortions together ; per Holt 
Ch. J. Cumb. 194. Paſch. 4 W. & M. in B. R. The 
King v. Roberts. | 7 

Under-ſheriff refuſing to execute proceſs till he had 
his fees, if the party pays him the fees ſo beforchand, he 
may after indi&t him of extortion. 1 Salk. 330. pl. 3: 
Mich. 6 W. & M. in B. R. Heſcot's caſe, | 

An indiQment for extortion againſt an officer for tak- 


Car. 43% 448, os 


ing money for not carrying his priſoner to a {pungin . 
| | 7 1&4" =" "oo 


| kedls; the court! looked" upon; it! tobe: fo ill a"pi 


| taking of 505. as bailiff of, a hundred colere officily with- 
out ſhewing. for what he took it; this is good, at leaſt | 


I; Car, 2. B. R. 


Py 


Jointly for a battery or extortion, becauſe it is a crime at 
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price, 


would'not hear a motion” to'quaſh it. 12 
bog . 10 W: '3» The King v. Beatheroft;'-- © 
" "An inditment wat againſt ſeveral for intending. to de- 
fraud 4. of his money, and that they.threatened to ſend 


him to Newgate by £6lout'6F a warrant;/and to indift him | Flo 


of perjury, unleſs he would give: them money, and'a'note, 
«which he*did. bf reaſon” of their- threats ; and Pry arte 
for the Queen) bY Mod. 137. Mich.'6' Ann. B. R. The 
Sue Vo , ef ITT nh My Tee 
| "Judge of a biſhop's court conviRted of -extortion, 
compelling probate of a will proved in' the prerogative 
counts Ibn.» fi ood 9 1 69D, 0 TL, 
_ If the defendant ereQts' ſeveral 'ſtalls,, and does -inot 
leave ſufficient-room for the market people to ftand*and 
ſell their wares, ſo that for want of room they are forced 
- to'hire the ſtalls'of' the defendant ;'the 'taking of money 
. for the uſe of the ſtalls in ſuch caſes 'is extortion. Lord 
« Raym- 149: £4 T. | | | : UTE 

2, How puniſhable, and pleadings.” | 

'This hr” 696 of Ne! v0 is puniſhable at Common 
Law by fine and impriſonment, and alſo by a removal 
from the office in the execution whereof ' it was commit- 
ted; and there is a farther additional puniſhment by 
the ſtatute of W/m. 1, with regard to the perſons to 
which the ſtatute extends, by which it is enaCted, © "That 
no ſheriff, nor other King's officer, ſhall take any reward 
to do his office, but ſhall be paid of that which they 
take of the King, and that he who ſo doth ſhall yield 
twice as much, and ſhall be puniſhed at the King's 


% 


i 


; : 


pleaſure.” 2 Rol. Abr. 32, 33, 57. Raym. 315. 2| 


Inft. 209. | 
Juſtices of the peace at ſeſſions have conuſance of ex- 
tortion. Stran 75. : NYSE ERA 
If an inditment of extortion charges F. S. with the 


after verdiCt, for perhaps he might claim it generally, as 
being due to him as bailiff, in which caſe the taking 
could not be otherwiſe expreſſed. 1 Sid. g1. 

This term Nelme, a bailiff, in Y/hitechapel, being in- 
dicted, and convited of extortion, was fined 137. 6s. 84. 
to be impriſoned one week without bail, and then till he 
found ſureties for his good behaviour, and diſabled for 
ever to execute the office of bailiff or under-bailif, MS. 
Rep. (ſaid to be a co py. Lord Ch. }. Keyling's) Mich. 
elme's caſe. 

The governor of the Gatehouſe priſon in Ye/tminſter 
was found guilty of extortion and hard uſage of the'pri- 
ſonergiin a moſt barbarous manner, and was fined one 
hundred marks, and removed from her office. Raym. 216. 
Mich. 24 Car. 2. B. R. The Lady Broughton's caſe. 

An action lies againſt a ferryman for” extorting money 
for paſſage of one that is toll-free by cuſtom, contrary to 
the cuſtoms. becauſe there is no other remedy. Carth. 
194. Trin. 3 W. & M. in B. R. in caſe of Pain v. 
Patrick. | | | 

It is againſt the courſe of the court to quaſh an indi&- 
ment for oppreſſion or extortion ; | +4 cur', Vie cannot do 
it. DemurWit. 5 Med. 13. Mich. 6 W. & M. The 
King v. Wadſworth, | 

pon afhdayit of extortion, though the courſe is to 
take a recognizance to anſwer interrogatories, yet in caſe 
of great op roffiol the court may commit the party, and 
be muſt —_ olt Ch. J. Cumb, 448. 


he | er,1n vinculis ; per 
Trin. g W. 3. B. R. 
Inditment was againſt 4. and others, for that, being 
receivers of the Gaoen's tax, they colore officit extorted 
money from feveral perſons. On motion in arreſt of 
Judgment, it was held, that two men may be indiQed 


mmon Law, or they may be jointly or ſeverally guilty. 
y muy 382. pl. 32. Paſch. 5 Anne. B..R. The Queen v, 
inſon, ; | x 

| The place where the extortion was committed ſhould 
. Ee ſet down in the declaration, gee Pl, C. 200, Strad- 


ling v. Morgan, 
You e 


for | Floyd 


| Stoke lane Inhabitants v. 


Su. 4 


-  The-fum' certait( extofted miſt be pattict We 
and he 'cannot'ſay, that*he defendant did! extort: Uivers = 
ſums from divers men geherally j and fo it'was'a 
EIT omg <cn63 
rod; 4.38. pl. 587: Michi "4 Cars (the 'Star et, 
LA e100] NECTAR E ta wo 7 ey rt 
f the charges for opprefiing"4 Brand'C) particu- 
larly, and eng men generally; Hey toof wo be _- 
firſt ro- 4B. -and'C.' befote'any be given@s"tothe others. 
Godb, 438. pl. 583." Mith.'4 Geral th 'Starzchamber z 
V, Cannon. . F »- wy | F  * 
. It was moved to quaſh an/indiQtment againſt a'millee . 
for taking too /great toll;' becauſe" it was' not faid"jurat', 
nor | onerar'; > nor” the Jurors: named; Butper: curiamy'Tt 
is againſt the: coutſe of: the'court' to) quaſh; 'an indiftment- 
againſt extortion or oppreſſion, and we cannot do-it; 'and 
bid them-demur'to'1t. 5 Afod:-13.” Aﬀith.. 61, & M: 
The King v. Wadſworth. +: 20 009 0 OO 
A comphint. and charge of \extortion:vught; to-be-par- 
ticular, and that the defendant" took it extorfive, & colore 
officti, 2 Salk. 680. pl. 2. Paſch. 5 Ann. in Cam..Stadc. 
The Queen v. Baynes. Eh £4 Ll 
If a man be indited for taking extorſively 20 5. and. 
there is but proof of x s. yet the defendant is guilty. £Zd:. 
Raym. 149. rn | *: 
 Extracta curiae, The iſſues or profits of holding a 
court arifing from the cuſtomary, dues, fees, and amerce- 
ments, <=—_—_—_ptant de tribus denariis receptis de ex> 
traCtis unius curiz tent apud Burceſter—— Parech, Antiq: - 


«CPS: =#f 
F Eras, or -Extreats. See Eftreats. 
Extrajudicial, Is when judgment is given in a cauſe or 
caſe not depending in that court, where ſuch judgment 
is given, or wherein the Judge has not juriſdiftion; 
| Extraparochial, Out of any pariſh privileged or ex 
empted from the duties of a pariſh, Star. 22 & 23 
WATT TOO 1 A | 

If a place fs 4g revrheeay and has not the face of a 
pariſh, the Juſtices have no authority to ſend any poor 
perſon thither ; poſſibly a place extraparochial may be 
taxed in aid of a pariſh, but a pariſh ſhall not in aid of 
that ; per Holt. 2 Salk. 486. pl. 44. Hill. 11 W. 3. B.R. 
Precin# of Bridewell v. Clerkemuell. | 

If a place be a reputed pariſh, and have church- 
wardens and overſeers of - the oe; it is within 43 Elze 
though in truth it be no pariſh 3* but if it be merely ex- 
traparochial, as the Juſtices cannot ſend to ſuch a place, 
ſo they cannot ſend from it; as it is exempt from receiy- 
ing, ſo it ſhall not have the benefit of removing, for they 
have not proper perſons to complain ; perſons in extra- 
parochial places muſt ſubſiſt on private charity, as all 
perſons did at Common Law before 43 Eliz. which en+ 
atts, that every pariſh ſhall keep their own poor ; and 
that act does not extend to extraparochial places. Per 
Holt Ch. J. 2 Salk. 487. pl. 48. Trin. 12 W. 3. B. 
7 Inhabitants of the Forefl of Dean v. The Pariſh of 

inton. | DIS | ; 

One ſettled in a pariſh removes into an extraparochial 
place, where he gains a ſettlement, and then removes into 
another pariſh, where he becomes chargeable. The queſ- 
tion was, What this laſt pariſh can do with him ; whe- 
ther by the ſtatute, that enables them to ſend ſuch a one 
to the laſt pariſh where he was laſt legally ſettled, they 
may ſend him to the pariſh he lived in. before he removed 
to the extraparochial place? for ſend him to the extras 
parochial place they cannot, for want of proper officers to 
receive him, Powell J. took this to be caſus omiſſus, 
and what ought to be moved in Parliament, theſe extra- 
parochial places being many in number, and of great ex- 
tent. 10 Mod. 81, Hill. 10 Ann. B. R. The Dueen v, 
Doughton. Pa TT age rg £] 

By virtue of 13 & 14 Car. 2. cap, 12. ſef?. 21. The 
Juſtices may exerciſe the powers given by 43 Eliz. and 
that a, in all extraparochial places containing more houſes . 
than one, ſo as to come under the denomination of a vill 
or - kgvr 1 Adjudged by Parker Ch. J. and ot. cur. 


2 Salk, 486. pl. 44. in Marg, cites 11 Ann. B. R. 
Dolting, | | 
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© places, and-10.: do all poor yeh ;places [are: 
' ——- within; the ſame Svilelvef 2 A. "pocitbes, and: ſhall: be; 
*'. fubjeQ to.\the contzol, of , the Jultices of-peage, and the. 
WE - | - Iovaley of. not meeting the. church: thalle never be in- 
| icted on the overſeers of the poor, becauſe. the Fogel 

ants: of (ok wor on have- mp-chusch-to, mee is; Meſt o 


-the / foreſts af, 2m) wy. ,extraparaghuals.o ad ,f0::.i5 
. . Cine- F _ #2 me por "Pught. to," maintain | 
- their own /poore | «4 "oy Refford 2 og 
riſh's caſe anda ETA | 


Extzatia; The. ſame with _ 

© Extravagants; Theſe aro-certain conditugons.of popes, 
"and are. ſo: called becauſe: they: are .axtre: cgrfus canons 
_” engage Jive, extra. pett-wldes hbres, cnet | dent 

; ' Freſne. "183 2*7 |: 13 20 1304310125 
F; | Extuwar, Rudichs —aoadfdher gitar: & /hemwentus | 
= Cipientes eorum extumas cam gaudia 1u\ majurem» tranjtule- 
| runt ecclefiam. in | Manufaleo nobiliter txeulÞpta.——Carwlar, 
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